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STATE  ex  reL  BIDGB  t.  SHOBMAKER  et 
al.     (No.  19860.) 

(Snpreme  Court  of  Missoari,  In  Bana    Hay  10, 
1819.) 

1.  Clebks  of  Coubts  9=>75  —  Intekest  on 
Fund  Deposited  with  CorntT— Sufticikn- 
CT  OF  Evidence. 

In  action  against  drcnlt  derk  and  Ms  bonds- 
man for  interest  on  fund  deposited  ^th  derk 
npon  order  of  court,  eridence  heid  conchiaive 
tbat  derk  did  not  loan  any  pocdoD  of  the  fond 
nor  receire  intarwt  theraoB. 

2.  Clesks  of  CJottkts  ^=»70— Fondb  Depobw- 

ED  WITH  CUIBK— DKPOBIT  IN  BANKS. 

Oircnlt  derk  has  the  right  to  deposit  funds 
deposited  with  him  nnder  order  of  oonrt  with 
iMinks  in  his  nane  as  derk. 

3.  CunKS  OF  Courts  ®=»70  —  Intebeht  on 
Fund— LiABiLrrr  or  Glebk. 

Circoit  clerk  who  has  custody  of  fund  de- 
posited witii  derk  under  order  of  court,  and 
who  does  not  loan  the  money  or  reeeire  interest 
thereon,  ia  not  liable  for  interast  on  the  fiind, 
in  view  of  Rev.  St  1909,  §i  4557-^559. 

4.  Cu:bbb  ov  Coubts  •=»70    —    DBPosrr  of 

FUNDB— BlNKVIT  FBOM  BAUK— BlOHT  OF  Rc- 

oovkbt. 
If  circuit  derk  receives  a  benefit  from  banks 
by  reason  of  improper  arrangements  as  to  de- 
posit of  funds,  a  party  who  has  deposited  money 
in  court,  pending  litigation,  under  court's  order, 
ia  not  entitled  to  recover  the  benefit;  sneh  right 
being  ezdasively  in  the  state,  nnder  Rev.  St. 
1909,14658. 

Bond,  O.  X,  disaentinf. 

Appeal  fnmi  Olrcnit  Coart,  Jadison  Coon- 
ty ;   Daniel  B.  Bird,  Judge. 

Action  by  tbe  State  of  Missouri,  on  tbe  re- 
lation of  Thomas  S.  Ridge,  against  James  B. 
Sboemaker  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Bespondoit  James  B.  Shoemaker  was 
elected  circuit  clerk  of  Jackson  county.  Ma, 
at  the  general  election  In  November,  1910, 
and  took  charge  of  that  office  on  January  3, 
1911,  having,  on  December  19,  1910,  given  an 
official  bond  with  his  corespondent,  the  Qlobe 
Surety  Company,  as  surety,  in  tbe  sum  of 
$40,000,    conditioned    as    required    by    law. 


This  action  was  brought  by  relator  against 
said  respondents  on  above  bond,  and  is  bas- 
ed on  alleged  breaches  thereof  as  follows,  to 
wit:  First.  That  respondent  Shoemaker  had 
tbe  beneficial  use  of  a  certain  deposit,  here- 
after mentioned,  from  January  6,  1911,  to 
December  23,  1914,  on  which  relator  was  en- 
titled to  recover  Interest  by  reason  of  the 
fact  that  respondent  Shoemaker,  by  agree- 
ing to  deposit  and  depositing  this  fund  in 
the  Commerce  Trust  Company  and  another 
financial  institution,  obtained  a  benefit  in  the 
STim  of  $560,  being  the  aggregate  of  the  pre- 
miums paid  to  his  corespondent  for  becom- 
ing and  remaining  a  surety  on  his  official 
bond,  and  also  obtained  free  exchange  and 
protest  fees.  Relator  likewise  claims,  on  ac- 
count of  said  alleged  breach,  Interest  on  said 
$560  for  the  time  aforesaid  at  the  rate  of  6 
per  cent  per  annum,  compounding  annually. 
Second.  Tbat  respondent  Shoemaker  failed 
and  refused  to  accumulate  Interest  on  this 
fund  "for  the  benefit  of  relator  under  the 
offered  arrangements  aforesaid  with  said 
First  National  Bank,  but  permitted  the  same 
to  remain  In  the  said  Commerce  Trust  Com- 
pany for  nearly  four  years  without  any  ben- 
efit accruing  to  said  fund,  or  to  any  one  ex- 
cept himself  and  the  said  trust  company." 

The  alleged  arrangements  aforesaid  with 
the  First  National  Bank  are  set  out  In  par- 
agraph 3  of  the  second  amended  petition, 
which  alleges  in  substance  that  this  fund 
had  previously  been  deposited  by  Oscar  Eocb- 
land,  Shoemaker's  predecessor  in  office,  with 
said  First  National  Bank,  and  that  before 
this  money  was  turned  over  to  Shoemaker, 
as  successor  of  said  Hochland,  the  attorney 
for  Tfbeau  had  made  arrangements  with  said 
First  National  Bank,  by  which  the  latter 
would  pay  3  per  cent  per  annum  on  said 
fund,  for  the  benefit  of  the  fund.  If  said 
Shoemaker  would  permit  said  arrangement, 
and  that  said  Shoemaker  refused  to  accede 
to  said  arrangements,  and  deposited  the 
same  on  on  open  current  checking  account 
to  his  credit  as  clerk.  In  said  Commerce 
Trust  Company;  that  the  same  remained 
there  for  the  period  aforesaid;  and  that  no 
interest  was  accumulated  thereon  for  the 
benefit  of  the  fund. 
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The  fund  referred  to  In  petition  is  a  part 
of  $68,200  deposited  by  one  Tebeau,  wbo  waa 
plaiutiS  in  an  actioD  brouglit  by  Iiim  against 
relator,  as  defendant,  to  compel  tlie  specific 
performance  of  a  contract,  for  the  convey- 
ance of  real  estate,  and  the  amount  above 
mentioned  was  the  sum  which  the  circuit 
court  of  Jaclcson  county.  Mo.,  by  its  decree  of 
April  11,  1910,  required  Tebeau  to  deposit  In- 
to the  registry  of  said  court,  as  a  condition 
precedent  to  Tebeau  being  decreed  the  relief 
of  specific  performance  prayed  for  in  his  pe- 
tition. This  deposit  was  made  at  the  time 
of  the  entry  of  the  decree.  The  cause  was 
entitled  "George  Tebeau,  Plaintiff,  v.  ITiomas 
S.  Ridge  and  Effle  S.  Ridge,  Defendants." 
The  latter  appealed  the  case  to  the  Supreme 
Court,  and  it  is  reported  in  261  Mo.  at  page 
547,  170  S.  W.  871,  I/.  R.  A.  19150,  367. 
The  Judgment  below  was  affirmed  in  banc, 
but  the  amount  was  reduced  on  account  of 
the  contingent  dower  of  the  wife  of  Ridge. 
Thereafter,  and  on  December  23,  1914,  the 
circuit  court  of  Jackson  county  aforesaid 
made  and  entered  of  record  Its  final  decree 
in  accordance  with  the  opinion  of  the  court 
in  banc,  by  requiring  respondent  Shoemaker 
to  pay  this  relator  the  sum  of  $65,337,  and 
the  remainder  of  said  deposit  to  said  plain- 
tiff Tebeau.  Ridge  made  no  demand  upon 
the  clerk  for  interest  at  the  time,  and  never 
made  any  demand  therefor  at  any  time  prior 
to  the  time  of  service  of  notice  on  February 
10,  1915,  upon  respondent  Shoemaker  for  in- 
terest. 

The  fund  in  controversy  was  deposited  by 
Oscar  Hochland,  as  clerk  aforesaid,  under 
an  arrangement  made  by  the  attorney  for 
Tebeau,  with  the  First  National  Bank,  and 
made  solely  for  the  benefit  of  Tebeau.  That 
bank  agreed  to  pay  Tebeau  interest  at  the 
rate  of  2  per  cent,  per  annum  on  the  amount 
thereof.  Shortly  after  the  election  of  Mr. 
Shoemaker,  Sen.  Cooper,  acting  for  Tebeau, 
approached  respondent  Shoemaker  and  re- 
quested him  to  keep  the  Tebeau  money  on  de- 
posit with  said  First  National  Bank,  ad- 
vising him  that  he  had  some  talk  with  Mr. 
Swlnney,  president  of  that  bank,  about  pay- 
ing some  interest  to  Tebeau  on  the  money. 
Thereupon  Shoemaker  advised  him  that  h* 
expected  to  do  his  business  with  the  Com- 
merce Trust  Company  and  the  National  Bank 
of  the  Republic.  He  also  advised  him  that 
he  could  not  place  ofliclal  funds  on  time  cer- 
tificates of  deposit,  and  that  It  would  be 
necessary  for  him  to  carry  the  same  in  a 
general  account.  He  further  advised  Sen. 
Cooper  that  he  could  not  receive  any  inter- 
est and  that  he  had  no  objection  to  Mr.  Coop- 
er making  arrangements  with  the  Commerce 
Trust  Company,  whereby  Tebeau  should  re- 
ceive interest.  Sen.  Cooper  had  several  con- 
versations about  the  matter,  and  in  one  of 
them  respondent  Shoemaker  advised  him 
that  be  would  have  nothing  to  do  with  the 


'  payment  of  interest  on  this  money  to  Tebeau, 
and  that  he  was  carrying  the  money  with 
the  Commerce  Trust  Company  on  open  ac- 
count, and  that,  whatever  arrangement  he 
wanted  to  make,  be  would  have  to  make  him- 
self ;  that  he  had  no  objection  to  Sen.  Coop- 
er's making  whatever  arrangement  he  could 
with  that  institution. 

Sen.  Coopor  testified  that  In  bis  conversa- 
tion with  Mr.  Swlnney,  of  the  First  National 
Bank,  and  with  Mr.  Kemper,  of  the  Com- 
merce Trust  Company,  and  with  respondent 
Shoemaker,  about  the  matter,  he  was  un- 
dertaking to  ^t  Interest  for  Tebeau,  and  not 
for  Ridge,  and  so  stated  to  aU  of  them. 

Respondent  Shoemaker  assigned,  as  a  rea- 
son for  keeping  the  money  on  deposit  in  the 
Commerce  Trust  Company  and  in  the  Na- 
tional Bank  of  the  Republic,  the  fact  that  the 
officers  of  these  institutions  were  his  partic- 
ular friends.  He  further  testified  that  there 
was  no  understanding  that  the  Commerce 
Trust  Company  and  the  National  Bank  of  the 
iRepnblic  were  to  pay  for  his  bond,  and  that 
the  taking  care  of  the  same  was  not  pursu- 
ant to  any  previons  onderstanding  or  ar- 
rangement. He  further  testified  that  he  nev- 
er rec^ved  one  cent  of  Interest  personally 
from  any  Kansas  City  Bank  on  any  person- 
al or  other  account 

When  Hochland  tnmed  over  the  funds  in 
his  bauds,  as  clerk,  to  ree^ndent  Shoemak- 
er, the  latter  received  altogether  the  sum  of 
$161,337.48,  and  did  not  receive  any  of  the 
Tebeau  deposit  as  such,  or,  as  he  expressed 
It,  "Just  received  so  much  money."  This 
amount  was  divided  up  between  the  Com- 
merce Trust  Company  and  the  National  Bank 
of  the  Republic.  All  of  the  various  checks 
whereby  Hochland  paid  the  same  were  drawn 
upon  the  First  National  Bank,  in  which 
Hochland  had  kept  all  of  his  funds.  The 
sum  received  by  Shoemaker  from  Hochland 
was  in  no  wise  segregated  when  the  same 
was  received  by  Shoemaker  or  when  depos- 
ited with  the  two  banks  aforesaid. 

Mr.  W.  T.  Kemper,  president  of  the  Com- 
merce Trust  Companyi  testified  that  the  pre- 
miums on  the  surety  bond,  which  was  given 
prior  to  the  time  that  Shoemaker  became 
clerk,  were  paid  by  the  National  Bank  of  the 
Republic  and  the  Commerce  Trust  Company, 
and  these  payments  were  made  at  his  sug- 
gestion. He  stated  further  that  he  had  sug- 
gested to  Mr.  Uuttig  that  he  thought,  inas- 
much as  Mr.  Shoemaker  had  told  him  he  was 
going  to  give  the  two  banks  his  deposit,  it 
would  be  a  nice  thing  for  them  to  pay  the 
premium  on  the  bond  for  him.  He  testified 
that  the  furnishing  of  the  bond  by  his  bank 
and  Mr.  Huttig's  bank  was  merely  a  volun- 
tary matter  without  any  suggestion  or  re- 
quirement on  the  part  of  Mr.  Shoemaker, 
and  that  there  was  no  condition  attached 
to  the  paying  of  the  premiums  on  the  bond, 
that  the  money  should  be  put  In  the  two 


Digitized  by 


Google 


Ha) 


BTATS  ▼.  SHOSMAKBB 
(111  s.w.) 


8 


banks,  and  that  notbing  wag  said  upon  that 
snbject  Mr.  Kemper  stated  that  the  Oom- 
merce  Trust  Company  paid  Interest  on  some 
checking  accounts,  but  did  not  pay  interest 
on  many  of  them. 

Mr.  Huttlg  testified  tltere  was  no  sugges- 
tion or  arrangement  with  Mr.  Shoemaker 
about  the  deposit  made  in  his  bank,  and  that 
Mr.  Shoemaker  simply  "brought  us  over  a 
deposit";  that  no  interest  was  paid  to  Mr. 
Shoemaker  on  the  deposit,  and  that  he  re- 
ceived no  benefit  in  consideration  of  bis  keep- 
ing the  deposit  there. 

There  was  some  evidence  tending  to  show 
that  exchange  was  charged  Shoemaker  by  the 
Commerce  Trust  Company,  but  Shoemaker 
said  this  was  of  no  benefit  to  him  as  he 
would  have  taxed  same  against  the  parties 
who  sent  him  checks.  Protest  fees  were 
diarged  on  Shoemaker's  account  several 
times,  but  he  declined  to  pay  the  same.  The 
accounts  tn  both  of  the  above  banks  were 
kept  In  Shoemaker's  name  as  clerk  of  the 
circuit  court 

At  the  time  the  money  was  paid  over  to 
relator  Ridge,  nothing  was  said  about  inter- 
est. Neither  relator,  nor  any  party  to  said 
salt.  In  which  the  deposits  had  been  made, 
ever  suggested  that  the  court  make  an  order 
directing  that  the  money  in  the  hands  of  the 
derk  be  loaned  ont.  There  is  no  testimony 
in  the  case  tending  to  show  that  respondent 
Shoemaker  ever  received  any  iaterest  from 
either  of  said  banks  on  the  respective  depos- 
its made  with  them. 

At  the  dose  of  the  evidence,  the  trial  court 
entered  Judgment  in  due  form  in  favor  of 
defendants.  Relator  filed  his  motion  for  a 
new  trial  in  due  time,  which  was  overruled, 
and  the  cause  duly  appealed  by  him  to  this 
court. 

Johnson  &  Lucas,  of  Kansas  City,  for  ap- 
pellant 

Elijah'  Robinson,  of  Kansas  CU7,  for  re- 
spondent Shoemaker. 

James  E.  Goodrich,  of  Kansas  City,  for 
respondent  Globe  Surety  Co. 

RAILEY,  0.  (after  stating  the  facts  as 
above).  Tfiis  case  was  tried  without  a  Jury 
and  Judgment  rendered  for  defendants.  The 
motion  for  a  new  trial  contains  but  a  single 
assignment  of  error,  as  follows: 

"l%at  the  finding  and  the  judgment  are  con- 
trary to  the  law  and  to  the  evidence." 

1.  It  Is  contended  by  relator  that  he  is  en- 
titled to  recover  of  defendants  interest  from 
January  6,  1911,  to  December  23,  1914,  on 
$65,337. 

The  above  sum  was  adjudged  to  be  due 
from  Tebeau  to  relator  herein  by  the  circuit 
court  on  last-mentioned  date,  without  inter- 
est and  said  sum  was  paid  to  him  at  that 
time  by  defendant  Shoemaker. 

[1]  In  the  suit  for  si>eclflc  performance 


(261  Ma  547,  170  8.  W.  871,  L  R.  A.  1915C, 
367)  brought  by  Tebeau  against  Ridge,  there 
was  paid  into  court  by  Tebeau.  under  an  order 
of  the  circuit  court,  $68,200,  while  Oscar 
Hochland  was  clerk  of  said  court  The  last- 
mentioned  amount  was  reduced  by  the  court 
in  banc,  and  the  circuit  court,  under  the 
mandate  of  this  court,  found  that  there  was 
due  relator  the  above  sum  of  $65,337,  which 
was  paid  to  him  by  Shoemaker,  as  aforesaid. 
The  evidence  is  conclusive  that  Shoemaker 
did  not  loan  any  portion  of  above  fund,  nor 
did  he  ever  receive  any  Interest  from  any 
source  upon  any  i>art  of  same.  It  must  have 
been  manifest  to  defendant  Bidge  and  Te- 
beau, when  the  above  case  was  appealed  to 
the  Supreme  Court,  that  some  time  would 
elapse  before  the  case  could  be  reached  and 
disposed  of  here  on  its  merits.  If  the  par- 
ties to  said  action  liad  desired  said  funds 
loaned,  pending  said  litigation,  they  should 
have  applied  to  the  court  for  an  order  au- 
thorizing the  loaning  of  same.  They  were 
bound  to  know,  as  a  matter  of  law,  that  the 
dert:,  without  such  authority,  was  not  au- 
thorized to  loan  said  fund. 
Section  4667,  R.  S.  1909,  reads  as  follows: 

'^o  ofBcer  appointed  or  elected  by  virtue  of 
the  Constitution  of  tbis  state,  or  any  law  there- 
of *  *  *  shall  loan  out  with  or  without  in- 
terest any  money  or  valuable  security  received 
by  him,  *  *  *  by  virtue  of  his  office,  agency 
or  service,  or  under  color  or  pretense  thereof; 
and  any  such  officer,  agent  or  servant  bo  loaning 
such  money  or  valuable  security,  on  conviction 
thereof,  shall  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  .two  years  or  by  a 
fine  of  not  less  than  five  hundred  dollars." 

As  the  parties  to  the  original  litigation  de- 
clined to  obtain  an  order  from  the  court  for 
the  loaning  of  such  fund,  and  as  the  above 
statnte  absolutely  forbade  the  clerk  to  loan 
the  same  or  to  receive  Interest  thereon,  up- 
on what  principle  of  law  can  It  be  contended 
that  relator  is  entitled  to  Interest  on  said 
fund? 

In  support  of  his  contenticMi,  appellant 
cites  the  following  authorities:  Snyder  v. 
Cowan,  120  Mo.  389,  25  S.  W.  382;  RaUway 
Co.  V.  OUrk,  121  Mo.  loc.  dt  187,  26  S.  W. 
182,  906,  26  Lu  B.  A.  761;  RaUway  Co.  v. 
Fowler,  142  Mo.  loc.  dt  687,  44  S.  W.  771; 
Bassett  V.  Kinney,  24  Conn.  267,  63  Am.  Dec. 
161. 

In  Snyder  ▼.  Cowan,  supra,  the  defendant 
had  in  Ub  hands  certain  funds  which  had 
beoi  paid  to  him  as  damages  due  the  plain- 
tiUr  in  a  condemnation  proceeding  in  the  dr- 
cnit  court  Tbs  defendant  loaned  the  mon- 
ey in  his  hands  and  actually  received  there- 
for interest  thereon  to  the  amount  of  $723.50. 
Plalntifl  sought  to  recover  from  the  clerk 
the  above  sum,  and  was  successful  in  main- 
taining his  action  therefor. 

It  will  be  observed  that.  In  the  above  case, 
no  mention  is  made  of  the  criminal  statutes 
relating  to  the  duty  of  the  derk  in  respect 
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to  such  Ainds  held  by  him  as  a  public  offi- 
cer. In  said  cause,  there  was  paid  into  tbe 
Iiands  of  the  clerk  for  the  benefit  of  the  land- 
owner, $14,910.  "Thereafter  the  defendant 
deposited  the  money  in  the  bank,  and  for  the 
use  thereof  received  in  the  way  of  interest 
the  amount  here  In  controversy,  $723.50, 
which  plaintlfT  claims  was  received  by  de- 
fendant on  his  (plaintiff's)  money  as  and  for 
his  use  and  benefit." 

On  page  395  of  120  Mo.,  on  page  384  of  25 
S.  W.,  Judge  Burgess,  in  discussing  tbe  Ques- 
tion, said: 

"Then,  when  the  money  had  been  paid  into 
court  by  it  for  plnintl6E  and  no  exceptions  had 
been  filed  by  the  railroad  company  to  the  report 
of  the  commissioners,  the  money  thus  paid  in 
was  his,  and  be  had  tbe  right  tz>  demand  and 
receive  it  from  the  clerk  at  any  time  he  chose. 
•  •  •  To  whom,  then,  did  it  belong?  Not 
the  railroad  company,  nor  the  clerk,  but  as  a 
matter  of  course  it  belonged  to  the  plaintiff  for 
whose  use  and  benefit  it  was  paid  into  court." 

On  page  396  of  120  Mo.,  on  page  384  of 
25  S.  W.,  Judge  Burgess,  in  quoting  from 
Bassett  v.  Kinney,  24  Conn.  267,  63  Am.  Dec. 
161,  used  the  following  language: 

"Defendant  was  under  no  obligation  to  place 
the  funds  deposited  with  him  as  clerk  of  tbe 
court  upon  interest.  'Had  he  locked  them  up 
in  bis  chest,  or  merely  deposited  them  in  the 
bank  for  safe-keeping,  and  received  no  compen- 
sation for  the  use  of  them,  he  would  not  have 
been  accountable  for  interest.  But  having  plac- 
ed them  where  they  drew  interest,  that  inter- 
est must  be  considered  as  having  tbe  same  own- 
ership as  tlie  principal  which  produced  the  in- 
terest.' Bassett  v.  Kinney,  supra.  As  the  prin- 
cipal sum  was  the  plaintiff's,  it  follows  that  the 
interest  earned  by  it  is  his  also." 

We  do  not  consider  this  case  any  audior- 
ity  for  the  recovery  of  Interest  by  plaintiff 
upon  tbe  fund  in  controversy  here.  In  the 
case  before  us,  the  clerk  had  on  hand  at  all 
times  sufficient  funds  to  pay  tbe  relator  the 
full  amount  of  his  demand  when  called  upon 
to  do  so.  On  the  day  Judgment  was  render- 
ed in  favor  of  relator  for  the  $65,337,  tbe 
same  was  paid  to  him  by  the  defendant  Shoe- 
maker. The  money  deposited  by  Tebeau  was 
never  loaned  by  Shoemaker  at  any  time,  as 
heretofore  stated,  nor  did  he  ever  receive 
any  interest  thereon.  If  be  had  received 
from  the  banks  in  which  tbe  deposits  were 
made  interest  on  the  funds  aforesaid,  then 
tbe  authority  above  mentioned  might  be  con- 
sidered as  relevant  under  such  circumstances 
as  are  detailed  In  the  Snyder-Cowan  Case. 

In  Railway  Co.  v.  Clark,  121  Mo.  loc.  dt 
187,  25  S.  W.  192,  006,  26  L.  R.  A.  751,  the 
same  question  arose  as  In  the  Snyder-Cowan 
Case.  Judge  Macfarlane,  in  behalf  of  tbe 
court,  on  page  187  of  121  Mo.,  on  page  196 
of  25  S.  W.  (26  L.  R.  A.  751),  said: 

"It  appears  from  the  judgment  of  the  court 
that  the  money  paid  to  the  clerk  for  defendants 
has,  by  order  of  the  court,  been  loaned  part  of 


the  time.  DefendanU  h^ng  entiiled  to  ihe  mon- 
ey VDOuld  he  entitled  alto  to  what  has  been  earn- 
ed and  added  thereto  iy  way  of  interest,  iut 
not  to  interest  on  the  amount  assessed  by  the 
jury."    (Italics  ours.) 

Onie  principle  announced  in  this  decision 
is  in  accord  with  the  law  as  declared  In  tbe 
Snyder-Cowan  Case,  supra. 

The  case  of  Railway  Co.  v.  Fowler,  142  Mo. 
670,  44  S.  W.  771,  follows  the  rule  announced 
In  tbe  Snyder-Cowan  Case,  supra,  and  only 
allows  interest  where  the  ftmd  in  contro- 
versy has  been  loaned  or  deposited  by  the 
clerk  and  interest  actually  received  by  talm 
for  tbe  use  of  same. 

[2,  <]  We  do  not  find  anything  In  either  of 
the  cases  relied  upon,  which  authorizes  the 
recovery  of  interest  on  the  fund  in  controver- 
sy here.  The  defendant  Shoemaker,  under 
the  law  as  ^lunciated  by  this  court,  bad  the 
right  to  depoBft  tbe  moneys  received  by  bim 
from  Hochland  In  the  banks  aforesaid  in 
his  name  as  clerk.  State  v.  Rubey,  77  Mo. 
loc.  dt.  620,  621.  As  heretofore  suggested, 
he  kept  on  hand  sufficient  funds  at  all  times 
to  meet  the  demand  of  relator  in  case  tbe ' 
latter  should  elect  to  accept  the  money  de- 
posited in  his  behalf.  The  relator  having 
taken  no  steps  to  have  the  fund  loaned,  and 
the  clerk  having  received  no  interest  there- 
on, we  are  not  favorably  impressed  with  tbe 
claim  made  that  relator  is  entitled  to  recov- 
er Interest  on  the  funds  held  by  tbe  clerk 
under  such  circumstances. 

2.  It  is  claimed  by  appellant  that,  as  the 
Commerce  Trust  Company  and  the  National 
Bank  of  tbe  Republic  paid  to  tbe  defradant 
surety  company  $560  as  premiums  for  the 
execution  of  Shoemaker's  official  bond,  rela- 
tor is  entitled  to  recover  the  amount  thus 
paid,  on  tbe  theory  that  tbe  clerk  received 
the  benefit  by  reason  of  the  deposit  of  said 
funds  with  the  banking  institutions  afore- 
said. 

[4]  Having  reached  the  conclusion  hereto- 
fore tliat  no  part  of  the  funds  belonging  to 
relator  were  loaned,  and  as  he  received  all 
that  was  due  him  promptly  on  the  day  of  the 
rendition  of  tbe  Judgment  in  his  beiialf,  we 
are  at  a  loss  to  understand  why, he  should 
be  permitted  to  recover  the  above  sum  when 
the  clerk  was  forbidden  to  loan  the  money 
belonging  to  him,  and  which  he  had  not 
sought  to  have  loaned  during  tbe  litigation. 
If  the  derk  received  the  benefit  by  reason  of 
an  alleged  improper  arrangement  made  with 
these  banlis,  as  above  mentioned,  the  right 
to  recover,  on  account  of  such  acts,  rests 
alone  with  the  state. 

Section  4558,  R.  S.  1909,  reads  as  follows: 

"It  any  officer,  agent  or  servant  mentioned  in 
section  4%7  shall  make  any  contract  or  agree- 
ment with  any  person  or  body  corporate,  by 
which  such  Ofiieer,  agent  or  servant  is  to  derive 
any  benefit  or  advantage  from  the  deposit  with 
such  person  or  body  corporate  of  any  moneys  or 
valuable  securities  held  by  such  officer,  agent  or 
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ositioiiB,  we  deem  it  onneceanry  to  oonsidar 
tbe  game. 

We  are  of  the  opinion  tbat  tbe  ooncluslon 
reached  by  the  trial  court  Is  correct,  and  that 
tbe  Judgment  on  the  record  before  us  was 
for  the  right  parties.  It  la,  accordingly,  af- 
drmed. 


servant,  by  virtue  of  his  office,  axency  or  serv- 
ice, or  under  color  or  pretense  thereof,  such 
contract  shall,  as  to  such  officer,  agent  or  serv- 
ant, be  utterly  nnU  and  void,  hut  the  perton  or 
hody  corporate  making  tuch  contract  or  agree- 
ment than  he  Kahle  to  tlte  state  in  an  action  for 
the  recovery  of  all  auch  henefit  or  advantage  as 
wouU,  hy  the  terme  of  such  contract  or  agree- 
ment, have  aeerued  to  the  oficer,  agent  or 
tervani;  and  payment  to  the  offloer,  agent  or 
tenant  thaU  not  protect  the  person  or  hoi/y 
corporate  against  the  aotion  hrought  hy  the 
state."    (Italics  ours.) 

Assuming  for  tbe  purposes  of  the  case  tbat 
tbe  $560  paid  by  tbe  above  banks  was  a  ben- 
efit, and  improperly  received  by  defendant 
Shoemaker,  yet  "it  was  not  received  as  in- 
terest on  tbe  fund  held  by  him  belonging  to 
relator,"  and  under  tbe  expressed  provisions 
of  section  4558,  R.  S.  1909,  supra,  the  state 
alone  was  given  the  right  to  recover  from 
tbe  banks  the  amount  received  by  the  de- 
fendant Shoemaker  as  a  benefit  on  account 
of  tbe  deposit  made  by  him  as  clerk  of  all 
the  funds  in  bis  bands.  Tbe  succeeding  sec- 
tion, however,  in  express  terms,  provides  the 
T^nedy  against  the  derk  on  account  of  his 
action,  if  wrongful,  in  receiving  a  benefit  in 
violation  of  the  law.  Section  4569,  R.  S. 
1909,  reads  as  follows: 

"Any  officer,  agent  or  servant  mentioned  In 
section  45B7  who  shall  make  any  contract  or 
agreement  such  as  is  described  In  the  preceding 
gecdon,  or  wlio  shall  receive  any  benefit  or  ad- 
vantage for  tlie  deposit  of  any  money  or  valua- 
ble security  held  by  him  as  such  officer,  agent 
or  servant,  or  over  which  he  may  have  supervi- 
sion, care  or  control  by  virtue  of  such  office, 
agency  or  service,  shall,  upon  conviction  there- 
of, be  punished  by  imprisonment  in  the  peniten- 
tiary not  less  than  two  years  or  by  fine  not 
less  than  five  hundred  dollars." 

This  section  provides  the  remedy  against 
tbe  clerk  for  Improperly  receiving  a  benefit 
on  account  of  funds  in  his  bauds  loaned  to 
the  banks.  If  he  was  guilty  of  a  violation  of 
law  in  receiving  a  benefit,  suffice  it  to  say 
tbat  no  right  of  action  has  been  given  relator 
to  recover  therefor.  Tbe  latter  received  ev- 
ery dollar  that  was  due  him  on  tbe  very  day 
the  Judgment  was  rendered  in  his  behalf. 
No  money  belonging  to  him  had  been  loaned 
by  the  clerk,  and  no  interest  paid  therefor. 
The  clerk  was  prohibited  by  tbe  statutes 
aforesaid  from  loaning  relator's  funds,  with- 
out an  order  of  court  autliorlzing  same.  We 
are  therefore  clearly  of  the  opinion  that  re- 
lator is  not  entitled  to  recover  any  interest 
on  the  funds  aforesaid,  nor  has  be  any  legal 
right  to  recover  tbe  $680  alleged  to  have 
been  received  by  defendant  Shoemaker  as 
a  benefit  under  the  circumstances  aforesaid. 

3.  Other  questions  are  presented  and  dis- 
cussed In  tbe  briefs  of  counsel ;  but,  in  view 
of  what  has  t>een  said  in  tbe  preceding  prop- 


PER  C3URIAM.  The  foregoing  opinion  In 
division  is  adopted  by  the  court  In  banc. 

All  concur,  except  BOND,  0.  J.,  who  dis- 
sents. 

WOODSON,  J.,  absent 


DAKCIGBR  et  al.  v.  ATCHISON,  T.  &  S.  F. 
RY.  00.     (No.  19308.) 

(Supreme  Court  of  Missouri,  In  Banc.    May  16, 
1919.) 

Inoiaits  €=536— Shipment  or  LiqtroB  into 
Inoian  Tebbitobt — Seizube  and  Destbtjc- 
noN— Atjth  obitt. 
Under  Rev.  St.  U.  8.  |  2140  (U.  S.  Comp. 
St  (  4141),  an  officer  of  the  United  States  had 
no  rigfat  to  destroy  at  a  point  in  Kansas  intoxi- 
cating liquors  which  had  been  seised  from  cus- 
tody of  railroad,  on  ground   they  were  to  be 
shipped  into  adjacent  Indian  territory,  without 
a  valid  order  of  court  authorizing  him  so  to  do,- 
but  his  seizure,  if  he  had  reason  to  suspect  or 
was  informed  the  liquor  was  about  to  be  intro- 
duced   into   Indian   territory,    may   have    been 
valid,  despite  its  aubsequent  illegal  destruction. 
Bond,  0.  J.,  and  Walker,  3.,  dissenting. 


Appeal     from     Circuit     Court, 
County;  W.  O.  Thomas,  Judge. 


Jaclcson 


Action  by  Joseph  Danciger  and  others 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  From  Judgment  for 
plaintiffs,  defendant  appealed  to  the  Court  of 
Appeals,  which  reversed,  and  certified  the 
ease  to  the  Supreme  Court  (179  S.  W.  800). 
Affirmed. 

Plaintiffs,  as  partners,  doing  business  un- 
der tbe  firm  name  and  style  of  "Danciger 
Bros,  and  Harvest  King  Distilling  Com- 
pany," filed  in  a  Justice  court  in  Kansas 
City,  Mo.,  a  i)etition,  in  six  counts,  against 
defendant,  as  a  common  carrier,  on  account 
of  its  alleged  failure  to  deliver  certain  liquors 
Intrusted  to  Its  care,  etc.  No  answer  or  other 
pleading  was  filed  by  defendant,  in  either 
the  Justice  or  circuit  court. 

Plaintiffs  sue  for  the  loss  of  six  shipments 
of  intoxicating  liquor  from  Kansas  City,  Mo., 
to  Caney,  B^an.  Elach  shipment  was  under  a 
separate  contract  Those  in  counts  1  and  2 
provided  that  tbe  goods  were  shipped  to  tbe 
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order  of  Dandger  Bros.,  with  a  provision  In 
the  first  contract  that  the  carrier  should 
"notify  Baymond  Edwards,"  and  In  the  sec- 
ond that  It  should  "notify  Tom  Brown."  In 
the  other  four  contracts,  the  goods  were  con- 
signed directly  to  the  respective  persons 
named  therein,  with  no  provision  requiring 
the  carrier  to  notify  any  one.  All  the  con- 
tracts provided  that  the  carrier  should  hold 
the  goods  a  certain  number  of  days  after 
arrival  at  destination,  and,  If  not  accepted  in 
that  time,  they  were  to  be  returned  to  ship- 
per. In  the  first  three  contracts  this  period 
was  10  days,  and  in  the  last  three  it  was 
15  days.  In  the  first  two  contracts,  those  in 
which  the  goods  were  sent  to  shipper's  order, 
the  surrender  of  the  original  bill  of  lading, 
properly  Indorsed,  was  required  before  de- 
livery. The  conditions  on  the  hack  of  all  of 
them  provided  that  the  carrier  should  be 
liable  for  any  loss  of  the  goods,  except  that 
"caused  by  the  act  of  God,  the  public  enemy, 
quarantine,  the  authority  of  law,"  etc.  All 
of  the  shipments  were  transported  without 
delay,  and  reached  Caney  the  next  day 
after  they  were  shipped. 

Caney,  Kans.,  Is  located  within  half  a  mile 
or  three-quarters  of  a  mile  of  the  "Indian 
country"  in  Oklahoma.  The  United  States 
laws  for  the  suppression  of  the  liquor  traffic 
among  Indians  and  in  the  Indian  country 
were  very  stringent,  and  the  government 
was  actively  engaged  in  the  enforcement 
thereof.  On  the  evening  of  August  22,  1912, 
a  deputy  special  officer  of  the  United  States 
Indian  Service,  engaged  in  the  suppression 
of  the  liquor  traffic,  discovered  the  liquor 
covei'ed  by  the  shipments  In  question,  to- 
gether with  a  large  number  of  other  liquor 
shipments,  in  the  wareroom  of  defendant's 
station  at  Caney.  He  informed  the  station 
agent  that  he  was  a  United  States  officer, 
told  him  the  business  he  was  engaged  In,  and 
asked  the  agent  if  be  knew  the  consignees 
of  the  liquor,  where  it  was  destined,  and 
whether  or  not  it  was  going  into  prohibition 
country  in  Oklahoma.  The  agent,  not  know- 
ing any  of  the  consignees  or  persons  to  be 
notified,  nor  where  they  lived,  told  the  officer 
he  did  not  know  where  Hie  liquor  was  going. 
Thereupon  the  officer  demanded  that  he  hold 
the  liquor  until  investigation  could  be  made 
as  to  its  Intended  destination.  The  agent 
asked  for  his  credentials,  and  the  officer 
showed  him  his  appointment  and  commission, 
and  served  written  notice  on  him  directing 
the  agent  to  hold  all  liquors  in  his  possession 
until  further  notice  from  the  officer.  The 
sheriff  of  Montgomery  county,  Kan.,  had 
been  called  by  the  above  officer  to  assist  in 
making  the  investigation  in  regard  to  said 
liquors. 

Thomas  B.  Slsson,  the  government  officer 
above  mentioned,  was  not  present  at  the 
trial;  but  his  deposition,  taken  by  defend- 
ant, was  read  in  behalf  of  plaintiffs.  Among 
other  things  he  testified  that  on  August  22, 


1012,  he  asked  defendant's  agent  (Trower)  in 
charge  of  the  goods  for  the  freight  bills ;  that 
he  thereafter  wrote  "confiscated"  on  the  orig- 
inals and  took  the  copies;  that  he  kept  the 
bills  for  that  portion  that  was  "confiscated." 
Thereupon  the  agent  wired  his  superintend- 
ent that  he  had  been  served  with  notice  by 
above  officer  (giving  his  name,  as  well  as  the 
number,  date,  and  signature  on  Ills  commla- 
slon)  to  hold  all  intoxicating  liquor  until 
farther  notice,  and  asked  for  quick  advice. 
At  8:55  on  the  morning  of  August  23,  1912, 
the  agent  received  a  telegram  from  the  super- 
intendent, which  asked  tf  the  order  applied 
to  all  "booze"  on  hand,  regardless  of  territory 
Into  which  the  same  was  going,  and  closed  by 
saying :  "Handle  as  per  officer's  orders  until 
advised." 

On  the  morning  of  August  22,  1912.  the 
United  States  officer  appeared  at  the  Caney 
station,  in  connection  with  the  sheriff  afore- 
said, and  the  two  officials  went  into  the  ware- 
room,  locking  over  the  various  liquor  ship- 
ments that  were  there,  package  by  package. 
They  took  the  numbers,  went  over  the  names 
of  the  consignees,  or  persons  to  whom 
notification  was  required,  with  particular 
reference  to  whether  the  parties  to  whom  the 
liquor  was  sent  lived  In  the  Indian  country 
of  Oklahoma  or  in  Kansas.  The  evidence 
tends  to  show  that  all  packages  of  liquor 
found  by  the  officers  destined  for  the  Indian 
country  were  checked  and  separated  from  the 
liquor  Intended  for  parties  living  in  Kansas ; 
that  the  United  States  officer  got  two  wagons 
and  hauled  away  the  liquor  said  to  be 
destined  for  the  Indian  country ;  that  the 
liquor  going  to  those  who  resided  in  Kansas 
was  not  molested;  that  after  the  United 
States  officer  had  taken  the  liquor  out  of  the 
depot,  and  away  from  the  defendant's  prem- 
ises, he  destroyed  it  in  the  state  of  Kansas. 

Such  other  facts  as  may  be  necessary  will 
be  considered  later. 

The  case  was  tried  by  the  court  without  a 
jury  and  without  instructions.  On  De- 
cember 5,  1914,  the  court  found  in  favor  of 
plaintiffs  as  to  each  count,  specifying  the 
amount,  and  rendered  Judgment  for  the  total 
sum  of  $559.27.  Defendant,  in  due  time,  filed 
Its  motion  for  a  new  trial,  which  was  over- 
ruled, and  the  cause  duly  appealed  by  it  to 
the  Kansas'  City  Court  of  Appeals.  The 
latter,  in  an  opinion  by  Judge  Trimble,  in 
which  all  the  members  of  said  court  con- 
curred, reversed  the  judgment  of  the  trial 
court,  and  certified  the  case  to  this  court  on 
account  of  a  different  conclusion  having  been 
reached,  as  to  some  of  the  questions  of  law 
involved,  by  the  Springfield  Court  of  Appeals, 
in  Fehrenbach  Wine  Co.  v.  Atchison,  Topeka 
&  Santa  V6  By.  Co.,  182  Mo.  App.  1,  167 
S.  W.  681. 

The  opinion  of  Judge  Trimble  in  the  case 
at  bar  is  reported  in  179  S.  W.  at  page  800 
and  following. 
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Thomas  K.  Morrow,  G«OTge  J.  Mersereau, 
and  John  H.  Lethrop,  all  of  Kansas  City, 
for  appelant. 

Ringoleky  &  Friedman  and  Harry  U,  Ja- 
cobs, all  of  Kanstis  City,  for  respondents. 

RAIIiCT,  C.  (after  stating  the  facts,  as 
above).  1.  The  main  controrersy  in  this  case 
arises  over  the  construction  which  should 
be  placed  upon  section  2140  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
St.  {  4141),  .which  reads  as  follows: 

"If  any  •  •  ♦  subagent  •  •  •  has  rea- 
son to  suspect  or  is  informed  that  an;  white 
person  or  I&dian  is  about  to  introduce  or  has 
introduced  any  spirituous  liquor  •  •  •  into 
the  Indian   country  in   violation  of  law,  such 

•  •  •  Eubagent  ♦  ♦  ♦  may  cause  the  *  •  * 
packages,  •  •  •  of  such  person  to  be  search- 
ed ;  and  if  any  such  liquor  is  found  therein,  the 
same,    ♦    •    •    and  also  the    •    •    •    packages, 

*  *  *  of  such  person,  shall  be  seised  and  de- 
livered to  the  proper  officer,"  etc. 

In  Fehrenbach  Wine  &  liquor  C!o.  v.  Atchi- 
son, Top^a  &  Santa  F6  By.  Co..  182  Mo. 
App.  1,  ler  8.  W.  631,  and  following,  the 
Springfield  Court  of  Appeals  had  under  con- 
sideration substantially  the  same  facts  as 
are  presented  In  the  case  at  bar.  Judge 
Sturgls,  delivered  the  opinion  of  the  court, 
and  in  construing  section  2140  of  the  federal 
law,  supra,  cited,  with  approval  and  tn  sup- 
port of  the  conclusion  reached  by  him,  the 
cases  of  E^rans  v.  Victor,  204  Fed.  361,  122 
C.  C.  A.  531,  Bates  v.  Clark,  95  U.  S.  204, 
24  U  Ed.  471,  and  Clairmont  v.  United  States, 
225  U.  S.  551,  32  Sup.  Ct.  787,  56  L.  Ed. 
1201.  On  pages  6  and  7  of  182  Mo.  App.,  on 
page  632  of  167*  S.  W.,  In  roferrlhg  to  the 
facts,  he  said : 

"The  evidence  shows  that  the  town  of  Caney 
is  in  the  state  of  Kansas,  but  near  the  border 
between  that  state  and  the  part  of  Oklahoma 
which  is  defined  as  Indian  country  and  protect- 
ed from  intoxicants  by  said  act  of  Congress. 
There  is  abundant  evidence  in  the  record  to 
show  that  the  liquor  in  controversy  was  intend- 
ed to  be  taken  across  the  line  into  the  Indian 
country  in  violation  of  law,  and  that  the  con- 
dgnees  would  have  so  used  it,  had  it  not  been 
seized  and  destroyed  before  its  delivery  to  them. 
The  evidence  shows  that  a  duly  commissioned 
officer  of  the  United  States  exhibited  his  com- 
mission as  such  officer  to  defendant's  agent 
having  charge  of  its  freight  house  and  this 
liquor  at  Caney,  Kan.,  and  thereupon  took 
possession  of  the  liquor  in  question,  removed  it 
from  such  freight  house,  wrote  the  word  'Con- 
fiscated' on  the  freight  bills,  and  thereupon  de- 
stroyed the  liquor.  The  defendant's  agent  nei- 
ther acquiesced  in  nor  resisted  the  taking  of  the 
liquor  in  the  manner  above  stated." 

The  defendant  In  the  above  case  admitted 
its  receipt  of  the  Uqnor  and  its  failure  to 
deliver  same,  but  sought  to  Justify  such 
failure  by  reason  of  the  facts  aforesaid. 
Judge  Sturgls,  on  page  7  of  182  Mo.  App., 


on  page  632  of  167  S.  W.,  In  dealing  with 
defendant's  contenticm,  said: 

"The  defendant  must  fail  in  this  defense,  not- 
withstanding these  facts,  for  the  reason  that  any 
and  all  authority  conferred  by  section  2140  of 
the  United  States  statutes  b  confined  to  acts 
performed  «i  the  Indian  country.  The  act  of 
Congress  in  question  does  not  authorize  a  fed- 
eral officer  to  seiae  and  destroy  spirituous  liq- 
uors In  the  state  of  Kansas,  however  near  it 
may  he  to  the  prohibited  line  of  the  Indian 
country.  The  officer's  jurisdiction  in  this  re- 
spect is  territorial  and  confined  to  the  Indian 
country."     (Italics  ours.) 

In  other  words,  it  is  held  by  the  Spring- 
field Court  of  Appeals,  In  the  above  cause, 
that  although  the  United  States  officer  at 
Caney  had  good  reason  to  believe,  and  did 
believe,  that  the  liquor  stored  at  defendant's 
warehouse  at  that  place  was  about  to  be 
taken  into  the  Indian  country,  and  would  be 
so  introduced  unless  taken  into  the  posses- 
sion of  said  officer,  yet  he  would  have  no 
right  to  take  possession  of  same  In  Kansas, 
and  turn  it  over  to  the  proper  officer,  to  be 
proceeded  against  by  libel  In  the  proper  court 
and  forfeited,  one-half  to  the  Infc^mer  and 
the  other  half  to  the  nse  of  the  United 
States,  as  contemplated  by  said  section  2140. 

It  is  dear,  from  reading  said  section,  that 
the  officer  had  no  right  to  destroy  the  goods 
while  at  Caney,  Kan.,  without  a  valid  order 
of  court  authorizing  him  so  to  do;  but  his 
seizure  of  the  goods.  If  the  evideace  warrant- 
ed it,  may  have  been  valid,  although  the  de- 
struction of  same  was  without  authority  of 
law. 

Judge  Trimble,  In  bis  oiiinion  in  this  case  - 
(179  S.  W.  loc.  dt.  803),  clearly  states  our 
view  of  the  law  In  respect  to  this  matter, 
as  follows: 

"Hence  the  question  comes  down  to  the  au- 
thority of  the  officer  to  take  .the  goods  from  the 
depot  We  think  the  distinction  between  the 
officer's  right  to  take  the  goods  and  his  right  to 
destroy  them  upon  his  own  responsibility,  with- 
out waiting  for  a  judgment  of  condemnation, 
should  be  carefully  preserved.  His  act  of  de- 
stroying the  goods  was  his  own  act,  with  which 
the  agent  had  nothing  to  do.  It  was  accom- 
plished after  he  had  taken  the  goods  from  the 
agent's  possession.  So  that,  if  be  had  authority 
to  seize  the  goods,  the  defendant  should  not  b» 
held  liable,  even  though  the  officer  had  no  an- 
thocity  to  thereafter  destroy  them." 

Judge  Trimble,  after  reviewing  and  dis- 
tinguishing the  cases  cited  by  Judge  Sturgls 
from  the  one  at  bar,  on  page  805,  said : 

"So  that  we  have  been  cited  to  no  case  hold- 
ing that,  where  the  liquor  is  stored  near  the  line 
of  forbidden  territory,  consigned  to  persons  who 
live  and  operate  therein,  as  the  officer  testified 
they  did,  and  by  reason  of  his  experience  with 
them  before,  and  his  knowledge  of  their,  opera- 
tions, he  had  reason  to  suspect  that  the  liquor 
was  about  to  be  introduced  into  the  forbidden 
district,  he  has  no  authority  to  seize,  but  Is 
powerless  to  move  until  after  the  intending  law- 
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breaker,  trnder  eorer  of  the  night  or  some  other 
favorable  opportnnity,  has  ancceeded  in  getting 
it  into  the  district  and  scattering  it  among  his 
thirsty  patrons.  If  the  statute  means  that  the 
officer  cannot  seize  until  after  it  is  in  forbidden 
territory,  then  what  is  the  use  or  meaning  of 
the  words  'is  about  to  introduce,'  in  the  stat- 
ute? If  he  can  only  act  within  the  forbidden 
territory,  then  he  can  never  seize  any  liquor 
that  is  'about  to  be  introduced,'  since  then  it 
has  already  been  introduced." 

The  views  of  Judge  Trimble,  in  respect  to 
above  matters,  when  based  upon  sufficient 
evidence,  meets  with  our  approval  as  to  the 
right  of  the  officer  to  seize,  but  not  destroy, 
liquor  stored  at  Gauey,  Kan.,  and  which  is 
about  to  be  introduced  Into  the  Indian  coun- 
try in  violation  of  section  2140,  supra. 

2.  The  case  was  tried  by  the  court  without 
a  jury  and  without  Instructions.  The  trial 
court  found  the  Issues  in  favor  of  plaintiffs 
and  rendered  its  Judgment  accordingly.  If 
there  was  substantial  evidence  offered  by 
respondents  snfflcient  to  make  a  prima  facie 
case  In  their  behalf,  the  finding  and  Judg- 
ment below  is  binding  upon  this  conrt,  xuless 
error  was  committed  in  respect' to  the  ad- 
mission or  rejection  of  testimony.  Walker 
V,  Roberto,  204  S.  W.  loc.  dt.  18;  Roloson 
V.  Rlggs,  274  Mo.  loc.  cit.  528,  203  S..W.  973 ; 
In  re  Lankford's  Estate,  272  Mo.  1,  107  S. 
W.  147 ;  January  v.  Harrison,  199  S.  W.  loc. 
dt.  937 ;  Nicholson  v.  Wright  et  al.,  196  S.  W. 
1118 ;  City  of  St.  Louis  v.  Parker- Washington 
Co.,  271  Mo.  229,  196  S.  W.  loc.  clt  770; 
Coulson  V.  La  Plant,  196  8.  W.  loc.  dt.  1146 ; 
Trultt  V.  Bender,  193  S.  W.  839;  KiUe  v. 
Gooch,  184  S.  W.  loc.  dt.  1160;  Bnford  v. 
Moore,  177  S.  W.  loc.  dt  872;  Abeles  t. 
Pillman,  261  Mo.  loc.  dt  876, 168  8.  W.  1180; 
Slicer  v.  Owens,  241  Mo.  loc.  cit  323,  145  S. 
W.  428;  Minor  v.  Burton,.  228  Mo.  loc.  dt 
664,  128  S.  W.  964. 

The  plaintiffs  In  this  case  offered  sub- 
stantial testimony  tending  to  show  that  the 
goods  in  controversy  were  delivered  to  de- 
fendant as  a  common  carrier  at  Kansas  City, 
Mo. ;  that  they  were  transported  by  appellant 
.without  delay  and  reached  Caney,  Kan., 
their  destination;  that  they  were  not  de- 
livered to  the  consignees  as  provided  in  the 
contracts  of  shipment  but  without  the 
knowledge  or  consent  of  plaintiffs,  were  de- 
livered to  a  third  party  who  destroyed  tho 
same  in  the  state  of  Kansas.  Defendant 
sought  to  overcome  the  prima  fade  case  thus 
made  by  plaintiffs,  and  offered  evidence  tend- 
ing to  show  that  its  agent  was  Justified  in 
turning  over  the  goods  to  the  United  States 
officer  who  destroyed  the  same. 

It  was  the  province  of  the  trial  court  to 
determine  this  question.  It  may  not  have 
been  satisfied  with  the  proof  offered.  It 
may  have  concluded  that  defendant's  agent 
in  charge  of  the  goods,  was  guilty  of  negli- 
gence and  derelict  In  bis  duty  in  failing  to 


notify  the  consignors,  on  August  22,  1912,  as 
to  the  action  then  tak^i  by  the  United  States 
officer,  In  order  that  they  might  protect  their 
interests  by  an  appropriate  action  to  recover 
possession  of  the  goods.  The  trial  court  may 
have  concluded  that  the  agent  while  not 
required  to  resist  the  officer.  If  the  latter 
were  acting  in  the  line  of  bis  duty,  should 
have  requested  the  officer  to  hold  the  goods, 
in  order  that  be  might  notify  the  consignors 
and  give  them  an  opportunll^  to  relieve  him 
from  responsibility,  and  assert  in  court  tbeir 
title  to  the  property,  if  they  desired  to  do  so. 
In  the  absence  of  instt^ctions,  we  cannot  de- 
clare, as  a  matter  of  law,  what  view  the  trial 
court  took  In  passing  upon  the  facts. 

As  heretofore  suggested,  plaintiffs  adduced 
at  the  trial  substantial  evidence  and  made 
a  prima  fade  case.  Regardless  of  the  views 
entertained  by  us  as  to  the  facts,  and  as  to 
the  merits  of  the  defense  interposed  by  de- 
fendant we  are  concluded  by  the  Judgment 
of  the  trial  court  in  respect  to  these  matters. 

We  accordingly  affirm  the  Judgment  below. 

PER  CURIAM.  The  foregoing  <^lni<«  in 
division  is  adopted  by  court  in  banc. 

WILLIAMS,  J.,  concurs. 
FARIS,  BLAIR  and  GRAVES,  JJ.,  concur 
in  paragraph  1  and  result. 
BOND,  O.  J.,  and  WALKER,  J.,  dissent 
WOODSON,  J.,  absent 


SCALES  ▼.  NATIONAL  LIFE  4  ACCIDENT 
INS.  CO.    (No.  19888.) 

(Supreme  Court  of  Missouri,  in  Banc.    May  16, 
1919.) 

1.  IiTStrBAMCB  ®=s455— Death  bt  "Accident" 
—Suicide— iNSANinr. 

Death  by  suicide  of  an  insane  person  is 
death  by  "accident." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acci- 
dent] 

2.  iNStTBANCE  ®=!>455— DEATH  BT  "ACCIDENT" 

—Suicide — Sanity. 
Intentional  self-destruction  by  a  sane  person 
is  not  an  accident 

3.  Insubawce   *=»646(7)  —  Fbksuuptions  — 
San  ITT— Suicide. 

Insured,  committing  snidde,  is  presumed  to 
have  been  sane  at  the  time  of  suicide. 

4.  Insurance  i3=9465— Accident— Suicide  bt 
Sane  Pebson. 

Under  Rev.  St  1909,  §  6945,  which  takes 
away  the  defense  to  a  policy  of  syidde,  the  in- 
surer is  not  liable,  under  a  policy  insuring 
against  death  by  accident,  in  case  of  death  of 
insured  by  suicide  while  sane. 


£=>For  otber  cases  gee  same  topic  and  KEY-NUHBER  In  all  Key-Numbered  Digests  and  Indexes 
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&  COUBTS  •=»97(6)— fiTAIB  COUBTa-STATCTES 

— Feobbal  Decisions. 
In  the  construction  of  a  Missouri  statute, 
'where  no  federal  question  arises,  Missouri  courts 
are  not  bound  by  ao  opinion  of  the  Supreme 
Court  of  the  United  States. 

Appeal  from  Circuit  Court,  Greene  County; 
Guy  D.  Kirby,  Judge. 

Action  by  Maggie  Scales  against  the  Na- 
tional Life  &  Accident  Insurance  Company. 
From  judgment  for  plaintiS,  defendant  ap- 
peals, and  case  was  certified  by  the  Court  of 
Appeals  (186  S.  W.  948).  Reversed  and  re- 
manded, with  directions. 

Plaintiff  recovered  Judgment  for  $700  and 
Interest  on  a  Ufe  and  accident  policy  isstted 
by  defendant  to  William  C.  Scales,  In  which 
this  plaintiff,  his  widow,  Is  the  beneficiary. 
Defendant  appealed  to  the  Springfield  Court 
of  Appeals,  where.  In  an  opinion  by  Farrlng- 
ton.  J.,  reported  In  186  S.  W.  948,  the  Judg- 
ment was  reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  for  fl40. 
But  that  court,  deeming  Its  opinion  in  con- 
flict with  that  of  the  St  Louis  Court  of 
Appeals  in  Applegate  v.  Travelers'.  Insur- 
ance Co.,  153  Mo.  App.  63,  132  S.  W.  2,  cer- 
tified the  (sause  to  this  court. 

The  policy  was  dated  December  9,  1909, 
and  provided  for  payments  as  follows: 

(1)  In  case  of  death  by  accident  ?700. 

(^  In  case  of  death  from  disease  or  pol- 
Bon,  or  from  self-inflicted  injuries,  one-fifth 
of  the  amount  above  named. 

There  are  no  other  provisions  In  the  policy 
that  affect  the  issues  here  Involved. 

It  is  conceded  that  the  Insured  committed 
raldde  by  drinking  carbolic  add,  a  poison, 
on  October  17, 1914,  and  that  notice  and  proof 
of  death  were  duly  made  and  given.  There 
Is  no  evidence  In  the  cause  as  to  whether 
the  Insured  was  sane  or  Insane  at  the  time 
he  drank  the  deadly  potion.  The  trial  was 
before  the  court  without  a  Jury.  The  de- 
fendant asked  the  following  declaration  of 
law,  which  was  refused: 

"The  court  declares  the  law  to  be  that,  if  it 
believes  and  finds  from  the  evidence  that  death 
resnlted  to  the  insured,  W.  C.  Scales,  caused  by 
taking  carbolic  acid,  a  poison,  intentionally, 
then  it  will  make  a  finding  in  favor  of  the  plain- 
tiff, to  wit,  $140,  together  with  interest  there- 
on at  the  rate  of  6  per  cent,  per  annum  from 
October  17, 1914,  to  date." 

The  only  point  here  Involved  Is  the  pro- 
inriety  of  the  refusal  of  that  Instruction. 

The  case  ot  Newdl  v.  Fidelity  and  Cas- 
ualty Co.,  212  S.  W.  991,  which  was  argued 
in  this  court  on  the  same  day  on  which  this 
case  was  argued,  and  which  Involved  the 
same  question,  has  been  considered  in  con- 
nectkm  with  this  case,  and  we  have  availed 
ourselves  of  the  able  and  exhaustive  briefs 
of  counsel  in  uoth  the  cases. 


Patterson  &  Patterson  and  George  Pepper- 
dine,  all  of  Sprlugfl^d,  for  appellant. 

E.  D.  Merritt,  of  Springfield,  for  respond- 
ent 

Holland,  Rutledge  &  Lashly,  of  St  Louis, 
amlcl  curiae. 

ROT,  C.  (after  stating  the  facts  as  above). 
I.  There  are  some  clear  and  undisputed 
rules  of  law  which  should  be  borne  In  mind 
In  the  consideration  of  this  case: 

[1]  1.  A  policy  of  Insurance  against  death 
by  accident  covers  a  death  by  suicide  by  a 
person  who  Is  at  the  time  Insane.  In  other 
words,  death  by  suicide  of  an  Insane  person 
Is  death  by  accident.  Accident  Ins.  Co.  v. 
Crandal,  120  U.  S.  527,  7  Sup.  Ct  685,  80 
L.  Ed.  740.  That  proposition  Is  conceded  by 
both  parties  herein. 

[2]  2.  Intentional  self-destruction  by  a  saftie 
man  Is  not  an  accident.  In  Lovelace  v. 
Travelers'  Protective  Ass'n,  126^  Mo.  104,  28 
S.  W,  877,  30  L.  R.  A  209,  47  Am.  St.  Rep. 
638,  It  was  held  that  a  voluntary  death  la 
not  a  death  by  accident  A  long  line  of  au- 
thorities is  there  cited. 

In  Young  v.  Railway  Mail  Ass'n,  126  Mo. 
App.  325,  103  S.  W.  557,  the  Lovelace  Case 
was  cited,  and  It  was  held  that  a  death  Is 
accidental  when  It  'Is  not  the  natural  or 
probable  consequence  of  the  means  which 
produced  It" 

[3]  3.  On  the  question  as  to  whether  the 
Insured  was  sane  or  Insane  at  the  time  of 
committing  suicide,  the  presumption  Is  In 
favor  of  his  sanity,  and  the  burden  of  proof 
Is  upon  the  one  affirming  the  contrary. 
Blackstone  v.  .Ins.  Co.,  74  Mich.  592,  42  N. 
W.  156,  3  L.  R.  A.  486;  Mutual  Life  Ins.  Co. 
V.  Leubrie,  71  Fed.  844,  18  C.  C.  A.  332;  In- 
surance Co.  V.  Rodel,  95  U.  S.  232,  24  L.  Ed. 
433 ;  Manhattan  Life  Ins.  Co.  v.  Broughton, 
109  TJ.  S.  121,  3  Sup.  Ct.  99,  27  L.  Ed.  878; 
Reynolds  v.  Maryland  Casualty  Co.,  274  Mo. 
83,  201  S.  W.  1128. 

It  necessarily  follows  that  the  Insured  In 
this  case  is  presumed  to  have  been  of  sound 
mind  when  he  killed  himself. 

[4]  We  think  the  "suicide  statute"  Is  clear, 
so  far  at  least^  as  the  point  here  Involved  Is 
concerned.    Here  It  is: 

Sec.  6045.  "In  all  suits  upon  policies  of  in- 
surance on  life  hereafter  issued  by  any  company 
doing  business  in  this  state,  to  a  citizen  of  this 
state,  it  shall  be  no  defense  that  the  insured 
committed  suicide,  unless  it  shall  be  shown  to  the 
satisfaction  of  the  court  or  jury  trying  the  cause, 
that  the  insured  contemplated  suicide  at  the 
time  he  made  his  application  for  the  policy,  and 
any  stipnlation  in  the  policy  to  the  contrary 
shaU  be  void." 

That  statute  does  not  put  Into  the  iMllcy 
a  single  obligation  other  than  those  men- 
tioned In  the  policy.  It  merely  takes  out  of 
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the  policy  the  defense  of  suicide  as  to  the 
obligations  mentioned  In  that  jwllcy. 

Without  embarraasing  ourselves  just  here 
with  a  consideration  of  any  of  the  decided 
cases,  we  will  apply  the  statute  to  this  xx>licy 
and  see  how  and  to  what  extent  it  affects  it 
The  policy  contains  the  followlnf  obliga- 
tions on  the  part  of  the  Insurer: 

(1)  To  pay  $700  In  case  of  death  by  acci- 
dent That  includes  death  by  suicide  by  an 
Insane  person,  and  does  not  Include  death 
by  suicide  by  a  sane  person. 

(2)  To  pay  $140  In  case  of  death  by  disease 
or  poison  er  by  self-inflicted  Injuries.  Let 
it  be  conceded  here,  without  deciding,  that 
death  by  self-inflicted  injuries  Includes  death 
by  suicide  whether  the  Insured  was  sane  or 
Insane. 

Has  the  plaintlfC  here  any  cause  of  action 
ui^ler  the  first  or  accident  clause  of  the 
policy?  If  the  Insured  had  been  Insane  when 
he  drank  the  poison,  the  suicide  would  have 
been  an  accidental  death  covered  by  that 
accident  clause  and  the  defense  of  suicide 
would  have  been  taken  out  of  the  policy  by 
the  statute.  But  the  plaintiff  here  has  not 
that  kind  of  a  case.  Indeed,  she  has  no 
case  at  all  under  that  accident  clause,  for 
the  death  here  was  not  by  accident.  Though 
there  is  no  obligation  written  in  this  policy 
under  \^hlch  plaintiff,  under  the  facts  of 
this  case,  can  recover  more  than  $140,  yet 
she  claims  that  the  statute  puts  such  obli- 
gation Into  the  policy.  This  court  is  there- 
by asked  to  Inflate  the  statute  with  some- 
thing not  thought  of  by  the  Legislature,  and 
to  thereby  Inflate  the  policy  with  an  obliga- 
tion not  mentioned  therein.  Though  death 
from  disease,  undesired  and  shunned,  Is  not 
an  accident,  yet  respondent  claims  that,  by 
reason  of  the  statute,  self-destrucMon, 
though  voluntarily  and  deliberately  done  by 
a  sane  person.  Is  an  accident 

The  vital  point  tn  this  case  is  whether, 
under  the  statute,  a  policy  of  Insurance 
against  death  by  accident  makes  the  com- 
pany liable  In  case  of  the  death  of  the  in- 
sured by  suicide  while  san&  That  point  so 
far  as  we  can  discover,  was  not  raised  or 
discussed  in  any  of  the  cases  cited  by  re- 
spondent, not  even  in  this  case  in  the  Court 
of  Appeals.  It  was  flrst  raised  after  the 
case  reached  this  court 

In  Logan  v.  Fidelity  &  Casualty  Co.,  146 
Mo.  114,  47  S.  W.  948,  it  was  agreed  by  the 
parties  that  the  Insured  came  to  his  death 
from  "external,  violent,  and  accidental 
means."  it  was  also  conceded  that  he  com- 
mitted suicide.  In  other  words.  It  was  con- 
ceded that  it  was  a  death  by  accident  The 
court  there  correctly  held  that  an  accidental 
death  by  suicide  was  covered  by  the  acci- 
dent policy,  and  that  the  statute  applied 
and  took  away  the  defense  of  suicide.  It 
did  not  hold  or  intimate  that  a  suicide  by  a 
sane  person  was  an  accident  or  was  covered 


by  an  accident  policy.  It  did  not  touch  the 
question  now  under  consideration,  because 
snCh  a  question  could  not  arise  under  the 
agreed  facts  of  that  case. 

In  Whitfield  v.  iBtna  Life  Ins.  Co.,  205  TJ. 
S.  489,  27  Sup.  Ct  578,  51  L.  Ed.  895, 
Knights  T'emplar,  etc.,  v.  Jarman,  1S7  U.  S. 
197,  23  Sup.  Ct  108,  47  L.  Ed.  139,  Apple- 
gate  V.  Travelers*  Ins.  Co.,  153  Mo.  App.  63, 
132  S.  W.  2,  and  in  Brunswick  v,  Ins.  Co., 
195  Mo.  App.  651,  187  S.  W.  802,  the  vital 
point  now  under  consideration  was  not  dis- 
cussed or  decided.  The  plain  truth  is  that 
courts  and  counsel  in  all  those  cases  pro- 
ceeded on  the  theory  that  under  the  Logan 
Case,  suldde  by  a  sane  person  was  an  ac- 
cident covered  by  an  accident  policy,  an  as- 
sumption absolutely  without  any  foundation, 
as  we  have  seen. 

II.  Counsel  for  respondent  la  the  Newell 
Case  say: 

"This  court  the  Supreme  Court  of  the  United 
State,  and  our  Courts  of  Appeals  have  held 
unequivocally  and  emphatically  that  the  statute 
applies  to  policies  such  as  the  one  in  suit,  and 
the  courts'  construction  thereof  has  become  a 
part  of  every  policy  since  written." 

[6]  in  answer  to  that  assertioa  we  say 
that  this  court  has  never  held  that  a  sui- 
cide by  a  sane  person  was  an  accident  cov- 
ered by  the  accident  dause  of  a  policy.  If 
our  Courts  of  Appeals  and  the  Supreme 
Court  of  the  United  States  have  been  led 
to  assume  that  the  Logan  Case  so  decided, 
we  are  not  bound  by  their  assumption.  In 
the  construction  of  a  Missouri  statute,  where 
no  federal  question  arises,  this  court  is  not 
bound  by  an  opinion  of  the  Supreme  Court 
of  the  United  States.  State  ex  rel.  ▼.  Tram- 
mel, 106  Mo.  510,  loc.  dt  617,  17  S.  W.  502. 

During  all  these  years  since  the  dedsion 
of  the  Logan  Case  no  one  who  has  taken  out 
an  acddent  policy  In  this  state  has  had  any 
right  to  suppose  that  this  court  would,  un- 
der any  drcumstances,  go  beyond  the  Lo- 
gan Case  in  the  construction  of  our  statute. 

As  the  plaintiff,  under  the  facts  as  shown, 
cannot  recover  more  than  $140,  it  becomes 
unnecessary  for  us  to  pass  on  the  question 
so  thoroughly  and  ably  discussed  by  the 
Court  of  Appeala 

The  Judgment  Is  reversed  and  the  cause 
Is  remanded,  with  directions  to  proceed  In 
accordance  with  the  views  herein  expressed. 

PER  CURIAM.  The  foregoing  divisional 
opinion  is  adopted  by  the  court  in  banc. 

WALKER,  J.,  concurs. 

FARIS,  BLAIR,  WILLIAMS,  and 
GRAVES,  JJ.,  concur  in  result  for  reasons 
stated  in  Brunswick  v.  Standard  Aoc  loa. 
Co.,  No.  19764,  213  8.  W.  46. 

BOND,  C.  J.,  not  sitting. 

WOODSON,  J.,  absent 
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{Supreme  Coart  of  Missouri,  in  Bana 
16,  1919.) 


1.  cobporations  ^s»312(6)  —  fobeolobube 
Sales— Right  of  Ojticeb  to  Pubchask. 

Stockholders,  who  were  officers,  bondhold- 
ers, and  creditors  of  a  railroad  corporation  had 
same  right  as  any  creditor  or  stranger  to  bid 
for  property  of  corporation  at  a  foreclosure  sale, 
where  corporation  had  not  been  under  their 
control  for  some  time,  having  been  in  the  hands 
of  a  receiver,  and  the  stock  owned  by  them  was 
valueless  and  did  not  enter  into  purchase  price. 


2.  corpobatiorb  «=»482(8)  —  fobeclosube 
Pboceedino — Effect  of  Confibmation  of 
Sale. 

Where  a  court  having  jurisdiction  over 
subject-matter  of  a  foreclosure  proceeding 
against  a  corporation  and  all  persons  interested 
confirms  a  sale,  neither  inadequacy  of  price  nor 
offers  of  better  prices,  nor  anything  but  fraud, 
accident,  mistake,  or  some  other  cause  for  which 
equity  would  avoid  a  like  sale  between  private 
parties,  will  warrant  a  court  in  avoiding  the 
sale. 

3.  cobpobattons  ^=9482(8)  —  fobbolobobe 
Sales— Validitt— Estoppel. 

Where  a  creditor  of  a  corporation  was 
present  at  a  foreclosure  sale  and  bid  on  prop- 
erty, made  no  protest  against  sale,  filed  no  ex- 
ceptions to  report  of  commissioner,  interposed 
no  objections  to  confirmation  of  report,  received 
his  distributive  share  of  the  proceeds  of  the 
sale,  and  retained  the  same,  he  was  estopped 
from  complaining  a  year  later  that  sale  was 
void  by  reason  of  fact  that  purchasers  were 
stockholders ;    there  being  no  claim  of  fraud. 

4.  COBPORATIONS  €=>579(2)— Reoboanizatios 
— Bights  of  Creditobs— Pbopebtt. 

In  contemplation  of  law,  shares  of  stock 
in  a  corporation  represent  the  property  there- 
of, and,  where  at  a  judicial  sale  part  of  the 
stock  is  put  ia  as  part  of  a  reorganization  con- 
sideration, it  is  equivalent  to  transfer  to  new 
corporation  of  a  part  of  tangible  property  of 
old  corporation,  in  so  far  as  creditors  are  con- 
cerned. 

Appeal  from  Circuit  Court,  Bates  County; 
O.  A.  Calvird,  Judge. 

BUI  by  O.  M.  Sebree  against  the  Cassville 
&  Western  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appealed.  Trans- 
ferred from  tbe  Court  of  Appeals.  Beversed 
and  remanded,  with  directions. 

This  Is  a  creditor's  bill  filed  by  plaintiff  in 
the  circuit  court  of  Barry  county.  Mo.,  on 
July  15,  1914.  At  the  Instance  of  plaintiff, 
the  venue  was  changed,  and  the  cause  tried 
In  the  circuit  court  of  Bates  county,  Mo. 
Plaintiff  seeks  to  charge  the  property  for- 
merly owned  by  the  CassvlUe  &  Western 
Railway  Company,  which  it  Is  claimed  the 
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defendant  now  holds,  with  tbo  payment  of 
his  judgment  for  |6,769.9S,  together  with  6 
per  cent.  Interest  thereon  from  August  29, 
1913. 

It  appears  from  the  record  that  on  the  Ist 
day  of  June,  1911,  the  Oassville  ft  Western 
Railway  Company,  a  corporation  organized 
under  the  laws  of  Missouri,  Issued  9^00,000 
of  bonds,  secured  by  a  deed  of  trust  on  all  Its 
proi)erty,  being  4%  miles  of  railroad  In  Bar- 
ry county.  Mo.  At  the  date  of  this  Issue,  the 
majority  stockholders  of  the  railway  com- 
pany were  S.  M.  Mitchell,  W.  T.  Ayres,  and 
O.  H.  Or«idorf,  who  were  also  directors,  and 
who  were  president,  secretary,  and  vice  pres- 
ident, respectively,  of  said  company.  The 
bonds  were  not  sold,  but  part  of  them  were 
used  as  hereafter  mentioned.  On  June  29, 
1911,  said  railway  company  also  made  Its 
promissory  notes,  payable  one  year  after 
date,  and  placed  its  bonds  as  collateral  to 
said  notes,  as  follows: 

Collateral 

Bonds. 

^30,000 

12,000 

10,000 

12,000 

8,000 


Name.  Note. 

F.  B.  Taber $10,000  00 

Geo.  L.   Sands 6,000  00 

0.  H.  Orendort 10,000  00 

N.    B.    AUen 6,000  00 

r.  0.  BUIs 4.000  00 

Q«o.  M.  Sebree 2,600  00 

S.  M.  Mitchell 1.300  00 

St.     Louis     ft     San     Francisco 

Railroad  Co 3,000  00 

Wesoo   Supply   Co 1^291  25 

Bklnner  Bnglne  Co 432  8S 


6.000 
1,600 

3,000 

1,600 

600 


So  that  on  June  29,  1911,  said  railway 
company  was  indebted  about  $44,500,  evi- 
denced by  above  notes,  and  the  total  of  the 
bonds  placed  as  collateral  to  secure  the  same 
was  $83,500.  Afterwards,  Ui  March,  1912, 
Taber,  Mitchell,  and  Ayres  loaned  said  rail- 
way company  '$400  each,  taking  notes  secur- 
ed by  $1,000  bonds  each,  and  plaintiff  loaned 
It  $250,  taking  note  secured  by  $500  bonds. 
In  addition  to  the  bonds  held  as  collateral, 
there  were  $11,000  In  bonds,  which  were  ac- 
quired outright  by  plaintiff,  AUen,  Sands, 
Taber,  S.  M.  Mitchell,  and  EIUs,  so  that  the 
total  amount  of  bonds  disposed  of  by  the 
raUway  company,  and  placed  as  collateral, 
amounted  to  $98,000. 

The  above  notes  having  matured  on  June 
29,  1912,  there  was  brought,  on  July  15,  1912, 
by  this  plaintiff  as  attorney  for  O.  H.  Oren- 
dorf.  In  the  United  States  District  Court,  a 
bill  of  complaint  against  said  Cassville  & 
Western  Ballway  Company  and  others,  as 
defendants,  for  the  appointment  of  a  re- 
ceiver. 

Plaintiff  had  been  the  attorney  for  said 
railway  company  from  May  1,  1911,  and 
had  drafted  the  mortgage  securing  the  above 
bonds.  At  the  time  of  filing  said  bill  for  the 
receiver,  and  for  some  time  prior  thereto, 
said  railway  company  was  hopelessly  Insolv- 
ent, and  In  a  bankrupt  condition.  This  was 
known  to  plaintiff  and  other  creditors,  and 
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he  was  Insisting  npon  a  receiver  bdng. ap- 
pointed. The  property  of  said  railway  com- 
pany had  been  depreciating  rapidly;  Its  reve- 
nues were  Insufficient  to  pay  the  running  ex- 
penses, taxes,  and  other  charges  against  the 
same.  On  July  16,  1912,  the  plalntifl  pro- 
cured his  own  appointment  as  receiver  for 
said  railway  company,  qualified  as  such, 
and  held  this  position  until  after  the  sale  of 
said  property  by  the  commissioner,  when  he 
was  succeeded  by  Mr.  Taber.  He  had  the 
management  and  control  of  the  property  dur- 
ing his  receivership,  and  knew  that  it  was 
constantly  losing  money  Instead  of  being  a 
paying  enterprise.  He  received  for  his  serv- 
ices as  receiver  of  said  company  the  sum  of 
$1,800. 

On  February  10,  1913,  the  Conqueror  Trust 
Company,  of  Joplin,  Mo.,  having  become  trus- 
tee in  said  5ond  mortgage,  filed  its  supple- 
mental bill  for  foreclosure  of  said  mortgage, 
in  the  case  brought  by  Orendorf,  supra, 
which  was  thereafter  continued  in  the  names 
of  O.  H.  Orendorf  and  Conqueror  Trust  Com- 
pany, as  plaintiffs,  against  CassviUe  &  West- 
ern Railway  Company,  Mercantile  Trust 
Company,  George  I*  Sands,  C.  F.  Ellis,  F.  B. 
Taber,  W.  D.  Ayres,  S.  M.  MltcieU,  Q.  M. 
Sebree,  Wesco  Supply  Company,  and  St.  Lou- 
is &  San  Francisco  Railway  Company.  The 
supplemental  bill  sets  out  fully  the  indebted- 
ness of  said  railway  company,  and  disclosed 
its  insolvency  and  inability  to  pay  Its  debts. 
In  said  action  of  foreclosure  all  of  the  hold- 
ers of  outstanding  bonds.  Issued  by  said  rail- 
way company  and  described  In  said  mort- 
gage, amounting  in  face  value  to  198,000, 
were  made  parties  thereto.  Bach  several 
defendant  and  bondholder  appeared  to  said 
action,  filed  answer  therein, .  confessed  the 
truth  of  the  allegations  of  said  supplemen- 
tal bill,  and  prayed  the  federal  court  to  enter 
a  decree  of  foreclosure  In  accordance  with 
the  prayer  of  said  bill. 

On  February  12,  1913,  said  cause  was 
reached  for  hearing  before  the  above  court, 
all  parties  in  interest  being  present  la  person 
or  by  counsel,  including  the  plaintiff  herein, 
and  said  court  entered  its  final  foreclosure 
decree,  ordering  said  property  covered  by 
said  bond  mortgage  to  be  sold  by  F.  W.  Eel- 
sey,  who  was  appointed  commissioner  to  sell 
same,  at  the  depot  of  the  Cassville  &  West- 
ern Railway  Company,  at  Barry  county.  Mo., 
upon  due  notice  as  required  by  said  decree. 
The  mtnlmum  price  fixed  by  the  decree  .for 
which  said  property  could  be  sold  was  orig- 
inally $45,000,  after  testimony  had  been 
heard  in  respect  to  the  value  of  same. 

Pursuant  to  said  decree,  the  commissioner 
aforesaid  duly  advertised  said  property  for 
sale  on  May  17,  1913,  at  the  depot  aforesaid, 
and  offered  the  same  for  sale  at  such  place, 
on  said  date,  but  no  bids  were  offered  there- 
for. On  May  21,  1913,  the  original  decree 
was  modified  by  the  court  so  as  to  authorize' 


the  sale  of  said  property  at  the  minimum 
price  of  $30,000. 

Plaintiff  and  other  bondholders  were  pres- 
ent on  May  17,  1913,  when  the  property  was 
offered  for  sale  under  the  minimum  price  of 
$45,000,  but  made  no  bid  for  same.  When 
the  court  heard  evidence  as  to  the  value  of 
property  and  fixed  the  minimum  price  at 
$45,000,  the  plaintiff  and  his  witnesses  con- 
tended that  said  property  was  worth  $50,000 
or  $60,000,  while  the  contention  of  Mitchell 
and  others  placed  the  property  as  low  as 
$25,000.  All  the  parties  in  interest  were  be- 
fore the  court,  by  letter  or  otherwise,  when 
the  minimum  price  for  the  sale  of  the  prop- 
erty was  fixed  at  $30,000,  and  the  sale  direct- 
ed to  be  made  as  in  the  previous  order. 
There  was  a  readvertlsement  by  the  commis- 
sioner, and  on  June  30,  1913,  the  property  of 
said  railway  company  was  again  offered  for 
sale  at  the  depot  aforesaid. 

Mr.  O.  M.  Robeson  was  present  at  said 
last  sale,  representing  the  majority  of  the 
bondholders  of  said  railway  company,  and 
buying  in  their  behalf.  Mr.  Garrett  was 
likewise  presoit  at  the  instance  of  plaintiff. 
Robeson  and  Garrett  were  competitive  bid- 
ders at  said  sale,  and  the  property  was  final- 
ly knocked  off  to  Robeson,  as  the  highest 
bidder,  for  the  bondholders  aforesaid.  The 
plaintiff  was  present  at  said  sale,  and  had  re- 
quested Mr.  Garrett  to  attend  same.  The 
property  was  sold  to  Robeson,  as  aforesaid, 
for  $31,050,  to  be  paid  for  in  accordance  with 
the  terms  and  conditions  of  the  decree  of 
foreclosure.  He  paid  to  said  commissioner 
$14,500,  In  cash,  as  part  of  said  purchase 
money,  and  turned  over  to  the  latter  $81,500 
In  amount  of  said  bonds,  out  of  a  total  out- 
standing issue  of  $98,000.  This  was  a  com- 
pliance with  the  decree  of  foreclosure. 

The  commissioner  in  his  report  of  sale  re- 
cited, among  other  thtngs,  that  C.  M.  Robe- 
son, representing  the  majority  of  the  bond- 
holders, had  bought  said  property  for  the 
above  sum,  and  that  he  had  paid  therefor 
the  $14,500  in  cash,  and  turned  over  to  him 
said  $81,000  in  amount  of  bonds. 

From  all  the  facts  and  circumstances  In 
the  case,  we  are  satisfied  that  plaintiff  kneic, 
before  said  report  of  the  commissioner  was 
approved,  that  Robeson  had  bought  In  said 
property  at  the  sale  for  the  majority  of  the 
bondholders  of  said  railway  company.  He 
also  had  full  knowledge  of  the  confirmation 
of  the  report  of  said  commissioner.  Plain- 
tiff offered  no  objection  to  the  sale  as  made 
by  commissioner,  was  present  when-  said 
property  was  sold,  filed  no  exception  to  the 
report  of  said  commissioner,  and  took  no 
steps  whatever  to  set  aside  said  sale.  On 
the  contrary,  he  accepted  his  distributive 
share  of  the  proceeds  of  the  sale. 

On  page  10  of  his  brief  respondent  says: 

"The  plaintiff  received  only  his  pro  rata 
share  of  the  $31,050  at  the  foreclosure  aale, 
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wUch,  after  dednetiiiK  oovrt  coata,  allowancee, 
etc,  amounte  to  22  cents  on  the  dollar,  and 
-which  left  unpaid  the  plaintiff  a  balance  of 
17,450." 

It  Is  dear  from  the  evidence  that  O.  B. 
Robeson  bought  the  property  of  said  railway 
company  at  said  sale  for  O.  H.  Orendorf, 
C.  M.  Mitchell,  and  W.  T.  Ayres,  as  bond- 
holders of  said  company,  and  that  they  con- 
trolled and  put  up,  or  caused  to  be  put  up, 
the  $81,000  In  amount  of  bonds  as  part  of 
the  purchase  price  of  said  property.  Plain- 
tifTs  position  in  respect  to  the  sale  is  better 
expressed  by  his  testimony  In  relation  to  this 
subject,  as  follows: 

"Q.  Ton  knew  the  road  had  been  purchased  by 
the  bondholders,  didn't  yon?  A.  Yea;  I  didn't 
think  there  was  anything  wrong  about  the 
bondholders  purchasing  the  road;  I  wouldn't 
have  objected  if  they  did. 

"Q.  If  they  hadn't  been  itoddiolders  alao; 
you  object  to  their  right  to  porchaae?  A.  I 
object  to  these  managing  officers  of  the  road 
buying  it  in  for  themselves  and  putting  that 
price  down  as  cheap  as  they  could ;  they  ought 
to  have  made  it  bring  as  much  as  they  conld." 

The  salt  bronght  by  plaintiff  In  behalf  of 
Orendorf  for  the  appointment  of  receiver 
was  filed  July  16,  1912.  The  supplemental 
bill  of  the  Conqueror  Trust  Company,  ask- 
ing for  the  foreclosure  of  the  bond  mortgage, 
was  filed  February  10,  1018.  The  property 
in  controversy  was  sold  by  the  commissl(mer 
on  June  30, 1913.  The  present  suit  was  filed 
July  16k  1914. 

In  speaking  of  the  suit  brought  by  plaintiff 
on  July  16, 1912,  respondent,  at  page  8  of  his 
brief,  says: 

"Before  this  suit  was  institnted,  Mitchell  and 
Ayres  had  purchased  the  Allen  note  and  securi- 
ty, and  on  December  6,  1912,  Mitchell  and 
Ayres  also  purchased  from  F.  B.  Taber  his  rail- 
way notes  and  collateral  bonds." 

In  speaking  of  Mitchell,  Ayres,  and  Oren- 
dorf, respondent,  in  said  brief,  at  pages  9  and 
10,  says: 

"Second.  At  the  date  of  the  foreclosure  sale 
they,  with  Mr.  Sands  and  Mr.  Ellis,  were  cred- 
itors of  said  railway  company  to  the  amount  of 
about  $43,800,  and  to  secure  which  they  held 
as  collateral  bonds  of  said  railway  company  ag- 
gregating $81,000. 

"Third.  They  agreed  with  Mr;  Sands  to  pay 
his  claim  in  full,  and  also  to  pay  Mr.  Ellis  in 
fall  by  giving  him  stock  in  the  new  company." 

It  appears  trom  the  record  that  Sanda  and 
Bills  were  also  creditors  of  the  railway  com- 
pany, hut,  as  shown  by  S.  M.  Mitchell's  evi- 
dence, prior  to  the  sale  he  had  promised  to 
take  care  of  Sands  and  pay  his  debt  In  full, 
regardless  of  what  the  property  sold  for. 
He  also  agreed  to  give  Ellis  an  interest  in 
the  property  after  they  obtained  possession 
of  it,  so  that  these  two  creditors  took  no 
Interest  in  the  -foreclosure  proceeding,  and 


did  not  draw  their  dividend  of  22  per  cent., 
but,  as  shown  by  the  order  of  the  Public 
Service  Commission,  Mr.  Sands  Is  to  be  paid 
in  full  from  the  proceeds  of  the  bonds  of  the 
defendant  company,  and  Mr.  Ellis  is  to  have 
stock  In  the  new  company  to  the  amount  of 
his  claim. 

It  is  uncontroverted  that  Mitchell,  Ayres, 
and  Orendorf  paid  the  bid  of  $31,050,  which 
was  made  by  their  agent,  C.  M.  Bobeson,  and 
that  they  deposited  $81,000  In  bonds  which 
were  held  by  the  three  purchasers  with 
Sands  and  Ellis. 

Taber  operated  the  road  as  receiver  until 
Miarch,  1914,  when  It  was  turned  over  to  de- 
fendant by  order  of  the  district  court. 

The  trial  court  found  the  Issues  for  the 
plaintiff,  and  entered  a  Judgment  In  his  he- 
half,  decreeing  that  the  property  of  said 
railway  company  was  in  possession  of  de- 
fendant, and  that  the  latter  was  liable  for 
plaintiff's  debt  and  costs,  which  the  court 
found  to  be  $7,460.  The  decree  provided  that 
said  sum  should  be  satisfied  out  of  the  proper- 
ty of  said  railway  company,  and  that  a  lien 
for  said  sum,  with  6  per  cent.  Interest  and 
costs,  should  Inure  to  the  benefit  of  plaintiff. 
The  court  found  against  defendant  on  the  de- 
fensive matters  set  up  In  this  answer.  The 
latter  In  due  time  filed  its  motion  for  a  new 
trial,  which  was  overruled,  and  an  appeal 
was  granted  to  the  Kansas  City  Court  of 
Appeals.  The  latter  transferred  the  case  to 
this  court  for  want  of  Jurisdiction,  and  ap- 
pellant's, motion  to  retransfer  to  the  Court 
of  Appeals  was  overruled. 

Such  other  matters,  if  any,  as  may  be  nec- 
essary, vrUl  be  considered  In  the  opinion. 

H.  C.  Clark,  of  Jefferson,  and  O.  L.  Crav- 
ens, of  Neosba,  for  appellant 
W.  J.  Orr,  of  Springfield,  for  respondent. 


RAILET,  0.  (after  stating  the  facts  as 
above).  [1]  I.  Did  S.  M.  MItcheU,  W.  T. 
Ayres  and  O.  H.  Orendorf  have  the  legal 
right  to  buy  the  property  of  the  Cassvllle  &. 
Western  BaUway  Company  at  the  foreclosure 
sale  of  June  80,  1913,  as  bondholders  and 
creditors  of  said  company,  through  C.  M. 
Bobeson  as  their  agent?  They  owned  a  ma- 
jority of  the  stock  of  said  company,  and  were 
directors  as  well  as  chief  officers  of  same, 
when  plaintiff,  Sebree,  was  appointed  receiv- 
er for  said  railway  company  mi  July  16, 
1912.  The  railway  company  was  Insolvent, 
when  plaintiff  became  receiver,  and  had  been 
In  that  condition  some  time  prior  to  his  ap- 
pointment. He  took  diarge  of  the  road  as 
receiver,  and  through  bis  manager  continued 
to  operate  the  same  at  a  loss,  until  the  prop- 
erty was  sold  to  Bobeson  as  agent  for  above 
parties.  Mitchell,  Ayres,  and  Orendorf  had 
no  further  control  over  the  road  after  Sebree 
was  appointed  receiver.  As  the  railway  com- 
pany was  hopelessly  Insolvent  and  its  prop- 
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erty  bad  been  taken  out  of  tbeir  bands  as 
stockbolders,  directors,  and  officers,  by  plain- 
tiff as  receiver  under  tbe  order  of  tbe  court, 
'  of  wbat  further  value  was  their  stock  as  an 
investment,  after  a  foreclosure  sale  of  tbe 
property  had  been  ordered?  They  did,  how- 
ever, have  an  Interest  In  the  property  as 
creditors  and  bondholders,  and  through  Ro- 
beson ns  their  agent  purchased  the  property 
solelj/  as  bondholders  and  creditors.  Their 
stock,  under  the  circumstances  aforesaid, 
was  of  no  practical  value,  did  not  enter  into 
the  purchase  price  of  the  property  at  the 
foreclosure  sale;  did  not  confer  upon  either 
of  said  parties  any  rights  or  privileges  what- 
ever in  the  defendant  company,  and  in  fact 
was  not  worth  at  the  date  of  said  sale  tbe 
paper  upon  which  the  stock  was  written  or 
printed.  Tbe  evidence,  taken  as  a  whole, 
satisfies  us  tliat  plalntlft  was  Invited  to  Join 
with  Mitchell  and  other  bondholders  In  the 
purchase  of  said  property  under  a  foreclo- 
sure sale,  and  that  be  declined  tbe  offer.  He 
makes  no  complaint  here  that  be  was  denied 
tbe  privilege  of  Joining  with  other  bondhold- 
ers and  creditors  in  the  purchase  of  same, 
nor  does  It  appear  that  he  bad  any  desire 
to  do  so.  We  are  of  the  opinion  that  the 
foregoing  inquiry  should  be  answered  in  the 
affirmative.  There  is  not  the  slightest  evi- 
dence to  the  record  before  us  of  any  collu- 
sion, or  fraud,  upon  tbe  i>art  Of  Robeson, 
Milcbeli,  Ayres,  Orendorf,  or  any  of  the 
tiondbolders  or  stockholders  in  the  railway 
company.  The  suit;  was  tionducted  openly 
and  fairly  under  tbe  foreclosure  decree  of 
the  federal  court.  The  plaintiff  was  present 
with  his  friend  Garrett  when  the  sale  was 
made,  and  It  Is  fair  to  assume  that  the  lat- 
ter bid  upon  the  property  at  the  tostnnce  of 
respondent,  who  was  then  a  creJitor,  and  In 
tbe  control  and  management  of  tbe  property, 
under  an  order  of  tbe  court,  which  appointed 
him  as  receiver.  No  one  questioned  bis  right 
as  a  creditor  to  purchase  the  property  at  tbe 
sale.  We  can  conceive  of  no  good  reason,  In 
cither  law  or  morals,  which  should  have  ex- 
cluded above  parties,  as  bondholders  and 
creditors  of  tbe  railway  company,  from  pur- 
chasing said  property  and  acquiring  at  said 
sale  the  title  thereto  free  from  prior  tacum- 
brances,  or  other  debts.  Under  tbe  law  they 
bad  tbe  same  right  as  creditors  and  bond- 
holders to  bid  as  any  independent  purchaser 
might  have  done.  Kitchen  v.  St.  L.,  K.  C.  & 
X.  Ry.  Co.,  69  Mo.  224;  Dlllinger  v.  Kelley,  84 
Mo.  loc.  clt.  564,  565;  Briant  v.  Jackson,  99 
Mo.  loc.  dt.  591,  592,  13  S.  W.  91;  Waloott 
v.  Hand,  122  Mo.  621,  27  S.  W.  331;  Thorp 
V.  MHler,  137  Mo.  loc.  clt.  239.  240,  38  S.  W. 
929 ;  Walker  v.  Mills,  210  Mo.  loc.  clt  689, 
109  S.  W.  44 ;  McQuitty  v.  Wllhite,  218  Mo. 
loc.  dt.  594,  117  S.  W.  730,  131  Am.  St.  Rep. 
561;  Jones,  Corp.  Bonds  &  Mtgs.  (3d  Ed.)  i 
655:  Lucas  v.  Frlant,  111  Mich.  426,  89  N. 
W.  735 ;  Twin-Lick  Oil  Co.  v.  Marbury,  91  U. 


8.  S87,  28  L.  Bd.  828;  Pewabic  SOntog  Co. 
▼.  Mason,  146  IT.  S.  849,  12  Sup.  Ct.  887,  S6 
L.  Bd.  732;  In  re  Burr  Mfg.  ft  Supply  Co., 
217  Fed.  loa  dt.  20,  133  C.  O.  A.  126;  Salt- 
marsh  V.  Spauldtng,  147  Mass.  224,  17  N.  E. 
316;  Buell  v.  Buckingham,  16  Iowa,  284,  85 
Am.  Dec  516;  Harts  v.  Brown,  77  HI.  226j 
3  Cook,  Corps.  (6th  Ed.)  g  886,  p.  3191;  3 
Clark  &  Mar.  Prlv.  Corps.  S  763. 

The  insolvency  of  tbe  Cassvllle  &  Western 
Railway  Company  was  not  occasioned  by  any 
wrongful  acts  of  the  above  stockholders  and 
officers.  Mitchell  was  opposed  to  putting  the 
property  Into  tbe  bands  of  a  receiver.  The 
latter  was  appointed  at  tbe  Instance  of  plain- 
HfT,  who  was  tbe  attorney  and  a  creditor  of 
said  company.  Tbe  foreclosure  sale  was  not 
procured  through  any  acts  of  Mitchell, 
Ayres,  or  Orendorf.  On  tbe  contrary,  the 
sale  was  ordered,  ijrarsuant  to  the  supple- 
mental bUl  for  foreclosure,  filed  by  tbe  trus- 
tee in  tbe  mortgage,  on  the  theory  tliat  tbe 
company  was  insolvent.  Plaintiff,  and  otber 
creditors  to  answering  said  bill,  conceded  the 
above  facts  to  be  true,  and  the  decree  of 
foredosure  was  entered  accordingly.  Mitch- 
ell, Ayres,  and  Orendorf  bad  no  duty  to  per- 
form at  the  sale.  They  had  no  control  over 
the  property  at  that  time.  They  acted  in 
good  faith,  without  any  fraud  or  collusion. 
In  buying  the  property  as  creditors  and  bond- 
holders of  said  company.  Under  tbe  forego- 
ing drcumstances,  these  gentlemen  had  the 
same  right  to  purchase  the  property  at  said 
sale  as  would  have  been  accorded  to  a  stran- 
ger. 

[2]  II.  The  United  States  District  Court 
bad  Jurisdiction  over  the  subject-matter  of 
the  foreclosure  proceedings,  and  likewise  had 
Jurisdiction  over  the  persons  of  platotlfl  and 
all  others  toterested  In  said  action.  Tbe 
plaintiff,  who  was  then  a  creditor  of  the 
company,  was  likewise  tbe  receiver  and  to 
possession  of  said  property.  He  produced 
witnesses  before  tbe  above  court  to  prove 
that  the  reasonable  value  of  said  property 
was  to  excess  of  $50,000,  while  Mitchell, 
Ayres,  and  Orendorf  offered  testimony  tend- 
ing to  show  that  said  property  was  not  rea- 
sonably worth  more  than  $25,000.  The  court, 
after  taktog  the  matter  under  advisement, 
fixed  the  minimum  price  at  which  the  prop- 
erty should  be  sold  at  $45,000.  It  was  ad- 
vertised and  offered  for  sale  by  the  commis- 
sioner with  the  upset  price  fixed  as  above, 
and  no  one  bid  on  tbe  pr<^>erty,  although 
platotiff,  Robeson,  and  others  were  present. 
Tbe  commissioner  reported  the  above  facts 
to  tbe  court,  the  latter  modified  the  decree  by 
flxtog  tbe  minimum  price  at  which  the  prop- 
erty should  be  sold  at  $30,000,  and  tbe  com- 
missioner was  directed  to  readvertise  and 
sell  the  property  as  todicated  to  the  previous 
order,  subject  to  above  upset  price. 

It  became  necessary  for  the  federal  court 
to  ascertain  and  determtoe  tbe  reasonable 
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value  ot  said  property  In  makiog  Its  order 
for  aalew  It  fiMoially  determined  upon  full 
Inqolry  that  |30,000  was  the  reasonable 
Talae  of  same,  and  authorized  the  comrols- 
sloner  to  sell  it,  at  that  price,  If  no  higher 
bid  conld  be  obtained.  No  effort  was  made 
by  plaintiff,  or  any  one  else,  to  have  the 
ooart  increase  the  upset  price  in  excess  of 
$30,000.  The  property  had  be&a  offered  for 
sale  by  the  comxnisaiMier,  with  the  minimum 
price  at  which  It  should  be  sold  fixed  at  $46,- 
000,  without  bidders.  With  full  knowledge 
of  all  the  f&cts,  the  court  confirmed  the  sale 
to  Robeson  as  aforesaid,  without  objection 
npon  the  part  of  any  one.  The  action  of  the 
federal  court  in  fixing  $30,000  as  a  reoson- 
able  value  of  the  property,  and  its  eonfirma- 
tUm  of  the  sale  to  Robeson,  as  agent  for  the 
majority  bondholders,  at  $31,050  cannot  be 
called  ia  question  In  this  collateral  proceed- 
ing. Fitzgerald  v.  De  Soto  Special  Road  Dis- 
trict, 195  S.  W.  loc.  clt  696,  697;  Summers 
et  al.  V.  Cordell  et  al.,  187  S.  W.  5;  State  ex 
rel.  V.  Evans,  240  Mo.  121, 146  S.  W.  48;  State 
ex  rel.  t.  Cass  County  Court,  137  Mo.  App. 
loc.  dt  708,  119  S.  W.  1010;  State  v.  Ed- 
wards, 192  Mo.  App.  loc  Git  416,  182  S.  W. 
816;  Pewablc  Mining  Co.  t.  Mason,  146  U. 
S.  340,  12  Sup.  Ct  887,  36  L.  Ed.  732;  In  re 
Burr  Mfg.  &  Supply  Co.,  217  Fed.  16,  19,  133 
C.  C.  A.  126 ;  Morrison  t.  Bumette,  154  Fed. 
617,  8S  0.  C.  A.  391. 

In  the  Morrison-Btimette  Case,  supra, 
Judge  Sanborn,  at  page  624  of  154  Fed.,  at 
page  398  of  83  C.  C.  A.,  states  the  law  appli- 
cable to  above  facts  with  great  force  and 
clearness  as  follows : 

"Bat  there  is  a  marked  and  radical  distinction 
between  the  situations,  tlie  rights  of  the  par- 
ties, and  the  established  practice  before  and 
after  the  confirmation  of  the  sale.  The  pur- 
chaser bids  with  full  notice  that  the  sale  to  him 
is  sabject  to  confirmation  by  the  court,  and  that 
there  is  a  power  granted  and  a  duty  imposed 
upon  the  judicial  tribunal  when  it  conies  to  de- 
cide whether  or  not  the  sale  shall  be  confirmed 
to  80  exercise  its  jndicial  power  as  to  secure 
for  the  owners  of  the  property  the  largest  prac- 
tical returns.  He  is  aware  that  his  rights  as 
a  purchaser  are  subject  to  the  rational  exercise 
of  this  discretion.  But  after  the  sale  is  con- 
firmed that  discretion  has  been  exercised.  The 
power  to  sell  and  the  power  to  determine  the 
price  at  which  the  sale  shall  be  made  has  been 
exhausted.  From  thenceforth  the  court  and  the 
sncccssful  bidder  occupy  the  relation  of  vendor 
and  purchaser  in  an  executed  sale,  and  nothing 
is  sufficient  to  avoid  it  which  would  not  set 
aside  a  sale  of  like  character  between  private 
parties.  Hence  the  rule  is  settled,  and  it  seems 
to  be  universally  approved,  that  after  confirma- 
tion ot  a  judicial  sale  neither  inadequacy  of 
price,  nor  offers  of  better  prices,  nor  auytjiing 
but  fraud,  accident,  mistake,  or  some  other  cause 
for  which  equity  would  avoid  a  like  sale  be- 
tween private  parties'  will  warrant  a  court  in 
avoiding  the  confirmation  of  the  sale  or  in  open- 
iag  Am  latter  and  receiving  subeequott  bids." 


After  citing  an  array  of  autliorities  in  sup- 
port of  his  announcement  of  the  law  (at  page 
625  of  154  Fed.,  at  page  399  of  83  C.  0.  A.), 
he  continues  as  follows: 

"This  rule  is  so  firmly  established  that  it  is 
no  longer  debatable,  and  the  cogent  and  all- 
sufficient  reason  for  it  is  that  judicial  sales 
would  become  farces,  and  rational  men  would 
shun  them  and  refuse  to  bid,  if  after  the  con- 
firmation unsuccessful  bidders  or  dissatisfied  lit- 
igants could  avoid  them  and  secure  new  sales 
by  offers  of  higher  prices,  when  they  thought 
the  purchase  a  fortunate  one,  and  thus  secure 
the  profits  in  that  event,  and  leave  the  buyer  to 
suffer  the  losses  if  the  property  depreciated  in 
value  or  the  purchaser  was  unwise." 

In  re  Burr  Mfg.  ft  Supply  Co.,  217  Fed. 
loc.  clt  21,  133  C.  C.  A.  131,  Judge  Rogers, 
in  considering  this  question  said: 

"After  a  gale  has  been  confirmed,  the  court 
and  the  successful  bidder  are  regarded  as  oc- 
cupying the  relation  of  vendor  and  purchaser 
in  an  executed  sale,  and  nothing  is  sufficient  to 
avoid  it  which  would  not  set  aside  a  sale  of 
like  character  between  private  parties." 

In  Fitzgerald  v.  De  Soto  Special  Road  Dis- 
trict, 195  S.  W.  loc.  dt  697,  our  court  in  banc 
said: 

"Where  the  court  had  jurisdiction  over  the 
subject-matter  and  person  of  plaintiff,  as  in 
this  case,  and  where  the  record  affirmatively 
recites  the  facts  necessary  to  confer  jurisdic- 
tion, the  judgment  of  said  court,  in  respect  to 
such  matter,  is  not  only  conclusive  in  a  col- 
lateral proceeding  like  this,  but  would  be  equally 
so  in  a  direct  proceeding  in  equity  to  set  aside 
the  judgment,  unless  it  appears  that  fraud  was 
practiced  in  the  very  act  ot  obtaining  the  judg- 
ment." 

Many  authorities  are  cited  In  support  of 
above  prlndple. 

There  Is  nothing  In  the  evidence  to  indi- 
cate that  Mitchell,  Ayres,  or  Orendorf  were 
guUty  of  any  wrongful  acts  in  dealing  with 
said  property  or  in  purchasing  the  same 
through  their  agent  at  the  sale.  As  hereto- 
fore suggested,  their  stock  was  then,  for  all 
practical  purposes,  valueless ;  they  were  only 
officers  in  name,  without  any  legal  right  to 
manage  and  control  the  property.  TSie  fed- 
eral court  having  confirmed  the  sale  to 
Mitchell,  Ayres,  and  Orendorf  without  objec- 
tion from  plaintiff  or  any  one  else,  we  are  of 
the  opinion  that  respondent  in  this  action  is 
concluded  by  the  order  of  the  court  in  the 
foreclosure  decree  in  fixing  ?30,000  as  a  rea- 
sonable price  for  which  said  property  might 
be  sold,  in  tbo  absence  of  a  better  bid.  This 
is  true,  regardless  of  the  estimated  value 
placed  upon  the  property  after  it  was  pur- 
chn.sed  by  the  defendant  company. 

[3]  III.  Plaintiff  was  present  at  the  sale, 
made  no  objection  thereto  at  the  time,  saw 
the  report  of  the  commissioner,  stating  that 
it  had  been  sold  for  $31,050  to  Robeson,  and 
must  have  known  that  the  order  of  the  court 
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conflrmlng  said  sale  recited  tbat  O.  M.  Bobe- 
Bon,  representing  the  majority  of  the  Bond- 
hoidera,  had  purchased  the  property  for 
above  amount,  and  likewise  recited  that  he 
kad  paid  therefor  $14,500  in  cash,  and  $S1,- 
000  in  amount  of  the  bonds  of  said  company, 
etc.  l?he  $81,000  in  amount  of  bonds  is  set 
out  In  the  commissioner's  report  of  sale,  and 
the  bonds  are  described  therein.  Plaintiff 
testified  that  he  Imew  who  the  landholders 
were. 

In  other  words,  plaintiff  was  present  when 
his  friend  Garrett  was  bidding  on  the  prop- 
erty, made  no  protest  against  the  sale,  filed 
no  exceptions  to  the  report  of  the  commis- 
sioner, interposed  no  objections  to>  the  con- 
firmation of  said  report,  received  his  distrib- 
utive sliare  of  said  $31,050,  retained  the 
same  to  date  of  trial,  and,  so  far  as  we  are 
advised,  has  never  offered  to  return  it.  He 
made  no  effort  to  prevent  the  property  from 
passing  into  the  bands  of  defendant.  He 
waited  until  July  16, 1914,  to  bring  this  suit, 
although  the  sale  had  taken  place  on  June 
30,  1913. 

With  the  foregoing  facts  confronting  him, 
in  this  collateral  proceeding,  we  are  of  the 
opinion  that  plaintiff,  both  by  his  acquies- 
cence and  the  doctrine  of  equitable  estoppel, 
is  not  entitled  to  maintain  this  action.  State 
ex  rel.  v.  Cltlzrais'  State  Bank,  274  Mo.  60, 
202  S.  W.  loc.  clt.  386,  387,  and  cases  dted; 
State  Y.  EUlsoD,  191  S.  W.  loc.  clt.  61,  52; 
Lyon  V.  City  of  St  Louis,  178  S.  W.  loc.  dt. 
97,  98,  and  cases  dted;  St.  Josejph  v.  Rail- 
road Co.,  268  Mo.  loc.  dt.  65,  66,  186  S.  W. 
1080;  Town  of  Montevallo  v.  School  Dis- 
trict, 268  Mo.  217,  186  S.  W.  1078;  Troll 
V.  St.  Louis,  257  Mo.  loc.  dt.  659,  168  S.  W. 
167;  Railroad  v.  Second  St.  Imp.  Co.,  2.56 
Mo.  386,  166  S.  W.  296 ;  Hector  v.  Mann,  225 
Mo.  228,  124  S.  W.  1109;  Proctor  v.  Nnnce, 
220  Mo.  loc.  dt.  116,  119  S.  W.  409,  132  Am. 
St.  Rep.  555;  Railroad  v.  Bridge  Co.,  215 
Mo.  loc.  clt  296  and  following,  114  S.  W. 
1084 ;  Austin  v.  Loring,  63  Mo.  19 ;  Hereford 
T.  Bank,  53  Mo.  330 ;  Dutcher  v.  Hill,  29  Mo. 
loc.  dt.  274,  77  Am.  Dec.  572. 

Numerous  questions  are  discussed  In  ap- 
pellant's brief;  but,  in  view  of  respondent's 
frank  statement  of  his  contention,  we  are 
relieved  from  considering  many  of  the  points 
argued.  Respondent  in  his  brief,  at  pages 
43,  44,  says: 

"Much  is  said  in  learned  counsel's  voluminous 
brief  about  this  being  an  attack  on  the  decree 
and  sale  had  in  the  federal  court.  Nothing  could 
be  farther  from  tbe  true  situation.  This  pro- 
ceeding does  not  directly  nor  indirectly  attack 
the  proceedings  in  that  court.  It  is  not  claimed 
or  intimated  in  the  pleadings  here  on  the  part 
of  the  plaintiff  that  the  decree  rendered  by  the 
federal  court,  foreclosing  the  mortgage  under 
which  the  sale  waa  had,  was  void,  or  even  void- 
able here  or  elsewhere.  We  state  here  and  now 
that  this  decree  is  valid  and  binding  upon  every 
one,  whether  parties  to  that  suit  or  not,  because 


it  was  a  foreclosure  of  a  Tslld  mortgage  by  a 
court  having  jurisdiction  in  that  behalf. 

"The  world  had  the  right  to  bid  at  the  sale 
under  that  decree  of  foreclosure,  including 
Mitchell,  Ayres,  and  Orendorf,  who  did  in  truth 
and  in  JEact  buy  this  property.  Tbe  sale  was 
valid,  but,  being  the  property  of  the  old  com- 
pany before  the  sale,  and  being  purchased  by 
the  men  who  composed  that  company  and  now 
held  by  them  under  a  new  name,  remains  subject 
to  the  details  of  the  <dd  company." 

Respondait  in  his  brief  has  dted  and  qaot> 
ed  from  a  number  of  cases  in  support  of  hia 
contention,  but  mainly  relies  on  Northern 
Pacific  Railway  Co.  v.  Boyd,  228  U.  8.  482, 
33  Sup.  Ct.  564,  67  !•.  Ed.  931,  LooisviUe 
Trust  Co.  v.  Louisville  Ry.  Co.,  174  U.  8. 
674, 19  Sup.  Ct.  827,  43  L.  Ed.  1130,  and  Rail- 
road Co.  V.  Howard,  7  WaU.  392,  10  L.  Ed. 
117.  A  large  portion  of  liis  brief  is  made 
up  from  elaborate  quotations  taken  from  the 
Boyd  Case,  supra,  and  it  is  evidently  con- 
sidered as  the  leading  authority  ui>on  which 
he  relies. 

At  the  outset.  It  may  be  well  to  observe 
that  four  of  the  Justices  of  the  United  States 
Supreme  Court,  in  the  Boyd  Case,  dissented 
from  the  majority  opinion  of  Mr.  justice  La- 
mar, and  expressed  their  views  of  the  case 
in  a  dissenting  opinion  by  Mr.  Justice  Lur- 
ton.  The  facts  are  extremely  complicated, 
run  through  a  long  period  of  time,  cover 
different  phases  of  litigation,  and  deal  with 
many  questions  wliicb  are  not  pertinent  to 
tbe  Issues  before  us.  Suit  was  brought  by 
Boyd  In  tbe  state  court  of  Washington 
against  the  Cceur  D'Alene  Railway  &  Navi- 
gation Company,  a  Montana  corporation,  au- 
thorized to  do  business  in  Idaho,  hereafter 
referred  to  as  the  Navigation  Company ;  the 
Northern  Pacific  Railroad  Company  created 
by  act  of  Congress,  designated  In  the  litiga- 
tion as  Railroad  Company,  and  the  Northern 
Pacific  Bailway  Company,  a  Wisconsin  cor- 
poration ([C.  C]  170  Fed.  781),  referred  to 
as  Railway  Company.  The  case  was  trans- 
ferred to  the  federal  Circuit  Court,  and  tried 
before  Judge  Whltson,  who  rendered  a  de- 
cree in  favor  of  Boyd  (170  Fed.  779).  The 
case  was  appealed  to  the  federal  Court  of 
Appeals,  where  the  Judgment  of  the  Circuit 
Court  was  affirmed  (177  Fed.  804,  101  C.  C. 
A.  18).  As  laches  in  suing  was  charged 
against  Boyd,  large  portions  of  the  opinions 
in  above  rei>orts,  as  well  as  the  opinion  la 
228  U.  S.  supra,  were  taken  up  in  refuting 
this  charge,  and  showing  that  Boyd  was 
guilty  of  no  negligence  in  this  respect  It 
appears  from  the  opinion  of  Mr.  Justice  I^- 
mar  (228  U.  S.  498,  33  Sup.  Ct  564,  57  L.  Ed. 
931)  that  Boyd's  Judgment  against  the  Nav- 
igation Company  was  rendered  in  1S90,  la 
an  action  begun  in  1887,  in  a  court  of  the 
territory  of  Idaho ;  that  after  be  had  estab- 
lished his  title  to  the  judgment  and  revived 
it  in  1906  for  $71,278,  there  was  nothing  on 
whldt  an  execution  could  be  levied,  l>ecaaae. 
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In  the  meantime^  all  of  the  property  of  the 
Navlgatioa  Company  bad  been  sold  under 
tbrecloBnr&  He  thereupon  brought  this  suit, 
daimlng  that  the  Railroad  Company  was  lia- 
ble In  eqnlty  as  for  a  diversion  of  $465,000 
of  bonds,  belonging  to  the  Navigation  Com- 
pany, but  used  by  the  Kailroad  Company  in 
payment  of  5,100  shares  of  stock  bought  from 
Corbln  In  1888,  a  majority  of  which  stock 
was  owned  by  Corbln,  the  president  of  said 
Navigation  Company.  On  August  1,  1888, 
Corbln,  in  his  individual  capacity,  entered  In- 
to a  written  contract  with  the  Railroad  Com- 
pany, in  which  he  undertook  to  have  the 
Navigation  Company  issue  $825,000  of  bonds. 
$360,000  of  which  were  to  be  retained  to  re- 
tire those  then  outstanding.  He  also  agreed 
to  cause  the  Navigation  Company  to  lease  Its 
property  for  999  years  to  the  Railroad  Com- 
iwny,  which,  in  turn,  was  to  guarantee  the 
payment  of  the  principal  and  Interest  of  the 
bonds.  The  contract  further  recited  that,  in 
consideration  of  the  execution  of  the  lease 
and  guaranty,  Corbln  would  transfer  to  the 
Northern  Padflc  (Railroad  Company)  5,100 
fully  paid  and  nonassessable  shares  of  the 
capital  stock  of  the  Navigation  Company. 
The  agreement  was  promptly  carried  into 
efTect  228  U.  S.  499,  33  Sup.  Ct.  654,  67  L. 
Ed.  931.  A  resolution  was  passed  by  the  di- 
rectors of  the  Navigation  Company,  author- 
izing the  issue  of  $825,000  of  bonds  for  prop- 
erly constructing,  completing,  and  equipping 
the  road.  The  999-year  lease  was  made,  and 
Corbln  transferred  his  stock.  Shortly  after- 
wards, the  Trust  Company,  named  in  the 
mortgage.  Issued  to  Corbln,  president,  or  or- 
der, $465,000  of  the  new  bonds.  They  were 
not  used  for  completing  or  equipping  the 
road,  paying  the  debts,  or  other  corporate 
purposes,  and  although  the  Railroad  Compa- 
ny was  then  the  holder  of  a  majority  of  the 
stock,  in  charge  of  the  business  and  litiga- 
tion of  the  Navigation  Company,  no  steps 
were  taken  to  trace  or  recover  them.  On  De- 
conber  17,  1889,  the  Railroad  Company 
bought  from  Corbln  4,400  shares  of  the  Nav- 
igation Company's  stock,  and  on  December 
24,  1889,  bought  500  shares  from  Charles  H. 
Head  Sc  Co.,  whereby  it  became  the  stock- 
holder of  said  Navigation  Company.  (C. 
C.)  170  Fed.  786.  The  District  Court,  the 
Court  of  Appeals,  and  the  Supreme  Court 
(228  U.  S.  500,  33  Sup.  C5t.  564,  57  U  Ed.  931), 
all  find  that  the  Railroad  Company  combined 
with  Corbln  in  diverting  $465,000  of  the  as- 
sets of  the  Navigation  Company,  and  thereby 
made  itself  liable  for  the  payment  of  same 
to  the  Navigation  Company,  and  remained 
ao  liable  until  the  funds  were  restored  to  the 
true  owner  (228  U.  S.  500,  33  Sup.  Ct.  564, 
57  L.  Ed.  931).  Mr.  Justice  Lamar,  in  228 
U.  S.  at  page  501,  33  Sup.  Ct  at  page  559 
(57  L.  Ed.  931)  said: 

"Although  this  diversion  of  $465,000  of  bonds 
in  1888  made  the  Northern  Pacific  liable,  in 
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equity,  for  the  payment  of  Boyd's  judgment  for 
$71,278,  recovered  in  1896  and  revived  in  1906, 
yet  his  right  was  apparently  not  enforceable, 
because  in  1896  all  of  the  property  of  the  North- 
em  Pacific  Railroad  "had  been  sold  under  fore- 
closure to  the  newly  created  Northern  Pacific 
Railway  Company.  He  thereupon  brought  this 
suit  against  the  mortgagor  and  purchaser,  seek- 
ing to  subject  the  property  bought  to  the  pay- 
ment of  this  liability.  He  claimed  that  the  fore- 
closure sale  was  void  because  made  in  pursu- 
ance of  an  illegal  plan  of  reorganization,  be- 
tween bondholders  and  ttocWioliert  of  the  rail- 
road, in  which,  though  no  provision  was  made 
for  the  payment  of  unsecured  creditors,  the 
ttoekhol^i  retained  their  intereat  by  receiving 
on  equal  number  of  »hare»  «n  the  nsio  raUvoau." 
(Italics  ours.) 

This  la  one  of  the  strong  distinguishing 
featu];e8  between  the  Boyd  Case  and  the  one 
at  bar.  Here  Mitchell,  Ay  res,.  Orendorf, 
made  no  use  of  their  stock  in  the  purchase 
of  the  Casaville  &,  Western  Railway  Compa- 
ny, nor  in  the  reorganization  plan  adopted 
by  them.  They  were  to  receive  no  stock  In 
the  defendant  company  In  exchange  for  their 
stock  in  the  old  company.  On  the  contrary, 
their  stock  was  treated  as  worthless.  Then 
paid  the  full  purciMse  price  of  fSl,050  for  the 
property,  and  the  sale  to  them  was  confirm- 
ed, toithout  ol>j'ection  from  the  plaintiff. 

In  the  Boyd  Case,  the  parties  in  interest, 
composed  of  stockholders,  bondholders,  etc., 
of  the  Northern  Pacific  Railroad  Company, 
and  others,  formed  what  they  denominated 
"the  plan  for  independent  reorganization  of 
the  property."  (C.  C.)  170  Fed.  789.  Upon 
the  completion  of  the  reorganization,  the 
managers  in  behalf  of  the  syndicate  were  to 
deliver  to  each  depositor  of  one  share  ($100) 
of  preferred  stock  of  the  old  company,  $60 
in  new  preferred  stook  trust  certificate,  and 
$50  in  new  common  stock  trust  certificates 
In  consideration  of  the  payment  of  $10  per 
sliare,  and  to  deUver  to  each  depositor  of 
$100  of  old  common  stock  one  share  of  like 
par  value  of  neto  common  stock  trust  cer- 
tificates tn  consideration  of  the  payment  of 
15  per  share.  (C.  C.)  170  Fed.  789.  Judge 
Whltson,  in'  170  Fed.  802,  points  out  very 
clearly  the  difference  between  the  Boyd  Case 
and  the  one  before  us  as  follows: 

"It  is  not  denied  that  if  the  mortgage  liens 
had  been  foreclosed  by  an  adversary  proceed- 
ing in  the  umial  way  for  the  enforcement  of 
such  demands,  and  the  property  had  been  bid- 
den In  by  the  holders  thereof  and  without  con- 
nivance or  collusion  with  stockholders,  com- 
plainant would  have  no  standing." 

[4]  In  the  reorganization  agreement  under 
which  the  Northern  Pacific  Railway  Compa- 
ny acquired  the  property  of  the  Northern  Pa- 
cific Railroad  Company,  it  contained  the  re- 
cital that  the  property  to  be  purchased  was 
agreed  to  be  "of  the  full  value  of  $345,000,' 
000,  payable  in  fully  paid  nonassessable  stock 
and  the  prior  Uen  and  general  lien  bonds  to 
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be  executed  and  delivered  as  hereinafter  pro- 
vided." 228  U.  S.  507,  508,  33  Sup.  Ot  561, 
57  L.  Ed.  931.  Mr.  Justice  Lamar,  at  page 
608  of  228  U.  S.,  at  page  561  of  33  Sup.  Ct 
(57  L.  Bd.  931),  says: 

"If  the  value  of  the  road  Justified  the  issu- 
ance of  stock  «n  exc^utnfe  for  old  tharet,  the 
creditors  were  entitled  to  the  benefit  of  that  vUl- 
lie,  whether  it  was  present  or  prospective,  for 
dividends  or  only  for  purposes  of  controL  In 
either  event  it  was  a  right  of  property  out  of 
which  the  creditors  were  entitled  to  be  paid 
before  the  »toe1chol4er$  could  retain  it  for  any 
purpose  whatever." 

In  contemplation  ot  law,  ths  tharet  of 
stock,  in  a  corporation,  represent  the  prop- 
erty thereof.  It  therefore  appearing  that 
part  of  the  stock  of  the  old  company  was  put 
In  as  a  part  of  the  reorganization  considera- 
tion, it  was  equivalent  to  the  transfer  to  the 
new  corporation  of  a  part  of  the  tangible 
property  of  the  old  corporation  which  cred- 
itors were  entitled  to  have  applied  to  the 
payment  of  their  debts.  Without  pursuing 
this  branch  of  the  Inquiry  further,  we  find 
nothing  wi'ong  with  the  plan  of  reorganiza- 
tion in  the  case  before  us,  nor  does  it  ap- 
pear that  any  of  the  stoclc  In  the  Cassvllle 
&  Western  Hallway  Company  was  exchanged 
for  stock  or  an  Interest  in  the  defendant  com- 
pany. On  the  contrary,  the  stock  of  the 
old  company  was  valueless,  and  was  not  con- 
sidered in  the  purchase  of  the  property,  or  In 
the  plan  for  reorganization. 

(2)  The  case  at  bar  is  clearly  distinguish- 
ed from  the  Boyd  Case  for  another  reason. 
The  defendants  in  the  above  case  pleaded 
that  Boyd  was  concluded  by  the  suit  which 
Patton  had  brought  to  set  aside  the  fore- 
closure sale,  as  a  creditor,  In  which  he  was 
raising  the  same  question  contended  for  by 
Boyd,  and  that  as  Patton  was  defeated  and 
took  no  appeal,  it  was  conclusive  as  to  Boyd 
and  other  creditors.  The  majprlty  opinion  of 
the  United  States  Supreme  Court  in  the  Boyd 
Case,  at  pages  505,  506,  of  228  U.  S.,  at  page's 
560,  561,  of  33  Sup.  Ct.,  57  L.  Ed.  931,  said: 

"But,  inasmuch  as  Boyd  was  not  a  party  to 
the  record,  that  decree  was  not  binding  upon 
him  as  res  adjndicata,  and  the  opinion,  not 
being  controlling  authority,  cannot  be  followed, 
in  view  of  the  principles  declared  in  Chicago, 
B.  I.  &  P.  B.  R.  V.  Howard,  7  Wall.  392  [19 
It.  Ed.  117] ;   Iiouisville  Trust  Co.  v.  Louisville 


R.  R.,  174  n.  S.  874  [19  Sup.  Ct  827,  48 
Lb  Ed.  1130].  In  saying  that  there  was  noth- 
ing for  nnsecored  creditors,  the  argument  as- 
sumes the  very  fact  which  the  law  contemplated 
was  to  be  tested  by  adversary  proceeding  in 
which  it  would  have  been  to  the  interest  of  the 
stockholders  to  interpose  every  valid  defense. 
If  after  a  trial  a  sale  was  ordered,  they  were 
still  interested  in  making  the  property  bring 
its  value,  so  as  to  leave  a  surplus  for  themselves 
as  ultimate  owners.  Ev«n  after  sale  they  could 
have  opposed  its  confirmation  if  the  bids  had 
been  chilled,  or  other  reason  existed -to  prevent 
its  approvaL  In  the  present  case  all  these  tests 
and  safeguards  were  withdrawn." 

It  Is  evident  from  what  la  said  in  the 
above  opinion  that  If  Boyd,  like  the  plaintiff 
here,  had  been  a  party  to  the  foreclosure  pro- 
ceedings, had  been  present  at  the  sale,  had 
been  instrumental  in  bringing  it  about,  made 
no  objection  thereto,  filed  no  exceptions  to 
the  reiwrt  of  the  commissioner,  interposed 
no  objection  to  the  confirmation  of  the  safe, 
accepted  his  distributive  share  of  the  pro- 
ceeds thereof,  and  made  no  objection  to  the 
order  of  the  court  transferring  the  property 
of  the  old  company  to  the  new,  the  decree 
would  not,  in  our  opinion,  have  gone  in  his 
favor. 

V.  We  have  read  and  fully  considered  re- 
spondent's brief,  as  well  as  all  the  authori- 
ties dted  therein.  We  have  also  read  with 
ioterest  the  bri^  of  appellant,  and  have  ex- 
amined many  of  the  authorities  cited  there- 
in. It  would  serve  no  good  purpose  to  pro- 
long this  discussion.  We  have  not  been  able 
to  find  any  well-considered  case  which  would 
warrant  a  recovery  upon  the  part  of  plain- 
tiff under  such  facts  as  are  discussed  in  the 
record  before  us.  We  are  of  the  opinion  that 
the  trial  court  should  have  found  the  issues 
in  favor  of  appellant.  We  accordingly  re- 
verse and  remand  the  cause,  with  directions 
to  the  lower  court  to  dismiss  plaintiff's  bill 
and  enter  a  Judgment  in  favor  of  defendant. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  divisional 
opinion  is  adopted  by  the  court  in  banc. 

WALKER,  FARIS,  WILLIAMS,  and 
GRAVES,  JJ.,  concur. 

BOND,  a  J.,  and  BLAIR,  3.,  not  sitting. 

WOODSON,  J.,  absent. 
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LANCASTER  et  al  ▼.  SOHRBINEB. 
(No.  2440.) 

(Springfield  Court  of  Appeala.    MiaaourL    May 
9,  1919.) 

1.  Gabszbbs  $s»26— Raxes— Intesstats  Cou- 

KERCE. 

Where  a  ahipper  delivered  an  interstate 
shipment  of  goods  to  a  carrier  and  directed  it 
to  be  sent  over  a  route  having  an  established 
through  charge,  the  initial  carrier  was  charged 
with  the  duty  to  make  necessary  notations  on 
the  waybill,  and  the  ahipper  bad  the  right  to 
assume  compliance  with  that  duty,  and  he  waa 
not  responsible  for  any  misrouting. 

2.  Cabbiers    4=926  —  Action    to    Recovkb 
Charges— PBBBtJMPTiONS. 

In  an  action  by  a  carrier  to  recover  charges, 
where  neither  the  bill  of  lading  nor  the  waybill 
iaraed  by  the  initial  carrier  was  introduced  in 
evidence,  It  most  be  presumed  that  they  desig- 
nated the  routing  of  the  shipment  as  stated  in  a 
receipt  issued  by  such  carrier  to  the  shipper, 
especially  in  view  of  Interstate  Commerce  Act, 
{  20  (U.  S.  Oomp.  St.  §1  8604a,  8604aa),  pro- 
viding a  penalty  for  issuing  a  false  bill  of  lad- 
ing. 

8.'  Carbiebs  4=326  —  Cornbotino  Carbiebb — 
MisRotnTNO — Innooeht  Parties. 
A  connecting  carrier  receiving  a  shipment 
of  goods  which  was  not  routed  over  its  line  will 
be  charged  with  knowledge  that  it  was  aiding  in 
miarouting  the  shipment,  where  the  bill  of  lad- 
ing and  waybill  designated  the  proper  route. 

4.  Cabbiebb  4s>26  —  Established  Rates  — 
contbacts. 

An  interstate  carrier  cannot,  by  contract 
or  otherwise,  by  estoppel  or  waiver,  directly  or 
indirectly,  increase  or  decrease  the  duly  estab- 
lished freight  rates,  and  the  ahipper  must  make 
good  any  deficiency  not  collected,  regardless  of 
the  cause,  freight  rates  established  by  the  ap- 
proval of  the  Interstate  Commerce  Commission 
dominatiog  every  shipment  and  contract,  and 
this  role  applies  to  a  through  rate  made  up  of 
the  sum  of  local  rates  of  connecting  carriers. 

5.  Cabbiers  4=926  — Rates  —  Selection  of 
Route. 

Where  a  ahipper  delivers  goods  to  a  carrier, 
he  ia  entitled  to  have  the  goods  sent  over  the 
cheapest  route,  and  that  without  even  making  a 
selection. 

6.  Cabbibbs  4=326— Mibboutino — Establish- 
ed Thbouoh  Rates. 

In  case  an  interstate  shipment  of  freight  is 
misrouted  so  that  the  ahipper  or  consignee  ia 
compelled  to  pay  a  larger  amount  of  freight 
charges  than  the  established  through  rate,  the 
carrier  or  carriers,  whether  initial  or  connect- 
ing, which  are  guilty  of  the  misrouting  must 
stand  the  loss,  and  cannot  collect  the  excess 
charges  caused  by  the  misrouting,  and,  if  paid 
by  the  shipper  or  consignee,  must  refund  the 
overcharge,  especially  in  view  of  Interstate 
Commerce  Rule  214,  $  (d),  relating  to  misrouting 
shipments. 
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7.  Cabbixbs  4s>26— TiiABCT.rrr  or  OAUSxar- 

EtELATIDN  OF  CoNNECTINO   GABBIXBS. 

Where  shipper  ascertained  through  rate  and 
designated  the  proper  route  and  paid  the  correct 
amount  of  charges  for  the  through  shipment, 
the  initial  carrier  was  responsible  for  the 
through  shipment,  though  part  of  the  route  was 
over  a  connecting  carrier,  the  connecting  car- 
rier becoming  in  a  meastire  at  least  the  agent 
of  the  initial  carrier  to  complete  the  shipment, 
and  there  was  such  contractual  relation  between 
the  two  carriers  that  the  connecting  carrier 
could  hold  the  initial  carrier  for  its  lawful  share 
of  frdj^t  charges.  i 

8.  Cabriers  <S=326  —  Interstate  Carriers— 
I^EiGHT  Charges— Actions. 

The  spirit  of  the  Intprstate  Commerce  Act 
with  the  Carmack  Amendment  (U.  B.  Comp.  St. 
Si  8604a,  8604aa)  is  to  treat  connecting  lines 
of  transportation  as  one 'line  so  far  as  the 
shipper  is  concerned,  and  to  compel  the  differ- 
ent companies  forming  a  through  route  to  deal 
as  a  unit  with  the  shipper,  and  to  then  adjust 
all  differences  as  to  individual  liability  among 
themselves,  and  thus,  where  a  shipment  was 
misrouted  and  the  proper  charges  were  paid  to 
the  terminal  carrier,  such  terminal  carrier 
should  not  be  allowed  to  sue  the  shipper  for  the 
local  established  charges  over  the  actual  route 
of  the  shipment,  bnt  shonld  l>e  required  to  settle 
the  matter  with  the  other  carriers,  because  to 
collect  the  money  from  the  shipper  would  be  to 
collect  money  for  the  benefit  of  an  offending 
carrier,  money  which  must  again  be  returned 
to  the  shipper  by  the  offending  carrier. 

Appeal  from  (Circuit  Court,  Barton  <3oiin- 
ty;  B.  G.  Thunnan,  Judge. 

Suit  by  J.  L.  Lancaster  and  Pearl  Wight, 
receivers  of  the  Texas  &  Pacific  Railway 
Company,  against  George  W.  Schreiuer. 
Judgroent  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed.  '    , 

Edwin  L.  Moore,  of  Iismar,  for  appellants. 
H.  W.  Timmonds,  of  Lamar,  for  respondent. 

ST0RGIS.  P.  J.  This  is  a  suit  to  recover 
from  tlie  shipper  an  alleged  balance  due  for 
freight  charges  on  a  shipment  of  hay  from 
Golden  City,  Mo.,  to  New  Orleans,  La.  The 
trial  court  denied  plalntiers  right  to  recover, 
and  it  appeals. 

The  facts  are  not  disputed.  The  defendant 
delivered  to  the  St.  Louis  &  San  Francisco 
Railroad,  hereafter  called  the  Frisco,  at 
Golden  City,  Mo.,  two  carloads  of  hay  for 
shipment  to  I^onhardt  Company,  consignee, 
at  New  Orleans.  The  defendant  shipper 
made  Inquiry  of  the  station  agent  at  Golden 
City,  and  aacertafiied  that  there  was  In  force 
a  through  tariff  rate,  duly  approved  by  the 
Interstate  Commerce  Commission,  of  31  cents 
per  hundred  pounds  from  Golden  City  to  New 
Orleans.  This  through  route  was  via  Frisco 
Rallioad  to  Wister,  Okl.,  thence  via  Chica- 
go, Rock  Island  &  Pacific  Railway,  hereafter 
called  the  Rock  Island,  to  Alexandria,  thence 
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via  Louisiana  Railroad  &  Navigation  Com- 
pany, hereafter  called  the  U  R.  &  N.  Co. 
to  New  Orleans.  The  defendant  designated 
this  route  of  shipment,  and  received  from  the 
initial  carrier,  the  Frisco  Railroad,  a  receipt 
showing  the  goods  to  be  shipped,  consigned  to 
Leonhardt  Company,  "destination,  New  Or- 
leans, Route  It.  R.  &  N.  at  Shreveport,  ship- 
per's routing."  Instead  of  shipping  the  hay 
over  the  route  so  designated  the  shipment 
was  made  by  the  Frisco  Railroad  to  Memphis, 
Tenn.,  thence  via  the  Rock  Island  Railroad 
to  Alexandria,  La.;  and  thence  via  the  Texas 
&  Pacific  Railroad,  plaintiff  here,  to  New  Or- 
leans. The  plaintiff  railroad  as  terminal 
carrier  delivered  the  hay  to  the  consignee  at 
New  Orleans,  and  collected  the  amount  of  the 
approved  through  tariff  rate  of  31  cents  per 
hundred,  amounting  to  $157.14.  More  than 
a  year  thereafter  the  plaintiff  brought  this 
suit,  alleging  that  the  freight  charges  due 
on  this  hay  "as  shown  by  the  authorized  taiv 
iffs  then  in  effect  and  on  file  with  the  Inter- 
state Commerce  Commission  amounted  to 
$288.93,  which  defendant  promised  and 
agreed  to  pay;  that  defendant  has  paid  the 
sum  of  $157.14,  leaving  a  balance  due  of 
$181.79,  which  defendant  owes,  but  has  re- 
fused to  pay." 

This  claim  arises  solely  from  the  fact  that 
the  hay  in  question  was  misrouted.  The 
Frisco  Railway  carried  it  to  Memphis,  Tenn., 
instead  of  Wister,  Okl.  It  was  delivered  to 
the  Rock  Island  at  Memphis  instead  of  at 
Wister.  Tlie  Bock  Island  delivered  it  to  the 
Texas  Pacific  at  Alexandria  instead  of  to 
the  L.  R.  &  N.  at  that  point  or  at  Shreve- 
port There  seems  not  to  have  been  any  ap- 
proved through  tariff  rate  from  Golden  City, 
Mo.,  to  New  Orleans  over  the  route  the  hay 
was  actually  shipped,  and  the  rate  now  de- 
manded of  defendant  is  the  deficiency  in  the 
sum  of  the  duly  aroroved  local  rates,  to  wit, 
from  Golden  City  via  Frisco  Co  Memphis, 
19  cents,  from  Memphis  to  Alexander  via 
Rock  Island,  23  cents,  and  from  Alexandria 
to  New  Orleans  via  Texas  &  Pacific,  15 
cents,  making  a  total  of  67  cents  per  hundred- 
weight instead  of  the  through  rate  of  31 
cents  via  the  Shreveport  route.  The  cor- 
rectness and  due  approval  by  the  Interstate 
Commerce  Commission  of  these  various  local 
rates  over  the  route  the  hay  was  actually 
shipped,  as  well  as  the  through  rate  of  31 
cents  had  the  hay  been  shipped  via  the  route 
designated  by  the  shipper,  are  not  disputed. 

This  defendant,  the  shipper,  had  nothing 
to  do  with  the  actual  shipment  of  the  hay 
after  delivering  it  to  the  initial  carrier  and 
designating  the  proper  routing.  No  explana- 
tion is  offered  as  to  why  the  hay  was  mis- 
routed  by  the  Frisco  Railroad  in  carrying 
it  via  Memphis  rather  than  via  Wister;  the 
two  routes  being  wholly  divergent.  There 
is  nothing  to  show  that  either  the  shipper  or 
consignee  had  any  knowledge  or  means  of 
knowledge  of  the  hay  having  been  shipped 


via  Memphis  and  the  Texas  &  Pacific  Rail- 
road instead  of  via  Wister  and  the  L.  R.  & 
N.  Company.  The  plaintiff  road  is  not  a 
part  of  the  through  route  designated  by  the 
shipper  over  which  the  established  through 
rate  applied,  and  no  explanation  is  offered  as 
to  why  this  hay  was  delivered  by  the  Rock 
Island  to  plaintiff  at  Alexandria  instead  of 
to  the  L.  R.  &  N.,  the  properly  designated 
route,  at  that  point  even  after  being  shipped 
to  that  point  via  Memphis  Instead  of  Wister. 
There  was  clearly  a  mlsroutlng  of  the  ship- 
ment Iwth  by  the  Frisco  road  in  carrying  it 
via  Memphis  and  by  the  Rock  Island  in  de- 
livering it  to  the  Texas  &  Pacific  at  Alexan- 
dria Instead  of  to  the  L.  R.  &  N. 

[1-3]  Nor  is  it  shown  that  plaintiff  is  in- 
nocent In  this  respect  It  is  not  so  claimed  in 
the  pleadings.  iVeither  the  bill  of  lading  nor 
the  waybill  issued  by  the  initial  carrier  is 
in  evidence,  but  defendant  put  in  evidence  a 
receipt  issued  to  him  by  such  carrier  which 
sets  forth  the  terms  of  shipment,  and  states 
that  a  bill  of  lading  has  been  issued.  The 
form  and  substance  of  this  receipt  are  like 
the  usual  bUI  of  lading,  and  such  receipt 
states  that  the  route  Is  "via  L.  R.  &  N.  at 
Shreveport"  and  that  same  is  the  "shipper's 
routing."  Section  20  of  the  Interstate  Com- 
merce Act  (U.  S.  Comp.  St.  IS  8604a,  8604aa) 
requires  tne  initial  carrier  to  issue  a  bill  of 
lading,  and  provides  a  penalty  for  issuing  a 
false  bill  of  lading.  We  should  not  assume 
that  the  bill  of  lading  for  this  hay,  or  what 
is  more  important  the  waybill  used  by  the 
carriers,  contained  a  different  routing  than 
that  designated  by  the  shipper  and  contained 
In  the  receipt  As  said  in  St.  Louis  S.  W.  R. 
Co.  v.  Spring  River  Stone  Co.,  236  U.  S.  718, 
722,  35  Sup.  Gt  456,  458,  59  U  Ed.  805,  809, 
in  reference  to  the  contents  of  waybills  used 
by  carriers: 

"In  the  circumstances  the  initial  carrier  was 
charged  with  the  duty  of  making  these  nota- 
tions ;  and  for  the  purposes  of  this  suit  the 
shipper  might  assume  compliance  with  that  duty 
— he  was  not  required  to  establish  actual  per- 
formance." 

The  shipper  had  no  control  over  this  ship- 
ment after  delivering  it  to  the  Initial  car- 
rier, and  did  not  know  and  had  no  means  of 
knowing,  or  of  controlling  if  he  did  know,  the 
route  over  which  the  shipment  was  actually 
made.  He  designated  the  proper  route,  and 
there  his  duty  and  responsibility  ended.  If, 
as  we  must  presume,  the  bUl  of  lading  and 
waybill  designated  the  routing  of  this  ship- 
ment as  did  the  receipt  Issued,  as  "Route  L. 
R.  &  N.  at  Shreveport^'  then  plaintiff  knew 
that  it  was  aiding  in  mlsroutlng  the  shipment 
on  its  receiving  it  at  Alexandria.  Drake  t. 
Railroad,  126  Tenn.  627, 148  S.  W.  214,  where 
it  is  said: 

"It  was  negligence  on  its  part  not  to  know 
of  that  agreement  before  it  received  the  goods. 
It  was  within  its  legal  right  to  insist  upon  a 
lowing  from  its  codefendanta  of  their  author- 
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it7  to  offer  th«  goods  to  it  for  transportation. 
A  common  carrier  ia  not  bound  to  accept  for 
transportation  goods  from  any  person  other  than 
the  owner,  or  the  duly  authorized  agent  of  the 
owner." 

It  is  also  significant  tbat  the  plaintiff  col- 
lected on  delivering  the  shipment,  not  the 
sum  of  the  local  rates  over  the  ronte  actually 
traveled,  but  the  proper  through  rate  via 
the  through  route,  showing  that  It  had 
knowledge  of  the  through  rate  either  from 
the  bill  of  lading  and  waybill  or  from  the 
published  through  rate  over  a  route  of  which 
its  own  line  was  not  a  i>art. 

[4]  The  plaintiff  rdies  on  the  proposition 
that  this  shipment  actually  hioved  over  the 
Frisco  to  Mempnis,  over  the  Rock  Island  to 
Alexandria,  and  thence  over  plaintiff's  road 
to  New  Orleans,  the  combined  local  rates 
over  which  route  amount  to  07  cents  per 
hundredweight,  and  chat  under  the  law  it 
has  no  option  to 'collect  a  leader  rate.  It 
invokes  the  doctrine,  so  well  established  aa 
not  to  be  debatable,  that  a  carrier  cannot, 
by  contract  or  otherwise,  by  estoppel  or  waiv- 
er, directly  or  indirectly.  Increase  or  de- 
crease the  duly  established  freight  rates, 
and  that  the  shipper  must  make  good  any 
deficiency  not  collected  regardless  of  the 
cause.  Freight  rates  are  established  by  the 
approval  of  the  Interstate  Commerce  Com- 
aiis-sion,  and,  when  ao  duly  established,  domi- 
nate every  shipment  and  contract  therefor, 
and  therein  there  can  be  neither  varlaUeness 
nor  shadow  of  turning.  1  Roberts,  Federal 
Liabilities  of  Clarrlers,  §§  257,  203;  Judson 
on  Interstate  Commerce  (3d  Ed.)  S  368;  Rail- 
way Co.  V.  Stone  Co.,  169  Mo.  App.  109,  124, 
133,  154  S.  W.  465 ;  Bush  v.  Keystone  EWller 
Co.,  190  Ma  A.pp.  152,  199  S.  W.  597 ;  New 
York,  New  Haven  &  Hartford  Railroad  Co.  v. 
Interstate  Commerce  Comndasion,  200  U.  S. 
361,  26  Sup.  Ct.  272,  50  L.  Ed.  515;  Texas 
&  Pacific Ry. Co. v.Mugg&Dryden, 202  U.S. 
2-J->,  26  Sup.  Ct.  628,  50  L.  Ed.  1011 ;  Central 
Railroad  Co.  v.  Mauser,  241  Pa.  603,  68  Atl. 
791,  49  li.  R.  A.  (N.  S.)  02.  This  rule  applies 
to  a  through  rate  made  up  of  the  sum  of  local 
rates  of  connecting  carriers.  1  Roberts,  B>ed. 
Liability  of  Carriers,  H  273,  274. 

[5]  In  the  present  case,  however,  the  ship- 
per or  consignee  has  paid  the  full  amount  of 
the  duly  established  rate  for  this  shlpm'feut 
He  is  in  no  way  claiming  any  deduction  from 
or  variation  of  such  established  rate.  On 
the  contrary,  the  plaintiff  Is  seeking  to  com- 
pel the  shipper  to  pay  a  higher  rate  than  the 
established  rate  merely  because  the  shipment 
was  actually  and  wrongfully  sent  over  a 
longer  nnd  different  route  than  tlfat  select- 
ed by  the  shipper,  and  to  which  cheaper  route 
he  was  entitled  even  without  making  a  se- 
lection. Judson  on  Interstate  Commerce  (3d 
Bd.)  §  375;  Spreckels  Bros.  Commercial  Go. 
V.  Railroad,  18  Interst  Com.  Com'n,  190. 

[6]  It  Is  equally  well  estaUished  that,  la 
case  a  shipment  of  frelglit  Is  misrouted  so 
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that  the  shipper  or  condgnee  is  compelled 
to  pay  a  larger  amount  of  freight  charges 
than  the  established  through  rate,  the  carrier 
or  carriers,  whether  Initial  or  connecting, 
whidi  are  guilty  at  the  mlsrouting  must  sus- 
tain the  loss,  and  if  paid  by  the  shipper  or 
consignee  must  refund  the  overcharge.  Tlie 
offending  carrier  must  alone  bear  such  loss 
without  the  right  of  exacting  or  receiving 
contribution.  Noble  v.  Jonesboro,  Lake  City  & 
Eastern  Ry.,  20  Interst.  Cora.  Com'n,  520; 
Lord  &  Bnshnell  Co.  v.  Mississippi  Central 
Railroad,  22  Interst.  Com.  Com'n,  463 ;  Hen- 
nepin Paper  Co.  v.  Northern  Padflc  Railway, 
12  Interst.  Com.  Com'n,  635;  Cressey  &  Co. 
r.  Railroad,  18  Interst.  Com.  Com'n,  132; 
Orand  Rapids  Plaster  Oo.  v.  Railroad,  15 
Interst  Com.  Com'n,  68. 

The  plaintiff  put  In  evidence  here  a  rul- 
ing adopted  by  Interstate  Gommiasion  Rule 
214,  {  (d).  Which  reads: 

"If  a  carrier's  agent  misroutes  a  shipment 
and  thus  causes  extra  expense  to  the  .shipper 
over  and  above  the  lawful  charges  via  another 
available  route  of  the  dass  designated  by  ship- 
per— that  is,  all  rail  or  rail  and  water — over 
which  such  agent  had  applicable  rates  which 
he  could  lawfully  use,  and  responsibility  for 
agent's  error  is  admitted  by  the  carrier,  such 
carrier  may,  as  to  shipments  moving  subsequent 
to  March  18,  1907,  adjust  the  overcharge  so 
caused  by  refunding  to  shipper  the  difference 
between  the  lawful  charges  via  the  ronte  over 
which  shipment  moves  and  what  would  have 
been  the  lawful  charges  on  same  shipment  at 
the  same  time  via  the  cheaper  available  route 
of  the  class  designated  wliich  could  have  been 
lawfully  used.  Such  refund  must  in  no  case 
exceed  the  actual  difference  between  the  lawful 
charge  via  the  different  routes  as  specified,  and 
must  in  every  instance  be  paid  in  full  by  .the 
carrier  whose  agent  caused  sudi  overcharge  and 
must  not  be  shared  in  by  or  divided  with  any 
other  carrier,  corporation,  firm  or  person." 

It  is  obvious,  therefore,  that  no  carrier 
itself  guilty  of  a  mlsrouting  can  collect  from 
the  shipper  the  excess  charges  caused  there- 
by, and  there  Is  a  basis  for  the  trial  court's 
holding  here  that  tiie  plaintiff  is  not  inno- 
cent in  this  respect. 

[7,8]  The  plaintiff  here  concedes  that  If 
defendant  is  compelled  to  pay  the  excess  sued 
for  in  this  case  he  can  recover  the  same 
against  the  carrier  or  carriers  guilty  of  mis-  . 
routing  this  shipment.  Its  contention  la  that, 
on  account  of  the  rigid  conditions  of  the 
Interstate  Commerce  Act,  the  plaintiff  must 
sue  for  and  defendant  must  pay  the  amount 
of  the  combined  local  rates  of  the  route  over 
wlilch  the  shipment  was  acttially  sent,  though 
by  no  fault  of  the  shipper,  and  the  shipper 
must  then  in  turn  sue  for  and  recover  the 
excess  which  he  is  thus  forced  to  pay  from 
the  offending  carrier.  We  see  no  reason, 
however,  why  the  plaintiff,  if  It  has  not  re- 
tained its  own  charges  in  fall,  as  to  which,  we 
are  not  advised,  should  not  itself  sue  such 
offtoding  carrier  to  ndlust  such  difference. 
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If  plaintiff  l8  gnlltless  in  the  premises  and 
is  entitled  to  Its  Aill  compensation  for  trans- 
porting In  good  faith  this  hay  from  Alexan- 
dria to  New  Orleans,  we  know  of  no  reason 
why  it  did  not  retain  such  amount  from  the 
amonnt  collected  from  the  consignee.  In  this 
BQlt  plaintiff  is  not  only  seeking  to  collect 
from  the  shipper,  who  is  without  fault  and 
has  paid  all  that  is  Justly  due,  its  own 
charge,  but  also  the  charges  alleged  to  he 
due  the.  other  two  carriers,  one  or  both  of 
whom  are  clearly  guilty  of  mlsrouttng  the 
shipment  and  thereby  causing  the  excess 
which  plaintiff  sues  to  recover.  Why  should 
plaintiff  be  allowed  to  recover  from  defend- 
ant for  the  benefit  of  the  offending  carrier 
the  very  amount  which  such  offending  car- 
rier must  refund  to  defendant?  We  see  no 
reason  for  two  suits  where  only  one,  if  any, 
is  needed.  The  case  is  the  same  as  if  the 
shipper  on  ascertaining  the  through  rate  and 
designating  the  proper  route  had  pbld  the 
initial^  carrier  the  correct  amount  of  charges 
for  th'e  through  shipment.  The  initial  car- 
rier would  thai  be  responsible  for  the 
through  shipment,  though  part  of  the  route 
was  over  a  connecting  carrier.  The  con- 
necting carrier  becomes  in  a  measure  at  least 
the  agent  of  the  initial  carrier  to  complete 
the  shipment  (1  Roberts,  Federal  LlablUtlGS 
of  Carriers,  |  333 ;  Galveston,  Harrisburg  & 
San  Antonio  By.  Co.  v.  WaUace,  223  U.  S. 
481,  32  Sup.  Ct.  205,  56  L.  Ed.  516),  and  there 
Is  such  contractual  relation  between  the 
two  carriers  that  the  connecting  carrier  could 
hold  the  initial  carrier  for  its  lawful  share  6t 
freight  charges.  The  spirit  of  the  Interstate 
Commerce  Act  with  the  Carmack  Amend- 
ment (Act  Cong.  Feb.  4,  1887,  c.  104,  i  20,  24 
Stat.  386,  as  amended  by  Act  Cong.  June  29, 
1906,  c.  3591,  t  T,  pars.  11,  12,  34  Stot  595 
[U.  S.  Comp.  St.  i§  8601a,  8604aa])  Is  to 
treat  connecting  lines  of  transportation  as 
one  line  so  far  as  the  shipper  la  concerned 
and  to  compel  the  different  companies  form- 
ing a  through  route  to  deal  as  a  unit  with 
the  shipper  and  to  then  adjust  all  differences 
as  to  individual  liability  among  themselves. 
The  wisdom  and  fairness  of  this  course  has 
been  demonstrated  and  Is  obvious.  We  see 
no  reason,  therefore,  why  plaintiff,  If  any- 
thing is  yet  due  it,  should  not  look  to  the 
Initial  or  preceding  carrier  for  any  redress 
due  it  rather  than  to  seek  to  collect  from  de- 
fendant for  the  benefit  of  the  offending  car- 
rier money  -which  must  be  again  returned  to 
the  defendant 

We  decline  to  hold  that  plaintiff  should 
recover  under  the  facts  here,  and  In  doing  so 
are  in  no  way  encroaching  on  the  rule  that 
the  shipper  must  pay  and  the  carrier  collect 
the  establisbed  rate,  and  that  such  rate 
cannot  be  varied  or  departed  from  by  any 
manner  of  indirection  or  subterfuge.  We 
think  this  holding  accords  with  what  the 
court  held  in  St.  Louis  Southwestern  Rail- 


way Oo.  V.  Spring  Blver  Stone  Co.,  286  U. 
S.  718,  86  Sup.  Ot  456,  69  L.  Ed.  806,  that, 
where  the  shipper  has  in  good  faith  paid  the 
full  established  rate,  then  the  carrier  can- 
not collect  from  him  a  greater  amount  be- 
cause of  some  dereliction  of  Its  own  duty  In 
making  the  shipment 

We  have  carefully  considered  the  case  of 
Louisiana  R.  &  N.  Co.  v.  Holly,  127  La.  615, 
63  South.  882,  where  the  facts  are  for  the 
most  part  similar  to  those  here.  In  that  case, 
however,  the  shipper  had  not  designated  the 
route  of  shipment  and  only  claimed  that 
there  was  a  through  route  over  which  the 
initial  carrier  might  liave  sent  the  shipment 
at  a  lesser  rate.  Nor  was  there  a  basis  for 
a  finding  in  that  case  that  plaintiff  -^as  not 
Innocent  of  the  mlsroutlng.  We  are  not, 
however,  altogether  satisfied  with  the  rea- 
soning of  that  case. 

The  Judgment  here  we  think  is  for  the 
right  party, -and  Is  afflxmed. 

BBADLEX  and  FABRINQTON',  JJ., 
concur. 


DAVIS  V.  GREEJTLEB  et  aL    (No.  2484.) 

(Springfield  Court  of  Appeals.    MiBsonri.    May 
9,  1919.) 

1.  Bbokbbs  it=»86(l)— Action  fob  Coumis- 
BioN»— Evidence. 

In  action  by  broker  against  purchasers  of 
land,  held,  there  was  subatantlal  evidence  that 
defendants  agreed  to  pay,  in  addition  to  taxes 
on  the  laud,  plaintiff's  commission. 

2.  Frauds,  Statutb  of  «=»129(5)— Exectjted 
Contract. 

Although  contract  for  sale  of  land,  was  oral, 
if  deed  was  delivered  and  accepted  and  part 
payment  made  by  purchaser  in  accordance  with 
the  contract,  the  statute  of  frauds  would  not  be 
involved. 

5.  Trial  «=3l56  (3)— Demurrer  to  Evidenob. 

Demurrer  to  the  evidence  admits  the  truth- 
fulness of  every  fact  which  the  evidence  tends 
to  prove,  as  well  as  every  reasonable  inference 
deducible  therefrom. 

4.  COMPROUISB  AND  Sbttleuent  «=»5(2) — 
Disputed  Claix. 
Where  there  is  a  dispute  as  to  how  much  is 
owing  under  a  conceded  contract  or  agreement, 
and  the  debtor  offers  a  certain  amount  in  settle- 
ment which  the  creditor  accepts,  the  creditor 
is  precluded  from  further  complaint 

6.  Compromise    and    Settlement    ^=»2    — 
Amount  Accispted. 

Where  defendants  claimed  they  owed  plain- 
tiff nothing,  a  payment  to  him  of  a  certain 
amount  due  his  principal,  which  was  paid  to 
plaintiff  as  a  matter  of  accommodation,  with 
the  consent  of  the  principal,  held  not  a  com- 
promise. 
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Appeal  from  Oircoit  Conrt,  Pemiscot  C!oim- 
ty ;    Sterling  H.  McOarty,  Judge. 

Actton  by  O.  H.  DetIb  ^gainst  F.  A.  Green- 
lee and  another.  Prom  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Ward  &  Beeree,  of  CanithersTllle,  fbr  ap- 
pellants. 

Mayes  &  Gossom,  of  CarutbersvUle,  for  re- 
spondent. 

BRaDLBT,  J.  Plaintiff,  a  real  estate  bro- 
ker, sued  to  recover  an  alleged  balance  on  a 
commission  In  the  sale  of  real  estate.  The 
trial  below  was  had  before  the  conrt  aod  a 
Jury,  resulting  In  a  verdict  and  Judgment  for 
the  plaintiff,  >and  from  this  Judgment  defend- 
ants have  appealed. 

Plaintiff,  In  substance,  charges  that  he  had 
a  contract  in  writing  with  J.  E.  and  J.  W. 
Cohoon,  partners,  whereby  the  Cohoons  em- 
idoyed  him  to  sell  880  acres  of  land  In  Pemis- 
cot coonty,  Bfo.,  and  that  he  was  to  recelTe 
as  commission  all  over  $18,000,  plus  the  taxes 
for  1917,  that  he  could  get  for  the  land ;  that 
the  defendants  agreed  to  take  the  land  at 
$19,360,  which  Included  plaintiff's  commis- 
sion of  fl,3Q0  and  to  pay  the  taxes  for  the 
year  1917 ;  that.  In  pursuance  of  this  agree- 
mdit  with  the  defendants,  he  caused  the 
Cohoons  to  execute  a  good  and  snfficient  war- 
ranty deed  and  fntnlshed  abstract  showing 
merchantable  title,  and  delivered  these  to 
defendants;  and  that  they  paid  to  the  Co- 
hoons 90,000  in  cash  and  $9,000  in  notes,  and 
the  taxes  for  the  year  1917,  amounting  to 
$740.93,  and  paid  plaintiff  on  his  commission 
$619.07,  but  failed  and  refused  to  pay  the 
balance  of  his  commission,  amounting  to 
$740.93. 

Defendants,  answering,  admit  tliat  they 
pnrchased  the  land  described  in  the  petition 
from  or  through  plaintiff,  but  allege  that 
plaintiff  represented  that  he  was  the  agent 
for  the  Cohoons  and  as  such  offered  to  sell 
said  land  to  defendants  at  $22  per  acre  and  to 
furnish  abstract  showing  good  merchantable 
title^  and  that  one  half  of  the  purchase  price 
was  to  be  paid  in  cash  and  the  other  half  in 
two  note»  secured  by  deed  of  trust  on  the 
land;  and  that  they  bought  on  that  basis; 
and  doiy  that  they  were  to  pay  $22  an  acre 
pins  the  taxes.  Further  answering,  defend- 
ants allege : 

"That  the  defendants  never  knew  and  never 
heard  of  the  proposition  that  they,  the  defend- 
ants, were  to  pay  tiie  taxes  for  tiae  year  1917, 
until  after  the  deal  was  consununated,  the  ab- 
stract made,  and  title  accepted,  and  then  the 
plaintiff  informed  them  that  the  owners  of  said 
land,  Cohoon  Bros.,  were  requesting  the  defend- 
ants to  pay  the  taxes  for  the  year  1917,  and 
then  and  there  the  defendants  told  the  plaintiff 
that  they  had  purchased  the  land  for  $22  an 
acre,  and  would  not  pay  the  taxes  for  Cohoon 
Bros,  for  1917  on  said  land,  or  at  any  other  time. 
^at  thereafter  the  plaintiff  agreed  to  do  tUs, 


and  acqaiesced  la  It  and  closed  tlie  tcads  and 

delivered  to  them  the  warranty  deed  of  the 
Cohoon  Bros.,  and  accepted  the  payment  of  $22 
an  acre,  and  the  deal  was  finally  dosed  and 
consummated ;  and  the  defendants  here  and  now 
plead  that  they  have  well  and  fully  carried  out 
their  contract,  purchased  said  land,  and  paid 
the  fall  contract  price  therefor,  and  there  is 
nothing  whatever  due  by  them  to  the  plaintiff." 

The  reply  was  a  general  denlaL  ° 
There  is  no  difference  as  to  the  sale  price, 
except  as  to  the  taxes.  Plaintiff  claims  that 
defendants  were  to  pay  $19,360  plus  the  taxes 
of  $740.93  (which  would  be  $22  per  acre  pins 
the  taxes) ;  and  defendants  claim  that  they 
were  to  pay  $22  an  acr^  but  deny  that  they 
were  to  pay  the  taxes..  The  verdict  of  the 
Jury  was  for  the  exact  amount  of  the  taxes. 
The  record  discloses  that  a  controversy 
came  up,  before  tho  deeds  were  delivered, 
about  the  taxes,  plaintiff  insisting  that  the 
agreement  was  that  the  defendants  were  to 
pay  the  taxes,  and  defendants  denying  this. 
Of  the  circumstances  on  the  day  the  deal 
was  finally  consummated  and  deed,  trust  deed, 
and  notes  delivered,  plaintiff  on  cross-exami- 
nation says : 

"He  (Oreenlee)  figured  np  the  amonnt  dne  on 
this  land  at  $22  per  acre,  and  gave  me  his  check 
for  $600  (the  exact  amount  of  check  was  $G20.- 
87,  $1.S0  of  which  was  for  revenue  Btampa), 
and  then  I  objected  and  told  him  that  I  would 
only  accept  that  as  part  payment;  that  he 
would  have  to  pay  it  U  the  law  would  allow  it. 
I  delivered  the  deed  and.  accepted  the  money. 
I  told  him  that  he  would  have  to  do  it  accord- 
ing to  law;  that,  if  he  would  not  pay,  he  would 
have  to  suffer  for  it  hereafter,  for  according  to 
the  contract  he  was  to  pay  me  $1,360.  I  want- 
ed him  to  pay  the  taxes  on  this  land  for  1917, 
and  he  never  denied  it  until  after  he  got  the 
deed  and  deed  of  trust  I  brought  them  to  turn 
and  delivered  them,  but  they  were  all  signed 
up." 

On  direct  examination  of  this  same  occa- 
sion as  we  understand  it,  plaintiff  said : 

"I  demanded  the  balance  of  my  commission 
at  that  time.  I  told  him  I  had  been  fraudulent- 
ly and  wrongfully  cheated  out  of  $700  and  put 
in  a  position  where  I  could  not  help  myself; 
that  I  had  agreed  to  make  the  deal  direct  for 
$18,000,  and  the  papers  had  all  been  signed  up, 
and  I  was  not  known  and  had  no  way  of  de- 
fending myself,  and  I  had  to  accept  that  as 
part  pay  and  let  the  deal  go  through.  I  did  not 
accept  that  as  full  compensation  and  so  in- 
formed him  in  his  own  house.  I  informed  him 
at  that  time  that  I  was  going  to  sue  him  for  the 
balance  of  my  commission." 

At  the  close  of  aU  the  evidence,  defendants 
asked  an  instruction  In  the  nature  of  a  de- 
murrer, which  was  refused.  On  behalf  of 
plaintiff,  the  court  Instructed  the  Jury  that 
if  they  believed  from  the  evidence  that  the 
Cohoons  entored  into  a  contract  with  plain- 
tiff whereby  it  was  agreed  that  plaintiff 
would  sell  the  land,  that  they  would  give  him 
as  commission  all  in  excess  of  $18^000  and 
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the  taxes,  and  that  plaintiff  procured  and 
negotiated  a  sale  to  defendants,  and  that  de- 
fendants agreed  to  pay  $19,360  and  the  taxes 
for  1917,  and  that  defendants  In  money  and 
notes  paid  $18,000  to  Coboons,  and  agreed  to 
pay  $1,SC0  to  plaintiff,  and  that  defendants 
had  paid  plaintiff  $619.07  thereon,  but  had 
failed  and  refased  to  pay  the  balance,  then 
.  the  verdict  should  be  for  the  plaintiff  In  the 
sum  of  $740.93.  Defendants  requested,  and 
the  court  gave,  four  Instructions  on  their  be- 
httlf,  the  substance  of  which  are:  (1)  That 
the  burden  of  proof  was  up<Hi  the  plaintiff, 
and,  unless  the  Jury  found  from  the  prepon- 
derance of  the  evidence  that  the  defendants 
In  purchasing  the  land  agreed  to  pay  the 
taxes  for  the  year  1917,  then  the  verdict 
would  be  for  the  defendants.  (2)  That  If  the 
Jury  found  that  plaintiff  represented  to  the 
defendants  that  he  (plalntlCO  ^as  the  agent 
of  the  Coboons  to  sell  the  land,  and  that  be 
agreed  with  the  defendants  to  sell  tbem  the 
innd  at  $22  an  acre,  and  furnish  an  abstract 
uhowlng  a  good  merchantable  title,  and  that 
the  defendants  accepted  the  said  proposition 
and  paid  the  full  sum  of  $22  an  acre,  and 
kave  received  a  deed  for  the  land,  then  the 
verdict  should  be  for  the  defendants.  (3) 
IHiat  If  the  Jury  found  that  the  plaintiff  sold 
to  the  defendants  the  lands  in  question,  and 
at  the  time  of  the  consummation  of  the  deal 
a  dispute  arose  between  the  plaintiff  and  de- 
tt>Ddants  as  to  whether  or  not  defendants 
were  to  pay  the  taxes  for  the  year  1917,  that 
plaintiff  claimed  that  defendants  were  to  pay 
the  taxes,  and  defendants  claimed  that  they 
were  not  to  pay  the  taxes ;  and  further  find 
that  plaintiff  and  defendants  closed  the  deal 
npoH  the  basis  contended  for  by  the  defend- 
ants, and  that  the  defendants  did  not  agree 
to  pay  the  taxes,  but  plaintiff  closed  the  deal 
and  delivered  the  deed,  accepted  the  balance 
of  the  purchase  money — then  plaintiff  can- 
not recover,  and  the  verdict  should  be  for  the 
defendants.  (4)  The  court  instructed  the 
Jury  that  the  defendants  were  not  bound  by 
the  contract  between  plaintiff  and  Cohoona. 
tl]  There  is  some  complaint  about  plain- 
tiff's Instruction,  but  we  think  that  the  ques- 
tions are  in  the  demurrer.  By  the  demurrer 
two  questions  are  presmted :  (1)  Was  there 
any  substantial  evidence  tending  to  establish 
that  defendants  agreed  to  pay  plnlntlfTs  com- 
mission of  $1,360?  (2)  If  there  be  sufficient 
evidence  tending  to  establish  the  contract  as 
all{>ged  to  take  to  the  Jury  that  issue,  may 
the  statute  of  frauds  (section  2783,  R.  S.  1909) 
be   Invoked   to   defeat   recovery?     Plaintiff 

charges  In  bis  petition  "that  on  the day 

of  September,  1917,  plaintiff  sold  said  above- 
described  land  to  the  defendants  for  the  price 
and  sum  of  $19,360,  and  defendants  to  pay 
the  taxes  assessed  against  said  land  for  the 
year  1917  on  the  following  terms  and  condi- 
tions," one  of  which  conditions  plaintiff  al- 
leges wae  that  defendants  were  "to  pay  plain- 


tiff cash'  In  hand  the  snm  of  thbrteen  hundred 
and  sixty  dollars  •  •  •  for  his  services 
In  selling  said  land."  Plaintiff  bottoms  bis 
cause  upon  the  alleged  agreement  that  de- 
fendants were  to  pay  him  $1,360,  the  amount 
of  his  commission  as  determined  by  the  con- 
tract he  had  with  the  Cohoons.  Facing  the 
Issues  squarely,  plaintiff  says  in  his  brief; 

"The  only  essential  fact  in  .dispnte  In  this 
case  relates  to  the  alleged  agreement  on  the  part 
of  defendants  to  pay  the  taxes  on  the  land  in 
qaeation  in  addition  to  the  purchase  price  there- 
of, and  to  pay  plaintiff  the  commission  due  him 
for  selling  the  land." 

In  addition  to  some  convincing  drcnm- 
stances,  two  disinterested  witnesses  corrobo- 
rate plaintiff  that  defendants  agreed  to  take 
the  land  at  $22  per  acre  and  pay  the  taxes. 
If  this  be  true,  then  defendants  agreed  to  pay 
$19,360  and  the  taxes,  which  would,  measur- 
ed by  plaintiff's  agreement  with  the  Cohoons, 
give  plaintiff  $1,360  commission.  A  few  days 
prior  to  the  final  consummation  of  the  deal, 
plaintiff  was  at  BlytheviUe,  Ark.,  where  de- 
fendant Greenlee  resided,  and  plaintiff  and 
Greenlee  had  a  talk  about  the  deal,  and  of 
this  conversation  plaintiff  says : 

"I  went  to  Mr.  Greenlee  and  told  him  the  deal 
was  ready,  Mr.  Cohoon  says  it  will  be  closed 
up,  and  the  deed  and  the  deed  of  tmst  on  the 
land  will  be  in  the  Bank  of  Blythevllle.  I 
walked  over  to  the  bank  with  Mr.  Greenlee,  no 
gneation  at  all  about  the  tax  business,  and  call- 
ed for  these  papers  from  Mr.  Wilhite.  He  said 
they  had  never  come;  said  he  ditn't  have  any 
papers  from  Coboon  Brothers.  So  we  turned 
and  walked  out.  I  says ;  'Possibly  he  has  been 
delayed.  Tliey  will  come  to-night  or  in  the 
morning.  I  am  going  back,  and  yon  can  deposit 
my  commission  to  my  credit  in  the  bank  with- 
out my  being  here  at  the  final  signing  up  of  the 
deal.'  He  said  he  would.  He  said  he  would  put 
it  to  my  credit,  my  comntlssion,  and  he  knew  at 
that  time  what  my  commission  was.  That  was 
the  understanding;  he  was  to  put  my  commis- 
sion to  my  credit  in  the  bank." 

It  seems  that  the  Cohoons  were  getting  a 
bit  out  of  line  and  were  about  to  go  back  on 
plaintiff  after  he  had  the  deal  all  but  dosed, 
and,  to  make  sure  of  his  commission,  plaintiff 
requested  defendants  to  give  him  a  check  to 
cover  the  taxes  and  the  cash  iwynient  of 
$9,000,  so  plaintiff  could  show  he  bad  a  buyer 
meeting  the  conditions  In  his  contract  with 
the  Cohoons.  Defendants,  on  March  19,  1918, 
made  three  checks  payable  to  the  Cohoons; 
one  for  $740.93,  to  cover  taxes,  and  the  other 
two  for  $4,600  each.  On  March  20,  1918, 
plaintiff  returned  with  the  deed,  and  the  deal 
was  closed,  and  defendants  then  gave  their 
check  for  the  $620.87  payable  to  plaintiff, 
covering  $019.07  on  his  commission,  and  $1.80 
revenue  stamps.  We  think  that,  In  view  of 
the  fact  as  established  by  plaintiff  that  de- 
fendants promised  to  deposit  the  commission, 
when  they  then  knew  the  amount,  which  they 
knew  was  commission,  that  such  tends  to 
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corroborate  plalntlil  In  his  contention  that 
defendants  were  to  pay  his  commission.  Aft- 
er defendants  had  rested,  plaintiff  was  re- 
called, and  this  occnrred : 

"Q.  Did  Mr.  Greenlee  agree  to  pay  yon  the 
amount  of  the  purchase  price  over  and  above 
the  amount  he  paid  Cohoon  Bros.,  as  your  com- 
mission? (Objection  as  repetition.  Objection 
sustained)." 

Plalntifl  had  already  testlfled,  when  speak- 
ing of  the  oonTenuitlon  with  defendant 
Ureenlee,  that  acoordlog  to  the  contract  the 
defendants  were  to  pay  him  |l,8(Mk  We  hold 
that  under  the  whole  record  here  there  was 
evidence  of  a  substantial  diaracter  tending 
to  establish  the  contract  as  alleged  that  de- 
fendants agreed  to  pay  plaintiff's  commission 
of  $1,360. 

[2]  The  second  question  raised  by  the  de- 
murrer and  urged  by  appellants  is  of  more 
serious  Import,  as  we  view  the  situation. 
Plaintiff's  agreement  with  defendants  where- 
by they  were  to  take  the  land  was  oral,  and 
there  was  no  sufficient  memorandum  In 
writing  to  bind  defendants  as  to  that  agree- 
ment, if  they  saw  fit  not  to  keep  It,  and  learn- 
ed counsel  for  plaintiff  do  not  make  any 
claim  that  there  is  such  sufficient  memoran- 
dum. Defendants  contend  In  effect,  first, 
that  when  they  refused  to  pay  $22  per  acre, 
and  the  taxes,  and  plaintiff,  though  protest- 
ing, consented,  the  result  was  tantamount  to 
a  new  contract  or  agreement,  and  that  they 
(the  defendants)  paid  the  full  consideration 
stipulated  in  this  new  arrangement,  and  hare 
therefore  acquitted  themselves  from  further 
liability  under  any  view.  But  the  facts  are, 
according  to  plalntifl,  that  when  he  returned 
on  March  20,  1918,  with  the  deed,  he  deliver^ 
ed  the  deed,  and  defendant  Greenlee  accepted 
it.  According  to  the  contract  as  urged  by 
plaintiff,  defendants  agreed  to  pay  plaintiff 
$1,360  as  commission.  If  this  be  true,  then 
the  statute  of  frauds  would  not  be  involved, 
and  there  is  no  question  of  a  new  contract. 
I>efendants  concede  that  if  they  promised  to 
pay  the  commission  the  statute  of  frauds 
would  not  be  Involved.  They  only  Invoke  the 
statute  on  the  theory  that  they  were  not 
bound  to  take  the  land,  and,  not  being  bound 
to  take  the  land,  they  were  not  bound  to  pay 
the  commission.  This  is  true  if  they  had  re- 
fused to  take  the  land.  But  the  fact  con- 
fronts defendants  that  they  did  take  the  land, 
and,  according  to  the  contract  as  established, 
they  promised  to  pay  the  commission.  Fur- 
ther checks  for  $9,740.93  had  been  delivered 
In  part  payment  on  March  19th,  the  day  be- 
fore the  deed  was  delivered,  and  for  aught 


that  appears  these  checks  may  have  already 
been  delivered  to  the  Oohoons,  and  cashed. 

[3-S]  We  have  viewed  plaintiff's  case  so  far 
from  the  standpoint  of  the  demurrer  which 
admitted  the  truthfulness  of  every  fact  which 
the  evidence  tended  to  prove  as  well  as  every 
reasonable  Inference  dedudble  therefrom. 
First  National  Bank  v.  Simpson,  152  Mo.  638, 
64  S.  W.  806;  Independence  Electric  Co.  v. 
Farley  Bros.,  192  S.  W.  129.  Another  ques- 
tion, however,  arises :  Did  plaintiff  close  the 
door  to  recovery  when  he  accepted  the 
$619.07?  PlaintlfTs  case  Is  necessarily  found- 
ed upon  the  alleged  contract  that  defendants 
agreed  to  pay  him  $1,360.  There  was  certain- 
ly a  dispute, — and  an  honest  one,  it  must  be 
conceded — between  plaintiff  and  defendants. 
Defendants  were  contending  that  they  did 
not  owe  plalntifl  anything,  and  that  what 
they  paid  him  was  merely  diverted  from  the 
original  consideration  for  the  land  as  a  mere 
accommodation  to  plaintiff.  There  was  cer- 
tainly a  bona  fide  controversy  as  to  what  the 
"contract"  between  plaintiff  and  defendants 
really  was  as  to  the  payment  of  plaintiff's 
commission;  but  there  was  no  dispute  about 
how  much  defendants  owed  plalntifl.  If 
there  had  been  a  dispute  as  to  "how  much" 
was  owing  plaintiff  under  a  conceded  con- 
tract or  agreement,  and  defendants  had  of- 
fered so  much  in  settlement  of  a  bona  fide 
disputed  claim,  and  plalntifl  accepted  this,  he 
Is  and  ought  to  be  precluded  from  further 
complaint.  The  rule  is  weU  settled  In  this 
state  that  where  there  Is  an  honest  dispute 
and  an  offer  in  settlement  is  made,  and  ac- 
cepted, such  Is  an  accord  and  satisfaction, 
and  closes  the  door  to  further  redress.  Bart- 
ley  V.  Pictorial  Review  Co.,  188  Mo.  App.  loe. 
clt.  644,  176  S.  W.  489;  School  Board  v. 
Hull,  72  Mo.  App.  406 ;  Andrews  v.  Contract- 
ing Co.,  100  Mo.  App.  599,  75  S.  W.  178; 
Cornelius  V.  Rosen,  111  Mo.  App.  619,  86  S. 
W.  500;  Knapp  v.  Syrup  (3o.,  137  Mo.  App. 
472,  119  S.  W.  38;  Goodloe  v.  Packing  Co., 
145  Mo.  App.  574,  122  S.  W.  771.  But  the 
rule  does  not  fit  in  here.  If  the  contract  ex- 
isted as  plaintiff  claimed,  then  defendants 
owed  him  $1,360,  and,  if  as  defendants  claim- 
ed, they  owed  plaintiff  nothing.  Defendants 
did  not  pay  the  $619.07  as  a  compromise.  It 
was  not  i>ald  as  such,  nor  accepted  as  such. 
It  was  paid  by  defendants  as  a  payment  to 
the  Cohoons  according  to  their  theory,  and 
was  paid  directly  to  plaintiff  as  a  matter  of 
accommodation.  Plalntifl  credited  this  on 
his  demand  and  sued  for  the  balance. 

The  Judgment  below  is  affirmed. 


STURGIS,  P.  J., 
concur. 


and  FABBINGTON.  J., 
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BROWN  T.  MISSOURI,  K.  &  T.  RT.  CO. 
(No.  16365.) 

(St.  Louia  Court  of  Appeals.    Missouri.    April 

S,  1919.     Rehearing  Denied  April 

24,   1919.) 

1.  Mastbb  and  Skbvant  ^5>286(15)— Injtjbt 

TO  SbBVANT  —  RAILBOAD  TBA0K6  —  Clkab- 

AsrCK  Between  Bluffs  and  Tracks- 
Questions  FOR  JCBT. 
Whether  or  not  railroad  company  was  neg- 
ligent in  leaving  bluff  along  its  right  of  way 
with  a  clearance  of  only  20  to  24  inches  between 
the  engine  tank  and  the  bluff,  which  struck 
engineer  inspecting  a  hot  box,  was  a  question 
for  the  jury. 

2.  Appeai,  and  Erbob  «:»927(7)— Review- 
Refusal  TO  DiBECT  Vebdiot. 

In  determining  whether  trial  court  properly 
refused  to  direct  a  yerdict  for  defendant,  plain- 
tiff is  entitled  to  every  reasonable  inference 
arising  from  his  own  testimony  aided  by  any 
evidence  adduced  by  defendant,  which  may  help 
to  make  out  plaintiff's  case. 

3.  Masteb  and  Servant  «=»H3(1)— Injury 
TO  Sebyant— Safe  Place  for  Trainmen— 
Blttffb  Near  Tracks. 

A  railroad  company  is  reqaired  to  use  ordi- 
nary care  to  provide  a  reasonably  safe  place 
for  its  trainmen,  and  is  liable  for  injuries  re- 
sulting from  its  failure  to  use  such  care  by  per- 
mitting bluffs  80  near  tracks  that  trainmen  on 
the  outside  of  moving  cars  or  engines  in  per- 
forming their  duties  are  struck  by  them. 

4.  Master  and  Servant  €=>289(32)  —  Con- 

THIBUTORY     NEOLIOENCE    —     QUESTION     FOB 

Jury. 
Where  a  locomotive  engineer  assumed  the 
customary  position  for  an  engineer  examining 
a  hot  box,  when  he  was  injured  by  a  bluff  near 
the  track,  the  question  of  his  contributory  neg- 
ligence was  for  the  jury. 

5.  Nequoencb  @=3l01  —  E^debal  Emfloy- 
ERS'  Liability  Law— Contributory  Neq- 
LioENCE— Damages. 

Contributory  negligence  is  not  a  bar  to  re- 
covery for  the  wrongful  death  of  a  locomotive 
engineer,  under  Employers'  Liability  Act  Cong, 
Aprfl  22,  1908  (U.  S.  C!omp.  St  §§  8667-8665), 
but  only  diminisiies  the  damages. 

6.  Master  and  Servant  «=9210(1)— Injury 
TO  Servant— Neolioence— Assumption  of 
Rise. 

A  locomotive  engineer  does  not  assume  the 
risk  of  injury  from  the  negligent  failure  of  tho 
railroad  company  to  use  ordinary  care  to  fur- 
nish him  a  safe  place  to  work. 

7.  Master  and  Sebvant  €=»286(15)— Inju- 
ries to  Servant— Bluffs  Near  Railroad 
Track— Questions  fob  Jury. 

In  an  action  for  the  death  of  a  locomotive 
engineer  struck  by  a  bluff  near  the  track,  evi- 
dence of  defendant's  rule  notifying  trainmen 
of  danger  from  structures  near  the  track,  does 
not  warrant  a  peremptory  instruction  for  de- 
fendant, particularly  where  the  rule  does  not 
piention  bluffs. 


8.  Appeal  and  E^bob  9=91050(1)— Harmless 
Erbor  -*  Evidence  —  UifOBjEOTEo  to  in 
Chiei^-Rkbuttal. 

Where  a  matter  was  testified  to  withont  ob- 
jection in  chief,  the  admission  of  the  same  tes- 
timony on  rebuttal  over  objection  will  not  be 
held  prejudicial  error. 

9.  Appeal  and  Error  «=9l060(l)— Harmless 
Error— Statement  of  Counsel. 

Statement  of  counsel,  in  action  for  inju- 
ries to  employi,  that  plaintiff  could  not  afford 
to  call  defendant  employ6s  as  witnesses  because 
they  would  lose  their  jobs,  Tield  not  prejudicial, 
in  view  of  plaintiffs  counsel's  admission  that 
there  was  no  such  evidence. 

Appeal  from  St.  Louis  Circuit  Court;  Leo 
S.  Rasslenr,  Judge. 

Action  by  Rose  M.  Brown,  administratrix 
of  the  estate  of  Andrew  G.  Brown,  deceased, 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company.  From  Judgment  for  plalntiit, 
defendant  appeals.    Affirmed. 

J.  W.  Jamison,  of  St  Louis,  for  appellant. 
Leahy,  Saunders  &  Earth,  of  St  Louis,  for 
respondent. 

BECTKER,  J.  This  is  an  action  by  Rose 
M.  Brown,  administratrix  of  the  estate  of 
Andrew  G.  Brown,  deceased,  to  recover  dam- 
ages from  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  for  the  death  of  the  said  An- 
drew G.  Brown,  an  employ^  of  the  defendant 
company,  caused  by  Its  alleged  negligence. 
•  While  in  charge  of  a  locomotive  engine  of 
the  defendant  company,  and  while  engaged  in 
drawing  a  train  In  interstate  commerce,  one 
of  the  tank  boxes  on  the  tender  of  the  locomo- 
tive ran  hot,  and  said  Brown,  while  standing 
on  the  ladder  or  steps  leading  down  from  the 
gangway  that  formed  the  fore  pert  of  the 
tender,  inspecting  said  tank  box,  came  in 
contact  with  the  stone  projecting  from  an 
embankment  along  the  said  right  of  way  of 
said  railroad  and  was  knocked  from  bis  en- 
gine, inflicting  injuries  upon  him  which  re- 
sulted in  tiis  death.  From  a  verdict  in  favor 
of  plaintiff  in  the  sum  of  $2,5(X),  defeudant 
appeals. 

The  grounds  of  negligence  in  plaintiff's  pe- 
tition relied  on  for  a  recovery  are,  in  sub- 
stance: £lrst,  that  owing  to  insufficiency  and 
lack  of  repair  and  attention  on  the  part  of 
the  defendant,  the  locomotive  developed  a 
condition  known  as  a  hot  box  in  one  of  the 
journals.  Second,  that  while  plalntlfCs  dece- 
dent was  making  an  examination  of  the  hot 
box,  he  "grasped  the  handrail  of  the  engine 
and  tender  and  leaned  out  In  order  to  enable 
him  to  obtain  a  view  of  the  side  of  the  en- 
gine, and  while  so  leaning  out  lie  came  la 
contact  with  a  stone  projecting  from  the  em- 
bankment along  the  right  of  way  of  said  de- 
fendant," throwing  him  from  the  engine  and 
so  injuring  him  as  to  result  in  his  death. 
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Third,  tliat  the  def^dant  permitted  Its  right 
of  way,  at  the  point  where  plaintiff's  dece- 
dent was  Injured,  to  be  left  In  a  dangerous 
and  unsafe  condition  by  reason  of  the  wall 
or  embankment  along  which  the  defendant's 
tracks  were  laid  at  this  point,  being  left  in 
sach  close  proximity  to  the  rails  as  to  en- 
danger the  life  or  limb  of  the  servants  of  the 
defendant  while  In  the  dlsdiarge  of  their 
duties  In  the  operation  of  the  locomotive  and 
train. 

Defmdanfs  answer  admitted  that  Brown 
met  with  injuries  resulting  in  his  death, 
while  in  its  employ  as  an  engineer,  and  while 
operating  a  train,  and  at  a  time  when  said 
train  was  rapidly  moving  i^t  about  40  or  50 
miles  an  hour,  by  the  deceased  coming  In 
contact  with  a  natural  barrier  or  bluff  located 
parallel  to  defendant's  railway  tracks.  The 
answer  contained  a  plea  of  contributory  neg- 
ligence, and  a  further  answer  that  the  de- 
ceased. In  the  performance  of  his  duties,  had 
passed  said  barrier  and  bluffs  while  operat- 
ing defendant's  locomotive  as  an  engineer 
In  "the  daytime  and  nighttime"  for  a  period 
of  many  years  next  prior  to  the  date  of  his 
injuries,  and  that  he  was  familiar  with  the 
location  of  both  defendant's  trades  and  the 
bluff  or  point  referred  to,  and  tha<>  with  such 
knowledge  the  deceased  was  guilty  of  negli- 
gence In  placing  himself  in  a  position  of  peril 
on  said  ladder,  whereby  he  fully  assumed  the 
risks  and  dangers  incident  to  his  position. 
The  answer  also  sets  up  the  plea  that  the 
deceased  violated  one  of  the  defendant's  rules 
advising  employes  that  there  were  obstruc- 
tions on  the  defendant's  right,  of  way  along 
its  tracks  that  would  not  clear  a  man  rldtng 
on  the  side  of  the  car,  by  which  all  employes 
were  required  to  take  notioe  and  protect 
themselves  from  Injuries  in  passing  such 
obstructions,  and  that  the  deceased  was  in- 
jured as  a  result  of  the  violation  of  that  rule. 
The  reply  was  conventional. 

The  essential  facts  disclosed  by  the  evi- 
dence adduced  on  behalf  of  the  plaintiff  may 
be  stated  as  follows: 

The  deceased  was  52  years  old,  and  on 
November  4,  1914,  the  day  on  which  he  met 
with  his  injuries  which  resulted  in  his  death, 
was  earning  from  $175  to  $100  iier  month. 
He  was  the  husband  of  Rose  M.  Brovm,  who 
is  the  administratrix  of  his  estate.  He  bad 
been  In  the  employ  of  the  defendant  company 
as  an  engineer  for  about  14  y^rs,  and  for 
many  years  prior  thereto  had  worked  for  the 
company  In  other  capacities. 

On  the  day  in  question,  Brown  was  making 
his  ran  from  New  Franklin  to  St  Louis,  Mo., 
a  distance  of  188  miles,  drawing  one  of  de- 
fendant's fast  passenger  trains.  The  locomo- 
tive assigned  him  for  that  run  was  what  Is 
known  as  a  ten-wheel  type  engine,  weighing 
137%  tons,  has  an  open  cab,  and  the  tank 
on  the  tender  connected  to  the  engine  was  9 
feet  7  Inches  In  width,  whUe  the  gauge  be- 
tween  defendant's   tracks   was   4   feet   8V& 


inches.  The  Journal  box  of  the  front  wheel 
on  the  left  side  of  the  tank,  or  fireman's  side 
of  the  engine,  bad  on  several  occasions  prior 
to  the  day  in  question  been  reported  as  run- 
ning hot,  and  the  very  day  before,  this  par- 
ticular tank  box  having  been  reported  as 
running  hot,  was  examined  and  repacked,  but 
during  the  trip  of  November  4th  the  Journal 
box  again  ran  hot  so  that  the  deceased,  when 
he  stopped  the  train  at  McBaln,  connected  a 
rubber  hose  to  a  valve  In  the  tank  and  kept 
a  small  stream  of  water  running  Into  the 
said  box.  This  method  of  treating  a  tM>x 
which  is  Indlned  to  overheat  Is  referred 
to  by  yariooB  witnesses  as  the  "Keeley  Cure." 

There  is  testimony  that  Brown  kept  up 
the  "Keeley  Cure"  from  McBaln  up  to  mile- 
post  116,  the  point  at  which  he  met  with  his 
injuries.  Brown  examined  the  box  at 
McBaln,  again  at  North  Jefferson,  and  also  at 
Mokahe.  The  tracks  of  the  defendant  com- 
pany east  of  Mokane  run  parallel  with  the 
MlBsoorl  river  and  close  up  to  a  series  of 
bluffs.  Some  few  minutes  after  the  train 
had  left  Mokane,  Brown  walked  from  bis 
seat  In  the  cab  to  the  gangway  between  the 
engine  and  tender,  stepped  down  onto  the 
steps  leading  from  the  gangway,  holding  the 
handrail  of  the  tender  In  one  hand  and  the 
handrail  of  the  engine  in  the  other,  evidently 
for  the  purpose  of  inspecting  the  tank  box, 
and  while  in  that  position  he  was  struck  be- 
tween the  hips  and  shoulders  by  a  projecting 
rock  in  the  bluffs  and  knocked  off  the  engine, 
meeting  with  Injuries  from  which  he  died  the 
following  day.  This  occurred  about  9  miles 
east  of  Mokane,  and  according  to  the  testi- 
mony the  distance  or  clearance  from  the  side 
of  the  tank  to  the  projecting  rock  in  the 
bluffs,  at  the  point  where  Brown  was  struck, 
was  20  to  24  Inches. 

One  Blackmer,  a  witness  for  the  plaintiff, 
testified  he  was  one  of  the  defendant's  en- 
gineers and  had  charge  of  the  engine  In  ques- 
tion on  its  trip  the  previous  day,  from  St 
Louis  to  New  Franklin,  and  that  it  had  been 
necessary  for  him  to  use  water  on  the  jour- 
nal  in  the  same  tank  box  on  that  trip;  that 
he  bad  reported  the  box  as  running  hot 

James  £1.  Hayes  testified  for  plaintiff  that 
he  was  a  locomotive  engineer  for  the  Missouri 
Padflc  Railway  Company ;  that  he  had  18 
years'  experience  as  such,  and  that  he  had 
been  given  the  assignment  of  engineer  for 
pulling  many  of  the  special  trains  for  his 
road,  and  that  he  was  familiar  with  Che 
rules  as  to  obstructions  and  clearances  in 
operating  railroads;  that  the  clearances  on 
the  Missouri  Padflc,  which  paralleled  the 
defendant's  road  on  the  other  side  of  the 
Missouri  river  for  a  distance  of  85  miles, 
also  running  along  at  the  foot  of  bluffs  the 
same  as  the  defendant's  road,  were  not  less 
than  5  feet  on  Its  main  line;  that,  while  a 
hot  box  was  not  necessarily  dangerous  if 
given  proper  attention,  it  is  a  matter  that 
requires  constant  watching,  and  that  there 
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was  only  one  way  to  watch  a  tank  box,  and 
that  was  to  get  down  on  the  side  of  the  tank 
steps  and  look  andemeath ;  that  the  tank  on 
engines  of  this  type  protruded  out  from  the 
frame  and  the  truck  box  about  18  to  22  Inch- 
es, so  that  It  would  be  necessary  to  get  down 
on  the  steps  of  the  tank  In  order  to  look 
underneath  to  examine  the  tank  box;  that 
a  man  making  such  an  inspection  would  have 
.to  squat  down,  which ,  would  project  his  body 
oat  toward  the  bluffs  slightly;  that  you 
could  see  the  end  of  the  tank  box  from  the 
cab  of  certain  engines,  but  it  would  be  im- 
possible to  see  the  entire  box ;  that,  when  the 
box  was  running  warm  and  the  "Keeley 
Cure"  had  been  applied,  it  was  necessary  to 
watch  it  frequently  in  order  to  be  sure  that 
the  water  kept  flowing ;  that  frequently  sedi- 
ment or  rust  on  the  inside  of  the  tank  would 
stop  up  the  valve  leading  from  the  tank  to 
the  hose  and  would  stop  the  flow  of  water, 
which  might  result  in  the  Journal  running 
red  hot  and  cause  serious  trouble;  that  be 
had  frequently  himself  made  an  inspection 
of  a  hot  box  in  the  same  manner  on  the 
Missouri  Pacific  road,  running  along  bluCFs, 
even  at  40  miles  per  hour. 

W.  P.  Smith,  one  of  plainttfTa  witnesses, 
testified  he  was  a  railroad  engineer  and  bad 
some  22  years'  experience  on  the  Southern 
Pacific,  Mexican  Central,  Ft  Worth  and  Rio 
Grande,  Atchison,  Topeka  &  Santa  F6,  Balti- 
more &  Ohio,  and  Texas  Paetflc;  that  he  had 
examined  the  engine  that  had  been  driven 
by  Brown  at  the  time  of  the  accident;  that 
the  tank  projected  about  20  inches  from  tbe 
truck  box;  that  he  had  experience  with 
many  hot  boxes;  that  the  usual  method  of 
treatment  was  to  apply  the  "Keeley  Cure"; 
that  a  hot  box  as  well  as  the  "Keeley  Cure" 
needed  watching  all  the  time;  that  the  only 
way  to  watch  it  would  be  to  get  down  onto 
the  steps  beside  the  tank  and  look  at  it  while 
the  engine  was  running;  and  that  that  was 
the  usual  and  customary  method  of  inspect- 
ing a  hot  box  on  a  passenger  engine  when  the 
train  was  in  motion.  He  also  testified  that 
more  or  less  scale,  moss,  and  other  sediment 
collected  In  the  tank,  and  quite  frequently 
the  hose  used  for  the  "Keeley  Cure"  would 
choke  up,  and  if  the  water  was  shut  off  the 
Journal  might  become  tremendously  hot  and 
would  be  liable  to  break  off,  causing  a  wreck ; 
that  the  safety  of  the  passengers  had  to  be 
considered;  and  that  the  "Keeley  Cure" 
Should  be  looked  at  every  three  or  four  min- 
utes. He  further  testified  that,  on  the  roads 
that  he  had  worked,  the  clearance  would 
"possibly  be  from  5  to  7  feet  from  the  side  of 
the  cab." 

The  conductor  in  charge  of  the  train,  O.  R. 
Campbell,  testified  that  he  had  observed 
Brown  putting  some  oil  on  the  box  at  Mokane 
after  he  had  delivered  bis  orders  to  blm; 
Hxat  be  had  noticed  that  the  Journal  In  that 
box  had  been  running  warm  and  that  some- 
times they  "ran  a  little  water  on  it";   tbat 


he  had  seen  Brown,  as  well  as  otber  en- 
gineers of  the  road,  working  over  that  box ; 
that  he  had  examined  the  spot  where  Brown 
had  been  knocked  from  the  engine  and  found 
the  rock  projecting  at  that  point  between  20 
inches  to  2  feet  from  the  side  of  the  tank  of 
the  engine,  and  that  the  rock  was  about  4  or  5 
Inches  from  the  ground;  that  where  Brown 
was  knocked  off  the  engine  there  is  a  curve 
in  the  tracks. 

Dick  Snell  testlfled  he  was  the  fireman  on 
the  engine  with  Brown  on  the  day  of  tbe 
accident;  tbat  the  box  in  question  was  run- 
ning hot;  that  at  North  Jefferson  Brown 
turned  a  little  water  on  It,  which  was  kept 
running  up  to  the  time  Brown  was  knocked 
off  tbe  engine;  tbat  this  box  bad  been  run- 
ning warm  for  a  "trip  or  two" ;  that  be  saw 
Brown  get  down  off  of  his  seat  and  cross  the 
deck  of  the  engine,  and  that  when  be  turned 
his  bead  a  minute  later  be  saw  Brown  stand- 
ing on  tbe  steps  of  the  tank  looking  toward 
the  tank  box ;  that  as  be  was  thus  standing 
on  the  steps  he  was  knocked  off  by  the  projec- 
tion from  the  bluffs;  that  the  distance  from 
the  point  of  the  bluffs  which  struck  Brown 
to  the  outside  of  the  tank  was  probably  20 
inches. 

There  is  also  testimony  that,  when  Brown 
stopped  the  train  at  the  water  tank  at  Mo- 
kane, Brown  called  the  attention  of  the  - 
roundhouse  foreman  to  the  tank  box,  and 
that  the  roundhouse  foreman  took  a  packing 
iron  and  shoved  the  packing  back  and  put 
some  oil  into  the  box. 

In  light  of  the  assignments  of  error  it 
will  not  be  necessary  to  set  forth  defendant's 
testimony. 

[1,  2]  I.  The  main  point  raised  by  appel- 
lant is  that  the  trial  court  erred  in  refusing 
to  give  defendant's  requested  peremptory  in- 
struction In  tbe  nature  of  a  demurrer  at  tbe 
dose  of  the  case,  it  being  contended  that 
plaintiff  failed  to  prove  negligence  on  the 
part  of  the  defendant 

To  this  we  cannot  agree.  There  was  plain- 
tiff's witness  Hayes,  who  was  permitted  to 
testify,  without  objection,  tbat  be  was  famil- 
iar with  tbe  rules  as  to  projections  and 
clearances  in  operating  railroads,  and  that 
the  clearances  on  the  Missouri  Pacific,  run- 
ning parallel  with  the  defendant's  road  on 
the  opposite  side  of  the  Missouri  river,  be- 
tween the  bluffs  and  the  side  of  the  engine, 
were  not  less,  than  five  feet.  Also,  tbe  testi- 
mony of  plaintiff's  witness  Smith,  an  en- 
gineer of  some  22  years'  experience  on  such 
roads  as  the  Southern  Pacific,  Mexican  Cen- 
tral, Ft  Worth  &  Rio  Grande,  Atchison, 
Topeka  &  Santa  Fg,  Baltimore  &  Ohio,  and 
Texas  Pacific,  in  which  we  note  the  following 
questions  and  answers: 

"Are  you  familiar  with  clearness  on  railroads, 
bluff  clearances  and  other  clearances?  A. 
Well,  I  have  never  taken  any  actual  measure- 
ments of  them.  On  the  roads  I  have  worked  on, 
the  clearness  would  possibly  be  from  five  to  sev- 
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en  feet.     Q.  From  what?     A.  From  the  side 
of  the  cab." 

That  testimony,  when  taken  In  connection 
with  the  further  testimony  of  both  Hayes  and 
Smith  to  the  effect  that  the  proper  manner 
of  Inspecting  a  truck  box  that  Is  either  run- 
ning hot  or  Is  being  given  the  '"Keeley  Oure" 
Is  for  the  engineer  to  get  onto  the  steps,  on 
the  forward  end  of  the  tender,  and  look 
down  at  the  box  In  the  manner  that  plaln- 
tUTs  decedent  concededly  was  doing  In  this 
case  at  the  time  he  was  knocked  off  the 
engine,  we  take  It  makes  it  a  question  fbr 
the  jury  as  to  whether  or  not  the  defendant 
was  guilty  of  negligence  In  leaving  the  em- 
bankment or  bluff  along  Its  right  of  way  at 
the  point  In  question  so  close  to  Its  tracks 
that  there  was  a  clearance  of  but  20  to  24 
Inches  between  the  side  of  the  tank  and  the 
bluffs.  To  hold  otherwise  would  be  to  de- 
clare, as  a  matter  of  law,  that  Brown  had  no 
right.  In  the  proper  exercise  of  his  duties,  to 
examine  the  hot  box  In  the  manner  used  by 
him  while  the  train  was  In  motion,  which 
could  not  be  done  In  light  of  Hayes'  and 
Smith's  testimony.  While  it  Is  true  that 
plaintiff's  testimony  on  these  matters  was 
directly  In  conflict  with  that  of  defendant's 
witnesses,  as  to  the  question  of  the  custom- 
ary and  usual  manner  of  examining  a  hot 
box  while  the  train  was  In  motion,  such  testi- 
mony cannot  be  considered  In  determining 
whether  the  court  properly  refused  to  direct 
a  verdict  for  the  defendant,  as  plaintiff  Is 
entitled  to  every  reasonable  Inference  arising 
frcHn  her  own  testlm<«y  as  well  as  In  addi- 
tion to  any  evidence  which  may  have  been 
adduced  by  the  defendant  which  wlU  help 
to  make  out  plaintiff's  case.  Hall  v.  Mfg.  G. 
&  C.  Co.,  260  Mo.  351,  168  S.  W.  927,  Ann, 
Cas.  1916C,  375;  Stauffer  v.  Met  St.  By.  Co., 
243  Mo.  loc.  clt  316,  147  S.  W.  1032. 

[3]  In  light  of  the  testimony,  therefore, 
that  hot  boxes  were  of  not  Infrequent  occur- 
rence, and  that,  when  a  box  began  to  show 
signs  of  running  hot,  It  was  the  usual  and 
customary  thing  to  apply  what  has  been 
termed  the  "Keeley  Cure,"  the  process  by 
which  water  Is  taken  from  a  valve  In  the 
tank  through  a  small  hose  and  discharged 
Into  the  top  of  the  hot  box,  and  that,  by  rea- 
son of  the  danger  of  the  flow  of  the  water 
through  the  small  tube  being  stopped  because 
of  sediment  In  the  bottom  of  the  tank.  It 
was  necessary  and  due  precaution  for  the 
safety  of  the  passengers  required  that  the 
engineer  Inspect  and  keep  under  observation 
the  flow  of  water  Into  the  box,  and  see  to  It 
that  It  did  not  stop  and  thus  permit  the 
Journal  to  become  superheated  and  thereby 
risk  the  Journal  breaking  and  causing  a 
wreck ;  that  the  only  practical  manner  for  an 
Infection  of  a  hot  box  being  subjected  to 
the -water  treatment  Is  for  the  engineer  to 
step  down  on  the  steps  between  the  tank  and 


plaintiff  was  In  the  act  of  Inspecting  a  box 
that  was  running  hot,  which  be  was  subject- 
ing to  the  "Keeley  Cure,"  when  he  was 
knocked  off  by  a  projecting  rock  from  a  bluff 
that  was  but  20  to  24  Inches  In  the  clear  from 
the  side  of  the  tank,  when  taken  together 
with  the  further  testimony  that  on  other 
roads  In  the  country  the  clearances  between 
bluffs  and  the  side  of  the  tank  was  about  5 
feet,  made  a  case  which  In  our  Judgment  the 
trial  Judge  properly  submitted  to  the  Jury. 

Defendant  company  Is  required,  the  same 
as  any  other  employer,  to  use  ordinary  care 
to  provide  a  reasonably  safe  place  to  work 
for  Its  employes  considering  the  character  of 
their  work,  and  Is  liable  for  Injuries  result- 
ing from  its  failure  to  use  such  care.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co."  V.  Hall,  243 
Fed.  76,  155  C.  C.  A.  606.  And  railroad  com- 
panies will  not  be  held  to  have  exercised  ordi- 
nary care  to  provide  reasonably  safe  condi- 
tions for  their  employes  to  do  their  work 
when  they  permit  standpipes,  telegraph  poles, 
fences,  buUdlngs,  and  other  structures  to  be 
maintained  so  close  to  their  tracks  that  em- 
ployes being  oa  the  outside  of  their  moving 
oars  or  engines,  in  the  performance  of  their 
duties,  are  crushed  by  them.  Fish  v.  Ry.  Co., 
263  Mo.  106^  172  S.  W.  340,  Ann.  Cas.  1916B, 
147;  George  v.  Ry.  Co.,  225  Mo.  364,  125  S. 
W.  196;  Charlton  v.  Ry.  Co.,  200  Mo.  413, 
98  S.  W.  529;  Murphy  v.  Ry.  Co.,  116  Mo. 
Ill,  21  S.  W.  862. 

[4-8]  II.  Learned  counsel  for  appellant  ur- 
genUy  urges  the  point  that  Brown  met  with 
his  Injuries  because  of  the  "extraordinary 
and  unusual  position  In  which  he  placed  him- 
self down  on  the  side  of  the  engine  near  the 
ground  as  It  was  approaching  and  was  pass- 
ing along  the  curve  by  the  bluffs.  He  assum- 
ed the  risk  of  that  situation." 

In  view  of  the  testimony  for  plaintiff  that 
this  position  which  Brown  assumed  was  the 
usual  and  customary  position  for  an  engineer 
to  take  In  examlnhig  a  hot  box  on  a  tender 
that  was  being  glv»i  the  water  treatment, 
the  question  of  plalntitrs  contributory  neg- 
ligence was  properly  submitted  to  the  Jury. 
This  being  an  action  under  the  federal  stat- 
utes, under  Acts  of  Congress  of  April  22, 
1908,  c.  149,  36  Stat.  66  (U.  S.  Comp.  St.  1916, 
§S  8657-8666),  contributory  negligence  is  not 
a  bar  to  recovery  for  injuries  to  a  servant, 
but  only  to  diminish  the  damages  awarded  by 
the  Jury  tn  proportion  to  the  amount  of  neg- 
ligence attributable  to  the  injured  employ^. 
If  Brown  met  with  his  Injuries,  which  re 
suited  In  his  death,  by  the  negligent  failure 
of  the  defendant  to  use  ordinary  care  to  fur- 
nish him  a  safe  place  in  which  to  work. 
Brown  cannot  be  held  to  have  assumed  the 
risk  of  injury  resulting  from  such  negligence. 
WlUlams  V.  Pryor,  272  Mo.  613,  200  S.  W.  63 ; 
Fish  V.  By.  Co.,  supra. 

[7]  III.  Defendant's  rules  which  were  in- 
troduced In  evidence  to  the  effect  that  all 
the  oiglne  and  look  at  the  box,  and  that ;  employes  were  notified  that  there  were  coal 
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shoots,  platforms,  and  other  structnres  locat- 
ed on  the  main  lines  and  on  sidings,  also 
structures  and  platforms  belonging  to  private 
corporations  and  persons  located  on  Indus- 
trial sidings  and  spurs  that  will  not  dear  a 
man  riding  on  the  side  of  cars,  and  that  all 
employes  must  protect  themselves  from  In- 
Jury  In  passing  such  structures,  is  not  suffi- 
cient to  warrant  a  peremptory  instruction  to 
,  the  jury  in  this  case  to  find  for  the  defendant, 
and  we  rule  that  under  the  facts  In  this  case 
it  was,  nevertheless,  a  question  for  the  Jury 
as  to  whether  or  not  the  defendant  was  negli- 
gent in  exercising  ordinary  care  to  furnish 
plaintlfF  a  safe  place  to  work.  Furthermore, 
the  rule  relied  upon  by  defendant  which  calls 
specific  attention  to  certain  coal  shoots,  plat- 
forms, and  other  structures  makes  no  men- 
tion of  the  fact  that  the  bluffs  anywhere 
along  Its  line  were  so  near  the  tracks  that 
they  would  not  clear  a  man  riding  on  the 
side  of  a  car  or  engine  In  the  performance 
of  his  duty.  The  employ^  may  rightfully  as- 
sume, in  the  absence  of  notice  to  the  con- 
trary, that  his  employer  has  used  reasonable 
care  In  fumlshiilg  him  a  safe  place  for  the 
carrying  on  of  his  duties  in  the  line  of  his 
employment. 

[•1  IV.  Appellant  contends  that  Hayes,  an 
engineer  on  the  Missouri  Pacific  Railroad, 
when  testifying  as  a  witness  for  plaintiff, 
should  not  have  been  permitted  to  give  his 
impressions  of  the  clearances  where  that 
company's  line  of  railroad  paralleled  the 
defendant's  tracks  on  the  other  side  of  the 
Missouri  river. 

It  is  sufficient  to  dispose  of  this  point  to 
state  that  the  record  shows  that  the  defend- 
ant made  no  objection  when  Hayes  was  on 
the  stand  for  the  first  time  and  gave  testi- 
mony on  this  point.  While  It  is  true  that  an 
objection  was  made  when  Hayes  was  recalled 
In  rebuttal,  this  objection,  however,  we  hold 
came  too  late.  The  matter  having  been  testi- 
fied to  without  objection  in  chief,  the  admis- 
sion of  the  same  testimony  oa  rebuttal  over 
objection  will  not  be  held  prejudicial  error. 
Masonic  Mut.  Ben.  Soc.  v.  Lackland,  97  Mo. 
137,  10  S.  W.  395,  10  Am.  St.  Rep.  298; 
McPherson  v.  Andes,  76  Mo.  App.  204. 

[I]  V.  One  of  the  counsel  for  plaintiff,  in 
his  argument  to  the  Jury,  made  a  statement  to 
the  effect  that  plaintiff  could  not  afford  to 
call  employes  of  the  defendant  to  testify  as 
witnesses,  "because  they  would  have  lost 
their  jobs  if  they  had,"  whereupon  counsel 
for  defendant  objected  in  the  following  lan- 
guage: 

"I  object  to  that  and  ask  that  counsel  be  rep- 
rimanded for  making  that  statement,  that  those 
employes  would  lose  their  jobs  if  titej  testified 
for  the  plaintiff." 

Thereupon  the  court  stated: 

"There  is  no  such  testimony  in  the  record." 
Counsel  for  Plaintiff:    "There  is  no  such  tes- 


timony, bnt  the  fact  remains  that  It  Is  legiti- 
mate argument  and  the  conduct  of  Ur.  Snell 
on  the  stand  makes  it  proper  for  me  to  make 
that  st^ment."  Counsel  for  Defendant:  "I 
except  to  the  failure  of  the  court  to  sufficiently 
reprimand  counsel  for  that  statement." 

It  will  be  noted  that  the  exception  to  suffi- 
ciently reprimand  adverts  only  to  the  first 
statement  of  counsel  for  plaintiff  to  which, 
upon  objection  being  made,  the  court  stated: 
"There  Is  no  such  testimony  in  the  record." 
The  statement  following  that  admonition  on 
the  part  of  the  court  was  not  objected  to. 
In  light  of  the  record  In  this  case  we  Are 
unable  to  rule  that  the  action  of  the  court, 
in  view  of  the  statement  of  counsel  for  plain- 
tiff, was  such  as  could  have  prejudiced  de- 
fendant in  the  eyes  of  the  Jury,  and  there- 
fore rule  this  point  against  appellant 

VI.  Complaint  is  also  made  of  the  action 
of  the  trial  court  In  refusing  three  instruc- 
tions requested  by  the  defendant. 

We  have  examined  each  of  said  instruc- 
tions thus  refused,  and  it  sufficiently  appears 
from  what  we  have  already  stated  In  this 
opinion  that  the  court  properly  refused  each 
of  such  instructions.  A  reading  of  all  the 
instructions  in  the  case  shows  that  the  court 
gave  nine  instructions  for  the  defendant.  In 
which  the  learned  trial  Judge  carefully  nar- 
rowed the  Issues  in  the  case  to  conform  to  the 
evidence,  and  su<^  instructions  fuUy  and 
fairly  covered  the  case. 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  is  affirmed. 

RKYMOLDS,  P.  J.,  and  ALLEN.  J.,  concur. 


DOWNING  ▼.  LA  SHOT  et  aL  (No.  2461.) 

(Springfield   Court  of  Appeals.     Missouri. 
May  8,  1919.) 

1.  Landlokd  and  Tenant  «=>291(6%)— Un- 

LAWFtn.   DeTAI.VEB— JTJBISDICTION. 

An  unlawful  detainer  case  must  originate  in 
the  justice  court,  and  the  circuit  court  has  only 
appellate  jurisdiction. 

2.  Landlord  and  Tcnant  «s>291(18)— Un- 
lawful. Dktaineb— Appeal— TiM»—"DtJB- 
iNO  Tebm"— "Vacation." 

Under  Rev.  St  1909,  {  7705,  as  to  appeal  in 
unlawful  detainer,  a  judgment,  rendered  duc- 
ing  a  temporary  adjournment  or  recess  of  the 
circuit  court  from  December  Stb  to  January 
10th,  following,  was  rendered  "during  the  term" 
of  the  circuit  court,  and  not  "in  vacation,"  and 
therefore  appeal  therein  was  returnable  within 
six  days  after  judgment  rendered  in  justice 
court 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  During 
Term ;    Vacation.] 
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8.  TiKK  ^ssKHQy-vstAwrm.  Dxujnxk— Ap> 

PEAX.. 

Under  Rev.  St.  1909,  81  7705,  8057.  anbd.  4, 
where  judgment  in  onlawful  detaioeT  wu  ren- 
dered io  jastice  court  December  27,  1015,  in  or- 
der for  the  justice  to  have  bad  the  authority 
to  grant  appeal  therefrom,  the  affidavit  for  ap- 
peal and  appeal  Bond  must  have  been  filed  with 
him  on  or  before  the  Ist  day  of  the  followinj: 
January,  which  was  a  Saturday. 

4.   IiANDLORD    AWD    TENANT    «=»288— UWLAW- 

FDi.  Detainer— Code. 
The  law  governing  forcible  entry  and  de- 
tainer ia  a  code  unto  itself,  and  its  manda- 
tory requirements  must  be  strictly  observed. 

Si.  LANDI.OBD    AND    TENANT    «5»291(18)— TJN- 

i.AWFni.  Detainer— APPEAt. 
Where  in  unlawful  detainer  case  appeal 
bond  wag  not  filed  in  time,  the  mere  fact  that 
the  justice  recited  in  his  docket  that  the  appeal 
was  granted  did  not  make  it  an  appeal ;  his  au- 
thority being  limited  by  the  etatate  which  did 
not  authorize  appeal,  except  where  bond  is 
filed  in  time. 

e.  ILandlord  and  Tenant  «s>291(18)  —  Un- 

LAWFOL  DeTAINSS— APPEAI.. 

Where  plaintiff's  appeal  bond  in  unlawful 
detainer  case  was  not  filed  in  time,  the  fact  that 
defendant  appeared  and  tried  out  the  pretend- 
ed appeal  in  the  circuit  court  made  no  differ- 
ence, because  an  appearance  under  such  circum- 
stances win  not  confer  jurisdiction. 

7.  Juancxs  ov  the  Peace  «=3l01(l)— Affsai, 
Bon  d— LiAniLiTY. 
W'liere  api>eal'  in  unlawful  detainer  case  was 
not  taken  within  the  time  required  by  Bcv.  St. 
1909,  S  7705,  the  appeal  bond  therein  was  void, 
and  did  not  bind  the  sureties  thereon,  although 
they  signed  it  voluntarily. 

Error  to  Circuit  Court,  Pemiscot  County; 
Sterling  H.  McCarty,  Judge. 

Suit  by  Bettie  Downing  against  Bra  La 
Sbot  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed  and  r^ 
manded,  with  dlrectlous. 

B.  A.  McKay,  of  CaruthersvlUe,  for  plain- 
tiffs In  error. 

W.  W.  Oorbett,  of  CaruthersvlUe,  for  de- 
fendant In  error. 

BRADLEY,  J.  This  Is  a  suit  on  a  bond 
given  by  defendant,  Eva  La  Shot,  on  appeal 
from  a  Judgment  In  a  Justice  of  the  peace 
court  in  an  unlawful  detainer  case.  Below, 
a  trial,  before  the  court  without  a  Jury,  re- 
sulted in  a  Judgment  in  favor  of  plaintiff 
and  against  the  sureties  on  the  api>eal  bond. 
Being  unsuccessful  in  a  motion  for  a  new 
trial,  the  defendant  sureties  bring  the  cause 
to  this  court  by  writ  of  error. 

Plaintiff  below  is  defendant  la  error  here, 
defendants  below  are  plaintiffs  In  error  here, 
but  for  convenience  parties  will  be  referred 
to  as  originally  styled.    The  original  cause 


which  gave  rise  to  tiie  ca«e  at  bar  was  tried 
before  a  Justice  of  the  peace  in  Pemiscot 
county  on  the  27th  day  of  December,  1915. 
The  trial  resulted  In  a  Judgment  In  favor 
of  plaintiff  and  against  Eva  Ln  Shot  for 
possession  of  the  premises  sued  fbr,  monthly 
rents  and  costs.  On  December  81,  1915,  de- 
fendant In  the  unlawful  detainer  case,  Eva 
La  Shot,  filed  with  the  Justice  her  affidavit 
for  appeal  to  the  circuit  court,  and  on  that 
date  the  Justice  noted  in  his  docket  that  the 
appeal  was  granted;  and  on  the  4tfa  day  of 
January,  1916,  a  bond  was  filed  with  the 
Jostlce,  and  approved.  The  transcript  of  the 
Justice  was  filed  with  the  clerk  of  the  dr- 
cuit  court  January  6,  1916.  The  November 
term,  1915,  of  the  circuit  court  was  in  ses- 
sion on  December  8,  1915,  at  which  time  It 
adjourned  to  January  10,  1916.  The  defend- 
ant sureties  contend  that,  since  the  bond  sued 
on  in  the  instant  case  was  not  filed  with 
the  Justice  within  six  days  after  the  rendi- 
tion of  the  judgment  In  the  unlawful  de- 
tainer case,  and  transcript  of  the  Justice 
filed  with  the  clerk  of  the  circuit  court  with- 
in six  days  after  the  rendition  of  said  Judg- 
ment in  the  justice  court,  the  bond  is  a 
aulllty  and  void,  and  that  they  are  not  there- 
fore liable  thereon. 

Section  7705,  R.  S.  1909,  dealing  with  un- 
lawful detainer  appeals,  provides  that  when 
the  judgment  of  the  Justice  1%  rendered  dur- 
ing the  vacation  of  the  circuit  court,  the 
appeal  therefrom  shall  be  returnable  to  the 
first  day  of  the  next  term ;  but  if  the  Judg- 
ment in  the  Justice  court  be  rendered  dur- 
ing a  term  of  the  circuit  court,  the  api>eal  is 
then  returnable  wltliln  six  days.  This  ques- 
tion arises  on  the  facts  here:  Was  the  Judg- 
ment la  the  Justice  court  rendered  "during 
the  term"  of  the  circuit  court  or  "in  vaca- 
tion"? If  the  judgment  in  the  Justice  court 
was  rendered  during  the  term  of  the  circuit 
court,  then  the  appeal  from  the  Justice  court 
was  returnable  within  six  days;  If,  on  the 
other  hand,  the  Judgment  in  the  ju.sticc  court 
was  rendered  during  Jthe  vacation  of  the  cir- 
cuit court,  theu  the  appeal  wos  returnable  to 
the  next  term  of  the  circuit  court 

In  Hadley  v.  Bernero,  07  Mo.  App.  314,  71 
S.  W.  451,  the  St.  Louis  Court  of  Appeals, 
discussing  an  unl.iwful  detainer  appeal,  said; 

"As  to  the  meaning  of  the  sections  of  the  stat- 
utes bearing  on  tiiis  question,  we  think  they  use 
the  word  'term'  to  signify  the  entire  period 
from  the  first  day  of  a  term  as  fixed  by  law  to 
its  final  close,  and  the  word  'vacation'  to  signify 
the  period  between  the  adjournment  oj  any 
term  and  the  beRinning  of  another,  not  merely 
an  interval  when  the  court  is  not  in  session 
from  having  adjourned  for  more  than  a  day, 
but  not  to  coart  in  coarse.  Brayman  v.  Whit- 
comb,  134  Mass.  526;  Bronson  v.  Schnltcn, 
104  U.  S.  loc.  dt.  415  [26  L.  Ed.  797] :  State 
v.  Derkum,  27  Mo.  App.  (K.  C.)  628.  By  this 
construction,  a  temporary  adjournment  of  the 
St.  Louis  circuit  court  would  not  have  relieved 
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the  appellants  of  the  dat7  to  perfect  their  ap- 
peal from  the  jndgment  of  the  justice  of  the 
peace  if  given  in  term  time,  inside  of  six  days 
after  its  rendition." 

While  the  decision  In  Hadley  v.  Bernero, 
supra,  was  not  determined  wholly  by  the 
construction  quoted,  yet  that  point  was  in 
issue,  and  the  court  gave  its  construction  of 
the  statute  in  question.  In  Warner  v.  Don- 
ahue, 90  Mo.  App.  37,  72  S.  W.  492,  an  un- 
lawful detainer  appeal,  the  court  discusses 
this  same  question.    There  the  court  says: 

"A  term  of  court  has  been  defined  to  signify 
the  period  from  the  first  day  of  the  term  fixed 
by  law  until  court  ia  adjourned  to  the  next 
court  in  course,  and  the  word  'vacation'  has 
been  held  to  mean  the  period  between  the  day 
on  which  a  term  of  court  is  adjourned  to  the 
next  court  in  course,  or  until  the  day  of  the 
beginning  of  another  term,  and  not  the  mere 
interval  when  for  any  reason  the  court  is  not  in 
session  and  is  adjourned  over  for  more  than  a 
day.  State  v.  Derkum,  27  Mo.  App.  (K.  O.) 
628;  Hadley  t.  Bernero,  97  Mo.  App.  314  [71' 
S.  W.  451];  Bronson  v.  Schulten,  104  U.  S. 
loc.  cit.  415  [26  Lk  Ed.  797];  Brayman  t. 
Whitcomb,  134  Mass.  525.  Under  these  author 
ities  we  hold  that  the  month  of  December  was 
embraced  in  the  September  term,  1901,  of  the 
St.  Louis  county  circuit  court,  and  the  appeal 
from  the  justice's  court  was  taken  during  a  term 
of  the  circuit  court." 

In  State  v.  Derkum,  27  Mo.  App.  628,  the 
Kansas  City  Court  of  Appeals,  construing 
sections  1762  and  1769,  R.  S.  1879,  now  sec- 
tions 5057,  5064,  R.  S.  1909,  relative  to  fil- 
ing informations  during  term  time  and  In 
vacation,  held  that  the  words  "in  vacation" 
as  used  in  those  sections  has  reference  to  the 
vacation  between  the  terms  of  fhe  court,  and 
not  to  the  interim  or  recess  of  the  court  dur- 
ing any  term.  Hadley.  v.  Bernero  and  War- 
ner V.  Donahue,  supra,  are  the  only  cases  we 
find  dealing  directly  with  the  language  "dur- 
ing the  vacation  of  the  circuit  court"  and 
"during  the  term  of  such  court"  as  used  in 
section  7705,  R.  S.  1909,  relative  to  unlawful 
detainer  appeals.  State  v.  Derkum,  supra. 
Is  analogous,  but  construes  a  different  stat- 
ute. 

On  the  other  hand,  we  find  the  Supreme 
Court  in  Lumber  Co.  v.  Keener,  217  Mo.  522, 
117  S.  W.  42,  in  construing  section  3494,  R. 
S.  1879,  now  section  1770,  R.  S.  1909,  rela- 
tive to  the  meaning  of  a  provision  in  that 
section  that  the  court  In  which  a  suit  is 
brought,  or  In  vacation  the  clerk  thereof, 
shall'  make  an  order  of  publication  to  non- 
resident defendants.  The  Supreme  Court  in 
the  Keener  Case  held  that,  where  the  circuit 
court  of  Stoddard  county  adjourned  on 
March  20,  until  June  16,  1884,  the  interim 
being  within  the  statutory  period  of  a  single 
term,  that,  nevertheless,  the  (derk  of  the 
court  under  the  provisions  of  what  is  now 
section  1770,  R.  S.  1909,  had  authority  to 
issue  an  order  of  publication;   that  Is,  that 


during  that  Interim  the  drcoit  court  was 
"In  vacation"  so  far  as  that  term  is  used  in 
what  is  now  section  1770,  R.  S.  1909.  But 
one  of  the  controlling  features  of  the  Keen- 
er Case  was  an  act  of  the  Legislature.  Laws 
1883,  p.  112.  The  act  of  1883,  supra,  was 
amendatory  of  section  3126,  R.  S.  1879, 
relative  to  the  construction  of  statutes,  and 
added  a  new  provision  to  the  section.  This 
amendment  was  general,  and  provided  that 
whenever  any  act  is  authorized  to  be  done 
by,  or  any  power  given  to,  a  court  or  Judge 
thereof  in  vacation,  the  words  "in  vacation" 
shall  be  construed  to  include  any  adjourn- 
ment of  the  court  for  more  than  one  day. 
This  section  was  again  amended  in  18S5 
(Laws  1885,  p.  190)  by  adding  a  new  provi- 
sion as  to  the  powers  of  a  clerk  "in  vaca- 
tion." In  Lumber  Co.  v.  Keener,  supra,  ref- 
erence is  made  to  Hadley  v.  Bernero  and 
Warner  v.  Donahue,  supra,  and  also  State 
V.  Derkum,  supra,  but  these  cases  were  not 
overruled. 

[1]  The  object  and  purpose  of  making  an 
appeal  In  an  unlawful  detainer  case  return- 
able within  six  days  was  to  obviate  delay. 
American  Brass  Mfg.  Co.  v.  Phlllppl,  103  Mo. 
App.  loc.  dt.  53,  77  S.  W.  475,  765.  An  un- 
lawful detainer  case  must  originate  in  the 
Justice  court,  and  the  circuit  court  has  only 
ai^ellate  Jurisdiction.  Karicofe  v.  Schwau- 
er,  196  Mo.  App.  568,  196  S.  W.  46.  The 
object  to  be  attained  was  to  make  such  ap- 
peal returnable  as  soon  as  possible.  If  ait 
appeal  in  an  unlawful  detainer  case  is  taken 
during  the  recess  of  the  circuit  court,  and 
such,  perforce,  makes  the  appeal  returnable 
to  the  next  term  of  the  circuit  court,  then 
delay  will  necessarily  result  If  the  circuit 
court  is  merely  adjourned  to  a  certain  time, 
but  not  to  court  in  course,  and  an  unlawful 
detainer  appeal  is  taken  during  the  Interim, 
and  Is  made  returnable  to  that  term  of  the 
drcult  court,  then  It  would  be  for  deter- 
mination during  that  term,  and  delay  ob- 
viated, and  the  purpose  of  the  statute  achiev- 
ed. Suppose  A.  had  sued  B.  in  Pemiscot 
county  in  unlawful  detainer,  and  the  cause 
was  tried,  and  appeal  taken  on  December  10, 

1915.  The  circuit  court  was  then  in  recess. 
If  that  means  "in  vacation,"  then  this  ap- 
peal would  not  be  returnable  until  the  next 
regular  term  of  the  drcult  court  Then  sup- 
pose C.  had  sued  D.  In  the  same  county  in 
unlawful  detainer,  and  this  cause  is  tried 
in  the  Justice  court  and  appeal  taken  Jan- 
uary 10, 1916.  This  appeal  would  have  been, 
without  question,  returnable  within  six  days, 
because  the  circuit  court  was  then  in  ses- 
sion at  regular  term.  In  this  situation  we 
would  have  an  appeal  taken  on  January  10, 

1916,  in  the  same  county  and  to  the  same 
court  returnable  at  a  date  earlier  than  an 
appeal  of  the  same  kind  and  character  taken 
a  month  prior. 

[2]  We  do  not  believe  that  sudi  a  con- 
struction of  section  7705  would  be  reason- 
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aMe,  or  wdaUl  ^piflmi  On  tattenttoB.  ot  the 
Leglslatara  Tbe  contert  of  the  law  should 
be  obaerred  In  artivlng  at  the  legiSlatiTe  la* 
tent;  and  when  we  read  section  T705.  haying 
In  mind  that  Its  purpose  was  to  obviate  de- 
lay, we  can  reach  no  other  conclusion  than 
that  the  appeal  in  the  unlawful  detaioer 
ease  glrlng  rise  to  the  case  at  bar  was  i» 
tamable  within  six  days  after  the  judgment 
In  the  Justioe  ceatt  St.  Louis  A;  ten  Frait- 
Cisco  EtaUway  Oo.  v.  Oracy,  126  Ma  472,  20 
S.  W.  579;  Boas  ▼.  BalhKMd,  lU  Mo.  18. 
3»  S.  W.  541. 

Having  readied  tbe  conclnsion  that  the  on- 
lawful  detainer  appeal  was  returnable  with- 
in six  days  from  the  rendition  of  the' Judg- 
ment In  tbe  Justioe  court,  the  question  thra 
arises:  What  effect  did  tbe  failure  to  file 
tbe  biMid  With  the  justice  and  the  transcript 
with  the  cleric  of  the  circuit  court  within  the 
time  prescribed  by  the  statute  after  the 
renditlcm  of  the  judgment  in  the  justice  court 
have  on  the  liability  of  the  defendant  sure- 
ties in  the  case  at  bar? 

[3-S]  Under  section  7706,  R.  S.  1909,  no  ap- 
peal shall  be  allowed  unless  three  things 
within  the  proper  time  be  done,  to  wit:  (1) 
The  appeal  must  be  applied  for;  t3)  affi- 
davit must  be  filed  with  the  justice ;  (3)  sat- 
isfactory appeal  bond  must  be  filed  with  the 
justice.  All  these  steps  are  essential  before 
any  appeal  can  be  granted.  In  order  for  the 
justice  to  have  had  the  power  and  authority 
to  grant  the  appeal,  the  aflBdavlt  therefor 
and  the  bond  must  have  been  filed  with  him 
on  or  before  thelBt  day  of  January,  1916. 
Eailcofe  V.  Schwaner,  196  Mo.  App.  loc  dt. 
568.  196  S.  W.  46 ;  section  8057,  R.  S.  lOOO, 
subdivision  4.  The  transcript  may  be  filed 
in  the  circuit  court  on  or  before  the  return 
day  (section  7716,  B.  S.  1909),  but  not  so 
wiUi  the  affidavit  and  txmd  for  the  aK>eaL 
The  application  and  affidavit  for  the  appeal 
were  filed  December  81.  1916,  and-  were  filed 
In  time;  but  the  bond  was  not  filed  imtil 
January  4, 1916,  or  three  days  after  the  time 
had  expired  in  which  a  bond  could  lawfully 
be  filed.  Other  statutes  dealing  with  ap- 
peals frtKu  judgments  in  justice  of  the  peace 
courts  do  not  alter  the  situation,  because  the 
law  governing  forcible  entry  and  unlawful 
detainer  cases  is  a  code  unto  Itself,  and  its 
mandatory  requirements  must  be  rigidly  ob- 
served. Purcell  V,  Merrick,  172  Mo.  Am). 
412,  158  S.  W.  478.  The  mere  fact  that  the 
justice  recited  in  his  docket  that  the  ap- 
peal was  granted  on  December  31,  1915,  does 
not  necessarily  make  It  a  lawful  and  vaUd 
appeal,  or  make  It  en  appeal  at  all.  Tbe 
justice  bad  no  authority  to  do  anything  ex- 
oei>t  what  the  statute  authorized,  and  the 
statute  did  not  authorize  an  appeal  except 
that  a  bond  be  filed  in  time.  The  bond  was 
not  filed  in  time,  and  therefore  there  was  no 
^appeal  taken.  The  fact  that  the  defendant 
in  tbe  umawfol  detainer  case  appeared  and 
tiled  out  the  pretended  appeal  in  the  circuit 
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court  makes  no  OUfeteMa^  'becRoaer  «n  ap- 
peasanee  under  sneb  drenmstanoes  wUl  not 
oonfer  jurlsdictton.  Kavlcofe  v.  Schwaner, 
supra,  im  Mo,.  App.  Iocs,  dt  606,  19a  S.  W< 
4S,  and  eases  there  dted, 

[7]  Notwithstanding  the  fact  that  there 
was  no  appeal,  are  the  defendant  sureties 
liable  because  they  voluntarily  signed  the 
appeal  bond?  We  say  no.  In  4  0.  J.  i  3349, 
the  general  rule  is  stated  thus; 

"Where  no  appeal  can  lawfully  be  taken  in  a 
given  case,  a  bond  given  for  no  other  purpose 
than  the  taking  of  such  ah  appeal  is .  wholly 
without  consideratiou,  and  therefore  void, 
Whera  there  is  no  order  allowing  an  appeal  or 
stay  in  proceedings,  and  such  order  is  necessary 
to  effectuate  the  appeal  or  stay,  tbe  appeal  bond 
is  void.  If  the  appeal  is  not  taken  within  the 
time  provided  by  law,  the  court  acquires  no 
jurisdiction,  and  'Ithe  appeal  bond  la  void. 
Wbere  appellant  fails  to  file  a  transcript  of  the 
case  in  the  appellate  court  within  tbe  tima 
prescribed  by  law,  it  has  been  held  that  the 
appeal  has  no  existence,  and  consequently  there 
is  no  coiusideration  for^  and  no  liability  on,  the 
appeal  bond." 


In  support  of  the  above-quoted  text.  Garnet 
V.  Kodgers,  62  Mo.  146,  and  Hessey  v.  Heit- 
kamp,  9  Mo.  App.  36,  are  dted.  The  Garnet 
Case  involved  the  validity  of  an  appeal  bond 
from  a  justice  of  the  peace  court  Garnet 
bad  obtateed  a  judgment  by  default  against 
Bodgers  on  an  account  Bodgers  undertook 
to  appeal,  and  filed  bis  affidavit  and  bond 
Oierefor.  The  justioe  granted  tbe  appeal 
In  tbe  drcnlt  court  Oamet  on  moOon  caused 
dlsmiseal  of  tbe  appeal  on  the  ground  that 
no  motion  had  ever  been  made  before  tbe 
justice  to  set  aside  the  judgment  by  default 
before  said  appeal  was  takea  The  statute 
then  provided  that  no  appeal  should  be  tak- 
en from  a  judgment  by  default  in  a  justice 
court  unless,  within  ten  days  after  the  rendi- 
tion of  sudi  judgmoit  application  be  made 
to  the  justice,  by  the  party  aggrieved,  to  haye 
tbe  same  set  aside.  The  sureties  on  the 
appeal  bond  in  the  Garnet  Oase  were  urging 
that  they  were  not  liable  because  the  jus- 
tice could  not  lawfully  grant  an  appeal  un- 
til the  statute  with  reference  to  setting  aside 
a  judgment  by  default  had  been  complied 
with.  The  Supreme  Court  held  the  sureties 
on  that  bond  not  liable  and  the  bond  void. 
In  the  course  of  the  opinion  tbe  court  said: 

"It  will  be  seen  from  this  statute  that  the 
justice  has  no  authority  to  grant  an  appeal 
from  a  judgment  by  default,  unless  applicntioo 
to  set  said  default  aside  has  been  made  within 
ten  days  after  the  rendition  of  the  judgment, 
and  tbe  same  refused.  Until  this  is  done,  no 
authority  is  given  to  grant  the  appeal,  or  take 
the  recognizance  which  forms  a  part  thereof. 
It  has  been  held  by  this  court  that  an  appeal 
taken  without  such  application  is  void,  and 
will  give  the  drcuit  court  to  which  the  cause 
is  attempted  to  be  taken  no  jurisdiction  of  tbe 
cause." 
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-  In 'AiDpott  iitfb»  eonolaalon  readied  In 
tbi  6krn«t  Case,  the  ceaH  dtes  Barnett  St 
Ivera  V.  Lyacb,  8  Mo.  860,  and  Adams  et  al. 
V,'  Wilson,  10  MO.  841.'  Tile  Si^reme  Court 
in  the  Garnet  Case,  8l)eaklng  of  the  Wilson 
Case,  says:  ' 

"The  recognizances  sued  on  in  that  cise  were 
executed,  and  the  supposed  appeals  taken,  more 
than  ten  days  after  the  rendi^on  of  the  Judg- 
ments by  the  justice,  and  after  the  time  erpired 
fixed  by  law  for  taking  or  granting  an  appeal. 
Judge  Scott,  who  rendered  the  judgment  of  the 
court  in  that  case,  used  this  language:  The 
law  requires  recognizances  to  be  entered  into 
before  the  justice  who  tries  the  cause,  and  with- 
in ten  dajrs  from  the  day  of  the  trial  or  from 
tiie  refusal  to  set  aside  a  judgment  of  nonsuit. 
XI  these  requisites  are  not  complied  with.  It 
will  be  a  good  cause  for  dismissing  the  appeal. 
The  Justice  should  see  that  they  are  conformed 
to;  otherwise  he  must  know  that  the  appeal 
can  avail  nothing.  After  the  expiration  of  the 
ten  days,  the  officer  has  no  right  to  take  a 
recognizance.  •  •  •  These  recognizances  are 
not  like  official  bonds  abd  instruments  of  that 
character,  concerning  wfaidi  it  has  been  held 
that,  though  the  requisites  of  the  law  under 
which  they  are  taken  be  not  complied  with,  yet, 
beinj;  voluntary  and  not  against  the  policy  or 
provisions  of  any  law,  they  are  obligatory.  If 
a  recognizance  is  not  taken  within  the  time 
required  by  law,  the  very  purpose  for  which  it 
is  entered  into  may  be  defeated." 

In  Heaaey  t.  Heitkamp,  sppn.  tte  validity 
of  an  appeal  bond  Is  Involved,  growlxig  out 
Of  a  suit  wb^re  plaintiff  Eessey.nied  one 
Allison  bellore  a  justice  of  the  peace  under 
the  Landlord  and  Tenant  Act  for  possession 
and  accrued  rent  Judgment  was  rendered 
tor  plaintiff,  and  defendant  took  an  appeal, 
with  Heltkamp  as  a  surety  on  the  appeal 
tend.  The  circuit  court  affirmed  tbe  Judg^ 
ment  of  the  juBtioev  bat  added  nothing  for 
the  contlnned  occupancy  of  the  tenant  duiv 
ing  the  pendency  of  the  appeaL  SSxecution 
waa  issued,  and  the  amount  of  the  Jud«ment 
was  collected.  The  appeal  bond  oontained  a 
condition  for  the  payment  of  "all  rents  tfiat 
liave  or  may  accrue" 

The  proceedings  in  the  Justtce  court  refiei^ 
red  to  in  Hessey  r.  Heitkanp,  supra,  were 
in  that  case  held  to  be  void  for  certain  rea- 
sons stated  in  the  opinion.  Notwithstand- 
ing the  proceedings  in  the  Justice  court,  it 
was  apparently  urged  that  the  sureties  were 
nevertheless  obligated  on  the  apiteal  bond, 
as  a  voluntary  obligation.  The  court  in  dis- 
iwsing  of  the  case  said: 

"It  might  be  held,  upon  grounds  apparently 
satisfactory,  that,  notwithstanding  the  insuffi- 
ciency of  those  proceedings,  for  the  reasons 
stated,  the  recognizance  might  be  binding  on 
the  defendant  as  a  voluntary  obligation.  But 
the  Supreme  Court  has  long  since  settled  the 
law,  and  this  court  has  uniformly  followed  its 
rulings  to  that  effect,  that  the  recognizance  is 
void  for  every  purpose,  and  of  no  obligatory 
force   whatever    upon    the   sureties,    when   the 


appeal  lsi<ot  proiiedy  takeii -bob' Ilia- 5ndgm«nt 
Of  the  justice,: or,  wUeh  is  the  same  thing  in 
effect,  when  the  circuit  court  has  acquired  no 
proper  jurisdiction  of  the  Cause" — citing  Adams 
et  aL  T.  Wilson,  Garnet  v.  Bodgers,  supra,  and 
Moore  v.  I).amon,  4  Mo.  App.  111. 

'  In  Moore  v.  Damon,  suikra,  it  Is  held  that 
an  appeal  taken  from  a  judgment  of  a  Jus- 
flee  of  the  peace  -  not  taken  in  time  Is  no 
appeal  at  all,  and  thie  appeal  bond  taken  in 
Such  case  la  void.  See, '  also,  -  to  the  same 
force  and  effect.  Graves  r.  Railroad,  18  Mo. 
App.  647;  Julian,  Adm'r,  v.  Rogers,  87  Mo. 
229;  Bfown  v.  Railroad,  85  Mo.  128. 

It  is  our  conclusion  that  there  was  no  valid 
appeal  from  t&«  Justice  of  the  peace  court 
in  the  unlawful  detainer  case,  and  that  the 
act  of  tbe  Justice  in  granting  the  appeal 
tinder  facts  was  coram  non  Judice  and 
void.  There  being  no  appeal,  the  bond  giv- 
en therein  was  void  and  not  binding  on  the 
sureties  thereon,  and  defendants'  demurrer 
Should  have  been  sustained. 

The  Judgment  beloiv  is  reversed,  and  cause 
remanded;  with  directions  to  enter  Judgment 
for  defendant  sureties. 

STWRGIS;  P.  J.,  and  FABBIN6TON,  J., 
concur. 


BERRY  v.CITT  OF  SEDAUA.    (No.  13214.) 

(Kansas    City   Court    of    Appeals.      Missoorl. 
April  7,  1919.) 

1.  MUHIOIPAI.    OOBFOSATIOIW    «S»768Cl)— IR- 
JUBIBB  OK  SXBEXT— SUOOTH  OB  SUCK  PavE- 

mknt! 
A  city  was  liable  for  maintaining  its  brick 
paved  street  at  a  crossing  in  so  smooth  and 
rilppery  a  condition  that  a  pedestrian  fell. 

2.  MuHioJ^Ai,  CoBPOBATioira  e=976S(2)— Ih- 

JVUIES  ON  STBEST— PBFKCTIVB  PLAH  01  Ik- 
PBOVXMENT. 

If  injury  results  to  a  pedestrian  on  a  cross 
walk  from  a  danger  inherent  in  the  adopted 
plan,  the  city  is  not  liable,  hut  it  is  if  the  dan- 
ger has  arisen  from  negligent  construetioB  or 
maintenance  of  the  plan. 

3.  MUHICIPAL    COBPOBATIONS    «=9816(1)— IH- 

JUBDES  OR  Stbebt  —  Petition  —  Natube  o» 

Dbfeot. 
In  a  pedestrian's  action  for  injuries  against 
a  city,  aUegations  in  the  petition  held  not  to 
make  the  slope  of  tbe  street,  for  which  the  city 
was  not  liable,  a  part  of  its  alleged  .negligent 
acts,  which  were  its  permitting  the  brick  pave- 
ment to  .become  by  wear  so  slick  and  slippery 
as  to  be  apt  to  cause  a  fall. 

4.  MtrNicEPAi,    OoBPOEATiows  •s>768(4)— IiT* 

JUBIES     ON     StbBXT  —  CONSTBUOTIOir     AMD 

Maintenance  or  PAVEamNT. 
A  city  was  not  liable  for  planning  its  streets 
BO  as  to  have  a  proper  slope  from  the  crown  to 
the  gutters;  yet,  having  oonstrncted  apavemeBll 
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oa  midi  alop«,  in  mttintUAins  It  thei'dtj  waa 
imder  dnty,  in  view  of  the  alope,  to  «ee  that  the 
Buiface  did  not  become  ao  smooth  and  alippery 
aa  to  render  it  dangerooa  to  pedestrians. 

1^  HtTNiciPAi,  Gobfobahons  «3»81&(4)— In- 

JUBIES  ON  STBCETB— BTXOKNCB-^OAUn  OV 
iNOmiT. 

In  a  pedestrian's  action  agiunst  a  city  for 
injuries  in  slipping  on  a  street  pavement,  evi- 
dence held  not  to  show  th|kt  plaintiff  was  injuir- 
ed  by  reason  ot  the  plan  in  providing  the  slop* 
in  the  street  from  crown  to  gutters.  , 

6w  MumciFAL  CoBPOB&noHS  «S9822(6)— Iir* 
jcBXKa  oiT  Stbjbbib — PEnnbiT — iRanroo* 
now. 
In  an  action  against  a  city  for  lojadeato 
a  pedestrian  whea  she  slipped  on  a  htick-paved 
street  constructed  with  a  dangerously  smooth 
and  slippery  surface,  which  also  became  such 
by  wear  thereafter,  instruction  heid  not  errone- 
ous as  submitting  disjunctiTdy  the  matters  of 
original  construction  of  the  pavement  and  sub- 
sequent wear,  which  were  alleged  conjunctively 
,by  the  petition. 

7.  MUHICIPAI,    COBPOBATIORB    ♦=»822(2)— In- 

JuBiES  017  Stbbxt — iNBTBnonoir. 
In  an  action  against  a  city  for  injuries  to  a 
pedestrian  when  she  slipped  on  a  slick  Mreet 
pavement  at  a  -  crossing,  instruction  held  not 
erroneous  as  submitting  the  slope  of  the  street 
from  crown  to  gutter  as  part  of  the  tity's  n«gU« 
gence. 

8.  MrKiorPAL  OosPOBATioire  «=»822C2)— Ik- 
juries  OIT  SrBKirr— InstkitotioKb.  ' 

In  sndi  action  instruction  that  greater  dlU- 
genee  on  the  city's  part  is  required  in  looking 
after  the  condition  of  a  street  or  crossing  where 
much  traveled  than  where  little  used  held  prop- 
er, espedtally  in  connection  with  another  in- 
struction that  all  the  city  was  bound  to  do  waa 
to  exercise  the  car«  of  an  ordinarily  prudent 
person. 

9.  Tbiai,  «=>2(S8(4)— iKflZBTronoRa— B2X0I.UD- 
iNO  Issues. 

In  an  action  for  injuries  to  pedestrian  falling 
on  a  slippery  street  crossing  pavement  alleged 
to  have  been  constructed  in  its  slippery  condi- 
tion and  to  have  become  slippery  by  wear,  in- 
structions confining  plaintiff's  right  to  recover 
to  the  pavement  having  been  worn  so  smooth 
and  slick  that  it  was  unsafe  for  pedestrians  kM 
properly  refused. 

10.  Teial    «=»194C1Q—1nstkuctions— Prov- 
ince OF  JUBT. 

In  action  for  Injuries'  to  pedestrian  falling 
on  slippery  pavement,  instruction  that  it  was 
dnty  of  dty  ti>  construct  and  maiatain  pavement 
in  reasonably  smooth  condition,  and  that  by 
reason' of  pavement  being  smooth  it  may  be, slip- 
pery, is  sot  segUeence  on  part  ot  city,  held 
properly  refused,  as  substantiaUy  a  demurrer  to 
the  evidence.  .  . 

11.  MunioiFAi.  OOBPOBAinons  ^39822(2)— In > 
JURIES  OH  Stbset— Ihstbuction. 

In  such  action  the  city's  requested  instruc- 
tion held  properly  refused  as  offered,  and  prop- 
erly modified  to  limit  jjilaintiff's  right  to  recoverj 
oo  account  of  smoothness,  and  slickpesa  9f  the 


pavement,  to  amoethneaa  axed  aHekaeas  bibaght 
about  or  suffered  to  contiane  aK  deSntd  in  an- 
other instruction. 

Appeal  from  Circuit  Court,  Pettis  County; 
N.  B.  Davis,  Judge. 

Salt  by  Elizabeth  Jane  .Berry  against  the 
City  of  Sedalla.  Judgment  for  plaintUt,  and 
defendant  appeals.    Affirmed.  ' 

R.  8.  Bobertson,  of  Sedalla,  tor  appellant. 
C.  O.  Kelly  and  O.  W.  Barnet,  tx>tli  of 
Sedalla,  for  respondent. 

I 

B£AND,  J.  This  is  a  sntt  for  personal  In- 
juries. Plaintiff  having  recovered  a  verdict 
and  Jddgmeat  In  the  sum  of  9760,  defendant 
bas'  appealed.  The  facts  flbow  that  plalntUf; 
a  woman  71  years  of  age,  waa  crossing  Third 
street  in  Sedalla,  Mo.,  from  north  to  south 
on  the  west  side  of  Ohio  avenue.  She  cross- 
ed that  portion  of  the  street  used  by  pedes- 
trians generally  for  crossing.  She  reached  a 
point  near  the  south  curb  line  of  Third 
Street  when  she  discovered  her  daughter 
In  the  rear.  Tharenpon  plaintlfC  started 
b&dk  north,  reftcttfng  a  point  about  6  or  7 
feet  frMn  the  north  curb  line  of  Third  atre^ 
wiien  she  8Upi;)ed  and  fan,  an  staining  the  Isr 
Juries  sued  for. 

As  grounds  of  nsgUcaiice  the  petition  al- 
leged that— 

"The  paving  aforesdld  en  end  near  tk«  west 
side  of  said  Ohio  avenue  fcnd  aeross  said  Third 
atreet  waa  on  the  2d  day  of  September,  1916, 
in  a  dangerous  aad  defective  condition,  in  that 
the  bricks  of  said  pavement  were,  as  originally 
put  in  and  by  wear  thereafter  and  by  reason  of 
their  slope,  ao  smooth  and  slippery  aa  to  render 
them  dangerous  to  persons  travelUig  upon  them 
^her  on  foot,  on  horaebadt,  or  in  vehicles." 

One  of  the  defensepi  pleaded  was  that  th^ 
street  at  the  point  of  the  accident  was  cour 
structed  wltih  a  slope  from  the  center  to  the 
gutter  for  the  purpose  of  having  the  water 
drain  from  the  center  of  the  street  to  eac^ 
side  thereof;  that  the  paving  of  the  street 
"with  the  crown  or  center  higher  than  the 
sides  is  the  proper  and  customary  way  of 
making  and  constructing  brick  pavements^ 
And  was  made  ^  accordance  with  the  plan 
Adopted  by  the  city  council  of  Sedalla,  Mo., 
for  paving  said  street." 

The  evidence  shows  that  the  street  at  the 
point  of  the  accident  was  constructed,  as  al- 
leged in  the  answer,,  with  the  crown  or  cen- 
ter higher  than  the  sides  and  with  a  gradual 
slope  toward  the  curba  The  material  used 
In  the  pavement  was  vitrified  brick,  which 
bad  been  laid  soitte  years  before  the  accident. 
The  only  defect  in  the  pavement  was  that  It 
had  been  originally  constructed  extremely 
smooth  and  slippery,  or  had  become  so  by 
const^n^  wpar.  There  was  a  one-way  stree^ 
"car  track  in  the  center  of  the,  street,  com- 
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posed  of  two  xaiUk.  Vrom  tbe  north  rail  of 
the  tvabk  to  the  curb  wiis  13  feet  Between 
these  two  points  there  was  a  fall  of  12  Inch- 
es. This  crosshig  on  Ohio  avenue  was  the 
inost  traveled  point  of  any  street  of  the  dty 
of  Sedalla.  The  testimony  was  that  the 
point  where  flaiatiff  fell  was  very  sUA;  a 
witness  saying:  "I  don't  know  how  I  can 
qualify  'very.'  It  was  very  much  slicker 
than  the  rest  of  the  street  west  of  where 
plaintiff  feu."  One  witness  testified:  "It 
had  be«i  gradually  getting  slicker  all  the 
time.  I  expect  thousands  of  people  «o  over 
that  street  every  day,  and  it  is  Just  the  con- 
stant wear — tbe  result  of  constant  wear;  there 
are  no  people  walking  over  the  other  part  of 
tbe  street  except  that;  there  is  no  other  part 
of  the  street  used  so  very  much."  Many  per- 
sons had  slipped  and  fallen  at  the  same  place 
previously,  and  there  was  evidence  that  "it 
was  a  very  common  occurrence  •  •  '•  to 
see  somebody  fall  on  that  street  there,"  One 
witness  testifled  that  he  himself  had  slipped 
and  fallen  at  the  same  place.  Some  time  aft- 
er the  acddeat  the  dty  placed  a  coating  of 
fiq»balt  over  the  crossing. 

[1]  Defendant  urges  that  Its  demurrer  to^ 
Oho  evidence  should  have  been  sustained;  de- 
fendant claiming  that  dties  are  under  Oie 
duty  to  construct  their  pavements  and  side- 
walks to  present  a  raaooth  and  even  surface, 
and  that  they  are  not  liable  for  injury  to 
persons  dlpidng  thereon.  It  may  be  ocmced- 
ed  that  dties  should  construct  and  maintain 
smooth  and  even-surfaced  streets  and  side- 
walks, but  this  does  not  authorize  such  dties 
to  construct  or  permit  the  surface  of  their 
much-used  streets  and  sidewalks  to  become 
so  slick  as  to  be  dangero4s  to  persons  using 
the  same.  Ilie  evidence  In  this  case  shows 
that  the  place  where  plaintiff  fell  was  so 
extremely  slick  as  to  be  highly  dangerous  to 
pedestrians,  and  we  thlhk  there  is  no  ques- 
tion but  that  the  dty  was  liable  for  main- 
taining its  street  in  sudi  condition  under  the 
drcumstances.  Cromarty  t.  City  of  Boston, 
127  Mass.  329,  34  Am.  Rep.  381;  O'Brien  v. 
St  Paul,  lie  Minn.  249,  133  N.  W.  981,  Ann. 
Cas.  1913A,  668;  I/yon  v.  City,  9  Ind.  App. 
27,  85  N.  E.  128. 

Defendant  makes  the  polbt  that  its  demur- 
rer to  the  evidence  should  have-  been  sus- 
tained for  the  reason  that  defendant  claims 
that  the  petition  tails  to  state  a  cause  of  ac- 
tion In  that,  as  defendant  says,  the  petition 
bases  plaintiff's  right  to  recover  upon  the 
slope  of  tbe  street  and  the  condition  of  the 
pavement  as  originally  put  In  under  a  gener- 
al governmental  plan;  that  the  evidence 
likewise  shows  plaintiff  was  Injured  by  rea- 
son of  a  defect  in  such  a  plan,  and  that,  as 
the  construction  of  the  street  with  the  crown 
or  center  higher  than  the  gutter  was  in  ac- 
cordance with  this  general  plan  of  the  dty. 
Hie  dty  is  not  liable. 

[>1  Ot  cojors^  It  is  well  settl^  tb^t  the 


dty  has  a  right  in  Its  goiv^rmnental  capadty 
to  adopt  a  general  plan  of  street  Improve- 
ment, and  If  the  injury  results  from  a  dan- 
ger Inherent  In  the  adopted  plan,  the  dty  Is 
not  liable,  but  It  is  equally  established  that, 
if  the  daxtger  has  :arlsen  from  the  negligent 
construction  or  maintenance  of  the  plan,  the 
dty  is  liable.  Blrkhlmer  t.  City  of  Sedalla. 
200  S.  W.  298;  OaUagher  t.  Tipton,  133  Mo. 
App.  657,  118  S.  W.  674;  BHy  ▼.  St.  LoulS, 
181  Mo.  723,  81  S.  W.  168;  Trlppensee  T. 
Jefferson  Ctty,  174  Mb.  App.  727-729,  161  S. 
W.  303;  Hays  ▼.  aty,  109  Mo.  App.  431, 141 
S.  W.  S;  Nelson  v.  Kansas  City,  170  Mo. 
App.  642,  167  S.  W.  94. 

[t,  4]  ^e  do  not  oonstrae  the  allegation 
of  the  petition  as  making  the  slope  of  tbe 
street,  for  which  .defendant  was  not  liable 
a  part  of  the  alleged  negligent  acts  of  the  de- 
fendant. The  negligence  alleged  in  the  peti- 
tion is  that  tlie  bricks  were  originally  put  in 
ii}  such  a  smooth  and  slippery  condition  as  to 
render  them  dangerous,  and  that  they  there- 
after were  by  'continued  wear  made  smooth' 
and  slippery  so  as  to  render  thmn  dangerous; 
that  such  smoothness  and  sllpperlness,  both 
at  the  time  of  tbe  construction  of  the  street 
and  at  the  time  of  the  injury,  was  dangerous 
on  accotint  of  the  8l(^)e  existing  in  the  street 
np<»  whldt  the  bricks  were  placed.  While  de- 
fendant would  not  be  liable  for  planning 
the  street  so  as  to  have  a  slope  to  the  side^ 
yet,  when  It  constructed  the  pavement  and 
thereafter  maintained  It,  tbe  city  was  under 
the  duty,  in  view  of  the  condition  present, 
that  is,  the  slope,  to  see  that  the  surface  did 
not  become  so  smooth  and  slippery  as  to  ren- 
der it  dangerous  to  persons  traveling  upon 
the  street. 

[S]  Certainly  we  cannot  say  as  a  matter 
of  law  that  the  evidence  shows  that  plaintiff 
was  Injured  by  reason  of  tbe  plan  of  the 
dty  in  providing  the  slope  In  the  street 
There  was  no  evidence  that  it  was  a  plan  of 
the  dty  to  construct  or  maintain  a  slick  pave- 
ment sudi  as  to  render  the  street  dangerous 
to  pedestrians.  Defendant's  engineer  testi- 
fied that  the  slope  of  the  street  was  con- 
structed with  reference  to  a  general  plan, 
but  there  was  no  evidence  in  the  record  that 
the  general  plan  included  a  dangerously 
smooth  surface,  and  we  cannot  assume  that 
as  a  part  of  the  plan  of  constructing  its 
streets  the  dty  in  its  governmental  capadty 
Intended  a  plan  that  Included  a  paved  sur- 
face dangerously  sll<^  to  pedestrians.  la 
fact,  we  may  presume  to  the  contrary. 

[6]  Defendant  complains  that  the  court 
erred  in  giving  plaintUTs  Instruction  No  1. 
This  instruction,  which  directed  a  verdict  for 
idalntm;  told  tbe  Jury  tlia^^ 

"If  yon  find  and  believe  from  the  evidence 
that  at  the  time  plaintiff  alleges  she  was  In- 
jured'the  bricks  in  said  crossing  at  the  point 
where  she  was  injured  were,  as  originally  put 
in,  or  by  reason  of  wear  thereafter,  so' smooth 
and  B^ppery  that,   taken  in  coimection  with 
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thalr  dope,  Mld:«MWiir  «»  WMSfe  or  dafiggr- 
ons  for  iMd^BtziuU,  «ftd  iC  sioa  flocl  that  anob 
oonditioB  «d8ted'  whw  pdd  cvaaaiQc  waa  origi- 
nally ooaatmctad  or  had  existed  for  such  a 
length  of  time  before  plaintiff's  injury  that  the 
officers  of  the  city  in  charge  of  its  streets  could, 
by  the  exercise  of  reasonable  diligence,  have 
^scovered  the  condition  of  snch  crossing  and 
had  a  reasonable  time  thereafter  to  correet  snob 
eondHfon- before  pMhttiflF  fell  tbescon,  if  she' did 
fall,  and  if  yon  farther  find  and  bcUare  fiom  the 
erideBce  that  on  «r  about  the  3d  day  of  Septem- 
i>er,  1816,  the  plaintiff  slipped  and  fell  upon 
said  crossing  on  account  of .  such  smooth  and 
slippery  condition,  if  any,  of  said  bricks,  taken 
In  connection  with  the  slope  thereof,"  etc. 


D^endant  dhiims  tlMit  Vm  petition  alleges 
tbe  OElgiDal  oonstructlon  and  the  wear  am- 
Junctlvely,  and  that  in  i^alntifl's  inatruction 
No.  1  tbe  two  were  submitted  dlaJunctlTely; 
tbat  Is  to  say,  tb&  petltloii  alleges  that  tb« 
original  constmctlon,  combined  wltb  tbe 
wear  upon  the  street  tbereafta^  constltnted 
tlie  negUgenee  pleaded,  wblle  tbe  instruetieB 
permitted  plaintiff  to  recorer  if  tbe  pavement 
was  originally  pat  in  in  a  dangeronsly  slip- 
pery and  smooth  condition  or  It  became  dan- 
gerously smooth  and  slippery  Uterealter  by 
wear.  We  see  no  merit  in  tbls  contention.  It 
would  require  a  strained  coostroctlon  of  the 
petition  to  say  that  it  alleges  otber  than  tbat 
the  pavfflnent  was  dangerously  smooth  and 
slippery  at  the  time  it  was  constructed  and 
likewise  dangerously  smootb  aad  slippery  by 
wear  thereafter. .  In  ^tber  event  plalntill 
was  entitled  to  recover,  and  the  Instruction 
Bo  t<dd  tbe  jury. 

[7]  Defendant  complains  tihat  this  instruc- 
tion is  also  erroneous  for  tbe  reason  tbat,  if 
tbe  bricks  were  dangerously  smooth  when 
first  put  in,  the  defendant  is  not  liable;  de- 
fendant claiming  that  the  construction  of 
the  pavement  was  a  part  of  a  plan  of  tbe  dty. 
We  have  already  ruled  against  this  conten- 
tion of  the  defendant  in  connection  with  sa- 
otber  point  We  do  not  think  tbat  tbe  in- 
struction submits  the  slope  as  a  part  of  tbe 
negligence  of  tbe  defendant. 

[I]  Defendant  contends  tbat  plalntUTs  In- 
struction No.  2  was  erroneous.  Said  instruc- 
tion Is  as  follows: 

"The  court  instructs  the  Jury  that  greater 
diligence  on  the  part  of  the  defendant  Is  re- 
quired in  looking  after  the  condition  of  a  street 
or  eroaaing  whn«  such  street  or  crossing  Is 
much  travded  tlian  where  it  Is  little  used." 


This  instmctlon  Is  approved  in  the  ease  of 
Hnier  v.  Town  of  Canton,  112  Mo.  App.  322, 
loc.  dt  829,  830,  87  S.  W.  96.  In  addition,  In- 
structlcai  No.  D  told  tbe  Jury  that— 


"AH  that  the  dty  Is  bound  to  do  is  to  exer- 
ciae  tlK  care  for  awiat^alng  its  aHawalks  and 
streets  in  the  Masonably  safe  conditioa  that  an 
ordinarily  prudent  person  would  exercise,  and 
if  the  dty  used  such  care  in  the  construction 
and  maiiitenaaoe  tbat  an  ordinarily  prudent  per- 
son would  exerdae,  then  your  verdict  must  be 
for  the  defendant" 

Taking  tbe  two  Instructions  together,  therb 
Is  no  qoeetlon  but  tiiet  tbe  Jnry  could  under- 
stand nothing  but  tbat  the  dty  was  required 
to  use  ordinary  care  only.  In  view  of  all  tbe 
drcmnatances. 

[I]  Defendant  complains  of  tbe  refusal  of 
the  ooort  to  give  ctefendont'a  loatructlonv 
Noe.  4  and  5.  Oliese  lBBtracti<ms  were  prop- 
erly refused  because  tbey  oonflne  plaintiff's 
rl^t  to  recover  to  tbe  pavement  being  worn 
so  smootb  and  slick  that  it  was  unsafe  for 
people  while  traveling  thereon,  when  plain- 
tiff was  entitled  to  recover  even  if  the  Jnry 
believed  tbat  It  had  not  been  worn  danger- 
ously smootb  and  slick,  but  was  dangerously 
smooth  and  .sUck  when  originally  construct- 
ad.  The  court  gave  Instmctlon  No.  -C  In  sob- 
stantiaUy  tbe  same  form,  as  defendants  of- 
fered Instmctlon  No.  fi,  biit  «unended  the  lat- 
ter BO  tbat  plaintiff  might  recover  if  tbe 
pavement  was  originally  put  la  In  a  danger- 
ously SBQotb  and  slick  condition. 

[10]  Defeaidant's  instmctlon  No.  6  was 
properly,  refused  heeanse  It  t(Hd  the  jury  that 
it  was  the  duty  of  tbe  dty  "to  oonstract  and 
malhtaln  its  pavements  and  streets  In  a  rea>' 
sonably  smooth  condition,  and  tbe  mere  fact 
that  by  reason  of  the  same  being  smooth  It 
may  be  more  or  less  slippery  Is  not  negli- 
gence on  the  part  of  tbe  dty."  Tills  was  sub- 
stantially a  demurrer  to  tbe  evidence,  and 
was  properly  refused. 

[II]  The  court  properly  refused  defend- 
ant's Instruction  No.  7.  This  instruction  told 
the  jnry  that  tbe  "dty  was  not  an  insurer 
of  tbe  safety  of  i)edestrian8,  and  the  mere 
fact  that  tbe  pavement  in  question  may  have 
been  somewhat  smooth  aiMl  sUck,  and  tbat 
plaintiff  was  injured  by  reason  of  sudi 
smoothness  and  slidcness  does  not  entitle 
plaintiff  to  recover  in  this  case,  but  all  the 
dty  Is  bound  to  do  Is  to  exerdse"  ordinary 
care  under  tbe  drcnmstances.  Tbe  court  re- 
fused this  instmctlon  and  gave  It  In  substan- 
tially tbe  same  form,  except  It  told  tbe  Jury 
that  plaintiff  was  not  entitled  to  recovex  on 
account  of  tbe  smoothness  and  sllckuess  "im- 
less  said  smootfrnesis  and  sUckaess  was 
brought  about  or  suffered  to  contintie,.as  de- 
fined m  otber  Instracttona."  The  court  prop- 
erly refused  tbe  instmctlon  as  offered,  and 
was  right  in  giving  It  In  ameoded  form. 

Tbe  Judgment  Is  afflrmed. 
All  concur. 
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McHAHON,  V.  RBBER  et  al. 

(No.  15S02.) 

(St.  Looia  Court  of  Appeals.    MiaMori.    April 

8.  1919.    Rehearing  Denied  April  24, 

1919.) 

1.  Mttnioipai.  Cobfobationb.  <«s>485(6>— Iu- 
PBOVEiiBNTS— Action  of  Tax  BiUr— Pbiha 

Facib  Cask. 
In  action  on  tax  bills,  contractor  establish- 
ed prima  facie  case  by  introdacing  in  evidence 
the  tax  .trills  described  in  the  petition. 

2.  MrriaciPAi.  Cobpobatiohs  «=>3S1  —  In* 
FBOTBMENTS— PuBUCAnoN  01  NornoB  roB 
Bids— CoiooxikNox  \riTU  Obdhnanok. 

Insertion  of  notices  for  bids  for  sewer  con- 
tract in  only  one  newspaper,  with  second  notice 
appearing  only  12  days  before  day  set  for  let- 
ting of  bids,  and  with  both  notices  appearing 
on  page  of  paper  devoted  exclusively  to  news  of 
another  town,  did  not  comply  with  ordinance 
requiring  notices  to  appear  "in  proper  and  ap- 
propriate newspapera  by  at  least  two  insertions 
to  appear  at  least  16  days  prior  to  opening  of 
bids."    > 

8.  Municipal    GoBPOBAnoiTB   «s>S41  —  Iv- 

PBOVEMEWTB  —  CONTllACTS  —  IWSCTFIOIBWT 

PaBLioATioN  or  NonoB  fob  Bids. 
Sewer  contract  entered  into  by  dty  of  the 
fonrth  class  pursnant  to  special  ordinance  nnder 
authority  conferred  by  R«t.  St  1909,  H  9884 
and  M85,  after  insnfibdent  compliance  with  re- 
quirements of  ordinance  as  to  publication  of 
notice  for  bids,  was  not  legally  authorized, 
though  such  statutes  did  not  require  solicitation 
of  bids  or  letting  of  contract  to  lowest  bidder. 

4.  MUiaOIPAL  COBFOBiLTIONa  «=s>445  —  lu- 
PBOVEKBNTS— VAUDITT  OF  TAX  BlIXS. 

Tax  bills  iasned  for  work  dose  under  a  sewer 
contract  not  legally  authorized  are  void. 

Appeal  from  St  Louis  Circuit  Cburt;  Leo 

5.  Rassieur,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  City  of  Webster  Groves,  to 
the  use  of  John  F.  McMahon,  agrainst  Mar- 
garet M.  Reber  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Rodgerg  &  Koemer,  of  St  Louis,  for  ap- 
pellant 

Charles  S.  Reber,  of  St  Louis,  for  re- 
spondents. 

BECKER,  J.  This  Is  aa  appeal  by  plain- 
tiff below  from  a  judgment  of  the  circuit 
court  of  the  dty  of  St  Louis  in  favor  of  de- 
fendants upon  certain  tax  bUla  issued  for 
the  work  of  constructing  sewers  in  sewer 
districts  Nos.  1  and  2  In  the  dty  of  Webster 
Groves,  St.  Louis  county,  Mo. 

The  petition  is  In  three  counts,  in  the  usu- 
al form.  The  amended  answer  is  a  general 
denial,  coupled  with  a  special  plea  to  each 
count  that  the  tax  bills  are  void  for  the  rea- 


son tbat  no  canunoa  BtaBdBnl'waB.farDlQhe^ 
Oe  bidders.  In  that  tb»  time  for  the' per* 
formance  of  the  woife  was  not  fixed  In  the 
specifications,  and  in  that  each  bidder  was 
permitted  to  fix  his  own  time,  and  in  that 
no  information  was  given  to  bidders  regard- 
ing the  grade  or  depth  of  the  proposed  sew- 
ers.   The  reply  was  a  general  denial. 

[1]  Plaintiff  made  its  prima  fade  case  by 
introducing  in  evldenoe  the  tax  bills  descrllv 
ed  in  the  petition.  The  defendants  thereup* 
on  introduced  testtmony  tending  to  show  the 
Invalidity  of  the  tax  bills  for  various  rea- 
sons. 

The  trial  court  sustained  two  of  the  objec- 
tions urged  against  the  validity  of  the  tax 
bills,  holding  that  they  were  void  for  the 
reason  that  a  mandatory  provi^oa  of  the 
law  had  been  violated,  in  that  the  notice  to 
bidden  had  not  been  published  for  the  req- 
uisite length  of  time  prior  to  the  date  set  for 
the  opening  of  the  bids,  and  on  the  ground 
that  there  was  no  common  standard  set  up 
for  the  proposed  bidders,  In  that  by  the  pub- 
lished notice  bidders  were  required  to  make 
their  bid  on  a  pre8crll>ed  form  whl<3t  con- 
tained the  statement  that  "each  Mdder  will 
state  the  time  required  to  oomiriete  the  en- 
tire work,"  thus  creating  different  bases 
for  tile  various  bids  and  depriving  the 
scheme  for  the  letting  of  the  work  of  the 
essential  dement  l^at  there  must  be  one 
common  standard  for  all  bidders.  Judgment 
was  thereupon  entered  for  the  defendants  oik 
eadi  of  the  counts  of  plaintifTs  petition.  In 
due  course  plaintiff  appeals.  ' 

The  tax  bills  under  consideration  are  dis- 
trict sewer  bills  of  the  dty  of  Webster 
Groves,  St  Louis  county,  Mo.,  a  dty  of  the 
fourth  dass,  and  issued  nnder  authority 
conferred  by  secUons  9384  and  9385,  Revised 
Statutes  of  Missouri  1909.  It  will  be  noted 
that,  while  the  statutes  are  silent  as  to  any 
requirement  that  dtles  of  the  fonrth  dass, 
in  constructing  sewers,  must  soUdt  bids  and 
let  the  contract  to  the  lowest  bidder,  in  the 
present  instance  the  board  of  aldermen,  by 
special  ordinances  which  determined  upon 
tJ»e  construction  of  the  sewei^  specifically 
provided  that — 

"The  ot<y  olerk  ig  herehy  directed  to  adver- 
ii*e  t»  proper  and  appropriate  nmotpapen,  ty 
at  least  two  inaertieng  to  appear  at  least  fifteen 
days  prior  to  the  opening  of  the  bids,  that  seal- 
ed bids  and  proposals  for  the  construction  of 
said  district  sewer,  as  aforesaid,  will  be  re- 
ceived by  him  up  to  the  fourth  day  of  Novem- 
ber, 1907,  at  eight  o'dock  p.  m.,  to  be-  then 
opened  in  tike  presence  of  the  mayor  and  the 
board  of  aldermen  in  the  city  haU,  the  work  to 
be  awarded  thereupon  by  resolution  or  ordinance 
of  said  board  of  aldermen  to  the  lowest  ani 
best  bidder,  the  right  being  reserved  to  reject 
any  or  all  bids."     (Italics  ours.) 

It  appears  ttiat  tbe  city  clerk  did  not 
place  the  notice  In  "newspapers,"  but  did 
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Itlace  the  Bcttlce'  in'  tm«  derrspaper  pntriUbed 
In  W«b6ter  GroTea,  namely,  the  "St  Lonia 
Goniity  Sentinel,"  on  October  19th,  and 
again  cm  October  23,  lOOT.  So  that  the  seo* 
ond  insertion  was  bnt  twelve  daya  prior  to 
tlie  date  set  for  the  letting  of  tlM  bids.  It 
fnrthw  appears  that  l>oth  the  noticee  ap* 
peared  in  the  St.  liouls  Oonnty  Seatinel  on  a 
page  thereof  wtiloh  was  a  "subdivision  or 
ratlier  department  headed,  'Maplewood  Bul- 
letin,' a  ProgreesiTe  Department  in  a  Pro- 
gressive  Newspaper,  Maplewttod,  Missouri." 
On  the  left-hand  side  of  this  page  on  which 
the  notice  appeared,  in  a  space  five  inches 
sqnaie,  ^q^eated  the  f<dlowing: 

"This  page  in  the  future  will  be  devoted  to 
Haplewood,  the  busiest  indastrisl  hive  in  St. 
Louis  county." 

While  the  notice  for  the  acceptance  of  bids 
for  the  construction  of  the  sewers  thus  ap- 
peared on  the  "Maplewood  Bulletin"  page, 
the  report  of  the  board  of  aldermen  of  the 
city  of  Webster  Groves,  however,  appeared 
upon  the  flist  page  of  the  said  St  Louis 
County  Sentinel.  John  F.  McMohon,  to 
whose  use  this  snit  is  brought,  was  the. sole 
and  only  bidder,  and  his  bid  was  Identical 
with  the  estimate  of  the  dty  engineer  with 
reference  to  each  item  contained  in  the  apea- 
Iflcatlons.  And  thereupon  and  thereafter  the 
Board  of  Aldermen  of  the  city  of  Webster 
Groves,  by  ordinance,  authorized  the  mayor 
and  the  city  clerk  to  enter  into  a  written  con- 
tract with  McMahon  to  construct  said  sewers. 

Appellant  seriously  contends  that  since 
the  statute  provides  the  njanner  in  which 
the  board  of  aldermen,  in  titles  of'  the 
fourth  class,  shall  proceed,  the  board  of  al- 
dermen cannot,  by  ordinance  or  otherwise, 
bind  Itself  to  do  more'  than  the  statute  re- 
quires, and  in  support  of  this  argument 
quotes  the  following  language  from  the  case 
of  Webb  City  y.  Aylor,  163  Mo.  App.  155,  loc, 
dt  168,  147  S.  W.  214,  216,  to  wit: 

"If  the  cooBCil  proceeds  as  directed  by  the 
Btatute,  it  will  be  within  Its  jurisdiction,  even 
tliough  it  may  not  proceed  in  compliance  with 
its  own  ordinances.  State  ex  rd.  v.  Gordon,  217 
Mo.  108,  116  S.  W.  1j096;  State  ex  inf.  t.  Kan- 
sas City,  238  Mo.  163,  184  S.  W.  1007." 

But  in  a  recent  case  it  has  been  specifical- 
ly held  that  where  the  charter  or  statutory 
provisions  do  not  require  a  dty  to  advertise 
for  bids  for  the  construction  of  sewers,  nor 
that  the  worlc  shall  be  let  to  the  lowest  and 
best  bidder,  yet,  if  there  t)e  no  statutory  pro- 
hibition with  reference  to  such  dty  adver^ 
tlsing  for  bids  or  from  letting  the  work  to 
the  lowest  and  best  bidder,  it  is  within  the 
sound  Judgment  of  such  dty  whether  adver- 
tising for  bids  for  the  construction  of  sew- 
ers and  the  letting  of  the  work  to  the  low- 
est and  best  bidder  should  be  required,  and 
tltat  where  a  dt7  liad  by  ordinances  provid- 
ed for  the  advertising  for  bids,  and  that  the 
work  should  be  let  to  the  lowest  and  best 


bidcber,  such  reanlrennenta  afS'  mandatory 
and  must  be  complied  with.  "The  dty  hav- 
ing advertised  for  bids,  and  proposed  to  let 
the  work  to  the  lowest  and  best  bidder  as 
provided  for  by  said  ordlnancev  it  had  no 
authority  to  ignore  the  ordinance  and  let 
the  contract  and  have  the  work  done  as 
though  it  had  never  been  enacted.  The  ordi- 
nance was  valid  and  binding  until  repealed 
in  proper  manner."  Thrasher  v.  City  of 
Kirksvllle  (Ma  "Sup.)  204  S.  W.  804,  805,  and 
cases  dted.  ' 

[2-4]  In  light  of  this  authority  and  in 
view  of  all  the  tacts  in  the  ease,  we  must 
rule  that  there  was  not  a  fair  compliance 
with  the  requirements  of  the  ordinances  with 
reference  to  the  advertisement  for  bids,  and 
therefore  the  contract  was  not  legally  au- 
tborlzed.  It  f(dIow8  that  the  tax  bills  is- 
sued for  the  vfOTk  done  under  siKh'  contracts- 
are  void. 

Finding  the  tax  bills  void  for  the  reason 
above  assigned,  it  is  unnecessary  to  consider, 
the  various  other  points  raised  against 
them,  severftl  of  wUch  may  not  be  witliout 
merit 

The  Judgment  Is  affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  <»n. 
cur. 


GENTRY  .V.  OTTZGERALD.     (No.  13063.) 

(Easaas  Oity  Court  of  Appeals.    Ifissonri. 
May  6,  1919.) 

1.  LANDLoan  AND  Tenant  *s»27(6)— Erso0- 
TiON  OP  "Lease— Oktssidn  of  DsscsiPTroiir — 
Evidence. 

Evidence  TieTd  to  show  that  description  was 
dmitted  oii  sne  or  both  of  duplicate  leases  by 
inadvertence  or  oversight  on  part  of  lessor. 

2.  ALTEBATION  of  iNfiTBtHDENTS  9s>12— EXE- 
CUTION or  Lease  —  Siontno  of  Blank 
Lease— luPUED  Authobity. 

Lessee,  by  signing  blank  lease,  impliedly  au- 
thorized the  lessor  to  fill  the  blank  so  as  to- 
make  lease  perfect  according  to  its  aature  and 
intended  use. 

8.  FEAtms,  Statute  of  $s>129(4)  —  Lease — 
Action  fob  Bbbaoh— Possession. 
Where  lessor  performed  lease  by  patting 
lessee  in  possession,  lessee,  after  remaining  in 
possession  for  part  of  term,  cannot  defeat  lia- 
bility for  the  remainder  of  term  on  ground  that- 
deseriptioB  in  lease  was  ihsufficient .  to  satis^ 
statnte  of  feands. 

4.  Landlobd  and  Tenant  *=5ll5(2)— Leabk 
—  Omission  of  Descbiption  —  Montr  to 
MoNTB  Tenanct. 
Where  description  was  Inadvertently  omit- 
ted from  a  lease  signed  by  lessee,  and  under 
which  lessee  took  possession,  the  lease  was 
not  of  the  character  contemplated  by  Rev.  St. 
1909,    I   7883,   convertlDg    parol    teaandes   of 
dty  property  into  a  renting  from  month  to 
month. 
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Appeal  from  dnmlt  Ooact,  Pettla  County; 
Hopkins  B.  Shaln,  Judge. 
"Not  to  be  (rfBciaUy  publisbed.'' 

Suit  by  R.  H.  Gentry  against  T.  J.  Fitz- 
gerald. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Afi&rmed. 

W.  D.  Steele  and  A.  L.  Sbortrldge,  both 
of  Sedalla,  for  appellant. 

W.  D.  O'Bannon  and  R.  A.  Higdon,  both 
of  Sedalla,  for  respondant 

TRIMBUl,  J.  Plaintiff  brought  suit  in  a 
Justice  court  on  a  written  lease  to  recover 
rent  agreed  to  be  paid  therein  at  the  rate  of 
|26  per  month  in  advance.  As  originally 
brought,  the  suit  was  for  the  remainder  of 
the  term  after  the  lessee  had  moved  out  and 
refused  to  pay  l<»iger.  After  Judgment  by 
default  was  rendered,  the  defendant  ap- 
pealed to  the  circuit  court,  where,  upon  ob- 
jection that  plaintiff  oould  not  sue  for  the 
rent  to  accrue  after  the  institution  of  the 
suit,  the  claim  was  amended,  so  as  to  ask 
only  for  the  installments  of  rent  due  on  the 
15th  days  of  April,  May,  and  June,  1916 ;  the 
suit  ha-^g  been  brought  on  June  24th  of  that 
year. 

At  the  conduslon  of  the  evidence,  the  court 
gave  the  Jury  a  peremptory  instruction  to 
find  for  plaintiff  in  the  sum  of  976.  which 
being  done,  Judgment  was  rendered  thereon, 
and  defendant  appealed. 

Plaintiff  introduced  a  written  lease  dated 
January  S,  1918,  for  one  year  from  and  after 
January  15,  1916,  stipulating  for  the  pay- 
ment of  rent  for  the  term  at  the  rate  of  $25 
per  month  payable  on  the  16th  of  each  month 
in  advance.  It  was  agreed  that  defendant 
paid  the  rent  up  to  April  15,  1916,  and,  after 
giving  30  days'  notice  of  intension  to  ter- 
mlnuate  the  tenancy,  moved  out  on  April 
14th. 

The  lease,  signed  by  both  parties  and  in- 
troduced by  plaintiff,  described  the  property 
as  follows:  "IQast  upper  flat  908  West  3rd 
St" 

.  No  othtt  descriptlOQ  was  given  to  indicate 
where  the  property  was. 

According  to  the  evidence  on  both  sides, 
lease  forms  were  signed  by  both  parties  in 
duplicate,  plaintiff  keeping  one  and  defend- 
ant the  other,  and  the  defendant  moved  in 
and  took  possession  of  the  east  upper  flat 
located  at  908  West  Third  street  in  the  dty 
of  Sedalla,  Mo.,  and  paid  the  rent  np  to  the 
16th  of  April,  and  then,  after  giving  notice 
as  aforesaid,  moved  out  and  refused  to  pay 
longer. 

According  to  plaintifTs  evidence,  the  de- 
scription as  hereinabove  quoted  was  written 
Into  the  lease  form  of  the  one  be  retained 
at  the  time  it  was  signed  by  the  defendant, 
and  plaintiff  thought  It  was  written  Into  the 
duplicate  kept  by  defendant,  but  it  was  not. 

According  to  defendant's  testimony,  no  de- 


scriptloa  of  any  kliid- ww  written  into  eUber 
one  of  them  at  the  time  they  were  signed,  and 
that  he  did  not  authoriae  the  plaintiff  to  fill 
in  the  descriptl<ni.  But  Qiere  is  no  evidence 
that  it  was  not  to  be  filled  out,  and  when  de- 
fendant was  aaked,  "How  did  it  happen  that 
it  (the  description)  was  left  out?"  be  answer- 
ed, "I  really  don't  know." 

With  the  excqition  of  the  description  of 
the  premises,  the  lease  as  signed  by  the  par- 
ties was  complete  in  every  respect,  apecUy- 
ing  minutely  the  terms  thereof,  the  length 
of  the  term,  the  day  it  was  to  begin,  and  the 
day  it  was  to  end.  Defendant  contends  that, 
even  if  the  description  was  in  the  lease  when 
signed,  it  was  not  suffidait  to  describe  the 
property  so  as  to  satisfy  the  statute  of 
frauds;  but  that,  according  to  Ixis  evidence, 
the  lease  forms,  when  signed  contained 
no  description  whafever, 

[1 ,  2J  Defendant's  evidence  that  he  did  not 
know  why  the  description  of  the  real  estate 
was  left  out  shows  that,  if  it  was  omitted  from 
one  or  both  of  the  duplicate  leases,  it  was 
a  mere  Inadvertence  or  oversight  on  the  part 
of  the  lessor  at  least,  and  the  signing  of  the 
lease  In  blank  was  an  Implied  authority  to 
fill  the  blank  so  as  to  make  H  perfect  accord- 
ing to  its  nature  and  intended  use.  Jenkins 
Sons  Music  Co.  v.  Johnson,  176  Mo.  App.  355, 
369,  162  S.  W.  308;  13  Corpus  Juris,  308; 
Field  V.  Stagg,  52  Mo.  534,  541,  14  Am.  Rep. 
435;  Otis  V.  Browning,  59  Mo.  App.  326,  331. 

Whether,  then,  the  description  as  above 
was  in  the  original  when  signed  and  was  In- 
advertently omitted  to  be  also  copied  into 
the  duplicate,  or  whether  it  was  neglected 
to  be  inserted  in  either  until  after  the  signa- 
ture when  it  was  put  in  the  original,  makes 
no  material  difference.  The  description  that 
appears  therein  related  to  the  property  that 
was  being  leased,  the  Insertion  thereof  was 
in  strict  accord  with  the  terms  and  purposes 
of  the  instnunent,  and  without  it  the  execu- 
tion thereof  could  have  no  purpose. 

[3,4]  Granting  that  the  description  as 
shown  above  is  insufflcient  to  satisfy  the 
statute  of  frauds  when  a  cause  of  action  is 
attempted  to  be  based  upon  a  contract  that 
is  wholly  unperformed,  yet  that  principle 
has  no  application  where,  as  in  this  case,  the 
contract  has  been  fully  performed  by  the 
owner  or  lessor  by  putting  the  lessee  in  pos- 
session and  he  remaining  in  possession  there- 
under so  long  as  he  would.  In  such  circum- 
stances— and  about  these  there  is  no  dis- 
pute— the  defendant  cannot  use  the  statute 
as  a  shield  or  defense.  Bless  v.  Jenkins,  129 
Mo.  647,  657,  668,  31  S.  W.  938 ;  Chenoweth  v. 
Pacific  Express  Co.,  93  Mo.  App.  185, 190-194. 
Even  if  the  description  was  inadvertently 
left  out  of  both  the  original  and  duplicate 
lease,  yet  there  Is  no  question  that  possession 
of  the  property  was  taken  under  the  instm- 
ment  that  was  signed  and  not  under  any  ver- 
bal letting  whatever;  and  the  fact,  if  It  be  a 
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fact,  tbat,  tUxngh -80it» 'l^dTerteace.  tbe 
deseripflon  was  not  inserfeed  lo  tbe  blank 
■pace  for  tbat  purpose,  did  not  conrert  tb* 
letting  ipto  a  parol  lease,  wben  poesessloQ 
had  been,  given  and  talcea  under  the  written 
Jnstmment  It  was  not  sncb  a  letting  as  is 
contemplated  bj  sectian  7883,  wlilcb  converts 
parol  tenandes  of  city  property  into  a  rent- 
ing from  month  to  month,  termination  of 
which  can  be  effected  by  giving  80  days'  no- 
tice. Said  section  deals  with  "contracts  or 
agreonents"  for  leaatng  property  in  cities 
"not  made  in  writing,  signed  by  parties  there- 
to, or  their  agents."  Notwithstanding  the 
defects  in  the  written  Instruments,  the  leas- 
ing thereunder,  followed  by  possession  of  the 
premises,  was  not  of  the  character  contem- 
plated by  section  78S8. 

The  judgment  is  afiOrmed. 

AU  ooncar. 


OKAGB  et  aL  T.  MISSOURI,  K.  ft  T.  BY. 
00.      (Na   13213.) 

(Kansas  City  Court  of  Appeals.     MlBSouri. 
May  6,    1910.) 

1.  Raixboads  <s=9ll4(2)  —  CoHSTEUcnoH  or 
Ekbankicknt— Ploodins  or  Fasii  Laitdb— 
Etidenob— Pbiob  Floods. 

In  action  under  Hev.  St.  190&,  i  3150, 
against  a  railroad  company  for  flooding  lands 
due  to  eanstntction  of  an  embankment  withoot 
sufficient  openings,  evidence  of  floods  in  other 
years  having  broken  through  the  embanJcment 
was  admiasible  to  show  tbat  the  embankment 
was  an  obstruction. 

2.  TaiAi.  «s»182,  188(4)— ABeuMERT  or  Cow- 
SEii— WnniWAwair— InsTBTXOTioRi  to   Dib- 


In  an  action  against  a  railroad  company 
for  damages  from  a  flood  caused  by  an  em- 
bankment, tbe  improper  remark  of  plaintUTs 
counsel,  "They  think  these  corporations  are 
above  the  law,"  was  cured  by  court's  direction 
to  refrain  from  tbat  line  of  argument  and  witll- 
drawal.  of  remarlcs  by  counsel. 

8.  APPEAL  AND  EnBoa  «=9S02(4)  —  Motion 
FOR  N*w  Tkial— Objection  to  Inotbtio- 
tioNB— Oenkbal  and  Indefinitc. 
Objections  to  the  giving  and  refusal  of  in- 
structions  were   not   properly   preserved   in   a' 
motion  for  new  trial  by  merely  stating  that  er- 
ror was  comadtted  "in  giving  to  the  jury  ille- 
gal and  erroneous  instructions  tot  and  on  be- 
half of  plaintiffs,"  and  tbat  error  was  commit- 
ted "in  refusing  to  give  to  jury  legal  and  proper 
instrnctions    requested   by   defendant" 

4.  DaKAOKS    «3»40(4)   —   FLOODCfO   IiARD»- 
LOSS  .07  PB<»ITa. 

In  an  action  under  Rev.  St.  1900,  i  8160, 
against  a  railroad  company  flooding  farm  land 
by  an  embankment,  it  was  proper  to  prove 
plaintiff's  loss  by  showing  tliat  he  had  taken 
stock  to  pasture  at  a  fixed  price  per  head,  and 


4hat,  owiM  to  the,' flooding,  ^  pas^esonie^ 
so  that  he  was  unable  topastttta  tiw  stock,  and 
lost  such  income.    '      .  ' 

6.  EVIDBNOB  «=sll8(7}— FtAODINQ  OF  FabK 
LlARDS— Dauaqbb— Mrasvbe. 
In  an  action  against  a  railroad  company  for 
the  flooding  of  lands  caused  by  defendant's  neg- 
ligent ooastmctlon  and  maintenance  of  embank- 
ments, in  determining  the  value  of  wheat  de- 
Btroyeid  it  was  proper  to  admit  in  evidence  tlie 
price  of  wheat  after  the  harvest  of  tliat  year 
in  estimating  the  damages. 

Appeal  from  Circuit  Court,  Henry  CJoimty; 
0.  A.  Calvlrd,  Jndge. 
"Not  to  be  ofllcially  pubUshed." 

Action  by  W.  O.  Grace  and  another  against 
tLe  Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.     Judgment  affirmed. 

3.  W.  Jamison,  of  St  Louis,  for  appellant 
W.  E.  Owen  and  Parks  &  Son,  all  of  Clin- 
ton, for  respondents. 

ELLISON,  P.  J.  PlalntliSa'  action  Is  based 
on  section  3150,  B.  S.  1909,  wherein  they 
charge  in  their  petition  that  defendant  built 
an  embankment  from  6  to  10  feet  high  and 
more  than  a  mile  In  length,  upon  which  It 
laid  Its  track  across  plaintiffs'  farm  lands, 
without  constructing  suitable  openings  across 
the  right  of  way  and  roadbed,  and  without 
constructing  suitable  ditches  or  drains  along 
the  side  of  the  roadbed,  connecting  with  oth- 
er ditches,  drains,  or  water  courses,  so  as  to 
afford  sufficient  outlet  to  drain  and  carry 
off  the  waters  which  were  obstructed  by  such 
embankment.  They  recovered  Judgment  in 
the  trial  court 

Plaintiff  Grace  owned  a  large  farm,  the 
greater  part  of  which  was  situated  in  the 
Grand  river  bottom  in  Henry  county.  Plain- 
tiff Foley  was  his  tenant  with  an  Interest 
in  the  crops  growing  on  the  farm  wMch  in 
the  year  1012  were  partly  injured  and  part- 
ly destroyed  by  waters  wliich  plaintiffs  claim 
were  obstructed  by  defendant's  embankment 
built  without  sufficient  openings  as  above 
stated,  mie  embankment  was  along  the 
south  and  east  iMundary  of  the  farm. 

A  slough  or  natural  course  of  drainage  ran 
from  the  northwest  in  a  south  or  southeast- 
ern course  through  the  farm.  At  the  point 
where  the  right  of  way  crossed  this  slough 
the  embankment  ceased,  and  a  trestle  was 
constructed  to  the  width  of  150  feet  at  the 
top,  narrowing  to  50  feet  at  the  bottom,  and 
the,  embankment  resumed  thence  to  a  second 
trestle  of  about  the  same  size  near  a  quar- 
ter of  a  mile  further  on,  and  thence  to  a 
bridge  over  Grand  river,  and  thence  again 
resumed.  The  hills  on  either  side  rising 
from  the  river  bottom  gradually  approached 
the   stream   imtil   at  a  place   10   miles  or 
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more  flown  tUe  livw  titey  were  amnrMdmate- 
ly-only  200  yards  ttpart  Tbia  place  was 
called  "the  Narrows."  It  was  shown  that 
nrithln  the.  memory  of  witnesses  overflow  and 
surface  water  had  followed  this  slough  or 
■natural  course  for  more  than  60  years. 

In  Jnne,  1012,  Orand  river  overflowed  at 
'I)oiats  north  or  northwest,  sending  the  wa- 
ters down  to  the  railroad  embankment  so 
that  they  spread  out  over  plaintiffs'  land, 
submerging  their  cropd  of  corn,  wheat,  and 
pasturage  entirely'  at  some  places  and  par- 
.tlally  at  others;  the  result  being  that  they 
Were  In  great  part  destroyed.  It  Is  plaintiffs' 
claim  that  the  embankment  was  not  suffl- 
dently  provided  with  openings  to  let  the 
water,  through  with  reasonable  "freedom 
-that  it  might  take  Its  natural  course  So  as 
-to  find  Its  way  again  Into  Orand  river,  In 
consequence  of  which  It  ba^ed  up  aadapread 
out  over  the  farm.  Defendant  Insists  that 
[this  claim  Is  In  the  face  of  natural  law,  and 
is  against  the  physical  facts,  and  should 
have  been  disallowed,  as  a  matter  of  law,  by 
the  trial  court 

Surveys  were  made  and '  experts  heard. 
The  general  rise  or  elevation  was  taken,  as 
well  as  the  depressions  and  elevations  at 
specific  places,  togeOier  with  the  depth  of 
the  water  at  certain  parts  and  the  extent  to 
which  it  came  up  on  the  com.  and  the  wheat 
This  character  of  evidence  came  from  wit- 
nesses for  either  side.  There  are,  however, 
certain  established  facts  which  we  think 
demonstrate  that  the  trial  court  properly 
refused  defendant's  demurrer.  Of  course, 
If  the  record  showed  that  the  overflow  would 
have  destroyed  plaintiffs'  crops,  even  though 
there  had  been  no  embankment  no  blame 
could  attach  to  defendant  and  plaintiffs 
should  attribute  tbeir  loss  to  misfortune 
without  right  to  reUef.  We  reject  the  sug- 
gestion that  "the  Narrows,"  10  or  12  miles 
below,  could  have  been  the  obstruction  which 
held  the  waters  until  they  came  back  over 
plaintiffs'  cropa  We  do  this  because  it  is 
unreasonable  and  that  such  supposition  Is 
against  conclusive  evidence  to  the  contrary. 
It  was  shown  that  the  water  was  2  or  3  feet 
higher  on  the  farm  side  of  the  embankment 
than  on  the  lower  side,  and  that  at  other 
overflows  the  pressure  and  struggle  of  the 
water  to  get  by  and  follow  its  natural  course 
had  been  so  great  as  to  suddenly  break 
through  the  embankment  with  a  roar  that 
was  heard  by  neighbors  In  their  houses  in 
the  vicinity;  and  shortly  thereafter  relief 
was  had  at  places  by  a  total,  and  at  other 
places  by  a  partial,  uncovering  of  the  crops 
which  had  been  submerged. 

Connected  with  the  fact  that  plaintiffs 
conceded  that  a  ditch  had  been  dug  along 
the  roadbed  on  the  farm  side  down  and  Into 
Grand  river,  defendant  undertakes  to  draw 
conclusions  defeating  plaintiffs'  case.  While 
the  case  on  plaintUIs'  jMttt;  indnding  the  pe- 


tition, BhowB  that  tbeiutnni'aTBiDtve,  t» 
gether  with  ditches  and  Orand  river,  would 
carry  off  the  waters,  yet  it  is  dear  that  this 
is  based  on  there  being  soffldent  opening  in 
the  roadbed  embankment  to  let  the  water 
through  and  follow   its  course  thence  on. 

Defendant's  point  that  it  was  not  bound 
to  make  openings  where  there  la  no  connect- 
ing outlet  or  drainage  oouise  <hi  the  lower 
side.  Is  not  based  on  facts  disdosed  In  the 
evidence. 

The  argument  In  this  cause  on  defendant's 
part  has  gone  at  great  length  Into  much 
detail.  We  do  not  speak  of  this  In  comr 
plaint  but  to  Show  that  It  is  impossible, 
within  the  limits  of  an  opinion,  to  follow 
specifically  the  different  suggestions  whlc)i 
have  been  urged.  We  therefore  pass  to  cer- 
tain objections  taken  at  the  trial. 

[1]  It  Is  contended  tliat  the  coittrt  erred  in 
admitting  evidence  of  the  floods  in  other 
years  having  broken  through  the  embank- 
ment We  think  it  was  entirely  proper  to  do 
so.  It  «as  most  convincing  proof  that  the 
water  did  not  back  up  from  the  lower  side 
of  the  embankment  It  was  a  demonstration 
that  the  water  was  steklng  Its  natural  fl6w 
by  bursting  through  its  obstruction.  The 
propriety  of  such  evidence  seems  not  to  ha«e 
been  Questioned  in  Hayes  v.  Railroad,  177 
Mo.  App.  201,  207,  182  S.  W.  266. 

[1]  In  his  argument  to  the  Jury  one  of 
plaintiffs'  counsel.  In  referring  to  counsel  for 
defendant  said,  "They  think  that  these  cor- 
porations are  above  the  law."  On  objection 
the  remark  was  withdrawn  by  plaintiffs' 
counsel,  and  the  court  directed  him  to  re- 
frain from  that  line  of  argument  If  the 
remark  had  been  that  "they  think  that  this 
defendant"  or  that  "they  think  that  this 
corporation  is  above  the  law,"  it  might  not 
have  been  out  of  place  in  the  course  of  ar- 
gument The  expression  "these  corporations'* 
looks  much  like  an  appeal  to  prejudice.  But 
certainly  any  possible  ill  effect  was  cured 
by  what  followed. 

[3]  Objection  was  made  to  the  glylng  of 
Instructions  for  plaintiff  and  refusal  of  oth- 
.ers  offered  by  defendant  These  objections 
were  not  properly  preserved  in  the  motion 
for  new  trial,  which  merely  stated  that  error 
was  committed  "In  giving  to  the  Jury  Illegal 
and  erroneous  Instructions  for  and  on  be- 
half of  plaintiffs,"  and  that  error  was  com- 
mitted "In  refusing  to  give  to  the  Jury  legal 
and  proper  Instructions  requested  by  defend- 
ant." It  has  been  repeatedly  ruled  that  this 
was  too  general  and  Indefinite.  Wynne  v. 
Ondertaktng  Co.,  274  Ho.  WS,  201  S.  W. 
16;  Disinfecting  Co.  v.  Bates  Co.,  273  Mo. 
800,  201  8.  W.  92;  State  v.  Bowe.  271  Mo. 
88,  94,  196  S.  W.  7. 

[4]  It  seems  that  plaintiff  Foley  had  taken 
170  head  of  stock  in  on  pasture  at  a  cer- 
tain price  per  head,  and  that  he  lost  this 
when  the  pastnra  was  destroyed  and  remaln- 
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^  "vgax^y  and;  <>IM>!'^|IP^  bdiu<)d  ao-.tbat 
stock  would  not  eat  It  Defendant  obJe(>ted 
to  bis  provlag  |a  tfiia  way  bis  loss  of  pnifits 
by  blB  Dot  befeog  afaiie  tQ  coatioue  to  paatiire 
It  We  tblnk  it  was  proper,  and  ttot  tbe 
ruling  in  Condi  r.  BaUroadi  202  Mo.  34.  168 
S.  W.  347. 46  L.  B.  A.  (M.  S.)  666.  and  Stfldi- 
man  t.  Bailnwd.  178  Mo.  Appw  876, 166  S.  W. 
1122,  ere  not  appUcaUe.  iSiei  direct  effect 
of  tbrovlng  tbe  ato<^  effthe  paatnre  vas  to 
cause  tbe  loas  of  bis  Income  wbiCb  was  being 
received  at  tbe  time  tbe  aefc  ms  ooamitted. 

[K]  Nor  was  tbere  errmr  in  admitting  «7t- 
doice  of  tbe  price  of  wbaat  atfter.  Harvest  in 
tbe  year  1912.  Defendant  tark  tbe  true 
meBsnre  of  daaiage  waa  tbe  vataie  of  tbe 
wtieat  standing  in  tbe  field  as  It  was  wbem 
destroyed,  ae  decided  in  Hnnt  t.  BaiUoad, 
126  Mo.  App.  281,  108  S.  W.  ISB.  Bat  tbe 
price  of  wbeat  wtien  liarvested  was  certain- 
ly an  important  tblng  td  know  in  estimating 
tbe  damage. 

Finally  defendant  cites  tbe  recent  case  of 
GoU  ▼.  Banroad,  271  Mo.  666,  19T  B.  W.  244, 
as  VuQ  antbority  sbowing  ttaat  plaintiff  bas 
no  cause  of  action.  l%at  case  is  not  appUoe- 
ble  to  this.  Tbere  an  embankment  was  made 
on  tbe  railway  land  sontb  of  tbe  MlMoutt 
rlTer,  wblch  bad  tbe  ^ect  of  tbrowing  over- 
flow water  onto  piaintlffsP  land  on  tbe  nortti 
side  of  that  river  (271  Mo.  666,  197  8.  W. 
246),  wblle  here  overflow  water  from  Oraod 
river  was  obstmcted  and  dammed  in  Its 
natural  course  and  drainage  whieb  would 
lead  it  back  Into  tbat  river,  thereby  causing 
water  to  be  thrown  over  plaintiffs'  fields 
wblcb  otherwise  would  have  continued  its 
conrse  through  the  slough  or  drainage  bei* 
yond  plaintiffs'  land. 

We  are  satisfied  the  case  wais  properly 
tried,  and  the  Judgmient  will  be  affirmed. 

All  cbncnr.   . 


SEED  V.  JOHN  Oll/Ii  &  SONS  CO. 
(No.  13088.) 

(Kansas    City    Court    of    Appeals.     Misaodri. 

Dec.  2,  19ia    On  Blearing, 

May  6,  1919.) 

1.  Beleasb  «=»27  —  Injbby  to  Sebvakt— 
Mabteb's  Adoption  or  Rcixasb  Taken  by 
Stbanoeb. 

A  servant  is  bound  by  a  release  of  daim  for 
personal  injuries,  though  it  was  taken  by  a 
stranger,  who  paid  tbe  consideration,  where  tho 
employer  has  adopted  it  as  bis  own. 

2.  it«tf.i!/m»  «B924(2)— RiiacissiOH— TxBBJn  of 
CoifsinaBATioH. 

An  injojted  servant,  seeking  reseiasioq  of  a 
release  for  fraud,  must  tender  tlie  consideration 
received  within  reasonable  time  after  be  knows 
tbat  tbe  employer  is  tbe  one  to  whom  tender  is 
to  be  made. 


1*0  'SnivAiw-' 


s24(3^I]t»mT    TO    SCBVAMT-- 

-Exocn  warn  Not  MAKiMa  Xsn- 


■■.:^._,.    Op ^Balwriwg. 

SKTTtNO    ASXDtf  . 

In  a  servantfs  actiou  for  injuries,  in  which 
be  sought  reseteion  tit  a  releaas.  evidence  of 
fraud  htld  insufficient  for  setting  aside  settls- 
m«it 

4.  Rki>ase  «a»24(2>— T<R9bb  ov  CoimiiA»a- 
•notf  xxroBc  lasTiri/riti  a  ■  Spit. 
'  Where  dm  has  exennted  a  release  of  a. 
claim  for  injuries,  knowing  that  it  is  sooh,  hai 
most,  in  order  to  midatstn  suit  for  the  injuries 
tender,  the  oensidepalipn  rsceived  before  tbe  suit, 
is  instituted,  and  a  tender  mode  six  mouths  aft-, 
ec  suit  is  properly,  refused. 

9.  APFIUX  ADD    BbBOB   4es>6g&— MOTION   so*. 

BrasuatNo  —  CoHBiDaaATioN  or  Sucpuc-, 

UXKTAli  ABSXaACT. 

A  supplemental  abstract, 'filed'  after  the  oiig- 
laal  opinion  and  at  tbe  time  of  filing  of  motion 
for  rehearing,  may  be  considered  upon  tbe  re- 
hearing. 

6.  BaiJBASB 
BacisaBaB- 

DEB. 

A  SitTant.  aeddag  reseiaaioB  of  a  release 
of  the  mastss'a  liability  for  injuries,  is  not  re- 
lieved from  teadezing  before  suit  tbe  considera- 
tion received,  besause  it  was  paid  by  an  insur- 
er having  an  interest  in  upholding  tbe  releas^,, 
but  not  a  party  to  tbe  suit 

Appeal  from  Circuit  C!Ourt,  OWe  Ootmty; 
Jack  G.  Slate,  Judge. 

Action  by  Peter  A.  Beed  against  the  John 
Gill  Sf  Sods  Company.  Verdict  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beveraed. 

A.  T.  Datum,  of  Jefferson  City,  for  appel« 
lant 

Glendy  B.  Arnold,  of  St.  Loais,  for  re- 
spondent 

BL.\ND,  J.  Plaintiff  brought  this  suit,  al- 
leging in  his  petition  that  while  working 
upon  the  new  State  Capitol  at  Jefferson  City, 
Mo.,  and  In  the  efnploy  of  the  defendant,  he 
was  injured  by  the  carelessness  and  negli- 
gence of  defendant's  servants  and  employes. 

Tbe  nnswer,  among  other  things,  alleges 
that  after  plaintiff's  Injury  be  executed  to 
defendant  for  a  consideration  of  $452.45, 
which  was  paid  to  plaintiff,  a  full  release 
or  acquittance  from  the  cause  of  action  set 
out  in  his  petition.  In  his  reply  plaintiff  al- 
leges that  said  release  was  procured  through 
fraud.  The  reply  further  states  that  the 
consideration  for  the  release  was  paid  by 
the  iBtna  Insurance  Company,  and  not  by 
the  defendant,  but  whether  the  same  was 
paid  for  the  account  of  tbe  defendant  plain- 
tiff had  no  knowledge,  and  "In  taking  said 
release  ond  paying  the  consideration  there- 
for said  Insurance  company  was  acting  un- 
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der  and  by  virtue  of  sotne  'odntract  between 
It  and  tbe  defendant,  the  tatoa  of  wblcb 
are  unknown  to  plaintiff."  Plaintiff  far- 
ther states  tbat,  acting  upon  the  belief  that 
defendant  was  ^titled  to  the  oanedderatlon 
for  the  release,  plaintiff's  counsel  offered  to 
tender  the  defendant  such  oonslderatloD, 
with  Interest,  but  defendant  failed  and  re- 
fused to  accept  tbe  same^  and  that  any 
tender  to  defendant  before  the  iastitutiion  of 
the  action  would  bare  been  an  "idle  and 
useless  ceremony." 

There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  in  the  sum  of  $4,076,  and 
defendant  has  appealed. 

[1]  There  is  no  evidence  whatever  that 
plaintiff  tendered  to  any  one  at  any  time 
the  consideration  for  the  release.  While  the 
release  Itself  recites  that  the  consideration 
was  paid  by  tbe  defendant,  there  Is  no  evi- 
dence that  It  was  so  paid,  but  defendant  It- 
self proved  that  the  cbnaldelratlon  was  petld 
by  the  .SJtna  Insurance  Company.  Tbe  re- 
lease recites  that  It  discharges  defendant) 
from  IlablU<7.  There-  Is  no  evidence  vrbatr 
ever  of  the  relationship  between  the  ^taa 
Insuranee  Company  and  the  defendant  The 
agent  of  the  ^tna  Insurance  Company,  who 
negotiated  and  settled  the  ease,  stated  that 
he  had  charge  of  the  liability  department  of 
the  lnsuran<Je  company,  but  whether  the  de- 
fendant bad  liability  insurance  with  the  In- 
surance company  is  not  shown. 

The  case  was  tried  and  submitted  to  the 
Jury  by  plaintiff  on  the  theory  that  the 
release  discharged  defendant,  unless  it  was 
procured  by  fraud.  The  pleadings,  evidence, 
and  the  theory  upon  which  this  case  was 
tried  present  a  situation  where  the  ^tna 
Insurance  Company  acted  In  a  capacity  of 
something  more  than  a  mere  volunteer  or 
stranger,  for  the  reason  tiukt  plaintiff  In  bis 
reply  stated  that  tbe  Insurance  company 
was  acting  under  and  by  virtue  of  some 
contract  between  it  and  the  defendant,  the 
terms  of  which  were  unknown  to  plaintiff.- 
But,  assumlug  that  the  -insurance  compi^y 
was  acting  only  as  a  volqpteer  or  stranger 
to  plaintiff  and  defendant,  nevertheless 
plaintiff  and  defendant  are  bound  by  the 
terms  of  said  release,  for  the  reason  that 
the  contract  was  made  for  the  benefit  of  the 
defendant,  and  in  its  answer  defendant 
adopts  said  release.  By  such  adoption,  in 
contemplation  of  the  law,  it  made  the  re- 
lease its  own  (Howsmon  v.  Trenton  Water 
Co.,  U9  Mo.  304,  24  S.  W.  784,  23  li.  B.  A. 
146,  41  Am.  St.  Rep.  65^;  City  of  St.  Louis 
V.  Von  Puhl,  133  Mo.  561,  34  S.  W.  843,  54 
Am.  St  Bep.  695;  St  Louis  v.  Wright  Con- 
tracting Co.,  202  Mo.  451,  101  S.  W.  6),  and 
after  the  contract  or  release  was  adopted 
by  the  defendant  it  could  not  be  rescinded 
by  the  plaintiff  and  the  Insurance  company 
(Davis  V.  Calloway,  30  Ind.  112,  95  Am.  Dec 
671:  Bansdel  v.  Moore,  153  Ind.  393,  53  N. 
B.  767,  68  L.  B.  A.  763;   Gilbert  v.  Sandet- 


aon,  66  limm  iU»,6'V.  "Wi  ^'  4i  Am.  Bei>. 
108). 

[2]  As  the  release  was  made  for  tbe  ben^ 
eflt  of  the'  defendant,  and  the  tetter  adopted- 
It  as  Its  own  -by  the  allegations  eontaiued 
In  Its  answer,  and  as  plaintiff  and  the  In- 
surance oorapaqy  eould  not  thereafter  re- 
scind the  release;  the  defendant  after  hav- 
ing adopted  the  release,  was  In  a  posltloD 
to  insist  upon  Its  tenns,  and  is  entitled  to 
all  of  the  benefits  growing  ont  of  It  If 
the  release  ww  not  procured  by  ftaud,  then 
It  was  Undlng  upon  plalntUE,  and  could  be 
used  as  effectually  by  detendant  In  any  salt 
attempted  to  be  prosecuted  by  plaintiff  as 
If  the  release  had  beea  ociglnaUy  negotiated 
and  executed  by  and  between  plaintiff  and 
defendant  .'This  being  a  fact,  it  seems  ap- 
parent to  us  that,  U  plaintiff  desired  to  re- 
scind the  release  on  account  of  fraud,  it  was 
his  dul7  to  tender  to  this  defendant,  after 
he  had  become  aware  of  -the  fact  that  de- 
fendant bad  adopted  the  release,  the  con- 
sideration paid  therefor.  Plaintiff  not  hav- 
ing tendered  the  consideration  of  the  release 
within  a  reasonable  time,  or  in  fact  at  aljl, 
but  having  gone  to  trial  without  making 
any  tender,  or  showing  that  a  tender  was 
useless,  because.  If  made^  it  would  have 
been  refused,  after  be  knew  that  this  de- 
fendant was  the  one  to  whom  tender  was 
to  be  made.  Is  not  entitled  to  a  rescission 
of  the  release,  but  by  his  conduct  has  rati- 
fied tbe  release,  including  the  fraud.  Long 
V.  International  Vending  Machine  Co.,  158 
Mo.  App.  662,  139  S.  W.  819;  Taylor  v. 
Short  107  Mo.  384,  17  S.  W.  970;  Althoff 
T.  St  Louis  Transtt  Co.,  204  Mo.  166,  102 
S.  W.  642 ;  Moss  v.  King,  212  Mo.  587,  111 
S.  W.  589;  Boblnson  v.  Slple,  129  Mo.  208, 
31  S.  W.  788;  Bayer  v.  Milan,  199  S.  W. 
712. 

This  is  a  law  case,  and  it  is  not  sufficient 
that  an  offer  of  the  money  be  made  in  the 
pleadings.  Hancock  v.  Blackwell,  189  Mo. 
loc.  dt.  453,  41  S.  W.  206 ;  Wbelan  v.  BeU- 
ly,  61  Mo.  loc.  dt  569. 

The  Judgment  is  reversed. 

All  concur. 

On  Bebearing. 

TRIMBLE,  J.  A  rehearing  and  reconsid- 
eration of  this  cause  makes  us  less  dis- 
posed than  ever  to  change  tbe  result  reach- 
ed In  the  original  opinion. 

[3]  The  fraud  charged  in  obtaining  the  set- 
tlement is  that  Dr.  Bnloe,  who  attended  plain- 
tiff upon  and  for  a  time  after  bis  Injury, 
thereby  secured  plaintiff's  confidence  in  his 
^A\l  and  learning  as  a  surgeon  and  in  his 
integrity  as  a  man,  and  knowingly  and  fiilse- 
ly  stated  to  the  plaintiff  that  his  injuries 
were  not  permanent,  and  that  he  would 
shortly  recover  from  his  then  weakened  con- 
dition, and  that  plaintiff,  relying  upon  such 
statements  and  believing  them  to  be  true, 
executed   the    release.    Tbe    r^ly    charges 
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(»S  S.W.) 


Oat  Dr.  XUae-'dU  iiil%  '^dng  aHdaiui  o£ 
having  Ilia  Mil  fOr  meSiaBl  wrvlceii  to  pUlln^ 
tiff  aatlsfled,"  and  of  aldlag:  said  .tosurance 
comiMmy  to  bring  about  la  tbelfr  .bebalf  « 
Ughlr  benflfldal  aettlemeot  andicomproniiB^ 
of  plalntUTs  iendd  cansas  of  actioni  and  ae^ 
tng  bi  the  Interests  of  said  lasurance- com- 
pany and  the  defendant"  Plaintiff  wius 
hurt  an  June  22,  1916,  and  was  treated  for 
a  time  at  Jefferson  City,  but  left  tbere  for 
St  Ixrnls.  The  settlement  was  executed 
September  12,  ldl6,  and  was  made  up  of 
Items  agreed  apon  In  eon«q)ondi«iice  b»> 
tween  plalntiirs  thea  attomay,  Mr.  Cook, 
who,  apon  taking  up  the  Qoestion  of  dam- 
ages wlUs  the  defMidant,  learned  tliat  the 
^tna  Insaraaoe  Gompaiiy  "were,  thp  Insur- 
ers," and  ttaervnpoQ  entered  Into  negotia- 
tions with  the  Insurance  company.  The 
stat^enta  citarged  to  have  been,  made  by 
Dr.  Enloe — ^whlch  the  latter  denies  as  do 
all  the  others,  except  plalntlff-r«t  the  time 
the  release  was  executed,  and  when  the 
statements  are  claimed  to  have  beoi  made, 
took  place  at  the  iBtna  Insurance  Company's 
idace  of  business  In  St  Louis,  where  plalor 
tiff  Ad  the  doctor  met  for  the  first  time  In 
six  weeks  after  the  doctor  had  last  seen 
plalntlfl,  and  no  examination  of  the  plaintiff 
was  then  made;  Plaintiff  was  In  full  po»- 
session  of  bis  senses,  knew  he  .was  axecvt- 
Ing  a  release  for  all  injuries  and  their  re- 
sults, and  knew  that  he  was  not  well  at  the 
time  and  had  not  yet  recovered.  Plaintifl's 
condition  was  not  the  resnit  of  some  other 
Injury  of  which  he  was  ignorant,  but  of 
which  the  doctor  knew,  and  concealed  from 
him,  but  arose  simply  from  the  fact  that  he 
bad  not  or  has  not  yet  fully  recovered  from 
the  Injuries  known  to  have  been  received. 
The  evidence  did  not  disclose  any  ag«acy  ex- 
isting between  Dr.  Enloe  and  the  defendant 
or  the  Insurance  company.  Indeed,  the  only 
affirmative  evidence  as  to  why  Dr.  Enloe  met 
plaintiff  In  St  Louis  and  was  present  at 
the  settlement  was  that  he  did  so  in  response 
to  a  request  from  Mr.  Cook,  who  could  not 
be  present  and  that  the  doctor  went  to  St 
Louis  primarily  to  take  a  patient  to  the 
bospltsl  there. 

The  charge  that  the  doctor  was  acting  as' 
the  agent  for  either  the  defendant  or  the 
insurance  company  rests  rather  upon  sus- 
picion than  upon  any  weQ-deSned  evidence 
to  support  It  While  the  claim  Is  that  Dr. 
Enloe  was  the  defendant's  surgeon  in  the 
erection  of  the  Capitol,  the  proof  went  no 
further  than  to  show  that  when  an  Injury 
occurred  there.  If  the  doctor  was  the  first 
physician  on. the  ground,  be  got  the  case, 
and  in  this  case  at  least  charged  the  patient 
for  his  services.  The  statements  claimed  to 
have  been  made  were  In  reference  to  plain- 
tiffs present  condition  and  the  probable  out- 
come thereof  lA  the  future.  As  to  his  pres- 
ent comdltlon,  plaintiff  knew  bettor  about 
that  as  as  to  how  he  felt  than  could  any 


l^iy«l«ian)  wAo-  bad  sot^  sepa  hl«i<|br  ^x 
wBefcsiand.  who  had  mode  no  examtoattoox 
So  that  It  awears  to  the  wrltor  that  tiber^ 
is  exeeedla^y  Oigtt  ground  tor  the  setting 
aside  of  the  formal  settlement  knowingly 
wtered  into  after  lengthy  negottatioas  oon- 
cemlng  the  Uesis  coteliltuiilng  the  same. 
Anderson  v.>  Mi^er  Bros.  Drag  Co^  148  Mo. 
App.  664,  SJ&ran,  ISO  a.  W.  SSO;  Qrim  v. 
CEtm,  1Q2  UOb  044,  002,  6S  &  W,  489,  54  U 
B.  ▲.  602,  SH  Am^  St  Bep.  621 ;  Thompson 
V.  Kansas  Citiy,  et&,  B.  Oe..  142  Ho.  App. 
284,  12S  S.  W.  119*:  ObroU  v.  United  Ball- 
mty  ODm  167  Mift.  App.  247,  267,  137  S.  W. 
306;  HomuOt  r.  MefiropDUtaa  St  By.,  129 
Mb.  629.  648,  S3  S.  W.  90S;  LoBiax  v.  South- 
west Mlssotttl,  «te.,  B.  Co.,  119  Mow  ApiK 
US,  198,  96  S.  W.  946;  Nelson  v.  Minn«h 
apollfl  St.  B.  Co.,  61  Minn.  167,  68  N.  W. 
486;  Atdiladn,  T.  &  S.  B*.  B.  Go:  v.  Bennett 
68  Kan.  781,  OOr  £ia&  1018;  Bisphan's  S^quity, 
f  216:   2  ^gm.  Eq.  Jur.  (8d  Ed.)  H  890,  894. 

(4,<i)  But  aside  from  and  waiving  ail 
this;  there  Is  another  reason  whldi  dlspossn 
at  plaintiff's  right'  to  recogrer  In  this  cawk 
and  that  Is  he  did  not  put  himself  In  a 
posltton  to  disavow  the  settlament  by  re- 
tuTulBg,  or  oflMng  ttf  letuTn,-  the  frulte  of 
the  settlonent  before  Inrtttntliig  the  suit 
The  general  rule.  Is  ttiat  fn  oases  where  the 
plaintiff  has  ereouted  a  relsaae,  knowing  that 
It  to  such,  he  most,  In  order  to  be  in  a  posi- 
tion to  maintain  his  suit  tender  the  money 
received  on  the  settlement  befoee  the  suit 
is  instituted.  Carroll  v.  United  Bailways 
Co.,  167  Mo.  App.  247,  293,  137  S.  W.  303; 
Kingman  v.  Ellis,  126  Ho.  App.  602,  108 
S.  W.  127;  Boehm  v.  American  Patriots, 
172  Mo.  App.  104,  164  S.  W.  448;  Altboff 
T.  St  Louis  Transit  Co.,  204  Mo.  166,  102 
S.  W.  642;  Held  v.  St  Ixmis,  ete.,  B.  Ca 
<Snp.)  187  S.  Wi  IB;  Putnam  v.  Boyer,  173 
iOo.  App.  394,  898,  168  &  W.  861;  Lovelem 
v.  Ounard  Mlnii^  Co.,  .201  S.  W.  376. 

Tbie  plalntur  did  not  before  bringing  the 
suit,  make  a  tender  to  any  onei  eitiier  to 
the  Insorance  comfiany  or  to  the  ddiendant 
By  a  suMi>lemental  abstract  iUed  after  the 
orlgfaiBl  optoion  was  handed  down,  and  at  the 
time  the  motloi  for  rehearing  Was  filed,  it 
appears  that  one  of  plaintifl's  counsel  sought 
out  the  defendant's  presfalent  and  Informed 
him  he  had  come,  representing  the  plaintiff, 
to  make  a.  tender  of  the  amount  received 
on  the  release,  and  reached  In  his  ix>cket  to 
get  the  money,  but  upon  Hxe  president  reply- 
ing either  "I  will  not  take  It"  or  "I  can't 
take  It"  he  does  not  know  which,  the  at- 
torney bade  him  good-bye  and  left  This, 
however,  was  long  after  the  Institution  of 
the  suit — some  six  months  or  more— and  the 
authorities  all  hold  that  this  will  not  do; 
nor  will  the  fact  that  the  tender  was  re- 
fused after  suit  was  brought  be  evidence 
that  the  tender  would  have  beat  unavailing, 
had  it  been  made  before  the  Institution  of 
suit    We    mention    this    supplemental    ab- 
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strad  to '  UtAw '  ttb,t'^t>e  Iutc'  «msld«ied  It, 
88  we  think  we' bare  it  right  to  do,  on  this 
beating,  under  the  recent  dedsion  of  the  Su- 
preme Court  In  the  caae  of  Starr  v.  Fenfleld 
(Sap.)  206  S.  W.  841. 

[•]  The  fact  that  Ib  this  case  the  inan^- 
ance  company  paid  the  money  doea  not  re- 
Ueve  the  plEilntlff  of  the  necessity  of  placing 
himself  In  a  situation  to  claim  a  rescission 
by  making  a  tender.  The  plalatlfC  contends 
that  as  he  did  not  know  the  exact  terms  of 
the  contract,  or  relationship  existing  be- 
tween the  defendant  and  the  Insurance  com< 
pany,  he  did  not  know  whom  to  tender  ttie 
money  to.  -  He  could  at  least  have  tendered 
it  to  the  one  from  whom  he  received  It. 
Jn  case  it  was  reflisM,  ,he  coiiid  then  have 
tendered  it  to  the  defendant,  or  deposited 
It  In  eonrt,  and  in  that  event  ha  would  not 
tmve  been  in  the  position,  of  holding  onto 
the  beneflts  oit  the.  settlement  and  at  the 
Muue  time  disavowing  Its  effe|^  But  he 
made  no  prior  tend«  to  any  one,  nor.  did 
he  make  any  attempt  to  ascertain  to  whom 
be  should  tender  the -money  betoie  bring-* 
tng  sutt. 

It  seema  to  ns  tbat^  even  though  the  con" 
■Ideration  for  the  nelaase  was  paid,  by  the 
Insurance  company,:  yet  the  plainttft  must 
be  held  to  hare. known  that  the  insurance 
company  was.aetlAg.fot  and  tn  behalf  of  the 
defendant,  evea  If  it  may  be  deemed  to  have 
been  also  acting  for  itself.  The  release  re- 
cites that  tiie  consideration  thereof  was  paid 
by  defendant,  and.lt  wAs  the.bause  of'  ac- 
tl<m  against  the  defendant  that  was  released. 

The  case  shotdd  be  disposed  of  the  same 
as  If  the  defendant  itself  had  (Stained  and 
paid  for. the  release.  Only  by  giving  up  the 
advantages  of  the  releasev  or  ofCering  to  do 
so,  could  the  plalntUC  place  hlms^  in.  a  po- 
sition to  say  it  was  rescinded,  and  thus 
avoid  its  effect  The  fact  that  the  insur- 
ance company  had  an  additional  interest, 
ptoiUar  to  Itself,  In  upholding  the  rtiease, 
«nd  therefore  the  release  could  not  be  set 
aside  as  to  it  In  a  suit  to  whldi  it  was  not 
a  party,.  On^t  not  to  change  the  rule  as 
to  the  necessity  of  a  tender  prior  to  the 
bringing  of  suit  The  release  was  clearly 
for  the  benefit  of  the  defendant,  even  if  it 
was  also  in  the  Interest  of  the  insurance 
company;  and  hence  the  former  is  entitled 
to  claim  the  benefit  of  Its  advantages,  and 
to  assert  that  the  plaintiff  is  not  in  a  posi- 
tion to  disavow  it,  as  much  as  the  Insur- 
ance Company. 

We  think  that,  to  avoid  complications,  the 
case,  as  to  the  necessity  for  prior  tender, 
should  be  regarded  as  solely  between  plain- 
tiff and  defendant  as  It  Is,  and  without 
regard  to  any  other  party  not  a  party  to 
the  suit,  nor  bound  by  any  judgment  ren- 
dered with  reference  to  the  release;  for,  if 
It  can  be  said  that  as  tbe  insurance  com- 
pany has  an  additional  Interest  peculiar  to 


ttaOt  ill  upboldlafftae  MMie,<«lid  that  staioe 
it  is  not  a  party  to  the  snit,  therefore  Htm 
release  can  be  netther  set  aaldb  herdUt  nor. 
treated  a8<  a  bar  to  vecovecy,  and  coqa&> 
quently  no  tender  is  neoeasary  to  avoid  its 
effect  then  It  would  seem  to  fUlew  that  sec. 
tlon  1812,  B.  S.  1909,  would  not  apply  to  tbct 
dreumstances  of  tbis  case.  If.  that  be  so, 
then  plaintiff  should  have  followed  thci 
procedure  tn  effect  befbre  tiM  atatnte  was; 
passed,  and  brout^t  a  suit  In  .equli^  ta 
reednd  and  cancel  the  release.  We  do  not 
think  that,  in  disposing  of  the  case  between 
the  plaintiff  and  detendant,  Qie  rlgtats  of  the 
insurance  company  ahonld  be  regarded  or 
taken  into  ooosidoiatlon ;  but  the  ease 
should  be  dlqtoBed  «t  in  the  same  majuwr, 
and  according  to  tbe  same  prlndplea,  as  U 
no  one  other  than  the  plaintiff  and  defend-; 
ant  %ad  anything  to  do  .wltb  the  icleesa. 

The  Judgment  is  reversed. 

All  concur. 


CBITTEN  et  al.  v.  NBW  et  al     (ITo.  1S222.) 

(KoqsM  City  Court  of,  Appeals.    Missouri. 
May  5,  1918.) 

1.  SCHOOU   AMD    SoBOOI,    DiSTKIOTS  4S»38-* 

CowsotiDATioN— SuBiassiow  or  Two  PaoF- 

osmoRs. 
Two  separate  propoaitlonB  could  not  be  snbr 
mltted,  bot  where  the  voters  were  voting  only 
on  proposition  of  consolidating  school  districts, 
other  question  sabmltted,  as  to  location  or  se* 
lection  of  site  for  schoolbouse  of  district  when 
consolidated,  not  being  matter  within  Jurisdic- 
tion of  annual  meetings  of  old  district  to  pass 
on,  but  for  voters  of  new  district  consoUdatiOB 
of  districts  was  not  invalidated  \>7  submission 
of  the  two  separate  propoeitloDs: 

2.  Schools  arb  School,  tnsisscrca  €=>50  — 

CONSOI-IDATION    OF   DiSTBIOTS  —  MSKTIRQ  — 

NoncK— Statute. 
First  meeting  of  resident  voters  of  newly 
created  consolidated  school  district  held  not  in- 
valid, becatise  9  days'  and  not  15  days'  notlci 
was  given;  Rev.  St  1909,  |  1084S,  merdy 
requiring  the  meeting  to  be  held  within  15  days 
after  formation  of  the  district  and  tbe  only  nor 
tlce  required  being  reasonable  notice. 

8.  Schools  and  School  Distbicts  C=350-7 

CONSOLIDATKD    DiSTEICT— MKETIRG   OP  VOT- 

KBS— Bbbob  in  Notice. 
Notice  of  first  meeting  of  voters  of  consoli- 
dated school  district  held  not  invalid,  because 
in  one  place  one  of  the  old  districts  was  refep- 
ted  to  as  No.  65,  instead  of  69,  a  mere  derical 
error. 

4.  Schools  and  School  Distbtcts  «=3e8  — 
Consolidated  Distbict— Indetinitenesb. 
Selection  of  site  by  voters  for  schoolbouse 
of  consolidated  district  held  not  Invalid  for  in- 
definiteness  and  nncertainty;  the  record  of  the 
meeting  with  reference  to  tbe  site  reading: 
"Voted  for  sites;   tbe  site  on  top  of  tbe  hill  on 


^=9For  other  cases  see  same  topic  and  iUIT-HVMBIiX  In  all  Ker-Numberad  Digests  and  Indezek  ' 


Digitized  by 


Google 


■ICA,) 

tke  N.  W«  CsKy  aacta  of  Ji 
«arri«L" 


47 


OMttan'a'  fntn 


Appeal  from  Oirctdt  Oonrt;  DaTlew  Oono- 
ty;  Arch  B.  Davla,  Judge. 
"Not  to  be  offldally  published." 

Suit  by  James  Grltten  aad  otben  against 
John  New  and  othera.  From  a  judgment  dis- 
solving a  temporary  Injunction,  plaintiffs  ap- 
peaL    Afflmwd. 

Dudley,  Sdby  &  Bcandom,  of  OallatlB,  for 
appellants. 

John  O.  Leopard,  of  Oallatln,  for  respond- 
ents. 

TBIMBLB,  J.  This  suit,  brought  by  two 
taxpayers,  Is  a  controversy  over  the  legality 
of  the  consolidation  of  two  contiguous  school 
districts  Into  one  new  district,  and  the  se- 
lection of  a  site  for  the  schooUiouse  of  said 
new  district.  It  Involves  both  of  these  fea- 
tures, though  the  suit  does  not  seek  to  have 
the  consolidation  annulled,  but  only  to.  en- 
join the  directors  of  the  consolidated  dl»- 
trlct  from  moving  either  one  or  both  of  the 
schoolhouses  of  the  former  districts  to  the 
site  decided  upon,  and  attempted  to  be  se- 
lected, by  the  new.  While  It  Is  alleged  that 
the  new  or  consolidated  district  was  not  le- 
gally formed,  and  that  the  new  district  and 
the  board  of  directors  thereof  have  no  legal 
existence,  yet  we  Interpret  the  case,  especial- 
ly In  view  of  the  uncontradicted  and  con- 
ceded evidence  as  to  the  result  of  the  vote 
In  each  district  and  the  unquestioned  quali- 
fications of  those  participating  therein,  as 
one  having  solely  to  do  with  the  legality  of 
the  site  chosen  for  the  sdioolhouse  of  the 
new  district ;  the  alleged  imperfection  In  the 
proceedings  to  consolidate,  now  relied  upon, 
being  urged  simply  as  one  of  the  reasons  for 
the  invalidity  of  the  selection  of  the  new 
site.  The  trial  court  heard  the  evidence  and 
dissolved  the  temporary  Injunction,  and  plain- 
tiffs have  appealed. 

There  can  be  no  Question  now  raised  over 
the  Interest  of  plaintiffs  In  the  subject-matter 
of  the  suit,  nor  of  their  consequent  right  to 
maintain  same^  since  the  answer  admits  all 
of  these  things,  and  they  also  appear  in  the 
evidence.  At  the  annual  school  meetings  In 
dlsttlcto  Nos.  68  and  &i.  (distrlcte  lying  side 
by  side),  held  in  the  respective  schpolhouses 
of  said  districts  on  Tuesday  April  2, 1918,  the 
day  named  for  such  meeting  by  section  10844, 
R.  S.  1909,  the  matter  of  consolidation  was 
voted  upon  and  canted  in  eadi  district,  un- 
der the  iMwvlsions  at  section  10837,  B.  S. 
1909.  Thereafter,  on  April  16,  1918,  within 
IB  days  after  the  formation  ot  said  new  dis- 
trict, die  resident  voters  thereof  assembled 
and  hdd  Qieir  first  meeting  pursuant  to  sec- 
tion 10848,  R.  S.  1900.  At  this  meeting  the 
defendant^  tlie  directors  of  the  newly  ereat- 
ed  district,  wera  aleoted,  and  a  site  for  thelor 


CKtlOD  of  the  ■ohooOoBflv  Ikfnof  wtm  rhoiw. 

{I]  Tbib  first  con«entloo  Of  appeUsnts  is 
that  the  eoosoUdatlon  of  the  two  districts, 
decided  upon  at  the  annual  meetings  of  the 
two  districts  on  April  2, 1918,  was  not  legally 
done,  for  the  reason  that  two  propositions 
were  submitted  at  one  and  the  same  time 
and  on  the  same  ballot,  and  the  votos.  were 
not  left  teea  to  express  their  preference  for 
or  against  each  piopoattlon  singly.  It  Is  well 
settled  that  two  separate  and  distinct  prop- 
ositions cannot  be  united  in  one  submission, 
so  as  to  permit  one  repression  of  the  vote 
to  answer  both  propositions;  the  reason  be- 
ing that  the  voters  are  not  l^t  free  to  ^• 
press  their  cboioe  tm  each  propoaltion,  but 
may  be  thereby  Induced  to  vote  for  both  prop- 
ositions, whereas  they  would  not  have  done 
so  if  the  qoeatleas  had'  been  submitted  sin- 
gly. State  ex  reL  V.  Allen,  186  ICo.  678,  86 
S.  W.  681;  Stats  exnL  r.  Wilder,  217  Mo. 
261,  270,  U«  8.  W.  M87;  State  «z  rel.  t. 
Gordon,  269  tfo.  821,  «7,  188  8.  W.  8&  We 
do  not  tUnk,  howwver,  that  the  drcnmstanc- 
es  of  this  case  briag  it  wlthta  the  rule  above 
mentlohe«a. 

The  matten  rtferred  to,  and  upen  nHleh 
plaintiffs  rely  to  constitute  two  propositions, 
are:  (1)  The  question  of  whether  the  dis- 
tricts should  be  consolidated;  (2)  the  loca- 
tion or  selection  of  a  Bite  for  the  schoothouM 
of  the  district  wheh  consolidated.  But  the 
question  of  the  selection  of  a  site  for  tho 
schoolhouse  of  the  newly  created  district  was 
not  a  matter  within  the  Jurisdiction  or  poW' 
er  of  the  annual  meetings  of  the  two  old 
districts  to  pass  upon.  That  was  fo»  the 
voters  ot  the  new  district  to  decide  after  the 
district  had  been  formed,  and  this  was  clear- 
ly recognized  and  imdezstood  by  the  voters 
at  the  meetings,  and  they  knew  that  no  ac- 
tion of  said  anooal  meetings  as  to  the  selec- 
tion of  a  site  for  the  schoolhouse  of  the  new 
district  could  be  legally  binding  upon  the  new 
district,  but  would-be  advisory  only,  or  was 
at  best  merely  an  exi>reeBlon  ot.  the  voters' 
preference  as  to  where  the  schoolhouse 
should  be.  Hence  the  voters  at  said  annual 
meetings  of  the  two  old  districts  were  not  in 
reality  voting  upon  two  propositions  at  one 
and  the  same  time,  but  were  voting  only 
upon  on^  namaly,  the  ooasoUdatlon  of  the 
two  districts.  As  the  two  meetings  of  the  old 
districts  were  wholly  without  power  to  se- 
lect a  schootbouse  site  for  the  new  one,  the 
voters  were  not  voting  upon  two  proposi- 
tions, nor  were  they  hampered  in  the  ex- 
pression of  their  win  in  regard  to  Ihe  one 
proposition  over  which  they  had  Jurisdiction. 
Bach  voter  could  vote  for  or  against  that 
proposition,  without  regard  to  what  his  de- 
dres  were  as  to  the  choioe  of  a  site,  since  the 
vote  on  that  question  wonld  amount  to  noth- 
ing. Indeed,  strictly  speaking,  the  sdectlon 
of  a  site  was  not  before  the  two  annual  meet- 
ings of  the  old  districts,  and  what  plaintiffs 
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dmfan  to  ba  two  ptopoBltJona  "was  limply  oaw, 
nasoely,  Should  the  two  districts  be  consol- 
idated into  one  district,  wlCb  the  school  to 
be  located  in  the  center  of  the  district  and 
on  the  public  bi^way?  No  particular  site 
was  submitted,  and  the  qnestion  up  to  each 
voter,  and  which  he  was  called  upon  to  an- 
swer, was  in  effect  this:  Do  you  tavor  the 
consolidation  of  the  two  old  districts  into  a 
new  one,  the  schoolhouse  of  the  latter  to 
be  centrally  located  and  on  the  poMic  road? 
And  there  were  only  8  TOtes  in  one  district 
and  4  votes  in  the  other  against  the  consol- 
idation. We  do  not  see  how  the  provision 
that  the  schoolhoase,  if  the  consolidation  was 
effected,  ahould  be  centrally  located  and  on 
a  public  road,  rendered  the  proposition  to 
consolidate^  or  the  vote  thereon,  invalid,  es- 
pecially when  that  is  the  location  which  the 
statute  favors.  Paragraph  11  of  section 
10845,  R.  a.  1909.  This  we  say,  without  re- 
gard to  the  questioD  of  whether  it  is  possible 
to  dissolve  the  new  district  in  a  proceeding 
of  ttds  kind,  concerning  which  we  express  no 
opinion.  We  merely  hold  that  the  selection 
of  site  for  the  new  schoolhouse  Is  not  ren- 
dered ineffective  on  the  ground  that  tlie  con- 
solidation was  improperly  accomplished.  The 
consolidation  was  not  rendered  Ulegal  by 
the  submission  of  two  propositions  in  one. 
State  ex  reL  v.  Gordon.  231  Mo.  547,  133  S. 
W.  44;  State  ex  rd.  v.  Gordon,  223  Mo.  1, 
122  S.  W,  1008. 

[2]  It  Is  next  urged  that  the  first  meeting 
of  the  resident  voters  of  the  newly  created 
district  was  invalid,  for  the  reason  that  15 
days'  notice  thereof  was  not  given.  Section 
10843,  B.  S.  1909,  providing  for  said  meeting, 
requires  the  meeting  to  be  held,  within  15 
days  after  the  formation  of  the  district,  at 
some  central  point  in  the  district  "such  point 
to  be  designated  by  notices  posted  in  at  least 
five  public  places,"  etc  But  it  will  be  ob- 
served that  the  statute  does  not  specify  the 
length  of  time  the  notice  shall  be  given. 
Since  the  statute  requires  it  to  be  held  "with- 
in" 15  days  after  consolidation,  we  cannot 
see  how  It  can  be  contended  that  there  must 
be  15  days'  notice  of  this  meeting,  as  is  re- 
quired In  the  case  of  annual  meetings  in  dis- 
tricts where  there  is  no  sdioolhouse.  Sec- 
tion 10844,  R.  S.  1909.  It  is  true  section 
10843,  relative  to  the  first  meeting  of  newly 
created  districts,  says: 

"Such  meeting,  when  assembled,  shall  be  in- 
ve«ted  with  the  saine  powers  and  be  conducted 
as  prescribed  for  the  first  annual  district  meet- 
ing held  under  the  provisions  of  this  chapter." 

But  this  relates  rather  to  the  way  the 
meeting  shall  be  conducted  after  It  has  met, 
and  its  powers  when  assembled,  than  to  the 
notice  necessary  to  be  givm  In  order  to  hold 
it.  Section  10846,  B.  S.  1900,  in  its  tentii 
subdivision,  gives  to  the  annual  meeting 
powur— • 


"^  detenuUis,  -  in  fliatilcis  nsviy  fimntd,  ot 
wherein  no  school  bouse  site  has  yet  been  s»- 
lected,  the  location  thereof,  notice  having  been 
given  in  the  manner  provided  by  law." 

At  the  time  State  ex  reL  r.  Edwards,  ISl 
Mo.  472,  479,  62  S.  W.  373,  was  decided,  this 
tenth  subdivision  read: 

'  ''Votice  having  been  given  ^teen  days  prevl> 
ous  by  posting  handbills  in  at  least  five  public 
places  in  said  district,  that  this  matter  would  be 
submitted  to  said  meeting."  Section  7979,  R. 
S.  1889;  sectira  9TO0;  B.  S.  1899. 

No  notice  of  a  selection  of  site  was  given 
in  the  Edwards  Case.  . 

Since,  therefore,  section  10843  does  not 
specify  the  length  of  time  notice  shall  be 
given,  but  only  that  notice  Shall  be  given  by 
posting  notices  signed  by  two  resident  free- 
holders in  said  district  (which  was  done), 
and  that  the  meeting  shall  be  held  "within" 
15  days  after  the  consolidation,  we  are  con- 
strained to  bold  that  if  notice  is  given  in  the 
manner  prescribed  by  statute,  the  only  time 
required  by  the  statute  is  reasonable  time. 
In  this  case  it  was  9  days.  There  Is  no  daldk 
that  this  was  unreasonably  short,  or  that  it 
was  not  sufficient  to  notify  the  voters.  In- 
deed, the  evidence  Is  the  other  way;  and 
since  the  meeting  had  the  same  powers  as 
the  aniiual  meeting,  it  had  the  power  to  se- 
lect a  site,  since  in  the  notices  of  the  meet- 
ing, as  required  by  section  10843,  it  was  stnt» 
ed  that  one  of  the  matters  of  business  to  be 
transacted  would  be  "to  select  schoolhouse 
site." 

[SI  Neither  do  we  think  the  notices  of  the 
first  meeting  of  the  consolidated  district  were 
rendered  invalid  because  in  one  place  one 
of  the  old  districts  Is  referred  to  as  No.  65, 
instead  of  69.  This  was  a  mere  clerical  er- 
ror. The  two  old  districts  of  84  and  69  had 
already  been  consolidated,  and  the  notices 
otherwise  clearly  showed  on  their  faces  that 
they  called  for  a  first  meeting  of  the  newly 
created  district  formed  by  the  consolidation 
of  the  two  old  districts  at  the  annual  meet- 
tags  held  AprH  2, 1918. 

[4]  The  final  contention  is  that  the  selec- 
tion of  a  site  at  the  meeting  of  Ai)ril  16, 1918, 
was  invalid  for  the  reason  that  no  site  was 
selected  with  sufficient  deflniteness  and  cer- 
tainty by  the  voters.  The  record  of  the 
meeting  with  reference  to  site  is  as  follows: 

"Voted  for  sites;  the  site  on  top  of  the  hill 
on  the  N.  W.  forty  acres  of  Tames  Critten's 
farm  carried." 

This  was  followed  by  a  statement  of  the 
number  of  votes  for  and  against.  In  deal- 
ing with  matters  of  this  character,  involving 
the  acts  of  the  voters  in  the  organization  and 
management  of  their  own  school  districts, 
care  must  be  observed  not  to  require  a  too 
strict  and  technical  compliance  with  require- 
ments, or  to  demand  as  perfectly  prepared 
papers  and  records  In  relation  thereto  as  la 
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tbe  caM  of  ottter  proeeedioBi  not  entitled  to 
be  treated  so  liberally,  end  Ja  view  of  tbio 
common  good.  State  ex  rel  t.  Jot^  205  Mo. 
1, 34, 103  S.  W.  483;  State  ex  leL  ▼.  Goidon, 
231  Mo.  647,  fi77. 138,  S.  W.  44.  On  tbe  other 
hand,  the  proceedings  must  not  be  so  Imper- 
fect that  It  Is  uncertain  Just  what  was  done 
at  the  meeting,  or  that  tbe  selection  made 
cannot  be  definitely  ascertained.  Now,  unr 
der  certain  drcnmstancee,  tbe  "site  en  top 
of  the  hill  on  tbe  N.  W.  forty  acres  of  James 
Gritten'B  farm"  might  be  perfectly  definite, 
at  least  definite  enoogh  to  enable  the  direc- 
tors to  locate  it;  and  that  aeons  to  be  aU 
that  Is  reanired.  Uvesay  v.  Whitney,  107 
Mo.  App.  475,  479,  81  8.  W.  940.  But  it 
Tfould  depend  upon  the  facts,  the  surround- 
ings and  topography  of  the  ground,  whether 
snch  designation  was  definite  or  not.  Plalit- 
titta  Introduced  no  evidence  showing  any  dtf- 
flcnlty  or  confusion  arising  from  this  source^ 
The  ^yldence  on  both  sides  shows  that  the 
Crltten  40  has  a  public  road  running  along 
the  west  side  of  it;  that  ttie  meeting  first 
voted  on  a  site  on  the  west  side  of  this  road, 
and  then  the  meeting  chose  the  site  Just 
across  and  on  the  east  side  of  the  road ;  and 
that  all  parties  understood  and  knew  tbe 
site  under  consideration  was  on  t(v  of  the 
hill  on  the  east  side  of  the  road.  There  was 
not  shown  to  be  more  than  one  hill  on  the  40, 
and.  while  the  hill  that  was  there  was  a 
ridge  that  extended  from  tbe  road  east  oi- 
tirely  across  the  40,  gradually  widening  and 
rising  slightly  as  It  went  east,  still  this  did 
not  Introduce  any  coafnsion,  nor  lead  to  any 
misunderstanding  as  to  what  would  reasoih- 
ably  and  naturally  come  under  the  desig- 
nation of  the  "top  of  the  hill,"  where  used 
in  reference  to  the  location  of  a  schoolhonse 
which 'every  one  wanted  on  the  public  road. 
The  evidence  on  both  sides  shows  that  all  at 
the  meeting  understood  where  tbe  site  under 
consideration  was;  and,  as  stated,  there  is 
no  evidence  to  give  foundation  to  the  idea 
that  the  board  of  directors  would  have  any 
difficulty  In  locating  the  place. 

The  Judgment  Is  affirmed. 

All  concur. 


HAMBUBOEB  et  al.  v.  HIHSOH  et  al. 
(N;o.  15fflO.> 

(St.  Louis  Court  of  Appeals.    MUsoari.    Ar- 
gued and  Submitted  April  7,  1910. 
Opinion  Filed  May  6,  IS19.) 

1.  Fbauds,  SxAfrrm  or  9s>162(l)— PUAUino 
— DxniAL  or  ConxKACT. 
Where  answer  sets  ap  contract  and  reply 
takes  issue  therewith  as  to  snch  contract,  the 
statute  of  frauds,  though  not  specially  pleaded, 
is  available  to  plaintiff. 


AVAU^ABIZJIT. 

The  defense  of  estoppel  in  pais  may  be 
mMe  at  law,, though  it  is  properly  a  doctrine 
of  eqolty  originally  introduced  there  to  prevent 
a  party  from  taking  a  dishonest  and  uneon- 
sdenttDUB  advantage  of  Us  strict  legal  rights. 

8.  FBAuns.  Statdtb  or  «=3l44— Option  xo 
Tbrkiraix  Lkasb— Fabol  Bxtension— Es- 
toppel. 
Where  lease  gave  leasees  option  of  termi- 
nating lease  at  certain  date  by  giving  lessors 
notice  within  certain  time,  and  lessors,  upon 
request,  gave  lessees  a  parol  extension  of  timb 
within  which  to  give  notice,  and  lessees,  rely- 
ing upon  such  eztenritm,  did  not  give  the  no- 
tice ontil  afler  the  date  prescribed  by  the  lease, 
lessors  weee  estopped  fr<«i  asserting  tliat  parol 
agreement  to  extend  time  was  unenforceable 
under  statute  of  frauds  (B«v.  St.  1909,  |  2783.) 

Afpeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 
"Not  to  be  officlaUy  pubUsbed." 

Action  by  Solomon  Hamburger  and  others 
against  Ralph  Hlrsdi  and  others.  Verdict 
for  defendants.  Plalntifrs'  motion  for  new 
trial  sustained,  and  defendants  appeal.  Re- 
versed and  ronanded,  with  dlrectlcms. 

Henry  H.  Fnrth,  of  St  Louis,  for  ap- 
ptilants. 

Oreensfelder  &  Levi,  of  St  Louis,  for  re- 
spondents. 

Statement 


R;B7K0LDS,  p.  J.  This  Is  an  action  to 
recover  rent  for  an  unexpired  term  under  a 
written  lease,  the  lease  executed  between  the 
parties  demising  to  tbe  defendants  certain 
premises  on  the  second  floor  of  a  building 
in  St  Louis  for  a  term  commencing  Febru- 
ary 1st,  1911,  and  ending  December  31st, 
1916,  subject,  however,  to  the  terms  of  anoth- 
er lease  under*  which  plaintiffs  held  the 
premises,  by  the  original  lease  the  rental 
being  fixed  at  $780  per  annum,  or  $65  per 
month,  the  Installments  payable  in  advance 
each  month.  By  a  subsequent  agreement  be- 
tween the  parties,  and  in  consideration  of 
increased  space,  the  rental  was  changed  from 
$66  to  $75  a  month.  The  lease  contains  this 
clause: 

'TThe  lessee  is  hereby  given  the  option  to 
cancel  this  lease  as  of  the  31st  day  of  January, 
1918,  provided  it  gives  to  tbe  lessor  written 
notice  of  its  desire  to  cancel  said  lease  on  or 
before  the  16th  day  of  November,  1912,  and  if 
sudi  notice  is  given  by  tbe  lessee  to  the  lessor, 
said  lease  shall  then  and  thereby  be  terminated 
as  of  the  Slat  day  of  January,  1913,  otherwise 
said  lease  shall  remain  in  full  force  and  effect 
for  the  full  period  thereof. 

"If  such  notice  is  not  given  by  the  lessee  to 
the  leaaor  as  herein  provided,  then  said  lease 
shall  remain  and  be  in  full  force  and  effect  for 
a  period  terminating  the  3l8t  day  of  December, 
1916." 
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It  Is  averred  In  the'  answer  that  after  the 
execution  of  the  lease,  and  In  the  month  of 
September,  1912,  defendants  (lessees)  pro- 
posed to  plaintiffs  Qessors)  to  extend  the  op- 
tion of  terminating  the  lease  from  Novem- 
ber 16th,  1912,  the  time  provided  In  the 
lease,  to  the  following  month  of  December, 
to  which  proi>ositlon  of  the  lessees,  it  is 
averred,  plaintiffs  then  and  there  agreed,  and 
It  is  averred  that  it  was  thereupon  under- 
stood by  and  between  the  parties  to  the  lease 
that  the  lessees  would  not  exercise  the  op- 
tion given  them  in  the  lease  on  or  before  No- 
vember 15th,  1912,  but  would  defer  exerds- 
Ing  said  option  until  the  month  of  December, 
1912,  and  that  the  lessees,  in  consideration 
of  the  consent  of  the  plaintifTs  (lessors)  to 
extend  the  term  of  the  option,  refrained 
from  exerdslng  the  option  to  terminate 
the  lease  within  the  time  named  therein, 
that  is  to  say,  on  or  before  November 
16tb,  1912,  and  thereafter,  in  the  month  of 
December,  1912,  the  lessees  duly  gave  no- 
tice to  the  lessors  of  the  intention  of  the 
former  to  terminate  the  lease  as  of  January 
Slst,  1913,  and  the  lease  thereupon  terminat- 
ed«  as  it  Is  averred,  on  that  date.  It  is  aver^ 
red  in  the  answer  that  this  modification  of 
the  lease  was  not  in  writing  and  the  lease 
as  modified  was  not  in  writing  and  no  note 
or  memorandum  of  the  parol  modification  or 
of  tbe  lease  as  modified  by  parol  was  made, 
signed  by  the  parties  to  be  charged  there- 
with or  by  any  person  thereto  by  them  law- 
fully authorized.  It  is  further  averred,  in 
substance,  that  acting  upon  this  parol  vari- 
ation of  the  term  of  the  lease,  defendants 
had  refrained  from  giving  a  written  notice 
on  or  l)efore  November  15th,  1912. 

The  reply  took  issue  on  these  as  well  as 
upon  other  affirmative  averments  of  the  an- 
swer, which  are  substantially  as  above  stated, 
althongh  in  different  language. 

Over  the  objection  of  plaintiffs  at  the  trial 
of  the  cause  the  court  admitted  evidence  of 
a  parol  agreement  to  the  effect  stated  in 
the  answer,  defendants'  testimony  further 
being  to  the  effect  that  all  of  the  members 
of  their  firm  were  about  to  leave  the  city  of 
St.  Louis  in  September  and  expected  to  be 
absent  until  some  time  In  December,  and  on 
that  account,  as  they  were  not  able  to  de- 
termine, owing  to  business  complications, 
whether  they  would  want  an  extension  at 
the  time  they  left  the  dty;  that  they  left 
St.  Louis  in  September  and  did  not  return  un- 
til the  middle  of  December,  when  they  gave 
the  written  notice,  which  plaintiffs  refused 
to  accept,  insisting  that  It  had  not  been  giv- 
en in  writing  at  the  time  specified  in  the 
lease.  It  was  also  in  evidence  that  on  the 
surrender  of  possession  of  the  premises  by 
defendants  to  plaintiffs,  although  endeavor- 
ing to  lease  the  premises  to  other  parties, 
plaintiffs  had  been  unable  to  do  so  until 
some  time  afterwards,  when  they  had  rent- 
ed  them   to   another   party   at   a   reduced 


rental.  All  ttilB  testlnmdy  as  t6  the  parol 
agreemmt  claimed  was  objected  to  by  plain- 
tiffs as  varying  by  parol  the  terms  of  an  1»- 
stmment  required  under  the  statute  to  be 
in  writing.  Tbe  objections  were  overruled 
and  exception  duly  saved. 

At  the  instance  of  plaintiffs  the  court  in- 
structed the  jury  that  plaintiffs  were  enti- 
tled to  recover,  unless  the  jury  found  "from 
the  evidence  that  prior  to  November  15th, 
1912,  the  plaintiffs  waived  the  provision  of 
the  lease,  requiring  the  defendants  to  give 
notice  on  or  before  November  IBtb,  1912,  of 
their  intention  to  termtnate  said  lease  and 
consented  that  soeh  notice  might  be  given 
after  the  return  of  the  defendants  from  their 
trip  in  December,  1912,  and  yon  Will  find 
that  a  written  notice  was  given  by  Hie  de- 
fendants upon  their  retam  from  their  trip 
In  December,  1912,  of  their  intention  to  ter- 
minate said  lease  on  tile  Slat  day  of  January, 
1913." 

At  the  instance  of  platntlfl  the  court  also 
instructed  as  to  the  measure  of  damages. 

At  the  instance  of  defendant  tbe  court  in- 
structed the  jury  that  If  they  believed  from 
the  evidence  tliat  plalntUh,  "prior  to  No- 
vember 16th,  1912,  waived  the  provMon  of 
the  lease  requii4ng  defendants  to  give  no- 
tice before  November  IBth,  1912,  of  their  in- 
tention to  terminate  said  lease  by  ctmsenttng 
that  such  notice  might  be  given  after  the 
return  of  defendants  from  their  trip  in  De- 
cember, 1912;  and  if  the  jury  b^eve  and 
find  from  ttie  evidence  that  in  reliance  upon 
said  waiver,  ctefendants  forlmre  to  give  sudi 
notice  until  after  the  16th  day  «f  November, 
1912,  and  that  they  gave  bu(^  notice  after 
their  return  in  the  month  of  December,  1912, 
then  the  verdict  should  be  for  defendants." 
.  Of  its  own  motion  the  court  gave  other 
instructions  and  also  refused  certain  instruc- 
tions asked  by  defendants  as  well  as  by 
plaintiffs  which  it  Is  unnecessary  to  notice. 

.There  was  a  verdict  for  defendanta 

Plaintiffs  filed  a  motion  for  new  trial, 
which  set  out  ten  grounds,  two  of  them, 
numbered  8  and. 9,  the  8th  l>^ng  as  follows: 

"Eighth.  That  the  court  erred  in  admitting 
oral  evidence  for  the  purpose  of  showing  an 
alleged  change  and  modification  of  a  written 
contract,  which,  under  the  law,  to  be  binding 
and  effective  upon  all  partiei,  bad  to  be  in 
writing,  and  any  modification,  change  or  al- 
teration thereof,  to  be  binding  and  effective 
upon  both  parties,  should  have  also  been  in 
writing  and  signed  by  the  parties  to  the  con- 
tract" 

The  9th  ground  was  substantially  to  like 
effect,  adding  an  absence  of  an  allegation  and 
proof  of  a  consideration  for  the  alleged 
waiver  of  the  terms  and  provisions  of  the 
lease. 

The  court  sustained  the  motion  for  a  new 
trial  on  the  8th  and  9th  grounds  set  out  in 
the  motion.  Whereupon,  saving  exceptions, 
the  defendants  have  duly  appealed. 
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[1]  SecUoQ  2783,   Bevlsed   Statutes 
provides: 

"No  action  Bhell  be  brouglrt  •  «  *  upon 
an;  contract  made  for  tlie  sale  of  lands,  tene' 
menta,  hereditaments  or  any  interest  in  or  con- 
cerning them,  or  any  lease  thereof,  for  a  lon- 
ger time  than  one  year,  *  *  •  tmleas  the 
agreement  upon  which  the  action  shall  be 
hrooght,  or  aoime  xnamoraadum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person 
by  him  thereto  lawfully  authorized.    *    *    • " 


Thla  statute,  the  "Statute  of  Frauds,"  as 
it  i>  called,  is  not  here  pleaded.  But  the  an- 
swer sets  np  the  alleged  contract  and  aTsra 
it  waa  verbal,  and  the  .reply  denies  any 
such  contract.  It  Is  the  general  rule  that 
to  avail  one's  self  of  the  Statnte  of  Frauds, 
it  most  be  pleaded,  as  see  QrafC  v.  Fos- 
ter et  aL,  67  Mo.  912,  loc.  dt.  621.  and  can- 
not ordinarily  be  raised  by  demurrer,  as 
see  Missouri  Beal  Estate  Syndicate  v.  Sims, 
179  Mo.  679,  loa .  clt.  685,  78  S.  W.  1006. 
But  the  retdy  takes  issue  as  to  the  con- 
tract or  agreement  set  up  in  the  answer. 
Hence  the  Statute  of  Frauds  is  available, 
even  without  specially  pleading'  It.  Hurt 
V.  Ford,  142  Mo.  283,  loc.  clt.  301,  44  S. 
W.  228,  41  L.  R,  A.  823 ;  HlUman  v.  Allen, 
145  Mo.  638,  loc.  Clt.  643,  and  cases  there  cited 
(47  S.  W.  509). 

While  the  decision  of  our  Supreme  Court 
in  Missouri  Beal  Estate  Syndicate  v.  Slpis, 
supra,  has  been  dted  in  20  Cya  p.  314,  note 
49,  In  support  of  the  propo8ltl<m  diat  fn  our 
Jurisdiction  it  has  been  held  that  the  Stat- 
nte of  Frauds  must  be  pleaded,  an  examina- 
tion of  that  case  does  not  support  this.  All 
that  Is  there  said  is  that  if  defendant,  by  his 
demurrer,  admits  the  allegation  as  to  the 
consideration  being  paid  and  "defendant 
thinks  that  the  Statute  of  Frauds  has  any- 
thing to  do  with  the  case.  It  1^  his  privilege 
to  plead  It" 

So  we  proceed  on  the  assumption  that  the 
question  here  presented  Involves  the  applica- 
tion of  ttie  Statute  of  Frauds,  section  287S, 
Revised  Statutes  1009,  supra. 

Judge  Gantt,  speaking  for  our  Supreme 
Court,  In  Warren  v.  A.  B.  Mayer  ^fg.  Co., 
161  Mo.  112,  61  S.  W.  644,  has  given  a  very 
learned  and  exhaustive  opinion  on  this  sec- 
tion of  our  statute,  and  has  there  held  that 
a  subsequent  oral  agreement  made  on  a  new 
and  verbal  consideration  befor«  the  breach 
of  the  written  agreonent  between  the  par- 
ties, if  not  within  the  Statute  of  Frauds,  may 
enlarge  the  time  of  performing  the  written 
agreement,  or  may  vary  any  other  of  its 
terms,  or  may  waive  or  dlsc|iarge  It  al- 
together, but  subsequent  verbal  cbasges  oi; 
modifications  wblcb  the  statute  requires  to 
be  In  writing  are  not  allowed  to  vary  the' 
rights  of  the  parties  under  a  written  con- 
tract.    Jvdye  Gjantt  there  quotes  very  ez- 


(111  S.W.) 

tanaively  and  with,  %pfiTVfl>l  ftova  a  dedjdon 
by  JTudge  EUlison,  ^pea^lnc  for  the  KausM  > 
OitT  Court  of  Appeals  in  Kucker  t.  Barringr> 
ton,  62  Mo.  481,  lo&  dt  487,  in  -wUcb  the 
s^me  doctrine  is  announced. 

In  Reigart  v.  Manufacturers'  Coal  &  Coke 
Co,  217  Mo.  142,  117  S.  W.  61,  Judge  Wood- 
son has  also  reviewed  the  authorities,  there 
particularly  construing  what  is  now  section 
2784,  relating  to  contracts  for  sale  of  goods.. 
But  in  Done  of  these  cases  was  the  doc- 
trine of  estoppel  dlscaaoed  or  in  decision. 

In  Andrews  v.  Broughton,  78  Mo.  App.  ITO,. 
loc,  dt.  189,  Browne  on  the  Statnte  of  Frauds 
is  quoted  approvingly  as  holding: 

"It  is  clear  that  if  the  several  stipulations  are, 
so  interdependent  that  the  parties  cannot  rea- 
sonably be  considered  to  have  contracted  but 
with  a  view  to  the  performance  of  the  whole, 
or  that  a  distinct  engagement  as  to  any  one' 
stipalation  cannot  be  fairly  and  reasonably  ez-' 
tracted  from  the  transaction,  no  recovery  can 
be  had  upon  it,  however  clear  of  the  Statute, 
of  Frauds  it  may  be,  or  whatever  be  the  torm' 
of  action  eibployed.  The  engagement  in  aaeh 
case  i»  said  to  be  entire  and  indivisible." 
Browne  on  Sixtute  of  Frauds  (6th  Ed.)  |  14a 


Again  in  Beckmonn .  v.  Mepbam,  97  Mo. 
An).  161,  it  is  said  Qoc.  dt  163,  TO  S.  W. 
1004,  1095): 

"It  is  moreover  undoubted  law  that  'if  part 
of  an  entire  con4;ract  is  within  the  statute  (of 
frauds)  the  whole  is  governed  by  it'  2  Reed, 
Statute  of  Frauds,  {  735." 

See  Andrews  y.  Broughton,  supra,  also 
quoting  section  140  from  Browne  on  Statute 
of  Frauds,  whldi  we  have  given. 

In  2  Reed  on  the  Statute  of  Frauds,  at 
section  735,  it  is  said : 

"If  part  of  an  entire  contract  is  within  the 
statute  the  whole  ia  governed  by  it.  The  courts 
will  not  sever  the  contrtict  in  order  to  give 
force  to  a  part  without  the  statnte;  and  it  baa 
also  been  held  that  voluntary  performance  of 
that  part  of  the  contract  which  is  void  is  no 
ground  for  compelling  performance  of  the  re- 
mainder." 

It  is  a  common  branch  of  equity  to  afford 
relief  where  at  law  none  would  be  granted  If 
fraud  enters.  Thus,  in  Browne  on  the  Stat- 
ute of  Frauds  (5th  Bd.)  par.  467a,  it  is  said 
that  it  Is  necessary,  in  a  "discussion  of  the 
question  of  equity  jarlsdlction  over  the  en- 
forcement of  oral,  contract  In  which  the  de- 
fense of  the  statute  of  frauds  may  be  relied 
upon,  to  bear  In  mind  the  nature  and  founda- 
tion of  that  JnrlsdlctlOD."  Referring  to  and 
quoting  from  Glass  v.  Hulbert,  102  Mass.  84, 
35  (3  Am.  Rep.  418),  it  is  said  that  the  prin- 
ciple Is  well  stated  by  the  Supreme  Judicial 
Court  Of  Massachusetts  la  that  case,  when 
it  says: 

"The  frand  most  commonly  treated  as  tak- 
ing an  agreement  out  of  the  statute  of  frauds 
is  that  which  consists  in  setting  up  the  statute 
against  its  performance,  after  the  other  part; 


Digitized  by 


Google 


5ft 


212  S&DTfiWESTBRN  SHPOKXBB 


(K» 


has  been  itidhee^  ko  mA«  expenditares,  or  a 
dMtsge  of  Bituation  in  record  to  the  anbject- 
matter  of  the  agreemeht,  or  upon  tli*  ■appo- 
sition that  it  waa  to  bt  carried  into  azecation, 
and  the  assumption  of  righta  thereby  to  be  ac- 
quired; so  that  the  refusal  to  complete  tbe  ex- 
ecution of  the  agreement  is  not  merely  a  de- 
nial of  rights  wbicb  it  wfia  intended  to  confer, 
but  tbe  infliction  of  an  unjust  and  unconscien- 
tious injury  and  loss.  In  such  case,  the  'party 
is  held,  by  force  of  his  acts  or  s&ent  acquiea- 
cence,  which  bava  misled  the  other  to  his  harm, 
to  be  estopped  from  setting  up  the  statute  of 
franda." 

E\irther  along  in  section  468,  It  is  said: 

"The  change  of  situation  necessary  to  create 
the  equitable  estoppel  must  have  been  made 
in  reliance  upon  and  in  pursuance  of  the  con- 
tract, although  it  is  not  confined  to  the  doing 
of  what  the  contract  stipulates,  i.  e.,  part  per- 
formance strictly  ao  callad." 

In  2  Reed  on  Statute  of  EVauds,  |  4M,  It 
U  said: 

"Subject  to  certain  exceptions  vUeh  win  be 
given  hereafter,  the  geneial  doctrine  may  be 
laid  down  as  trne  that  the  subsequent  oral 
modification  of  a  written  contract  under  the 
statute  of  frauds  is  not  Talid  at  law;  nor  at 
equity  without  part  performance.  •  •  **  An 
alteration  by  parol  of  the  terms  of  a  written 
contract  under  the  provision  of  the  statute  of 
frauds  cannot  be  binding,  for  the  reason  that 
the  alteration  creates  a  new  contract  which 
it  would  be  necessary  to  prove  partly  by  parol 
evidence." 

At  section  459  it  is  said : 

"Even  in  regard  to  contracts  relating  to  land 
tbe  strict  doctrine  has  not  always  been  adhered 
to.  Thus  a  condition  in  a  written  contract 
within  tbe  statute  of  frauds  and  relating  to 
land,  when  for  the  benefit  of  the  party  to  be 
charged,  may  be  orally  waived  by  him,"  citing 
Blood  V.  Hardy,  15  Me.  64. 

In  section  461,  it  is  said: 

"Where  a  stipulated  time  is  given  in  a  deed 
in  which  to  rescind,  the  fact  of  such  rescission 
may  be  proven  by  parol;  that  is,  the  rescis- 
sion may  be  by  an  act  in  pais  or  by  word  of 
mouth,"  citing  Hughes  v.  Wilkinson,  37  Miss. 


At  section  462  It  is  said : 

"In  an  not  unimportant  particular  the  general 
weight  of  authority  favors  the  proof  of  a  sub- 
sequent oral  contract  to  modi^  a  previously 
written  one,  when,  namely,  the  effect  of  tbe 
later  is  merely  to  extend  the  time  within  which 
the  previous  contract  is  to  be  performed;  and 
this  whether  the  subject-matter  of  the  agree- 
ment is  or  ia  not  affected  by  the  statute  of 
frauds." 

A  number  of  cases  are  cited  in  support  of 
this. 
In  section  462  it  Is  said  (p.  39): 

"One  who  agrees  verbally  to  extend  tbe 
time  for  the  performance  of  a  written  contract, 
and  thereby  puts  tbe  other  party  off  his  guard. 


wUl  be  estopped  frott  tefil^  advantage  of  the 
uon-performanoe  at  the  firet  tine  agreed  upon, 
and  the  other  party  wiH  have  the  extended  time 
in  which  to  perform,"  citing  Chambers  v. 
Board  of  Education,  60  Mo.  870^  loc.  cit  379. 
among  other  authorities. 

In  Chambers  et  aL  v.  Board  of  Education 
of  Cameron,  60  Mo.  370,  It.U  said  (loc.  dt. 
37»): 

"There  is  no  doubt  that  written  contracts 
may  be  altered  by  subsequent  parol  agreements, 
in  relation  to  the  time  of  performance  or  in 
regard  to  matters  about  wUdi  the  written  eon- 
tract  makes  no  proviaion." 

That  was  said  in  refetenoe  to  a  contract 
required  to  be  in  writing  under  tbe  statute. 

In  dark  et  aL  t.  Dales  et  aL,  20  Barb.  (N. 
Y.)  42,  it  is  held  that  it  was  competent  for 
the  parties,  by  a  subseauent  parol  contract, 
to  extend  the  time  for  the  performance  oC 
tlie  original  agreem«it  It  is  there  said  Goc. 
dt.  64): 

"But  the  enlargement  of  the  time  of  perform- 
ance of  an  agreement  under  seal  should  be  re- 
garded rather  as  a  waiver  of  strict  perform- 
ance, that  is,  the  parties  cooaent  to  accept  per- 
formance at  a  future  day,  and  when  a  part? 
procures  delay  be  shall  not  be  allowed  to  urge 
it  for  his  own  protection.  •  •  •  Nor  is  a 
new  consideration  necessary  to  give  validity 
to  an  agreement  to  extend  the  time;  the  waiv- 
er is  enough  for  that  purpose.  •  •  •  The 
effect  of  such  enlargement  is  to  substitute  or 
adopt  the  extended  time  for  the  time  specified 
in  the  original  contract  It  then  stands  as  a 
new  agreement,  wherein  tbe  mutual  promises 
furnish  a  good  consideration." 

Another  writer  on  the  Statute  of  Frauds, 
Smith  on  Fraud  (Ed.  1007)  {  247,  states  the 
doctrine  thus: 

"The  doctrine  of  estoppel  in  pais  is  based 
upon  a  fraudulent  purpose  and  fraudulent  re- 
sult. Before  it  can  be  invoked  in  the  aid  of 
a  litigant  it  must  appear  that  the  person 
against  whom  it  is  invoked  has,  by  bis  words  or 
conduct,  caused  liim  to  believe  in  the  existence 
of  a  certain  state  of  things  and  induced  him  to 
act  on  that  belief.  •  *  •  The  essential  ele- 
ments are:  Misrepresentation  or  eoncealment 
of  material  facts,  ignorance  of  the  truth  of 
the  matter  by  the  party  to  whom  the  represen- 
tations were  made,  and  reliance  upon  bis  part 
in  acting  on  the  representations." 

Estoppel  in  pais,  or  what  is  ordinarily 
called  an  equitable  estoppel,  was  not  origi- 
nally exercised  by  courts  of  law.  2  Herman 
on  Estoppel  atad  Res  Judicata,  |  736.  "They 
are  called  equitable  estoppds.  In  contradis- 
tinction to  an  estoppd  by  deed  or  rec- 
ord."   Id. 

In  Dickerson  v.  Colgrove,  100  U.  S.  678,  25 
li.  EJd.  618,  a  case  in  which  title  to  land  was 
involved,  the  objection  was  made  that  equi- 
table estoppel  was  not  available  at  law.  The 
Supreme  Court  of  the  United  States,  how- 
ever, denied  this,  saying  that  it  was  cer- 
tainly not  the  common  law,  citing  Littleton 
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and  Goke.  IUb nktiimi ttto- taNmi  aaMime* 
ed  by  the  Sapiesae  Ooort  ot  tbe  United 
Statw  in  CiQciaMtt  ▼.  Wblte^  6  Pet  431* 
8  li.  Bd.  462. 

(2]  Herman,  In  nctloa  787,  v.  868,  mfa 
that  tbe  defense  of  eetivpel  in  pate  "may 
be  made  at  law,  and  a  sesert  to  eqnUy  la 
not  neceeaary."  Xbla  M-^o,  notwitbstandlnt 
tbe  fact  tbat  tbe  doctrine  of  eBtc^psl  In  pals 
"ia  properly  and  peculiarly  a  doctrine  of 
equity,  originally  introduced  tbere  to  pre* 
Tent  a  party  from  taking  a  dishonest  and  un- 
coDsdiNitiona  advantage  of  bis  strict  legal 
Tights— tiioagh,  like  many  other  equitable 
doctrines,  constantly  administered  at  law." 
Herman  on  Estoppel,  i  739,  p.  866. 

[3]  Applying  the  law  as  here  stated  to  tbe 
facts  In  this  case,  there  was  e^dence  to  the 
effect  that  tbe  defendants,  in  September, 
asked  for  an  extension  of  time  within  wbldi 
to  gtre  their  notice  of  Intention  to  terminate 
the  lease,  January  31st,  1913,  and  tbat  plain- 
tiffs acceded  to  this  request.  The  verdict  of 
the  Jury  was  conclusive .  In  favor  of  the  de- 
fendants as  to  this.  It  TffBfi  further  In  evi- 
dence tbat  relying  upon  this  promise  and  as- 
surance of  plaintiffs,  defendants  bad  refrain- 
ed from  giving  their  notice  of  intention  to 
terminate  tbe  lease  at  tbat  date  and  that 
they  gave  the  notice  in  writing  within  the 
time  agreed  oh,  tbat  Is  toward  the  middle  of 
December.  The  jury  found  this  to  be  tbe 
fact  We  hold,  on  tbe  authorities  dted  by 
us,  that  there  was  no  error  In  tbe  trial  court 
admitting  parol  evidence  to  prove  that  fact, 
nor  in  submitting  these  issues  to  tbe  Jury. 

We  have  found  no  case  lb  oar  state  tbat 
deals  with  tbe  doctrine  of  e8toi>peI  as  bere 
involved,  that  Is,  to  which  the  precise  point 
here  Involved  was  to  decision  or  discussed, 
nor  have  we'tound  any  decision  of  our  court 
tbat  militates  against  tbe  view  wblcb  we 
here  take. 

We  are  aware  that  there  is  a  good  deal  of 
diversity  of  opinion  to  tbe  courts  of  other 
states  on  this  matter  of  a  waiver  by  parol 
of  any  of  the  terms  of  a  contract  required 
under  tbe  statute  to  be  to  writing,  but  so 
far  as  we  have  ezamtoed  them,  they  were  not 
precisely  this  case,  or  Involved  a  different 
state  of  facts  from  those  here  present 

We  thtok  that  tbe  principles  of  law  which 
we  have  here  stated,  gathered  from  deci- 
sions and  text-writers,  are  tbe  ones  to  be 
applied  bere  and  are  controlUng. 

But  It  is  said  by  appellants  to  argument 
tbat  the  respondents  are  to  no  position  to 
complain  of  tbe  admission  of  parol  evidence 
after  they  had  themselves  submitted  such 
Issne  to  the  Jury  on  the  theory  tbat  they  bad 
themselves  tovlted  tbe  error.  In  tbe  «iew  we 
take  of  the  case  U  is  unnecessary  to  dis- 
cuss this. 

Our  conclusion  is  tbat  tbe  judgment  of  the 
circuit  court  to  granttog  a  new  trial  on  the 
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gtoaaOM  tttteA  wur«m>B.  -  Na  other  oner  i« 
suggested. 

Tbe  Judgment  of  the  dtcult  coart  is.  re- 
versed and  tbe  cause  remanded  wttb  diree^ 
tlons  to  tbat  court  to  overrule  plaintiffs'  mo- 
tion for  a  new  trial  and  enter  Judgment  in 
accordantce  wiib  tbe  verdict  of  the  Jury. 

ALLEN  and  BBCKBR,  33.,  concur  to 
result 


OAVBNDBR  v.  B.  JOHNSON  &  SON. 
(No.  2367.) 

(Springfield  Court  of  Appeals.    Missouri.    May 
9,   1919.) 

L  CoirraACTB  <s=>346(10)— Pixadino  —  Vam- 

AWCB— Amount— "ABotJT. " 
Where  plaintiff  pleaded  a  contract  to  take 
out  of  river  100,000  ties  during  tbe  year,'  and 
established  by  his  evidence  a  contract  to  take 
out  during  the  year  "about"  100,000  ties,  tbere 
was  not  such  a  variance  l>etween  the  pleading 
and  the  evidence  as  to  be  fatal,  for  "about" 
means  "apprarimately,"  and  la  a  common  word, 
having  no  legal  or  technical  significance,  and 
should  be  given  its  eonmion  meaning  of  giving 
a  margin  for  modanite  excess  in  or  diminatioo 
of  a  named  amount,  negativing  the  idea  that 
exact  predaien  is  intended. 

[Ed.  Note.-— For  other  definitions,  see  Words 
and  Phrases,  Fiivt  and  Second  Series,  About.] 

2.  Appkal  and  Ebbob  e=>1067  —  Imbtbuo- 
Tioss— Rkfusal   ow   RxQtntatXD   Instsuc- 
TioNS— Giving  or  IirrEBios  Insiscctions. 
In  an  action  for  breadi  of  contract  to  de- 
liver ties,  while  a  requested  Instruction  refused 
was  more  accurate  and  more  in  conformity  to 
the  petition  and  proof  than  that  given  by  tbe 
court,  its  refusal  AeU  not  substantial  error. 

Appeal  from  Circuit  Court,  Carter  Coun- 
ty; E.  P.  Dorris,  Judge. 

Action  by  James  M.  Oavender  against  B. 
Johnson  &  Son.  Judgment  for  platotlff,  and 
defendants  appeal.    Judgment  afSrmed. 

O.  Li.  Munger,  of  Piedmont,  and  J.  L. 
Moore  and  Garry  H.  Yount  both  of  Van 
Buren,  for  appellants. 

S.  li.  Clark,  of  yen  Buren,  and  3.  M.  Car- 
nahan,  for  respondent 

BRADL.ET,  J.  Platotlff  sued  to  recover 
damages  for  breach  of  contract.  Upon  trial 
below  before  tbe  court  and  a  jury,  platotlff 
recovered  judgment  for  $160,  and  defend- 
ants appealed. 

Platottff  charges  to  bis  petitlcm  tbat — 

"On  the day  of  January,  1917,  he  en- 
tered into  a  contract  with  defendants  to  take 
out  of  Current  river  at  Chicopee,  Mo.,  for  de- 
fendants, 100,000  railroad  ties,  in  considera- 
tion tbat  defendants  would  furnish  the  said  ties 
in  Current  river  at  Chicopee,  to  be  fumisbed  by 
the  defendants  and  taken  out  by  plaintiS  with- 
in the  year  1917,  and  defendant  agreed  to  pay  to 
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plafntlff  for  takfdg  -but  »t  Oncnat  rirer  and 
piling  on  the  railroad  switc^iyaTds  at  Ohioopee, 
Mo.,  the  Bom  of  2  cents  per  ti«  (or  each  6x8 
tie  and  2V6  cents  per  tie  for  each  7x9  tie. 
Plaintiff  states  that  the  defendants  famished, 
and  the  plaintiff  took  out  of  Current  river  and 
piled  on  the  railroad  switch  yards  at  Chicopee, 
Mo.,  under  said  contract,  4S,000  ties,  for  which 
defendants  paid  to  plaintiff  the  price  and  sum 
agreed  upon  as  aforesaid;  but  plaintiff  states 
that  on  the  4th  day  of  September,  1917,  the  sdtd 
defendants  quit  furnishing  ties  for  this  plain- 
tiff to  take  out  as  per  their  contract  as  afore- 
said, and  failed  and  refnsed  to  funxlsh  the 
balance  of  the  ties  for  plaintiff  to  take  out  and 
pile  on  the  switchyards  at  Chicopee,.  Mo.,  the 
balance  of  the  ties  as  per  their  contract  as 
aforesaid,  and  plaintiff  says  that  he  was  at  all 
times  ready  and  wilUng  to  comply  with  the 
terms  of  the  contract  on  his  part,  and  perform- 
ed all  the  conditions  of  the  contract  on  Ttis 
part,  but  that  defendants  failed  and  refused 
to  comply  with  the  contract  as  aforesaid,  to 
plaintiff's  damage  in  the  sum  of  $550." 

Plaintiff  explained  the  contract  as  follows: 

"About  tiie  Ist  of  January,  1917,  I  was  pull- 
ing ties  for  Gndukm.  I  owned  a  farm  down 
the  river,  and  I  asked  Qraham  if  he  would  let 
ate  liave  the  contract  for  the  year  to  pull  tie* 
tor  B.  Johnson  &  Son;  and  he  said  he  would 
take  the  matter  up  with  the  company  and  let 
me  know,  and  he  said  be  had  about  100,000  bn 
the  river,  and  that  they  would  buy  more.  Some 
two  or  three  weeks  from  that  time  I  saw 
Graham  and  asked  about  the  matter,  and  want- 
ed to  know  about  the  contract,  as  I  wanted  to 
start  to  farming  if  I  didn't  work,  and  he  told 
me  to  go  ahead ; '  that  I  eonld  have  the-  con- 
tract" 

Under  this  contract  plaintiff  removed 
from  tbe  river  40,987  ties,  and  piled  them  on 
the  switchyards  at  Chicopee. 

Graham,  the  agent  of  defendants,  denied 
that  plaintiff  had  any  contract  for  any  num- 
ber of  ties,  but  stated  that  he  employed 
plaintiff  to  take  ties  out  of  the  river  at  the 
price,  stated.  The  only  difference  is  that 
plaintiff  claims  that  he  bad  a  contract  to 
take  out  about  100,000  ties  during  1917, 
while  defendants  Insist'that  tbe  contract  was 
not  for  any  certain  number  of  ties,  and  was 
to  cover  no  particular  t\mk,  and  that  plain- 
tiff's unsatisfactory  work  was  the  cause  of 
bis  discharge. 

[1]  Defendants  make  several  assignments 
of  error,  but  frankly  say  that  they  are  rely- 
ing principally  on  the  proposition  that  plain- 
tiff sued  on  a  certain  definite  contract  to 
take  out  100,000  ties  during  the  year  1917, 
and  that  the  proof  did  not  establish  such  a 
contract.  Appellants  say  In  their  brief  that 
the  trial  court  permitted  a  recovery  upon  a 
quantum  meruit,  and  not  upon  the  contract 
pleaded.  Plaintiff  pleaded  a  contract  to  take 
out  of  the  river  100,000  ties  during  1917,  and 
established  by  his  evidence  a  contract  to  take 
out  during  the  year  about  100,000  ties.  We 
do  not  agree  that  this  is  such  a  variance  as 


to  b*  fkttal,  aor-dis)  ire  hgkw*  tiiaC  any  priiici- 
ple  of  qoantum  taierult-ts  directly  Uivolye&r 
Plaintiff  eitlier  had  a  eootraet  to  take  out 
about  100,000  ties  during  the  year  as  he  con^ 
tends,  or  be  was  employed  by  defendants  at 
so  muA  per  tie,  wlHioiit  reference  to  time 
or  number  of  ties,  lis  defeadants  contend. 
The  Jury  adopted  plaintiff's  version,  and  by 
that  we  are  bound,  unless  the  Jury  was  mis- 
directed, or  some  other  error  was  committed 
In  the  course  of  the  trial  to  defendants'  hurt. 
When  one  spedallees  In  the  petition,  he  must 
be  particular  In  the  proof;  but  this  has  ref- 
erence to  tilings  of  substance,  and  not  to 
matters  of  no  conseq.uence.  Goode  v.  Central 
Coal  &  Coke  Co.,  179  Mo.  App.  207, 166  S.  W. 
844.  About  100,000  ties  means  approximate- 
ly 100,000,  and  so  far  as  substance  is  con- 
cerned the  case  stands  here  as  If  plaintiff 
had  omitted  the  word  "about"  In  his  evi- 
dence touching  the  coutract  1  Cyc  197,  de- 
fines the  word  "about"  as  a  common  word 
having  no  legal  or  technical  significance,  and 
should  be  given  the  meaning  given  In  com- 
mon parlance.  It  gives  a  margin  for  moder- 
ate excess  In  or  diminution  of,  and  negatives 
the  Idea  that  exact  precision  Is  Intended. 
See,  also,  Pitkin  v.  Uoyd,  47  Mo.  App.  loc. 
dt.  282. 

[2]  Defendants  requested,  and  the  court 
refused,  an  Instruction  to  the  effect  that  be- 
fore plaintiff  could  recover  the  Jury  must  find 
that  defendants  contracted  with  plaintiff  to 
take  out  100,000  Ues  from  the  river  at  or 
near  Chicopee  during  the  year  1917,  and 
place  said  ties  on  the  right  of  way  of  tbe 
railroad.  While  tills  instruction  was  refus- 
ed, the  court  gave  of  its  own  motion  an  in- 
struction telling  the  Jury  that  before  plain- 
tiff could  recover  they  must  find  that  de- 
fendants contracted  with  plaintiff  for  him  to 
take  out  100,000  ties,  or  whatever  number 
of  ties  defendants  rafted  down  Current  river 
In  1917.  The  Instruction  requested  by  de- 
fendants was  perhaps  more  accurate  and 
more  In  conformity  with  the  petition  and 
proof,  and,  with  ah  explanation  of  the  slg^ 
niflcance  of  the  word  "about,"  would  have 
been  the  better  direction.  The  record  shows, 
however,  that  the  damages  claimed  were 
based  upon  evidence  of  the  profit  there  would 
have  been,  bad  plaintiff  been  permitted  to 
finish  his  contract  to  take  out  the  100,000 
ties. 

We  find  no  substantial  error,  and  the  Judg- 
ment below  should  be  affirmed ;  and  It.  Is  so 
ordered. 

FABBINGTON,  J.,  concurs. 

STURQIS,  P.  J.  In  concurring  In  this 
case.  It  seems  to  me  that  the  gist  of  plaln- 
tifTs  case  on  the  pleadings,  evidence,  and  in- 
structions given  Is  that  he  was  wrongfully 
discharged  from  completing  his  contract  with 
defendant  to  take  out  of  the  river  at  Gbioo- 
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pee,  Ma,  wbatB^ee  ttm- it^eadaxit  flottad  to 
that  point  for  that  porpoae  during  the  year 
1917.  The  ankoont  of  tlea  designated  m 
'^bont  100,000"  Is  an  estimate  of  the  num- 
ber to  be  handled,  rather  than  an  essential 
part  of  the  contract,  for  In  the  nature  of 
things  neither  party  coald  teU  the  exact 
nomber,  as  that  would  depend  more  or  leas 
on  the  market,  the  condition  of  the  weather, 
rlTer,  etc.  Bach  party  conld  form  a  some- 
what accurate  estimate  of  the  nomber,  but 
what  defendant  contracted  to  do  was  to  pay 
plalntlfl  so  mudi  per  tie  for  whatever  ties 
were  floated  to  and  to  be  taken  out  of  the 
river  at  that  point.  The  evidence  shows 
that  plaintiff  and  defendant  catrted  out  the 
terms  of  this  contract  till  about  the  let  day 
of  S^tesnber,  1917,  at  which  time  plaintiff 
bad  taken  out  of  the  river  and  was  paid  for 
nearly  46,000  ties.  The  defendant  then 
wrimgfnUy  terminated  fbe  contract  and  dis- 
charged the  i^alntlff,  as  the  jury  found. 
Thereafter  during  the  remainder  of  1917 
the  defendant  floated  to  Chlcopee  and  had 
taken  ont  of  the  river  by  other  parties  over 
30,000  ties.  Plaintiff  showed  that  he  was 
able,  ready,  and  willing  to  complete  this  con- 
tract and  handle  these  additional  ties,  and 
protested  against  defendant  discharging  him 
and  hiring  others  to  do  this  work.  It  was 
for  his  loss  of  profits  in  not  being  allowed 
to  handle  these  additional  ties  that  plaintiff 
sued  and  recovered.  Flatntifl  sued  for  the 
profits  lost  in  not  being  allowed  to  handle  at 
the  agreed  price  the  dlfferegacs  between '  l3te 
number  of  ties  he  did  handle,  40,000,  and  the 
total  number  floated  to  Chicopee  that  year, 
which  total  he  alleged  to  be  100,600  ties,  but 
whidi  the  proof  showed  to  be  76,000.  The 
fact  that  the  Tproat  eliowed  a  smaller  ntm- 
ber  than  plaintiff  alleged,  and  smaller  than 
was  estimated  at  the  time  of  making  the 
contract,  does  not  prevent  plaintiff  flrom  re- 
covering for  loss  of  profits  on  the  actual  ex- 
cess. The  question  of  suing  on  a  spedflc  con- 
tract and  recovering  on  a  quantum  meruit  Is 
not  presented,  and  plaintiff's  failure  to  prdve 
as  mnch  as  he  alleged  and  sued  for  does 
not  make  a  fatal  variance  between  the  alle- 
gatlons  and  proof. 

Hie  modification  of  defendant's  instruction 
complained  of  is  in  accordance  with  this 
view  of  the  case,  and  was  therefore  pr<^>8r. 
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(St  Louis  Court  of  Appeals.    Missouri.    April 
»,  1919.    Behearing  Denied  May  22,  1919.) 

1.  ABKT   AHD    NAVT   «3a&4— Boi.DIKBa'    AND 

8aiu>bs'  Bxi.iKr  AoT— DisoaETioR. 
Soldiers'    and    Sailocn'    Civil    Belief    Act 
Uaieh  8,  1818,    |  201  (U.  S.  Oomp.  St.  1918, 


J  807844c),  leaves  the  gmntinc  of  a  itibtioa  to 
stay  proceedings  within  tbs  sound  disezetioi  of 
the  court. 

2.  Abut  and  Navy  «=a34— Stat  of  Pboceed- 
iNGS— RxLiEr  Act— DisoBKTioN  or  Coubt. 

Where  an  army  officer  had  procured  a  di- 
vorce, and  bis  wife  had  filed  a  motion  to  set 
aside  the  judgment  of  divorce  on  the  ground  of 
fraud,  court  held  not  to  have  abused  its  discre- 
tion in  refusing  to  stay  proceedings  under  Sol- 
diers' and  Sailors'  BeUef  Act.  i  201  (U.  S. 
Comp.  St.  1918,  i  307&^c),  although  officer 
made  a  request  for  leave  of  absence,  which  was 
refused. 

3.  Pbohibition     €=»5(1)  —  Discbetion     olr 
Codbi^Natubb  and  Scope  of  Bemedt. 

The  judicial  exercise  of  discretion  by  an  in- 
ferior court  having  jurisdiction  will  not  be  in- 
terfered with  by  a  writ  of  prohibition. 

4.  FBOHrBinOH     «=a4  —  DiSCBBTIOH     AS     TO 

Grant  of  Wsit. 
Discretion  of  the  court  as  to  issue  of  a 
writ  of  prohibition  should  be  applied  with  ju- 
dicial circumspection,  and  applied  to  the  facts 
as  presented  by  each  individual  case,  and  prohibi- 
tion should  not  be  granted,  unless  a  usurpation 
of  jurisdiction  by  the  inferior  tribunal  is  clear. 

Proceeding  in  prohibition  by  the  State  of 
Missouri,  on  the  relatloh  of  Ira  B.  Clark, 
against  Ben  J.  ^lene,  one  of  the  Judges  of 
the  Circuit  Court  of  the  City  of  St  Louis, 
and  Nell  Clark.    Writ  denied. 

H.  C.  WhlteblU,  of  St  Louis,  for  relator. 
WUber  B.  Jones,  ot  St  Louis,  for  respond- 

BBCKEB,  J.  By  our  writ  of  prohibition 
the  relator  seeks  to  prohibit  the  defendant, 
Benjamin  J.  Klene,  judge  of  the  circuit  court 
of  the  city  of  St.  Louis,  and  Nell  Clark, 
from  proceeding  to  hear  and  determine  a 
motion  to  set  aside  and  vacate  a  judgment, 
namely,  a  decree  of  divorce  rendered  in  fa- 
vor of  the  relator,  Ira  B.  Oteirk,  against  Nell 
Clark,  one  of  the  respondents  herein.  Up- 
on application  being  filed,  a  preliminary  rule 
was  entered,  requiring  the  respondents  to 
show  cause.  BeqiondentB  in  due  course 
made  their  return,  wherein  they  demurred 
to  the  petition  and  writ  In  this  cause  for  the 
following  reasons: 

"First.  Because  said  petition  and  writ  do  not 
state  facts  sufficient  to  constitnte  a  cause  of  at- 
tien,  nor  facts  snffident  to  entitle  relator  to  the 
relief  prayed  for  in  bis  said  petition,  nor  to  any 
r<^ef  from  this  court,  nor  to  the  issuance  of 
any  writ  to  prevent  the  respondent  Klene,  as 
judge  aforesaid,  from  continuing  in  the  discharge 
of  bis  official  duty,  and  hearing  and  determining 
the  certain  motion  to  set  aside  and  vacate  a 
decree  of  divorce  granted  relator  referred  to  ih 
said  petition. 

"Second.  Because  it  appears  upon  the- face  of 
said  petiti(Ki  that  the  said  certain  motion  to 
set  aside  and  vacate  was  filed  at  and  during  the 
same  term  of  said  circuit  court  as  that  at  which 
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the  laid'  decree  of  dbwee  waa  rendered,  and 
that  poirer  to  make  aatr  orders  affecting  said 
decree  of  divorce  rested  and  continued  to  rest 
during  said  same  term  in  the  discretion  of  said 
circuit  court,  and  jurisdiction  to  act  in  the  prem- 
ises was  and  is  In  said  circuit  court. 

"Third.  Because  it  appears  upon  the  face  of 
said  petition  that  any  action  to  said  proceed- 
ings under  the  said  act  of  Congress  referred  to 
in  said  petition  is  within  the  discretion  of  said 
circuit  court,  and  Jnrisdiction  to  act  in  the 
premises  was  and  Is  in  said  circuit  court. 

"Fourth.  Because  it  appears  on  the  fitce  of 
said  i)etition  that  relator  herein  is  not  entitled 
in  tills  cause  to  the  benefit  of  said  act  of  Con- 
gress." 

Whereupon  relator  moved  for  Judgment 
apon  the  pleadings. 

The  ground  for  the  application  of  this  writ 
Is  based  upon  the  Soldiers'  and  Sailors'  CAvU 
Relief  Act  of  Congress  of  March  8,  1918.  IT. 
S.  C<Hnplled  Stat  1918,  tit.  XYIa,  p.  417  et 
seq.  The  relator  herein,  as  plalntUT  in  a 
suit  pending  In  the  said  circuit  court,  haying 
filed  a  written  application,  duly  verified,  set- 
ting forth  that  for  the  past  20  months  he 
has  been  and  still  Is  In  the  military  serv- 
ice of  the  United  States,  and  unable  by  rea- 
son of  that  fact  to  be  present  In  person  and 
to  defend  himself  against  the  charges  and 
accusations  made  against  him  by  a  motion 
filed  In  said  cause  by  the  defendant,  Nell 
Clark,  one  of  the  respondents  herein.  In 
which  said  motion  the  said  relator  (as  plain- 
tiff In  said  action)  is  alleged  to  have  obtain- 
ed a  decree  of  divorce  from  the  defendant, 
Nell  Clark,  upon  fraud  and  false  and  un- 
true testimony  and  affidavits  In  said  pro- 
ceeding, and  that  plaintiff  was  not  the  inno- 
cent and  Injured  party  within  the  meaning 
of  the  law  of  the  state  of  Missouri,  and  that 
plaintiff  was  not  entitled  to  the  relief  grant- 
ed him  by  the  said  circuit  court  In  award- 
ing him  a  decree  of  divorce. 

The  petition  Is  lengthy,  but  the  apparent 
facts  admitted  by  the  pleadings  may  be 
stated  as  follows:  That  relator  filed  his 
petlticMi  for  divorce  In  the  circuit  court  of 
the  dty  of  St  Louis,  and  upon  the  stat- 
utory affidavit  an  order  of  publication  was 
obtained  as  against  the  defendant  on  the 
ground  that  the  defendant  was  a  nonresident 
of  the  state,  or  on  the  ground  that  the  de- 
fendant had  absented  herself  from  the  usual 
place  of  abode,  so  that  the  ordinary  process 
of  law  could  not  be  served  upon  her;  that 
upon  the  filing  of  the  proof  of  publication  a 
default  was  granted  plaintiff  and  on  Febru- 
ary 19,  1919,  on  ex  parte  hearing,  a  decree 
of  divorce  was  granted  to  said  relator;  that 
an  February  28,  1919,  and  during  the  same 
term  of  the  court  at  which  the  said  Judg- 
ment of  divorce  had  beea  rendered,  the  re- 
spondent, Nell  Clark,  filed  her  certain  mo- 
tion In  said  cause  to  set  aside  and  vacate 
the  said  Judgment  of  divorce  In  favor  of 
the  sifdd  relator  on  the  following  grounds, 


among  otbeca,  that  aha  had  no  aetoal  notfce 
of  the  pondency  of  said  suit;  that  tiw  re- 
lator had  perpetrated  a  fraud  upon  her  and 
upon  the  ooort  by  varlons  allegations  in  the 
petition.  In  that  he  was  not  a  resident  of  the 
state  of  Missouri  for  the  rwinlzed  length 
of  time  Immediately  next  before  the  flUag  of 
said  suit;  that  the  relator  at  all  times  well 
knew  where  she  was,  but  had  fraudulently 
Induced  the  court  to  Issue  an  order  of  imb- 
llcatlon  to  obtain  Jurisdiction  of  the  cause;' 
that  each  and  all  of  the  allegations  contained 
in  the  petition  were  false  and  untrue;  that 
relator  was  not  an  innocent  and  injured 
party.  In  that  he  had  been  guilty  of  gross 
Indignities  toward  the  defendant,  and  bad 
been  repeatedly  drunk  while  in  the  uniform 
of  an  officer  of  the  United  States  army,  and 
had  come  hcxne  in  such  condition  while  he 
and  the  defendant  were  living  at  Jefferson 
Barracks,  Mo. ;  that  he  had  wasted  his  prac- 
tice as  a  physician  and  surgeon;  that  de- 
fendant has  a  good  and  valid  defense  to  the 
petition,  and  that  at  the  time  the  petition 
was  filed  defendant  was  temporarily  absent 
from  the  state  of  Missouri,  as  she  was  at 
and  during  all  the  time  the  action  for  di- 
vorce was  pending;  and  in  the  motion  the 
defendant  prayed  the  court  to  set  aside  the 
decree,  and  to  restore  her  status  as  a  mar- 
ried woman,  and  to  permit  her  to  file  an 
answer  and  cross-bill  In  said  cause.  This 
said  motion  was  duly  verified. 

It  further  appears  that  the  judge  of  the 
circuit  court,  upon  the  filing  of  said  motion 
of  the  defendant,  peremptorily  set  such  mo- 
tion for  hearing  on  March  28,  1919,  where- 
upon the  relator,  acting  through  bis  attor- 
ney of  record,  filed  a  written  motion  to  stay 
proceedings  In  the  action,  relying  upon  the 
Soldiers'  and  SaUors'  Civil  ReUef  Act  of 
Congress  of  March  8,  1918  (40  Stat  440,  c. 
20) ;  that  on  March  28,  1919,  the  said  motion 
was  overruled,  and  that  the  court  proceeded 
to  take  up  for  hearing  the  said  motion  of 
the  respondent,  Nell  Clark;  that  the  said 
application  of  the  relator  to  stay  proceed- 
ings in  the  action  recited,  among  other  rea- 
sons, that  the  plaintiff  In  the  cause  was  and 
had  been  for  20  months  past  in  the  military 
service  of  tbe  United  States,  having  been  reg- 
ularly commissioned  for  a  term  ending  in 
May,  1923 ;  that  he  had  applied  for  leave  of 
absence,  "to  be  present  at  a  divorce  proceed- 
ing to  which  he  was  a  party  thereto ;"  thnt 
said  application  had  been  refused ;  that  tbe 
charges  against  him  and  the  allegations  con- 
tained in  def«idant's  motion  are  eacb  false 
and  untrue,  and  are  a  direct  reflection  up- 
on bis  character  as  a  private  citizen  and  as 
an  officer  In  the  United  States  army;  and 
that  he  desires  an  opportunity  to  be  present 
and  to  be  heard,  and  to  ofCer  testimony  to 
refute  tbe  same,  which  be  cannot  now  do 
on  account  of  his  military  duties: 

Section  201  of  the  Soldiers'  and  Sailors' 
Civil  ReUef  Act  of  March  8,  1B18  (seistton 
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that: 

"At  any  atage  thereof  any  action  or  proceed- 
ing commenced  in  any  court  by  or  a^inat  a 
person  in  military  aerrice  dnring  the  period  of 
each  aervice  or  witUn  sixty  day  a  thereafter 
may,  in  the  discretion  of  the  court  in  which  it 
is  pending,  on  ita  own  motion,  and  shall,  on 
application  to  it  by  such  person  or  some  person 
on  his  behalf,  be  stayed  as  provided  in  this  act, 
wtleM,  Ml  the  opinion  of  the  oowrt,  ike  abtMy 
of  pMn*^  to  pro»amto  tK«  action  or  the  de- 
fondant  to  oondttot  ia  dgfonto  «•  not  MBttriaOv 
^eetod  »y  roaten  of  Mt  MiK*wy  §en)ioo." 
(ItaUc*  onn.) 

As  we  read  this  aectlon,  we  are  of  the 
opinion  that  the  framers  of  the  act  Intended 
to  lodge  In  the  trial  court  a  sound  dlscre- 
tion,  uvon  a  mptlon  to  stay  proceedings  be- 
ing filed  by  a  party  litigant,  to  be  ezerdsed 
according  to  the  facts  as  they  may  api)ear 
In  each  case.  And  our  view  in  this  regard 
is  strengtheied  by  a  reading  of  the  entire 
act.  In  that  various  other  sections  thereof 
pioTlde  that  the  things  therein  provided  shall 
be  discretionary  npon  the  court.  And  this 
must  of  necessity  be  so,  in  that  no  such  act 
as  this  could  possibly  be  framed  which  could 
set  a  hard  and  fast  rule,  mandatory  upon 
the  court,  upon  the  mere  filing  of  a  motion 
to  stay  proceedings,  to  sustain  the  same 
without  in  many  instances  doing  irreparable 
injury  to  parties  litigant  and  result.  Instead 
of  making  the  act  one  for  the  protection  of 
those  who  may  be  engaged  in  the  service  of 
the  ITnited  States  army  and  navy,  in  mak- 
ing it  one  which  enables  the  act  to  be  in- 
voked as  a  sword  instead  of  a  shield. 

The  preaeat  case,  perhaps,  may  be  looked 
upon  as  presenting  facts  illustrative  of  the 
very  point  we  have  endeavored  to  make. 
Here  we  havts  a  case  wherein  relator,  as 
plaintUt  below,  when  already  in  the  service 
of  the  United  States  army,  voluntarily  filed 
bis  suit  for  divorce  against  tals  wife,  and, 
npon  afildavlt  that  she  was  a  nonresident  of 
the  state,  obtained  an  order  of  publication, 
and  in  due  course  thereafter,  having  filed 
proof  of  publication,  was  permitted  to  take 
a  default  as  against  the  alleged  nonresident 
defendant,  and  then  upon  ex  parte  hearing 
was  gn^anted  an  absolute  decree  of  divorce; 
the  effect  of  such  judgment  being  that  the 
former  wife  is  deprived  of  any  xK>8sIble  re- 
lief under  the  Articles  of  War  governing 
courts-martial  article  9B  (0  Federal  Statutes 
Annotated  [2d  Ed.]  page  1288  [U.  S.  Oomp. 
St  S  230ea])  of  which  requires  that  married 
officers  in  the  service  of  the  United  States 
army  support  their  wives.  Therefore,  so 
long  as  the  decree  of  divorce  remains  of  rec- 
ord, the  wife,  by  reason  of  such  decree,  is 
dqnived  of  any  opportunity  to  apply  for  8ni>- 
port  under  such  provision  in  the  Artldes 
of  War  governing  courts-martial,  and  then 
when,  wltliln  the  same  term  of  court  at  which 
the  decree  was  rendered.  She  flira  a  motion 
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aUegkig  fraud  In  fh«  procBramaat  «f  Bach 
divorce,  the  jdaintifl,  undar  the  provisions  of 
the  Soldiers'  and  SaUors'  CivU  BeUef  Act, 
by  naerely  filing  his  motion  to  stay  proceed- 
ings, may  deprive  her  of  any  redress  in  the 
civil  ooiurts  until  six  months  after  the  ex- 
piration of  the  war,  or  until  three  months 
after  the  expiration  of  plaintiff's  time  of 
service,  which  in  the  instant  case  is  some 
time  in  1923.  In  other  words,  the  defendant, 
though  she  filed  a  timely  motion,  setting  up 
fraud  upon  the  court  as  weU^as  upon  her- 
self in  the  procurement  of  an  ex  parte  de- 
cree of  divorce,  the  plaintiff  would  be  en- 
abled, by  invoking  the  aid  of  the  said  act, 
to  deprive  the  defendant  of  all  her  dvU 
rights  and  remedies,  as  well  as  to  deprive 
her  of  any  opjportunity  to  secure  her  rights 
under  die  Articles  of  War  governing  courts- 
martial. 

It  is  perhaps  well  to  note  that  it  appears 
from  the  record  before  us  that,  though  the 
relator  made  application  to  his  superior  of- 
ficers for  a  leave  of  absence,  he  therein  stat- 
ed the  pnritose  for  which  he  desired  his  leave 
of  absesce  was  "to  attend  the  trial  of  a  d)^ 
vorce  case  tn  which  he  was  a  party,"  while 
in  all  candor  and  hcwesty  of  purpose  it  would 
have  been  proper  for  him  to  have  stated  as 
the  ground  for  asking  leave  that  he  might 
attend  the  hearing  of  a  motion  in  which 
it  was  sought  to  set  aside  a  decree  of  dl- 
vbrce  obtained  by  him  on  the  ground  of 
alleged  fraud  on  hia  part  upon  the  court 
and  npon  the  detendant— quite  a  different 
matter,  in  our  judgment,  particularly  when 
the  granting  or  denying  of  the  leave  of 
absence  Is  to  be  passed  upon  by  ofScers 
of  the  United  States  army. 

[1-4]  As  stated  above,  we  are  of  the  opin- 
ion that  section  201  of  the  Act  (section 
3ffl9e,  supra)  leaves  the  granting  of  a  mo- 
tion to  stay  proceedings  within  the  sound 
discretion  of  the  court,  and  in  view  of  the 
facts  as  they  appear  from  the  record  be- 
fore us  we  are  unwilling  to  rule  that  the 
learned  trial  judge  has  in  any  wise,  in  so 
far  as  he  has  proceeded,  as  Ediown  l^  this 
record,  exceeded  that  sound  discretion 
which  is  vested  in  him  under  the  act  The 
judicial  exercise  of  discretion  by  an  In- 
ferior court  having  jurisdiction  will  not  be 
Interfered  with  by  a  writ  of  prohibition, 
and  whilst  the  mere  power  to  grant  a  writ 
of  prohibition  is  not  of  so  much  import- 
ance. In  determining  whether  or  not  it  shall 
go,  as  is  the  question  of  the  discretion  of 
the  court  which  is  asked  to  issue  it,  such 
discretion  ^ould  be  applied  with  judicial 
circumspection,  and  applied  to  the  facts  as 
presented  by  each  individual  case,  nor 
idiould  it  be  granted  imless  the  usurpation 
of  jurisdiction  by  the  iuf«lor  tribunal  is 
clear.  State  ex  rel.  v.  McQuiUin,  262  Mo. 
256,  171  S.  W.  72;  State  ex  rel.  v.  OalTlrd,- 
195  Ma  App.  354,  191  S.  W.  1079:    Stste 
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e±  rtl.>. 'Seay,  28  HcC  AKfr  tofc.  at.  «2»i 
State  ex  rel;  r.  IjdbKe,  29  Ho.  App.  658. 

This  conclusion  makee  It  unneoessarjr  for 
us  to  decide  tbe  other  qneetlons  dlscnssed 
In  the  briefs.  The  preliminary  rule  In  pro- 
hibition Is  therefore  quashed,  and  the  per- 
manent writ   refitted. 

RBTNOLDS,  P.  J.,  and  ALLEN,  J.,  CM- 
cnr. 


NATT  ▼.  AIKEN  et  al.     (No.  127«).) 

(Kansas  City  Oourt  of  Appeals.     Missonii. 
Mas'  6,  1919.) 

1.  MASTBB    AKD    SEBV4JfT    ^s>286<5)    —   3VV.X 

Question— Evidence — Sufficiency. 
In  aerrant's  personal  injury  action,  where 
there  waa  evidence  that  cement  sacks  were 
carefully  piled  in  the  usual  way  under  a  fore- 
man's direction,  except  that  the  height  was 
unusual,  held,  that  the  question  as  to  whether 
the  unnsnal  height,  combined  with  the  sagging 
of  the  floor  on  which  the  sacks  were  piled, 
caused  them  to  fall  was  for  the  jury. 

2.  Master  and  Skbvant  <8=s»288(1^— Assump- 
tion OF  KiSK— JUBT  QUESTIOK. 

EMdence  that  plaintiff  piled  cement  sack* 
to  an  unusual  height  on  hia  foreman's  ordeis, 
etCq  htld  not  to  estaddidir  as  a  matter  of  law, 
Uiat  he  assumed  risk  of  sacks  falling  upon 
him. 

3.  Mabxbb  and  Skktaipt  e=>288(37)  —  OoH- 

TBIBUTOBT    NsaUOENOE— JUBY    QUESTION. 

Evidence  that  plaintiff  was  injured  by  ce- 
ment sacks  falling  upon  him,  which  he  had 
piled  to  an  unusual  height  at  his  foreman's  or- 
ders, held  not  to  establish  his  contributory  neg- 
ligence as  a  matter  of  law. 
f 

4.  Masteb  and  Sebvant  0=3 101,  102(1)— Pbb- 
SONAL  Injuby— Inbteuctions. 

In  a  servant's  action  for  injury  caused  by 
cement  sacks  falling  upon  him,  a  requested  in- 
struction that  defendants  had  a  right  to  con- 
duct business  in  their  own  way,  and  had  a  right 
to  pile  cement  as  high  as  they  chose,  hM  prop- 
erly refused. 

B,.  Damaqeb  «=3>132(1)— Pebsonal  Injubizs— 
Amount. 
$2,500  damages  were  not  excessive  for  inju- 
ries causing  badly  broken  shoulder  blade,  care  by 
physician  for  eight  or  nine  months,  inability 
to  work  for  four  months,  and  some  permanent 
effects  from  injury. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A.  Lucas,  Judge.     . 
"Not  to  be  officially  published." 

Action  by  Thomas  P.  Natt  against  Charles 
G.  Aiken  and  Henry  L,  Thayer,  copartners 
doing  business  as  Aiken  &  Thayer.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 


Jolm  J.  QotgimeiM  SBnaHs  .eitjr*,  tor  ap- : 
pellants. 

Cllf  Langsdale,.  of  Kansas  City,  for'  re- 
spondent 

TRIMBLE,  J.  Plaintiff,  a  laborer '  em- 
ployed by  (jefoidants,  who  were  building 
contractors,  was  engaged  in  piling  sacks  of 
cement  in  a  temporary  storage  shed  adja- 
cent to  the  strncture  on  whldi  defendants 
were  at  work.  While  piling  these  sacks  of 
cement,  some  of  those  piled  fell  upon  and  In- 
jured plaintiff,  and  this  suit  was  brought, 
resulting  in  a  verdict  for  $4,000,  whldi  the ' 
court,  by  an  enforced  remittitur,  reduced  to 
$2,600,  and  judgment  was  rendered  for  that 
sum.    The  defendants  appealed. 

The  grounds  of  the  suit  are :  (1)  That  the 
defendants  negligently  ordered  the  sacks  to 
be  piled  about  12  to  15  feet  high,  knowing, 
or  by  ordinary  care  they  would  have  known, 
that  sacks  piled  to  sudi  a  height  would  be- 
come unsteady  and  fall  upon  and  injure  one 
working  thereabout;  (2)  that  defendants 
negligently  failed  to  brace  and  keep  braced 
the  floor  of  fiald  shed,  so  as  to  keep  it  from 
sagging  with  the  weight  of  the  sacks  placed 
In  the  shed  under  defendants'  orders,  and 
that  the  floor  sagged  and  caused  the  sacks 
to  fall. 

It  Is  contended  that  the  demurrer  to  the 
evidence  should  have  been  sustained.  We  do 
not  think  so.  The  evidence  offered  In  plain- 
tiff's behalf  Is  to  the  following  effect :  That 
the  shed,  was  about  24  feet  long,  12  to  14  feet 
wide,  with  a  slanting  roof,  which  made  the 
shed  14  feet  high  on  one  side  and  10  or  12 
feet  high  on  the  other.  The  floor  was  of 
one-Inch  planks,  supported  by  joists  18  Inch- 
eis  apart,  which  were  about  10  Inches  or  a 
foot  above  the  ground  on  the  north  side, 
and  somewhat  closer  to  the  ground  on  the 
south  side. 

Plaintiff  and  bis  fellow  workmen  were 
ordered  to  unload  two  carloads  of  cement 
in  sacks  of  100  pounds  each  (a  OEirload  be- 
ing from  650  to  900  sacks),  and  place  it  In 
the  shed,  where  there  was  already  250  or  300 
sacks.  The  foreman  directed  tbe  men,  in- 
cluding plaintiff,  to  pile  the  sacks  "right  up. 
to  the  roof,"  and  in  obedience  to  these  or- 
ders they  piled  them  from  20  to  24  sack^ 
high,  which  was  much  Iiigher  than  they 
were  usually  and  regularly  piled;  the  rule 
being  not  to  make  them  more  than  15  sacks 
high.  The  sacks  were  piled  In  rows,  and 
the  rows  were  built  up  so  as  to  make  one 
row  a  step  up  to  the  higher  row  next  to  It, 
so  that,  when  the  first  row  was  completely 
built  up,  there  were  a  number  of  rows  par- 
allel thereto,  and  so  built  up  aa  to  form, 
steps  up  to  tbe  highest  row.  They  bad  com-, 
pletely  built  up  five  rows  in  this  way,  and- 
there  were  a  number  of  unfinished  rows  of 
lesser  and  lesser  heights,  so  as  to  form  the 
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steps  as  aforesaid,  ini  Hm  floor  was  eores^ 
ed  with  sacks.  In  building  up  tbe  sixtb 
TOW,  plaintiff,  after  deposltingr  his  sack, 
turned  to  descend  the  steps  formed  by  the 
other  rows  of  sacks,  when  the  completed 
rows  fell  npon  and  injured  blm. 

The  evidence  Is  that  the  sacks  were  piled 
In'  the  usual  and  proper'  manner,  and  that 
care  was  used  to  so  lay  the  sacks  as  to  "tie" 
them  together,  and  to  so  distribute  the 
weight  in  each  sack  as  to  preserve  its  level 
and  eqniUbrinm.  Some  weeks  before,  ce- 
ment had  been  piled  only  10  sacks  high  in 
the  shed,  and  the  wdght  thereof  had  caused 
the  floor  to  sag  about  6  inches.  Thereapon 
the  foreman  had  ordered  two  of  the  men  to 
place  some  timbers  and  blocking  underneath 
to  prevent  the  floor  from  sagging  further. 
This  they  did  by  readitog  nnder  as  far  as 
they  could  from  one  (the  higher)  side.  They 
dared  not  get  under  the  shed  themselves, 
fearing  lest  the  floor  would  settle  upon  and 
crush  them.  They  could  in  no  way  raise  the 
floor  to  Its  normal  level  with  the  weight  of 
the  cement  on  it,  but  could  only  prevent  far- 
ther sagging,  at  least  to  the  extent  they 
were  able  to  reach  with  the  bracing  they 
used.  Shortly  before  the  piling  of  the  oemant 
(m  the  occasion  of  the  injury,  this  former 
cement  which  had  caused  the  floor  to  sag 
bad  been  taken  out  and  used  in  the  con- 
■tructton  work,  with  the  exertion  of  the 
2S0  or  300  sacks  heretofore  mentloDed  as 
bdng  already  in  there.  'When  the  weight  on 
the  floor  had  been  reduced  to  the  200  or 
300  sacks,  the  floor  returned  to  Us  level, 
and  was,  ot  course,  in  proper  place  when 
the  plaintiff  began  piling  on  this  occasion. 
The  bracing  which  had,  as  stated,  been 
previously  placed  under  the  floor,  however, 
would  not  prevent  the  floor  from  sagging  to 
the  point  where  the  bra<iing  met  and  stop- 
ped it  before;  and  if  cement  piled  only  10 
sacks  high  caused  It  to  sag  on  that  occa- 
sion, naturally  piling  it  20  to  24  sacks  high 
would  cause  the  floor  to  sag  again.  The 
only  way  to  observe  the  sagging  would  be 
to  go  outside  and  look  underneath  the  flopr ; 
and  on  the  occasion  of  the  injury  the  sagging 
of  the  floor  could  not  be  observed  from 
above,  for  the  further  reason  that  tbe  floor 
was  covered  with  sacks.  No  other  bracing 
was  put  nnder  the  floor  than  that  placed 
there  some  weeks  before  to  prevent  the 
former  sagging  going  farther. 

The  Jury  were  amply  Justified  in  finding 
that  the  extra  weight  of  sacks  caused  the 
floor  to  again  sag,  at  least  to  the  point 
where  the  former  bracing  had  stopped  it,  for 
If  a  certain  weight  caused  the  floor  to  sag, 
the  same  or  a  greater  weight  would  natural- 
ly cause  it  to  sag  again.  Plaintiff's  witness- 
es do  not  say  the  floor  was  straight  and  level 
at  the  time  the  sacks  fell,  but  only  that 
the  floor  had  returned  to  Its  proper  level 
when  ttvsj  began  pUing  the  »ack«. 
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(1]  In  Tlew  «t  idalntUTB  «i>Uflnee  that  ttw 
sacks  were  piled  carefaDy  and  in  the  way 
In  which  they  usaally  were  plied  <exc^t  as 
to  ttie  heigfaQ,  and  that,  as  to  height,  they 
were,  nnder  repeated  orders  and  directions 
of  the  foreman,  pded  ma<di  higher  than  the 
regnlAtlon  hele^t,  we  cannot  agree  to  the 
proposition  that  It  is  Just  as  reasonable  to 
Infer  that  the  sadcs  fell  becaose  of  the  way 
{A  which  they  were  piled,  rather  than  be- 
cause of  the  height  to  which  tbey  were  pil- 
ed. 'We  think  the  evidence  was  ample  to  en- 
able tbe  Jury  to  reach  tbe  conclusion  that  It 
was  the  lattn  rather  than  the  former  which 
caused  H>e  sacks  to  fall,  or  that  it  was  tbe 
unusual  height  combined  with  the  sagging 
of  the  floor  which  caused  tliem  to  fall.  In^ 
deed,  there  is  no  evidence  that  the  sacks 
were  not  properly  piled,  aside  from  their 
great  hel^t.  The  defendants  offered  no 
testimony,  save  as  to  the  extent  of  plain- 
tiff's  injuries.  PlalntlffVi  evidence  is  not 
open  to  the  diarge  that  It  goes  no  further 
than  to  diow  that  one  or  tbe  other  of  two 
possible  causes  produced  the  lnjni7,  for  only 
one  of  whldi  the  defendants  are  liaMa 

[2,  t]  Neither  can  it  be  said  that,  in  obey- 
ing the'  orders  of  tbe  foreman  to  pile  the 
sacks  so  high,  the  plaintiff  must,  as  a  mat- 
ter of  law,  bo  denied  a  recovery  on  thd 
gronnd  that  be  assumed  tbe  risk.  There  la 
nothing  In  the  evidence  to  show  that  the 
danger  from  sacks  pUed  so  high  was  so  ob- 
vious that  no  prudent  workman  would  con- 
tinue to  work'  when  dlnected  to  do  so.  Tbe 
servant  had  a  right  to  rdy  on  the  superior 
Judgment  of  the  foreman  The  plaintiff's 
right  to  recover  cannot  be  denied,  as  a  mat- 
ter of  law,  either  upon  the  ground  of  con- 
tributory negligence  or  nasumptlon  of  risk. 
Fogus  v.  Chicago  ft  Alton  'K.  Co.,  30  Mo. 
Ak>.  250;  Levecke  v.  Curtis,  etc.,  Mfg.  Co., 
197  Mo.  App.  262,  276,  193  S.  W.  989;  Shlmp 
V.  Woods-Everts  Stove  Co.,  178  Mo.  App. 
423,  158  S.  W.  864;  Smith  v.  Kansas  City,  125 
Ma.  App.  160,  101  s:  W.  111& 

We  are  wholly  nnable  to  see  how  It  can  be 
said  that  the  danger  arose  from  th&  fact 
that  the  work  was  continually  changing, 
nor  how '  the  principle  of  "changing  con- 
ditions," producing  danger  from  tbe  hazard 
and  progress  of  the  work,  can  have  any  ap- 
plication to '  tids  oaat.  -  Nor  do  -we  agre4 
with  defendants  In  their  contention'  that 
there  Is  no' evidence  in  the  case  to  show  that 
tbo  piling  of  the  sacks  to  such  an  unnsaal 
height  was  dangerous.  No  witness  testified 
and  said  in  so  many  w<»ds  that  it  was  dan-; 
gerous ;  but  there  is  ample  evidence  to  show 
that  tlie  increase  la  the  height  of  the  sacks 
Increased  their  tendency  to  fall,  and  Indeed 
tbere  was  some  evidence  tending  to  show 
mat  Qie  likelihood  of  tbe  sacks  faiHng  be- 
cause tbe  height  was  too  great  was  dlscust*- 
ed  among  the  workmen.  '  But,  as  ^atedi 
tb$i  filaintlff  was  ojrdered  to  PU«  tbew  ip  the 
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belg^ '  afweUld;  aad  tlie  evideDce  abowa 
tbat,  if  anytbtog  of  tlie  danger  of  tbeir  fall- 
ing was  commuBicated  to  plaintiff,  he  be- 
lieved they  would  stand.  He  testifled,  bow- 
erer,  that  none  of  the  men  said  anything  to 
him  of  the  likelihood  df  .tJielr  falling. 

[4]  Defendant's  instmietlon  No.  8  told  the 
Jury,  without  qualifleatlon,  that  the  defend- 
ant "had  the  right  to  condnct  his  bnaineas  in 
hla  own  way,  and  that  he  had  a  right  to 
pile  said  cement  to  the  top  of  the  shed  if  be 
chose."  In  other  words,  he  could  pile  it  as 
high  as  he  chose,  even  though  it  was  dan- 
gerous to  do  BO,  and  even  though  no  otber 
reasonably  prudent  employer  would  have 
done  80,  because  of  the  dangers  . arising  ei- 
ther from  their  inherent  tendency  to  fall  or 
from  the  danger  of  the  Insufflciency  of  the 
floor  to  hold  its  level  under  so  great  a 
weight  The  instruction  did  not  declare  the 
lav  and  was  properly  refused. 

[i]  The  trial  court  has  reduced  the  ver- 
dict to  $2,B00.  We  cannot  say  this  amount 
la  excessive.  FlaintUTs  shoulder  blade  was 
broken;  ttie  pieces  being  separated  aboint  a 
quarter  of  an  inch.  The  muscles  and  fleah 
at  this  place  were  caught  between  the  sep- 
arated parts.  It  was  nectasary  to  open  up 
the  place,  take  out  and  push  back  these  im- 
bedded muscles,  drill  holes  through  the  bone 
on  each  side  of  the  fracture,  and  then  lace 
the  bones  together  by  means  of  heavy  catr 
gut.  He  was  under  the  doctor's  care  for 
8  or  9  months,  was  unable  to  work  at  all 
for  4  months,  and  could  do  v»y  little  for 
7  months.  The  doctor  testified  the  injury 
was  permanent,  and  that  he  never  would 
have  as  good  use  of  the  arm  as  he  had  be- 
fore 

There  la  no  reason  for  us  to  disturb  tiie 
Judgment,  and  it  is  accordingly  affirmed. 

All  concur. 


ANDERSON  ELBOTRIO  OAE  CO.  r.  SAV- 
INGS TRUST  00.    (No.  16458.) 

(St.  Louis  Court  of  Appeals.  Missouri.  Ar- 
gued and  Submitted  April  9,  1919.  Opinion 
Filed  Hay  6,  1919.  Rehearing  Denied  May 
22,  1919.) 

1.  Tbovbb  ahd  Contebbion  ^s>2  —  OonvKB- 

BIDN  OF  MONKT. 

Trover  and  coiiveraion  does  not  He  for 
the  conversion  of  money  collected  on  check  and 
draft. 

2.  Tboteb  aitd  Gonvbbsion  «=»32(1)  —  Oor- 

VMSION   OF  MOHET— PkTITION. 

Petition  held  not  for  the  conversion  of 
checks  and  a  draft,  but  tor  the  convenion  of 
the  money  diarged  to  have  been  collected  on 
them,  witiiout  its  description  or  identity  as  a 
Wedfic  chattel,  and  petition  therefore  did  not 
state  a  cause  of  action. 


S.  ArvtAL  ARD'BWOB  «a»l!B6^  ~.BaBmTA- 
nail  OF  Gaounns  fob  Rxvnw— IimBMRT 
OF  Pxraioiti 
The  point  that  the  petition  fails  to  state  a 
cause  of  action,  since  it  seeks  to  recover  for 
the  conversion  of  money  not  described  or  iden- 
tified as  a  specific  chattel,  can  be  raised  for  the 
first  time  on  appeaL 

Appeal  from  St  Louis  Circuit  Court; 
James  E.  Wlthrow,  Judge. 

Action  by  the  Anderson  EHectrlc  Car  Com- 
pany, against  Savings  Trust  Company,  a  cor- 
poration. From  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

John  H.  Boogher  and  Browurlgg,  Mason  & 
Altman,  all  of  St  Louis,  for  appellant.    . 

Sears  Lehmann  and  Lehmaim  &  Lebmanoi 
all  of  St  Louis,  for  respondent 

HBTN0LD8,  P.  J.  Tie  petttlon  In  this 
case  is  in  three  counts.  The  first,  in  sub- 
stance, averred  that  on  a  day  named  plain- 
tiff was  the  owner  of  a  certain  check,  drawn 
on  the  German  Savings  Institution,  payable 
to  the  order  of  plaintiff,  for  fhe  sum  of  ¥600, 
signed  by  one  Blegmund.  It  la  fufther 
averred  that  fhe  defendant  came  into  po»i 
session  of  the  cbedc  "as  a  trust  company" 
on  a  day  named  and  although  It  appeared  on 
the  face  of  the  dbeA  that  It  belonged  to  the 
plaintiff,  defendant,  "without  any  authority 
or  direction  from  plaintiff,  and  without  the 
knowledge  of  plaintiff,  proceeded  to  collect 
said  dieck  and  received  the  f600  called  for 
therein  on  or  aboot  the  24th  day  of  Novem- 
ber, 1911.  That  said  check  is  indorsed  upon 
the  back  thereof  'Anderson  Electric  Co.,  by 
H.  S.  Turner,  Jr.,  Manager,'  and  also  by  'H. 
S.  Tumw,  Jr.'  That  said  indorsement  oa  the 
back  thereof  was  not  placed  there  by  plain- 
tiff, nor  with  its  authority,  knowledge  or 
consent  and  the  same  is  not  the  indorsement 
of  the  plaintiff."  Plaintiff  then  states  "that 
the  money  collected  by  defendant  on  its  check 
as  aforesaid  belonged  to  the  plaintiff.  Plain- 
tiff states  that  it  has  demanded  of  defend- 
ant that  It  pay  to  It  the  $500  collected  by  de- 
fendant upon  plaintiff's  check  as  aforesaid 
and  thi^t  defendant  has  refused  to  pay  to 
plaintiff  the  said  sum  or  any  part  thereof, 
but  has  converted  the  same  to  its  own  use  by 
crediting  it  to  and  paying  it  to  one  H.  S. 
Turner,  Jr.  That  defendant  converted  the 
said  $500.  to  Its  own  use  as  aforesaid  on  or 
about  the  24th  day  of  November,  1911,  where- 
fore, plaintiff  prays  Judgment  against  the 
defendant  on  this  count  for  $500  and  Interest 
from  November  24th,  1911." 

The  second  count  is  tor  money  collected  on 
a  check  for  $200,  drawn  on  the  National 
Bank  of  Commerce  in  St.  Louis,  by  one  Rey- 
mershoffer.  The  remaining  allegations  In 
this  second  coudt  are  identical,  except  as  to 
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yie  ttmaa&i  Md  dat*.  vttb  Owae  o(  tba  fiist 

The  tlttrd  ooont  is  Identical  fa  Its  aUega- 
tians  vltb  ttiat  In  tbe  first,  en»pt  tliat  the 
imtminent  there  deacribed  and  oa  which  t]K 
money  is  chemd  to  have  been  ooUected  is 
described  a8«  daXt  drawn  by  the  JJatayette 
Bank  oa  the  GIttJKna'  Qeatral  National  Bank 
<a  New  York  payable  to  the  osder  ot  <a» 
Panly  for  ^00.  me  xemainlBg  aU^tattons. 
except  as  to  date  and  amount,  are  aa  in  the 
first.  It  ^  allied  tiiat  theae  checks  and  ttte 
draft  are  filed  with  the  petltton. 

The  answer  waa  a  general  dojlaL 

There  was  a  verdict  and  Indxinent  for  the 
plalntifl  for  the  full  aznoont  claimed.  From 
this  defendant  has  duly  appealed, 

[1,2]  Very  clearly  this  is  an  action  for 
conversion.  It  is  not  for  conversion  of  tt» 
diedcs  aad  draft,  bat  for  the  money  cbarged 
to  have  Men  collected  on  them. 

On  the  authority  of  tite  decision  ot  oox 
court  in  Kobusch  Fomlture  &  Carpet  Oa  v. 
Lowenberg,  IM  Mo.  App.  6S1,  18S  S.  W.  747, 
this  petition  states  no  caose  ot  aettan.  We 
heUA  In  the  Kobasch  Case,  sopra,  that  trover 
lies  only  for  spedflc  chattels  wrongfully  con- 
verted, and  not  for  nxxiey  had  and  received 
for  payment  of  debts,  money  being  the  sah- 
lect  of  conversiMi  only  when  It  can  be  de- 
scribed or  identlfled  as  a  specific  chattel. 

After  maitiny  the  annoanoement  of  the  law 
as  above  stated,  oor  court  held  In  the  Ko- 
bnsch  Case,  supra,  that  this  seems  to  be  tbe 
rale  early  declared  in  this  state,  citing  Petit 
T.  Boajo,  1  Mow  64.  Judge  Nortonl,  speaking 
for  our  coort  in  that  case^  quoted  from  Hazel- 
ton  V.  Locke,  104  Me.  164  loc.  dt-  168,  71  AtL 
661,  20  I/.  E.-A.  (N.  S.)  35,  15  Ann.  Gas.  1009, 
to  the  effect  that  from  its  nature  the  title  to 
money  passes  by  delivery  "and  its  identity  is 
lost  by  being  dianged  into,  other  money  or  its 
equivaleut  in  the  methods  ordinarily  used  in 
baslness  for  its  safe-keeping  and  trangmls- 
alon ;"  that  "mere  failure  to  deliver  money  in 
apede  on  demand  wpuld  not  be  technical  con- 
version nor  would  tbe  refusal  to  pay  over  Its 
equivalent  be  conclusive  evidence  of  conver- 
sion In  tbe  sense  of  the  law  of  trover  but 
might  be  tbe  ground  for  an  action  ot  assump- 
sit" Simmons  v.  Spencer  CC  C.)  0  Fed.  681, 
and  Kerwin  v.  Balhatchett,  147  lU.  App.  561, 
axe  cited  in  support  of  the  above. 

There  is  no  attempt  to  do  that  here;  con- 
seqtiently  we  hold  that  the  petition  states  no 
cause  of  action. 

[I]  Iicamed  coansel  for  respondent  arguee 
that  as  this  point  was  not  made  In  the  court 
below  by  demurrer  or  motion  la  arrest,  it 
cannot  be  raised  In  this  court,  citing  in  sup- 
port of  this.  Twentieth  Century  Machinery 
Ca  V.  Excelsior  Springs  Mineral  Water  & 
Bottling  Co.,  27S  Mo.  142, 200  S.  W.  107».  We 
do  not  think  that  the  opinion  and  point  In 
decision  there  sustains  this  contention.  It  has 
been  dedded  in  many  cases  by  our  appellate 


Gourta;tkat  the  pcdnt  that  tbf  petttlm  fails 
to  atate  a  cause  of  actloh  can  be  raised  for 
the  first  time  on  appeal.  The  authorities  In 
support  of  this  are  so  numerous  that  It  is  un- 
necessary to  cite  them. 

We  are  also  referred  by.  those  same  counsel 
to  the  case  of  Kansas. City  Casualty  Co.  v. 
Wteetport  Avenue  Bank,  191  Mo.  App.  287, 
177  S.  W.  1092,  in  support  of  the  petition  and 
judgment.  Tbe  facta  for  determlaatlfm  in 
that  case  and  so  much  of  the  decision  In  it  as 
covers  the  predae  point  then  before  that 
coort  are  not  as  here. ,  That  was  an  action 
for  tlie  conversion  of  the  specific  checks. 
This  Is  an  action,  not  for  conversion  of  tbe 
checka  bat  for  the  ooDveseloa  of  money  col- 
lected on  than,  whldi  is  not  in  any  manner 
described  so  as  to  be  Identified. 

-Moreover,  13ie  evidence  wholly  falls  to 
show  any  convendon  of  any  spedflc  money 
by  the  defendant  * 

'  Counsel  argoe  that  tbe  label  of  tbe  ac- 
tion is  immaterial.  T^at  may  be,  bat  the 
cause  of  action  attempted  to  be  set  op  is  tort 
for  oonversion.  Aa  we  hold,  it  does  not  set 
ai>  facta  necessary  to  show  conversion,  aot 
doies  it  pret^d  to-  be  for  money  had  and  re- 
ceived. 

Tbe  judgment  of  the  circuit  court  la  re- 
versed. 

AXjISBN  and  BECKER,  JJ.,  concor. 


SLINKABD  V.  LAMB  CONST.  CO. 
(No.  15240.) 

<St  Louis  Coort  of  Appeals.    Missoaii.    April 

8,;  1019.    On  Motion  tor  Bcbeaiing, 

April  24,  1919.) 

1.  EviDElfCE  «a»424  —  PaboL   Bvidsmob   TO 
Yaxt  WBivmr  GomaA.oiN— Bmor  ot  a,\nm 

Aa  TO    StaAK  OBB. 

Tbe  rale  that  in  the  absence  of  frand,  ao- 
oMcnt  or  mistake,  parol,  evidence  is  inadjaiis* 
•iblc  to  vary  the  terms  of  a  written  contract^ 
cannot  be  invoked  by  a  stranger  to  the  con- 
tract. 

2.  nmwiMum    «BBl2(S!HOonaiDBBA!nON. 

Aa  aaploy^'s  rdease  of  olaJm  for  injuries 
conatmed  aa  a  mere  recital  of  a  specific  sum 
and  not  eontractual  in  th«  lagal  sense  so  as  to 
deprive  him  of  Us  right  to  show  want  of  con- 
aideration. 

8.  Bxtx^on!  «96S(2)  —  PnsoKAi.  Intust  — 
OoHsiDBBAXioN— Qcssnoir  roB  3V%Y. 
Evidence^  in  an  action  for  personal  injo- 
ciaa,  k«Id  to  present  a  fueation  for  the  Jury  as 
to  whether  or  not  there  waa  any  considera- 
tion for  a  release  of  daim  for  injury, 

4.  NXSUOKirCB  «»1S6(26)— PKBBORAX  iRJtTBT 

—  GoNTBiBTTToaT  Naaueasoa  —  Quaaraoa 
voB  Jury. 

.   In  aa  action  for  pflrsoiud  taiJQsies  snatain- 
ed  while  endeavoring  to  control  a  team  frigh^- 
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«ned  by  a  blast  in  a  qnaxry,  evidence  Md '  to  war- 
rant the  court  in  snbmittiiig  to  the  Inry  the 
question  of  plaintiff's  contributory  negligence. 

5.  Tbial  «=5»64(1)— Reception  or  Bvidisncb— 
Condition  of  Plainttbt— Rbstbiotion. 

In  an  action  for  personal  injuries,  a  lay- 
tnan's  testimony  as  to  physical  appearance  of 
plaintiff  and  conversations  with  him,  admitted 
only  on  the  question  of  his  ability  to  come  into 
court  to  testify,  was  not  objectionable. 

6.  AFPEAIi  AND  Ebbob  «=»1047(1)— HABIOfSa 
ERBOB— BUBTBICnON   OF  EVIDENCK. 

In  an  action  for  personal  injuries,  a  lay- 
man's testimony  as  to  physical  appearance  of 
plaintiff  and  conversations  with  him,  admit- 
ted only  on  question  of  his  ability  to  come  into 
court  to  testify,  it  tmot,  was  not  prejudicial, 
where  defendant  did  not  object  to  introduction 
of  testimony  of  plaintiff  given  at  foraiei  trial. 
Reynolds,  P.  J.,  disacaiting. 

Appeal  from  St  Looia  Gtrcoit  C!o«rt;  John 
W.  McElhinney,  Judge. 
"Not  to  be  ofBdally  published." 

Action  by  John  F.  Sltakard  against  the 
Lamb  Constmctlon  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Judgment 
affirmed,  and  on  motion  for  rehearing  cause 
certified  to  Supreme  Court. 

John  P.  McCammon,  of  Springfield,  for  ap- 
pellant. 

Rodgers  ft  Koemer,  of  St.  Louis,  for  re- 
spondent. 

BECKER,  3.  This  is  an  appeal  from  a 
Judgment  In  the  stmi  of  $4,500  in  favor  of 
plaintiff  on  account  of  Injuries  received  by 
plaintiff  while  be  was  unloading  coal  Itom  a 
wagon  at  a  quarry  of  the  defendant  in  St 
Louis  county,  on  January  26,  1914.  Plain- 
tiff was  employed  by  the  Polar  Wave  Ice  & 
Fuel  Company,  for  which  company  he  was 
at  work  when  Injured.  The  Lamb  Construc- 
tion Company,  defendant,  owned  and  operat- 
ed a  quarry  located  on  an  unfrequented  road, 
approximately  300  yards  south  of  the  Olive 
Street  road  in  St  Louis  county,  and  Immedi- 
ately north  of  what  Is  known  as  Delmaf 
Garden.  The  quarry  covers  an  area  of  250 
1>y  200  feet,  and  has  a  depth  of  nearly  200 
feet. 

On  the  afternoon  of  the  day  on  which 
plaintiff  met  with  his  Injuries,  and  shortly 
before  6  o'clock,  plaintiff  was  delivering  coal 
•At  the  quarry,  having  backed  his  wagon,  to 
which  was  attached  a  team  of  horses,  into 
a  shed  adjoining  the  engine  or  power  house 
of  the  quarry  situated  iminedlately  upon  the 
west  brink  of  the  quarry.  The  horses  were 
facing  west  Some  30  or  40  feet  In  front  of 
them  was  a  steep  embankment  leading  to  a 
brandi  of  the  river  Des  Peres. 

After  plaintiff  had  backed  his  wagon  up 
to  the  shed,  whl^  had  been  designated  by 
'the  employes  of  the  defendant  company  as 


the  i)lace  for  the  nnloaSlng  of 'tte  eoal,  ptaln- 
tUf  proceeded  to  the  rear  of  tbe  wagon,  and, 
standing  upon  the  groond,  began  sbovdlng 
the  coal  from  the  rear  of  the  wagcn  into  ttaa 
Shed.  The  horses  were  not  hltdied,  and  tbe 
lines  were  placed  on  top  of  the  ooal  In  the 
wagon.  Defendant's  engineer  and  hla  father 
were  In  or  about  the  engine  bouse  immediate- 
ly adjoining  the  place  where  the  coal  was 
being  unloaded,  while  In  the  quarry  below 
the  employee  of  the  defendant  conipany  were 
at  work  breaking  bloda  of  stone,  some  4  or 
5  feet  by  2%  to  8  feet  thldc,  into  smaller 
pieces,  and  for  this  purpose  were  drilling 
holes  into  the  stone  and  inserting  dynamite 
therein  and  exploding  it,'  resulting  in  the 
breaking  of  the  stone  into  smaller  pieces. 
Such  shots  are  designated  "aqulb  shots,"  and 
the  testimony  shows  that  the  report  of  such 
explosions  was  about  as  loud  -  as  that  of  a 
S8  or  44  caliber  revolver  or  shotgun. 

According  to -the  testimony,  when  the  man 
who  did  the  drilling,  loading,  and  fiftng  was 
about  to  shoot  it  was  custcHimry  for  him  to 
cry  "Fire,"  so  that  the  men  la  tbe  quarry 
could  shelter  themselvee  against  flying  par- 
ticles of  stone;  and  when  the  flrer  lighted  the 
fuse  he  would  again  give  the  warning  "Fire," 
and  tbo  men  on  the  top  of  the  quarry  would 
repeat  it  There  Is  some  testimony  on  the 
part  of  defiendant  that  on  tlie  occasion  in 
question  such  custom  was  observed;  but  ac- 
cordUg  to  plaintUPs  testimony,  however,  no 
warning  was  given. 

While  plaintiff  was  thus  engaged  in  shovel- 
ing the  coal  from  the  tail  end  of  the  xvagon 
and  at  a  time  when  there  were  still  some  two 
tons  of  coal  in  the  wagon,  one'  of  these  so- 
called  "squib  shots"  was  fired  In  the  quarry 
below,  and  plaintiff's  team  became  frightened 
and  started  to  nm.  Plaintiff  immediately 
ran  from  the  rear  of  the  wagon  to  the  side  of 
the  team,  Intending  to  get  hold  of  one  of  tlie 
bridles  and  stop  the  team  to  keep  them  from 
running  into  the  cre^.  At  or  about  the 
time  that  plaintiff  was  taking  hold  of  one  of 
the  Uts,  a  second  blast  was  shot  in  the  quaiu 
ry  below,  adding  to  the  fright  of  the  horses, 
so  that  when  plaintiff  got  hold  of  the  bit  and 
endeavored  to  quiet  the  team  he  Was  thrown 
down  and'  trampled  upon  and  was  injured. 

The  negligence  assigned  in  the  petition  was 
the  failure  on  the  part  of  the  defendant  to 
give  a  warning  of  tiie  Intention  to  fire  the 
shot  The  defendant's  answer  was  a  gffiieral 
denial  and  a  plea  of  contributory  negllgoice, 
in  that  plaintiff  bad  failed  to  secure  his 
horses  while  unloading  the  wagon  and  In  not 
placing  his  lines  within  reach  when  he  went 
to  the  rear  of  the  wagon  to  unload  It  D^ 
fendant  further  pleaded  tliat  plaintiff,  at  th« 
time  he  met  with  his  Injuries,  was  employed 
by  the  Polar  Wave  Ice  ft  Fuel  Company,  and 
had  made  a  claim  against  said  company,  and 
that  he  had  executed  to  said  company  a  fuA 
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and  eoraiil^  nM^  uaA  nlMiM  of  oad  tor 
Us  dalm  for  AaamgeB  tot  said  Injorles  1b 
consideration  ot  the  payment  to  Um  of  961.> 
80,  and  that  tbe  defendant  was  thexeby  its' 
leased  and  dlsciMirged  of  and  from  any  dalm 
on  accocmt  tiiereof.  The  reply  allegied  tbat 
tliere  was  no  «onsld0r«tlob  for  tha  aBeged  re- 
lease. To  the  defense  of  nO'  consideration 
for  the  release  the  deCsndBBt  demtirred, 
which  demurrer  was,  be<wever,  overrnlad. 

Hie  release  In  qoestlon  was  introdueed  In 
evidence  and  reads  as  follows; 

"Beeeived  of  Polar  Wave  Ice  &  "Fuel  Com- 
pany the  sum  of  sixty-one  ^o/ioo  doltars,  $61.- 
60,  which  I  (being  of  lawfnl  age)  acknowledge 
to  be  in  fall  accord  and  BaUsfactfon  of  a  dis- 
puted claim  growing  out  of  a  bodily  injury  aus- 
tained  by  me  on  or  about  the  SOth  day  of  Jaa- 
oaiy,  1914,  for  which  bodily  injury  I  have 
claimed  the  said  Polar  Wave  Ice  &  Fuel  Com- 
pany to  be  legally  liable,  which  liability  i»  ex- 
pressly denied;  and  in  consideration  of  said 
gam  so  paid  I  hereby  remise,  release  and  for- 
ever discharge  the  stod  Polar  Ware  Ice  tklhiel 
Company,  its  successors  and  aasigns,  from  any 
and  an  acthms,  oause  or  canset  of  aetioas, 
daims  and  dwaandsfoc,  upon  or  by  reason  of 
any  damage.  ioa%..  ioins  or  aaffarinB  which 
heretofore  has  basn,  or  which  hereafter  may 
be,  sustained  by  me  in  CQusequence  of  stt(^ 
.  accident  and  injury. 

"It  is  expressly  understood  and  agreed  that 
said  sum  of  $81.50  is  the  sole  consideration  of 
this  release,  and  the  consideration  stated  here- 
in is  contractual,  and  not  a  mere  redtal;  and 
aH  agreements  and  vnderstandlugs  between  the 
partiea  are  embodied  and  expressed  herein. 

"In  witnesa  whsreof,  X  bays  hece«nto  set 
my  hand  and  seal,  this  ,18th  day  pi  March,  1914< 

"[Signed]   John  SUnkard.    L9eal.l 
"Witnesses: 

"Wm.  J.  Preckel, 
"Alex.  3.  Ifudcermaun." 

As  to  tlie  release,  plaintiff  was  penaitted 
to  testify.  QT«r  the  objectioa  of  the  defend- 
ant, that  his  employer  had  not  paid  him  any 
money  to  sign  the  release;  that  he  bad  signed 
a  pai)er  at  the  office  of  tbe  Polar  Wave  Ice  A 
Fnel  Gmnpany,  after  be  had  become  suffi- 
ciently well  to  attempt  to  begin  work,  bat 
that  no  money  was  paid  him  at  the  time  for 
the  signing  thereof;  that,  while  ill  and  eozh- 
fined  to  his  home,  his  employer  bad,  atdlCer- 
ent  times,  left  smns  of  money  for  him  which 
aggregated  961JBO,  but. tbat  at  tbe  time  be 
had  m^  with  bls.indariea  tbe  company  owed 
bfm  for  wages  some $12  or  $14;  tbat  nothing 
was  said  regardittg  tbe  signaic  of  a  release 
nntU  he  endearooed  to  relnm  to  work,  wbUdi 
was  some  weeks  attar  tbe  date  of  tbe  aod- 
dent,  when,  bs  above  stated,  be  signed  tbe 
release  at  ttie  ofilee  «£  the  eompany,  but  waa 
■ot  paid  aay  msney  or  aaytbing  ds&  for  tbe 
signing  of  It  at  tbe  tfme. 

William  Preckel,  a  witness. for  tbe  de- 
fcBdant,  teatUed  that  be  was  a  foraadi  men- 
ace tor  the  Polar  Wave  Ice  &  Fuel  Compa- 
ny; <kat  ^e.  was  present  .wbec  plaintiff 
■tgand,  ttw  :rcleiseito  laviqtlan;  that  Jie  iras 


not  sure  wbethet  any  soa  ofimttney  was  paid' 
to  idalntUI  at  that  time  fbf  llie  algaing  of 
the  release.  Tbe  witness  farther  stated, 
however,  that  he  had  taken  money  to  tbe 
plaintiff's  home  prior  to  tbe  time  when  plain- 
tiff had  returned  to  work  and  signed  the  re- 
lease. 

[1]  I.  A|^)eUant  contends  that  the  learned 
tslal  court  erred  In  admitting  testimony  for> 
idalntlff  ovisr  the  objections  of  defendant  ia 
permitting  plaintiff  to  contraidict,  by  parol, 
the  release  in  evldaxe  and  tbe  statements 
therein  contained. 

In  view  of  the  fSet  tiiat  the  defendant  com- 
pany is  a  stranger  to  the  alleged  contract  of 
release  and  is  not  bound  by  H,  tlie  rule  tbat 
In  the  absence  of  fraud,  accident,  or  mistake, 
parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  contract,  has  no  apj^lca* 
tlon.  That  a  third  party  or  a  stranger  to  a 
contract  oannot  Invoke  the  rule  is  no  longer 
open  to  question.  McKee  v.  St  Lonls,  17  Mo. 
184,  190;  M<SKim  v.  Met.  St  By.  Co.,  19«  Mo. 
App.  514,  106  S.  W,  4SSv  and  cases  cited. 

[2,  V]  AS  we  read  tbe  release  In  question, 
the  consideration  alleged  therein  is  a  mere 
redtal  and  is  not  contractual  In  tbe  legal 
sense  so  as  to  deprive  plaintiff  of  his  right 
to  show  the  actual  consideration  or  the  want 
of  consideration  for  tbe  signing  of  said  re-' 
lease.  Harms  v.  Casualty  Co.,  172  Mo.  App. 
241,  loc.  dt.  248,  157  S.  W.  1046.  According 
to  tbe  testimony  of  plaintiff,  on  several  oc- 
casions while  he  was  confined  to  bis  home  by 
reason  of  his  injuries,  his  employer  had  sent 
htan  sums  of  money  aggregating  $61.60,  but 
without  any  understanding  that  in  consider^ 
atton  therefore  he  .was  to  sipi  a  release,  and 
tbat  in  point  of  fact  be  had  not  signed  the 
alleged  release  untU  some  weeks  later  ■w'hea. 
he  bad  returned  and  was  endeavoring  to 
again  take,  up  bis  work  with  bis  employer.- 
And  It  was  not  denied  but  that  the  Polar 
Wave  Ice  A  £^iel  Company  owed  plaintiff 
some  $12  or  $14  for  wages  wbicb  bad  beca 
earned  but.  not  paid  prior  to  tbe  day  on 
which  he  met  with  his  injuries.  In  li^t  of 
the  testimony  it  became  a  question  of  fact, 
to  be  determined  by  tbe  Jury,  whether  or  not 
there  was  any  consideration  for  plaintlH 
executing  tbe  release  in  question.  Bennett  v. 
Lumb»  Co.,  lis  Ma  App.  690,  94  S.  W.  SOS; 
Gates  V.  Crane  Co.,  304  S.  W.  38. 

[4]  II.  Appellant  contends  that  pValntia 
should  have  been  h^d  guilty  of  eeotritMitory 
negligence  as  a  matter  of  law.  and  tbat  the 
trial  coiurt  erred  In  faiUag  to  direct  a  ver> 
diet  for  defendant    Xo  this  we  cannot  Mree. 

We  bold  thatf  under  «U  tbe  facts  and  dr- 
cnmstaneee  In  this  cnse,  It  was  properly  a 
question  for  tbe  Jury  to  determine  whetbec 
tbe  plaintiff  wm  or  was  not  exercising  due 
care  and  caotlon  for  bis  own  safety  when  he 
received  bis  Injuries.  In  other  words,  it 
was  a  question  for  the  Jury  whether  an  or- 
dinarily, earetol  and  pr,udent  man  would,  ua- 
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der  all  tbe  drcnmBtftaoea,  have  acted  and 
done  aa  plaintiff  did  at  tba  time  lid  was  in- 
jured, and  tlie  Jury  evidently  believed  from 
all  the  evidence  tbat. plaintiff  acted  as  an  or- 
dinarily carefnl  and  prudent  man  would 
bave  acted  under  the  circumstances,  and 
therefore  found  he  was  exercising  dne  care 
and  caution  for  his  own  safety  when  he  re- 
ceived his  injuries,  and  therefore  was  not 
precluded,  on  the  ground  of  contributory  neg- 
ligence, from  maintaining  this  action.  This 
result  we  hold  is  amply  supportedi  by  sulU- 
dent  testimony. 

Plaintiff  was  not  a  votaitteer,  but  was  act- 
ing in  the  line  of  his  duty  In  attempting  to 
keep  the  team  of  horses,  belonging  to  his  em- 
ployer and  Intrusted  by  his  employer  to  his 
care,  from  running  away  and  to  thereby  not 
alone  save  the  team  and  wagon  from  possi- 
ble damage  and  Injury  but  from  the  possi- 
bility of  doing  injury  to  the  property  of 
others.  Plaintiff's  employment  necessarily 
carried  with  It  the  duty  on  hla  part  to 
protect  such  team  and  wagm  from  Injury 
within  the  limits  of  action  tliat  an  ordinari- 
ly careful  and  prudent  man  would  take  un- 
der the  existing  circumstances.  If,  in  light 
»f  the  status  of  the  situation  at  the  time 
plaintiff  proceeded  to  stop  the  team  from  run- 
ning away,  an  ordlDarily  careful  and  pru- 
dent man  in  charge  of  the  team  of  horses  be- 
longing to  his  employer  would  have  acted  In 
like  manner  as  plaintiff  did  hi  this  case,  then 
plaintiff  cannot  be  held  as  a  matter  of  law 
to  have  been  guilty  of  contributory  negli- 
gence, although  his  attempt  to  cbntrol  the 
team  in  point  of  fact  resulted  in  injury  to 
himself. 

It  was  plaintiff's  dnty  to  exercise  his  judg- 
ment under  all  the  drcnmstances  and  con- 
ditions pertaining  at  the  time,  as  to  whether 
he  could  stop  the  team  without  injury  to 
himself.  And  It  must  be  borne  in  mind  that 
plaintiff  was  confronted  with  an  emergency 
requiring  Immediate  action,  created  or  caus- 
ed by  defendant's  negligence.  Having  deter- 
mined upon  his  course  of  action,  which  un- 
fortunately resulted  in  injury  to  himself,  It 
became  first  a  question  for  the  court  whether 
as  a  matter  of  law  plaintiff  knowingly  and 
voluntarily  placed  himself  in  a  position 
where  he  was  liable  to  receive  serious  injury 
BO  as  to  preclude  a  recovery  on  his  part,  on 
the  ground  of  contributory  negligence.  If 
not  thus  guilty  of  contributory  negligence  as 
a  matter  of  law,  thai  it  became  a  queetloh 
to  be  submitted  to  the  Jury  for  determina- 
tion, whether  or  not  plaintiff  should  be  held 
not  to  have  exercised  that  due  care  and  caii- 
tlon  which  an  ordinarily  careful  and  prudent 
man  would  have  exercised  under  the  drcum- 
Btances. 

We  find  no  dlfBculty  in  answering  the  first 
question.  Plaintiff,  as  an  employ^  of  the 
Polar  Wave  Ice  &  Fuel  CJompany,  had  been 
driving  the  team  for  a  period  of  18  months, 
ft  team  not  shown  to  be  anything  dse  bat 


gentle.  Xb«  twin  nwi  batBenad  t»  a  coftl 
wagon  in  which  there  toaalned  something 
over  two  tons  of  coal,  when,  aa  plaintiff  wa» 
Btandiag  on  th»  gronnd  at  the  Tear  of  tha 
wagon  engaged  In  shovellnc  the  coal  from  the 
wagon  to  the  ground,  the  team  took  fright 
at  a  blast  which  was  shot  off  at  the  bottom 
of  a  quarry  immediately  next  to  the  place 
where  the  team  and  wagon  were  standing; 
the  quarry  being  aome  20O  feet  de^.  The 
horses  having  taken  fright  started  to  ran, 
whereupon  the  plaintiff  immediately  tan  to 
the  bead  of  the  horses  intending  to  grasp 
the  bridle  of  one  of  the  horses.  When  the 
horses  bad  proceeded  about  10  feet,  and  Juat 
as  plaintiff  waa  in  the  act  of  graq>ing  one 
of  the  bridles,  another  blast  was  exploded  in 
the  quarry  below  which  added  to  the  fright 
of  the  horses,  causing  them  to  lunge  forward 
with  the  result  that  plaintiff,  who  had  grasp- 
ed the  bridle  of  one  of  the  horses,  was  Imock- 
ed  down,  either  by  the  horses  or  by  the 
tongue  of  the  wagon,  and  trampled  upon  and 
Injured.  According  to  plaintiff's  evidence, 
no  warning  was  glY'Oi  by  the  quarry  oompa- 
ny  or  its  employes  that  they  were  about  to 
set  off  the  blasts,  though  said  team  and  wag- 
on were  upon  the  premises  ol  the  defendant's 
qnarry  delivering  coal  at  a  shed  which  had 
been  designated  by  the  quarry  company  as  the 
place  to  deliver  the  coal.  The  lines  were  up-~ 
on  the  wagon,,  and  the  horses  were  not  hitch- 
ed; the  record  being  silent  as  to  whether  the 
quarry  company  had  provided  any  means 
with  which,  or  any  XKWts  to  whlcli,  the  horses 
could  hav6  been  hitched.  It  further  appears 
that  the  quarry  was  situated  upon  an  unfr»' 
qtiented  road  In  '  St.  Louis  county.  Under 
this  evidence,  the  court  could  not  hold  plaln- 
tlfl  guUty  of  contributory  negligence  as  a 
matter  of  law,  but  we  hold  the  evidence  la 
sufficient  to  warrant  the  ooart  in  submitting 
to  the  jury  the  question  of  irialntUTs  oontrlb- 
atory  negligence. 

While  the  cases  make  a  distinction  be- 
tween the  risks  allowable  when  human  life 
is  at  stake,  and  those  when  ttte  destructloa 
of  property  is  threatened,  we  cannot  but  hold 
that  the  fiicts  in  this  case  do  not  bring  tt 
within  the  purview  of  this  recognized  dis- 
tinction. The  evidence  before  us  does  not 
show  that  the  plaintiff  waa,  in  endeavoring 
to  stop  the  team,  undertaking  sometlilng 
whi<!h.  In  the  judgment  of  an  ordinarily 
careful  and  prudent  man,  could  be  held  to 
have  been  liable  to  causa  him  a  serious  in- 
jury. We  are  all  the 'more  of  this  opinion  in 
view  of  the  fact  that  in  the  present  case  the 
plaintiff  la  not  a  mere  voUinteer,  but.  was 
under  a  duty  by  reason  of  his  employment  to 
take  the  necessary  st^ts,  commensurate  with 
safety  to  himself,  to  oohtrol  the  horses.  We 
therefore  rule  this  point  against  appellant 

[I,  e]  III.  Objection  is  made  that  the  ooazt 
permitted  a  layman  to  testify,  over  defend- 
ant's objection,  as  to  whether  plaintiff  hlm- 
sdf  was  able  to  appear  In  eeort  at  the  time 
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of  the  trial  to  testis  when  plaintiff's  physi- 
cian was  present  In  court.  But  an  examina- 
tion of  the  record  discloses  that  the  witness 
was  permitted  merely  to  testify  as  to  the 
physical  appearance  of  plaintiff  and  to  con- 
versations the  witness  had  had  with  him, 
which  testimony  the  court,  at  the  time,  di- 
rected the  Jury  was  being  admitted  In  evi- 
dence, not  as  bearing  upon  plaintiff's  Inju- 
ries, but  merely  on  the  question  as  to  wheth- 
er or  not  plaintiff  "can  come  Into  court  and 
testify  In  his  own  behalf."  When  later  on 
In  the  course  of  the  trial  attorneys  for  plain- 
tiff offered  In  evidence  the  testimony  given 
by  the  plaintiff  at  a  former  trial,  no  objec- 
tion was  made  by  defendant's  counsel  to,  the 
reading  of  the  same  to  the  jury.  We  find 
that  what  the  witness  testified  to  was  not  ob- 
jectionable and  could  in  no  event  have  been 
prejudicial  to  the  defendant,  and,  no  objeo- 
tlon  having  been  made  to  the  reading  of  the 
testimony  given  by  plaintiff  at  the  former 
trial,  the  appellant  cannot  now  be  heard  to 
complain  of  the  action  of  the  trial  court  In 
this  regard. 

There  are  several  other  points  raised,  all 
of  which  we  have  considered,  but  find  them 
to  be  without  merit. 

The  case  was  submitted  upon  Instructions 
which  fully  and  fairly  presented  the  case  to 
the  jury.  Finding  no  prejudicial  errors  In 
the  record,  and  the  judgment  being  for  the 
right  party,  It  Is  accordingly  affirmed. 

▲IiX<EN,  J.,  concurs. 
BEYKOIiDS,  P.  J.,  dissents. 

On  Motion  for  Rehearing. 

BECKER,  J.  Motion  for  rehearing  over- 
ruled. 

RETNOLDe,  P.  J.,  dissenting  and  deeming 
the  opinion  of  the  court  contrary  to  that  of 
the  Supreme  Court  In  McManamee  v.  Mo. 
Pac.  By.  Co.,  135  Mo.  440,  37  S.  W.  119, 
Eversole  v.  Wabash  R.  R.  Co.,  249  Mo.  623, 
loc.  dt  541,  156  S.  W.  419,  and  of  the  Kan- 
sas City  Court  of  Appeals  In  Logan  v.  Wa- 
bash R.  R.  Go.,  96  Mo.  App.  461,  70  S.  W. 
734,  aslts  that  It  be  certified  to  the  Supreme 
Court,  which  Is  accordingly  done. 


WARD  V.  STDTZMAN  et  aL    (No.  13232.) 

(KanMw  Olty  Court  of  Appeals.    ISUsaourl. 
May  5,  1919.) 

1.  Fbaudxtlekt     Conveyances     «=9300(4)— 
Claiv  to  Ownebshif  or  Fbofebtt  Levibs 
OK— Instbuctions. 
On  buyer's  claim  to  ownership  of  property 
levied  on  under  execution  issued  on  judgment  re- 
covered against  seller,  where  seller's  judgment 
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creditor  daimed  sale  to  have  been  void  under 
Rev.  St.  1909,  |  2881,  invalidating  sale  made 
with  "intent  to  hinder,  delay  or  defraud  credl- 
tota,"  Inatmction  that  sale  was  valid,  unless 
made  with  "intent  of  defrauding  and  delaying 
his  creditors,"  was  reversible  error,  linee  sale 
was  frandulent,  it  hitent  waa  either  to  detraad 
or  delay. 

2.  TBIAI.    «=s>29e(2)  —  iNSTBtJOTIOirS— COBBEC- 

mow. 
In  action  between  buyer  and  seller's  judg- 
ment creditor,  involving  issue  of  whether  sale 
had  been  fraudulent  as  to  seller's  creditors,  in- 
struction requiring  seller's  judgment  creditor 
to  prove  sale  was  made  with  intent  to  defraud 
and  delay  creditors  was  not  cured  by  a  correct 
statement  of  the  law  in  seller's  judgment  credi- 
tor's instructions,  where  buyer's  instruction  cov- 
ered her  entire  case  and  directed  a  verdict  for 
her. 

3.  FBAnnuxKire  CoNvmrANOBS  «=»308(1)— 
Sai^  of  Stock  ot  Ooods— Jttbt  Qussnoif 
— Fbaud. 

Evidence  held  sufficient  to  warrant  submis- 
sion to  jury  of  question  of  whether  sale  of 
stock  of  jewelry  was  fraudnlent  as  to  seller^s 
creditors. 

4.  FiAUDDUENT  CONVITANCES  *=>16— -rBATJD 
—    CiRCXniSTANOXS       ATTENDina       COKVBT- 

ANcas. 
Transfers  of  property  constituting  badges  of 
fraud  do  not  in  themselves  constitute  frand, 
bat  are  signs  or  evidence  from  which  its  exist- 
ence may  be  Inferred,  and  are  more  or  less 
strong  or  weak,  according  to  their  natuie  and 
the  number  occurring  in  the  same  case. 

6.  Fbaudttixwt  Convetances   €=»74(2)— In- 
adeqitact  of  conbidebatton. 
Gross   Inadequacy   of  consideration   is   one 
of  the  indicia  of  fraud. 

6.  Fbatjdotbnt  Oorvetakces  «=»74(2)  — In- 
ADEQUAOT  or  Pbicb— Fbaud. 

Mere  inadequacy  of  price,  nnattended  by 
other  circumstances  giving  color  and  form  to 
the  transaction,  is  not  nsually  sufficient  to  es- 
tablish fraud. 

7.  FBAUDtTLENT  CONVITANOES   «=>16  —  SaLB 

or  Stock  or  Goona— Iitadkquact  or  Pbicb 

— Solvency  or  Seixbb. 
That  stock  of  goods  and  fixtures  were  worth' 
enough  to  meet  seller'a  debts,  but  were  sold  in 
bulk   for  a   grossly   inadequate   price,    making 
seller  ipsolvent,  to  buyer's  knowledge,   was  s 
badge  of  fraud 

8.  frattdttlent  convetawceb  9=»282  - 
Frattdtjisnt  Ihtewt— Notice  to  Bute*— 
PBEStruFTiorr. 

Actual  knowledge,  on  part  of  buyer,  of  sell- 
er's fraudulent  intent,  must  be  proved,  and  not 
presumed. 

9.  Fraudulent  Conveyances  «=>301(1)— 
Fbaudulent  Inten't— Notice  to  Buteb. 

Actual  Imowledge  by  buyer  of  seller's  fraud- 
ulent intent  may  be  proved'  by  circumstantial 
evidence. 


»rar  other  caMa  •••  tame  topio  and  KET-NUMBER  in  all  Kar-Numlxrad  Dlc«sU  asd  IndaxM 
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10.  Appxai.  and  Ebbob  <E=9768(3),  761— 
Bbwfs— SumciBNCT. 
Appellant's  brief,  raising  only  one  point, 
that  court  erred  in  giTlng  instruction  contain- 
ing statement  fully  covering  facts  of  the  case, 
and  immediately  thereafter  a  statement,  under 
heading  entitled  "Brief,"  giving  instruction  com- 
plained of  in  full  and  discussing  it,  with  citation 
of  authorities  relied  on,  held  to  comply  with 
rules  of  court  requiring  separate  statement  of 
errors  and  points  relied  on.  > 

Appeal  from  drcnlt  Court,  Jackson  Coun- 
ty ;  Thomas  B.  Buckner,  Judge. 
"Not  to  be  offlclally  pubUahed." 

Action  by  D.  B.  Ward  against  Ora  Stuts- 
man. Judgment  for  plaintiff,  and  writ  of 
execution  issued.  Claim  to  ownership  of 
property  levied  on  was  filed  by  Elsie  N. 
Maupin.  Judgment  for  claimant,  and  plain- 
tiff appeals.  Motion  to  dismiss  appeal  over- 
ruled, Judgment  reversed,  and  cause  re- 
manded. 

Samuel  Feller,  of  Kansas  City,  for  ai^el- 
lant. 

New,  Miller,  Camack  ft  Winger,  of  ECan- 
sas  City,  for  respondent 

BLAND,  J.  The  defendant,  Ora  Stntz- 
man,  owned  a  stock  of  Jewelry  and  fixtures, 
and  on  the  26tli  day  of  August,  1914,  sold  it 
to  claimant,  Elsie  N.  Maupin.  No  notice, 
such  as  is  required  by  the  Bulk  Sales  Law, 
was  given.  Laws  of  1913,  p.  163.  In  the 
following  April  Stutzman  confessed  Judg- 
ment in  favor  of  plaintiff.  About  two  weeks 
thereafter  plaintiff  had  an  execution  issued 
on  this  Judgment,  and  the  sheriff  levied  it 
on  the  stock  of  Jewelry  then  In  possession  of 
claimant  Maupin  as  purchaser  from  Stutz- 
man In  the  preceding  August.  Claimant 
Maupin  then  filed  her  claim  with  the  sher- 
iff, asserting  her  ownership  of  the  property. 
Thereupon  plaintiff  gave  the  sheriff  an  In- 
demnity bond,  and  the  latter  sold  the  prop- 
erty to  a  stranger  to  these  proceedings. 
Plaintiff  filed  his  answer  to  Maupin's  claim, 
and  to  this  answer  Maupin  filed  a  reply,  in 
which  she  pleaded  the  90-day  statute  of  lim- 
itation prescribed  In  section  4a  of  the  act  of 
1913  (Laws  of  1913,  p.  163).  Tbe  case  was 
tried  on  the  contention  of  plaintiff  that  the 
sale  from  Stutzman  to  Maupin  was  void  un- 
der the  provisions  of  tbe  Bulk  Sales  Law. 
The  trial  court  held  that  said  law  was  not 
compiled  with,  and  the  case  was  appealed. 
This  court  on  February  12,  1917,  reversed 
the  Judgment  Ward  v.  Stutzman,  195  Mo. 
App.  376,  191  S.  W.  1090. 

The  suit  was  again  tried,  plaintiff  filing  an 
amended  answer  to  Maupin's  claim,  in  which 
plaintiff  set  up  that  said  sale  or  trade  was 
Toid,  because  made  by  Stutzman  with  Intent 
to  hinder,  delay,  and  defraud  his  creditors, 
and  especially  this  plaintiff,  and  that  claim- 


ant Maupin  knew  of  such  purpose  and  intent. 
These  allegations  were  denied  by  Maupin, 
and  the  case  was  tried  on  that  issue,  which 
resulted  In  a  verdict  in  favor  of  claimant 
Maupin. 

[1]  The  court  at  tbe  request  of  Maupin, 
instructed  the  Jury  that  their  verdict  should 
be  for  Maupin,  "unless  you  further  find  and 
believe  from  the  evidence  that  defendant 
Stutzman  made  said  sale  and  transfer  of 
said  property  for  the  puriKwe  and  with  the 
intent  of  defrauding  and  delaying  his  cred- 
itors." (Italics  ours.)  Plaintiff  urges  that 
the  giving  of  this  instruction  was  error,  and 
the  point  is  well  taken.  The  statute  (sec- 
tion 2881.  >B.  S.  1909)  provides  that: 

"Every  conveyance  or  assignment  in  writing, 
or  otherwise,  of  any  estate  or  interest  •  •  • 
in  goods  and  chattels,  •  *  *  made  or  con- 
trived with  the  intent  to  hinder,  delay  or  de- 
fraud creditors  of  their  lawful  actions,  dam- 
ages, forfeitures,  debts  or  demands,  *  *  * 
shall  be  from  henceforth  deemed  and  taken,  as 
against  such  creditors  and  purchasers,  prior  and 
subsequent,  to  be  clearly  and  utterly  void." 
(Italics  ours.) 

Under  this  statute  a  sale  made  wlQi  the 
intent,  either  to  hinder,  defraud,  or  delay 
creditors  is  fraudulent  It  is  not  necessary 
that  the  intent  be  to  defraud  and  delay  cred- 
itors. In  other  words,  the  instruction  should 
have  been  that  the  finding  should  be  for 
Maupin  unless  Stutzman  made  a  sale  for  the 
purpose  and  with  the  Intent  of  hindering,  de- 
laying, or  defrauding  his  creditors,  eta  The 
giving  of  the  instruction,  worded  as  it  was, 
was  reversible  error.  Rupe  v.  Alkire,  77  Mo. 
641 ;  Burgert  v.  Borchert  59  Mo.  80 ;  Crow 
V.  Beardsley,  68  Mo.  435;  Baer,  Seasongood 
&  Co.  V.  Lisman,  85  Mo.  App.  317 ;  Dunham- 
Buckley  ft  Co.  V.  Halberg,  69  Mo.  App.  509. 

[2]  Claimant  Maupin  contends  that  because 
the  Jury  were  correctly  instructed  In  several 
of  plaintiff's  instructions,  it  being  urged  that 
all  of  the  Instructions  should  be  read  to- 
gether, that  the  Jury  could  not  have  been 
misled.  Claimant  Maupin's  instruction  Na 
1  covered  her  entire  case  and  directed  a  ver- 
dict Under  such  circumstances  the  error 
in  said  instruction  could  not  be  cured  by  a 
correct  statement  of  the  law  in  plaintiff's  in- 
structions. Dunham-Buckley  ft  Co.  t.  Hal- 
berg, supra ;  Baer,  Seasongood  ft  Co.  t.  Lis- 
man, supra ;  State  ex  rel.  Long  y.  Ellison, 
272  Mo.  571,  199  S.  W.  984;  State  ex  rel. 
Met  St  Ry.  Co.  V.  Ellison,  208  S.  W.  443. 

[3]  It  is  the  contention  of  the  claimant  that 
the  verdict  was  for  the  right  party,  and 
therefore  the  Judgment  should  be  afiirmed, 
regardless  of  the  error  mentioned.  We  are 
unable  to  agree  with  this  contention.  There 
was  evidence  to  go  to  the  Jury  on  the  ques- 
tion as  to  whether  the  conveyance  was  fraud- 
ulent At  the  time  of  the  transfer  Stutzman 
was  indebted  to  plaintiff  and  various  other 
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parties,  but  the  total  amount  of  his  Indebt- 
edness was  nothing  like  the  value  of  bis 
stock  of  goods.  He  (Stutzman)  owed  plain- 
tiff tlie  sum  of  $623  for  goods  purchased  and 
which  went  Into  his  Jewelry  business.  Stntz- 
man's  entire  stock  of  merchandise  and  fix* 
tures  was  traded  in  bulk  to  Maupln  for  real 
estate  in  Excelsior  Springs,  Mo.  There  was 
testimony  that  the  real  estate  was  incum- 
bered In  the  sum  of  $1,950  and  was  worth 
$2,400,  leaving  an  equity  of  $450.  There 
was  testimony  that  Stutsman's  stock  was 
worth  $2,800.  Maupln  agreed  to  assume 
about  ^50  of  Stutzman's  bills.  The  trade 
rendered  Stntnnan  insolvent,  whldi  Maupln 
knew.  Maupin  also  knew  of  Stutsman's  in- 
debtedness, Including  that  of  Ward.  We 
think  that  under  the  drcnmstances  this  was 
sufficient  evidence  to  go  to  the  Jury  on  the 
point  mentioned. 

[4-7]  There  are  often  circumstances  attend- 
ing conveyances  and  transfers  of  property 
that  are  said  to  be  badges  of  fraud ;  that  is, 
evidence  of  an  intent  to  hinder,  delay,  and 
defraud  creditors.  These  badges  of  fraud 
do  not  in  themselves  constitute  fraud,  but 
they  are  signs  or  evidence  from  which  Its 
existence  may  be  Inferred.  They  are  more 
or  less  strong  or  weak,  according  to  their  na- 
ture and  the  number  occurring  in  the  same 
case.  20  Cyc  439,  440,  441.  One  of  the  in- 
dicia of  fraud  is  gross  Inadequacy  of  con- 
sideration, such  as  there  is  evidence  tending 
to  prove  was  present  in  this  case.  Stern 
Auction  ft  Commission  Co.  v.  Mason,  16  Mo. 
App.  473,  loc.  dt.  477;  Dry  Goods  Co.  v. 
Schooley,  66  Mo.  App.  406.  Mere  inadequacy 
of  price,  however,  tmattended  by  other  cir- 
cumstances giving  color  and  form  to  the 
trajisaction.  Is  not  usually  sufficient  to  es- 
tablish fraud.  There  Is  other  evidence  of 
fraud  in  this  case.  The  sale  or  trade  of 
Stutzman's  property  rendered  him  Insolvent, 
and  this  was  known  to  claimant  Maupln. 
Without  the  stock  and  fixtures  sold  to  Mau- 
pln, Stutzman  could  not  pay  his  debts.  The 
equity  In  the  real  estate  was  not  even  enough 
to  satisfy  plaintHfs  claim.  The  stock  and 
fixtures  were  worth  enough  to  meet  all  of 
Stutzman's  debts.  This  circumstance,  to- 
gether with  the  fact  that  the  entire  business 
was  sold  in  bulk,  and  the  gross  Inadequacy 
of  price,  was  a  badge  of  fraud.  20  Cyc.  449 ; 
Brewing  Ass'n  v.  Stelmke,  68  Mo.  App.  52; 
State,  to  TTse  of  Salomon,  v.  Mason,  112  Mo. 
374,  20  S.  W.  629,  34  Am.  St.  Rep.  390;   Se- 


ger's  Sons  v.  Thomas  Bros.,  107  Mo.  635,  18 
S.  W.  33. 

[S,  f ]  While  actual  knowledge  on  the  part 
of  Maupln  of  any  fraudulent  intent  or  pur- 
pose on  the  part  of  Stutsman  must  be  prov- 
ed, and  not  presumed  (Commercial  Bank  v. 
VoUrath,  135  Mo.  App.  63,  115  S.  W.  510; 
PhilUpe  &  Co.  V.  Rule,  124  Mo.  App.  525,  102 
S.  W.  32),  yet  direct  and  poslU^e  evidence  Is 
not  necessary  to  establish  it;  it  may  be 
found  from  facts  and  circumstances  such  as 
were  present  in  this  case  (Bank  v.  Nichols, 
202  Mo.  309,  100  S.  W.  613 ;  Dry  Goods  Co. 
T.  Schooley,  supra).  Claimant  dtes  the  case 
of  Durkee  v.  Chambers,  67  Mo.  575,  on  the 
point  that  a  bona  fide  assignee  for  value 
wUl  not  be  affected  by  the  fraudulent  intent 
of  his  assignor,  of  which  he  has  no  knowl- 
edge, and  that  knowledge  on  the  part  of  the 
assignee  of  the  mere  fact  of  the  assignor's 
indebtedness  at  the  time  of  the  transfer  will 
not  be  8|ifflcient  to  defeat  it.  However,  as 
we  have  already  stated,  there  are  a  number 
of  facts  present  in  this  case,  other  than  the 
mere  fact  that  Maupln  knew  of  Stutzman's 
indebtedness. 

[10]  Claimant  Maupln  has  filed  a  motion 
to  dismiss  the  appeal,  and  in  support  there- 
of says  that  plaintiff's  brief  does  not  com- 
ply with  our  rules  requiring  that  the  brief 
filed  by  ai^ellant  shall  "contain,  separately 
and  in  numerical  order,  the  p<4nt8  or  legal 
propositions  relied  on,  and  does  not  separate- 
ly allege  the  errors  committed  by  the  Infe- 
rior court,  and  does  not  separately  set  out, 
and  in  numerical  order,  the  points  and  au- 
thorities relied  upon  in  said  brief."  Plain- 
tlfTs  brief  starts  out  with  a  statement,  prop- 
erly htoded  and  fuUy  covering  the  facts  of 
the  case.  After  concluding  the  statement, 
there  is  another  heading,  entitled  "Brief." 
Immediately  under  this  head  it  Is  stated 
that-^ 

"The  court  erred  In  giving  instruction  No.  1 
(Rec.  153)  at  the  legueat  of  the  respondent 
Maupin,  which  Instruction  reads  as  follows." 

Then  the  instruction  is  set  out  in  full,  and 
the  same  is  discussed,  with  citations  of  au- 
thorities relied  upon.  Appellant  raises  but 
one  point  in  his  brief,-  and  we  think  that  the 
brief  substantially  complies  with  our  rules. 

The  motion  to  dismiss  is  overruled,  and 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 

An  concur. 
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PRODUCERS'  OIL  CO.  v.  GREEN. 
(No.  7753.) 

(Court  of  Civil  Appeals  of  Texas.    Oalveston. 
June  23,  1010.) 

1.  COBPOBATIONS    ®=>432(12)— AUTHOWTT    OF 

EuFioTft  —  Employment    op    Phtsiciah  — 

StTFFICIENOT  01'  BVIDENCK. 

In  physician's  action  against  corporation  for 
professional  services  rendered  employe  of  tlie 
corporation,  evidence  held  insufficient  to  sustain 
finding  that  employ^  who  had  made  arrange- 
ments for  the  rendition  of  such  services  had  au- 
thority to  bind  the  corporation. 

2.  COBPOBATIONS     «S»407(1)  —  AUTEOBITT     OF 

ElfPLOT^— Mkdicai.  Sebviobs. 
A  private  corporation  with  limited  power  of 
operating,  drilling  for,  and  producing  oil  was  not 
liable  for  medical  services  rendered  its  employ^ 
npoH  request  of  another  employ^  having  no  au- 
thority to  bind  the  corporation. 

8.  CoBPOBATiONa  €=»420,  432(1)— Atithobitt 

OF  AOENTS— NOTICB  OF  AXJTHOBITT— BUBDKN 

OF  Pboof. 
Corporations  can  be  bound  by  their  agents 
only  when  acting  within  the  scope  of  their  au- 
thority, and  those  dealing  with  such  agents  are 
not  only  chargeable  with  notice  of  but  in  case  of 
controversy  have  the  burden  of  showing  author- 
ity assumed  to  have  been  in  fact  possessed. 

4.  SlASTKK  AND  Sbbvaht  <8=i>351— 'Wobkmbn'S 
Coupbnsation  —  Ikjubieb    to    Employ^  — 
Physician's  Ssbviceb. 
Corporation  was  not  liable  for  medical  serv- 
ices rendered  an  empIoy6  in  absence  of  special 
authority  from  board  of  directors,  where  corpo- 
ration had  provided  method  of  caring  for  inju- 
ries to  employes  by  means  of  insurance  it  bad 
taken  out  for  their  benefit  under  the  Workmen's 
Compensation  Act -(Vernon's  Sayles'  Ann.  Civ. 
St.  1014,  arts.  5246h-5246zzzz). 

Appeal  from  Harris  County  Court,  at  Law ; 
Roy  F.  Campbell,  Judge. 

Action  by  Dr.  C.  C.  Oreen  against  the 
Producers'  Oil  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  rendered. 

Woods,  King  &  Jobn,  of  Houston,  for  appel- 
lant. 

Campbell,  Myer,  Myer  &  Freeman  and 
Sewall  Myer,  all  of  Houston,  for  appellee. 

GRAVES,  J.  Dr.  Green  brought  this  suit 
against  the  Producers'  OH  Company  a  corpo- 
ration, and  W.  J.  Sherman,  an  individual,  to 
recover  the  reasonable  value  of  his  profes- 
sional services  tn  having  performed  a  surgical 
operation  upon  R.  R.  Earp,  one  of  the  Oil 
Company's  employ^,  who  had  been  injured 
while  in  its  servica  He  sought  Judgment 
against  Sherman  individually  only  In  event 
the  corporation  was  not  held,  thus  alleging 
the  basis  of  Its  llablUty: 

"That  on  or  about  the  25th  day  of  February, 
1916,  the  said  W.  J.  Sherman,  being  then  and 


there  the  duly  authorized  agent  of  his  code- 
fendant.  Producers'  Oil  Company,  requested  this 
plaintiff  to  perform  an  operation  upon  one  R.  R. 
Earp,  an  employe  of  Producers'  Oil  Company, 
who  had  been  injored  during  his  employment 
with  said  company.  Acting  upon  this  request, 
plaintiff  did  in  fact  perform  said  operation, 
known  as  sature  of  the  patella.  Said  operation 
was  performed  with  care  and  skill,  and  was, 
from  both  a  medical  and  practical  standpoint, 
successful.  That  before  performing  the  opera- 
tion plaintiff  was  assured  by  the  defendant,  act- 
ing through  its  authorized  agent  as  aforesaid, 
that  said  Producers'  Oil  CJompany  would  pay 
to  the  plaintiff  his  fees  for  performing  said  op- 
eration, though  no  express  contract  as  to  the 
amount  of  the  charge  was  made." 

Over  the  protest  of  the  Oil  Company  the 
cause  was  submitted  on  special  issues  to  a 
jury,  who  found  that  W.  J.  Sherman,  before 
the  service  was  rendered,  requested  Dr. 
Green  to  perform  the  operation  upon  £}arp 
under  statement  that  the  company  would  pay 
him  for  it,  and  that  Sherman  was  authorized 
by  the  Oil  Company  to  make  such  request 
and  statement. 

No  Issues  being  raised  as  to  the  rendition 
of  the  service  nor  as  to  the  reasonableness  of 
the  amount  claimed  therefor,  pursuant  to 
this  verdict  the  court  entered  Judgment  in 
Dr.  Green's  favor  against  the  corporation 
alone  for  $150,  permitting  Sherman  to  go 
hence  with  bis  costs. 

The  Oil  Company  appeals  contending 
through  a  number  of  assignments  that  it  was 
not  liable,  and  that  its  request  for  a  peremp- 
tory instruction  embodying  that  view  of  the 
law  should  have  been  given  below. 

We  think  the  position  well  taken.  The  un- 
disputed testimony  showed  that  Sherman 
was  merely  a  stenographer  and  clerk  in  the 
office  of  the  general  superintendent  for  the 
South  Texas  division  of  the  business,  CL  P. 
Clayton,  the  latter  being  a  general  officer  of 
the  company  and  head  of  the  department  In 
which  Sherman  worked,  the  actual  operation 
of  the  corporation's  business  being  divided 
into  departments,  each  having  a  head;  that 
at  the  time  Sherman  made  the  request  of  and 
statement  to  Dr.  Green  found  by  the  Jury 
the  Producers'  Oil  Company  was  a  subscrllier 
to  the  Workmen's  Compensation  Act  (Acts 
33d  Leg.  c  170  [Vernon's  Sayles'  Ann.  Civ. 
St  1914,  arts.  5246h-5246zzzz]),  and  had  pro- 
vided for  the  Insurance  of  all  its  employes 
thereunder,  which  facts  were  then  communi- 
cated to  Dr.-  Green;  and  that,  aside  from 
such  authority  as  legally  might  and  actually 
did  come  to  him  from  his  superior  officer, 
Mr.  Clayton,  Sherman  had  none  whatever  to 
bind  the  company  to  pay  for  medical  serv- 
ices rendered  to  Earp;  Indeed,  Dr.  Green 
himself  excludes  any  other  source  by  the 
specific  declaration  of  his  cause  of  action 
already  quoted,  and  by  his  testimony  here- 
inafter referred  to. 

Beyond  the  uncontroverted  features  stated. 
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there  may  at  first  Vlvah  appear  to  be  some 
haziness  In  the  evidence  as  to  what  authority 
was,  or  more  accurately  speaking,  perhaps, 
was  attempted  to  be,  conferred  on  Sherman 
by  Clayton,  but  It  Is  thought  a  careful  read- 
ing of  the  record  as  a  whole  will  dispel  it. 

Sherman  first  testified  by  deposition,  the 
material  portion  of  his  evidence  there  glv<en 
being  this: 

"I  was  In  the  head  office.  I  was  not  one  ot 
the  department  heads.  *  *  *  I  was  connect- 
ed with  the  general  superintendent's  office.  I 
was  a  stenographer  and  derk  in  the  office.  I 
handled  the  accident  report  in  the  claim  or  in- 
jury of  Mr.  R.  R.  Earp,  an  employ6  of  tiie  Pro- 
ducers' Oil  Company.  The  Humble  office  turned 
that  orer  to  me.  The  superintendent  at  Hhm- 
ble  mailed  it  into  the  office  and  I  got  it  when 
it  reached  the  office.  Part  of  my  duties  was 
opening  the  mail  and  attending  to  matters  of 
tliis  kind.  Kobody  gave  me  authority  to  attend 
to  matters  of  this  kind.  •  ♦  •  It  was  part 
of  the  duties  of  the  office.  One  of  tiie  duties  of 
the  desk  I  was  on  was  attending  to  matters  of 
this  kind.  That  was  one  of  the  duties  of  the 
desk  that  I  occupied  on  or  about  February  25, 
1916.  It  was  one  of  the  duties  I  performed  un- 
der C.  P.  Clayton,  general  supetiutendant,  and 
was  tamed  over  to  me  by  him  to  handle. 

"I  am  fhe  same  W.  J.  Sherman  who  phoned 
to  Dr.  Charles  C.  Green  about  this  matter. 
*  •  •  Mr.  Clayton  told  me  to  phone  to  Dr. 
Green  about  this  matter.  He  was  the  head  of 
that  department  at  that  time.  I  reported  back 
to  Mr.  Clayton  that  I  had  phoned  to  Dr.  Green. 

"The  actual  running  of  the  business  of  the 
Producers'  Oil  Company  was  divided  into  de- 
partments, each  with  a  department  head.  Mr. 
Clayton  was  the  general  superintendent  of  this 
division  of  the  Producers'  OU  Company,  and  he 
occupied  that  position  on  the  25th  day  of  Febru- 
ary, 1916. 

"1  kept  Mr.  Clayton  informed  as  to  what  was 
being  done  and  the  progress  being  made  by  me 
in  the  Earp  matter,  and  the  Farp  matter  waa 
being  handled  by  me  under  the  supervision  and 
ccmtrol  of  Mr.  Clayton." 

Upon  the  trial  he  was  again  a  witness, 
oraUy  reiterating  that  he  was  only  a  stenog- 
rapher and  clerk  in  the  general  superintend- 
ent's office,  and  as  such  merely  under  the 
dnty  of  handling  and  making  out  the  accident 
report  in  such  instances  as  this,  explaining 
in  detail  that  his  former  apparently  vor 
qualified  statements  in  the  deposition  were 
not  meant  to  go  further  and  to  imply  that 
Mr.  Clayton  had  placed  him  In  general  charge 
of  £!arp'8  case.  These  material  excerpts  wUl 
snfflciently  Indicate  the  purport  of  his  ex- 
planationq: 

'Neither  Mr.  Clayton  or  any  other  general 
officer  of  the  company  authorized  me  to  arrange 
to  have  this  man  oi>erated  on.  I  have  stated  in 
my  direct  examination  that  it  was  my  dnty  to 
handle  the  accident  report.  It  was  not  a  part 
of  my  duty,  and  I  did  not  have  authority  from 
any  general  officer  of  the  comjumy,  or  any  one 
else  over  there,  to  arrange  for  medical  services 
for  this  employ^  or  any  other  employ^.    My  duty 


with  reference  to  that  was  merely  to  Collect  the 
accident  reports  off  of  the  people  and  send  them 
m  to  the  insurance  company.  •  •  •  I  testi- 
fied on  direct  examination  by  deposition,  in  an- 
swer to  the  question  as  to  what  connection  I 
had  with  the  claim  or  injury  of  R.  B,  EJarp, 
that  I  handled  the  accident  report.  •  .*  •  I 
referred  to  handling  the  accident  rsports.  That 
would  not  have  any  connection  whatever  with 
employing  physicians  to  render  medical  service 
or  any  other  service  to  an  injured  employ^.  He 
asked  me  this  gueation,  'It  was  one  of  the  du- 
ties you  performed  under  C.  P.  Clayton,  general 
superintendent,  and  was  turned  over  to  you  by 
him  to  handle?'  To  which  I  answered,  'Yes.' 
The  duties  I  referred  to  there  were  the  handling 
of  the  accident  report.  Mr.  Clayton  instructed 
me  to  call  Dr.  Green  to  ascertain  if  the  man 
could  be  removed  from  the  St.  Joseph's  infirmary 
to  the  Baptist  Sanitarium.  He  didn't  say  any- 
thing to  mo  about  arranging  with  any  one  for 
payment  of  medical  services  rendered  to  that 
man.  •  *  •  Neither  Mr.  Clayton  or  any  oth- 
er head  of  the  departments  had  authorized  me 
to  arrange  for  medical  services  for  any  of  its 
employes.  ' 

"He  asked  me,  'Did  you  report  back  to  Mi. 
Clayton  that  yon  had  phoned  Dr.  Green  ?'  and  I 
answered,  'Yes,  sir.'  I  told  Mr.  Clayton  that  Dr. 
Green  had  told  me  that,  as  he  was  a  director  out 
at  the  infirmary,  he  would  explain  to  the  Sisters 
and  that  he  knew  that  it  would  be  all  right,  and 
that  they  would  look  to  the  insurance  company 
for  their  money. 

"He  asks  me  here,  'Did  yon  keep  Mr.  Clayton 
Informed  as  to  what  was  being  done  and  the 
progress  that  was  being  made  in  this  matter?' 
G\>  which  I  answered,  'Yes.'  I  told  Mr.  Clay- 
ton that  Dr.  Green  said  tiiat  he  would  arrange 
with  the  sanitarium,  and  that  was  the  end  of 
it.  I  never  made  any  report  to  him,  that  for 
the  injured  man  to  be  put  thore.  I  had  to  prom- 
ise Dr.  Green  that  the  Producers'  Oil  Company 
would  pay  this  bin.  •  •  •  I  stated  here,  in 
answer  to  this  question,  'And  the  Earp  matter 
was  being  hondled  by  you  under  the  supervision 
and  control  of  Mr.  Clayton?'  'Yes,  sir.'  That 
was  the  accident  report  on  Mr.  Earp — merely 
the  accident  report — that  I  mean  in  answer  to 
that  qaestion." 

"These  reports  were  made  on  blanks  like  the 
one  showed  me  by  counsel.  I  had  not  any  other 
dnty  with  reference  to  the  haudling  of  these 
matters  other  than  the  handling  of  these  re- 
ports. There  is  nothing  In  this  report  showing 
that  it  is  part  of  my  duties  to  arrange  for  medi- 
cal services.  I  testified  that  the  extent  of  my 
duties  was  getting  the  necessary  information, 
filling  out  these  blanks,  and  sending  one  to 
Austin  and  one  to  Dallas ;  one  to  the  Industrial 
Accident  Board  at  Austin,  and  one  to  tlia  Texas 
Employers'  Insurance  Company,  whose  head  of- 
fice is  at  Dallas." 

It  cannot  be  said  that  Dr.  Green  contra- 
dicted, or  even  attempted  to  weaken,  any  of 
this  evidence ;  rather  did  his  own  proof  tend 
to  confirm  it.  In  accurate  accord  with  hla 
pleading  above  quoted  from,  he  testified  that 
the  only  arrangement  he  had  about  the  com- 
pany's paying  his  fee  was  made  over  the 
telephone  with  W.  J.  Sherman,  this  being 
his  ver^on  ot  what  transpired: 
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"I  had  a  conversation  about  this  matter  over 
the  telephone  with  Mr.  Jutney  W.  Sherman, 
of  the  Producers'  Oil  Company.  He  called  me. 
When  he  called  me  on  the  phone  he  asked  me 
if  I  was  treating  Mr.  Earp  at  the  infirmary,  and 
I  told  him  I  was.  He  then  asked  me  was  the 
injury  a  serious  one,  and  what  would  be  neces- 
sary to  be  done.  He  says,  'The  reason  I  am  ask- 
ing you,  he  is  one  of  the  Producers'  Oil  Com- 
pany men.'  He  said,  'The  Sisters  will  not  take 
him  because  they  have  had  some  trouble  with 
the  insurance  company ;  they  felt  that  he  might 
be  put  there  for  a  week  and  then  there  would  be 
no  way  of  getting  their  money.'  I  said,  *I  am 
on  the  staff,  and  I  will  go  out  there,  and  if  there 
is  any  way  I  can  fix  it  I  will  let  you  know.' 
I  told  him  it  would  be  twenty-four  or  forty- 
eight  hours  before  I  operated  on  him,  to  give 
the  oozing  from  the  bone  time  to  stop. 

"Anyhow,  after  that,  I  called  him  up  after- 
wards, and  told  him  that  I  had  had  the  follow- 
ing conversation  with  the  Sisters.  •  •  •  And 
before  that  I  asked  him,  I  says,  'What  part  will 
you  be  responsible  for?'  And  he  says,  'We  will 
be  responsible  for  all  expenses  during  the  first 
week.'  Then  I  said,  'My  operation  will  be  with- 
in twenty-four  or  forty-eight  hours,  and  will 
come  in  the  first  week,  and  that,  of  course,  will 
come  in  the  list  of  expenses.'  He  said,  'Xes.' 
I  says,  'Well,  then,  as  I  understand  it,  EUirp 
will  not  have  to  be  resp<msible  for  any  of  the 
expenses  except  after  the  first  week  and  the  first 
week  you  will  pay  it.'    He  says,  'Yes.' 

"I  then  made  the  arrangements,  with  the  un- 
derstanding with  Mr.  Earp  that  the  Producers' 
Oil  Company  would  pay  the  first  week's  ex- 
penses, including  my  operation,  and  after  that 
he  would  have  to  pay  the  expenses,  as  there 
would  not  be  any  expense  of  mine  except  for  the 
operation.  •  •  •  Then  I  went  on  and  operat- 
ed, and  afterward  I  went  to  W.  J.  Sherman,  and 
gave  him  a  report  of  the  amount  and  aboat  how 
long  the  man  would  be  in  the  hospital." 

"I  understood  at  that  time  that  the  Producers' 
Oil  Company  did  have  their  employes  insured 
under  the  Workmen's  Compensation  Act 
*  *  *  I  made  no  effort  to  find  out  from  the 
officers  of  the  Producers'  Oil  Company  who 
Mr.  Sherman  was.  I  did  not  ring  up  any  offi- 
cer of  the  Producers'  Oil  Company.  I  made  no 
inquiry  of  any  of  them  as  to  what  Mr.  Sher- 
man's authority  in  the  premises  was.  Sherman 
called  me  up;  he  did  not  promise  to  pay  me 
this  bill  in  person.  I  relied  on  the  Producers' 
Oil  Company.  I  relied  on  Mr.  Sherman's  word 
that  the  Producers'  Oil  Company  would  pay  my 
bill." 

[1, 2]  With  the  entire  body  of  the  evidence 
in  this  condition,  we  conclude  that  the  Jnry's 
finding  that  Sherman  was  authorized  by  the 
Oil  Company  to  make  the  arrangement  they 
found  he  did  with  Dr.  Green  had  no  support. 
As  will  be  noted.  It  was  not  even  shown  that 
his  chief,  Mr.  Clayton,  the  company's  divi- 
sional superintendent,  had  any  knowledge  of 
it;  be  himself  was  only  a  stenographer  and 
clerk  1b  that  official's  department ;  and  pri- 
vate corporations  with  the  limited  charter 
powers  of  operating,  drilling  for,  and  produc- 
ing oil,  as  this  one  was  shown  to  be,  may  not 
become  bound  upon  the  mere  Ipse  dlslt  of 


such  aa  underling  for  medical  services, 
rendered,  or  to  be  rendered,  under  the  cir- 
cumstances here  presented,  to  another  of  Its 
employes. 

[3]  Corporations  can  be  bound  by  their 
agents  only  when  acting  within  the  scope  of 
their  authority,  and  those  dealing  with  sudi 
agents  are  not  only  chargeable  with  notice 
of,  but.  In  case  of  controversy,  have  the  bur- 
den  of  showing,  the  authority  assumed  to 
have  beat  In  fact  possessed.  El  Fresnal 
Irrigated  Land  Co.  v.  Bank  of  Washington, 
182  S.  W.  701 ;  Rlshworth  v.  Moss,  191  S.  W. 
843 ;  Wills  v.  Ry.  Co.,  41  Tex.  Civ.  App.  68, 
92  S.  W.  273;  Godshaw  v.  Struck  &  Bro., 
109  Ky.  285,  58  8.  W.  781,  51  L.  R.  A.  668; 
Cleburne  Street  Railway  Go.  ▼.  Barber,  180 
S.  W.  1176;  Ry.  Co.  v.  Hoover,  53  Ark.  377. 
18  S.  W.  1002;  Texas  Building  Co.  v.  Doc- 
tors Albert  and  Edgar,  57  Tex.  Civ.  App.  638, 
123  S.  W.  717;  Overton  v.  First  Texas  Insur- 
ance Co.,  189  S.  W.  514. 

Manifestly  no  such  burden  was  met  in  this 
case.  Apart  from  Sherman's  deposition, 
there  Is  nothing  even  tending  to  connect  Mr. 
Clayton  with  the  transaction;  and  a  fair  con- 
Btructl(Ki  of  what  Sherman  there  meant,  in 
the  light  of  his  oral  explanations  at  .the  trial, 
is  that  Mr.  Clayton  only  turned  over  to  him 
the  matter  of  attending  to  the  accident  re- 
port In  Earp's  case,  and  not  the  management 
of  It  generally,  with  authority  to  do  whatever 
Clayton  himself  could  have  done  In  the  prem- 
ises. 

[4]  But  evm  If  it  were  otherwise,  and  it 
had  been  shown  that  Clayton  both  knew  all 
Dr.  Green  says  occurred  between  himself  and 
Sherman,  and  had  delegated  to  the  latter 
every  iwwer  he  himself  possessed  for  the 
corporation,  a  majority  of  the  court  are  of 
opinion  that  it  would  still  not  Iiave  been 
bound ;  this  for  the  reason  that  the  company 
had  previously  provided  a  method  of  caring 
for  such  contingencies  by  means  of  the  in- 
surance It  had  taken  out  for  the  benefit  of 
Its  employ^  under  the  Compensation  Act, 
and  not  even  one  of  Its  general  officers  oould 
substitute  a  different  provision,  or  Impose  a 
liability  on  account  of  services  rendered  an 
employ^,  particularly  In  the  absence  of  special 
authority  from  the  board  of  directors.  The 
minority  member,  however,  thinks  that  in 
this  contingency  the  facts  of  the  case  would 
have  brought  it  within  the  operation  of  the 
principle  applied  in  Instances  of  emergency, 
and  so  have  rendered  the  corporation  liable 
for  its  general  superintendent's  acts.  Texas 
B.  Co.  v.  Albert,  57  Tex.  Civ.  App.  638,  12S 
S.  W.  716;  Perkins  v.  Kllpatrlck  (App.)  193 
S.  W.  876;  Gray  v.  Lumpkin,  159  S.  W.  880. 
At  any  rate,  since  all  are  agreed  that  ao 
such  proof  was  made,  this  divergence  of  view 
becomes  Immaterial  and  need  not  be  enlarged 
upon. 

The  facts  appearing  to  have  been  fully  de- 
veloped under  the  conclusions  reached,  It 
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becomes  the  dnty  of  this  court  to  enstain  so 
mncb  of  tbe  various  assignments  of  error 
presented  as  raise  the  question  herein  dis- 
cussed, to  reverse  the  judgment  of  the  lower 
court,  and  to  here  render  judgment  for  the 
appellant;  that  order  has  accordingly  been 
entered. 
Reversed  and  rendered. 


WEGENK4.  V.  CITX  OF  ST.  JOSEPH  et  al. 
(No.  13193.) 

(Kansas  Citjr  Court  ot  Appeals.    Missouri. 
AprU  7,  1919.) 

1.  MniacxPAi.  CoBPOBATioNB  «=»513(6)— Tax 
Biixs— Action  to  Enjoin  IsstfANCB— Neo- 

KSSABT  PaBTT. 

In  owner's  actitm  to  enjoin  issuance  of  spe- 
cial tax  bills  for  construction  of  pavement  and 
delivery  thereof  to  contractor,  the  contractor  is 
the  real  party  interested  and  a  necessary  party 
to  the  suit. 

2.  Appkal  and  Ebbob  «s>187(4)— Exckptions 
—Available  Ebbob— Admission  of  Pakty 
to  Suit. 

(Court's  action  in  admitting  party  to  suit 
upon  its  own  application  is  not  available  as  er- 
ror on  appeal  where  no  objection  or  exception 
thereto  was  saved. 

3.  Pasties  «=»40(2)— Kbal  Pabty  in  Inteb- 
EST— Application  to  be  Made  Pabtt  De- 
fendant. 

The  real  party  in  interest  may  be  made  a 
party  defendant  on  his  own  application  when- 
ever audi  interest  is  made  to  appear  to  tbe 
coort. 

4.  Injunction  iS=176— Tempobabt  Injunc- 
tion—Modification ON  Motion  to  Dis- 
solve. 

In  owner's  action  to  enjoin  issuance  of  spe- 
cial tax  bills  for  paving  construction,  where 
temporary  injunction  prohibited  issuance  of  all 
tax  bills  on  abutting  property  in  which  plaintiff 
had  no  interest  as  appeared  from  petition,  court, 
upon  motion  to  dissolve  temporary  injunction, 
could  modify  it  so  as  to  malie  it  apply  merely 
to  tax  bills  against  plaintiff's  property,  without 
the  taking  of  evidence,  notwithatanding  Rev.  St. 
1909,  U  2S20,  2631. 

6.  Injunction  *=>157  —  Issuance  of  Tax 
Bills— Temporabt  Injunction— Scope— In- 

TEBE8T8   of  PLAINTIFF. 

In  action  to  enjoin  issuance  of  special  tax 
bills  for  street  improvements  by  owner  of  abut- 
ting property,  such  owner  is  not  entitled  to 
have  temporafy  injunction  apply  to  bills  against 
property  in  which  be  has  no  interest. 

61  iNJUNonoN  «=3l78— Temporabt  Injunc- 
tion —  Motion    to    Dissolve  — '  Obdeb  fob 
Bono. 
Where  plaintiff,  given  temporary  injunction, 

tailed   to   give   bond  as  required  by  Sev.   St. 

1900,  {  2522,  court,  in  ruling  upon  motion  for 
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dissolution  of  temporary  Injunction,  ooald  upon 
its  own  motion  require  that  such  bond  be  given. 

7.  Injunction  <fc=ie3(l)  —  Motion  to  Dis- 
solve Temporary  Injunction  —  Insuffi- 
ciency of  Petition. 

Sufficiency  of  petition  fbr  injunction  may 
be  attacked  by  motion  to  dissolve  a  temporary 
injunction  in  the  same  manner  as  general  de- 
murrer, 

8.  Injunction  «=3l71— Temporabt  Injunc- 
tion—Motion to  Dissolve— Evidewcb. 

Court,  in  acting  on  motion  to  dissolve  tem- 
porary injunction,  is  not  compelled  to  have  evi- 
dence thereon  if  the  facts  upon  which  tbe  court 
acts  appear  oa  the  face  of  the  pleading  on 
which  injunction  was  issued. 


9.  Injunction  $=9l71— Motion  to  Dissolve 
Tempobaby  Injunction  —  Sufficiency  of 
Pbtitioti. 

In  action  to  enjoin  issoance  of  special  tax 
bills,  motion  to  dissolve  temporary  injunction 
which  does  not  attack  sufficiency  of  petition  to 
state  cause  of  action  does  not  raise  the  issue  of 
the  sufficiency  thereof,  though  facts  are  alleged 
tending  to  show  tax  bills  to  be  void,  where  such 
defects  do  not  render  petition  wholly  insufficient 
to  state  any  canae  of  action  whatever. 

10.  QuiETiNQ  Title  «=»7(5)  —  Void  Tax 
Bills. 

Where  defects  rendering  special  tax  bflls 
absolutely  void  appear  on  the  face  of  the  tax 
proceedings,  there  is  no  lien  upon  the  property 
under  the  tax  bills  and  no  cloud  upon  the  title 
of  such  property  entitling  owner  to  maintain 
a  suit  in  equity. 

11.  Appeal  and  Ebbob  «i»198(9)— Review- 
Sufficienot  OF  Petition  to  State  Cause 
of  Action. 

Sufficiency  of  petition  to  state  cause  of  ac- 
tion can  be  attacked  in  appellate  court  for  the 
first  time  only  where  it  is  wholly  insufficient  to 
state  any  cause  of  action  whatever. 

Appeal    from    CSrcnlt    Court,    Buchanan 
Ciounty;    Thomas  B.  Allen,  Judge. 
"Not  to  be  officially  published." 

Action  by  Anna  Wegenka  against  the  City 
of  St.  Joseph  and  others.  From  order  modi- 
fying temporary  Injunction,  plaintiff  appeals. 
Affirmed. 

Sterling  P.  Reynolds,  of  St  Joseph,  for  ap- 
pellant. 

Charles  L.  Faust  and  John  E.  Dolman, 
both  of  St  Joseph,  for  respondents. 

TRIMBLE,  J.  The  dty  of  St  Joseph,  by 
proceedings  appropriate  for  that  purpose, 
ordered  Olive  street  to  be  paved  from  Fif- 
teenth to  Twenty-Sixth  street,  a  distance  of 
U.  blocks,  the  work  to  be  paid  for  by  special 
tax  bills  on  tbe  abutting  property.  The 
Metropolitan  Paving  Company  was  awarded 
tbe  contract  and  began  the  work,  and,  it 
seems,  has  nearly  performed  it  but  has  not 
quite  completed  it,  as  we  gather  from  the 
allegations  In  plaintiff's  petition. 
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Charging  that  the  city,  the  dty  engLaeer, 
and  the  board  of  public  worka  were  about  to 
Issue  the  special  tax  bills  for  the  paving  of 
the  street  between  the  points  named,  the 
plaintiff  brought  an  Injunction  suit  to  pro- 
hlblt  the  issuance  in  any  manner  of  any  spe- 
cial tax  bills  on  account  of  said  paving  from 
the  first  of  said  points  to  the  other  on  said 
street,  and  to  prohibit  the  delivering  of  said 
tax  bills  to  said  Metropolitan  Paving  Com- 
pany or  to  any  one.  The  city  and  the  above- 
named  officers  were  made  parties,  but  the 
paving  company  was  not.  One  ground  of  the 
Injunction  sought,  among  others,  was  that 
the  pavement  was  not  constructed  according 
to  the  required  plans  and  specifications  in  a 
number  of  specific  particulars. 

Upon  this  petition,  and  the  ex  parte  show- 
ing made  by  plaintiff,  the  court  issued  a  tem- 
porary injunction  enjoining  the  issuance  of 
all  the  tax  bills  against  the  abutting  prop- 
erty for  the  entire  H  blocks. 

[1]  The  petition,  on  its  face,  showed  that 
the  Metropolitan  Paving  Company  -was  the 
real  party  interested  and  a  necessary  party 
to  the  suit  No  demurrer  on  the  ground  of  a 
defect  of  parties  defendant  was  filed,  but. 
Instead  of  this,  the  Metropolitan  Paving  Com- 
pany filed  a  motion  asking  to  be  made  a  par- 
ty defendant,  which  the  court  sustained.  To 
this  the  plaintiff  made  no  objection  and  saved 
no  exception. 

Thereafter  the  city  and  the  Metropolitan 
Paving  Company  filed  answer,  and  also  filed 
a  joint  motion  to  dissolve  said  temporary  in- 
junction on  the  ground  that  the  same  was 
Improvldently  Issued,  that  the  court 'had  no 
authority  to  grant  said  Injunction,  and  that 
the  granting  thereof  was  contrary  to  law. 

The  court  considered  the  motion,  but  no 
evidence  was  offered  thereunder;  the  con- 
sideration not  extending  beyond  the  face  of 
the  pleadings  and  the  hearing  of  arguments 
of  counsel. 

The  petition  showed  on  its  face  that  in- 
junction was  sought  to  prohibit  the  Issuance 
of  all  tax  bills  on  all  the  abutting  property 
for  the  entire  11  blocks,  and  the  temporary 
Injunction  prohibited  the  Issuance  of  all  such 
bills.  But  the  petition  also  showed  that 
plaintiff  owned  only  three  lots  in  the  above- 
mentioned  territory,  with  a  total  fronting  of 
only  141  feet,  and  was  not  interested  in  any 
other  of  said-  property. 

The  coiurt,  on  the  hearing  of  said  motion, 
found  that  plaintiff  was  not  entitled  to  a 
temporary  Injunction  except  as  to  the  tax 
bills  against  the  property  owned  by  plaintiff, 
and  therei'ore  modified  the  temporary  injunc- 
tion by  limiting  it  to  those  assessed  against 
the  three  lots  owned  by  plaintiff,  and  direct- 
ed that  plaintiff  file  an  injunction  bond  to 
the  city  and  the  paving  company  In  the  sum 
of  $500. 

From  this  order  modifying  the  temporary 
injunction,  which  was  in  effect  a  dissolution 
of  the  injunction  as  to  the  tax  bills  on  the 


other  property  in  which  plalnflfl  was  not  In- 
terested, the  plaintiff  prosecutes  this  appeal. 

[2,  3]  It  is  contended  that  the  court  erred 
In  admitting  the  paving  company  as  a  party 
to  the  suit  upon  its  own  application.  If  sucli 
be  an  error,  It  is  one  that  cannot  be  taken 
advantage  of,  since  no  objection  nor  excep- 
tion was  saved.  Mulherin  v.  Simpson,  124 
Mo.  610,  28  S.  W.  86;  Kansas  City  ex  rel.  v. 
Schroeder,  etc..  Surety  Co.,  196  Mo.  281,  300, 
93  S.  W.  405.  However,  It  would  seem  that 
the  paving  company  was  the  only  one  really 
Interested  in  the  outcome  of  the  suit ;  and 
the  real  party  In  interest  may  be  made  a  par- 
ty defendant  on  his  own  application  when- 
ever such  interest  is  made  to  appear  to  the 
court  State,  to  Use,  v.  Hudson,  86  Mo.  App. 
501,  509;  Green  v.  Conrad,  114  Mo.  651,  21 
S.  W.  839;  Valle  v.  Cerre,  36  Mo.  575.  88 
Am.  Dec.  161 ;  State  ex  rel.  v.  Allen,  124  Mo. 
App.  465,  476,  103  S.  W.  1090;  same  case 
on  second  appeal,  132  Ma  Avip.  98,  102,  111 
S.  W.  622. 

[4,  S]  Appellant  complains  of  the  court's 
action  in  modifying  the  temporary  Injunction, 
the  ground  of  this  complaint  being  that  the 
court  did  so  without  bearing  evidence,  and 
therefore  was  without  power  to  modify,  cit- 
ing sections  2529  and  2531,  H.  S.  1909.  But 
it  appears  upon  the  face  of  the  record  and 
pleadings  that  the  injunction  sought  and 
ordered  applies  to  and  Includes  all  of  the  tax 
bills  against  all  of  the  property  in  the  11 
blocks,  and  that  plaintiff  has  no  possible  in- 
terest in  any  of  said  property  except  the 
three  lots  mentioned  above  and  to  which  the 
modifying  order  restricted  the  injunction. 
The  court  therefore  needed  no  testimony  to 
enable  it  to  modify  the  temporary  Injunction 
order  so  far  as  concerns  its  dissolution  as  to 
the  property  not  owned  by  plaintiff.  Nor  Is 
plaintiff  In  any  position  to  complain  of  this 
feature  of  the  modification.  On  the  face  of 
the  petition,  plaintiff  was  not  entitled  to 
even  a  temporary  Injunction  restraining  the 
issue  of  tax  bills  against  property  she  had  no 
Interest  In.  Coatsworth  Lumber  Co.  v.  Owen, 
186  Mo.  App.  543, 172  S.  W.  436,  439 ;  Verdin 
V.  aty  of  St  Louis,  131  Mo.  26, 114,  33  S.  W, 
480,  36  S.  W.  52. 

[6]  Appellant  contends  tliat  the  paving 
company,  being  an  Intervener,  has  no  right  to 
demand  that  a  bond  be  required  of  plaintiff, 
and  that  the  court  erred  bi  requiring  a  bond 
of  plaintiff  in  Its  modifying  order.  We  do 
not  understand  that  the  court  inserted  the 
bond  requirem^it  at  the  request  of  the  pav- 
ing company.  It  asked  for  no  bond.  It  join-' 
ed  with  the  dty  In  asking  that  the  Injunction 
be  dissolved  In  toto,  which  would  dispose 
with  all  need  for  a  bond  if  the  motion  were 
sustained.  The  requirement  that  plaintiff 
file  an  Injunction  bond  seems  to  have  been 
inserted  by  the  court  of  Its  own  motion  to 
supply  the  failure  to  give  bond  in  the  first 
place,  and  in  obedience  to  the  provisions  of 
secUon  2522,  B.  S.  1909. 
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[7, »]  Respondents,  on  their  part,  contend 
that  the  court  should  hare  wholly  dissolved 
the  Injunction,  and  not  merely  modified  It. 
The  basis  of  this  contention  Is  that  plaintiffs 
l>etltiou  states  no  ground  for  equitable  relief. 
It  Is  permissible,  under  our  Code,  to  attack 
the  sufficiency  of  the  petition  by  a  motion  to 
dissolve  a  temporary  Injunction  in  the  same 
manner  as  by  a  general  demurrer.  Albers 
Comm.  Co.  V.  Spencer,  245  Mo.  368,  376,  150 
S.  W.  712.  This  confirms  our  view  that  the 
court,  In  acting  on  the  motion  to  dissolve,  la 
not  compelled  to  have  evidence  thereon,  If 
the  facts  upon  which  the  court  acts  appear 
upon  the  face  of  the  pleadings  on  which  the 
Injunction  was  Issued. 

[1-11]  But  the  motion  to  dissolve  In  this 
case  does  not,  as  It  did  in  the  Albers  Case, 
"contain  all  the  elements  of  demurrers";  for 
It  says  nothing  about  the  insufficiency  of  the 
petition  to  state  a  cause  of  action.  In  one 
feature  of  the  petition  (given  as  one  of  the 
reasons  why  the  injunction  should  be  grant- 
ed) facts  are  alleged  which  apparently  tend 
to  show  that  the  tax  bills  are  absolutely  void 
and  that  such  defect  Is  one  appearing  upon 
the  face  of  the  proceeding,  all  of  which,  If 
true,  shows  that  no  lien  would  arise  under 
the  tax  bills  and  no  cloud  would  be  cast  on 
plaintiff's  title,  so  as  to  entitle  her  to  main- 
tain a  suit  in  equity.  Coatsworth  Lumber 
Co.  V.  Owen,  186  Mo.  App.  543,  172  S.  W.  436, 
439;  Terdln  v.  St.  Louis,  131  Mo.  26,  112, 
114,  33  S.  W.  480,  36  S.  W.  52 ;  Henman  v. 
Westhelmer,  110  Mo.  App.  191,  195,  85  S.  W. 
101;  Turner  v.  Hunter,  225  Mo.  71,  83,  123 
S.  W.  1007.  But  such  defect  does  not  exist 
as  to  the  other  grounds  alleged  in  the  peti- 
tion; and,  If  It  Is  defective  In  Its  allegation 
of  these  other  grounds,  the  defects  are  not 
such  as  to  make  the  petition  wholly  Insuffi- 
cient to  state  any  cause  of  action  whatever. 
It  is  only  when  the  petition  is  in  this  condi- 
tion that  it  can  be  attacked  in  the  appellate 
court  for  the  first  time. 

As  stated,  the  motion  to  dissolve  does  not 
appear  to  have  been  aimed  at  the  sufficiency 
of  the  petition  to  state  a  cause  of  action; 
and,  as  the  petition  does  not  wholly  fall  to 
state  any  cause  of  action  whatever,  but  may 
perhaps,  and  doubtless  does,  state  a  cause  of 
action  In  a  defective  manner,  we  will  not 
grant  respondent's  request  to  dismiss,  but 
will  affirm  the  judgment. 

It  is  so  ordered. 

The  other  Judges  concur. 


MILLEK  V.  TALLENT.     (No.  2432.) 

(Springfield   Court   of   Appeals.     Missouri. 
May  9,  1919.) 

1.  Chattel  Mobtgaqes  «=>34— Bill  of  Sale 
AS  Secubitt. 
A  bill  of  sale  whereby  the  owner  of  horses 
assigned  and  set  them  over  to  an  indorser  on  his 


. TALLENT  ffS 

S.W.) 

notes  as  security  was  tn  the  nature  of  a  mort- 
gage to  secure  or  protect  the  indorser,  rather 
than  a  present  transfer  of  absolute  title. 

2.  Chattel   Mobtgaoeb   <8!=»107(2)— Failuke 
TO  Recobd— Lack  or  TBAiraFBB  ot  Possbb- 

SION— ISVALIDirY  AS  TO   EXECUTION  ObBDI- 

TOBs— Statute. 
Under  Rev.  St  1900,  {  2861,  bill  of  sale 
whereby  owner  of  horses  assigned  and  set  them 
over  to  an  indorser  of  his  notes  as  security, 
which  bill  was  a  mortgage  rather  than  a  pres- 
ent transfer  of  absolute  title,  was  void  as  to 
execution  creditors  of  the  owner,  and  the  hors- 
es migiit  be  levied  upon  and  sold  in  satisfaction 
of  judgment  against  him,  though  the  judgment 
creditors  and  porchaset  were  informed  of  exist- 
ence of  the  bill  of  sale,  not  recorded;  no  pos- 
session of  the  horses  having  been  given  the  in- 
dorser mortgagee. 

3.  Fbatjdotjbnt     Convitanceb     «=>132(3)— 
Failure  to  Tbansebk  Pbopebty— Statute. 

Under  Rev.  St.  1909,  §  2887,  sale  was  fraud- 
nlent  and  void  as  against  the  seller's  creditors 
where  there  was  no  change  of  possession,  de- 
spite any  notiee  to  or  knowledge  of  the  void 
sale  to  a  purchasor  on  execution  against  the 
seller. 

4.  Appeal  and  ESsbob  9=s>1068(3)— Habulkss 

EbBOB— INSTBUCTION— AOOUBACY. 

In  replevin  by  the  holder  of  a  bill  of  sale 
of  mares  against  the  purchaser  at  execution 
sale  against  the  owner,  an  instruction,  too  broad 
In  stating  the  instrument  called  a  bill  of  sale 
was  not  in  effect  snch,  and  gave  plaintiff  no 
right  to  reduce  the  property  to  his  possession, 
was  proper  nevertheless  where  its  effect  was  to 
instruct  that  as  against  the  execution  creditor 
and  defendant  purchaser  at  execution  sale  the 
bill  of  sale  was  void,  which  was  the  case. 

Appear  flrom  Circuit  Court,  Bollinger  Coun- 
ty; Peter  H.  Huck,  Judge. 

Suit  by  I.  W.  MlUer  against  Frank  Tallent. 
From  judgment  for  defendant,  plalutifC  ai>- 
peals.    AfBrmed, 

John  V.  Noell,  of  St.  Louis,  and  J.  W.  Cald- 
well, of  Marbie  Hill,  for  appellant 

Mozley  ft  Blanton,  of  Benton,  for  respond- 
ent 

STURGIS,  P.  J.  This  is  a  replevin  suit 
for  a  roan  mare  In  which  the  defendant  had 
a  verdict  and  judgment  for  the  return  to  him 
of  this  mare,  which  had  been  taken  from  him 
under  the  replevin  writ  and  given  to  the 
plaintiff.    The  plaintiff  appeals. 

The  defendant's  possession  and  claim  of 
title  is  based  on  his  purchase  of  the  animal 
at  an  execution  sale  under  a  judgment 
again-st  Israel  Bloom.  At  the  time  of  the  levy 
on  this  animal  under  the  execution  she  was 
in  the  possession  of  said  Bloom  who  was 
exercising  ownership.  The  plaintiff,  Miller, 
bases  his  claim  of  ownership  and  right  to 
possession  on  a  certain  bill  of  sale  signed 
and  executed  by  said  Bloom  whereby  I,  "to 
secure  I.  W.  Miller  as  indorser  for  me  on 
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notes  and  papers  that  may  or  bave  been  sign- 
ed by  the  said  I.  W.  MlUer,  hereby  assign 
and  set  over  to  the  said  I.  W.  Miller  fifteen 
bead  of  horses  now  In  my  possession,  and  all 
other  stock  or  other  property  that  I  may  here- 
after own." 

This  Instrument  further  provides  that  all 
sales  of  such  property  by  Bloom  shall  be  with 
the  consent  of  Miller,  and  all  proceeds  of  sales 
'shall  >>e  at  his  disposal,  and  that  Bloom  shall 
act  as  Miller's  agent  Bloom  Is  the  uncle 
of  plaintiff,  and  lived  In  another  county. 
This  bill  of  sale  was  not  recorded,  and  no 
possession  of  the  property  conveyed  was  tak- 
en by  plalntlfT.  The  grantor  In  the  itOl  of 
sale  continued  In  possession  of  the  property 
sold  or  mortgaged  and  dealt  with  it  as  his 
own,  though  accounting  to  MUler  for  the  pro- 
ceeds, keeping  the  money  in  a  bank  in  hla 
name  nnrl  checking  it  out  by  checka  signed  in 
Miller's  name  by  Bloom.  The  execution  cred- 
itor had  this  mare  levied  on  and  sold  as 
the  pn^jerty  of  Bloom,  thereby  Ignoring  any 
right  of  Miller  therein,  though  at  the  sale 
Miller  asserted  his  ownership  under  the  bill 
of  sale  and  warned  all  purchasers  that  he 
would  enforce  his  claim  by  legal  proceedings. 

[1,2]  It  is  apparent  that,  if  the  execution 
creditor  of  Bloom  had  a  right  to  subject  the 
property  in  question  to  levy  and  sale  under 
his  execution  to  satisfy -his  Judgment  debt, 
then  the  title  of  the  purchaser  at  such  sale 
will  be  protected.  The  whole  question  depends 
on  whether  the  bill  of  sale  to  plaintiff  is  void 
as  to  execution  creditors.  That  such  bill  of 
sale  is  in  the  nature  of  a  mortgage  to  secure 
or  protect  the  plaintiff  as  grantee  rather 
than  a  present  transfer  of  absolute  title  to 
such  grantee  is  apparent  from  a  reading  of 
such  instrument.  Treating  It  as  a  mortgage, 
then,  under  section  2861,  B.  S.  1909,  it  Is  void 
as  to  execution  creditors  because  not  record- 
ed, and  no  possession  of  the  mortgaged  prop- 
erty being  given  to  the  mortgagee.  When 
the  possession  of  mortgaged  property  Is  re- 
tained by  the  mortgagor,  and  the  mortgage 
Is  not  recorded,  such  mortgage  is  void  as  to 
creditors,  and  the  mortg^aged  property  may  be 
levied  upon  and  sold  in  satisfaction  of  a  Judg- 
ment debt  against  the  mortgagor;  and  it 
makes  no  difference  in  such  cases  that  the 
Judgment  creditor  and  purchaser  are  inform- 
ed of  the  unrecorded  mortgage.  Wilson  v. 
Milligan,  75  Mo.  41;  Martin-Perrin  Mercan- 
tile Co.  V.  Perkins,  63  Mo.  App.  810,  314; 
Bawllngs  V.  Bean,  80  Mo.  614,  619. 

[3]  The  same  result  follows  If  we  re- 
gard this  Instrument  as  an  absolute  convey- 
ance in  prtesentl  of  the  property  mentioned, 
for  fty  section  2887,  B.  S.  1909: 

"Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control, 
unless  the  same  be  accompanied  by  delivery  in 
a  reasonable  time,  regard  being  had  to  the  sit- 
uation of  the  property,  and  t>e  followed  by  an 
actual  and  continued  change  of  the  possession  of 
the  thing  sold  shall  be  held  to  be  fraudulent 
and  void,  as  against  the  creditors  of  the  ven- 
dor, or  subsequent  purchasers  in  good  faith." 


Such  sales  of  personal  property  not  follow- 
ed by  a  change  of  possession  to  the  vendee 
are  void  as  to  execution  creditors  of  the  ven- 
dor, and  title  cannot  be  asserted  by  the  ven- 
dee against  the  execution  purchaser  from  the 
vendor.  Notice  to  or  knowledge  of  such  pur- 
diaser  of  the  attempted  void  sale  Is  of  no 
avail.  Cummins  v.  Lumber  Co.,  130  Mo.  App. 
557,  562,  109  S.  W.  68;  Collins  v.  Wllholt, 
108  Mo.  451,  458,  18  S.  W.  839;  Claflln  v.  Eo- 
senberg,  42  Mo.  439,  97  Am.  Dec  336. 

[4J  The  bill  of  sale  under  which  plaintiff 
claims  title  does  not  therefore,  under  the  tm- 
questloned  facts,  afford  him  a  basis  of  re- 
covery as  against  the  defendant,  and  the  trial 
court  should  have  directed  a  verdict  for  de- 
fendant. The  question  of  error  in  the  instruc- 
tions and  in  excluding  certain  evidence  as  to 
Bloom  informing  certain  persons  of  plaintiff's 
bill  of  sale  and  relationship  to  this  property 
is  unimportant.  We  may  concede  that  de- 
fendant's instruction  No.  2,  telling  the  Jury 
that  the  instrument  caHed  a  bill  of  sale  Is  not 
in  effect  a  bill  of  sale  and  does  not  give  plain- 
tiff the  "right  to  reduce  the  property  to  his 
possession,"  Is  erroneous  as  being  too  broad, 
since  such  instrument  Is  valid  between  the 
parties,  and,  bad  plaintiff  reduced  the  prop- 
erty to  his  possession  before  it  was  levied 
upon,  a  different  question  would  be  present- 
ed. The  effect  of  the  Instruction,  however. 
Is  to  tell  the  Jury  that,  as  against  this  de- 
fendant, as  against  the  execution  creditor, 
tbls  bill  of  sale  Is  void,  conveys  no  title,  and 
that  plaintiff  cannot  recover  thereunder. 
This  is  good  law  as  applied  to  the  facts  of 
this  case. 

Since  the  Judgment  therefore  is  for  the 
right  party,  such  Judgment  will  be  affirmed. 

BRADLBT  and  rARBINGTON,  JJ.,  con- 
cur. 

NOTE. 

AbSOLTTTB    BiLI.   OV    SAt.E   AS    MOBTaASI. 

(U.S.D.C.Ark.1907)  A  bill  of  sale  conveying 
the  grantor's  stock  of  goods,  fixtures,  store- 
house, and  lot,  as  security  for  money  loaned, 
was,  in  fact,  a  chattel  mortgage,  within  Kir- 
by's  Dig.  Ark.  i  6896,  declaring  that  a  mort- 
gage shall  be  a  lien  only  for  the  time  it  is  filed 
for  record.— In  re  Beynolds,  153  Fed.  295. 

(AIa.1911)  In  trover  for  an  ice  box  and  oth- 
er goods  sold  by  bill  of  sale  sufficient  to  pass 
title  by  defendant  to  B.,  and  by  R.  to  G.,  and 
by  G.  to  plaintiff,  defendant  cannot  show  that 
his  bill  of  sale  to  R.  was  really  a  mortgage  of 
which  G.  had  notice,  and  that  defendant  had 
sold  the  other  goods  to  G.  on  credit  for  an 
amount  sufficient  to  cover  defendant's  debt  to 
R.,  as  that  defense  involved  varying  his  bill  of 
sale  by  parol. — Shriner  v.  Meyer,  55  South.  156, 
171  Ala.  112,  Ann.  Gas.  1913A,  1103. 

(Ala.App.1918)  The  question  of  whether  a  con- 
veyance is  a  mortgage  is  one  of  intention  to  be 
decided  from  a  consideration  of  the  whole 
transaction,  and  not  from  any  particular  fea- 
ture of  it,  and  the  characterization  of  the 
transaction  by  the  parties  in  the  instrument  it- 
self may  be  fairly  disregarded.— Bank  of  Mo- 
bUe  V.  Lewis,  80  South.  179. 
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(Cal.1912)  In  view  of  Civ.  Code,  ft  2888. 
2889,  a  bill  of  sale  absolute  on  its  face,  but 
given  with  the  understanding  that-  the  vendee 
should  lesell  to  the  vendor  on  his  paying  the 
amount  advanced,  does  not  transfer  title, 
though  the  vendee  refused  to  accept  a  mortgage. 
— Fraser  v.  Sheldon,  128  Pac.  33,  164  Cal.  165. 

(Colo.1906)  In  an  action  to  have  a  'bill  of 
Bale  declared  a  mortgage,  a  recital  therein  that 
it  is  made  in  consideration  of  the  surrender 
and  cancellation  of  a  note  of  the  person  exe- 
cuting  the  bill  of  sale  is  not  conclusive  that 
it  was  not  intended  as  a  mortgage. — Gibbons  v. 
Joseph  Gibbons  Consol.  Min.  &  Mill.  Co.,  86 
I'ac.  94,  37  Colo.  96. 

(Colo.l9ie)  Allegations  of  complaint  seeking 
to  have  bill  of  sale  to  defendant  adjudged  a 
chattel  mortgage  and  a  first  Hen  upon  the  prop- 
erty described  therein  for  the  amomit  of  the 
defendant's  debt  evidenced  by  note  and  Interest 
fcefd  not  to  state  facts  sufficient  to  entitle  plain- 
tiff to  the  relief  sought— Dewey  v.  Satfer,  156 
Pac.  317,  60  Colo.  598. 

(na.l902)  An  instruction  that  if  it  was  ver- 
bally agreed  between  the  parties,  at  the  time 
of  the  execution  of  an  absolute  bill  of  sale  of 
cattle,  that  the  vendor  should  be  allowed  to 
redeem  or  have  the  cattle  back  on  payment  of  a 
certain  snm  of  money,  the  transaction  consti- 
tuted a  chattel  mortgage  only,  is  properly  re- 
fused, 4S  the  facts  thus  hypothesized  are  not 
inconsistent  with  an  absolute  sale,  in  the  ab- 
sence of  an^intention  that  the  conveyance 
should  be  a  security.— Iiong  v.  State,  32  South. 
870,  44  Fla.  134. 

(FIa.1902)  In  order  to  render  a  bill  of  sale 
which  is  absolnte  on  its  face  a  mortgage,  it 
most  have  been  executed  with  the  intention  or 
purpose  of  operating  as  a  security.— Long  v. 
State,  32  South.  870,  44  Bla.  134. 

(FIa.l9tfl)  A  feature  essential  to  a  chattel 
mortgage  is  an  intent  to  secure,  and  the  ex- 
istence of  this  intent  is  not  implied  in  a  pro- 
vision that  a  bill  of  sale  shall  be  void  if  the 
grantor  shall  pay  a  certain  sum  of  money  by 
a  certain  day.— Smith  v.  Hope,  35  South.  865, 
47  Fla.  296. 

(FIa.1909)  In  case  of  donbt  whether  the  par- 
ties to  a  written  instrument  intended  it  to  be 
an  absolute  bill  of  sale,  conditional  sale,  or  a 
mortgage,  equity  will  hold  the  transaction  to 
be  a  .mortgage.— Hull  ▼.  Burr,  50  South.  764, 
B8  Fla.  432,  475. 

(6a.l898)  An  instrument  in  the  form  of  a 
bill  of  sale,  though  given  for  the  purpose  of  se- 
curing a  debt,  passes  title  when  it  expressly 
stipulates  that  "it  puts  the  title  to  aU  of  the 
[described]  property"  in  the  creditor,  and  con- 
tains no  language  giving  it  the  character  of  a 
mere  mortgage.- Bellerby  v.  Thomas,  80  S.  R 
425,  105  Qa.  477 ;  Thomas  v.  Bellerby,  Id. 

(6a.l904)  An  absolute  bill  of  sale,  intended 
to  secure  a  debt  not  exceeding  $10^  may  be 
foreclosed  as  provided  by  Van  Epps'  Ck)de  Supp. 
f  66S1,  whether  the  fact  that  it  is  intended 
as  secnrity  is  shown  by  a  bond  to  reconvey,  or 
by  other  appropriate  evidence,  or  not.— Denton 
Bros.  T.  Shields,  48  S.  E.  423,  120  Ga.  1076. 

(Ga.App.1916)  Where  an  instrument  purport- 
ing to  be  a  bill  of  sale  describes  a  debt  and 
contains  a  defeasance  clause,  it  is  a  chattel 
mortgage.— Dewit  v.  Bozeman,  87  S.  £>.  1100, 
17  Oa.  App.  666. 

Whether  an  instrument  Is  a  bill  of  sale  or  a 
chattel  mortgage  depends  on  tiie  intent  of  the 
partis  as  evidenced  by  the  writings.— Id. 


A  bill  of  sale  is  distinguiriied  from  a  chattel 
mortgage,  in  that  the  former  passes  title  while 
the  latter  does  not. — Id. 

(IU.App.1901)  A  bill  of  sale  of  a  stock  of 
goods  to  secure  an  indebtedness,  where  the  ti- 
tle passes  absolutely  to  the  purchaser,  with  an 
understanding  that,  if  there  is  anything  left 
after  paying  the  indebtedness,  such  balance  is 
to  be  returned  to  the  seller,  is  in  legal  effect  a 
mortgage.— Moore  v.  Foster,  97  111.  App.  233. 

(Ill.App.1912)  Hurd's  B«v.  St.  1911,  c.  95, 
§  12,  providing  that  every  deed  of  real  estate 
which  shall  appear  to  have  been  intended  only 
as  a  security  in  the  nature  of  a  mortgage, 
though  an  absolute  conveyance  in  terms,  shall 
be  considered  as  a  mortgage,  has  no  application 
to  personal  property. — Osborne  v.  Morgan,  171 
ni.  App.  549. 

(Ill.App.1914)  If  a  bill  of  sale  and  contract 
are  in  the  nature  of  a  chattel  mortgage,  they 
will  be  so  considered.- Klein  v.  Stnbbe,  190  111. 
App.  211. 

(IU.App.l017)  The  fact  that  a  bill  of  sale 
claimed  to  be  a  mortgage  of  corporate  personalty 
is  acknowledged  by  a  Justice  of  the  peace  is  evi- 
dence that  the  instrument  was  intended  to  be 
a  mortgage.— Gordon  v.  Brucker,  208  111.  App.- 
188. 

(Ind.T.1904)  Where  a  bill  of  sale  was  in- 
tended only  as  indemnity  to  the  buyer,  who 
was  surety  on  a,  debt  of  the  sellers,  and  it 
was  understood  that  the  sellers  were  to  retnin 
possession  of  the  property, '  and  sell  it,  and 
first  pay  a  prior  mortgage  debt  out  of  the 
proceeds,  and  then  apply  the  balance  to  the 
settlement  of  the  debt  for  which  the  buyer 
was  surety,  the  transaction  was  not  an  abso- 
lute sale,  but  constituted  merely  a  second  mort- 
gage on  the  property  sold.— Bogera  y.  NidiSer, 
82  S.  W.  673,  6  Ind.  T.  55. 

(Ky.l809)  A  writing  purporting  to  be  a  bill 
of  sale,  but  reserving  to  the  seller  the  right 
to  take  possession  of  and  sell  the  property  in 
case  the  purchaser  shall  make  default  as  to 
payments,  will  be  enforced  as  a  chattel  mort- 
gage.—Baldwin  V.  Owens,  51  S.  W.  438,  21 
Ky.  Law  Rep.  852. 

(Ky.l899)  A  writing  purporting  to  be  a  bill 
of  sale  should  be  treated  as  a  chattel  mortgage, 
where  it  appears  that  such  was  the  intention. 
— Boli  V.  Irwin,  61  S.  W.  444,  21  Ky.  Law 
Rep.  366. 

(Ma88.1867)  A  bill  of  sale  of  personal  prop- 
erty given  by  A.  to  B.  as  security  for  B.'s 
promissory  note  lent  to  A.,  and  an  instrument 
of  defeasance  executed  by  B.  as  part  of  the 
same  transaction,  by  the  terms  of  which  "the 
bill  of  sale  is  to  be  surrendered  to  A.  in  case 
said  note  is  provided  for  by  A.  at  maturity," 
constitute  a  mortgage,  which,  in  the  absence  of 
any  agreement  of  the  parties  to  the  contrary, 
is  a  continuing  security  for  the  amount  for 
which  B.  continues  to  be  responsible  as  maker 
of  that  and  other  successive  promissory  notes, 
with  the  proceeds  of  each  one  of  which  the  for- 
mer note  is  provided  for  at  maturity,  and  which 
are  procured  by  A.  from  B.  for  that  purpose. — 
Taber  v.  Hamlin,  97  Mass.  489,  93  Am.  Dec. 
113. 

(Ma88.1906)  A  bill  of  sale,  though  absolute 
in  form,  is  but  a  mortgage,  where  given  under 
an  oral  agreement  that  it  aball  be  held  simply 
as  security  for  the  seller's  indebtedness. — Clark 
V.  Williams,  76  N.  E.  723,  190  Mass.  219. 

(Mass.1911)  Where,  though  the  bill  of  par- 
cels named  plaintiCf  as  buyer,  it  contained  no 
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(Mo. 


condition  of  defeasance  or  provision  Aat  he 
should  hold  title  as  collateral  security  for  the 
money  furnished  by  him  to  purchase  the  goods, 
the  transaction  did  not,  on  its  face,  amount  to 
4  chattel  mortgage  in  favor  of  plaintiff.— Gam- 
son  V.  Pritchard,  96  N.  E.  715,  210  Mass.  296. 

<Mich.l898)  Where  plaintiff,  a  creditor  of 
C,  was  given  a  bill  of  sale  of  a  certain  stock 
of  goods  owned  by  C,  with  the  understanding 
that  she  vras  to  sell  said  goods,  and,  after 
satisfying  her  claim,  turn  the  .  balance  of  the 
proceeds  over  to  C,  the  bill  of  sale  operates 
as  a  chattel  mortgage,  and  not  as  a  sale  ab- 
solute.—Canfield  V.  W.  J.  Gould  &  Co.,  73  N. 
W.  550,  115  Mich.  461,  4  Detroit  Leg.  N.  933. 

(Mich.1901)  A  bill  of  sale  may  be  shown  to 
be  a  mortgage,  notwithstanding  a  statement  in 
it  that  it  is  "understood  to  convey  an  absolute 
title."— Wetmore  v.  Moloney,  86  N.  W.  808,  8 
Detroit  Leg.  N.  313,  127  Mich.  372. 

(Mich.1904)  Where  a  bill  of  sale  given  to  se- 
cure the  buyers  for  debts  of  the  seller  provided 
that  on  the  payment  of  such  indebtedness  from 
the  proceeds  of  a  sale  of  the  property  and  of 
the  business  in  which  it  was  used  the  title  to 
the  remainder  should  vest  in  the  seller,  it 
was  a  chattel  mortgage. — Haynes  v.  Hobbs,  98 
N.  W.  978,  136  Mich.  117,  10  Detroit  Leg.  N. 
999. 

'(Mo.App.l901)  Where  a  purported  bill  of  sale 
is  executed  to  indemnify  the  holder,  it  is  a  mort- 
gage.—Albert  V.  Van  Frank,  87  Mo.  App.  511. 

(Montl897)  A  Cashier,  personally  indebted  to 
the' bank,  at  the  request  of  a  director,  and  to 
secure  his  indebtedness,  executed  a  bill  of  sale 
of  property  in  another  town.  The  bill  of  sale 
was  deported  in  the  vault  by  the  cashier, 
with  the  knowledge  of  the  director,  and  a 
clerk  notified  of  its  whereabouts.  No  other 
officers  of  the  bank  were  present,  or  cognizant 
of  the  transaction.  A  few  hours  later,  the 
bank  closed  its  doors,  insolvent.  Held,  that 
there  was  a  delivery  and  acceptance  of  the 
property  as  security  sufficient  to  pass  title  to 
the  bank.— Sute  v.  Conrow,  47  Pac.  640,  19 
Mont.  104. 

(Mont.1913)  Both  the  general  rule  and  Rev. 
Codes,  §  5768,  recognize  that  a  bill  of  sale,  ab- 
solute on  its  face,  may  in  fact  be  a  chattel 
mortgage. — Bairden  v.  Eedrick,  129  Pac.  498,  46 
Mont.  510. 

A  bill  of  sale,  with  an  agreement  to  repur- 
chase, may  amount  to  a  chattel  mortgage  or 
conditional  sale,  depending  upon  the  intention, 
as  shown  by  the  surrounding  circumstances. 
—Id. 

In  an  action  at  law  upon  a  document  pur- 
porting to  be  a  bill  of  sale  absolute  on  its  face, 
it  may  be  shown  to  be  a  chattol  mortgage. 
— (Neb.1914)  Wober  v.  Towle,  149  K.  W.  406, 
97  Neb.  233; 

(Or.l913)  Zimmerle  v.  Childers,  136  Pac.  349, 
67  Or.  465. 

(N.Y.1880)  A  bill  of  sale  of  a  safe,  described 
as  in  process  of  construction,  while  the  work 
for  its  manufacture  had  not  begun,  executed,  as 
security  for  a  loan,  is  purely  executory,  and 
does  not  operate  as  a  mortgage. — Hart  v.  Tay- 
lor, 82  N.  Y.  373. 

(N.Y.)  Decedent,  in  his  lifetime,  by  written 
instrument,  transferred  personal  property  to 
defendant  on  condition  that,  if  he  paid  a  note 
due  the  latter,  the  transfer  was  to  be  void,  but, 
if  he  died  before  it  was  paid,  the  transfer  was 
to  be  absolute.     Decedent  died  before  the  note 


was  paid.  JBeld,  that  the  instrument  was  a 
mortgage,  and  decedent's  administrator  was 
entitled  to  redeem. — (1899)  Hughes  v.  Harlam, 
55  N.  Y.  Supp.  1106,  37  App.  Div.  528,  judg- 
ment affirmed  (1901)  60  N.  E.  22,  166  N.  Y. 
427. 

(N.Y.1916)  A  bai  of  sale  of  chattels  with  a 
separate  defeasance  is  a  valid  chattel  mortgage. 
—Sheldon  v.  McFee,  111  N.  E.  220,  216  N.  Y. 
618,  affirming  judgment  (1914)  145  N.  Y.  Supp. 
624,  160  App.  Div.  361,  and  rehearing  denied 
112  N.  E.  1076,  217  N.  Y.  665. 

A  bill  of  sale  absolute  on  its  face  fHed  as  a 
chattel  mortgage  under  Lien  Law,  §  230,  held 
valid  as  a  chattel  mortgage. — Id. 

(Or.l899)  An  application  by  an  insolvent 
debtor  for  a  loan,  to  be  secured  on  a  stock  of 
bicycles,  was  refused;  but  the  negotiations 
resulted  in  his  giving  an  absolute  bill  of  sale 
on  the  stock,  whereupon  the  vendee  gave  the 
debtor  an  option  to  purchase  the  stock  within 
a  limited  time.  The  consideration  for  the  bill 
of  sale  was  paid,  and  the  stock  delivered  to, 
and  possession  retained  by,  tlie  vendee,  except 
a  few  wheels,  which  he  intrusted  to  the  debtor 
to  sell  on  commission.  The  debtor  sur- 
rendered the  option  before  its  expiration, 
for  a  valuable  consideration,  and  the  ven- 
dee sold  the  stock  at  retail,  realizing  a  large 
profit.  Held,  that  the  transaction  was  a  condi- 
tional sale,  and  not  a  mortgage.— A.  G.  Spald- 
ing &  Bros.  v.  Brown,  59  Pac.  185,  36  Or. 
160. 

(Or.l904)  Where  a  bm  of  sale  of  personal 
property  was  intended  as  a  mortgage,  but  was 
not  executed,  witnessed,  and  acknowledged  as 
a  conveyance  of  real  property,  as  required  by  B. 
&  C.  Comp.  §  5630,  it  was  invalid.— Culver  v. 
Handle,  78  Pac.  394,  45  Or.  491. 

(Tex.Civ.App.1005)  A  sale  of  personal  prop- 
erty with  a  verbal  reservation  of  title  to  secure 
the  payment  of  the  purchase  price  constitutes 
a  valid  mortgage  between  the  parties.— Crews 
V.  Harlan,  88  S.  W.  411. 

(Utah,1001)  A  bill  of  sale  of  a  house  situated 
on  mining  ground,  given  to  the  party  furnishing 
the  lumber  for  the  erection  of  the  house,  with- 
out a  transfer  of  possession,  amounts  to  noth- 
ing but  a  mortgage  securing  the  debt,  and  does 
not  pass  title. — Azzalia  v.  St.  Claire,  64  Pac. 
1106,  23  Utah,  401. 

(Vt.l833)  Where  A.  was  owing  B.,  and  exe- 
cuted to  him  a  bill  of  sale,  absolute  on  its 
face,  of  his  household  goods,  and  at  the  same 
time  received  back  the  goods,  giving  his  re- 
ceipt therefor  to  B.,  promising  to  return  them 
to  him  after  one  year,  on  demand,  and  a  con- 
temporaneous agreement  was  made  that  the 
bill  of  sale  should  be  void,  and  the  title  of  the 
goods  should  revest  in  A.,  if  he  paid  his  debt 
within  a  year  held,  that  this  was  a  mortgage 
to  secure  payment  in  one  year,  and,  on  default 
of  such  payment,  B.'s  title  became  absolute. — 
Gifford  V.  Ford,  5  Vt.  532. 

(Wis.1897)  One  indebted  to  a  bank  more  than 
$5,000  gave  it  as  security  an  absolute  bill  of 
sale  of  several  thousand  dollars'  worth  of  lum- 
ber, in  which  the  consideration  was  stated  to 
be  $2.  Held  a  mortgage.- Salter  v.  Smith,  72 
N.  W.  352,  97  Wis.  84. 

(Wis.lOOo)  A  conveyance  of  property  in  writ- 
ing as  security  is  a  mortgage,  regardless  of 
the  letter  'of  the  instrument.- Smith  v.  Pfluger, 
105  N.  W.  476,  126  Wis.  253,  2  L.  B.  A.  (N. 
S.)  783,  110  Am.  St  Rep.  911. 
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OUVER,  State  Auditor, 
TRUST  CO.  et  aL 


(SnptwM  Ooittt  of  AikantULS.    April  28,  1919.) 

1.  STATOTsd  «=»21— Enactment— NuMBBB  of 
Votes-' Apfbopkiationb. 

Const,  art  5,  S  26,  relating  to  agpropriatlonB, 
etc.,  means  that  L^alature  cannot  authorise 
payment  of  any  claim  against  state  unless  a 
pre-existing  law  authorizes  contract  under  which 
claim  was  incurred,  except  by  bill  passed  by 
two-thirds  of  the  members  elected  to  each  branch 
of  Qeneral  Assembly. 

2.  STATtJTEfl  <e=>64(l)— Pabtiai,  UNCoKsranr- 

HONAilTT— ErFKJT. 

That  part  of  a  statute  is  unconstitutional 
does  not  authorize  the  courts  to  declare  the  re- 
mainder void  unless  all  the  provisiong  are  con- 
nected in  the  subject-matter  or  so  dependent  on 
each  other  that  it  cannot  be  presumed  that  liOg- 
islature  would  have  passed  the  one  without  the 
Other. 

3.  Statdtks  «=>84(D— Paktial  Unooksthu- 
TioNAMTT— Effect. 

If,  when  the  unconstitutional  portion  of  a 
statute,  or  even  of  a  section  of  a  statute,  is 
stricken  out,  the  remainder  is  complete  in  itself, 
capable  of  being  executed  according  to  the  ap- 
parent legislatiTe  Intent  wholly  independent  of 
that  which  was  rejected,  it  must  be  sustained. 

4.  Statdtes  «=>211—CoNBTBTJCTiosr— Title. 

While  the  title  of  an  act  is  not  controlling  in 
its  construction,  it  is  always  proper  to  look  to 
the  title  in  determining  its  meaning. 

6.  Statutes  «sa>210— Consibuohon— Pbbak- 

BUB. 

While  the  preamble  of  an  act  is  not  con- 
trolling in  its  construction,  it  is  always  itroper 
to  look  to  the  preamble  in  determining  its  mean- 
ing. 

-&  SxAXtms  «=99K8>— FAxnAL  Ihvauoitt— 
Intbbdkpendekt    Pbovision  —  Affbofbia- 

IIONB. 

Acts  1916,  p.  828,  entitled  an  act  to  ap- 
propriate money  for  an  exhibit  of  state  resourc- 
es at  an  exposition,  passed  after  commission 
had  received  private  donations  and  advances, 
with  preamble  reciting  that  legislative  appro- 
priation was  proper  means  to  defray  expenses, 
sections  1,  2,  4,  and  5  o(  which  related  to  du- 
ties of  Commis^on,  and  by  section  6  appropri- 
ating 940,000  to  commission,  which  appropria- 
tion was  invalid  because  bill  had  not  received 
affirmative  vote  required  by  Const,  art.  &,  {  30, 
was  wholly  invalid,  as  parts  were  interdepend- 
ent, and  not  separable. 

Appeal  from  Circuit  Court,  Pnlaskl  Goun- 
ty ;  G.  W.  Hendricks,  Judge. 

Mandamus  by  tbe  Southern  Trust  Com- 
pany, trustee,  and  others  against  Hogan 
OllTer,  as  Auditor  of  the  State  of  Arkansas. 
Demurrer  to  petition  overruled,  and  Judg- 
ment for  petitioners,  and  tbe  respondent  ap- 
Iteals.      Reversed,    and    petition    dismissed. 


OUVEB  V.  SOUTHKBN  TRUST  OO.  77 

(312  S.W.) 

Jno.  D,  Arbuckle,  Atty.  Gen.,  and  T.  W. 
V.  SOUTHERN  Campbell,  Asst.  Atty.  Gai.,  for  appellant. 
(No.  197.)  Moore,  Smith,  Moore  &  Trieber,  of  Little 

Rock,  for  appellees. 


SMITH,  J.  Am>ellee8  filed  tbelr  petiUoa 
for  mandamus,  which  contained  the  following 
recitals: 

The  Governor  of  the  state,  on  or  about 

the day  of ,  1914,  appointed  a 

commission  to  select  a  site  at  the  Panama- 
Padflc  Intematlaaal  S&cposltlon  upon  wbicOi 
to  erect  a  building  within  which  the  exhibits 
of  this  state  might  be  housed,  and  to  take 
such  steps  as  might  be  necessary  for  the  col- 
lection and  maintenance  of  such  exhibits  as 
would  he  shown  at  the  Eixposltlon.  Because 
of  the  early  approach  of  the  opening  day  of 
the  Exposition,  to  wit,  February  20,  1915,  It 
was  deemed  inadvisable  by  the  oommtssion 
to  await  until  the  next  ensuing  session  of 
tbe  General  Assembly  to  pass  legislation  for- 
mally authorizing  the  cranmlsslon  to  proceed 
with  the  work  and  to  make  an  appropriation 
towards  the  expense  thereof.  Accordingly, 
on  June  26,  1914,  the  commission  selected  a 
site  and  proceeded  with  the  erection  of  a 
.building  thereon,  and  with,  the  collection  of 
the  respective  exhibits  and  with  tbe  trans- 
portation of  them  to  the  Exposition.  In  or- 
der to  pay  for  the  foregoing  work  approxi- 
mately $25,000  in  money  was  donated  to  said 
commission  by  citizens  of  the  state,  and  oth- 
er <dtixeai8  of  the  state  donated  several  thou- 
sand dollars  worth  of  bnlldUig  materials  of 
various  kinds.  In  addition  to  the  foregoing 
fund,  the  commission  dsring  the  progress  of 
said  work  received  and  had  available  the 
further  sum  of  approximately  $18,000  which 
was  loaned  and  advanced  it  by  other  citi- 
zens. 

At  the  ensuing  session  of  the  General  As- 
sembly Act  N,o.  82  was  passed,  which  was 
approved  February  25,  1915,  entitled,  "An  act 
to  appropriate  money  for  an  exhibit  of  the 
resources  of  the  state  of  Arkansas  at  the 
Panama-Padflc  International  Exposition  of 
1915,  and  for  other  purposes." 

That  in  the  passage  of  said  act  the  Gen- 
eral Assembly  had  in  view  the  fact  that  the 
commission  had  received  and  was  in  the  aet 
of  collecting  and  maintaining  said  exhibit 
with  the  aforesaid  donations  and  advances 
of  money  and  material,  but  In  order  to  make 
a  more  creditable  display  appropriated  the 
additional  sum  of  $40,000,  or  so  much  there- 
of as  might  be  necessary,  in  order  that  the 
exhibit  might  be  made  more  snccessfuL 
Upon  the  passage  of  the  act  two-thirds  of 
the  members  present  and  voting  in  the  Sen- 
ate voted  that  the  act  become  a  law,  and  a 
majority  less  than  two-thirds  of  those  pres- 
ent and  voting  In  the  House  of  Representa- 
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tlves  voted  to  the  same  effect  A  quorum 
was  present  and  Toting  in  each  house. 

Thereafter,  on  March  15,  1915,  in  a  suit 
brought  by  J.  C.  Belote,  a  citizen  and  tax- 
payer of  tha  state,  against  the  auditor  and 
treasurer  of  state^  to  restrain  the  auditor 
from  issuing  and  the  treasurer  from  paying 
warrants  drawn  against  the  appropriation 
contained  in  the  act,  we  held  that  the  bill 
had  failed  to  receive  the  necessary  affirma- 
tive vote  regulred  by  article  5,  {  30,  of  the 
Constitution,  and  therefore  never  became  a 
law.  Belote  v.  Cdlman.  117  Ark.  352,  175 
S.  W.  37. 

By  reason  of  this  decision  no  money  was 
ever  paid  out  of  the  state  treasury  upon  said 
appropriation,  but  the  commissioners  pro- 
ceeded with  the  completion  of  the  building 
and  the  assembling  of  the  exhibit,  which  It 
maintained  with  entire  success  at  the  Expo- 
sition throughout  its  duration.  Thereafter, 
in  order  to  reimburse  those  persona  who  had 
prior  to  the  passage  of  Act  No.  82  of  1915 
loaned  and  advanced  to  said  commission 
money  which  was  used  in  the  collection  and 
maintenance  of  said  exhibit,  the  Qeneral  As- 
sembly passed  an  act,  which  was  approved 
by  the  Governor  on  February  27,  1919.  enti- 
tled "An  act  to  provide  for  the  payment  of 
the  indebtedness  incurred  by  the  Arkansas 
commission  to  the  Panama-Pacific  Interna- 
tional Exposition,"  appropriating,  for  the  re- 
payment of  the  said  persons  and  citizens 
who  had  made  loans  and  for  the  payment 
of  certain  obligations  incurred  by  the  com- 
mission, the  sum  of  $23,3S4.33.  This  act 
directed  the  auditor  to  draw  bis  warrant  on 
the  treasurer  In  favor  of  the  Southern  Trust 
Company  as  trustee  for  persons  having 
claims  against  said  commission;  the  number 
and  amount  of  each  being  set  out  in  the  pre- 
amble of  the  act.  In  the  passage  of  said  act 
of  1919,  28  members  of  the  Senate  voted  that 
It  become  a  law,  there  being  no  votes  to  the 
contrary;  and  in  the  House  of  Representa- 
tives 60  members  voted  that  it  become  a  law, 
and  28  voted  to  the  contrary. 

The  petition  concluded  with  the  allega- 
tion that,  notwithstanding  the  passage  of 
said  act,  the  auditor  has  refused  to  issue  bis 
warrant  on  the  treasurer  as  required  by  said 
act,  whereupon  It  was  prayed  that  a  writ  of 
mandamus    issue  compelling  him  to  do  so. 

To  the  above  petition  the  auditor  filed  a 
demurrer  on  the  ground  that  it  did  not 
state  facts  suflldent  to  entitle  the  petitioners 
to  the  relief  prayed.  The  demurrer  was  over- 
ruled, and,  upon  the  auditor  declining  to 
plead  further,  the  court  entered  an  order 
requiring  him  to  draw  and  deliver  his  war- 
rant as  prayed  in  the  petition,  and  this  ap- 
peal has  been  prosecuted  from  that  order. 

[1]  The  present  appeal  does  not  involve 
the  section  of  the  Constitution  construed  in 
the  case  of  Belote  v.  Coflman,  supra;  but 
the  auditor's  refusal  to  draw  his  warrant  Is 


based  upon  section  26,  art  S,  of  the  Consti- 
tution, which  reads  as  follows: 

"No  extra  compensation  shall  be  made  to  any 
c^cer,  agent,  employ^  or  contractor  after  the 
service  shall  have  been  rendered  or  the  contract 
made;  nor  shall  any  money  be  appropriated  or 
paid  on  any  claim,  the  subject-matter  of  which 
shall  not  have  been  provided  for  by  pre-existing 
laws ;  unless  such  compensation  or  claim  be  al- 
lowed by  bill  passed  by  two-thirds  of  the  mem- 
bers- elected  to  each  branch  of  the  Qeneral  As- 
sembly." 

It  will  be  borne  in  mind  that  the  Senate 
consists  of  35  members  and  the  House  of 
100,  so  that  this  act  of  1919  did  not  receive 
the  vote  of  two-thirds  of  the  members  elect- 
ed to  the  House. 

On  behalf  of  appellees  It  is  insisted  that, 
while  the  appropriation  contained  in  the  act 
of  1915  failed  because  it  did  not  receive  the 
afldrmative  vote  of  two-thirds  of  those  pres- 
ent and  voting  in  the  House  of  Representa- 
tives, yet  a  valid  act  was  passed  which  legal- 
ized the  work  of  the  commission  up  to  the 
time  of  its  passage  and  conferred  authority 
for  the  continued  performance  of  its  duty 
and  authorized  the  obligations  thereafter  in- 
curred. The  correctness  of  this  contention 
is  the  point  at  issue. 

As  applied  to  the  facts  in  this  case,  the  sec- 
tion of  the  Constitution  under  consideration 
(section  26,  art  5)  means  that  the  Legisla- 
ture cannot  authorize  the  payment  of  any 
claim  against  the  state  unless  a  pre-existing 
law  authorized  the  contract  under  which  the 
claim  was  incurred  except  by  a  bill  passed 
by  two-thirds  of  the  members  elected  to  each 
branch  of  the  General  Assembly;  in  other 
words,  its  effect  is  to  prevent  the  Legislature 
from  making  appropriations  in  satisfaction 
of  contracts  not  authorized  by  some  law  ex- 
isting at  the  time  the  contract  was  made, 
except  upon  the  vote  Just  stated.  The  ques- 
tion at  Issue  may  therefore  be  stated  as  fol- 
lows: Did  the  commission,  under  the  act  of 
1915,  have  the  authority  to  make  the  con- 
tracts upon  the  credit  of  the  state  covering 
the  claims  which  the  act  of  1919  attempted 
to  pay? 

[2,  S]  The  rule  of  construction  applicable- 
here  is  the  one  applied  by  us  in  the  case  of 
Cotham  v.  Coffman,  111  Ark.  108,  163  S.  W. 
1183,  In  which  case  we  said: 

"If  the  proviso  requiring  Garland  county  to- 
asBume  the  payment  of  two-thirds  of  the  salary 
of  the  judge  of  that  circuit  is  unconstitutional 
and  void,  what  becomes  of  the  act?  Does  that 
fact  render  the  whole  act  void?  The  rule  in 
such  cases  has  been  stated  by  Jadge  Cooley  in 
bis  work  on  Constitutional  Limitations  to  be 
as  follows:  '  •  •  »  Where,  therefore,  a  part 
of  a  statute  is  unconstitutional,  that  fact  does- 
not  authorize  the  courts  to  declare  the  remainder 
void  also,  unless  all  the  provisions  are  connect- 
ed in  the  subject-matter,  depending  on  each 
other,  operating  together  for  the  same  purpose, 
or  otherwise  so  connected  together  in  meaning 
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that  it  cannot  ba  preanmed  the  Legislature 
would  have  paaaed  the  one  vithout  the  other. 
The  constitutional  and  unconstitutional  provi- 
aiona  may  even  be  contained  in  the  aame  sec- 
tion, and  yet  be  perfectly  distinct  and  separable, 
so  that  the  first  may  stand,  though  the  last  fall. 
The  point  is,  not  whether  they  are  contained  in 
the  game  section,  for  the  distribution  into  sec- 
tions is  purely  artificial,  but  whether  they  are 
essentially  and  inseparably  connected  in  sub- 
stance. If,  when  the  unconstitutional  portion 
is  stricken  out,  that  which  remains  is  complete 
in  itself,  and  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  intent, 
wholly  independent  of  that  which  was  rejected, 
it  must  be  sustained.  The  difficulty  is  in  de- 
termining whether  the  good  and  bad  parts  of 
the  statute  are  capable  of  being  separated,  with- 
in the  meaning  of  this  rule.  If  a  statute  at- 
tempts to  accomplish  two  or  more  objects,  and 
is  void  as  to  one,  it  may  still  be  in  every  respect 
complete  and  valid  as  to  the  other.  But  it  its 
purpose  is  to  accomplish  a  single  object  only, 
and  some  of  its  provisions  are  void,  the  whole 
must  fail,  unless  sufficient  remains  to  effect  the 
object  without  the  aid  of  the  invalid  portion. 
And  if  they  are  so  mutually  connected  with  and 
dependent  on  each  other,  as  conditions,  consid- 
erations, or  compensations  for  each  other,  as  to 
warrant  the. belief  that  the  Legislature  would 
not  pass  the  residue  indepe;ndently,  then,  if  some 
parts  are  unconstitutional,  all  the  provisions 
which  are  thus  dependent,  conditional,  or  con- 
nected must  fall  with  them.'  Oooley's  Consti- 
tutional Limitations  (6th  Ed.)  p.  216.  This 
rule  has  been  followed  in  innumerable  cases  in 
the  various  courts,  and  by  this  court  in  the  fol- 
lowing cases:  L.  R.  &  Ft  Smith  R.  Ca  v. 
Worthen,  46  Ark.  329;  State  v.  Marsh,  37  Ark. 
356;  State  v.  Deachamp,  53  Ark.  490  [14  S. 
W.  653] ;  Cribbs  v.  Benedict,  64  Ark.  655  [44 
S.  W.  707];  Wells  Fargo  &  Co.  v.  Crawford 
County,  63  Ark.  576  [40  S.  W.  710,  87  L.  R. 
A.  371]." 

In  the  aiqidication  of  the  rule  quoted  in  the 
cajse  from  whicb  we  have  quoted  it  we  held 
that  the  constitutioiial  and  unconstitutional 
portions  of  the  act  there  ocostrued  were 
seitarable,  and  we  gave  effect  to  the  consti- 
tntional  part.  But  do  we  have  the  same  re- 
sult liere? 

[4-«]  The  title  of  the  act  of  1915  indicates 
tbe  prime  and  contzolltng  purpose  was  to 
appropriate  money ;  and  while  the  title  of  an 
act  is  not  controlling  in  its  construction, 
it  is  always  proper  to  look  to  the  title  in  de- 
termining its  meaning.  School  Dtst  v.  How- 
ard, 124  Ark.  475,  187  S.  W.  444.  This  is 
true  also  of  the  preamble,  where  we  find  the 
recital  that — 

"Whereas,  a  legislatiTe  appropriation  is  the 
fairest  and  most  equitable  method  of  raising  the 
necessary  funds,  each  citizen  thereby  contribut- 
ing according  to  his  assessed  wealth,  which,  if 
equally  distribated,  would  amount  to  only  a 
few  cents  to  each  individual;  therefore,  be  it 
enacted,"  etc. 

The  purpose  expressed  both  in  the  title 
and  preamble  is  so  Interwoven  in  the  body  of 
the  act  that  we  are  constrained  to  conclude 


that  the  act  as  a  whole  contemplates  the  dis- 
bursement of  the  funds  appropriated  in  the 
section  of  the  act  (section  6)  which  contained 
the  appropriation,  and  that  the  other  sec- 
tions contain  the  details  and  directions  for 
the  expenditure  of  the  appropriation,  so  that, 
if  section  6  is  stricken  out,  the  legislative 
purpose  would  be  so  far  defeated  that  the 
Legislature  would  not  have  passed  the  act 
with  this  section  omitted. 

The  first  section  defines  the  duties  of  the 
commission  and  condndes  with  the  proviso 
that— 

"No  commissioner  or  county  representative 
heretofore  or  hereafter  appointed  shall  receive 
any  compensation  for  their  services  save  while 
they  are  in  the  actual  service  of  said  commis- 
sion and  engaged  in  the  work  of  collecting  ex- 
hibits or  in  charge  of  said  Arkansas  building  or 
exhibits." 

The  payment  here  provided  for  was  mani- 
festly contemplated  to  be  made  out  of  the 
appropriation  wMch  was  contained  in  sec- 
tion 6  of  the  act 

Section  2  provides  for  the  display  of  the 
exhibits  and  approves  the  action  of  the  com- 
mission in  employing  an  architect  to  con- 
struct the  state  building.  Section  3  provides 
for  the  employment  of  the  necessary  assist- 
ants In  displaying  the  exhibits  and  in  dis- 
tributing advertising  matter  to  visitors;  but 
it  Is  obvious  that  these  expenditures  were 
authorized  In  view  of  the  appropriation 
which  the  aict  contained. 

Confirmation  of  this  view  is  coerced  when 
section  4  is  analyzed.  That  section  provides 
for  keeping  an  account  of  all  proceedings 
and  for  the  audit  of  all  expenses,  and  that — 

"The  salaries  of  the  secretary,  assistants,-  em- 
ployes and  help  shall  be  paid  by  warrants 
drawn  on  the  state  auditor,  signed  by  the  com- 
missioner, to  be  paid  out  of  the  fund  hereinafter 
appropriated  for  the  purpose  therein  expressed; 
and  said  commission  shall  keep  an  exact  ac- 
count of  all  the  expoiditures  of  all  the  money 
by  them  ordered  paid,  and  at  the  dose  of  said 
Panama-Pacific  International  Exposition,  said 
commission  shall  furnish  to  the  Governor  an 
itemized  statement  of  all  moneys  drawn  by  them 
from  the  state,  under  said  appropriation,  and 
the  purposes  for  which  drawn,  which  shall  be 
sworn  to  by  the  commissioner  general  and  at- 
tested by  the  secretary.  That  the  commissioner 
general  and  treasurer  of  said  commission  shall 
enter  into  a  lawful  bond  to  the  state  of  Arkan- 
sas, to  be  approved  by  the  auditor  of  state,  in 
the  sum  of  ten  thousand  dollars  for  the  faith- 
ful performance  of  the  duties  imposed  upon  them 
by  ttie  provisions  of  this  act" 

Section  5  specifies  the  amount  of  the  sala- 
ries and  wages  of  the  officers  and  employes 
authorized  by  section  4.  Section  6  contains 
the  appropriation;  while  section  7,  the  last 
section,  contains  the  emergency  clause  un- 
dertaking to  put  the  act  Immediately  into 
effect 

Without  the  appropriation   contained   in 
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section  6  the  whole  legislative  scheme  fails, 
as  this  is  the  section  which  furnishes  the 
motive  power,  the  essential  funds  to  make 
the  remainder  of  the  act  effective,  and, 
when  that  section  falls  the  entire  act  falls 
with  it,  because  the  use  of' these  funds  Is  so 
Inseparably  connected  with  the  whole  legis- 
lative plan  that  no  valid  and  enforceable  law 
remains  without  it. 

The  Judgment  of  the  court  below  will 
therefore  be  reversed,  and  the  petition  will 
be  dismissed. 


MISSOURI  PAO.  R.  CO.  t.  CABBY. 
(No.  209.) 

(Supreme  C!ourt  of  Arkansas.     May  S,  1919.) 

1.  RAILBOADS     9=s>282(6)— II7JT7BIES    TO     PEB- 

SONS  WoBKiNO  Abotjt  Cabs  —  Dei^cts  in 

Cabs— BviDBNCB— StrmonsNOT. 
In  salt  for  injuries  to  a  consignee's  employ^ 
by  the  falling  of  a  freight  car  endgate,  evidence 
that  gate  could  not  be  latched  because  it  was 
sprung,  and  that  defendant  railroad  company 
had  nailed  cleats  on  the  inside  to  snpport  it, 
held  sufficient  to  show  that  it  was  out  of  repair, 
and  that  defendant  knew  or  had  ample  time  to 
discover  the  defect 

2.  RaILBOADS    <&=>278(2)— iNJtTBIES    TO     Feb- 
BONS    WoBKINO    ABOUT    CaBS— ACCEPTANCE 

OF  Risk. 
Where  a  consignee's  employ^  unloading  lum- 
ber from  a  freight  car  discovered  that  an  end- 
gate  was  unfastened  and  could  not  be  latched, 
but,  apon  observing  certain  cleats  and  eonclad- 
ing  that  these  prevented  the  gate  from  falling, 
continued  unloading  until  injured  by  the  gate 
falling,  the  danger  was  not  so  obvious  that  he 
must  be  deemed  to  have  accepted  the  risk. 

S.  Railboads  ®=9282(9)  —  Injukies  to  Peb- 
S0N8    WoBKiNO    About    Cabs — Contbibc- 
tobt  Neouoencb— Question  fob  Jubt. 
In  suit  by  a  consignee's  employ^  for  injuries 
by  the  falling  of  a  freight  car  door  while  he 
was  nnloading  lumber  after  he  had  discovered 
that  the  dopr  was  defective  and  that  deats  were 
nailed  on  the  inside  to  prevent  it  from  falling, 
whether  he  was  guilty  of  contributory  negli- 
gence was  a  question  for  the  jury.. 

4.  Tbial    «=»260(8)—Instbuction8— Request 
— Covered  by  Otheb  Instructions. 

In  suit  for  personal  injurips,  there  was  no 
error  in  refusing  to  give  an  instruction  request- 
ed by  defendant  defining  culpable  negligence, 
where  another  instruction  given  by  the  court 
gave  a  complete  definition  of  that  term. 

5.  Railroads  «=9282(14)— Action  fob  Injti- 

BIE9— lNSTRUCTIONS--SUFrlCIENCX. 

In  suit  by  a  consignee's  employ^  for  injuries 
by  the  falling  of  freight  car  endgate,  defend- 
ant's requested  instruction  that  it  would  not  be 
liable  unless  it  knew  that  the  gate  was  unfasten- 
ed held  properly  refused,  where  the  negligence 
charged  and  proved  was  that  of  permitting  the 
gate  to  get  out  of  repair  so  that  it  could  not  be 
fastened. 


6.  Teiai.  «=»253(4)— Instbuctions— Ikvadino 
Pbovincb  of  Jubt. 

Instruction  on  assomed  risk  which  errone- 
ously omitted  the  question  of  appreciation  of 
danger  held  properly  refused. 

7.  Trial  i^=»194(17)— Instbuctions  —  Prov- 
ince OF  Jury. 

In  action  for  injuries  to  person  working 
about  cars,  instruction  that  jury  should  find 
assumed  risk  if  they  found  the  facts  as  recited 
in  the  instruction  held  erroneous  as  invading 
province  of  jury. 

8.  Tbial  «s>191(^  —  Instbuctions— Assukp- 
TioNS  OF  Facts. 

Instruction  directing  the  jury  to  find  for 
plaintiff  unless  they  found  him  guilty  of  con- 
tributory negligence  held  erroneous  as  assuming 
that  defendant  was  guilty  of  negUgence. 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;  A,  B.  Prlddy,  Judge. 

Suit  by  Will  Carey  against  the  Missouri 
Pacific  Railroad  Company.  Prom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Thos.  B.  Pryor,  of  Ft  Smith,  and  W.  P. 
Strait,  of  MorrlUton,  for  appellant 

Edward  Oordon,  of  Morrillton,  and  Me- 
haffy,  Reld  &  Mehafty,  of  Little  Rock,  for 
appellee. 

HUMPHREYS,  J.  Appellee  Instituted  suit 
against  appellant  in  the  Conway  circuit  court 
to  recover  damages  for  an  injury  to  his  foot 
and  leg  caused  by  the  falling  of  an  endgate 
or  door  of  an  open  freight  car,  due  to  the  al- 
leged negligent  condition  of  repair  of  the  car, 
endgate,  and  its  parts. 

Appellant  filed  answer,  denying  that  It 
negligently  permitted  the  car  gates,  or  their 
parts,  to  get  out  of  repair,  or  that  they  were 
oat  of  repair  at  the  time  of  the  injury.  In 
addition  to  denying  these  and  all  other  mate- 
rial allegations  in  the  complaint,  it  ploided 
assumed  risk  and  contributory  negligence  by 
appellee.  The  cause  was  submitted  to  a  Jury 
upon  the  pleadings,  evidence,  and  instruc- 
tions of  the  court,  upon  which  a  verdict  was 
returned  in  favor  of  appellee  for  $3,000,  and 
Judgment  rendered  in  accordance  therewith. 
From  the  verdict  and  Judgment  an  appeal 
lias  been  prosecuted  to  this  court. 

At  the  time  appellee  received  the  injury, 
he  was  unloading  a  car  of  lumber  for  J.  H. 
Imboden  &  Son,  which  had  been  placed  by 
apiicllant  delivering  carrier,  on  its  side  track 
at  Morrillton,  for  the  purpose  of  being  un- 
loaded by  the  consignee,  who  was  appellee's 
employer.  The  car  contained  three  tiers  of 
lumber  loaded  lengthwise  in,  and  higher  than 
the  sides  of,  the  car.  The  car  was  sitting 
east  and  west.  The  endgates  or  doors  were 
con>;tructed  of  heavy  iron  which  fitted  into 
angle  irons  or  side  frames  at  the  ends  of  the 
car,  and  were  secured  at  the  top  by  means  of 
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latches  on  tlie  outside,  and  hting  on  hinges 
at  the  bottom,  so  that  the  gates  or  doors 
could  be  opened  by  unlatching  and  lowering 
them  to  the  floor. 

There  Is  a  difference  between  counsel  as  to 
the  testimony  of  appellee  In  certain  particu- 
lars. After  a  careful  reading  of  his  evidence, 
we  think  he  testified,  in  substance,  that  be 
climbed  upon  the  west  end  of  the  car  of  lum- 
ber for  the  purpose  of  examining  it  and  dis- 
covered one  latch  on  the  west  door,  or  end- 
gate,  unfastened.  He  began  unloading  the 
tier  of  lumber  stacked  In  the  east  end  of  the 
car  leaving  the  other  two  tiers  intact. 
When  the  east  end  was  unloaded  to  the  top 
of  the  side  of  the  car,  he  discovered  the  east 
door,  or  endgate,  was  unfastened  and  lean- 
ing toward  the  lumber.  It  was  against  one 
piece  of  the  lumber,  but  not  touching  the  rest 
of  It  He  unloaded  the  north  side  of  the 
tier  of  lumber  imtil  he  was  standing  on  the 
floor.  He  then  tried  to  close  the  door  for 
the  purpose  of  latching  it,  but  was  unable  to 
push  it  back  Into  the  angle  irons,  or  sockets, 
so  that  It  could  be  latched,  because  the  door 
was  sprung.  At  this  time  he  discovered  a 
cleat  nailed  in  a  diagonal  position  on  each 
side  of  the  car,  one  end  resting  on  the  floor 
and  the  other  near  the  top  of  the  door  for 
the  purpose  of  preventing  Che  door  from 
falling  to  the  floor.  The  cleats  were  one- 
fourth  of  an  inch  thicker  than  the  angle 
irons,  or  side  frame  so  that  appellee  conclud- 
ed, if  the  door  should  fall,  it  would  catch  on 
the  ends  offhe  cleats.  After  observing  the 
cleats  and  reaching  this  condnsion,  he  made 
no  farther  effort  to  latch  the  door,  but  con- 
tinued to  unload  the  tier  of  lumber  next  to 
the  door  with  the  same  feeling  of  security  as 
if  the  door  had  been  closed  and  latched. 
When  he  picked  up  the  last  piece  of  lumber 
in  the  tier,  the  gate  fell  to  the  floor,  passing 
between  the  cleats,  and  In  doing  so  broke  his 
leg  Just  above  the  ankle  and  crushed  his 
ankle  and  foot  Either  on  the  same  or  the 
next  day  Edward  Oordon  and  Jj.  O.  Watson 
Inspected  the  door  of  the  car  while  It  was 
standing  on  the  side  track  at  MorriUton,  and 
were  unable  to  push  the  door  into  the  angle 
irons,  or  sockets,  and  latch  it,  because  the 
door  was   sprung. 

F.  M.  Huckleberry,  claim  agent  of  appel- 
lant and  J.  H.  Ganner  a  photographer  at 
RnssellviUe,  who  made  several  photographs 
of  the  car  gate,  showing  the  door,  or  end- 
gate,  partially  open,  as  well  as  closed,  tes- 
tified that  they  were  able  to  open  and  close 
and  latch  the  door  when  they  examined  the 
car  at  Russellvllle  shortly  after  the  Injury; 
that  on  account  of  coal  dust  under  the  door 
at  one  comer.  It  made  the  door  a  little  hard 
to  close;  that  the  door  was  shorter  than  the 
distance  between  the  cleats  by  about  an  inch 
and  a  quarter  on  each  end.  The  photographs 
evidenced  the  latter  statement  to  be  correct 
The  car  was  Inspected  at  the  Union  Depot 
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yards  at  Little  Rock  on  November  28th,  and 
again  on  December  31st  by  car  inspectors  in 
the  employ  of  appellant  and  found  to  be  in 
a  good  state  of  repair.  The  inspectors  dis- 
covered a  bulge  In  the  caiter  of  the  door,  as 
If  something  heavy  had  fallen  on  it,  but  It 
was  testifled  that  the  bulge  did  not  prevent 
the  door  from  being  closed. 

Appellant  requested  the  court  to  charge 
the  Jury  to  return  a  verdict  for  it  under  the 
record  made,  and  insists  that  the  court  erred 
In  refusing  to  give  Its  peremptory  instruc- 
tion for  the  alleged  reasons  that  the  undis- 
puted evidence  showed:  First,  that  the  end- 
gate,  or  door,  was  not  defective  or  out  of  re 
pair,  or,  if  so,  that  appellant  did  not  know  it, 
or  had  not  had  sufficient  time  by  reasonable 
Inspection  to  discover  the  defect ;  second,  that 
appellee  discovered  the  defect  and  appreci- 
ated the  danger  before  he  began  to  unload 
the  car,  and  assumed  the  risk  incident  to 
the  service;  third,  that  he  did  not  exercise 
the  precaution  of  latching  or  propping  the 
gate,  or  door,  or  standing  out  of  the  reach 
thereof,  and,  through  that  negligence,  con- 
tributed to  his  own  Injury. 

[1]  1.  Three  witnesses  testified  that  the 
door  was  sprung  so  that  it  could  not  be 
forced  into  its  socket  or  frame  and  latched. 
This  was  sufliclent  legal  evidence  to  support 
the  finding  that  the  door  was  out  of  repair. 
It  was  properly  Inferable  from  the  evidence 
that  cleats  had  been  nailed  on  the  inside  of 
the  car  diagonally  from  the  floor  to  the  top 
of  the  door;  that  appellant  had  discovered 
the  defect  and  nailed  the  cleats  there  to  pre- 
vent the  door  from  falling.  This  was  suffi- 
cient legal  evidence  to  support  the  flnding 
that  appellant  knew  of  the  defect  or  that 
sufficient  time  had  elapsed  for  appellant  to 
discover  it  by  proper  Inspection. 

[2]  2.  Under  our  construction  of  appellee'r 
evidence  as  a  whole,  he  did  not  discover  the 
latches  on  the  east  door  unfastened  before 
he  began  to  unload  the  lumber.  The  latches 
he  discovered  unfastened  were  on  the  west 
door,  and  he  discovered  them  when  climbing 
on  the  car  of  lumber  to  e-^amine  it.  The  dis- 
covery that  the  east  door  was  unlatched  and 
leaning  Inward  was  made  after  he  had  un- 
loaded the  tier  of  lumber  in  the  east  end  of 
the  car  down  to  a  level  with  the  top  of  the 
door.  This  discovery,  however,  did  not  place 
appellee  In  danger  so  long  as  there  was  suffi- 
cient lumber  left  in  the  east  tier  to  catch  the 
door  in  case  It  fell.  Appellee  continued  to 
unload  from  the  north  side  of  the  tier  Into  a 
dray  wagon  until  he  reached  the  floor  on 
that  side.  He  then  tried  to  push  the  door 
into  the  socket  and  fasten  the  latches,  but 
was  unable  to  do  so.  At  that  tmrtlcular  time, 
he  discovered  the  cleats,  which  he  concluded 
were  nailed  there  to  catch  the  door  and  pre- 
vent it  from  falling.  He  continued  the  un- 
loading, thinking  the  cleats  would  catch  ("he 
door,  and  felt  as  safe  in  the  prosecutioi*  of 
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bis  -work  as  if  the  door  tiad  been  closed  and 
latched.  As  he  picked  up  the  last  stick  of 
lumber,  the  door  fell  on  his  left  leg  and  foot, 
breaking'  the  leg  Just  above  the  ankle  and 
badly  crushing  the  ankle  and  foot  WtiUe 
appellee  discovered  the  defect  in  the  door,  or 
gate,  after  partially  unloading  the  car  he 
observed  the  cleats,  which  were  placed  there, 
according  to  his  best  Judgment,  to  prevent  the 
gate  from  falling;  so  it  cannot  be  said,  un- 
der these  circumstances,  that  the  danger  was 
so  obvious  that  api>ellee  must  be  deemed  in 
the  law  to  have  accepted  the  risk.  Especially 
is  this  BO  after  he  had  commenced  to  Unload 
the  lumber.  C,  R.  I.  4  Pac.  By.  Co.  v.  Lewis, 
103  Ark.  99,  145  S.  W.  898.  In  announcing 
this  conclusion,  We  do  not  mean  to  intimate 
that  the  question  of  assumed  risk  is  in  the 
case. 

[3]  3.  Appellee  testified  that  be  was  fa- 
miliar with  the  character  of  the  car  he  was 
unloading  and  that  he  was  familiar  with  tbe 
character  of  work  he  was  doing;  that  be 
knew  that  the  gate,  or  door,  was  heavy  and 
would  fall  to  the  floor  unless  latched  or  pre- 
vented from  doing  so  by  cleats  which  were 
nailed  on  the  inside  of  tbe  car;  that  he 
thought  tbe  cleats  would  prevent  the  gate 
from  falling,  and  continued  bis  work  under 
the  t>elief  that  he  was  as  secure  from  danger 
where  be  was  standing  by  reason  of  the 
rleats  as  if  the  gate,  or  door,  had  been 
latched.  Under  these  circumstances,  it  cannot 
be  said,  as  a  matter  of  law,  that  the  danger 
was  so  obvious  that  an  ordinarily  prudent  per- 
son would  not  have  continued  to  work  in  ex- 
actly tb/6  same  way  appellee  did.  This  makes 
the  question  of  contributory  negligence  in  the 
Instant  case  one  for  tbe  Jury,  because  fair- 
minded  persons  might  well  differ  as  to  wheth- 
er an  ordinarily  prudent  person  would  have 
continued  tbe  work  after  discovering  tbe  de- 
fect in  tbe  door  and  tbe  cleats  nailed  on  tbe 
inside  of  tbe  car  for  tbe  purpose  of  prevent- 
ing the  door  from  falling  to  the  floor.  St.  L., 
I.  M.  &  S.  R.  Co.  V.  Martin,  61  Ark.  549,  33  S. 
W.  1070;  St  U,  I.  M.  &  8.  B.  Co.  v.  Hitt,  76 
Ark.  224,  88  S.  W.  911 ;  St  L.  &  8.  F.  R.  Co. 
V.  Carr,  94  Ark.  246,  126  8.  W.  850;  Doni- 
phan Lumber  Co.  v.  Henderson,  100  Ark.  53, 
139  S.  W.  649. 

[4]  Appellant  insists  that  the  court  erred 
in  refusing  to  give  instruction  No.  4,  request- 
ed by  it,  defining  culpable  negligence.  The 
instruction  requested  conforms  to  the  reasons 
assigned  for  the  rule  in  the  case  of  Little 
Rock  &  Ft.  Smith  R.  Co.  v.  Dnffey,  35  Ark. 
602.  The  instruction  Itself  contains  no  error, 
unless  it  be  that  In  the  form  asked  It  is 
argumentative.  We  do  not  think  the  court 
erred,  however,  In  refusing  to  give  it,  because 
instruction  No.  2  given  by  the  court  was  a 
complete  and  full  definition  of  culpable  negli- 
gence. 

[5]  Again,  appellant  insists  that  the  court 
erred  in  refusing  to  give  instruction  Ko.  6, 


requested  by  It^  carrying  tbe  idea  tbat  a  mas- 
ter cannot  be  held  responsible  for  a  defective 
condition  of  tbe  working  place  of  tbe  serv- 
ant, unless  tbe  master  had  discovered,  or 
could  have  discovered,  the  defect  by  tbe 
exercise  of  ordinary  care.  Appellant  cites 
tbe  case  of  Bauschka  v.  Western  Coal  &  Min- 
ing Co.,  95  Ark.  477,  129  S.  W.  1095,  In  sup- 
port of  the  instruction.  The  rule  announced 
in  that  case  carried  tbe  idea  suggested,  and 
is  a  correct  rule  of  law,  but  tbe  Instruction, 
as  requested,  exempted  api)ellant  from  lia- 
bility unless  it  knew  that  tbe  door  was  un- 
fastened or  that  it  bad  remained  unfastened 
a  sufllclent  length  of  time  so  that  by  the  ex- 
ercise of  ordinary  care  appellant  could  have 
discovered  and  corrected  the  defect.  TUs 
instruction,  as  drawn,  was  improper,  because 
the  gist  of  the  negligence  charged  and  proved 
was  that  the  negligence  consisted  in  permit- 
ting tbe  gate  to  get  out  of  repair  so  that  it 
could  not  be  pushed  into  its  sockets  and  fas- 
tened, and  not  tbe  fact  that  it  was  unfas- 
tened. 

[6, 7]  Again,  appellant  insists  that  tbe 
court  erred  in  not  giving  instruction  No.  10 
requested  by  it,  announcing  the  doctrine  of 
assumed  risk.  This  instruction  was  errone- 
ous for  several  reasons,  one  of  which  is  that 
it  left  out  the  question  of  appreciation  of 
danger.  Another  is  that  upon  the  finding  by 
the  Jury  of  a  given  state  of  facts  recited  in 
the  instruction  they  were  instructed  to  find 
that  appellee  assumed  the  danger.  It  was 
within  the  province  of  the  Jury,  and  not  tbe 
court,  to  say  whether  or  not  appellee  as- 
sumed tbe  danger  under  the  facts  and  (dr- 
cumstances  revealed  by  tbe  evidence.  The 
court  did  not  err  in  refusing  to  give  said 
instruction. 

[8]  We  deem  it  unnecessary  to  discuss  any 
other  assignments  of  error  except  the  insist- 
ence of  appellant  that  the  court  erred  in  giv- 
ing instruction  No.  6.  Tliat  instruction  is 
as  follows: 

"Tou  are  instructed  that  negligence  is  the 
doing  of  something  that  a  man  of  ordinary  pru- 
dence would  not  do  under  the  circumstances,  or 
the  failure  to  do  something  which  a  man  of 
ordinary  prudence  under  the  drcumstancea 
would  do ;  and,  if  you  find  from  the  evidence  in 
this  case  that  Carey  was  doing  what  a  man  of 
ordinary  prudence  would  have  done  under  the 
circumstances,  he  is  not  guilty  of  contributory 
negligence,  and  your  verdict  must  be  for  tbe 
plaintiff." 

In  addition  to  a  general  objection,  appel- 
lant specifically  objected  to  this  instruction 
because  it  "directed  tbe  Jury  to  find  for  ap- 
pellee unless  they  found  him  guilty  of  con- 
tributory negligence."  We  think  the  effect 
of  the  instruction,  as  drawn,  was  to  assume 
on  the  part  of  the  court  that  appellant  was 
guilty  of  negligence  and  to  instruct  the  Jury 
to  return  a  verdict  for  appellee,  unless  they 
found  hini  guilty  of  contributory  negligence 
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This  InstrncUon  was  erroneous  and  In  direct 
conflict  with  the  other  Instructions  given  by 
the  court  It  1b  Impossible  to  harmonize  the 
law  announced  In  conflicting  Instructions. 
The  paj  cannot  tell  which  instruction  they 
should  follow.  St.  Ia,  I.  M.  ft  S.  R.  Go.  r. 
HJtt,  76  Ark.  224,  88  S.  W.  911;  St.  L.  S.  W. 
By.  Co.  T.  Graham,  83  Ark.  61,  102  S.  W.  700, 
119  Am.  St.  Rep.  112;  Helena  Hardwood 
Lumber  Co.  r.  Maynard,  99  Ark.  877,  138 
S.  W.  469. 

For  the  error  Indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded  tor  a  new 
trial. 


CO..T.  OOX 

a.w.) 
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SWIFT  &  CO.  V.  COX  et  al.     (No.  2l5.) 
(Supreme  Court  of  Arkansas.    May  12,  1919.) 

1.  JcsncKS  or  the  Peace  <^s»174(6)— Afpeai, 
—Amendment  of  Pu:ading8— New  Causes 
or  Action. 

Upon  appeal  from  the  justice  of  the  cir- 
cuit court,  it  was  not  abuse  of  discretion  to 
permit  filing  in  circuit  court  of  affidavit  con- 
troverting grounds  of  plaintifTs  attachmeni:, 
auch  action  not  offending  against  Kirby's  Dig. 
I  4682,  providing  that  the  same  cause  of  ac- 
tion shall  be  tried  in  the  circuit  court  upon 
appeal,  since  the  circuit  court  may  allow 
amendments  of  pleadings  and  new  issues,  keep- 
ing dear  of  new  causes  of  actions  and  set-offs 
not  presented  below. 

2.  Justices  of  the  Peace  .«=386(11)— Attach- 
ment Boni>— DisCBABOE  BT  DISSOLUTION. 

The  gnestion  whether  a  bond  given  in  the 
justice  court  by  defendant  to  secure  possession 
of  attached  property  was  made  under  Kirby's 
Dig.  f  862,  or  section  872,  Is  unimportant,  as 
liability  on  a  bond  executed  under  either  sec- 
tion was  discharged  by  the  dissolution  of  the 
attachment. 

3.  EXEMFTIOItS       «=»123    —    AMENDMSNT       OF 

Schedule    Upon    Appkax.    fbom    Justice 

COXJBT. 

Upon  an  appeal  from  the  justice  to  drcuit 
court,  an  amendment  of  defendant  judgment 
debtor's  schedule,  permitted  by  the  circuit 
court,  80  as  to  exclude  from  property  claimed 
as  exempt  certain  partnership  property  bought 
by  judgment  debtor  and  another,  the  title  to 
which  had  been  reserved  by  vendor,  and  certain 
other  articles  on  which  they  had  executed  a 
mortgage,  was  proper  where,  omitting  such  ar- 
ticles, the  remainder  did  not  equal  $500  in 
value. 

4.  Exemptions  «=»61— Pabtnebship  Pbopeb- 
EBTT— Right  to  Claim  Exemption  as  Seq- 

BEaATION. 

A  debtor  is  entitled  to  daim  his  chattel  ex- 
emptions in  partnership  property  when  his  in- 
terest therein  has  been  ascertained  and  seg- 
regated, but  the  right  of  exemption  does  not 
exist  so  long  as  the  property  claimed  exempt 
continues  to  be  partnership  property. 


Appeal  from  Olrcnlt  Court,  Sebastian 
County;  Paul  Little,  Judge. 

Action  by  Swift  ft  Co.  against  J.  E.  Cox 
aud  another.  From  judgment  for  named  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

W.  H.  Dunblazier,  of  Ft  Smith,  for  appel- 
lant 
Appellee,  pro  se. 

SMITH,  J.  Appellant  sued  appellees,  J. 
E.  Cox  and  J.  A.  Ray,  copartners  doing  busi- 
ness as  Cox  &  Ray  and  operating  a  butcher 
shop  in  Ft  Smith,  before  a  justice  of  the 
peace,  on  an  open  account  for  $290,  and  at 
the  same  time  sued  out  an  attachment  against 
the  fixtures  and  goods  on  hand,  on  the  ground 
that  they  were  about  to  dispose  of  these  part- 
nership assets  with  the  fraudulent  Intent  of 
cheating  their  creditors.  The  possession  of 
the  attached  property  was  returned  to  Cox 
upon  the  execution  of  the  following  bond: 

"We  undertake  to  pay  to  the  plaintiff.  Swift 
&  Company,  sudi  sums  of  money,  not  exceeding 
five  hundred  eighty  ($5S0)  dollars,  as  may  be 
adjudged  to  him  in  this  action,  or  that  the 
property,  viz.,  as  per  list  attached  and  made  a 
part  hereof,  attached  hereto  shall  be  forthcom- 
ing and  subject  to  the  order  of  the  court  for 
the  satisfaetion  of  such  judgment  as  may  be 
rendered  in  this  action,  on  the  day  of  sale, 
whichever  shall  be  directed  by  the  court." 

Judgment  for  the  amount  sued  for  was  ren- 
dered by  default,  but  the  attainment  was  not 
sustained.  Execution  was  immediately  is- 
sued and  levied  upon  the  attached  property; 
whereupon  appellee  J.  E.  Cox  filed  a  schedule 
of  property  which  he  claimed  to  own  and 
which  he  claimed  as  his  exemptions.  This 
schedule  included  the  attached  property. 
The  justice  did  not  sustain  the  daim  of  ex- 
emptions; whereupon  both  parties  appealed, 
appellant  from  the  judgment  on  the  attach- 
ment, and  appellee  from  the  denial  of  his  ex- 
emptions. 

No  affidavit  was  filed  in  the  justice  court 
controverting  the  grounds  for  attachment  re- 
cited in  the  affidavit  therefor,  and  appellant 
filed  a  written  motion  in  the  circuit  court 
that  the  attachment  be  sustained  for  the 
want  of  the  controverting  affidavit.  The 
court  first  took  the  view  that  the  right  to 
make  this  motion  had  been  waived  inasmuch 
as  it  had  not  been  made  in  the  justice  court, 
but  later  granted  appellee  Cox  i)ermisslon  to 
file  this  affidavit,  and  the  affidavit  was  then 
filed,  to  which  action  of  the  court  exceptions 
were  duly  saved.  The  cause  was  submitted 
to  the  court  sitting  as  a  Jury  by  consent,  and 
the  court  dissolved  the  attachment  and  sus- 
tained the  claim  of  exemptions  In  the  attach- 
ed property,  and  this  appeal  has  been  duly 
prosecuted. 


^soToi  other  eases  see  same  topic  and  KBT-NUMliER  In  all  Ker-Numbered  Dlsests  and  Indezet 
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Judgment  Is  now  asked  npon  tbe  bond  set 
out  above  upon  the  ground  that  It  imports  an 
obligation  to  pay  the  debt  notwithstanding 
the  attachment  has-been  dissolved;  and  com- 
plaint Is  also  made  of  the  action  of  the  court 
in  permitting  appellee  to  amend  his  schedule, 
and  in  sustaining  the  claim  of  ezemptlcms 
based  upon  the  amended  schedule. 

[1]  No  abuse  of  discretion  was  committed 
by  permitting  appellee  to  file  the  controvert- 
ing affidavit  in  the  drcnlt  court  Tbe  appeal 
took  the  case  to  the  circuit  court  for  a  trial 
de  novo,  and  the  filing  of  this  affidavit  did 
not  offend  against  section  4682  of  Kirby's 
Digest,  which  provides  that — 

'The  same  cause  of  action,  and  no  other,  that 
was  tried  before  tbe  jnstice  shall  be  tried  in 
the  circuit  court  npon  the  appeal,  and  no  set- 
off shall  be  pleaded  that  was  not  pileaded  be- 
fore the  justice,  if  tbe  summonB  was  served 
on  the  person  of  the  defendant." 

The  circuit  court  may  permit  amendments 
of  the  pleadings  and  allow  new  issues  to  be 
made,  keeping  clear  of  new  causes  of  action 
and  set-offs  not  presented  In  the  court  below. 
Railway  v.  Hall,  44  Ark.  375;  Birmingham 
V.  Rogers,  46  Ark.  254;  Meddock  v.  Williams, 
91  Ark.  93, 120  8.  W.  842. 

[2]  The  briefs  discuss  the  question  wheth- 
er the  bond  set  out  above  was  executed  un- 
der section  362  or  section  872  of  Kirby's  Di- 
gest, It  being  Insisted  that,  while  appellee 
Intended  to  execute  the  bond  authorized  by 
section  372,  he  has  In  fact  executed  the  one 
authorized  by  section  362.  This  question  is 
unimportant,  as  liability  on  the  bond  execut- 
ed under  either  section  would  be  discharged 
by  the  dissolution  of  the  attachment,  and  the 
attachment  was  dissolved. 

[3]  Complaint  is  made  of  the  action  of  the 
court  below  in  permitting  appellee  to  file  an 
amendment  to  his  schedule  tn  which  he  waiv- 
ed his  claim  of  exemptions  to  portions  of  the 
property  there  described.  The  justice  of  the 
peace  had  caused  the  property  listed  In  tbe 
schedule  to  be  appraised,  and  its  value  as 
thus  ascertained  exceeded  $500,  the  maxi- 
mum amount  which  could  be  claimed  as  ex- 
empt Tbe  amendment  to  the  schedule  whldi 
the  circuit  court  permitted  appellee  to  make 
excluded  from  tbe  property  claimed  as  ex- 
empt certain  property  bought  by  C!ox  &  Bay 
the  title  to  which  had  been  reserved  by  the 
vendor  and  certain  other  articles  upon  which 
they  bad  executed  a  mortgage.  Omitting  the 
articles  upon  whldi  there  was  a  mortgage 
and  a  vendor's  liea,  the  remainder  did  not 
equal  $500  In  value.  The  court  properly  per- 
mitted this  amendment  to  be  mada 

[4]  It  does  not  follow,  however,  from  what 
we  have  said,  that  the  court  properly  sustain- 
ed the  claim  of  exemptions.  Indeed,  under 
the  undisputed  testimony,  as  the  same  ap- 


pears in  the  record  before  ns,  this  should  not 
have  been  dons.  It  was  admitted  of  record 
In  the  trial  that  Cox  and  Ray  were  partners, 
and  no  attempt  was  made  to  explain  bow.  If 
at  all.  Cox  acquired  the  Interest  of  Ray.  In- 
deed, qaestions  were  propounded  to  Cox  by 
appellant  which  afforded  the  opportunity  to 
make  this  explanation,  but  an  objection  to 
this  testimony  made  by  Cox's  attorney  was 
sustained,  and  we  have  a  record  containing 
an  admission  of  a  partnership  with  an  at- 
tempt by  olie  of  the  partners  to  claim  as  ex- 
empt tbe  partnership  assets  against  a  part- 
nership debt  In  the  case  of  Farmers'  Union 
Gin  &  MUllng  Co.  ▼.  Seitz,  93  Ark.  329, 124  S. 
W.  780,  we  said  (to  quote  the  syllabus): 

"A  debtor  is  entitled  to  daim  his  chattel  ex- 
emptions in  partnership  property  when  his  in- 
terest therein  is  ascertained  and  segregated." 

But  this  right  exists  only  sjrhesa  this  inter- 
est has  been  ascertained  and  segregated,  for 
the  right  of  exemption  does  not  exist  so  long 
as  the  property  claimed  as  exempt  is  partner- 
ship property.  Hlchardson  v.  Adler,  46  Ark. 
43;  Porch  v.  Arkansas  Milling  Co.,  65  Ark. 
40,  45  S.  W,  61,  67  Am.  St  Rep.  805. 

So  the  judgment  here  must  be  reversed,  and 
the  cause  remanded  for  a  trial  of  this  issue ; 
the  burden  being  on  the  claimant  to  establish 
his  right  of  exemptions.  Porch  v.  Arkansas 
Milling  Co.,  supra. 


KINDRIX  et  al.  v.  STATE.     (No.  21C.) 
(Supreme  Court  of  Arkansas.    May  12,  1919.) 

1.  GamiNAL  Law  i8=>676— Numbeb  of  Im- 
peaching WiTNESSiB  —  Discretion  of 
Court. 

In  a  prosecution  for  manufacturing  whisky, 
court  did  not  abuse  its  discretion  in  limiting 
the  nnmber  of  witnesses  for  the  purpose  of 
impeaching  testimony  of  prosecuting  witness 
to  five  in  number,  especially  where  he  an- 
nounced his  intention  to  so  do  before  any  of  tbe 
witnesses  were  called. 

2.  Ceimhsal  Law  <S=»C30(7)— TaiAii— Comsto- 

NICATIONS    with   JuBY  —  AnsENCB    OF   De- 
FENnAST. 

It  is  reversible  error  for  court  to  commu- 
nicate with  jury,  in  the  absence  of  defendant, 
any  directions  in  regard  to  their  verdict 

8.  Criminal   Law   <s=>874  —  Rendition   of 
Veediot  —  Examination   of   Juror  —  Con- 
struction OF  Statute. 
In  view  of  Kirby's  Dig.  {  2423,  inquiry  of 
juror  under  section  2419,  providing  that  upon 
rendition  of  verdict  clerk  or  judge  may,  upon 
instance  of  either  party,  ask  juror  if  it  is  his 
verdict,  need  not  be  limited  to   receiving   tbe 
answer  "Yes"  or  "No,"  but  must  be  limited  to 
ascertainment  whether  verdict  is  juror's  ver- 
dict without  examining  juror  as  to  how  vcr- 
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diet  was  anived  at,  except  as  to  whether  it 
was  arrived  at  by  lot. 

4.  CBnaifAi.  Law  «b>864(3)— Jubt— 8kpaba- 

TION  OF  JUBOB. 

Separation  of  jnror  from  reat  of  Jarj  tor 
parpose  of  asking  sheriff  to  inform  court  that 
he  was  aich,  where  he  did  not  discuss  case  with 
sheriff  or  any  other  person  during  separation, 
was  not  error. 

Appeal  from  Circuit  Court,  Montgomery 
County;    Scott  Wood,  Judge. 

John  Klndrix  and  others  were  convicted  of 
manufacturing  whisky,  and  tbey  appeaL  Af- 
firmed. 

Norwood  &  Alley,  of  Mena,  for  appellants. 
Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert  O. 
Knox,  AsBt  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Appellants  were  indicted  and 
convicted  for  nuinufacturing  whisky.  At 
their  trial  tbey  had  nine  witnesses  present 
for  the  purpose  of  impeaching  8.  H.  Wil- 
liams, the  witness  on  whose  testimony  the 
prosecution  relied  for  a  conviction;  but  the 
court  stated  in  advance  of  the  introduction  of 
this  impeaching  testimony  that  appellants 
would  be  allowed  to  introduce  only  five  wit- 
nesses for  this  purpose.  The  nnmber  of 
witnesses  allowed  by  the  court  were  intro- 
duced and  testified  to  the  bad  character  of 
the  witness  for  the  state  and  that  tbey  would 
not  believe  him  on  oath.  Appellants  offered 
the  testimony  of  four  more  witnesses  to  the 
same  efCect,  but  the  court  refused  to  permit 
them  to  testify.  Three  witnesses  testified 
that  the  witness  Williams  had  a  good  repu- 
tation. 

Upon  the  return  of  the  verdict  of  the  Jury 
the  record  contains  the  following  recital : 

"After  hearing  the  instructions  of  the  court 
and  the  arguments  of  the  counsel,  the  jxxry  re- 
tired to  consider  of  their  verdict  and  on  the 
following,  morning  returned  into  court  with  a 
verdict  finding  the  defendants  guilty  as  diarg- 
ed,  and  Ve,  the  Jury,  also  recommend  that  tbey 
be  pardoned  at  the  expiration  of  six  months 
«f  their  term.' 

"Mr.  Norwood:  Just  one  minute.  Mr.  Smith 
(addressing  one  of  the  jurors),  I  will  ask  you  if 
during  the  deliberation  of  this  case  if  you 
didn't  see  the  judge  and  ask  him  if  the  jury 
would  find  the  defendant  guilty  and  recommend 
a  pardon  if  the  judge  would  recommend  that  be 
be  pardoned  at  the  end  of  three  or  six  months? 

"Mr.  Smith:  I  asked  the  judge  if  we  could 
come  to  terms  if  the  jury  could  do  that,  if  he 
could  recommend — 

"Mr.  Norwood:  I  want  the  court  to  consider 
this  as  evidence  on  my  motion  for  a  new  trial. 

"The  Court:  I  expect  you  could  get  at  that 
better  by  objecting  to  the  receiving  of  the  ver- 
dict and  introduce  your  testimony  later. 

"Mr.  Norwood:  I  object  to  receiving  that  ver- 
dict and  them  giving  that  reason  now,  and  I 
want  this  considered  at  the  same  time  on  my 
notion  for  a  new  trial. 


"The  Court:  That  verdict  now  applies  to  both 
of  the  defendants;  is  that  the  understanding  of 
all  the  jury? 

"The  Jury:  Yes,  sir.  (By  request  the  jury 
are  polled  and  all  say  that  it  is  their  verdict.) 

"Mr.  Norwood:  I  want  to  prove  by  the  jury 
that  it  was  reported  to  them  that  it  would  be 
recommended  that  a  pardon  be  granted,  and 
that  induced  them  to  reach  their  verdict. 

"The  Court:  We  t^  let  you  introduce  them 
as  witnesses   if  you  want  to  right  now. 

" Smith,  being  duly  sworn,  testified  as 

follows: 

"By  Mr.  Norwood:  Q.  Mr.  Smith,  you  acted 
as  foreman  of  the  jury?    A.  Yes,  sir. 

"Q.  Didn't  you  about  an  hour  before  you  re- 
turned your  verdict  into  court  discuss  the  mat- 
ter with  the  trial  judge  and  tell  him  that  the 
jury  would  probably  return  a  verdict  of  guilty 
and  recommend  a  pardon  and  want  to  know  if 
the  court  would  recommend  it.  A.  I  didn't  ask 
if  he  would  recommend  it;  I  asked  if  we  could 
do  that.  I  asked  if  we  could  make  that  recom- 
mendation ourselves. 

"Q.  Didn't  you  know  you  had  a  right  to  rec- 
ommend anything  you  wanted  to?  A.  I  don't 
know;  I  just  wanted  to  ask  him  at  the  re- 
quest of  the  jury. 

"Q.  The  court  told  yon  if  tbey  would  recom- 
mend a  pardon  at  the  end  of  three  or  six 
months  that  the  court  would  recommend  it, 
too?  A.  I  didn't  understand  it  that  way,  what 
I  wanted  to  know,  and  I  think  the  jury  all  un- 
derstands that. 

"The  Court:  Just  have  him  state  what  state- 
ment he  made  to  the  jury. 

"Q.  What  did  you  tell  the  jury  the  court 
told  you?  A.  I  told  the  jury  that  the  court 
said  tiiat  we  could  do  that  all  right. 

"Q.  And  didn't  you  tell  the  jury  that  the 
court  said  be  would  recommend  a  pardon?  A. 
The  judge  said  he  thought  that  the  court  and 
the  prosecuting  attorney  would  both  recom- 
mend a  pardon.  I  didn't  ask  him  to  recom- 
mend it.  We  merely  wanted  to  know  whether 
we  could  make  such  a  disposition  as  that  of 
the  case. 

"Q.  Didn't  that  influence  the  jury  to  return 
a  verdict,  the  fact  that  the  court  and  the  pros- 
ecuting attorney  would  recommend  it  and  tbnt 
you  all  were  allowed  to  recommend  it?  A.  It 
did  a  part  ot  them. 

"Q.  Didn't  you  discuss  the  case  with  the 
sheriff  last  night  and  tell  him  how  some  of  the 
jurors  stood  and  tell  him  how  you  voted  on  the 
first  ballot?  A.  No,  sir;  I  did  not;  I  don't 
think  we  discussed  the  case  at  all.  The  sheriff 
was  up  here  two  or  three  different  times,  but 
we  were  not  deliberating  at  that  time,  though. 
I  don't  remember  saying  anything  to  the  sher- 
iff about  how  we  stood." 

Thereupon  Jurors  Summitt,  (3hItwood, 
Prowse,  and  O'Neill  were  examined  and  sub- 
stantially corroborated  the  testimony  of 
Foreman  Smith. 

As  ground  for  new  trial  it  was  also  al- 
leged that  one  Gibbs,  a  member  of  the  jury, 
had  been  permitted  to  separate  from  his 
fellows,  and  while  thus  apart  from  them  dis- 
cussed the  case  with  the  sheriff.  The  tcsti- 
mony  on  that  is-sne,  however,  only  tended  to 
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show  that  Olbbs  was  sick  and  desired  the 
sheriff  to  so  inform  the  court  to  the  end  that 
the  jury  might  be  discharged,  and  it  was 
shown  that  the  juror  did  not  discuss  the 
case  with  the  sheriff  or  any  other  person 
except  his  fellow  jurors. 

[1]  The  court  did  not  abuse  its  discretion 
in  limiting  the  number  of  impeaching  wit- 
nesses to  Bve,  especially  as  the  announce- 
ment of  the  Intention  so  to  do  was  made  be- 
fore any  of  these  witnesses  were  called. 
This  testimony  related  to  a  collateral  issue 
about  which  the  court  had  the  right  to  im- 
pose a  reasonable  limitation,  and  we  do  not 
think  the  limitation  Imposed  constituted  an 
abuse  of  the  discretion  which  the  court  had. 
Thompson  on  Trials,  {  353. 

[2]  It  is,  of  course,  not  only  improper,  but 
is  error  calling  for  the  reversal  of  the  judg- 
ment, for  the  court  to  communicate  with 
the  jury,  in  the  absence  of  the  defendant, 
any  directions  in  regard  to  their  verdict. 
Hlnson  v.  State,  133  Ark.  149,  201  S.  W.  811; 
Pearson  v.  State,  119  Ark.  152,  178  S.  W. 
914.  And  so  here  the  judgment  would  have 
to  be  reversed  if  there  was  any  legal  com- 
petent testimony  that,  in  the  absence  of  the 
defendant,  the  court  had  had  a  communica- 
tion with  the  jury  in  which  they  were  in- 
structed in  regard  to  the  verdict  to  be  re- 
turned. Appellant  says  that  such  was  the 
character  of  the  communication  between 
court  and  jury  shown  by  the  testimony  set 
out  above.  But  we  do  not  stop  to  Inquire 
whether  this  is  true  or  not  for  the  reason 
that  this  is  not  such  testimony  on  that  sub- 
ject as  we  have  the  right  to  consider.  Here 
the  verdict  of  the  jury  had  been  read,  where- 
upon the  proceedings  were  had  which  we 
have  set  out  in  full.  The  statute  provides 
for  a  poll  of  the  jury,  and  section  2419  of 
Kirby's  Digest  on  that  subject  reads  as  fol- 
lows: 

"Upon  a  verdict  being  rendered,  the  Jury 
may  be  polled  at  the  instance  of  either  party, 
which  consists  of  the  clerk  or  judge  asking 
each  juror  if  it  ia  iiis  verdict,  and  if  one  an- 
swers in  the  negative  the  verdict  cannot  be  re- 
ceived." 

[3]  We  do  not  interpret  this  statute  to 
mean  that  the  inquiry  of  the  clerk  or  judge 
is  limited  to  receiving  the  answer  "Yes"  or 
"Xo"  from  a  juror  as  to  whether  the  verdict 
returned  is  his  verdict  or  not;  but  we  do 
hold  that  the  Inquiry  is  limited  to  the  ascer- 
tainment of  the  fact  whether  the  verdict  re- 
turned is  the  juror's  verdict,  and  that  it  is 
not  proper  or  permissible  under  the  statute 
to  inquire  of  the  juror  how  the  verdict  was 
arrived  at,  except,  indeed,  that  the  juror 
may  testify  whether  the  verdict  was  arrived 
at  by  lot.  Section  2423,  Kirby's  Digest; 
Wingfleld  V.  State,  95  Ark.  71,  128  S.  W.  062; 
Harris  v.  State,  31  Ark.  196;  SUte  v.  Bogain, 
12  La.  Ann.  264;  Bean  v.  State,  17  Tex.  App. 
60;  Bassbam  ▼.  State,  88  Tex.  622. 


A  number  of  states  have  statutes  on  the 
subject,  while  others  regulate  their  practice 
by  the  common  law.  In  MasKKdiusetts,  for 
Instance,  even  in  a  capital  case,  the  right  of 
polling  the  jury  Is  denied  upon  the  ground 
that  no  such  right  existed  at  common  law; 
there  being  no  statute  on  the  subject.  Com- 
monwealth V.  Roby,  12  Pick.  (Mass.)  496; 
Commonwealth  v.  Costley,  118  Mass.  1. 

Other  courts  in  construing  statutes  similar 
to  our  own  discuss  the  policy  of  the  law- 
makers in  their  enactment,  and  it  is  shown 
In  these  cases  that  It  has  not  been  deemed 
wise  to  permit  the  integrity  of  trial  by  jury 
to  be  destroyed  by  permitting  a  litigant  to 
question  the  juror  as  to  his  verdict  except  to 
determine  that  the  verdict  returned  is  in 
fact  the  juror's  verdict  and  was  not  arrived 
at  by  lot. 

In  2  Bishop's  New  Criminal  Procedure, 
S  1003(3),  the  law  is  stated  as  follows : 

"(3)  Polling.— 'It,'  says  Hale,  'the  jury  say 
they  are  agreed,  the  court  may  examine  them 
by  poll ;  and,'  be  adds,  what  is  not  law  now,  'If 
in  truth  they  are  not  agreed,  they  are  finable.' 
Thereupon  any  juror  may  dissent,  even  in  the 
case  of  a  sealed  verdict.  This  practice  is  fol- 
lowed in  most  of  our  states;  in  some  only  at 
the  discretion  of  the  court;  in  probably  most 
it  may  be  demanded  by  either  party,  and  the 
court  cannot  refuse  it.  The  question  to  the 
juror  is  simply,  ^Is  this  your  verdict?'  If  one 
dissents,  the  panel  should  be  sent  back  for 
further  deliberation.  A  juror  cannot  be  asked 
as  to  misconduct  of  the  jury.  The  right  con- 
tinues till  the  verdict  is  recorded  or  the  jury 
dispersed.  There  are  states  wherein  this 
practice  is  not  accepted." 

An  interesting  case  on  the  practice  of  poll- 
ing a  jury  is  that  of  State  Life  Ins.  Co.  v. 
Postal,  43  Ind.  App.  144,  84  N.  E.  156,  and 
the  same  case  in  the  same  volume  (84  N.  E.) 
at  page  1093.  The  second  opinion  was  an 
opinion  on  rehearing,  and  was  devoted  to  a 
consideration  of  the  inquiry  proper  to  be 
made  on  polling  a  jury.  This  is  a  well-con- 
sidered opinion  and  cites  a  large  number  of 
cases.  After  quoting  from  the  case  of  Labar 
V.  Koplln,  4  N.  T.  647,  a  statement  of  the 
law  to  the  effect  that  It  is  the  absolute  right 
of  a  party  to  have  the  jury  polled  on  their 
bringing  in  their  verdict,  but  that  the  ob- 
ject of  polling  the  jury  is  to  ascertain  if  the 
verdict  which  has  just  been  presented  la 
their  verdict,  or,  in  other  words.  If  they  still 
agree  to  it,  and  not  to  ask  them  what  their 
verdict  means  nor  to  question  them  as  to 
their  intention  in  finding  it,  the  court, 
through  lladley,  J.,  proceeded  to  say: 

"This  being  the  intent  and  purpose  of  the 
law,  the  exact  form  of  the  question  to  be  pro- 
pounded would  seem  immaterial  so  long  as  the 
answer  pertinent  thereto  would  be  in  exact 
line  with  such  intent  and  purpose.  This  is  il- 
lustrated by  the  fact  that  the  form  of  the  ques- 
tion varies  in  different  jurisdictions  as  well  as 
in  different  courts  of  the  same  jurisdiction,  al- 
though all  agree  upon  the  purpose  and  limita- 
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tioDB  of  the  poD.  Bot  the  one  in  most  common 
use  is  the  simple  qaestion,  'Is  this  your  ver- 
dict?' and  severs!  hold,  with  Bowen  v.  Bowen, 
74  Ind.  470,  that  this  covers  the  -whole  scope  of 
the  inquiry  and  is  all  that  a  party  has  a  right 
to  ask.  And  while  we  are  unqnaUfiedly  of  the 
opinion  that  it  is  a  much  safer  practice  for  our 
courts  to  confine  themselves  to  this  simple  form 
of  inquiry,  yet  we  do  not  hold,  and  we  do  not 
understand  the  Bowen  Case  to  hold,  that  the 
inquiry  must  necessarily  be  in  those  exact 
words,  and  that  the  same  inquiry  may  not  be 
coached  in  different  language." 

We  need  not  consider  here  how  otherwise 
than  by  the  testimony  of  a  juror  tbe  fact  of 
an  Improper  communication  between  court 
and  Jury  may  be  established,  as  no  such  ques- 
tion Is  presented  by  the  record,  and  we  think 
the  question  which  tbe  present  record  does 
raise  is  disposed  of  when  we  say  that  such 
proof  cannot  be  made  by  tbe  juror.  Section 
2423,  Eirby's  Digest;  Jenkins  v.  State,  131 
Ark.  312,  319,  198  S.  W.  877;  Speer  v.  Stole, 
130  Ark.  457,  458,  464. 198  S.  W.  113;  Trlplett 
T.  Wesson,  128  Ark.  233,  193  S.  W.  637;  Beiff 
V.  Interstote  Business  Men's  Ace.  Ass'n,  127 
Ark.  254.  192  S.  W.  216;  Bamett  Broa  v. 
Western  Assurance  Ca.  126  Ark.  562.  191  S. 
W.  226;  Capps  t.  State,  109  Ark.  193,  197, 
150  S.  W.  198,  46  L.  B.  A.  (N.  S.)  741,  Ann. 
Gas.  19150,  967;  Osborne  v.  Stote,  96  Ark. 
400,  132  S.  W.  210;  Grlfflth  v.  Mosley,  70 
Ark.  244,  67  S.  W.  309;  Ward  v.  Blackwood, 
48  Ark.  396,  3  S.  W.  624 ;  St  L.,  I.  M.  &  Sou. 
R.  Co.  v.  Cantrell,  37  Ark.  519,  40  Am.  Rep. 
105;  Fain  v.  Goodwin,  35  Ark.  109;  Clark  v. 
Bales,  16  Ark.  452,  467;  Pleasants  v.  Heard, 
16  Ark.  403;  Atkins  t.  State,  16  Ark.  691, 
592. 

[4]  Although  the  Juror  Glbbs  did  separate 
from  his  fellows,  it  is  affirmatively  shown 
that  no  Improper  communication  occurred 
between  him  and  the  sheriff,  and  the  court 
below  properly  held  that  no  error  had  been 
committed  in  this  respect. 

Upon  a  consideration  of  the  whole  case 
no  reversible  error  Is  found  and  the  Judg- 
ment of  the  court  below  is  affirmed. 


GOOD  ROADS  MACHINERY  CO.  t.  COX, 
Comity  Clerk.    (No.  219.) 

(Supreme  Court  of  Arkansas.    May  19,  1919.) 

1.  Pbookss  «s»14S— Teuth  of  Shskiff's  Be- 

T0BN— AOCOVPANTINO     BvlDCN(nii 

The  ledtal  of  sheriff's  return  on  process 
made  pursuant  to  Kirby's  Dig.  f  6381,  may  be 
contradicted  by  other  evidence  which  accom- 
panies it. 

2.  CcuRTixs  «=>169— Rbisstji!  or  Wabbants 

—  PUBUCATION  —  PBOOF    OF    SeBVICE  — BK- 
TUBH— AlTIDAVIT    Of    PT3BLICATI0N. 

Sheriff's  return  reciting  in  detail  proper 
service  of  notice  calling  in  county  warrants  for 


cancellation  and  reissuance  in  the  manner  pro- 
vided by  statute,  under  Eirby's  Dig.  §8  1176, 
4923,  was  sufficient  proof  of  service,  notwith- 
standing accompanying  affidavit  of  publication 
by  publisher  of  newspaper,  instead  -  of  "edi- 
tor, proprietor,  manager  or  chief  accountant," 
as  required  by  section  4024;  such  affidavit  not 
being  sole  evidence  of  publication,  and  not  be- 
ing inconsistent  with  sheriff's  return. 

Appeal  from  Circuit  Court,  Greene  County ; 
R.  H.  Dudley,  Judge. 

Certiorari  by  the  Good  Beads  Machinery 
Company  against  E.  E.  Cox,  County  Clerk  of 
Greene  County.  Petition  for  writ  dismissed, 
and  petitioner  appeals.    Affirmed. 

Huddleston,  Fuhr  &  Futrell,  of  Paragould, 
for  appellant. 

T.  VV.  Davis,  of  Blytheville,  and  Jeff  Brat- 
ton,  of  Paragould,  for  appellee. 

McCULLOCH,  C.  J.-  Appellant  Is  the  hold- 
er of  a  county  warrant  of  Greene  county, 
issued  prior  to  certain  statutory  proceedings 
in  that  county  calling  in  the  warrants  of  the 
county  for  reissue  or  cancellation,  and  this 
appeal  involves  an  attack  on  said  order ;  ap- 
pellant having  failed  to  appear  and  present 
the  warrant  for  reissuance. 

The  sole  point  of  attack  on  the  validity  of 
the  proceedings  In  the  county  court  is  that 
the  affidavit  to  the  proof  of  the  publication  of 
notice  was  made  by  the  publisher  of  one  of 
the  newspapers  in  which  the  notice  was  pub- 
lished, whereas  the  statute  (Kirby's  Digest,  § 
4924)  provides  that  notices  and  advertise- 
ments required  by  law  proved  by  the  affidavit 
of  "the  editor,  proprietor,  manager  or  chief 
accountant,  with  a  copy  of  such  advertise- 
ment annexed,  stating  the  number  of  times 
and  the  date  of  the  papers  In  which  the  same 
was  published,  shall  be  sufficient  evidence  of 
publication." 

The  sheriff  made  his  return  In  writing, 
which  recites  In  detoil  proper  service  of  the 
order  of  the  county  court  In  the  manner  re- 
quired by  statute.  Kirby's  Digest,  §§  1176, 
4923.  Separate  affidavits  concerning  the  pub- 
lication In  the  two  newspapers  were  filed 
with  the  return  of  the  officer;  the  affidavit 
concerning  the  publication  In  one  of  the  news- 
papers being  properly  made  by  the  manager 
of  the  newspaper,  bftt  tbe  other  was  made  by 
the  publisher. 

Appellant  relies  upon  the  case  of  Gibney  v. 
Crawford,  51  Ark.  34,  9  S.  W.  300,  where  the 
rule  was  laid  down  that  the  calling  In  of 
county  warrants  for  cancellation,  or  reissue 
Is  a  special  statutory  proceeding  which.  In 
order  to  be  valid,  must  be  strictly  In  accord- 
ance with  tbe  terms  of  the  statute,  and  that, 
the  statute  "having  prescribed  the  manner  in 
which  the  notice  should  be  given,  it  could  not 
be  given  legally  In  any  other  manner;  and 
having  prescribed  what  shall  be  the  evidence 
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of  tbe  publication  it  can  be  proven  in  no 
otiier  manner." 

In  the  case  Just  referred  to  there  was  no 
return  of  tlie  sheriff  in  the  record,  and  the 
only  ertdence  of  pnbllcation  was  a  defective 
aUidavit.  The  statute  in  force  at  tliat  time 
provided  that  the  affidavit  of  the  "editor, 
publisher  or  proprietor,  or  the  principal  ac- 
countant of  any  newspaper,"  shonld  consti- 
tute "the  evidence  of  the  publication  there- 
of." Mansfield's  Digest,  |  4359.  The  statute 
now  in  force  differs  from  the  one  In  force  at 
that  time.  In  that  it  merely  provides  that  the 
affidavit  of  tbe  parties  named  shall  consti- 
tnte  "suflkrient  evidence  of  publication." 
Kirby's  Digest,  |  4924.  The  distinction  has 
been  pointed  out,  and  the  difference  in  the 
effect  of  the  two  statutes  discussed,  in  the 
opinion  of  this  court  In  Porter  v.  Dooley,  66 
Ark.  1,  49  S.  W.  1083,  and  in  subsequent 
cases.  In  Gibney  v.  CJrawford,  supra,  it  was 
also  pointed  out  that  It  is  the  duty  of  the 
sheriff  in  making  his  return  on  the  order  of 
the  county  court  calling  in  warrants  to  file 
with  his  return  the  affidavits  proving  the 
publication  In  newspapers,  and  in  that  ease, 
since  there  was  no  return  on  the  record,  the 
affidavits  constituted  the  sole  evidence  of  the 
proof  of  publication.  In  Baker  v.  Tork,  65 
Ark.  142,  45  S.  W.  57,  and  Miller  County  v. 
Gazola,  65  Ark.  353,  46  S.  W.  423,  it  does  not 
appear  from  the  opinion  whether  or  not  writ- 
ten returns  were  made  by  the  sheriff,  and  the 
several  orders  of  the  county  court  were  de- 
clared to  be  void  because  of  the  defective  affi- 
davits concerning  the  publication  In  *  the 
newspapers.  The  present  case  differs  from 
either  of  those  cases  in  both  respects,  for 
here  we  have  the  return  of  the  sheriff  show- 
ing publications  of  the  notice  In  the  manner 
prescribed  by  statute.  The  delivery  of  the 
order  of  the  court  by  the  clerk  pursuant  to 
the  terms  of  the  statute  (Kirby's  Digest,  { 
117(5)  constitutes  process  which  the  sheriff 
must  serve  as  required  by  law,  and  the  stat- 
ute directs  the  sheriff  to  make  a  return  In 
writing  on  all.  process  which  comes  to  his 
hands  (Kirby's  Digest,  §  6381). 

[1,2]  It  being  the  duty  of  the  olTlrer  to 
make  return  of  the  atHdavlts  of  each  "editor, 
proprietor,  manager  or  chief  accountant," 
the  recitals  of  his  return  may  be  contradicted 
by  the  other  evidence  which  accompanies  it. 
Nevada  County  v.  Wllllnms,  72  Ark.  394,  81 
S.  W.  384.  But  In  this  Instance  the  accom- 
panying affidavit  docs  not  contradict  the  re- 
turn of  the  sheriff,  for  It  Is  defective  only  In 
that  it  was  made  by  the  wrong  person ;  and, 
as  the  statute  does  not  make  the  affidavit  of 
the  "editor,  proprietor,  manager  or  chief  ac- 
countant" the  sole  evidence  of  publication, 
but  only  makes  It  sufficient  evidence.  It  does 
not  contradict  the  return  of  the  sheriff  In  the 
complete  statement  made  therein  that  the 
ptiMlcatlon  was  for  the  requisite  number  of 


times,  at  the  proper  time,  and  by  a  newspa- 
per which  had  a  bona  fide  circulation,  as  re- 
quired by  the  statute. 

We  are  of  the  oidnioo,  therefore,  that  tbe 
order  of  the  county  court  is  not  void,  and  tbe 
Judgment  of  the  drcult  ooort  was  correct. 

Affirmed. 


SMITH  T.  BUGKBYE  COTTON  On.  OO. 

(No.  226.) 

(Supreme  Court  of  Arkansas.    May  19,  1919.) 
L  Appea.1,  and  Ebbob  ®=>889(3>— Tbeatino 

PlAADINQS  AS   AJOSNDED. 

Pleadings  will  not  be  treated  as  amended  on 
appeal  so  as  to  allege  a  fact  which  appears  in 
the  testimony,  not  as  a  direct  affirmation,  but 
only  as  an  inference  from  the  testimony. 

2.  Masteb  and  Sebvant  «=>92(1)  —  Negu- 

OENCE  OF  PBTSICIAN  —  LlABIUTr  OF  Em- 
FLOYEB— NegLIOENCE  IN  SELECTION  OF  PHT- 
SICIAN. 

Employer  having  duty  of  furnishing  employ^ 
with  medical  attention,  or  undertaking  to  dis- 
cbarge that  daty,  is  not  liable  for  physician's 
negligence  or  lack  of  skUi,  but  only  for  failure 
to  exerdse  ordinary  care  to  select  a  physician 
with  requisite  skill  and  learning  who  will  give 
employs  tbe  treatment  and  attention  which  the 
case  requires. 

Appeal  from  Circuit  Court,  Prairie  County; 
Thos.  C.  Trimble,  Judge. 

Action  by  Flinn  Smith  against  tbe  Buck- 
eye Cotton  Oil  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Glenn  H.  Wlmmer,  of  Des  Arc,  and  Brund- 
idge  &  Neclly,  of  Searcy,  for  appellant. 
Cockrlll  &  Armlstead,  of  Little  Rock,  for 

appellee. 

SMITH,  J.  Appellant  was  the  plaintiff 
below,  and  alleged  in  his  complaint  that  while 
employed  by  appellee  (the  defendant)  he  was 
directed  to  w^pe  an  engine,  and  while  doing 
so  got  bis  fingers  caught  and  crushed  in  tbe 
machinery,  and  that  thereafter  he  was  direct- 
ed to  go  to  a  physician  employed  by  appellee 
to  treat  its  injured  einploySs,  and  that  tills 
physician  treated  his  injuries  so  carelessly 
and  negligently  that  the  amputation  of  all 
the  fingers  on  the  injured  hand  became  neces- 
sary. In  support  of  those  allegations  testi- 
mony was  offered  which  would  have  support- 
ed a  verdict,  had  the  Jury  so  found,  that  ap- 
pellant had  not  been  properly  and  skillfully 
treated  by  the  physician.  But  at  the  conclu- 
sion of  appellant's  testimony  the  court  di- 
rected the  jury  to  return  a  verdict  In  appel- 
lee's favor,  and  this  appeal  has  been  prose- 
cuted from  the  Judgment  pronounced  there- 
on. 

[1]  The  testimony  In  the  case  appears  to 
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have  been  addressed  to  tbe  proposition  that 
the  physician  was  negligent,  and  that  appel- 
lee was  liable  for  this  negligence  because  It 
directed  appellant  to  consult  him.  There  is 
no  Intimation  in' the  pleadings  that  appellee 
was  negligent  In  selecting  a  physician,  nor 
Is  there  any  testimony  to  that  effect  unless 
It  be  by  inference  that  appellee  was  negli- 
gent through  having  employed  a  negligent 
physician,  and  in  appellant's  brief  cases  are 
cited  in  which  tills  court  has  held  that  plead- 
ings will  be  treated  as  amended  to  conform 
to  the  testimony  where  the  testimony  is  ad- 
mitted without  objection.  No  offer  was  made 
to  amend  the  pleadings  In  the  court  below, 
nor  was  it  there  insisted  that  the  pleadings 
should  be  treated  as  amended  to  conform  to 
the  testimony,  and  we  think  that  no  policy, 
however  liberal,  at  permitting  pleadings  to 
be  treated  tis  amended  to  conform  to  unob- 
jected testimony  would  require  us  to  treat 
the  pleadings  as  amended  to  allege  a  fact 
which  appears  in  the  testimony,  not  as  a  di- 
rect aflJrmatlon,  but  only  as  an  inference 
from  the  testimony. 

[I]  We  have  a  case,  therefore,  In  which  the 
pleadings  and  proof  show  only  that  an  In- 
jured employs  was  directed  to,  and  placed 
in  charge  of,  a  physldan  who  was  guilty  of 
negligence  In  his  treatment  of  the  case.  But 
this  allegation  and  this  proof  did  not  make  a 
case  for  the  Jury.  Where  the  employer  owes 
his  employe  the  duty  of  furnishing  medical 
attention,  or  undertakes  to  discharge  that 
duty,  he  does  not  become  liable  for  the  phy- 
sician's negligence  or  lack  of  skill,  but  is 
liable  only  when  he  fblls  in  the  discbarge 
of  his  duty  to  exercise  ordinary  care  to  se- 
lect a  physician  possessing  the  requisite  skill 
and  learning  and  one  who  would  give  the 
patient  the  attention  and  treatment  which 
the  case  requires.  This  is  the  doctrine  of 
the  case  of  Ark.  Midland  Ry.  Co,  ▼.  Pearson, 
98  Ark.  399,  136  S.  W.  917,  84  I*  R.  A.  (N.  S.) 
317,  and  of  St.  U,  I.  M.  A  S.  R.  Co.  v.  Tay- 
lor, 113  Ark.  445,  168  S.  W.  564. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed. 


EDWARDS  T.  HARRIS.     (No.  220.) 
(Snprcme  Gonrt  of  Arkansas.     May  19,  191ft.) 

1.  Appeal  ano  Ebbob  ®=»1002— Tbial— Con- 
ixicT  of  Testimont— Vebdiot— Conclusive- 

RESS. 

Where  there  was  a  conflict  in  the  testimony 
as  to  an  iasae,  the  appellate  court  most  treat 
the  iasae  as  settled  by  tlie  jury's  verdict. 

2.  Appeai-  Airo   Bbbob  €=»1099(7)— I/AW   or 
Case— PoBMEB  Ruuwo  as  to  Competenct 

OF  EvmElTOE. 

A  mling  upon  a  former  appeal  that  a  writ- 
ten contract  was  competent  evidence  to  prove 


ownership  of  the  flour  In  question  became  the 
law  of  the  case. 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;   A.  B.  Prlddy,  Judge. 

Action  by  E.  F.  Edwards  against  C.  C  Har- 
ris. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

See,  also,  129  Ark.  253,  195  S.  W.  1064.       . 

* 

Calvin  Sellers  and  Edward  Qordon,  both  of 
Morrtllton,  for  appellant. 

W.  P.  Strait,  of  MorrlUton,  for  appellee. 

McOULIiOCH,  C.  J.  Appellant  was  the 
plaintiff  below,  and  contended  that  he  had 
loaned  money  to  a  copartnership  of  which 
appellee  was  a  member  for  use  in  paying  the 
price  of  a  carload  of  flour  which  appellant, 
as  broker  or  agent  for  a  milling  compauj', 
had  previously  sold  and  shipped  to  said  co- 
partnership. 

[1]  The  further  contention  of  appellant 
was  that  the  carload  of  flour  was  turned  over 
to  him  to  hold  as  a  pledge  to  secure  the  loan, 
and  that  on  the  failure  of  the  appellee  and 
his  copartners  to  repay  the  money  he  had 
sold  the  flour,  which  brought  less  than  the 
amount  of  the  debt. 

On  the  other  hand,  the  contention  of  appel- 
lee was  that  appellant  was  the  owner  of  the 
flour,  and  that  his  (appellee's)  firm  bad  mere- 
ly entered  into  an  oral  agreement  with  appel- 
lant to  purchase  the  flour  when  convenient 
for  them  to  buy  and  pay  for  it  There  was  a 
conflict  In  the  testimony  as  to  this  Issue,  and 
we  must  treat  the  Issue  as  settled  against 
appellant  by  the  Terdict  of  the  Jury. 

The  testimony  tends  to  show  that  Rain- 
water, a  banker,  was  the  agent  of  appellant 
in  the  transaction  with  appellee,  and  that  a 
certain  written  contract  which  recited  that 
appellant  was  the  owner  of  the  flour  was  pre- 
pared by  Rainwater  and  signed  by  appellee. 
The  testimony  was  sufficient  to  establish 
Rainwater's  agency,  and  that  appellant  au- 
thorized him  to  prepare  this  contract,  and 
the  Inference  is.  warranted  from  the  testimo- 
ny that  appellant  was  aware  of  what  was  to 
be  the  contents  of  the  writing. 

[2]  The  court,  over  appellant's  objection, 
allowed  this  contract  to  be  introduced  in  evi- 
dence, and  this  ruling  is  assigned  as  error. 
On  the  former  appeal  in  this  case  (129  Ark. 
253,  196  S.  W.  1064)  the  court  decided  that 
this  written  contract  was  competent  evidence 
as  a  circumstance  tending  to  prove  the  own- 
ership of  the  flour,  and  that  ruling  became 
the  law  of  the  case. 

Mo  objection  has  been  presented  here  to 
any  of  the  court's  charge  to  the  Jury,  and,  as 
no  error  appears  in  the  record,  it  follows  that 
the  Judgment  must  be  affirmed ;  and  It  is  so 
ordered. 
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SKILLERN  ▼.   WHTTB  RIVER  LEVEE 
DIST.     (No.  211.) 

(Supreme  Court  of  Arkansas.     May  12,  1910.) 

1.  Statutes  <3=»141(2)— Re-enactment — Set- 
ting OUT  at  Length — Levee  Districts — 
Independent  Legislation. 

Acts  1919,  No.  166,  to  aid  a  designated 
levee  district  and  increasing  the  benefits  to 
the  real  ffitate  therein  at  the  rate  of  6  per 
cent,  per  annum,  such  increase  to  be  cumula- 
tive and  to  continue  until  the  indebtedness  ia 
fully  paid,  although  relating  to  the  same  sub- 
ject-matter as  Sp.  &  Priv.  Acts  1011,  p.  215, 
does  not  violate  Const,  art  6,  |  23,  requiring 
the  re-enactment  and  publication  at  length  of 
laws  which  are  revived,  amended,  extended, 
or  conferred,  since  such  act  does  not  amend 
Sp.  &  Priv.  Acta  Idll,  p.  215,  but  is  an  inde- 
pendent and  inconsistent  enactment. 

2.  Levees  ^=>25 — Levee  Dibtbictb  —  Assess- 
ment OF  Benefits  —  Power  of  Leoibla- 
tube. 

Since  the  Legislature  may  act  directly  in 
assessing  benefits  to  accrue  from  local  improve- 
ments which  it  has  authorized,  which  determi- 
nation is  conclusive  unless  arbitrary,  unjust, 
or  unreasonable,  it  is  within  the  power  of  the 
Legislature  to  increase  the  benefit  of  a  levee 
district  at  the  rate  of  6  per  cent,  per  annum ; 
to  be  cumulative  and  continuous  until  the  en- 
tire indebtedness  is  paid. 

3.  Levees  ®=»25  —  Levee  Districts  —  In- 
crease OF  Absbssxentb  for  Benefits  — 
Deusoation  or  Legislative  Powxb. 

Where  the  Legislature  has  power  primari- 
ly to  determine  the  value  of  the  benefits  of  a 
local  improvement,  it  may  increase  such  ben- 
efit assessments  either  directly  or  by  a  board 
of  assessors  of  the  improvement  to  which  the 
power  has  been  delegated. 

4.  Lbtxes  <S=>25— Levee  Districts— Statutes 
Increasing  Assebsicents  fob  Benefits- 
Validity. 

Acts  1919,  No.  166,  providing  for  aid  to  a 
designated  levee  district  and  increasing  the  as- 
sessments of  benefits,  held  not  void  as  imposing 
any  burden  on  the  property  in  excess  of  the 
value  of  the  benefits  to  the  lands. 

5.  Levebs  *=»a—C0N8TBUCTi0N— Disregard 
OF  Subplusage— Mistakes  Of  Fact. 

Notwithstanding  Acts  1919,.  No.  166,  au- 
thorizing a  designated  levee  district  to  issue 
bonds  for  funds  to  strengthen  and  repair  lev- 
ees, indicates  a  mistake  of  fact  as  to  an  in- 
debtedness incurred  because  of  a  previous  over- 
flow, the  statute  must  be  given  effect;  the 
reference  to  such  overflow  being  surplusage. 

6.  Pleading  ®=»8(2)— Conclusions— Neces- 
sitt  of  Allegations  of  Fact  in  Plead- 
ings. 

In  a  suit  to  restrain  a  levee  district  from 
increasing  assessments  and  from  issuing  bonds, 
an  allegation  in  the  complaint  that  the  indebt- 
edness of  the  district  will  be  thereby  increased 
to  greatly  exceed  the  benefits  assessed,  allega- 
tions of  fact  showing  such  to  be  the  case,  is 
insufficient. 


Appeal  from  Monroe  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  B.  A.  SkUlem  against  tbe  White 
River  Levee  (District.  Froni  a  decree  dis- 
missing the  complaint  for  want  of  equity,  on 
demurrer,  complainant  appeals.    Affirmed. 

This  action  was  instituted  by  the  appel- 
lant against  the  appellee,  as  the  board  of 
directors  of  the  White  river  levee  district, 
for  the  purpose  of  prevehtiag  them  from 
increasing  the  assessments  against  his  land 
and  from  issuing  certain  bonds. 

The  White  River  levee  district  was  cre^ 
ated  by  act  97  of  the  Special  and  Private 
Acts  of  tbe  General  Assembly  of  tbe  State 
of  Arlunsas  for  the  year  1911.  The  act 
provided  for  tbe  assessment  of  benefits  by 
reason  of  the  levee  protection  and  author- 
ized the  levy  of  an  annual  tax  upon  the 
lands  Included  in  the  district  upon  the  bene- 
fits so  assessed.  The  benefits  to  the  lands 
by  reason  of  the  building  of  the  levee  were 
to  be  ascertained  and  assessed  by  a  board  of 
assessors  chosen  by  the  board  of  directors 
for  that  purpose,  and,  when  the  assessments 
were  completed,  they  were  to  so  remain  un- 
til the  next  assessment  was  ordered  by  the 
board.  The  benefits  were  assessed  by  the 
board  of  assessors  at  $15  per  acre.  The 
district  comprised  several  thousand  acres 
of  land  in  the  counties  of  Woodruff,  Monroe, 
and  Prairie.  Act  104,  vol.  1,  Acts  1917,  p. 
619,  authorized  the  White  River  levee  dis- 
trict, upon  the  petition  of  landowners  own- 
ing not  less  than  70  per  cent,  of  the  total 
acreage,  to  Issue  certificates  of  indebtedness 
to  raise  money  to  repair  the  levee,  in  emer- 
gency, when  same  bad  been  damaged  by 
overflow  or  other  cause,  or  was  in  danger. 
After  the  passage  of  tbe  act  of  1917,  a  peti- 
tion of  tbe  landowners  of  the  district,  in 
conformity  with  the  statute,  was  filed  in 
the  chancery  court,  and  the  court  granted 
the  petition  and  ordered  that  certificates  of 
Indebtedness  be  issued  to  secure  funds  for 
the  purpose  of  repairing  certain  portions  of 
the  levee.  The  certificates  of  Indebtedness 
thus  authorized  were  not  Issued,  and  the 
work  of  repairing  the  levee  at  that  time 
was  not  performed.  The  Legislature  of 
1919  passed  Act  No.  166,  which  reads,  in 
part,  as  follows: 

"Sec.  2.  On  account  of  the  levee  improve- 
ment and  the  other  work  incident  thereto, 
which  has  already  been  completed,  and  wtdch 
is  largely  in  excess  of  the  improvement  origi- 
nally contemplated  by  the  district,  as  well  as 
the  improvements  now  in  process  of  comple- 
tion, the  benefits  to  the  real  estate  therein, 
as  heretofore  fixed  and  determined,  are  hereby 
increased  at  the  rate  of  six  per  cent,  per  annum; 
such  increase  of  benefits  shall  be  cumulative 
and  shall  continue  from  year  to  year  until  the 
present  indebtedness  of  the  district  is  fully 
matured  and  paid,  and  such  annual  installments 
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thereof  akall  be  effective  on  the  first  day  of 
June  of  each  year. 

"Sec.  8.  The  majority  of  the  laadowners  of 
said  'district  having  dnly  authorized  said  dis- 
trict to  issue  certificates  of  indebtedness  not 
to  exceed  $100,000  for  the  porpoae  of  paying 
the  indebteidneu  of  tha  district  incnrred  dar- 
ing the  overflow  of  IMS,  and  also  for  the  pur- 
pose of  raising  funds  to  pay  for  the  present 
necessary  work  of  raising,  strengthening  and 
repairing  the  levee  of  said  district,  the  board 
of  directors  of  said  district  are  hereby  author- 
ized to  borrow  a  sum  of  money  not  in  excess 
of  $100,000  for  the  purpose  of  funding  said 
certificates  of  indebtedness,  and  to  issue  there- 
for the  negotiable  bonds  of  the  district,  payable 
at  such  times  as  they  deem  best,  and  bearing 
a  rate  of  interest  not  to  exceed  six  per  cent, 
per  annum." 

The  Legislature  of  1918  also  passed  Act 
No.  178,  section  1  of  wblcb  reads  as  fol- 
lows: 

"The  board  of  directors  of  the  White  River 
levee  district  shall  have  the  power  to  straight- 
en the  channel  of  Cache  river  as  a  means  of 
protecting  the  lands  of  the  district  against  in- 
undations from  the  waters  of  said  river,  and 
may  issue  the  bonds  of  the  district  in  a  sum  not 
exceeding  $160,000  and  bearing  interest  at  a 
rate  not  exceeding  six  per  cent,  for  the  pur- 
pose of  raising  the  money  to  do  such  work." 

Appellant  was  tbe  owner  of  land  In  the 
levee  district.  He  set  up  the  above  statutes 
in  bis  complaint,  and  alleged  that  the  orig- 
inal assessments  of  benefits  amounted  to 
$16  per  acre  on  the  lands;  that  the  board 
of  directors  "are  proceeding  to  Increase  the 
benefits  assessed"  against  his  lands  and 
other  lands  of  the  district  6  per  cent,  per 
year  for  the  year  1919.  He  alleged  that  no 
certificates  of  Indebtedness  were  issued  un- 
der the  provisions  of  tbe  act  of  1917,  but, 
notwithstanding  that  tact,  the  board  of  di- 
rectors "are  attempting  to  issue  and  sell 
the  negotiable  bonds  of  the  district  to  the 
amount  of  $100,000  under  the  provisions  of 
Act  166  and  $150,000  under  Act  178  of  the 
Acts  of  1919."  He  alleged  that  the  issue  of 
bonds  in  these  amounts  "will  cause  the  In- 
debtedness of  the  district  to  greatly  exceed 
the  benefits  assessed  against  tbe  lands  of 
the  district  by  the  board  of  assessors ;  that 
the  same  is  prohibited  In  tbe  act  creating 
said  district,  and  that,  if  such  bonds  are  is- 
sued and  sold,  such  action  of  the  board  of  di- 
rectors will  create  a  cloud"  upon  bis  title. 
He  alleged  that  tbe  acts  of  tbe  board  in 
increasing  his  assessments  and  issuing  of 
bonds  above  set  forth  were  unlawful,  and 
prayed  that  the  board  of  directors  be  re- 
strained from  so  doing. 

The  appellee  demurred  to  tbe  complaint 
oa  the  ground  that  it  did  not  state  a  cause 
of  action.  Tbe  court  sustained  the  demur- 
rer and  entered  a  decree  dismissing  the  same 
for  tbe  want  of  equity,  from  wblcb  is  this 
appeal. 
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Appellant,  pro  se. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough, of  Little  Rock,  for  appellee. 

WOOD,  X  (after  stating  tbe  facts  as 
above).  It  appears  from  the  allegations  of 
the  complaint  that  the  board  of  assessors 
provided  for  In  Act  97  of  the  Acts  of  the 
General  Assembly  for  the  year  1911,  creat- 
ing appellee  levee  district,  assessed  the  ben- 
fita  to  be  derived  from  tbe  protection  afford- 
ed by  the  levee  improvements  contemplated 
at  $1S  per  acre.  It  further  appears  that 
tbe  Legislature  of  1919,  by  section  2  of  Act 
No.  166,  "passed  for  tbe  purpose  of  aiding 
the  White  River  levee  district,"  "increased 
tbe  benefits  to  tbe  real  estate  therein  at 
the  rate  of  6  per  cent  per  annum."  The 
act  specified  that: 

"Such  increase  shall  be  cumulative,  and  shall 
continue  from  year  to  year  until  the  present 
indebtedness  of  the  district  is  fully  matured 
and  paid." 

[1]  Section  5  of  Act  97,  creating  the  dis- 
trict, provides  Oiat  the  assessments  of  the 
board  of  assessors  "shall  be  tbe  assessment 
of  said  levee  district  tmtil  the  next  assess- 
ment shall  be  ordered  by  the  board  of  di- 
rectors." It  is  argued  that  section  2  of  Act 
166,  supra,  alters  and  extends  tbe  provi- 
sions of  section  6,  supra,  of  the  original  act, 
creating  the  district,  without  re-enacting 
and  publishing  at  lengtti  that  section,  and 
thus  violates  section  23,  art.  5,  of  the  Con- 
stitution, which  provides: 

"No  law  shall  be  revived,  amended  or  the 
proviaions  thereof  extended  or  conferred  by 
reference  to  its  title  only;  but  so  much  there- 
of as  is  revived,  amended,  extended  or  confer- 
red shall  be  re-enacted  and  published  at 
length." 

Section  2  of  Act  166,  supra,  does  not  pur- 
port to,  and  does  not  in  fact,  amend  or  ex- 
tend tbe  provisions  of  section  5  of  Act  97 
of  the  Acts  of  1911,  "by  reference  to  its  title 
only  or  In  any  otber  way."  .The  tiUe  of  tbe 
act  under  review  is  "An  act  entitled  an  act 
in  aid  of  the  White  River  levee  district."  It 
is  a  wholly  independent  enactment  Tme, 
its  effect  is  to  repeal  that  part  of  section  3 
of  Act  97  of  tbe  Acts  of  1911  wblcb  reads: 

"And  their  assessment  as  equalised  shall  be 
the  assessment  of  said  levee  district  until  the 
next  assessment  shall  be  ordered  by  the  board 
of  directors," 

But  this  is  so  because  section  2  of  Act 
166,  supra,  Is  a  direct  assessment  of  bene- 
fits by  the  legislature,  and  is  in  invinc- 
ible confilct  with  that  part  of  section  5  of 
Act  97,  last  above  quoted,  which  continues 
the  assessment  of  benefits  made  by  the  board 
of  assessors  "until  the  next  assessment  shall 
be  ordered  by  the  board  of  directors."  In 
Scales  V.  State,  47  Ark.  476,  1  S.  W.  769,  58 
Am.  Rep.  768,  Chief  Justice  Cockrill.  speak- 
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iBg  of  the  provision  of  the  .Constttutlon  now 
under  consideration,  said: 

"It  is  w«U  settled  that  this  provision  does 
not  make  it  necessary,  when  a  new  statute  is 
passed,  that  all  prior  laws  modified,  affected 
or  repealed  by  implication  by  it  should  be  re- 
enacted." 

See,  also,  the  opinion  by  him  in  Watklns 
▼.  Eureka  Springs,  49  Ark.  131-134,  4  8.  W. 
884.  The  act  therefore  is  not  In  conflict 
with  section  23,  art.  6,  of  the  Constitution. 

[2-4]  It  is  also  urged  that  the  Legislature 
has  no  power  to  increase  the  benefits  assess- 
ed by  the  board  of  assessors  at  the  rate  of  6 
per  cent,  per  annum  and  to  make  same 
cumulative  and  continuous  until  the  exist- 
ing indebtedness  matured  and  was  paid.  It 
is  the  settled  law  In  this  state  that  the  Leg- 
islature may  act  directly  in  assessing  bene- 
fits to  accrue  from  local  improvements 
which  It  has  authorized,  and  the  "legisla- 
tive determination  should  be  and  is  conclu- 
sive unless  it  is  arbitrary  and  without  any 
foundation  in  justice  and  reason."  Salmon 
V.  Board  of  Directors,  100  Ark.  366,  140  S. 
W.  585;  Moore  v.  Board  of  Directors  of 
Long  Prairie  Levee  District,  98  Ark.  113, 
lie,  117,  135  S.  W.  819;  Board  of  Improve- 
ment V.  Pollard,  98  Ark.  543,  136  S.  W.  957 ; 
and  cases  cited.  Since  under  these  deci- 
s^ions  the  Legislature  has  the  power  prima- 
rily to  determine  the  value  of  the  benefits  to 
be  derived  from  a  local  improvement,  it  fol- 
lows as  a  necessary  corollary  to  this  doc- 
trine that  the  Legislature  may  increase  the 
original  amount  of  the  benefit  assessment, 
whether  same  was  made  directly  by  it  or  by 
a  board  of  assessors  to  which  the  power  had 
been  delegated.  The  exercise  of  the  power 
in  the  first  instance  did  not  exhaust  it.  The 
Legislature  could  continue  to  exercise  the 
power  until  the  purpose  in  creating  the 
levee  district  had  been  consummated.  The 
method  prescribed  in  section  2  of  Act  166, 
supra,  by  which  the  Legislature  determined 
that  the  amount  of  tlie  value  of  the  bene- 
fits which  would  accrue  to  the  lands  by  rea- 
son of  the  Improvement  would  be  represent- 
ed by  a  sum  consisting  of  the  original  as- 
sessment of  $15  per  acre  at  rate  of  6  per 
cent,  per  annum  thereon,  to  be  cumulative 
and  to  continue  from  year  to  year  until  the 
Indebtedness  of  the  district  was  mature,  was 
within  the  province  of  the  Legislature.  The 
amount  of  the  value  of  the  benefits  could  be 
easily  and  definitely  ascertained  by  this 
method,  because  it  fixed  with  certainty  the 
time  for  the  interest  to  run  as  the  date 
when  the  then  indebtedness  of  the  district 
matured.  In  Oliver  v.  Whittaker,  122  Ark. 
291,  183  S.  W.  201,  the  court  held  that  as- 
sessments of  benefits  could  be  made  to  bear 
Interest  at  the  rate  of  6  per  cent  per  an- 
num under  a  statute  which  provided  that 
"the  deferred  Installments  of  the  assessed 
benefits  shall  bear  interest  at  the  rate  of 


six  per  cent  iwr  annum,  and  should  be  pay- 
able only  In  installments  as  levied."  In 
cooostrulng  this  provision,  the  court-  said 
that  it  was  not  intended  "to  authorize  the 
imposition  of  any  burden  in  excess  of  the 
actual  value  of  benefits  to  the  property,  to- 
gether with  interest  on  deferred  payments." 
So  it  may  be  said  here  that  there  was  noth- 
ing in  the  language  of  the  act  that  reveals 
any  intention  on  the  part  of  the  Legislature 
to  impose  any  burden  upon  the  property  in 
excess  of  the  value  of  the  benefits  to  the 
lands. 

The  appellant  further  contends  that  the 
board  had  no  authority  to  issue  bonds  un- 
der the  third  section  of  Act  166,  supra,  for 
the  reason  that  at  the  time  of  its  passage 
there  were  no  certificates  of  Indebtedness 
outstanding,  inasmuch  as  the  work  contem- 
plated by  the  act  of  1917  was  never  per- 
formed, and  no  certificates  of  indebtedness 
were  actually  issued  under  the  authority 
of  such  act  But  the  language  of  section  3 
of  Act  166,  supra,  shows  that  the  board  was 
authorized  to  issue  certiflcates  of  indebted- 
ness in  the  sum  of  $100,000  not  only  for  the 
indebtedness  of  the  district  "Incurred  dur- 
ing the  overflow  of  1918,"  but  also  "for  the 
purpose  of  raising  funds  to  pay  for  the 
present  necessary  work  of  raising,  strength- 
ening, and  repairing  the  levee  of  said  dis- 
trict" 

Although  It  appears  from  the  allegations 
of  the  complaint  that  the  Legislature  made 
a  mistake  In  finding  that  there  was  a  pres- 
ent indebtedness  against  the  district  for 
work  done  during  the  overflow  of  1918,  yet 
the  language  of  the  third  section  of  the  act 
shows  that  the  Legislature  was  not  under 
any  misapprehension  as  to  the  existing  ne- 
cessity of  "raising,  strengthening,  and  re- 
pairing" the  levee  of  the  district.  There 
are  no  allegations  of  fact  in  the  complaint 
showing  that  the  necessary  work  to  be  done 
in  order  to  effectuate  the  purpose  in  build- 
ing the  levee,  namely,  to  protect  the  lands 
from  overflow,  would  cost  less  than  the  sum 
of  $100,000.  To  be  sure,  the  Legislature 
would  have  no  power  to  authorize  the  issu- 
ance of  bonds  to  liquidate  an  Indebtedness 
which  had  not  been,  and  which  would  never 
be.  Incurred.  But,  taking  the  language  of 
the  act  as  a  whole,  it  clearly  evinces  the 
purpose  to  provide  a  fund  to  be  expended  in 
necessary  work  on  the  levee. 

[5]  Being  convinced  that  such  was  the  in- 
tention of  the  Legislature  from  the  language 
employed,  it  is  our  duty  to  give  effect  to 
the  statute  even  though  some  of  the  lan- 
guage indicates  that  it  was  used  under  a 
mistake  of  fact.  The  words  "incurred  dur- 
ing the  overflow  of  1918"  should  be  treated 
as  surplusage,  and  could  and  should  be  elim- 
inated In  order  to  carry  out  the  manifest 
purpose  of  the  Legislature.  This  view  is  in 
accord  with  recognized  canons  for  the  cot^ 
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rect  InterpretatloD  at  statutes,  as  announc- 
ed by  the  best  authors  on  the  subject,  and 
often  approved  by  our  own  court.  See  Lew- 
is' Sutherland  on  Stat  C!on.  {(  363  to  384,  in- 
dnslTe;  also  sections  489,  490;  Endllch  on 
the  Int.  of  Stat.  {  365,  chapter  4,  |  73,  and 
sections  264,  26S;  Bowman  v.  State,  93  Ark. 
168,  129  S.  W.  80;  Garland  Power  ft  Dev. 
Co.  V.  State  Board  of  K.  B.  Incorp.,  ©4  Ark. 
422,  127  S.  W.  454;  Snowden  ▼.  Thompson, 
106  Ark.  517,  153  S.  W.  823;  State  v.  Tru- 
lock,  109  Ark.  556,  160  S.  W.  516;  Nakdimen 
y.  Ft.  Smith  ft  Van  Bnren  Bridge  Dist.,  115 
Ark.  194,  172  S.  W.  272;  and  other  cases 
cited  in  4  Crawford's  Digest,  p.  4677,  f{ 
SS-S6. 

[6]  It  Is  alleged  In  the  complaint  that  the 
Issues  of  bonds  under  Acts  166  and  178,  su- 
pra, will  cause  the  Indebtedness  of  the  dis- 
trict to  greatly  exceed  the  benefits  assessed 
against  the  lands  of  the  district,  but  no 
facts  are  alleged  to  show  that  such  is  the 
case.  In  Moore  v.  Board  of  Directors  of 
Long  Prairie  Levee  Dist,  supra,  we  held 
that  the  courts  cannot  review  "merely  on 
general  allegations  that  the  assessmoita 
are  arbitrary,  excessive,  and  confiscatory." 
Facts  must  be  pleaded  which  show  that  the 
decision  of  the  lawmakers  was  not  merely 
erroneoas,  but  that  it  was  manifestly  out- 
side of  the  range  of  the  facts. 

In  disposing  of  the  allegations  of  the 
complaint  on  demurrer  and  ruling  that  Act 
178  of  tlie  Acts  of  1919,  supra.  Is  not  open 
to  the  objection  here  urged  against  it,  we 
reserve  our  decision  as  to  its  validity  if  Its 
constitntlonality  should  be  challenged  od 
other  grounds. 

Finding  no  error  In  the  rulisgi-  of  the 
court.  Its  judgment  is  affirmed. 


NELSON  ▼.  8TATH.     (No.  221.) 
(Supreme  Court  of  Arkansas.    May  19,  1919.) 

1.  Criuikai.   Law    *=»1159(2,    4)— Review— 
BVIDBNCZ  TO  StrSTAlN  Vbbdict— Cbewbiu- 

TT  or  PBosEomTNO  Witness. 
In  a  prosecution  for  vitflation  of  the  law 
prohibiting  the  sale  of  intoxicating  liquors, 
the  credibility  of  the  state's  witneas  was  a 
question  for  the  jury,,  and  where  Ite  testified  to 
the  sale,  it  cannot  be  said  that  there  was  no 
substantial  evidence  to  supcoit  the  verdict. 

2.  INTOXIOATIRS    LiQUOXS   «B»238(1>— PB08B- 

onnoH  voR  Sbixino— Btidencx  or  Qvair— 

QiTssnoir  roB  Juby. 
In  a  prosecution  for  violation  of  the  law 
against  selling  intoxicating  liquors,  where  de- 
fendant was  introduced  as  a  witness  and  de-. 
nied  that  he  sold  whisky  and  contradicted 
state's  witnesses,  it  was  for  the  jury  to  de- 
termine whether  or  not  defendant  was  beyond 
a  reasonable  doubt  guilty  of  the  offense  charged. 
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3.  Cbiionai,  Law  4s>703— OPEwnfo  Stats - 
vxm  —  MisooiTDUoT  or  ODuirsEt.  —  Oood 
Faxtr.  V 

In  a  prosecution  for  selling  intoxicating  liq- 
uor, the  prosecuting  attorney's  opening  state- 
ment tliat  "prosecuting  witness,  after  making 
inquiries  and  having  information  as  to  the 
defendant's  seUing  whisky,"  etc,  presumably 
leading  up  to  an  outline  of  the  witness'  testi- 
mony, and  not  as  an  attempt  to  introduce  hear- 
say evidence,  and  apparently  in  good  faith,  must 
be  held  not  misconduct  of  counsel ;  good  faith 
being  the  general  test  in  passing  upon  prelim- 
inary statements  in  criminal  cases  to  the  Jury. 

4.  WiTRESBES  $=b350  —  CBEDiBiLnr  or  Dk- 

rENDANT— FOBUEB  OFFENSES. 

Where  the  defendant,  being  prosecuted  for 
selling  intoxicating  liquors,  took  the  stand  as 
a  witness,  it  was  proper  on  cross-examination 
for  the  prosecuting  attorney  to  ask  the  de- 
fendant concerning  the  commission  of  other 
offenses,  for  the  purpose  of  reflecting  upon  his 
credibility. 

6.  CBiinNAL  Law  <8e91086(14)— AppkaIi— Rao- 

OBD— BXCEFTIONB. 

Where  the  record  in  a  criminal  case  fails  to 
show  that  exceptions  were  saved  concerning 
matters  argued  for  reversal,  such  matters  can- 
not be  considered. 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty;   Geo.  W.  Clark,  Judge. 

Albert  Nelson  was  convicted  of  the  of- 
fense of  selling  Intoxicating  liquors  In  vio- 
lation of  law,  and  he  appeals.  Judgment 
affirmed. 

J.  B.  Beed,  of  Lonoke,  for  appellant. 
Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst.  Atty.  Gen.,  for  the  State. 

Mcculloch,  C.  J.  Appellant  was  con- 
victed of  the  offense  of  selling  Intoxicating 
liquor,  and  the  principal  contention  on  this 
appeal  la  that  the  evidence  was  not  suffldent 
to  sustain  the  verdict. 

[1]  The  testimony  of  one  Ross  was  the 
only  direct  testimony  tending  to  establish 
appellant's  guilt.  Ross  testified  that  he  ob- 
tained money  from  one  Mr.  Swaim  with 
which  to  buy  whisky,  and  that  he  purchas- 
ed the  whisky  from  appellant  In  Lonoke 
county,  where  the  venue  In  the  case  Is 
laid  In  the  Indictment.  Ross  was  rigidly 
cross-examined,  and  according  to  his  testi- 
mony as  copied  in  the  record  he  was  to  some 
extent  vacillating  and  uncertain  tn  some  of 
his  statements,  but  he  testified  that  he  pur- 
chased the  liquor  from  appellant  His  cred- 
ibility was  a  question  for  the  Jury,  and  we 
cannot  say  that  there  was  not  substantial 
evidence  In  support  of  the  verdict 

[2]  Appellant  was  Introduced  as  a  witness, 
and  denied  that  he  sold  whisky,  but  this 
contradiction  was  a  question  for  the  jury 
to  determine  whether  or  not  appellant  was. 
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beyond  reasonable  doubt,  guilty  of  the  of- 
fense charged  In  the  Indictment. 

[3]  It  Is  next  contended  that  certain  re- 
marks of  the  prosecuting  attorney  in  his 
opening  statement  to  the  jury  before  the 
testimony  was  introduced  constituted  preju- 
dicial error.  The  remarlis  objected  to,  as 
copied  In  the  record,  were  as  follows : 

"The  prosecuting  witness,  Ge(irge  Ross,  aft- 
er making  and  inquiring  and  having  informa- 
tion as  to  the  defendant  selling  whisky,  and  an- 
other man  by  the  name  of  Strong,  and  talked 
with  him  about  the  matter." 

The  remainder  of  the  statement  of  the 
prosecuting  attorney  Is  not  brought  Into  the 
record,  and  we  have  no  means  of  knowing 
definitely  just  the  connection  In  which  this 
remark  was  made,  but  we  assume  that  It 
was  a  part  of  the  preliminary  statement 
leading  up  to  an  outline  of  the  testimony  of 
the  witness  Ross.  The  substance  of  the  re- 
mark is  that  the  prosecuting  witness,  after 
receiving  information  as  to  the  defendant's 
selling  whisky,  talked  with  him  about  it, 
and  proceeded  to  buy  the  whisky.  It  does 
not  appear  to  have  been  an  efrcn*t  on  the 
part  of  the  prosecuting  attorney  to  Intro, 
duce  hearsay  testimony,  nor  does  it  appear 
that  the  remark  was  made  otherwise  than 
In  good  faith,  in  an  attempt  of  the  officer 
to  correctly  outline  to  the  Jury  the  testi- 
mony which  be  expected  to  Introduce  for 
their  consideration.  Good  faith  is  generally 
the  test  in  passing  upon  the  conduct  of  such 
an  officer  in  bis  preliminary  presentation  of 
a  case  to  the  jury.  McFalls  y.  State,  66 
Arii.  16,  48  S.  W.  492.  According  to  that 
test,  we  do  not  think  that  there  has  been 
any  prejudice  to  the  rights  of  appellant  so 
as  to  call  for  a  reversal  of  the  judgment. 

[4]  Objection  is  made  that  the  prosecut- 
ing attorney  was  permitted  to  ask  appel- 
lant on  cross-examination  concerning  the 
commission  of  other  offenses,  but  that  was 
for  the  purpose  of  reflecting  upon  his  credibil- 
ity as  a  witness,  and  was  competent.  It  has 
been  so  decided  In  numerous  cases  In  this 
court. 

[B]  Other  matters  are  argued  here  as 
grounds  for  reversal,  but  the  record  fails  to 
show  that  exceptions  were  saved  concern- 
ing those  matters. 

Judgment  affirmed. 


COOPER  ▼.  RUSH.     (No.  212.) 
(Supreme  Court  of  Arkansas.    May  12,  1919.) 

1.  SUBBOOATION  ®s»31(6),  41(6)-^nDaiCBNT— 
Payment  of  Note  bt  Sukbtt— Bitbdeit  or 
PBoor. 
In  action  by  surety  on  note,  alleging  that 

he  paid  judgment  on  the  note  against  bim  and 


his  principal,  and  that  he  had  the  Judgment  as- 
signed to  himself,  and  that  therefore  he  should 
be  subrogated  to  the  rights  and  remedies  of 
the  judgment  creditor,  and  that  he  is  in  fact  a 
substituted  Judgment  creditor,  which  allega- 
tions are  denied  by  defendant,  plaintiff  has  the 
burden  of  iffoving  tlie  asai^ment  to  himself  of 
the  judgment,  for  the  law  does  not  itself  make 
the  assignment,  because  the  plaintiff,  on  pay- 
ing the  judgment,  might  have  procured  the 
judgment  creditor  to  assign  it  to  him. 

2.  Limitation  of  AonoNS  ^949(6)— AccBU- ' 
Ai.  OF  Cause  or  Action— Contbibdtion. 

Right  of  action  for  contribution  accrues 
when  one  surety  pays  more  than  his  stiare 
of  the  common  liabiUty. 

3.  tiiMiTATiON  OF  Actions  9s»28(1)— Statute 
Applicable  —  Cortbibotioh  Among  Co- 
bubktibs. 

The  three-year  statute  (Kirby's  Dig.  | 
5064)  applies  to  a  right  of  action  by  one  surety 
on  a  note  against  another  for  contribution: 
the  contract  for  contribution  being  an  implied 
one. 

Ajtpeal  from  Circuit  Court,  Garland  Coun- 
ty ;   Scott  Wood,  Judge. 

Action  by  L.  D.  Cooper  against  C.  C.  Rush. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

This  is  an  action  at  law  by  a  surety,  who 
claims  that  he  has  paid  Hie  amount  of  a 
judgment  obtained  against  him  and  his  prin- 
cipal. According  to  the  allegations  of  his 
complaint,  on  the  Slst  day  of  January,  1814, 
the  Citizens'  National  Bank  of  Hot  Springs 
obtained  judgment  in  the  Garland  circuit 
court  against  L.  D.  Cooper,  C.  C.  Rush,  and 
C.  G.  Bryan  for  the  sum  of  $1,532.58  and 
the  accrued  interest  The  judgment  was 
obtained  in  a  suit  on  a  certain  promissory 
note  executed  and  delivered  to  the  bank  by 
C.  G.  Bryan  and  C.  C.  Rush  on  April  19, 
1913,  for  the  sum  of  $3,500,  for  money  bor- 
rowed from  said  bank  by  Bryan  and  Rush. 
L.  D.  Cooper  Indorsed  said  note  as  surety, 
and  paid  to  the  bank  the  amount  of  its  judg- 
ment, and  had  the  same  assigned  to  him. 
The  complaint  further  alleges  that  no  part 
of  the  judgment  had  been  paid  to  the  plain- 
tiff, Cooper,  and  he  prays  Judgment  against 
the  defendant,  Rusli,  for  the  amount  sued 
for. 

The  defendant  demurred  to  the  complaint 
and  also  filed  an  answer.  In  his  answer 
the  defendant  admits  that  judgment  was 
rendered  against  the  plaintiff,  himself,  and 
C.  G.  Bryan  In  favor  of  the  CitiBens*  Na- 
tional Bank  for  the  sum  of  $1,532.58  and 
the  accrued  Interest,  as  alleged  in  the  com- 
plaint. The  defendant  avers  ttiat  he  was  a 
cosurety  with  the  plaintiff  on  said  note.  He 
denies  that  the  plaintiff  voluntarily  paid 
such  judgment,  but  alleges  the  truth  to  be 
that  the  same  was  collected  by  the  sheriff 
of  Garland  county  upon  execution.     He  de- 
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nles  that  mid  judgment  was  ever  assigned 
to  the  plaintiff.  The  defendant  also  plead- 
ed the  statute  of  limitations. 

The  case  of  Citizens'  National  Bank  v. 
C.  G.  Bosh,  0.  O.  Bryan  and  L.  D.  Cooper 
was  appealed  to  the  Supreme  Court,  and  the 
Judgment  was  afiSrmed  on  July  18,  1914. 
See  Rush  v.  Citizens'  National  Bank,  114 
Ark.  170,  160  S.  W.  777.  It  was  agreed  be- 
tween the  parties  hereto  that  the  transcript 
In  that  case  should  be  read  In  evidence  In 
the  case  at  bar.  In  so  far  as  the  same  was 
applicable.  According  to  the  evidence  ad- 
duced by  the  plaintiff  in  that  case,  Bryan 
and  Rush  executed  the  note  as  principals, 
and  Cooper  indorsed  It  for  them.  Accord- 
ing to  the  testimony  of  Bush,  he  only  sign- 
ed the  note  as  surety.  An  execution  was 
Issued  in  the  circuit  court  Judgment  in  the 
case  of  ClUzens'  National  Bank  ▼.  C.  O. 
Rush  et  al.,  and  returned  "Satisfied"  by  the 
sheriff  on  April  20,  1914. 

The  present  case  was  submitted  to  the 
court  sitting  as  a  Jury.  The  court  found 
that  the  action  was  barred  by  the  statute  of 
limitations  and  dismissed  the  complaint  of 
the  plaintiff.  From  the  Judgment  rendered, 
the  plaintiff  has  duly  prosecuted  an  appeal 
to  this  court 

L.  E.  Sawyer,  of  Hot  Springs,  for  appel- 
lant 

B.  G.  Davies,  of  Hot  Springs,  for  appel- 
lee. 


HART,  J.  (after  stating  the  facts  as 
above).  The  circuit  court  held  that  the 
plaintifTs  cause  of  action  was  barred  by  the 
statute  of  limitations.  The  plaintiff  sought 
to  avoid  the  bar  of  the  statute  by  alleging 
In  his  complaint  that  he  had  paid  the  Judg- 
ment against  himself,  the  defendant,  and 
C.  G.  Bryan,  and  had  the  same  assigned  to 
himself.  He  claims  that  he  should  be  subro- 
gated to  all  the  rigtits  and  remedies  of  the 
Judgment  creditor,  whose  debt  he  paid,  and 
that  he  is  in  fact  a  substituted  Judgment 
creditor.  Therefore  he  claims  that  section 
5073  of  Klrby's  Digest,  the  ten-year  stat- 
ute of  limitations  applicable  to  Judgments, 
governs  here.  On  the  other  hand,  defend- 
ant denied  that  the  Judgment  had  ever  been 
assigned  to  the  plaintiff.  He  claims  that 
section  6064  of  Klrby's  Digest  the  three- 
year  statute  of  limitations  applicable  to  Im- 
plied contracts  not  in  writing,  rules  the 
present  case; 

[1]  The  burden  of  proof  was  upon  the 
plaintiff  to  show  that  he  had  procured  an 
assignment  of  the  Judgment  to  himself.  The 
law  does  not  itself  make  the  assignment 
because  the  plaintiff  might  have  paid  off 
the  jndgment,  and  might  have  procured  the 
Judgment  creditor  to  assign  the  Judgment 
to  him;    but  it  devolved  upon   the  plaln- 
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tiff  to  establish  that  fact  by  proof.  This 
be  failed  to  do. 

[2]  The  court  found  in  taytfc  of  the  de- 
fendant oa  Ills  plea  of  the-  statute  of  limita- 
tions. The  case  was  tried  before  the  court 
sitting  as  a  Jury,  and  according  to  the 
defendant's  evidence  be  was  a  cosurety  with 
the  plaintiff  on  the  note.  The  right  of  ac- 
tion for  contribution  accrues  when  one  sure- 
ty pays  more  than  his  Share  of  the  common 
liability.  In  most  of  tlie  cases  it  is  said 
that  the  contract  for  contribution  between 
sureties  is  one  which  the  law  Implies  for 
their  mutual  protection  and  indemnity. 
Nearly  all  the  cases  agree,  however,  that 
no  cause  of  action  arises  until  payment  by 
one  of  thdr  common  debt,  and  the  statute 
of  limitations  begins  to  run  against  an  ac- 
tion to  enforce  contribution  at  the  time  of 
such  payment  Wood  v.  Leland,  1  Mete. 
(Mass.)  387,  and  Mentzer  v.  Burlingame,  78 
Kan.  219,  97  Pac  371;  18  L.  R.  A.  (N.  8.) 
585,  and  case  note.  Numerous  decisions 
which  we  have  read  are  cited  in  the  note  in 
support  of  the  principal  case. 

[3]  It  follows,  then,  that  there  was  an 
implied  liability  only  against  the  defend- 
ant and  the  three-year  statute  of  limita- 
tions governs.  Dismukea  v.  Halpern,  47 
Ark.  317,  1  S.  W.  564,  and  32  Cyc.  299. 
The  record  abows  that  the  plaintiff  paid 
the  Judgment  on  the  20th  day  of  April,  1914. 
The  present  suit  was  commenced  on  July  28, 
1918.  Consequently  more  than  three  years 
had  elapsed  between  the  time  when  the 
plaintiff's  cause  of  action  accrued  and  the 
time  when  he  commenced  this  suit 

Therefore  the  court  was  right  in  sustain- 
ing the  defendant's  plea  of  the  statute  of 
limitations,  and  the  Judgment  must  be  af- 
firmed. 


GRANT  et  al.  v.  BURROWS.     (No.  228.) 
(Supreme  Court  of  Arkansas.     May  19,  1919.) 

1.  Pbincifai.  and  Agent  «s>100(2)— Avtuob- 
rry  to  Rent. 

Facts  held  to  show  a  general  agency  for  the 
owners  of  a  plantation  to  rent  it  for  a  five-year 
term. 

2.  Fkaudb,  Statute  of  «=3l29C10)  —  Part 

PEB^'OBUA  NCX— IltPBOVKllENTS. 

The  question  whether  authority  of  the  own- 
ers' agent  to  l^ase  plantation  to  plaintiff  tor 
a  longer  period  than  one  year  could  be  confer- 
red in  parol  was  immaterial,  where  plaintiff 
complied  with  the  terms  of  his  five-year  lease 
by  paying  county,  state,  and  a  large  part  of 
Icvee  taxes,  and  placing  improvements  on  the 
plantation  to  the  value  of  about  |6,500. 

8.  Pbincipal  and  Agent  4=»  103(7)— Autuor- 
iTT  TO  Sell. 
Authority  conferred  upon  agent  by  owners 
of  a  plantation   to  represent  them  in  the  or- 
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ganUation  and  construction  o{  a  levee  built 
across  the  plantation,  in  the  matter  of  grant- 
ing a  right  of  way  and  agreeing  to  and  receiv- 
ing damages  therefor,  did  not  carry  the  infer- 
ence of  general  authority  to  sell  the  plantation ; 
the  special  agency  haTing  reference  to  but  the 
single  transaction. 

4.  Pbincipal  and  Agent  ®=>103(7) — Authob- 
ITT  TO  Seix. 
That  owners  of  a  plantation  confirmed  and 
acquiesced  in  a  sale  by  their  agent  of  a  part 
thereof  does  not  warrant  an  inference  that  they 
made  him  their  general  agent  to  sell  the  plan- 
tation without  consulting  them. 

8.  Pbincipai.  and  Agent  «=»108(7)  —  Au- 

THOBITT  TO   SkLL. 

It  cannot  be  inferred  that,  because  an  agent 
had  general  control  and  management  of  a 
plantation  for  rental  purposes,  he  likewise  had 
authority  to  execute  an  option  contract  for  tiie 
sale  and  purchase  thereof  at  a  future  data. 

6.  Principal  and  Agent  ®=>99  —  Special 

AOENOT. 

General  authority  cannot  be  inferred  from 
authority  given  to  perform  a  particular  act. 

7.  Pbincipal  and  Agent  «=al47(3)— Special 
Agenct. 

One  dealing  with  a  special  agent  whose  au- 
thority is  confined  to  a  single  transaction  or  a 
particular  act  must  ascertain  the  extent  of  hiii 
authority  and  contract  accordingly  before  the 
contract  will  be  binding  upon  the  principal. 

Hart,  J.,  dissenting. 

Appeal  from  Miller  Chancery  Court;  Jtu. 
D.  Shaver,  Chancellor. 

Suit  by  J.  B.  Burrows  against  B.  L.  Orant 
and  others.  From  the  decree  defendants  ap- 
peal, and  plaintiff  cross-appeals.    AfDrmed. 

3.  M.  Carter,  of  Texarkana,  for  appellants. 
M.  E.  Sanderson,  of  Texarkana,  for  appel- 
lee. 


HUMPHREYS,  J.  Appellee  Instituted  suit 
against  appellants  In  the  Miller  chancery 
court  to  prevent  the  sale  to  a  third  party 
of  the  "California  plantation"  on  Red  river 
In  said  county.  The  basis  of  the  suit  was 
a  wrlten  contract  entered  Into  by  and  be- 
tween appellee  and  one  R.  L.  Grant,  of  date 
September  25,  1916,  providing.  In  substance, 
that  appellee  Should  become  the  tenant  of 
appellants  on  said  property  for  a  period  of 
five  years,  beginning  on  the  1st  day  of  Jan- 
uary, 1017,  and  ending  on  January  1,  1922, 
for  the  use  of  which  appellee  was  to  pay 
all  the  taxes  on  the  estate  during  the  period 
and  to  clear  200  acres  of  land  and  make  oth- 
er valuable  Improvements.  The  last  dause 
In  the  contract  was  an  agreement  on  the 
part  of  R.  L.  Grant  to  sell  the  plantation  to 
appellee  at  the  expiration  of  the  lease  for 
$10  per  acre  for  the  lands  east  of  the  levee. 


and  $20  per  acre  for  the  lands  west  of  the 
levee. 

The  final  Issues  presented  by  the  several 
pleadings  and  the  evidence  adduced  were: 
(a)  Whether  appellee  was  a  tenant  for  a 
five-year  terra  or  merely  a  tenant  from  year 
to  year;  (b)  whether  appellee  had  the  right 
to  purchase  the  plantation  on  or  before  Jan- 
uary 1,  1922. 

Upon  hearing  the  court  found  and  decreed 
that  appellee  was  a  tenant  of  appellants  for 
a  term  ending  the  1st  day  of  January,  1922, 
and  that  appellants  were  not  obligated  to 
sell  the  lan&s  to  appellee.  Appellants  have 
appealed-  from  the  findings  and  decree  ad- 
verse to  them,  and  appellee  has  prosecuted  a 
cross-appeal  from  the  findings  and  decree 
adverse  to  him. 

The  plantation  was  formerly  owned  by 
Joseph  Bols.seau,  the  father  of  all  the  ap- 
pellants except  R.  L.  Grant,  who  was  his 
son-ln-lnw.  Joseph  Bolsseau  died  owning 
this  plantation  In  the  year  1906,  leaving 
seven  children,  four  of  whom  owned  the 
plantation  at  the  time  this  suit  was  insti- 
tuted. Mrs.  Bessie  S.  Grant  owned  three- 
fourteenths,  Miss  Nettle  Bolsseau,  six-four- 
teenths, Mrs.  Augurs,  three-fourteenths,  and 
Joseph  Bolsseau,  Jr.,  two-fourteenths.  Jo- 
seph Bolsseau,  Jr.,  was  of  unsound  mind, 
and  resided  with  his  duly  appointed  guard- 
ian, W.  C.  Augurs,  who  had  authority  by 
virtue  of  his  guardianship  to  lease,  but  not 
sell,  his  ward's  interest  In  said  plantation. 
Dr.  R.  L.  Grant  and  Bessie  8.  Grant,  his 
wife,  lived  at  Texarkana,  near  the  planta- 
tion, and  the  other  appellants  at  Shreveport, 
La.  Dr.  R.  L.  Grant  assumed  the  manage- 
ment and  control  of  the  plantation  by  and 
with  thfe  consent  of  the  other  appellants. 
The  place  had  been  neglected  and  had  little 
productive  value.  In  1910  Dr.  Grant  rented 
the  place  to  M.  B.  Armstrong  for  a  term  of 
three  years.  Armstrong  was  to  make  cer- 
tain Improvements  in  Ueu  of  rents,  but  failed 
to  make  them  and  had  to  give  up  the  place. 
In  1911  he  rented  the  property  to  appellee 
for  a  term  of  five  years,  to  end  on  the  31st 
day  of  December,  1916;  the  consideration 
being  that  appellee  should  clean  up  all  the 
ground  that  bad  formerly  been  In  cultiva- 
tion and  make  Improvements,  for  which  he 
should  be  paid  a  certain  proportion  of  the 
cost  In  case  the  property  was  sold  and  ap- 
pellee compelled  to  move  off  before  the  ex- 
piration of  his  lease.  In  1913  a  levee  dis- 
trict was  organized  which  Included  a  part 
of  this  plantation.  The  levee  was  completed 
in  the  fall  of  1916.  In  the  organization  of 
the  district  and  the  construction  of  the 
levee  Dr.  Grant  represented  the  other  ap-, 
pellants  in  all  transactions  with  the  levee 
board,  such  as  agreeing  upon  the  value  of 
the  right  of  way,  receiving  damages  there- 
for, etc.    For  purposes  of  better  represent- 
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lag  them,  the  other  appellants  at  the  time 
conveyed  him  Ave  acres  of  land  within  the 
district  This  deed  was  never  placed  of  rec- 
ord, and  Dr.  Grant  never  claimed  any  inteiv 
est  in  the  lands  under  it  It  was  treated  as 
a  matter  of  form  only.  On  the  25th  day  of 
September,  1916,  several  months  before  the 
expiration  of  the  old  rental  contract  be- 
tween R.  L.  Grant  and  appellee,  appellee  and 
Dr.  R.  li.  Grant  entered  into  the  writtm 
contract  made  the  basis  of  this  suit  Ap- 
pellee continued  to  occupy  the  place  under 
tills  written  contract  two  years,  during 
which  time  he  felled  the  timber  on  100  acres 
of  land  inside  the  leveet  and  placed  10  acres 
thereof  In  cnltivation,  built  seven  houses, 
ranging  in  size  from  two  to  five  rooms,  and 
in  cost  from  $260  to  $1,500,  a  barn,  crib, 
fences,  etc,  drove  seven  wells  in  which  he 
placed  pumps,  and  built  two  overhead  cis- 
terns. The  total  amount  expended  by  him 
for  Improvements  was  about  $6,500.  He 
also  paid  the  county,  state,  and  a  part  of 
the  levee  taxes.  The  plantation  produced 
from  90  to  lao  bales  of  cotton  and  about 
4,000  bushels  of  com  per  year,  in  addlti<Hi 
to  a  large  amount  of  grass  used  for  pas- 
tnrage.  Appellants  authorized  Dr.  H.  L. 
Grant  to  control  and  rent  the  plantation, 
but  thought  the  rental  contracts  were  made 
from  year  to  year  with  the  privilege  of  sell- 
ing it  at  any  time.  In  the  exercise  of  the 
authority  conferred  upon  him,  he  managed 
and  r«ited  the  property  after  Joseph  Bols- 
seau  died  In  1906,  in  tbe  language  of  some 
of  the  witnesses.  Just  as  if  he  owned  it 
Daring  the  long  period  of  his  supervision, 
the  other  appellants  exacted  no  accounting, 
required  no  report  concerning  the  details  of 
his  management,  nor  the  character  of  rental 
contracts  made  by  him.  Appellants  knew  In 
a  general  way  that  the  property  was  rented 
for  taxes  and  Improvemtents.  They  also 
knew  that  appellee  had  occupied  the  place 
for  years  as  tenant  and  had  made  valnable 
lmproveffl«it8  thereon.  From  time  to  time 
they  communicated  with  each  other  concern- 
ing the  gmieral  management  and  conduct  of 
the  place  I^  Dr.  Grant  They  also  gave 
him  authority  to  find  purchasers  for  the 
property,  and  daring  the  «cietence  of  the 
written  contract  with  appellee  confirmed  a 
contract  of  sale  made  by  Dr.  Grant  to  Mrs. 
Blade  of  200  acres  off  of  the  tract  known 
as  the  "Kitchen  Bend."  On  several  occa- 
sions after  making  the  written  contract  Dr. 
Grant  urged  appellee  to  take  advantage  of 
his  option  to  purchase  the  land  under  the 
contract  Finally  appellee  concluded  to  do 
so,  but  discovered  that  appellants  bad  agreed 
to  sell  the  plantation  to  Mr.  Young  for  $30,- 
000,  which  was  $12,000  mote  than  the  con- 
sideration provided  in  appellee's  option. 

[1]  It  is  contended  by  appellants  that  Dr. 
Grant   had   no  authority   to   make  a   five- 
year  rental  contract  for  them  with  appellee, 
and  that,  if  snch  authority  existed,  it  was 
212  S.W.— 7 


BURROWS  97 

S.W.) 

not  conferred  in  writing,  and  therefore  void 
under  the  statute  of  frauds.  After  a  careful 
reading  of  the  evidence,  we  are  convinced 
that  Dr.  Grant  was  a  general  agent  of  the 
other  appellants  for  the  purpose  of  renting 
the  California  plantation.  He  was  permit- 
ted to  control  and  manage  it  Just  as  if  it 
were  bis  own  place  for  many  years.  No  re- 
strictions whatever  were  placed  upon  him 
with  reference  to  renting  it  The  most  that 
appellants  say  is  that  they  understood  he 
was  renting  it  from  year  to  year  with  the 
privilege  of  selling  it  at  any  time.  This 
understanding  was  due  entirely  to  tbe  care- 
lessness or  neglect  of  the  other  appellants. 
They  knew  of  the  long  tenure  of  appellee 
and  of  the  valuable  improvements  he  was 
placing  upon  the  property,  and,  In  the  ex- 
ercise of  the  slightest  diligence,  could  have 
ascertained  from  Dr.  Grant  or  appellee  the 
character  of  appellee's  occupancy.  They  do 
not  claim  that  they  expressly  placed  any  re- 
strictions upon  Dr.  Grant  in  conferring  au- 
thority upon  him  to  manage  and  control  the 
property.  Even  if  the  evidence  warranted 
the  conclusion  that  restrictions  had  been 
placed  upon  him,  there  Is  an  entire  absence 
of  any  showing  that  they  notified  appellee  of 
the  restrictions.  The  execution  of  the  rental 
contract  for  a  term  of  five  years  was  clearly 
within  the  apparent,  if  not  the  actual,  scope 
of  Dr.  Grant's  authority,  and  appellants, 
who  were  the  real  owners  of  the  land,  are 
bound  by  the  rental  contract.  Forrester- 
Duncan  Land  Co.  v.  Evatt,  00  Ark.  301,  119 
S.  W.  282;  Brown  v.  Brown,  96  Ark.  456, 
132  S.  W.  220;  Oak  Leaf  MUl  Co.  v.  Coop- 
er, 103  Ark.  79, 146  S.  W.  130;  Three  States 
Lumber  Co.  v.  Moore,  132  Ark.  371,  201  S. 
W.  506;  Crossett  Lumber  Co.  v.  Fowler, 
208  S.  W.  786. 

[2]  Appellant  insists  that  the  contract  of 
rental  made  by  B.  L.  Grant  with  3.  B.  Bur- 
rows was  void  because  R.  L.  Grant  had  no 
written  authority  from  the  other  appellants 
to  lease  the  land.  In  support  of  appellants' 
contention  our  attention  is  called  to  section 
3664  of  Klrby's  Digest  This  court  has  held 
in  several  cases  that  authority  may  be  con- 
ferred by  parol  to  sell  real  estate  for  an- 
other. Daniel  v.  Gamer,  71  Ark.  484,  76 
S.  W.  1063 ;  Kempner  v.  Gans,  87  Ark.  221, 
111  S.  W.  1123,  112  S.  W.  1087;  Davis  v. 
Span,  02  Ark.  213,  122  S.  W.  495;  Vaught 
V.  Paddock,  98  Ark.  10, 136  S.  W.  331.  The 
court,  however,  has  not  passed  upon  the 
question  whether  authority  to  lease  real  es- 
tate for  another  for  a  longer  period  than 
One  year  can  be  conferred  in  parol,  and  it  is 
tmnecessary  to  determine  that  question  in 
the  instant  case,  because,  If  the  statute  were 
applicable,  the  undisputed  proof  establishes 
the  fact  that  appellee  complied  with  the 
terms  of  the  contract  to  the  extent  of  pay- 
ing the  county,  state,  and  a  large  part  of  the 
levee  Improvement  taxes,  and  placing  im- 
provements to  the  value  of  about  $6,600  op- 
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on  the  property,  which  greatly  enhanced  its 
value.  It  has  been  held  that  snch  a  partial 
performance  of  a  rental  contract  by  the  ten- 
ant takes  It  out  of  the  operation  of  the  stat- 
ute of  frauds.  PhUUps  v.  Grubbs,  112  Ark. 
662,  167  S.  W.  101;  Storthz  v.  Watts,  IIT 
Ark.  goo,  175  S.  W.  406. 

[S-7]  Appellee,  QToss-appellant,  earnestly 
Insjsts  that  the  court  erred  In  refusing  to 
decree  a  specific  performance  of  his  option 
to  purchase  said  lands,  and  asks  for  a  re- 
versal of  that  part  of  the  chancellor's  de- 
cree. There  Is  an  entire  lack  of  evidence 
showing  any  general  authority  conferred  on 
Dr.  Grant  by  the  other  appellants  to  sell 
the  California  plantation.  It  Is  true  that 
authority  was  conferred  upon  Dr.  Grant  to 
represent  the  other  appellants  In  the  organ- 
ization and  construction  of  a  levee  built 
across  the  property,  in  the  matter  of  grant- 
ing a  right  of  way  and  agreeing  to  and  re- 
ceiving the  damages  therefor.  This  author- 
ity had  reference  to  a  single  transaction, 
however,  and  general  authority  to  sell  the 
plantation  Is  not  properly  Inferable  from 
such  a  special  agency.  It  is  also  true  that 
the  other  appellants  confirmed  and  acquiesc- 
ed in  a  contract  of  sale  made  by  Dr.  Grant 
to  Mrs.  Black  of  200  acres  off  of  the  tract 
in  question  known  as  the  "Kitchen  Bend," 
but  the  mere  fact  that  they  approved  this 
sale  does  not  warrant  the  conclusion  that 
they  had  made  him  their  general  agent  to 
sell  the  land  without  consulting  them;  nor 
can  the  Inference  be  drawn  that,  because 
he  had  general  control  and  management  of 
the  property  for  rental  purposes,  he  like- 
wise had  authority  to  execute  an  option  con- 
tract for  the  sale  and  purchase  thereof  at 
some  future  date.  This  court  has  said  that 
general  authority  cannot  be  Inferred  from 
authority  given  to  perform  a  particular  act, 
and  that  a  person  dealing  with  a  special 
agent  whose  authority  Is  confined  to  a  single 
transaction  or  a  particular  act  miwt  ascer- 
tain the  extent  of  his  authority  and  con- 
tract accordingly  before  it  will  be  binding 
upon  the  principal.  Llddell  v.  Sahllne,  55 
Ark.  627,  17  8.  W.  705;  Mutual  Life  Ins. 
Co.  V.  Reynolds,  81  Ark.  202,  98  S.  W.  963; 
Jonesboro,  Lake  City  &  East.  R.  Co.  v.  Mc- 
Clelland, 104  Ark.  160,  148  S.  W.  523 ;  Three 
States  Lumber  Co.  v,  Moore,  182  Ark.  871, 
201  S.  W.  508. 

No  error  appearing,  the  decree  is  In  all 
things  affirmed. 

HART,  J.  (dissenting).  In  this  state  by 
statute  parol  leases  for  a  longer  term  than 


one  year  are  invalid.    Section  8664  of  Eir- 
by's  Digest  reads  aa  follows: 

"All  leases,  estates,  interest  of  freeholds;  or 
lease  of  years,  or  any  uncertain  interest  of.  In, 
to  or  out  of  any  messuages,  lands  or  tenements, 
made  or  created  by  livery  and  seizin  only,  or 
by  parol,  and  not  pnt  in  writing  and  signed  by 
the  parties  so  itaaking  or  creating  the  same,  or 
tbeir  agents  lawfully  authorixed  by  writing, 
shall  have  the  force  and  effect  of  leases  or  es- 
tates at  will  only,  and  shall  not,  either  in  law 
or  equity,  be  deemed  or  taken  to  have  any 
other  or  greater  effect  or  force  than  as  leases 
not  exceeding  the  term  of  one  year." 

This  section  of  the  statute  of  frauds  ex- 
pressly declares  that  all  verbal  contracts 
relating  to  the  title  to,  or  any  interest  in, 
lands  for  more  than  one  year,  shall  be  In- 
operative. It  requires  all  such  contracts  to 
b©  In  writing,  signed  by  the  owner,  or.  If 
by  an  agent,  he  must  be  authorized  In  writ- 
ing, signed  by  the  owner,  and  the  contract 
by  the  agent  must  be  In  writing,  and  signed 
by  him. 

In  the  case  at  bar  the  contract  was  for 
five  years,  and  was  in  writing  signed  by  the 
agent  of  the  parties.  No  authority  in  writ- 
ing was  conferred  upon  the  agent  to  make 
such  a  contract  The  undisputed  evidence 
Shows  that  he  had  no  such  authority.  It 
Is  unnecessary  to  express  an  opinion  on  this 
statute  for  the  reason  that  I  believe  that 
the  doctrine  of  part  performance  only  ap- 
plies to  such  contracts  to  lease  or  to  renew 
leases  as  fall  within  the  statute  of  frauds. 

I  do  not  think  that  the  Improvements  made 
refer  to  and  result  from  the  agreement  en- 
tirely as  stated  in  the  majority  opinion. 
The  greater  part  of  the  houses  and  some  of 
the  other  Improvements  were  built  by  him, 
not  under  his  contract  of  lease,  but  under 
the  belief  that  he  was  going  to  h&ve  the 
(^tlon  to  purchase  the  land.  It  is  true  the 
improvements  which  were  made  under  the 
contract  of  le^se  were  permanent  in  their 
nature  and  something  more  than  required 
by  ordinary  husbandry,  but  they  did  not 
amount  during  the  two  years  to  more  than 
the  rental  value  of  the  land.  Burrows  had 
been  renting  the  land  on  a  lease  contract 
from  year  to  year.  The  improvements  made 
by  him  under  the  lease  contract  with  Dr. 
Grant  were  not  of  such  a  character  and 
value  as  to  be  clearly  Inconsistent  wlbi  a 
continuation  of  the  old  relation. 

Therefore  his  continued  possession  should 
be  referred  to  his  original  tenancy,  and 
should  not  be  considered  an  act  of  part  per- 
formance of  his  contract  for  a  new  lease  on 
the  land. 
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HEMPSTEAD  COUNTY. 
(No.  223.) 

(Supreme  Court  of  Arkansas.     May  19,  1019.) 

Dbains  «s»60— Dkahtaob  Diotbict— Cost  of 
Pbeliminast  Subtsy— Liabiutt  of  CoTm- 
TT — Statute. 
Unaer  Acts  1911,  p.  193,  §  1,  there  Is  no  lia- 
bility against  a  county  for  the  expenses  of  the 
preliminary  survey  where  a  -projected  drainage 
district  has  not  been  formed;    the  petitioners 
for  the  district  being  liable  on  their  bond  for 
the  cost  of  the  surrey  where  the  district  is  not 
created. 

Appeal  from  Circuit  Court,  Hempstead 
Coonty;  Geo.  R.  Haynie^  Judge. 

Claim  by  Giles  H.  Gibson  against  Hemp- 
stead Coiinty.  From  Judgment  for  the  Coun- 
ty, claimant  appeals.    A£9rmed. 

U.  A.  Gottry,  of  Hope,  tor  appellant 
Stere  Carrigan,  of  Hope,  and  Btter  &  Mon- 
roe, of  Washington,  Ark.,  for  appellee. 

WOOD,  J.  A  petition  and  bond  required 
by  the  statute  were  filed  with  the  county 
court  of  Hempstead  county,  for  the  proposed 
creation  of  a  drainage  district  in  Hempstead 
county.  Ark. 

Giles  H.  Gibson  was  duly  appointed  under 
the  statute  as  engineer  to  make  a  preliminary 
survey  of  the  territory  Intended  to  be  embrac- 
ed In  the  district  He  made  the  surrey  and 
filed  a  report'  with  the  county  court,  which 
was  approved  In  all  things  by  the  court,  but 
the  court  on  final  hearing  of  the  petition  tot 
creation  of  the  district  refused  to  grant  the 
same  and  dismissed  the  petition.  Afterwards 
Gibson  filed  his  claim  In  the  county  court  In 
the  sum  of  $500  for  services  as  engineer  In 
the  prellmlaary  survey. 

The  county  court  refused  to  allow  the 
claim,  and  on  appeal  to  the  circuit  court  Judg- 
ment was  entered  In  favor  of  the  county,  from 
which  is  this  appeaL 

Section  1  of  Act  221  of  the  Acts  of  1911, 
among  other  things,  provides  that : 

"When  three  or  more  owners  of  real  property 
within  a  proposed  district  shall  petition  the 
county  court  to  establish  a  drainage  district  to 
embrace  their  property,  •  *  *  and  file  a 
good  bond  to  pay  for  the  expenses  of  survey 
of  the  proposed  district,  in  case  the  district  is 
not  formed,  it  shall  be  the  duty  of  the  county 
court  to  enter  upon  its  records  an  order  ap- 
pointing an  engineer  to  be  selected  by  the  peti- 
tioners; provided,  the  engineer  whom  they  select 
is  a  suitable  person,  and  if  not  naming  an  engi- 
neer satisfactory  to  the  court,  who  shall  give 
bond,"  etc.  "All  expenses  Incident  to  the  sur- 
vey and  the  cost  of  publication  shall  be  paid 
by  the  county,  as  the  work  progresses  upon 
proper  showing;  but  all  expenses  incurred  by 
the  county  shall  be  repaid  out  of  the  proceeds 
of  the  first  assessment  levied  under  this  act" 

The  petitioners  filed  a  bond  to  the  state  of 
Arkansas  for  the  use  and  benefit  of  Hemp- 


(211  s.w.) 

steed  county,  for  the  expenses  that  might  be 
incurred  incident  to  the  expense  of  the  pre- 
liminary survey  of  a  proposed  improvement, 
and  conditioned  that,  eiiould  the  district  be 
formed,  the  obligation  was  to  be  null  and 
void;  otherwise  to  remain  In  full  force  and 
effect. 

The  language  of  the  statute  shows  clearly 
that  it  -was  not  the  Intention  of  the  Legisla- 
ture to  make  the  countlei^  liable  for  the  costs 
of  the  preliminary  survey  of  proposed  drain- 
age districts  where  the  drainage  district  Is 
not  formed.  The  statute  expressly  provides 
that  the  petitioners  shall  "file  a  good  bond  to 
t)ay  for  the  ^Iqpenses  of  the  survey  of  the  pro- 
posed district  in  case  the  district  Is  not 
formed." 

It  is  unnecessary  to  set  forth  the  whole  stat- 
ute, but  an  examination  of  it  will  discover 
that  there  is  nothing  In  It  to  warrant  the  con- 
clusion that  it  was  the  intention  of  the  Legis- 
lature to  make  the  county  liable  for  the  ex- 
penses of  a  preliminary  survey,  where  the  dis- 
trict has  not  been  formed. 

TTie  language,  to  wit  "All  expense  incident 
to  the  survey  and  the  cost  of  publication  shall 
be  paid  by  die  county  as  the  work  progresses 
wpon  proper  showing,"  makes  It  the  duty  of 
the  county  court  upon  a  proper  showing  to 
pay  for  the  work  Incident  to  the  preliminary 
survey  while  the  work  of  such  preliminary 
survey  Is  In  progress.  But  this  language  was 
not  intended  to  create  a  liability  against  the 
county  for  the  expense  of  such  preliminary 
survey  where  the  district  wag  not  formed. 

OH  the  contrary,  the  lan^age,  "but  all  ex- 
penses incurred  by  the  county  shall  be  repaid 
out  of  the  proceeds  of  the  first  assessment 
levied  under  this  act,"  shows  clearly  that 
the  Legislature  contemplated  that  the  county 
was  not  to  be  liable  for  the  expense  of  the 
preliminary  survey  where  the  district  was  not 
formed. 

While  there  is  some  ambiguity  in  the  lan- 
guage of  the  section,  taking  it  as  a  whole,  we 
reach  the  conclusion  that  there  is  no  liabil- 
ity against  the  county  for  the  expenses  of  a 
preliminary  survey  where  the  district  has  not 
been  formed.  The  language  of  the  act  shows 
that  it  was  the  purpose  of  the  Legislature  to 
make  the  petitioners  for  the  district  liable  on 
their  bond  for  the  cost  of  the  preliminary  sur- 
vey where  the  district  was  not  created.  The 
statute  expressly  provides  for  a  bond  to  that 
effect.  See  Burton  v.  Chicago  Mill  &  Lumber 
Co.,  106  Ark.  296-306,  153  S.  W.  114. 

Having  reached  the  conclusion,  under  the 
undisputed  facts,  that  the  statute  does  not 
create  any  liability  against  the  county,  the 
question  is  not  before  us  as  to  whether  or  not 
the  statute  would  be  valid  if  it  did  create 
such  liability.  Nor  is  the  question  before  us 
as  to  whether  the  county  is  liable  where  the 
district  has  been  created. 

There  was  no  error  In  the  ruUng  of  the 
court,  and  its  Judgment  is  therefore  afilrmed. 
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STATE  T.  BARNES. 
(Supreme  Court  of  Tomeseee.    May  20,  1919.) 

1.  Pabent  ard  Child  <S=s17(1)— Failubk  to 
Pbovide  foe  Chii,!) — Offenses. 

Where  a  father  failed  to  provide  for  his 
infant  child  under  16  according  to  his  means, 
but  suffered  the  child  to  sicken  and  die  with- 
out medical  attention,  he  cannot  be  punished 
under  Acts  1910,'  c.  120,  making  it  a  misdemean- 
or for  a  father  to  willfully  fail  to  provide  for 
his  child  under  16,  but  providing  that,  upon 
complaint,  the  father  shall  be  required  to  exe- 
cute a  bond  to  secure  the  cfaild'^  support,  etc^ 
and  in  event  of  his  failure  to  comply  with  the 
undertaking  he  may  be  imprisoned  for  misde- 
meanor, as  a  delinquent  parent  cannot  be  im- 
prisoned as  an  original  proposition  under  the 
statute,  but  only  for  repudiation  or  breach  of 
the  undertaking  required  by  the  statute. 

2.  Pabeht  AMD  Ohild  «s>3(1)— Dott  of  Pab- 

KNT. 

It  is  the  legal  duty  of  a  father  to  provide 
proper  care,  treatment,  and  medical  attention 
for  hia  infant  child. 

8.  HomciDE  ^=92— Breach  or  BvTr. 

If  one  owes  to  another  a  plain  particular 
and  personal  duty  imposed  by  law  or  contract, 
an  omission  resulting  in  the  death  of  the  party 
to  whom  such  duty  was  owing  usually  renders 
the  delinquent  party  guilty  of  homicide;  so, 
where  an  infant  child  died  by  reason  of  her 
father's  failure  to  provide  pr(H>«r  medical  at- 
tention, the  father  is  guilty  of  homicide. 

[Bid.  Note.— For -other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Homi- 
cide.] 

4.  HomciDE  «=»76— Failube  to  Pbovide  roB 
ChildMSbadk  of  Offense. 
As  to  whether  a  father,  who  suffered  his 
child  to  die  for  want  of  proper  medical  atten- 
tion, is  guilty  of  murder  or  manslaughter,  de- 
pends upon  the  eircumatances;  it  being  prob- 
able that,  if  the  neglect  was  not  malicious  or 
willful,  he  would  be  guilty  only  of  manslaugh- 
ter. 


Appeal  from  Circuit  Court,  Obion  County ; 
Joseph  B.  Jones,  Judge. 

S.  K.  Barnes  was  Indicted  for  nnlawfuUy, 
willfully,  and  without  good  cause  falling  to 
provide  for  his  minor  child  under  the  age  of 
16  years,  by  suffering  the  child  to  sicken  and 
die  without  proper  care  and  medical  atten- 
tion. The  indictment  having  been  quashed, 
the  State  appeals.  Reversed  and  remanded 
for  further  proceedings. 

The  Attorney  General,  for  the  Statft, 
B.  J.  Green,  of  Obion,  for  appellee. 

GREEiN,  3.  From  action  of  the  trial  court 
quashing  an  Indictment  In  this  case  the  state 
appeals.    The  indictment  is  as  follows: 


S.  K.  Barnes,    •    •    •   on  the  • 


' day  of 


August,  A.  D.  1917,  bdng  the  father  of  and 
legally  chargeable  with  the  care  df  Bessie  May 
Barnes,  an  infant  child  under  the  age  of  16 
years,  in  the  county  of  Obion  aforesaid,  then 
and  there  unlawfully,  wiUfuUy,  and  without 
good  cause  neglected  and  failed  to  provide  for 
said  Bessie  Barnes,  according  to  his  means,  by 
suffering  said  child  to  sicken  and  die  without 
proper  care,  treatment,  and  medical  attention." 

The  motion  to  quash  was  based  on  three 
grounds:  First,  that  the  indictment  charged 
DO  violation  of  any  law  or  statute;  second, 
that  chapter  120  of  the  Acts  of  1915,  upon 
which  the  indictment  was  thought  to  have 
rested,  did  not  apply  to  the  facts  stated; 
and,  third,  because  It  api)eared  from  the  In- 
dictment that  the  child  was  dead. 

[1]  The  state  insists  that  the  Indictment 
can  properly  be  sustained  by  chapter  120  of 
the  Acts  of  1915,  even  though  the  neglected 
diild  died  before  tiie  Indictment  was  found. 

Chapter  120  of  the  Acts  of  1916  makes  it  a 
misdemeanor  for  a  father  to  willfully  fail  to 
provide  for  his  child  under  16  years  of  age 
according  to  his  ifieans,  or  to  leave  it  des- 
titute or  in  danger  of  becoming  a  public 
charge.  The  penalty  prescribed  by  this  stat- 
ute is  that  the  father  shall  be  required  to  ex- 
ecute a  bond  or  undertaking  to  secure  the 
child's  support,  and  In  case  he  falls  to  do 
so,  or  to  comply  with  the  conditions  of  said 
undertaking,  then  the  father  may  be  Impris- 
oned as  for  a  misdemeanor. 

Manifestly  the  father  cannot  be  required 
to  enter  Into  an  obligation  for  the  support 
of  a  child  who  has  died.  The  delinquent  fa- 
ther cannot  be  imprisoned  as  an  original 
proposition  under  this  statute.  He  can  only 
be  Imprisoned  for  a  repudiation  or  breach  of 
the  undertaking  to  support.  Imposed  as  the 
primary  penalty  of  the  statute.  So  we  are 
of  opinion  that  the  father  here  cannot  be 
reached  under  the  act  of  1915,  the  child  be- 
ing dead,  and  the  trial  Judge  correctly  so 
held. 

It  does  not  follow,  however,  that  tttis  in- 
dictment should  have  been  quashed.  We 
think  it  does  charge  a  violation  of  law. 

[2]  It  is  the  legal  duty  of  the  father  to 
provide  "proper  care,  treatment,  and  medi- 
cal attention"  for  his  child.  Wallace  v.  Cox, 
136  Tenn.  69,  188  S.  W.  611,  U  R.  A.  1917B, 
690.  If  by  reason  of  his  breach  of  this  duty 
the  death  of  this  child  resulted,  we  think 
the  father  may  be  guilty  of  homicide. 

[S]  If  one  owes  to  another  a  plain  partic- 
ular and  j;>ersonal  duty,  Imxtosed  ^ther.  by 
law  or  by  contract,  an  omission,  resulting 
In  the  death  of  the  party  to  whom  such  duty 
was  owing,  usually  renders  the  delinquent 
party  guilty  of  a  homicide.  This  proposition 
is  very  well  established  by  authority.  West- 
rup  v.  Commonwealth,  123  Ky.  95,  93  S.  W. 
646,  6  li.  R.  A.  (N.  S.)  68S,  124  Am.  St  '^p. 
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816;  People  t.  Beardeley,  150  Mich.  206,  113 
N.  W.  1128,  13  L. «.  A.  (S:  S.)  1020,  121  Am. 
St.  Rep.  617,  13  Ann.  Oas.  39;  Territory  y. 
Hanton,  8  Mont  95,  19  Pac.  387 ;  AudersMi 
V.  State,  27  Tex.  App.  177,  11  S.  W.  33,  3 
I<.  R.  A.  644,  11  Am.  St.  Rep.  189. 

This  principle  has  been  applied  In  cases 
of  the  neglect  of  the  duty  of  a  parent  to  care 
for  his  child,  and  to  provide  medical  atten- 
tion. Gibson  ▼.  Commonwealth,  106  Ky.  360, 
50  S.  W.  532,  90  Am.  St.  Rep.  280;  Reglna  t. 
Senior  [1809]  1  Q.  B.  283. 

In  the  latter  case  Lord  Rnsaell  said: 

"Neglect  la  the  want  of  reasonable  care; 
that  is,  the  omission  of  each  steps  as  a  rea- 
sonable parent  would  take,  such  as  are  nsuaUy 
-  taken  in  the  ordinary  experience  of  mankind ; 
that  is,  |n  such  a  case  as  at  the  present,  pro- 
vided the  parent  had  such  means  as  would 
enable  him  to  take  the  necessary  steps.  *  *  * 
At  the  present  day,  when  medical  aid  is  with- 
in the  reach  of  the  humblest  and  the  poorest 
members  of  the  community,  It  cannot  reason- 
ably be  suggested  that  the  omission  to  provide 
medical  aid  for  a  dying  child  docs  not  amount 
to  neglect"     Begins  v.  Senior,  supra. 

[4]  As  to  whether  a  parent  so  neglecting 
Ma  child  Is  guilty  of  murder  or  manslaugh- 
ter would  depend  on  the  ctrcumBtances.  If 
the  neglect  he  wlllfnl  or  malicious,  it  is  prob- 
ably a  case  of  murder.  If  the  omission  Is 
not  malicious,  and  is  a  mere  case  of  negli- 
gence, the  parent  Is  perhaps  guilty  of  man- 
slaughter only.  Rex  v.  Hughes,  3  Jnr.  N.  S. 
998;  Lewis  v.  State,  72  Ga.  164,  53  Am.  Rep. 
835;  State  v.  Smith,  65  Me.  257;  State  v. 
GlUlam,  66  S.  C.  419,  45  S.  E.  6. 

The  questions  above  discussed  are  elab- 
orated In  note  under  Westrup  v.  Oommon- 
wealth,  supra,  as  that  case  is  reported  in  124 
Am.  St.  Rep.  816. 

It  results  that  the  judgment  of  the  trial 
court  will  be  reversed,  and  this  case  reiaand- 
ed  for  further  proceedings. 


STATE  ex  rel.  THOMASON,  Gomptrdler,  v. 
SHEPHERD'S  ESTATE. 

(Supreme  Court  of  Tennessee.    May  27,  1919.) 

Taxation  ®=5>862— Collateral  Inhesitanck 
Tax — Shabes  of  Bbothebs  and  Sistebs— 
Statutes. 
Although  Acts  1893,  c.  174,  |  1,  providing 
for  collateral  inheritance  tax,  was  not  enforce- 
able for  a  time  against  preperty  passing  to  an 
intestate's    brother    or   sister   in    view   of   the 
revenne  law.  Acts  1893,  c.  88,  {  7,  passed  sub- 
sequently, which  was  held  to  repeal  it  by  im- 
pUcation  to  the  ezteqt  of  its  repugnance  and  the 
subsequent  revenue  acts,  Acts  1895  (2d  Sess.) 
c.  4,  Acts  1897,  c.  2,  Acts  1899,  c.  432,  g  1, 


Acts  1901,  e.  13»,  Acts  1908,  c.  287,  A«st8  1907, 
c.  641,  A6ts  1909,  c.  479,  Acts  1915,  c.  101< 
and  Acts  1917,  c.  70,  amending  Acts  1915,  c. 
101,  and  the  language,  "and  acts  amendatMy 
thereof,"  in  Acts  1901,  c.  128,  which  refers  to 
live  amendatory  acts  only,  does  not  have  the 
effect  of  reinstating  Acts  1893,  c.  89,  §  7,  and 
shares  of  brothers  and  sisters  are  now  subject 
to  collateral  inheritance  tax. 


Appeal  from  Circuit  Court,  Shelby  County ; 
J.  P.  Young,  Judge. 

Bill  by  the  State,  on  the  relation  of  John 
B.  Thomason,  Comptroller,  against  the  es- 
tate of  Robert  H.  Shepherd,  deceased,  and 
John  S.  Webb,  administrator,  to  collect  col- 
lateral Inheritance  tax,  la  which  Mary  A. 
Sneed,  sister  of  deceased,  as  sole  hdr  and 
distributee,  was  made  a  party.  Decree  of 
county  court  for  complainant,  and  defendants 
api>ealed  to  the  circuit  court,  which  reversed 
the  decree  and  dismissed  the  bill,  and  com- 
plainant appeals.  Decree  entered,  revers- 
ing decree  of  circuit  court  and  afQrmlng  the 
decree  of  county  court. 

Thomas  B.  Caldwell,  of  Nashville,  and  Gil- 
mer p.  Smith,  of  Memphis,  for  appellant. 

Barton  &  Barton  and  W.  H.  Borsje,  both 
of  Memphis,  for  appellee. 


HALL,  J,  The  question  involved  In  this 
case  is  whether,  daring  the  year  1916,  prop- 
erty passing  by  intestacy  or  devise  to  broth- 
ers and  sisters  in  estates  of  the  value  of 
9250  or  more  was  subject  to  the  payment  of 
a  collateral  inherttanee  tax  under  the  laws 
of  this  state. 

Robert  H.  Shepherd  died  intestate  on  or 
about  May  7, 1915,  a  citizen  of  Shelby  county, 
Tenn.,  an  unmarried  man  without  Issue. 
His  only  heir  and  distributee  was  Mary  A. 
Sneed,  his  sister.  The  defendant  John  S. 
Webb,  was  duly  appointed  and  qualified  as 
administrator  of  his  estate.  The  estate  con- 
sists of  property  valued  at  $23,278.  The 
present  action  was  brought  in  the  county 
court  of  Shelby  county,  Tenu.,  by  the  state 
upon  the  relation  of  John  B.  Thomason,  Its 
comptroller,  seeking  to  collect  a  collateral 
Inheritance  tax  alleged  to  be  due  under  chap- 
ter 174,  Acts  1893.  The  blU  was  filed  on  Jan- 
uary 10,  1917. 

At  the  July  term  of  said  county  court,  1917, 
Mary  A.  Sneed,  the  sole  heir  and  distributee 
of  the  said  Robert  H.  Shepherd,  deceased, 
was  made  a  party  defendant  to  said  bill  by 
leave  of  the  court  Thereafter  said  defend- 
ants filed  a  demurrer  to  the  bill,  setting  up 
the  defense  that  the  bill  presented  no  ground 
for  the  collection  of  said  tax,  it  appearing 
from  Its  allegations  that  Mary  A.  Sneed,  the 
sole  heir  and  distributee  of  Robert  H.  Shep- 
herd, deceased,  was  his  sister ;  and,  therefore, 
under  the  laws  of  this  state,  the  property  de- 
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acending  to  her  from  her  deceased  brother  is 
not  liable  for  a  collateral  Inheritance  tax. 

The  county  Judge  overruled  this  demurrer, 
and  a  decree  was  entered  at  the  May  term  of 
the  court,  1918,  in  favor  of  the  complainant 
for  a  collateral  inheritance  tax  of  6  per 
cent  of  the  clear  value  of  said  estate,  and 
from  this  decree  the  defendants  prayed,  were 
granted,  and  i^rfected  their  appeal  to  the 
circuit  court  of  the  county. 

Upon  the  hearing  tn  the  circuit  court  a  de- 
cree was  rendered,  reversing  the  decree  of 
the  county  court  and  sustaining  the  demurrer 
of  the  defendants,  and  the  complainant's  bill 
was  dismissed  with  costs.  From  this  decree 
an  appeal  was  prayed,  granted,  and  perfec^d 
to  this  court,  and  the  acti<»  of  the  circuit 
Judge  in  dismissing  the  bill  is  assigned  for 
error. 

By  section  1,  c.  174,  Acts  1893,  it  Is  provided 
that  all  estates — real,  personal  and  nUxed — 
of  every  kind  whatsoever,  situated  within 
this  state,  whether  the  person  or  persons  dy- 
ing seized  thereof  be  domiciled  within  or  out 
of  the  state,  passing  from  any  person  who 
may  die  seized  or  possessed  of  such  estates 
either  by  will  or  under  the  intestate  laws  of 
this  state,  or  any  part  of  such  estate  or  es- 
tates, or  interest  therein,  transferred  by  deed, 
grant,  bargain,  gift,  or  sale,'  made  in  con- 
templation of  death,  or  Intended  to  tal^e  ef- 
fect in  possession  or  enjoyment  after  the 
death  ol  the  grantor  or  bargainor  to  any 
person  or  persons  or  to  bodies  corporate  or 
politic,  in  trust  or  otherwise,  other  than  to 
or  for  the  use  of  the  father,  mother,  hus- 
band, wife,  children,  and  lineal  descendants 
bom  In  lawful  wedlock  of  the  person  dying 
seized  and  possessed  thereof,  shall  be,  and 
are  made  subject  to  a  duty  or  tax  of  $5  on 
every  $100  of  the  clear  value  of  such  estate 
or  estates  so  passing,  and  at  the  same  rate 
for  any  less  amount,  to  be  paid  to  the  use  of 
the  state;  and  all  owners  of  sucSi  estates 
and  all  executors  and  administrators  and 
their  sureties  shall  only  be  discharged  from 
liability  for  the  amount  of  su<!h  taxes  or 
duties  the  settlement  of  which  they  may  be 
charged  with,  by  having  paid  the  same  over 
for  the  use  of  the  state  as  thereinafter  direct- 
ed ;  but  no  estate  which  may  be  valued  at  a 
less  sum  ^an  $250  shall  be  subject  to  said 
duty  or  tax.  Said  section  further  provides 
that  the  term  "children"  shall  not  be  con- 
strued to  apply  to  adopted  children. 

On  the  same  day,  but  at  a  later  hour  In 
the  day,  the  Legislature  passed  a  general 
revenue  law  for  the  state.  Imposing  privilege 
taxes,  being  chapter  89  of  the  acts  of  that 
session;  and  in  section  7  of  that  act  a  col- 
lateral inheritance  tax  was  imposed,  but  this 
section  expresKly  excepted  from  the  tax  im- 
posed estates  passing  to  brothers  and  sisters 
by  devise  or  intestacy.  Sudi  estates  were 
not,  however,  excepted  by  the  provisions  of 
chapter  174,  Acts  1893,  which  is  the  general 


collateral  iniberltance  tax  law  in  force  In  this 
state. 

This  court  held  in  the  case  of  Bailey  t. 
Drane,  96  Tenn.  16,  33  S.  W.  573,  that  in  this 
respect  the  two  acts  of  the  Legislature  of 
1893  were  inconsistent,  and  that  the  general 
revenue  law  having  beeax  passed  at  a  later 
hour  in  the  day  than  the  general  collateral 
inheritance  tax  statute,  the  exception  in  the 
general  revenue  act  should  prevail;  and  that 
therefore  construing  the  two  acts  together, 
the  collateral  inheritance  tax  could  not  be  im- 
posed upoa  estates  passing  to  brothers  and 
sisters.    In  that  case  the  court  said: 

"The  two  acts  are  repugnant  and  irreconcila- 
bly conflicting  upon  this  particular  point,  and, 
being  so,  the  latter  one  repeals  the  former,  by 
implication,  to  the  extent  of  tliat  repugnance 
and  conflict.'' 


The  next  general  revenue  act  passed  by  the 
Legislature  was  in  1895.  Acts  1895  (2d  Sess.) 
c.  4.  In  that  act  no  mention  was  made  of  a 
collateral  inheritance  tax.  The  same  is  true 
of  the  general  revenue  act  passed  by  the 
Legislature  in  1897.  Acts  1897,  c.  2.  The 
general  revenue  act  passed  in  1899  (Acts  1899, 
c.  432),  in  section  1,  declares  "that  there  shall 
be  levied  and  c<^lected  a  collateral  inherit- 
ance tax  as  provided  for  in  (±apter  174  of  the 
Acts  of  1893."  Since  that  time  general  reve- 
nue acts  have  t>^n  passed  by  the  Legislature 
as  follows:  Chapter  123,  Acta  1901 ;  chapter 
267,  Acts  1903;  chapter  541,  Acts  1907 ;  chap- 
ter 479,  Acts  1909;  chapter  101,  Acts  1915; 
and  chapter  70,  Acts  1917,  the  latter  amend- 
ing chapter  101,  Acts  1916.  In  all  of  these 
acts  it  is  provided  "that  there  shall  be  levied 
and  collected  a  collateral  inheritance  tax  as 
provided  for  in  chapter  174  of  the  Acts  of 
1893,  and  acts  amendatory  thereof." 

In  the  case  of  Zlckler  v.  Union  Bank  & 
Trust  Co.,  104  Tenn.  277,  57  S.  W.  341,  this 
court  held  that  the  General  Revenue  Act  of 
1895,  dealing  generally  with  the  subject  of 
privilege  taxation,  took  the  place  of  the 
General  Revenue  Act  of  1893,  and  repealed 
or  suspended  the  latter  act  by  implication, 
whereupon  chapter  174,  Acts  1S93,  subjecting 
to  inheritance  tax  the  estates  of  brothers  and 
sisrers  descending  by  devise  or  the  Intestacy 
of  the  decedent,  was  again  revived  and  be- 
came operative,  and  that  the  shares  of  broth- 
ers and  sisters  so  descending  were  liable  for 
the  inheritance  tax  provided  for  In  said  act 

It  is  insisted  by  complainant  tliat  all  of  the 
provisions  of  chapter  174,  Acts  1893,  are 
now  in  full  force  and  elfect  and  that  the 
shares  of  brothers  and  sisters  arc  liable  for 
the  collateral  inheritance  tax  Imposed  by 
said  act ;  while  it  is  contended  by  the  defend- 
ants that  the  language,  "and  Acts  amenda- 
tory thereof,"  appearing  In  rfiai>ter  128,  Acts 
1901,  and  the  subsequent  acts  referred  to, 
had  the  effect  of  revivtns  and  reenactlng  seo- 
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Uon  7  of  tbe  General  Bevean^  Act  of  189S ; 
or,  stated  differently  by  connsel  for  deftnd- 
ants  in  their  brief,  that  said  language  amend- 
ed chapter  Xii,  Acts  1893,  so  as  to  except 
brothers  and  sisters  from  the  provisions  of 
said  act,  and  that  their  shares  in  estates  de- 
vised by  or  descending  from  a  deceased  broth- 
er or  sister  are  no  longer  liable  for  such  tax. 

We  are  of  the  uplolon  that  this  contention 
Is  not  well  grounded.  We  do  not  think  that 
the  laniniage,  "and  Acts  amendatory  thereof," 
appearing  In  the  acts  referred  to,  had  the 
effect  of  amending  chapter  174,  Acts  1893, 
and  we  know  of  no  theory  upon  which  said 
language  could  have  such  an  effect  Said 
language  did  not  purjwrt  to  amend  chapter 
174,  Acts  1893.  We  think  the  language,  "and 
Acts  amendatory  thereof,"  had  reference  to 
such  live  amendatory  acts  as  might  then  be 
in  existence,  and  cannot  be  construed  as  relat- 
ing to  the  General  Revenue  Act  of  1893, 
which  was  repealed  or  suspended,  by  implica- 
tion, by  the  General  Revenue  Act  of  1896. 
Since  tbe  repeal  or  suspension  of  Chapter 
89,  Acts  1893,  no  act  has  been  passed  by  the 
Legislature  amending  chapter  174,  Acts  1893, 
so  as  to  excq>t  the  shares  of  brothers  and 
sisters  from  Its  provisions. 

It  is  said  In  tbe  brief  of  counsel  for  defend- 
ants that  the  question  Involved  In  the  suit 


at  bar  was  decided  in  accordance  with  the 
contention  of  defendants  biy  this  court  in  the 
case  of  Tate  et  al  v.  Greenlee,  reported  in 
141  Tenn.  — ,  207  S.  W.  718.  This  statement 
la  erroneous.  The  question  of  whether  tbe 
shares  of  brothers  and  sisters  descending 
from  a  deceased  brother  or  sister  by  inheri- 
tance or  devise  was  not  involved  in  that 
case.  It  is  true  that  the  provisions  of  chai>- 
ter  89,  Acts  1893,  were  referred  to  In  tbe 
opinion  In  that  case,  but  the  court  did  not 
pass  on  tbe  question  of  whether  the  shares 
of  brothers  and  sisters  were  liable  for  the 
tax  under  chapter  174,  Acts  1893,  and  It  was 
not  necessary  for  it  to  do  so.  The  question 
there  being  whether  shares,  wbldi  It  was  al- 
leged had  been  assigned  to  Tate  and  Oreenlee 
by  the  nepbews  and  niece  of  the  decedent  prior 
to  his  deatb,  were  liable  for  the  collateral 
inheritance  tax. 

It  results  that  we  are  of  the  opinion  that 
the  estate  of  Robert  H.  Sh^herd,  deceased, 
which  descended  to  bis  sister,  Mrs.  Mary  A. 
Sneed,  under  tbe  laws  of  descent  and  dis- 
tribution. Is  liable  for  tbe  Inheritance  sued 
for;  and  a  decree  will  be  entered  in  this 
court,  reversing  the  decree  of  the  circuit 
court  and  affirming  the  decree  of  the  county 
court  allowing  a  recovery  for  said  tax,  costs, 
and  attorney's  fees. 
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SOSEN  et  al.  ▼.  OAUZIO. 

(Ooart  of  Appeals  of  Kuttucky.    May  23, 1919.) 

Judgment  <8=>143(10)  —  Defatji.t  —  Sktting 
Aside— Mistake  of  Counsel. 
Where  counsel's  neglect  was  induced  by  Ms 
misunderstanding  his  client's  statement  that  he 
"settled  that  case,"  meaning  another  case,  the 
court  abused  its  discretion  under  CiT.  Code 
Prac.  i  340,  in  refusing  to  set  aside  the  default. 

Appeal    from    Circuit    Conrt,    Campbell 

County. 

Action  by  lioienao  Galislo  against  Abe 
Rosen  and  others.  Judgment  for  plaintiff, 
and  the  defendants  more  for  an  appeaL  Mo- 
tion sustained,  and  Judgment  reversed. 

Wm.   F.   Clark  and   Frank   Spltzlberger, 
botb  of  Newport,  for  appellants. 
Oscar  Forster,  of  Newport,  for  appellee. 

QUIN,  J.  We  will  designate  the  parties  to 
this  appeal  as  they  appear  in  the  court  below; 
appellant  being  the  defendant  In  his  peti- 
tion filed  March  28,  1918,  plaintiff  aUeged  he 
was  the  owner  of  a  certain  automobile  valued 
at  $250,  and  which  was  detained  by  the  de- 
fendant, and  he  asked  judgment  for  the  pos- 
ses.<<lon  of  the  automobile,  or  its  value,  and 
$200  damages.  Both  summons  tuid  order  of 
delivery  were  duly  served  upon  defendant. 

On  April  20th  a  motion  was  made  by  plain- 
tiff to  take  the  petition  for  confessed.  A 
week  later  this  motion  was  sustained.  May 
nth  a  motion  by  defendant  to  set  aside  the 
order  sustaining  the  above  motion  and  for 
leave  to  plead  was  overruled.  May  leth  de- 
fendant moved  the  court  to  reconsider  its 
ruling  on  this  motion,  and,  this  motion  having 
been  overruled,  a  trial  was  had  and  a  verdict 
rendered  in  plaintiff's  favor  in  the  sum  of 
$250. 

Motion  and  grounds  for  new  trial  having 
been  filed  and  overruled,  defendant  has  made 
a  motion  for  an  appeal.  Abuse  of  discretion 
on  the  part  of  the  lower  court  In  refusing  to 
set  aside  the  Judgment  Is  the  chief  ground 
upon  which  a  reversal  is  sought. 

When  defendant  on.  May  16th  renewed  bis 
motion,  he  filed  In  support  thereof  his  own 
affidavit  and  that  of  Frank  Spltzlberger,  an 
attorney,  from  which  affidavits  It  appears 
that  defendant  employed  said  attorney  some 
time  In  March  to  represent  blm  In  this  action. 
At  this  time  the  defendant  was  the  defendant 
in  another  suit  in  which,  however,  he  did  not 
employ  the  said  Spltzlberger.  Defendant  met 
bis  attorney  some  time  during  the  month  of 
April,  and  said  to  him,  "I  settled  that  case 
Frank,"  by  which  he  meant  to  say  he  bad 
settled  the  case  in  which  the  said  attorney 
had  not  been  employed,  but  said  Spltzlberger 


misunderstood  him,  and  tliought  he  refierred 
to  >the  case  In  which  he  had  been  employed. 
He  paid  no  further  attention  to  It  nntil  he 
discovered  a  default  Judgment  had  been 
entered.  With  the  motion  appellant  tendered 
an  answer  duly  verified,  in  which  he  set  up 
a  defense  to  the  action.  Both  the  affidavits 
and  answer  were  tendered  before  trial.  We 
think  under  the  facts  stated  the  court  should 
have  permitted  the  answer  to  have  been  filed. 

In  Clifford  v.  Gruelle,  32  S.  W.  937,  17  Ky. 
Law  Rep.  842,  a  reversal  was  ordered  in  a 
case  where  an  attorney  had  been  employed  to 
make  defense  to  a  suit,  and  the  attorney,  on 
examining  the  docket,  failed  to  find  any  suit 
against  bis  client,  as  It  was  docketed  under 
a  different  name,  there  being  several  parties 
to  the  suit,  hence  he  overlooked  the  matter, 
and  Judgment  was  entered  by  defaidt 

In  Dixon  V.  Lyne,  etc.,  10  S.  W.  469, 10  Ky. 
Law  Rep.  789,  It  was  held  that  the  lower 
court  did  not  abuse  its  discretion  In  setting 
aside  a  Jndgment  as  to  one  of  the  defendants 
because  of  a  misunderatandlng  between  said 
defendant's  hnsbend  and  an  attorney,  tbe 
husband  being  under  the  impression  he  had 
employed  the  attorney  to  represent  his  wife, 
but  the  attorney  did  not  understand  that  he 
was  to  make  a  separate  defense  for  her. 

Columbia  Fin.  &  Trust  Co.  v.  Bates,  74  S. 
W.  248,  24  Ky.  Law  Rep.  2412,  involves  a 
similar  question.  Here  the  appellant  had 
Intended  bidding  on  property  to  be  sold  at  a 
Judicial  sale,  but,  having  received  an  impres-, 
sion  from  Its  counsel  that  the  sale  would  bte 
postponed,  it  was  not  represented  at  the  sale. 
The  property  sold  at  an  Inadequate  price,  and 
the  court  held,  under  ttie  circumstances,  it 
was  the  duty  of  the  chancellor  to  order  a 
resale. 

Where  a  defense  Is  not  Interposed  and  a 
Judgment  is  consequently  suffered  through  a 
genuine  misunderstanding  between  tbe  party 
and  his  counsel  the  Judgment  may  be  set 
aslda  23  Cyc.  942.  See,  also,  Bovey-Shute 
Lumber  Co.  v.  Lakefield,  28  K.  D.  113,  147 
N.  W.  720;  Panesl  v.  Boswell,  etc,  12  Heisk. 
(Tenn.)  323. 

It  is  manifest  from  the  facts  stated  in  the 
affidavits  that  there  was  such  a  misunder- 
standing between  defendant  and  his  attorney 
as  prevented  defendant  from  making  his 
defense  to  the  action,  and  as  soon  as  he  dis- 
covered the  mistake  he  promptly  toe*  steps 
to  set  aside  the  default  jndgment,  tendering 
with  his  affidavits  an  answer,  this  before  tbe 
trial,  and  the  refusal  to  set  aside  the  Judg- 
ment and  permit  the  answer  to  be  filed  was 
such  an  abuse  of  discretion  on  the  part  of  the 
lower  court  as  entitled  defendant  to  a  new 
trial.    ClvU  Code,  g  340. 

Courts  are  created  for  the  purpose  of  ad- 
ministering right  and  Justice,  and  through  a 


^=>For  otlker  cases  see  SKine  topic  and  KBr-NUMUBR  In  all  Key-Numbered  OlsesM  and  Indexes 


Digitized  by 


Google 


KyJ  OUMBKRIyAND  R. 

(tit 

misunderstanding  and  under  facts  sucli  as 
are  shown  by  this  record,  a  Judgment  bavlDg 
been  entered  affecting  materially  bis  substan- 
tial rights,  a  Utigant  can  hardly  be  said  to 
have  had  his  day  in  oonrt.  He  should  be 
accorded  the  opportunity  of  presenting  his 
defense. 

WhM'efore  the  motion  for  an  appeal  Is 
sustained,  and  the  Judgment  reversed,  with 
dlrectlona  to  permit  the'  answer  to  be  filed 
and  for  further  proceedings  consistent  with 
this  opinion. 


CUHBBKLrAND  R.  CO.  T.  GIRDNER. 
(Court  of  Appeals  of  Kentacky.    May  28, 1919.) 

1.  APPfeAI,  AND  Ebbob  «=>1006(4)  —  Vebdict 
Agairbt  Weight  of  Evidence  —  Thibd 
Tbial. 

Under  Civ.  Code  Prac.  {  341,  where  there 
have  been  three  verdicts  for  the  same  party, 
the  court  will  not  disturb  the  third  one  upon 
the  ground  that  it  is  flagrantly  against  the 
weight  of  the  evidence  and  not  sustained  there- 
by, where  the  same  complaint  was  made  against 
the  first  two  verdicts  and  urged  as  grounds  for 
setting  them  aside;  and  this,  although  the  first 
two  Judgments  were  reversal  or  set  aside  for 
errors  of  law. 

2.  Evidence  <8=»598(1)— WEiORis-rNtniBEK  of 

Witnesses. 
In  personal  injury  action,  where  three  wit- 
nesses testified  to  plaintiff's  theory  and  four  to 
that  of  plaintiff,  it  cannot  be  said  that  a  ver- 
dict adopting  the  testimony  of  the  three  wit- 
nesses for  plaintiff,  rather  than  the  facts  tes- 
tified to  by  defendant's  four  witnesses,  is  fla- 
grantly against  the  evidence,  or  that  the  verdict 
is  not  sustained  by  it. 

3.  Appeal  and  Ebbob  4=9263(1)— Objections 

TO  iNSTBUCnONa 

Where  no  exceptions  were  taken  to  any  of 
the  instructions  given  by  the  court  on  its  own 
motion,  nor  did  defendant  offer  any  instruction, 
defendant  cannot  complain  of  the  action  of  the 
court  in  instructing  the  jury. 

4.  Appbai.  and  Ebbob  <3=>1099(7)  —  Law  of 
Case. 

In  personal  injury  case,  the  sufficiency  of 
plaintiff's  proof  that  he  was  exercising  due  care, 
and  that  defendant's  negligence  was  the  sole 
and  proximate  cause  of  his  injuries,  having  been 
involved,  presented,  and  argued  on  prior  appeal, 
upon  substantially  the  same  evidence,  such 
questions  cannot  be  considered  on  subsequent 
appeal. 

5l  Appkai,  and  Ebbob  «=»1006(3)  —  Law  or 
Case. 

The  rule  as  to  opinion  on  prior  appeal  being 
the  law  of  the  case  not  only  precludes  consider- 
ing on  subsequent  appeal  errors  relied  upon  on 
prior  appeal,  and  mentioned  in  the  opinion 
thereon,  but  also  considering  errors  relied  upon 
on  the  prior  appeal  and  not  noticed  in  the  prior 
opinion,  as  well  as  errors  appearing  in  the  rec- 
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ord  and  which  might  have  been  bat  were  not  re- 
lied on. 

6.  Daicaoeb  <S=s>9&— Pebsonai,  Injubies— Dib- 
cbetion. 
The  amount  of  damages  to  be'  awarded  for 
personal  injuries  is  necessarily  left  largely  to 
the  sound  discretion  of  the  jury. 

T.  Damages  «=»98  —  Pkbsonai.  Injubies  — 
Youth. 
That  plaintiff  in  personal  injnry  case  who 
has  suffered  a  permanent  injury  is  a  mere  youth 
will  not  be  allowed  as  an  element  to  reduce  bis 
damages,  but  would  tend  to  increase  rather 
than  diminish  them. 

8.  Dauaobs    «=3l32(9)  —  Loss    of    haa  — 

AUOUNT. 

Verdict .  of  $9,000  for  loss  of  leg,  it  being 
amputated  between  knee  and  hip,  AeM  not  ex- 
cessive. 

9.  New  Tbiai.  $s»77(2)— Excessive  Yeboict. 

In  personal  injury  case,  it  is  only  when  ver- 
dict for  plaintiff  is  excessive  to  an  extent  as  to 
cause  the  mind  at  first  blush  to  conclude  it 
was  returned  under  the  influence  of  passion  or 
prejudice  on  the  part  of  the  jury  that  the  court 
is  authorized  to  set  it  aside  for  that  reason. 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  John  Frank  Glrdner,  by,  etc., 
against  the  Cumberland  Railroad  Company. 
E'rom  judgment  for  plaintiff,  defendant  ap- 
peals.   AflSrmed. 

Black  &  Owens,  of  Barbourville,  for  ap- 
pellant. 

Sawyer  A-  Smith,  of  Barbourville,  for  ap- 
pellee. 

THOMAS,  J.  This  is  the  second  appeal  at 
this  case,  the  first  opinion  being  reported  In 
174  Ky.  761,  192  S.  W.  873,  where  the  facts  ^ 
out  of  which  the  litigation  grew,  as  weU  as 
the  contentions  of  the  respective  parties,  are 
clearly  and  fully  stated.  Upon  the  4rlal 
then  under  review  there  was  a  verdict  fol- 
lowed by  a  Judgment  In  favor  of  plalntlO' 
for  the  sum  of  $2,000,  which  was  reversed 
upon  the  grounds:  (a)  That  the  court  over- 
ruled defendant's  motion  to  exclude  from  the 
jury  all  of  the  testimony  given  by  the  plain- 
tiff, John  Frank  Glrdner,  who,  at  the  time 
he  testified  on  that  trial,  was  about  ulne 
years  of  age  (being  eight  years  old  when  he 
sustained  the  Injuries  for  which  he  sues), 
because  he  declined  to  answer  questions  pro- 
pounded to  him  upon  cross-examination;  (b) 
that  the  court  failed  to  properly  instruct  the 
Jury,  In  that  the  defendant's  theory  of  the 
case  was  not  submitted  under  a  concrete  in- 
struction which  the  court  held  under  the  pe- 
culiar facts  of  the  case  It  was  entitled  to; 
and  (c)  that  the  verdict "  was  flagrantly 
against  the  evidence.  After  the  return  of 
the  case  there  was  a  second  trial  had.  In 
which  the  plaintiff  cured  ground  (a)  for  the 
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reversal  by  properly  answering  all  questions 
propounded  to  him  by  defendant's  attorneys, 
and  the  concrete  instruction  which  'the  court 
directed  under  ground  (b)  was  given  to  the 
Jury.  The  evidence  was  substantially  the 
same,  and  the  Jury  returned  a  verdict  in  fa- 
vor of  plalntiflf  for  the  sum  of  $6,000.  Upon 
that  trial  defendant  filed  motion  and  reasons 
for  a  new  trial  embodying  the  same  com- 
plaints as  it  did  in  its  motion  filed  in  the 
first  trial,  and  the  trial  court  sustained  the 
motion,  saying: 

"Although  this  court  does  not  find  that  the 
verdict  is  against  the  weight  of  the  evidence, 
yet  the  law  as  laid  down  in  the  former  appeal  is 
the  law  of  the  case,  and  being  of  the  opinion 
that  the  evidence  is  not  substantially  different 
from  the  first  case,  and  that  law  governing  this 
court,  the  motion  for  a  new  trial  of  the  defend- 
ant is  hereby  sustained,  and  the  defendant  is 
hereby  granted  a  new  trial,  on  the  ground 
above  indicated  and  that  only,  to  which  the 
plaintiff  objects  and  excepts." 

A  third  trial  was  had  in  which  the  evidence 
In  behalf  of  plaintiff's  theory  of  the  case 
was  in  some  respects  strengthened  over  that 
heard  upon  the  first  trial  when  the  case  was 
here  on  the  first  appeal,  and  upon  the  last 
trial  there  was  a  verdict  in  favor  of  plain- 
tiff for  the  sum  of  $9,500,  upon  which  Judg- 
ment was  rendered,  and,  defendant's  motion 
for  a  new  trial  having  been  overruled.  It 
prosecutes  this  appeal,  urging  in  its  motion 
many  grounds  for  a  reversal,  but  insisting 
in  this  court  that — 

"(1)  Appellee  failed  to  prove  he  was  in  the 
exercise  of  ordinary  care  at  the  time  of  the  in- 
jury. (2)  Appellee's  negligence  was  the  sole, 
direct,  and  proximate  cause  of  his  injury.  (3) 
The  damages  are  excessive  and  were  given  un- 
der the  influence  of  passion  and  prejudice  on 
the  part  of  the  jury." 

Notwithstanding  the  above  classification 
of  the  errors  complained  of,  at  the  beginning 
of  appellant's  brief  its  counsel  discusses  oth- 
er supposed  grounds,  among  which  is  the 
contention  that  the  verdict  Is  fiagrantly 
against  the  evidence,  and  we  had  perhaps  as 
well  dispose  of  It  at  the  beginning. 

[1]  The  two  new  trials  heretofore  obtained 
by  defendant — the  first  of  which  was  grant- 
ed by  this  court  on  the  first  appeal  and  the 
second  by  the  court  below — were  granted  be- 
cause the  verdicts  were  not  sustained  by  and 
were  flagrantly  against  the  evidence.  Sec- 
tion 341  of  the  Civil  Code,  in  part,  says: 

"Nor  shall  more  than  two  new  trials  be  grant- 
ed to  a  party  upon  the  ground  that  the  verdict 
is  not  sustained  by  the  evidence." 

In  applying  that  provision  of  the  Code,  this 
court  has  uniformly  held  in  a  long  line  of 
cnses  that,  where  there  have  been  three  ver- 
dicts for  the  same  party,  the  court  will  not 
disturb  the  third  one  upon  the  ground  that 
it  is  flagrantly  against  the  weight  of  the  evi- 


dence and  not  sustained  thereby,  where  the 
same  complaint'  was  made  against  the  first 
two  verdicts  and  urged  as  grounds  for  setting 
them  aside;  and  this,  although  the  first  two 
Judgments  were  reversed  or  set  aside  for  er- 
rors of  law.  L.  &  N.  R.  R.  Co.  v.  Graves'  As- 
signee, 78  Ky.  74 ;  L.  &  N.  R.  R.  Co.  v.  Adams, 
10  S.  W.  425,  10  Ky.  Law  Rep.  718 ;  L.  &  X. 
R.  R.  Co.  v.  BaUard,  88  Ky.  159, 10  S.  W.  429, 
10  Ky.  Law  Rep.  736,  2  L.  R.  A.  e»4;  City  of 
Bardstown  v.  Nelson  Ca,  121  Ky.  737,  90  S. 
W.  246,  28  Ky.  Law  Rep.  710;  Cincinnati  B. 
Co.  V.  Halcomb,  105  S.  W.  968,  32  Ky.  Law 
Rep.  381;  Champion  Ice  Co.  v.  Delsignore, 
105  S.  W.  1181,  32  Ky.  Law  Rep.  427 ;  Mobile 
R.  Co.  V.  Morrow's  Adm'r,  112  S.  W.  639;  U 
&  N.  R.  R.  Co.  V.  Daniel,  131  Ky.  689,  115  S. 
W,  804,  1198,  119  S.  W.  229;  WaU's  Bx-r 
V.  Ettmmltt,  141  Ky.  715, 133  S.  W.  768. 

[2]  Many  other  cases  from  this  couri:,  deter- 
mined both  before  and  since  the  cases  cited 
above,  hold  to  the  same  construction  of  the 
section  of  the  Code,  supra,  and  the  rule  of 
practice  forbidding  the  granting  of  more  than 
two  new  trials  upon  this  ground  is  now  firmly 
fixed  in  this  jurisdiction.  So  that,  were  we  of 
the  opinion  that  the  verdict  now  under  re- 
view was  flagrantly  against  the  evidence  and 
not  sustained  thereby,  we  would  be  bound  by 
this  weU-established  rule  of  practice  and 
oould  not  reverse  the  case  for  that  reason  on 
this,  the  third,  triaL  But  we  are  not  dis- 
posed) to  hold  that  the  verdict  upon  the  last 
trial  Is  subject  to  the  criticism  made.  Three 
witnesses  testified  to  the  accident  occurring 
in  the  manner  which  plaintiff  contoids  it  did: 
1.  e.,  that  he  was  walking  on  the  ends  of  the 
ties  of  the  railroad  track,  at  a  place  where  it 
is  conceded  in  this  record  he  had  the  right 
to  be,  and  that  the  train  backed  on  him  wlth- 
ou6  giving  signals  or  any  warning  of  its  ap- 
proach; that  upon  being  struck  by  the  rear 
of  the  tender,  which  was  In  front  of  the  train 
as  then  made  up,  he  was  knocked  or  pushed 
down  upon  his  face  on  the  ends  of  the  ties, 
and  in  scufiling  to  relieve  himself  of  the  peril 
he  Qnally  got  his  right  leg  over  the  raU  when 
the  rear  trucks  of  the  last  car  ran  over  It, 
resulting  in  its  being  amputated  between  the 
knee  and  the  hip.  Four  witnesses  testified  to 
facts  contradicting  the  statements  of 
plaintiff  as  to  how  the  accident  happened. 
They  say  the  train  passed  plaintiff  while  he 
was  off  of  the  track  and  at  a  safe  place,  that 
it  did  not  strike  him  or  knock  him  down,  and 
two  of  them  testified  to  facts  which  would 
indicate  that  he  was  trying  to  board  the  train 
in  order  to  ride  a  short  distance  up  to  the 
depot;  but  neither  of  the  two  states  that 
plaintiff  was  grabbing  at  the  train  or  any  por- 
tion of  It  as  though  he  were  endeavoring  to 
board  it.  Upon  this  crucial  Issue  we  have 
three  witnesses  testifying  to  plaintiffs  theory 
and  four  to  that  of  defendant  We  cannot 
say  that  a  verdict  adopting  the  testimony 
of  the  three  witnesses  for  plaintiff,  rather 
than  the  facts  testified  to  by  defendant's  four 
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witnesses,  la  flagrantly  against  the  evidence, 
or  that  the  verdict  Is  not  sustained  by  It 

[3]  The  coort  on  Its  own  motion  upon  the 
trial  now  under  review  gave  to  the  jury  eight 
Instructions,  all  of  which  were  given  upon 
the  flrst  trial  except  the  modlflcatloa  of  the 
eighth  Instruction  directed  by  the  former 
opinion  of  this  court  No  exceptions  were 
taken  to  any  of  them,  nor  did  defendant  offer 
any  Instructions,  so  that  there  can  be  no 
complaint  growing  out  of  the  action  of  the 
court  la  instructing  the  Jury.  There  remains, 
then,  only  the  three  grounds  taken  from  ap- 
pellant's brief  flrst  mentioned  above. 

[4,  5]  As  to  ground  1,  that  plaintiff  fail- 
ed to  prove  that  he  was  in  the  exCTdse  of 
ordinary  care  at  the  time  he  sustained  bis 
injuries,  and  ground  2,  that  appellee's  negli- 
gence was  the  sole,  direct  sud  proximate 
cause  of  his  injuries,  it  Is  sufficient  to  say 
that  each  of  them  was  Involved,  presented, 
and  argued  upon  the  flrst  appeal.  They  were 
then,  as  now,  based  upon  substantially  the 
same  evidence,  with  the  posslDle  exception  of 
plaintllTs  evidence  being  stronger  upon  the 
last  trial  than  upon  the  first  "Under  the 
thoroughly  established  rule  that  the  opinion 
upon  the  first  appeal  is  the  law  of  the  case  in 
subsequent  trials,  we  are  not  at  liberty  to 
CMudder  these  two  grounds  upon  this  appeal. 
The  rule  forbidding  our  doing  so,  not  only 
precludes  us  trom  considering  on  a  subse- 
quent appeal  errors  which  were  relied  upon 
on  the  first  appeal,  and  whldi  were  men- 
tioned in  the  flrst  opinion,  because  such  er- 
rors  are  res  adjndlcata,  but  we  are  also  pre- 
cluded by  the  rule  from  considering  errors 
relied  upon  and  not  noticed  in  the  flrst  opin- 
ion, as  well  as  errors  appearing  in  the  rec- 
ord and  which  ndght  have  been  but  were  not 
relied  on.  McNdll  v.  Thompson,  84  S.  W. 
1145,  27  Ky.  Law  Rep.  289;  United  States 
Fidelity  &  Guaranty  Co.  v.  Blackley,  85  S.  W. 
196,  27  Ky.  Law  Rep.  392;  O.  &  O.  R.  R.  Ck>. 
V.  Morgan.  129  Ky,  731,  112  S.  W.  859;  Du- 
poyster  v.  Pt  Jefferson  Improvement  Co.,  121 
Ky.  518,  89  S.  W.  509,  28  Ky.  Law  Rep.  504; 
Springfield  v.  Louisville  Railway  Co.,  130  Ky. 
468,  113  S.  W.  513;  Illincls  Life  Ins.  Co. 
V.  Wortham,  119  S.  W.  802 ;  Stewart's  Adm'r 
V.  L.  &  N.  R.  R.  Co.,  136  Ky.  717,  125  S.  W. 
151;  Wall's  Ex'r  v.  Dlmmitt  141  Ky.  715, 
133  S.  W.  768;  N.  O.  &  St  L.  Ry.  Co.  v.  Hen- 
ry, 168  Ky.  455,  182  S.  W.  651;  Same  v. 
Banks,  168  Ky.  581,  182  8.  W.  660;  Consoli- 
dation Coal  Co.  V.  Moore,  179  Ky.  293,  200  S. 
W.  458 ;  and  Consolidation  Coal  Co.  v.  Bailey, 
183  Ky.  204,  208  S.  W.  762. 

(6, 7]  This  leaves  only  ground  3,  that 
the  verdict  is  excessive  and  appears  to  have 
been  returned  under  the  Influence  of  pas- 
sion and  prejudice  on  the  part  of  the  jury. 
Under  our  system  of  judicial  procedure,  such 
questions  must  necessarily  be  left  largely  to 
the  sound  discretion  of  the  jury.  In  the 
very  nature  of  things  there  can  be  no  accu- 


rate standard  of  measurement  Many  ele- 
ments enter  into  the  calculation,  such  as  ex- 
pectancy of  life,  permanency  of  the  injury, 
extent  of  the  impairment  to  earn  money, 
earning  capacity  of  the  one  injured,  and  other 
facts  which  might  throw  Ug^t  upon  the  ques- 
tion and  enable  the  jury  to  arrive  at  an  ap- 
proximately correct  sum  under  all  the  facts 
and  circumstances  The  fact  that  the  plain- 
tiff In  this  case  Is  a  mere  youth  will  not  be 
allowed  as  an  element  to  reduce  his  damages. 
On  the  contrary,  it  is  a  fact  which  would  tend 
to  Increase  rather  than  diminish  them,  since 
In  all  probability  his  journey  through  life 
as  a  permanent  criivle  and  a  possible  de- 
pendent is  corre^ondingly  lengthened.  This 
court  in  a  number  of  cases  has  sustained  ver- 
dicts for  larger  sums  where  similar  injuries 
were  inflicted,  and  it  has  sustained  as  large 
or  larger  ones  where  the  injuries  were  much 
less  severe.  In  the  case  of  L.  ft  N.  R.  R.  Co. 
V.  Mitchell,  87  Ky.  327,  8  S.  W.  706,  10  Ky. 
Law  Rep.  211,  a  $10,000  verdict  was  upheld 
as  not  excessive,  where  the  plaintiff  lost  his 
leg  below  the  knee.  The  same  sized  verdict 
was  upheld  in  the  case  of  U.  4  N.  R.  R.  Co.  v. 
Popp,  96  Ky.  99,  27  S.  W.  992,  16  Ky.  Law 
Rep.  369,  for  a  similar  injury,  except  that  the 
amputation  wa»  above  the  knee.  In  the  case 
of  L.  &  N.  R.  R.  Co.  V.  Moore,  83  Ky.  675,  a 
verdict  for  $9,000  was  sustained  for  the  loss 
of  a  foot  A  $10,000  verdict  was  declared  not 
to  be  excessive  In  the  case  of  South  Coving- 
ton 4  Cincinnati  St  By.  Co.  ▼.  Weber,  82  S. 
W.  986, 26  Ky.  Law  Rep.  922,  where  the  plain- 
tiff, a  child,  lost  its  hand.  A  verdict  for  the 
same  amount  was  upheld  in  the  case  of  C.  & 
O.  R.  R.  Co.  V.  Davis,  119  Ky.  641,  60  S.  W.  14, 
22  Ky.  Law  Rep.  1166,  where  the  plaintiff,  a 
boy  nine  years  old,  lost  his  foot  In  the  case 
of  On  N.  O.  &  T.  P.  By.  Co.  v.  Goode,  169  Ky. 
102,  183  S.  W.  264,  a  verdict  for  $12,600  was 
sustained  as  not  being  excessive,  where  the 
injuries  only  impaired  plaintifTs  foot  and 
1%;  the  court  saying: 

"The  injury  sustained  by  appellee  is  practical- 
ly equivalent  to  the  loss  of  a  foot  or  leg,  and 
we  have  time  and  aKain  approved  recoveries  for 
BubBtantiolly  a  like  amount  a^  that  awarded 
him  for  like  injuries." 

In  the  more  recent  case  of  L.  &  N.  R.  R.  Go. 
V.  Copley,  177  Ky.  171,  187  S.  W.  648,  plain- 
tiff recovered  a  verdict  for  $12,000  for  the 
loss  of  a  leg,  and  it  was  upheld  on  appeal; 
the  court  saying: 

"Verdicts  much  larger,  and  for  less  impairing 
injuries,  will  be  found  in  the  cases  referred  to." 


The  cases  to  which  the  court  referred 
are  the  Goode  Case,  supra,  O.,  N.  O.  4  T.  P. 
Ry.  Co.  V.  Nolan,  167  Ky.  11, 179  S.  W.  1046, 
and  East  Tennessee  Telephone  Co.  v.  Jeffries, 
160  Ky.  4S3, 169  S.  W.  825. 

[t,  9]  In    the  light   of   these   authorities. 
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tbere  can  be  no  serious  contention  that  the 
verdict  of  $9,500  In  this  case  Is  ezcesslTe^  or, 
If  so,  that  It  1b  to  such  an  extent  as  to  cause 
the  mind  at  first  blush  to  conclude  that  it 
was  returned  under  the  influence  of  passion 
or  prejudice  on  the  part  of  the  jury.  It  is 
only  such  excesslveness  that  will  authorize 
a  court  to  set  aside  the  verdict  for  that  rea- 
son. 0.,  N.  O.  &  T.  P.  Ry.  V.  Goode,  supra ; 
Louisville  Railway  Co.  v.  Bryant,  142  Ky. 
159,- 134  S.  W.  182;  and  Louisville  &  Atlantic 
KaUroad  Co.  v.  Cox's  Adm'r,  187  Ky.  388, 
125  S.  W.  1056. 

Perceiving  no  error  prejudicial  to  the  sub- 
stantial rights  of  the  defendant,  the  Judgment 
Is  affirmed. 


HORN  et  al.  v.  ADAMS  et  aL 
(Court  of  AppeaU  of  Kentucky.    May  27, 1919.) 
Dbains  «=»15— Creation  of  Dibtriot  Wrm- 

IN  ESTABUBHBD   DISTRICT. 

In  view  of  Ky.  St.  |  2380,  subsec.  49,  a 
drainage  district  may  be  organized  within  th« 
limits  of  an  established  drainage  district  to 
meet  the  peculiar  needs  of  a  portion  of  the  dis- 
trict, notwithstandiDg  subsection  30,  provid- 
ing that  owners  may  construct  lateral  drains 
from  thcti  own  lands  to  main  drain ;  such  sub- 
section merely  giving  owner  right  to  connect 
lateral  drains  With  main  drain  and  to  condemn 
land  for  that  purpose. 

Appeal  from  Circuit  Court,  Daviess 
County. 

Proceeding  by  J.  B.  Horn  and  others  to 
organize  a  drainage  district  and  establish 
and  construct  a  public  ditch.  Exceptions  by 
E.  H.  Adams  and  others  filed  and  sustained 
and  petition  dismissed,  and  petitioners  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

J.  R.  Hays  and  R.  M.  Holland,  both  of 
Owensboro,  for  appellants. 

T.  F.  Blrkbelid,  of  Owensboro,  for  appel- 
lees. 


CLAY,  0.  The  questlMi  on  this  appeal  Is 
whether  a  drainage  district  may  be  organ- 
ized within  the  Umits  of  an  established 
drainage  district  to  meet  the  peculiar  needs 
of  a  portion  of  the  district 

The  question  arises  In  the  following  way: 
Prior  to  the  proceeding,  the  Daviess  coimty 
court,'  on  the  petition  of  a  large  number  of 
landowners,  organized  the  Panther  Creek 
drainage  district  for  the  purpose  of  straight- 
ening, widening,  and  deepening  Panther 
creek,  which  is  a  large  stream  with  two 
forks,  known  as  North  Panther  and  South 


Panther,  with  the  view  of  furnishing  a  com- 
mon outlet  for  the  drainage  of  about  50,000 
acres  of  land.  Panther  creek  and  its  two 
forks  have  about  30  lateral  branches,  which 
are  natural  water  courses.  All  of  the  lands 
lying  on  these  laterals  were  assessed  for  the 
construction  of  Panther  creek  and  its  two 
forks;  but  no  provision  was  made  for 
straightening,  widening,  deepening,  or  im- 
proving any  of  tlie  laterals.  Burnett's  fork 
Is  a  lateral  of  Panther  cre^  and  extends 
north  dirough  a  wet  and  fertile  valley  for  a 
distance  of  about  seven  miles.  While  the 
lands  of  Burnett's  fork  have  been  assessed 
in  the  Panther  Creek  drainage  district,  yet, 
without  the  Improvement  of  Burnett's  Fork, 
they  will  derive  little,  if  any,  direct  benefit 
from  the  improvement  of  Panther  creek. 
This  proceeding  was  Instituted  by  J.  B. 
Horn  and  others  for  the  purpose  of  organiz- 
ing a  drainage  district  and  establishing  and 
constructing  a  public  ditch  in  and  along 
Burnett's  fork.  J.  H.  Allen  and  others,  who 
own  land  in  the  proposed  drainage  district, 
filed  exceptions  in  the  county  court  based  on 
the  ground  that  a  new  drainage  district 
could  not  be  organized  in  a  district  already 
established.  The  county  court  refused  to 
permit  the  exceptions  to  be  filed,  and  an  or- 
der was  entered  establishing  the  drainage 
district.  On  appeal  to  the  circuit  court,  the 
exceptions  were  filed  and  sustained,  and  the 
petition  for  the  ditch  dismissed.  The  peti- 
tioners appeal. 

It  is  provided  by  the  drainage  act  that  its 
provisions  shall  be  liberally  construed  so  as 
to  carry  into  effect  the  true  Intent  and  mean- 
ing thereof,  and  to  promote  the  leveling, 
ditctklng,  draining,  and  redamation  of  wet, 
swampy,  or  overflowed  lands.  Kentucky 
Statutes,  {  2380,  subsec.  49.  The  Panther 
Creek  drainage  district  was  organized  for 
the  purpose  of  constructing  a  main  canal  to 
take  the  place  of  Panther  creek,  and  drain 
a  very  large  area  of  land.  While  the  various 
tributaries  of  Panther  creek  might  have  been 
included  In  the  drainage  plan,  no  sach  steps 
were  taken.  The  construction  of  the  main 
canal  or  ditch  in  Panther  creek  was  of  no 
substantial  benefit  to  the  lands  on  Burnett's 
fork,  imless  they  could  be  connected  by  prop- 
er drains;  and,  as  no  such  connection  was 
authorized  or  provided  by  the  proceeding  to 
establish  the  Panther  Creek  district,  it  fol- 
lows that,  unless  the  Burnett's  Fork  district 
may  be  established  within  the  territory  em- 
braced In  the  Panther  Creek  district,  the 
landowners  on  Burnett's  fork,  unless  able 
to  construct  their  own  ditches,  are  in  a  de- 
cidedly unfortunate  predicament  In  view 
of  this  situation  and  of  the  liberal  construc- 
tion directed  to  be  given  to  the  statute,  we 
conclude  that  the  right  to  establish  a  drain- 
age district  In  an  existing  district  should  be 
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apheld,  unless  forbidden  by  the  statute.  One 
leaaon  assigned  for  a  denial  of  tbe  right  la 
tbat  tbe  statute  provides  tttat  tbe  bonds 
sball  be  a  first  and  i>aramount  Hen  upon  the 
lands  assessed,  and  that  this  could  not  be 
the  case  If  other  bonds  for  the  main  Im- 
pioTement  In  the  district  already  establish- 
ed had  been  Issued.  Whether  the  bonds  Is- 
sued by  the  subdlstrlct  would  be  prior  to 
those  Issfued  by  the  district  Itself  Is  a  ques- 
tion ■which  we  shall  not  undertake  to  decide 
In  the  absence  of  the  parties  In  Interest. 
Manifestly,  the  same  question  Would  arise  If 
It  had  been  sought  to  Improve  not  only  Pan- 
ther aeA,  but  Burnett's  fork,  in  the  same 
proceeding,  and,  as  It  Is  admitted  that  tbe 
latter  plan  might  have  been  pursued,  It  Is 
dear  that  the  question  of  priority  does  not 
control  the  method  of  procedure. 

Another  contention  Is  that  subsection  30, 
I  2380,  Kentucky  Statutes,  plainly  contem- 
plates that  the  owners  themselves  shall  con- 
struct lateral  drains  from  their  own  lands  to 
the  main  drain,  thereby  excluding  tbe  Idea 
that  further  assessments  for  that  purpose 
may  be  made.  The  section  in  question  is 
as  follows: 

"The  owner  of  any  land  that  has  been  aa- 
■eased  fgr  the  cost  of  the  conatruction  of  any 
^tch,  drain  or  water  course,  as  herein  provided, 
shall  have  the  right  to  use  the  ditch,  drain  or 
water  course  as  an  outlet  for  lateral  drains 
from  said  land;  and  if  said  land  is  separated 
from  the  ditch,  drain  or  water  coarse  by  the 
land  of  another  or  others,  and  tbe  owner  there- 
of shall  be  unable. to  agree  with  said  other  or 
others  as  to  the  terms  and  conditions  on  which 
he  may  enter  their  lands  and  constroct  said 
drain  or  ditch,  he  may  file  his  ancillary  petition 
in  such  pending  proceeding  to  the  court,  and 
have  the  same  condemned  in  the  same  manner 
as  now  or  as  may  hereafter  be  provided  for  the 
condemnation  of  right  of  way  by  railroada 
When  the  ditch  is  constructed,  it  shall  become 
a  part  of  the  drfdnage  system  and  shall  be  un- 
der the  control  of  the  board  of  drainage  com- 
miaaionerB  and  be  kept  in  repair  by  them  as 
herein  provided." 


In  oor  oplildon,  tlie  only  purpose  of  this 
provision  was  to  give  to  tbe  owners,  whose 
property  had  been  assessed  for  the  con- 
struction of  the  main  ditch,  the  right  to  con- 
nect therewith,  and  the  further  right  to  con- 
d«nn  land  for  tbat  purpose,  and  there  Is 
nothing  in  thte  provision  which  expressly,  or 
by  necessary  impllcatton,  forbids  the  further 
assessment  of  particular  lands  to  meet  their 
particular  needs.  Indeed,  the  drainage  act 
of  North  Carolina  not  only  contains  a  simi- 
lar provision,  but  tbe  act,  as  a  whole.  Is 
quite  similar  to  ours.  In  the. recent  case  of 
Drainage  Commissioners  v.  Elast  Carolina 
Home  &  Farm  Association,  166  N.  C.  697,  81 
S.  E.  947,  Ann.  Cas.  1915C,  40,  the  Supreme 
Court  of  that  state  held  that  the  drainage 
act  of  that  state  authorized  the  formation  oC 


ADAMS  109 

S.W.) 

another  drainage  district  within  the  bounda- 
ries of  an  existing  district,  for  the  purpose 
of  benefits  to  accrue  soldy  to  land  within 
the  smaller  district  from  its  construction  of 
laterals.  In  the  course  of  its  opinion,  the 
court  said: 

"The  formation  of  the  Washington  County 
drainage  district.  No.  4,  covers  a  part  of  the 
territory  embraced  in  the  Pungo  Eiver  drainage 
district,  but  in  no  wise  conflicts  with  the  pur- 
poses of  the  latter,  ^e  latter  was  for  the 
purpose  common  to  the  entire  scope  of  terri- 
tory embraced  within  its  limits,  which  was  to 
construct  the  Pungo  River  ciaal.  The  Wash- 
ington County  drainage  district.  No.  4,  was 
formed  subsequently,  and  is  for  the  purpose  of 
benefits  to  accrue  solely  to  that  part  of  tha  ter- 
ritory of  tbe  Pungo  River  drainage  district 
which  is  embraced  within  Washington  County 
drainage  district,  for  which  most  of  the  land- 
owners of  the  larger  district  wer^  not  willing 
to  issue  bonds,  since  they  would  derive  no  ben- 
efit from  the  construction  of  the  lateral  canals 
that  are  indispensable  for  the  drainage  of  the 
Washington  County  drainage  district,  No.  4. 
The  assessments  for  the  principal  and  interest 
of  the  drainage  bonds  'issued  by  the  smaller 
and  later  formed  district  are  postponed  to  the 
payment  of  the  assessments  for  the  principal 
and  Interest  of  the  bonds  issued  by  the  older 
and  larger  district,  and  it  was  so  understood 
and  agreed  between  the  plaintiffs  and  defendant. 

"There  is  no  conflict  between  the  two  districts, 
and  the  purposes  of  the  smaller  district  are 
ancillary  to  tbe  larger  district.  These  drainage 
districts  are  not  municipal  corporations,  but 
are  quasi  public  corporatitMs.  Sanderlin  v, 
hakai,  162  N.  C.  788,  68  S.  B.  225;  Toungs- 
ville  V.  Webb,  165  N.  C.  379,  71  S.  E.  620; 
Drainage  Com'rs  v.  Webb,  160  N.  C.  694,  76 
S.  E.  552.  But  even  if  they  were,  their  con- 
dition would  be  roughly  similar  to  that  exist- 
ing between  the  county  and  the  state  or  be- 
tween a  township  and  a  county.  The  analogy 
is  not  perfect,  bat  this  conveys  the  idea.  A 
somewhat  similar  arrangement  is  seen  in  tho 
road  system  of  France,  where  they  have  nation- 
al roads  maintained  by  the  general  government ; 
departmental  (or  state)  roads  supported  by 
the  departments;  and  cantonal  (or  county) 
roads  kept  up  at  the  expense  of  each  canton. 
Each  lesser  territory  thus  maintains  the  roads 
of  special  interest  to  it,  in  which  the  larger  di- 
visions are  not  interested." 


Other  courts  have  taken  the  same  view  of 
the  case.  Sibbett  v.  Steele,  240  Mo.  86,  144 
S.  W.  439;  In  re  Little  River  Drainage  Dla- 
trict,  286  Mo.  94,  189  S.  W.  330;  Lee  Wilson 
ft  Co.  ▼.  Wm.  B.  Compton  Bond  &  Mortgage 
Co.,  108  Ark.- 462,  14e  S.  W.  110.  For  other 
cases  bearing  on  the  question,  see  Mittman 
T.  Farmer,  182  Iowa,  864,  142  N.  W.  991, 
Ann.  Cas.  1915G,  1  and  note.  It  has  been 
further  held  that  a  drainage  district  may 
likewise  include  lands  forming  a  part  of 
another  district.  Bird  v.  Harrls<n  Oounty, 
154  Iowa,  692, 135  N.  W,  681;  State  v.  Fuller, 
83  Neb.  784,  120  N.  W.  496.  In  the  last-men- 
tioned case^  the  court  said: 
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"Relator  alleges  that  Ma  laod  ia  within  the 
limits  of  another  proposed  drainage  district, 
and  that  the  law  does  not  authorize  or  contem- 
plate the  overlapping  of  those  districts  so  that 
real  estate  may  be  subject  to  separate  assess- 
ments in  as  many  distinct  districts.  The  stat- 
ute does  not  refer  in  specific  terms  to  the  over- 
lapping of  districts,  nor  does  it  forbid  their 
formation.  While  some  complications  may  arise 
in  the  prosecation  of  public  improvements  on 
land  within  two  or  more  districts  and  in  as- 
sessments to  pay  therefor,  yet  we  are  of  the 
opinion  that  the  objection  made  is  not  a  serious 
one.  Relator's  land  can  only  be  assessed  for, 
and  to  the  extent  of,  benefits  actually  be- 
stowed by  virtue  of  the  improvements  made 
by  any  particular  district  The  assessments 
can  only  be  laid  after  notice,  and,  if  the  levy 
is  not  supported  by  the  facts,  the  landowner 
has  an  ample  remedy  by  appeal  to  the  courts 
wherein  upon  inquiry  the  truth  may  be  ascer- 
tained and  a  judgment  rendered  that  wUI  amply 
protect  him  in  his  property  rights.  If  his 
land  may  be  improved  by  the  construction  o£ 
ditches  or  dykes  in  two  or  more  districts,  lie 
ought  to  pay  to  the  limit  of  those  benefits.  To 
hold  otherwise  would  permit  the  owner  of  a 
Urge  tract  of  land  included  in  a  district  which 
had  not  benefited  that  land  to  any  appreciable 
extent  to  receive  the  advantage  of  an  improve- 
ment made  by  another  district,  and  yet  escape 
payment  therefor." 

The  case  ot  People  v.  Lease,  248  111.  187, 
93  N.  B.  783,  is  not  authority  for  a  contrary 
view  under  our  statute.  That  case  arose 
under  the  Illinois  Levee  Act  (Kurd's  Rev. 
St.  1909,  c.  42).  Under  that  act,  not  only  Is 
a  drainage  district  authorized  to  carry  out 
the  work  originally  reported  and  conflnned, 
but.  If  additional  drains  or  work  appear  to 
be  necessary  for  more  complete  drainage  of 
particular  tracts  of  land,  authority  is  given 
for  that  purpose  to  the  drainage  commission- 
ers, who  have  complete  Jurisdiction  of  all 
questions  concerning  the  drainage  of  all  the 
lands  in  the  district  Section  69  of  act. 
Hence,  if  a  drainage  district  were  organized 
out  of  territory  induded  In  a  drainage  dis- 
trict already  organized,  there  would  necessa- 
rily be  a  conflict  of  authority  between  the  two 
districts,  and  the  conclusion  that  this  could 
not  be  done  was  based  on  the  principle  that 
two  municipalities  cannot  exercise  Jurisdic- 
tion over  the  same  territory,  for  the  same  pur- 
pose, at  tlie  same  time.  Under  our  act,  how- 
ever, the  authority  of  the  drainage  commis- 
sioners is  limited  to  the  construction  and 
maintenance  of  tlie  ditches  provided  for  in 
the  original  plan,  and  they  are  not  vested 
with  the  power  to  pass  on  and  determine  all 
questicms  of  drainage  within  the  district. 
Hence,  if  a  district  be  organized  wltliin  an 
established  district,  no  conQict  of  authority 
will  result 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


OHIO  VALLEY  OIL  ft  GAS  CO.  v.  IBVIN 
DEVELOPMENT  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.     May  2,  1919. 
Rehearing  Denied   June  20,   1919.) 

1.  Mines  akd  Minebai^s  4=978(1)— On.  Airo 
Gas  Lkasb— Testing  ob  Wobkino. 

The  purpose  of  gas  and  oil  leases  is  the 
development  of  the  property  and  the  coUectian 
of  royalties,  and  the  lessee  will  not  be  permitted 
to  postpone  the  land's  development  for  an  un- 
reasonable length  of  time,  or  extend  the  lease 
indefinitely  by  paying  nominal  rent 

2.  Mines  and  Minebaia  4=>78(3)— On.  and 
Gas  Lease— Fobfeitubb— Notice. 

While  an  agreed  royalty  and  development 
of  the  property  was  provided  for  in  a  gas  and 
oil  lease,  lessor  could  not  forfeit  lease  for  non- 
development  without  notifying  lessee  that  he 
would  no  longer  accept  the  annual  rentals,  but 
would  demand  commencement  of  operations 
within  a  reasonable  time. 

3.  Mines  and  Minebals  <&=>79(6)— On.  and 
Gas  liEASE— Foefeitubes— Nonpatkent  of 
Rent. 

Under  oil  and  gas  lease  providing  for  an- 
nual rental  of  $12JS0,  where  the  payment  there- 
of at  the  end  of  the  first  year  was  delayed  for 
three  days,  and  the  rental  was  then  deposited 
as  provided  in  the  lease,  such  depodt  was  sufiS- 
cient  to  avoid  forfeiture  for  failure  to  pay  rent 

4.  Landlobd  and  Tenant  4=3112(2)— Waiv- 
es of  Fobkbitube— Acceptance  or  Rent. 

Acceptance  of  rent  for  the  defaalted  period, 
or  any  part  of  it,  in  a  lease,  is  a  waiver  d  the 
right  to  declare  a  forfeiture. 

6.  Mines  and  Minerals  4=»68— On,  ahd  Gab 
£«ASE— MxrruAUTT. 
Oil  and  gas  leases  for  6  and  10  years,  or  ■■ 
long  as  oil  or  gas  was  produced,  requiring  com- 
mencement of  operations  within  one  year  or 
payment  to  extend  the  lease  within  the  year, 
entitling  lessor  to  certain  royalties,  are  not  nni- 
lateral,  and  void  for  want  of  mutuality. 

Appeal  from  Circuit  Court,  PoweU  Coun- 
ty. 

Suit  hy  the  Ohio  Valley  Oil  &  Gas  Company, 
assignee  of  V.  M.  Gaines  and  another,  les- 
sees, against  the  Irvln  Development  Company, 
assignee  of  C.  E.  Townsend,  subsequent  les- 
see, and  others.  From  a  Judgment  for  de- 
fendant, sustaining  a  demurrer  to  the  peti- 
tion, plaintiff  appeals.  Reversed,  witli  di- 
rections. 

B.  G.  Williams,  of  Frankfort,  and  Albert 
B.  Kerr,  of  New  York  City,  for  appellant 

Pendleton  &  Bush,  of  Winchester,  and 
Hugh  Rlddell,  of  Irvine,  for  appellees. 

QUIN,  J.  H.  S.  Rogers  and  wife,  on 
December  15,  1915,  leased  to  Gaines  and 
Witt  the  oil  and  gas  privileges  on  a  50-acre 
tract  of  laud.    This  lease  was  recorded  Jana- 
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•ry  27,  1916,  tbe  reotted  constderatlon  being 
$1  and  the  covenants  and  agnements  con- 
tained therein,  including  a  royalty  of  one- 
eighth  of  the  oil  produced  and  saved.  On 
Jane  10th  the  same  lessors  executed  what  Is 
termed  a  confirmatory  lease  on  the  same 
pr«nlses  to  Y.  M.  Gaines,  one  of  the  original 
lessees,  for  a  consideration  of  $12.50.  This 
was  dated  the  same  as  the  original  lease, 
and  recorded  February  2,  1917.  The  first 
lease  was  for  a  term  of  ten  years,  or  as  long 
as  oil  or  gas  was  produced;  the  second  was 
for  a  flve-year  term.  January  6,  1917,  said 
lessors  executed  to  C.  E.  Townsend  a  lease 
on  the  same  property.  Tbla  was  recorded 
January  12,  1917. 

Claiming  to  be  the  assignee  under  tbe 
lease  to  Oalnes  and  Witt,  appellant  institut- 
ed suit  in  the  lower  court  against  Townsend's 
assignee,  appellee,  the  Irvln  Development 
Company,  and  B.  S.  Bogers  and  wife,  al- 
leging the  above,  and  further  that  appellee 
was  boring  wells  and  otherwise  attempting  to 
develop  said  land,  and  possession  of  said 
land  had  been  denied  appellant;  also  that, 
at  the  time  Townsend  persuaded  and  induced 
Bogers  and  his  wife  to  make  the  lease  to 
him,  he  (Townsend)  and  his  succeodve  as- 
signees had  actual  notice  of  the  prior  lefkses, 
and  that  all  rentals  due  thereunder  had  been 
paid.  An  injunction  was  asked  against  ap- 
pellee, restraining  and  enjoining  it  from  do- 
ing any  further  work  on  the  land,  and  order- 
ing it  to  remove  its  machinery  therefrom, 
and  asking  that  appellant's  lease  be  held  to 
be  valid  and  subsisting. 

In  an  amended  petition  appellant  alleged 
that,  having  failed  to  drill  a  weU  on  the  leas- 
ed premises  within  a  year,  It  caused  to  be 
d^wsited  in  the  Powell  County  Deposit 
Bank,  December  18,  1916,  to  the  credit  of  H. 
S.  Bogers,  the  sum  of  $12.60,  in  accordance 
with  the  terms  of  said  lease,  and  said  depos- 
it had  been  retained  by  Bogers,  and  no  part 
returned  to  appellant;  that  Bogers  advised 
Townsend  of  the  prior  lease,  and  be  (Town- 
send)  examined  the  records  relative  to  same, 
and  upon  inquiry  at  the  bank  was  advised 
that  the  rent  money  of  $12.50  had  been  paid. 
This  was  before  the  execution  of  the  Town- 
send lease.  A  demurrer  to  the  petition  as 
amended  was  sustained;    hence  this  appeal. 

Inadequacy  of  consideration  and  failure  to 
pay  the  rental  in  advance  are  urged  in  sup- 
port of  tbe  Judgment  below;  It  being  further 
claimed  tbat  the  Oalnes  leases  were  mere  uni- 
lateral executory  contracts,  lacking  in  mu- 
tuality, and  time  must  be  considered  as  of 
the  essence  of  same,  and  by  failure  of  tbe 
lessee  to  drill,  or  pay  to  extend  the  lease, 
wltbln  tbe  year,  the  contract  expired  by  its 
own  terms.  It  Is  not  contended  that  said 
leases  are  void.  The  Oalnes  leases  are  not 
essentially  different  from  the  Townsend 
lease. 

Appellee's    assignor,    before    taking    his 
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lease,  had  both  actual  and  constructive  no- 
tice of  the  prior  leases,  the  averments  of  the 
petition  as  amended  being  taken  as  true,  and 
was  also  advised  the  rental  bad  been  paid. 
No  w^s  were  drilled  in  tbe  property  the 
first  year,  and  the  rental  of  $12.50  was  not 
paid  until  December  18,  1915,  three  days  aft- 
er it  was  due,  though  the  bank  mentioned  in 
the  second  lease  was  directed,  in  a  telegram 
sent  December  16tta,  to  make  the  deposit. 
The  allegation  that  the  deposit  was  made 
and  the  money  was  commingled  with  other 
money  which  Bogers  had  in  said  bank,  and 
upon  which  he  checked,  is  admitted  by  tba 
demurrer. 

[1]  Because  of  the  inability  oftentimes  on 
the  part  of  the  owner  to  devel<^  his  proper- 
ty, leases  of  the  mineral  rights  are  made  to 
persons  prepared  and  equipped  to  do  the 
work.  Development  of  the  property  and  col- 
lection of  royalties  are  the  purposes  upper- 
most in  the  minds  of  the  lessor  in  the  mak- 
ing of  these  leases,  and  ^he  lessee  will  not 
be  permitted  to  postpone  development  of  the 
land  for  an  unreasonable  length  of  time,  or 
extend  the  lease  indefinitely,  by  the  paymeilt 
of  a  mere  nominal  rent  Monarch  Oil,  Gas  & 
Coal  Co.  V.  Bichardson,  124  Ky.  602,  99  S. 
W.  688,  30  Ky.  Law  Bep.  824;  Dlnsmore  v. 
Combs,  177  Ky.  740,  108  S.  W.  58;  Thornton 
on  the  Law  of  Oil  &  Gas,  {  75. 

[I]  In  Warren  Oil  ft  Gas  Co.  v.  GllUam, 
182  Ky.  807,  207  S.  W.  608,  after  referring  to 
the  rules  above  stated,  the  court  says: 

"However,  tbe  right  of  the  lessor  to  forfeit 
the  lease  for  nondeTelopnieiit  cannot  be  arbi- 
trarily exercised.  He  must  first  notify  the  lea- 
see that  he  will  no  loager  accept  the  annual 
rentals  and  permit  his  land  to  remain  idle  and 
undeveloped,  but  will  require  the  lessee  to  ex- 
ecute the  contract  according  to  the  intention  of 
the  parties  bj  beginning  its  development  in 
good  faith,  and  if,  after  such  notice  and  de- 
mand, the  lessee  does  not  begin  the  development 
within  a  reasonable  time,  the  lessor  may  then 
have  the  lease  forfeited.  Monarch  Oil,  Gas  ft 
Coal  Co.  V.  Bichardson,  supra.  Here  the  lessor 
did  _  not,  at  any  time,  demand  that  the  lessee 
begin  operations  and  give  him  a  reasonable  op- 
portunity to  do  go.  That  being  true,  there  is 
no  basis  for  the  contention  that  the  lease  in 
question  was  forfeited  because  of  the  lessee's 
failure  to  begin  operations." 

Aside  from  the  requirement  In  tbe  Gaines 
leases  that  the  rent  be  paid  in  advance,  the 
facts  of  the  two  cases  are  practically  identi- 
cal. The  terms,  conditions,  aind  considera- 
tion of  the  leases  are  strikingly  similar.  The 
lease  was  held  valid,  and  since  defendant 
in  that  case  had  notice  of  plaintiff's  lease,  it 
acquired  no  rights  as  against  him,  and  de- 
fendant (the  subsequent  lessee)  was  accord- 
ingly enjoined  from  interfering  with  plain- 
tiff in  bis  right  to  enter  on  the  land  and  re- 
move tbe  oil.  This  opinion,  decided  after 
the  submission  of  the  case  at  bar,  Is  con- 
clusive of  the  questions  raised  here. 
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[S]  As  to  the  question  of  the  delay  In  the 
payment  of  the  rental.  The  rental  was  de- 
posited, as  provided  in  the  lease,  and  not  re- 
jected or  returned,  and  Townsend,  appellee's 
assignor,  had  actual  and  constructive  notice 
of  the  earlier  leases,  and  was  advised  that 
the  rental  had  been  paid,  all  before  the  exe- 
cution of  his  lease.  As  said  In  Monarch  Oil, 
Gas  &  Coal  Co.  v.  Richardson,  supra: 

"The  lessor  in  this  contract  did  not  at  any 
time  exact  or  demand  of  the  lessee  that  it 
commence  operating  for  oU  or  gas,  bat  accepted 
the  annual  rentals  paid  in  full  discharge  of 
the  obligations  of  the  contract,  although  at  the 
end  of  any  rental  period  he  might  have  declined 
to  accept  rent  and  required  the  lessee  to  begin 
operations  for  oil  or  gas." 

There  was  no  declination  here;  on  the  con- 
trary, at  least  an  implied  acceptance  of  the 
rental.  Judge  Cochran,  of  the  United  States 
District  Court  for  the  Eastern  District  of 
Kentucky,  had  before  him  recently  the  con- 
struction of  a  similar  lease,  in  the  case  of 
Zelgler  et  al.  v.  Hopkins  et  al.,  258  Fed.  467, 
and  in  a  yet  unreported  opinion  on  a  motion 
to  reconsider  a -decree  dismissing  the  appeal 
he  has  gone  quite  extensively  into  the  author-i 
Itles  construing  such  leases.  Questions  simi- 
lar to  those  involved  on  this  appeal  are  dis- 
cussed at  length  in  the  opinion.  He  holds 
that  the  lease  is  an  executed  and  not  an  ex- 
ecutory instrument  The  lease  in  that  case 
provided  for  the  payment  of  the  rental  In 
advance.  The  court  held  that  a  failure  to 
pay  the  rent  in  advance  did  not  work  a  for- 
feiture of  the  first  lease,  and  among  the  cases 
dted  and  approved  by  the  court  is  that  of 
Monarch  Oil,  Gas  &  Coal  Co.  v.  Richardson, 
supra,  and  other  cases  from  this  court  In 
the  course  of  the  opinion  the  court  says : 

"He  agrees  to  so  do  or  pay  a  certain  quar- 
terly rental  in  advance  until  one  [well]  is  com- 
pleted. The  agreement  to  so  pay  is  absolute, 
if  the  well  is  not  drilled.  If  not  paid,  the  rent 
is  recoverable.  Though  not  in  hand,  it  is  in 
the  bush.  There  is  no  provision  that,  if  it  is 
not  paid,  the  interest  in  the  land  for  the  pur- 
pose of  exploration  shall  be  forfeited;  and  there 
is  a  provision  that  the  lease  shall  be  terminated 
in  another  contingency— i.  e.,  upon  removal  and 
reconveyance  by  Ae  lessee.  If  this  line  of  rea- 
scming  is  sound,  it  follows  that  a  negative  an- 
swer must  be  given  to  the  question  put.  •  •  * 
I  feel  quite  sure,  therefore,  that  if  the  second 
provision  as  to  exploration  was  not  in  the 
lease  in  question,  there  was  no  forfeiture  by  the 
failure  to  drill  within  the  year  or  to  pay  the 
first  quarterly  rental  in  advance.  •  •  • 
What  is  meant  is  that  the  payment  of  rentals 
shall  fuUy  and  completely  extend  the  agreement 
to  explore  from  time  to  time  until  it  is  complied 
with  by  the  completion  of  a  well.  This  is  the 
only  thing  needing  a  provision  for  extension.  I 
therefore  see  nothing  in  this  statement  to  bring 
about  a  different  conclusion  from  that  reached 
without  regard  to  it.    *    •    • 

"The  plaintiffs  were  not  in  fault  in  not  drill- 
ing a  well  within  a  year.    The  lease  contemplat- 


ed that  tfaey  need  not  do  so.  It  was  provided 
that  delay  in  compliance  with  the  agreement 
to  so  do  could  be  secured  by  payment  of  rent- 
als. It  is  alleged  that  no  demand  was  ever 
made  on  plaintiffs  to  drill  a  well  and  that  they 
were  ready  and  able  to  dp  so  at  any  time  after 
July  14,  1916,  when  the  lease  was  assigned  to 
them  to  drill  and  prospect  on  the  land  for  oil 
and  gas,  and  that  the  lessor,  though  duly  noti- 
fied by  the  bank  of  the  deposits  to  Iwr  credit, 
has  never  refused  to  accept  them.  The  lease 
under  which  the  operating  defendants  elaim  was 
not  made  upon  her  initiative.  The  allegation 
is  that  it  was  procured  by  them.  It  is  further 
alleged  that  it  was  so  procured  with  knowledge 
of  complainants.  Tills  may  mean  no  more  than 
knowledge  of  their  lease,  and  constructive  knowl- 
edge arising  from  its  being  of  record  at  that. 
But  they  also  knew  of  plaintiffs'  attempt  to 
make  the  first  quarterly  payment  or  they  did 
not  concern  themselves  to  inquire  of  tdaintiffs 
whether  they  had  paid  or  done  anything  towards 
making  payment  They  ignored  plaintiffs  com- 
pletely. But  however  this  may  be,  it  is  dis- 
tinctly alleged  that  the  operating,  defendants 
entered  and  began  drilling  on  the  land  'witB 
full  knowledge  and  notice  of  the  rights'  of  the 
plaintiffs,  so  that  what  they  have  done  since 
entering  has  been  with  due  appreciation  of  the 
risk  they  were  running.  Tben  can  be  no  doabt, 
therefore,  that  a  very  strong  case  for  eqnitaUe 
relief  is  made." 

[4]  Acceptance  of  rent  for  the  defaulted 
period,  or  any  part  of  it  will  generally  be  a 
waiver  of  the  right  to  declare  a  forfeiture. 
See  Thornton,  {$  184,  863.  In  American 
Window  Glass  Co.  t.  Indiana  Natural  Uas  & 
on  Co.  et  al.,  37  Ind.  App.  439,  76  N.  E. 
1006,  the  court  had  under  consideration  the 
question  of  the  payment  of  rents  past  due. 
The  lease,  in  that  case,  required  the  rent  to 
be  deposited  in  a  bank.  The  court  held  that, 
had  the  landowner  at  the  end  of  the  term  no- 
tified the  lessee  they  would  not  receive  any 
further  payments  and  refused  to  accept  the 
same,  or  before  payment  to  the  bank  had 
given  it  notice  not  to  receive  any  payments 
for  their  use  and  benefit  on  account  of  the 
lease,  the  rights  of  the  lessee  would  have 
been  terminated,  but  this  the  lessor  failed  to 
do.  Lessee  paid  the  rental  to  the  bank.  The 
court  held  that  the  deposit  in  the  bank  con- 
stituted a  payment  to  the  lessor,  and  by 
reason  thereof  extended  the  lease  another 
year. 

[6]  As  to  the  unllaterality  of  the  Gaines 
lenses,  this  court  in  the  case  of  Hughes  et  al. 
v.  Parsons,  183  Ky.  584,  209  S.  W.  853,  has 
held  adversely  to  appellee's  contentions. 
From  the  substance  of  the  lease  as  given  in 
the  opinion,  the  provisions  are  in  no  material 
feature  different  from  the  Gaines  leases;  the 
court  saying  it  was  not  a  unilateral  contract. 

For  the  reasons  indicated,  the  judgment 
is  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  petition  as  amended,  and  for 
such  further  proceedings  as  may  not  be  in- 
consistent with  this  opinion. 


Digitized  by 


Google 


«sr.) 


SCHMIDT  V.  CITY  OF  NEWPORT  et  ti. 
(Ooort  of  Appeals  of  Kentucky.    May  20, 1919.) 


1.  MXTtWCIPAL      OOBPORATIONB      «=>S16(1)    — 

Sidewalks  —  Personal    iNJxmxBS  —  OoM- 

PLAIN'P— StrmciENCT. 
▲  petition  in  an  action  for  personal  inja- 
ries,  received  by  a  pedestrian  when  she  slipped 
and  fell  on  a  sidewalk  which  was  nsed  for  ad- 
vertising purposes  by  an  amusement  company, 
held  sufficient  to  present  a  cause  of  action 
against  both  the  city  and  the  amusement  com- 
pany. 

2.  MuHioiPAi,  OoKPORAHONa  «=s>763(l>  — 
Streets— Cask  and  Mairtkmanob. 

While  a  city  is  not  an  insurer  of  the  safety 
of  persons  traveling  upon  its  streets,  it  has 
the  duty  of  exercising  ordinary  care  to  keep  and 
maintain  its  streets  and  pavements  in  a  rea- 
sonably safe  condition  for  use  by  the  public, 
once  it  has  undertaken  to  do  so. 

8.  Municipal  Cobpobations  «=>788(2)  — 
Sidewalks— DKrEcnvE  Condition— NonoB 

— LlABUJTT. 

The  liability  of  the  city  for  injuries  from 
defective  street  does  not  arise  until  the  city, 
through  its  authorized  ofiBcers,  lias  received  or 
has  had  reasonable  opportunity  to  obtain  knowl- 
edge of  such  defective  condition;  but  the  mu- 
nicipality will  be  charged  with  notice  of  such 
defects  as  it  could  by  the  ezerdse  of  reasonable 
care  have  discovered,  and  where  it  authorized 
the  use  of  a  sidewalk  by  property  owner  for 
advertising  purposes,  and  injury  resulted  di- 
rectly or  proximately  therefrom,  tbe  city  is 
liat>le. 

4.  Municipal     Cokpqbatiqns     «=s»755{1)  — 

STBEETS— GbOUND    of    LlABlLITT    FOB    PEB- 
80NAL  iNJUBIEa 

A  municipality  is  not  responsible  for  injury 
to  one  falling  upon  a  pavement,  unless  the  pave- 
ment was  inherently  dangerous,  or  was  con- 
structed and  maintained  according  to  a  plan 
which  was  not  reasonably  safe,  and  which  a 
reasonably  prudent  person  would  not  have 
adopted  or  maintained. 

B.  PtKADINQ  *=>8(17)— OONOLUSIORS— ALLI- 
OATION  OF  NE6LI0ENCS. 

In  an  action  against  a  city  for  personal  in- 
juries resulting  from  a  fall  on  a  sidewallc,  al- 
legations that  the  sidewalk  was  maintained  in 
a  "slippery,  smooth,  glazed,  and  glossy"  condi- 
tion, whidi  rendered  "the  walk  unfit  and  unrea- 
sonably unsafe  and  dangerous  to  public  travel 
by  pedestrians,"  and  that  it  was  negligently  con- 
structed on  a  dangerous  grade,  held  anfficient, 
since  an  averment  of  negligence  is  not  the  state- 
ment of  a  mere  legal  conclusion. 

6.  Municipal  Cobpobations  «=»7e8(2)  — 
Sidewalks  —  Constbuction  —  Danobboos 
Condition— IXABiLiTT  fob  Pebsqnal  In- 

JUBDCS. 

The  mwe  fact  that  a  pavement  is  construct- 
ed of  smooth  tile  is  not  sufficient  in  itself  to 
tender  it  so  dangerous  and  unsafe  as  to  fix 
liability  upon  a  municipality  for  injuries  to 
persons  falling  thereon,  or  even  to  raise  a  prje- 
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sumption  that  such  walk  is  inherently  danger- 
ous, but  it  is  in  a  glazed,  highly  polished  condi- 
tion, rendering  it  slick  and  slippery,  which 
makes  it  so  inherently  dangerous  as  to  tender 
the  city  liable. 

7.  Municipal  Oobpobatiorb  «=»806(8),  814— 
Sidewalks — Injuby  to  Pedestbianb — Lia- 
bility —  Joihdeb  OF  City  and  Pbopkstt 
Owneb. 

Where  a  city  aUowed  a  sidewalk  to  be  used 
for  the  special  benefit  of  a  theater  and  its  busi- 
ness, by  reconstructing  a  part  of  it  with  smooth 
tiling  for  advertiseibent  purposes,  this  consti- 
tuted an  extra  burden  or  servitude,  and  if  it 
was  in  such  an  unsafe  condition  as  to  render 
the  city  liable  for  injuries  sustained  by  a  pedes- 
trian falling  thereon,  the  theater  company  was 
also  liable,  and  was  properly  joined  with  the 
city  in  the  action. 


Appeal 
County. 


from    Circuit    Court,    Campbell 


Actton  by  Maiiraret  Sdunldt  against  the 
City  of  Newport  and  another.  BVom  the 
judgment  dismissing  the  action  after  sus- 
taining a  general  demurrer  to  the  second 
amended  complaint,  plaintiff  appeals.  Re- 
versed. 

Geo.  J.  Herold  and  Phil  J.  Ryan,  both  of 
Newport,  lor  appellant. 

Brent  Spence,  of  Newport,  for  appellee 
city  of  Newport. 

William  A.  Burkamp,  of  Newport,  for  ap- 
pellee Frankel  Amusement  Co. 

SAMPSON,  J.  This  action  by  Mrs. 
Schmidt  against  the  city  of  Newport  and  the 
Frankel  Amusement  Company,  Incorporated, 
was  commenced  In  the  Campbell  circuit  court 
on  June  6,  1917,  to  recover  damages  for  per- 
sonal injury  sustained  by  her  In  a  fall  on 
the  sidewalk  in  front  of  the  Hippodrome 
Theater  in  the  dty  of  Newport  on  the  even- 
ing of  March  16th.  Both  general  and  special 
demurrers  were  filed  by  the  defendants,  and 
the  general  demurrer  sustained,  apd  the 
special  demurrer  overruled,  to  the  original 
petition.  Thereafter  an  amended  petition 
was  filed  by  Mrs.  Schmidt;  but  without  de- 
murrer or  other  pleas  she  filed  a  second 
amended  petition,  in  lieu  of  both  of  the  for- 
mer pleadings,  and  to  this  last  a  general  de- 
murrer was  filed  by  each  of  the  defendants 
and  sustained,  and  plalntitt  declining  to  plead 
further  the  action  was  dismissed,  and  she 
prosecutes  this  appeal. 

[1]  The  original  petition  was  very  Inaptly 
drawn  and  did  not  state  a  cause  of  action. 
The  amended  petition  was  a  great  Improve- 
ment upon  the  original  petition,  and  the 
second  amended  petition  was  very  much 
better  In  form  and  substance  than  the  two 
preceding.  It  was  in  the  nature  of  a  sub- 
stituted petition,  and  appellant,  Schmidt,  in 
her  brief  states  that  she  relies  upon  the 
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second  amended  petition  ezdnslTely.  In  tbls 
pleading  It  Is  alleged  tbat  the  <dty  of  Newport 
Is  a  mnnicipal  corporation  of  the  second 
class,  and  that  the  B^ankel  Amusement  Com- 
pany is  a  corporation,  organized  under  the 
laws  of  this  commonwealth ;  that  the  amuse- 
ment company  owns  and  operates,  and  has  at 
all  times  mentioned  owned  and  operated,  a 
theater  at  711-713  Mammouth  street,  in  the 
city  of  Newport;  that  the  sidewalk  in  front 
of  the  building  is  12V4  feet  wide;  that  it 
was  originally  built  of  concrete  and  main- 
tained by  the  city ;  that  the  amusement  com- 
pany. In  building  its  showhouse,  obtained 
I>ermls8lon  from  the  city  to  take  up  a  cer- 
tain part  of  the  concrete  pav«nent  imme- 
diately in  front  of  its  entrance  and  replace 
the  same  with  tiling,  on  which  it  was  to 
and  did  place  the  word  "Hippodrome,"  the 
name  of  the  theater,  for  advertising  pur- 
poses; that  the  lobby  of  the  theater  was 
floored  with  tiling,  and  this  tiling  allowed  to 
extend  out  onto  the  pavement- about  3  feet 
and  for  a  distance  of  27  feet  along  in  front 
of  the  building;  that  this  condition  had  pre- 
vailed for  about  three  years ;  that  said  tiling 
on  the  sidewalk  was  constructed  and  main- 
tained at  all  times  hereinafter  stated  of  a 
slippery,  smooth,  glazed,  and  glossy  surface 
and  rendered  said  sidewalk  unreasonably 
unsafe  and  dangerous  for  public  travel  by 
pedestrians,  and  especially  so  during  and 
immediately  after  it  had  rained,  or  while 
said  tiling  sidewalk  was  wet;  that  said  side- 
walk, including  said  tiling  thereon,  was 
negligently  constructed  and  maintained  at 
all  times  herein  mentioned  at  an  unreason- 
ably unsafe  and  dangerous  grade,  and  was 
rendered  unreasonably  unsafe  and  dangerous 
for  public  travel  by  pedestrians;  "that 'said 
defendant  the  Frankel  Amusement  Company, 
at  all  times  herein  set  out,  while  operating 
said  theater,  and  on  March  16,  1917,  allowed 
said  sidewalk  to  be  and  remain  in  the  afore- 
said unreasonably  unsafe  and  dangerous, 
smooth,  glazed,  glossy,  and  slippery  condi- 
tion and  unreasonably  unsafe  and  dangerous 
grade;  that  said  def«idant  the  Franivel 
Amusement  Company,  at  all  times  herein 
set  forth,  while  owning,  operating,  and  con- 
trolling said  theater  or  showhouse,  and  on 
March  16,  1917,  for  the  purposes  of  adver- 
tising Its  theater  and  business,  allowed  said 
tile  to  remain  In  and  upon  said  sidewalk,  and 
the  word  'Hippodrome'  in  and  upon  said 
tiling  upon  said  sidewalk" ;  that  the  Amuse- 
ment Company  placed  and  maintained  an 
additional  burden  and  servitude  in  and  upon 
the  use  of  said  public  sidewalk;  "that  the 
city  of  Newport  knew  of  said  condition  after 
same  was  constructed  and  maintained,  and 
was  or  could,  by  the  exercise  of  ordinary 
care  on  its  part,  or  on  the  piirt  of  Its  offi- 
cers, have  known  of  the  snid  dangerous  and 
defective  condition  whicli  had  existed  on 
March  16,  1917,  and  continuously  prior  there- 


to for  more  than  three  years,  and  the  same 
was  known  long  enough  to  the  defendant  city 
of  Newport,  if  exercising  ordinary  care,  to 
have  eliminated  or  removed  same";  that  the 
plaintiff,  while  walking  along  said  sidewalk 
on  the  evening  of  March  16,  1917,  exercising 
ordinary  care  for  her  own  safety,  slipped, 
and  fell  on  said  tiling  pavement  by  reason  of 
its  dangerous  and  unsafe  condition,  and 
broke  her  right  leg  at  or  atiout  her  knee,  and 
otherwise  injured  her,  to  her  damage  in  the 
sum  of  $10,000.  The  petition  also  sets  forth 
grounds  for  special  damage,  medical  treat- 
ment, etc.  Taking  the  whole  petition  to- 
gether, we  are  convinced  it  presents  a  cause 
of  action  against  both  defendanta  The 
plaintiff,  under  the  all^ations  of  the  peti- 
tion, could  have  maintained  an  action  against 
either  or  both  defendants. 

[2,8]  While  a  city  is  not  an  insurer  of 
the  safety  of  persons  traveling  upon  its 
streets,  it  is  under  the  duty  of  exercising 
ordinary  care  to  keep  and  maintain  its 
streets  and  pavements  in  a  reasonably  safe 
condition  for  use  by  the  public  once  it  has 
undertaken  so  to  do.  Liability  does  not  arise 
until  the  dty  through  its  authorized  officers 
receives  or  has  reasonable  opportunity  to 
obtain  knowledge  of  the  defective  condition 
of  the  street  or  pavement,  but  the  munici- 
pality will  be  charged  with  notice  of  all 
defects  of  which  it  oould,  by  the  exercise  of 
reasonable  care,  have  learned;  and  if  it  au- 
thorize a  property  owner,  such  as  the 
Frankel  Amusement  Company,  to  use  the 
pavement  along  the  street  for  purposes  of 
its  own,  and  in  so  using  and  occupying  the 
pavement,  reasonable  care  is  not  exercised 
for  the  safety  of  the  traveling  public,  and 
injury  results  directly  and  proximately  there- 
from, the  city  as  well  as  the  property  owner 
is  liable  in  damages.  As  said  in  the  case  of 
the  Hippodrome  Amusement  Co.  v.  Carlus, 
175  Ky.  783,  195  S.  W.  113,  L.  R.  A.  1918E, 
377,  if  the  property  owner  Is  allowed  an  ex- 
traordinary use  of  the  sidewalk  for  his  pri- 
vate convenience,  or  for  the  benefit  of  his 
property,  and  such  use  constitutes  a  servi- 
tude of  the  sidewalk  for  his  private  beneflt,  or 
use,  and  Injury  arises  from  the  defective 
condition  of  the  sidewalk  because  of  such 
servitude  placed  upon  it,  the  property  owner 
is  liable  primarily  to  the  individual  for.  the 
injury  sustained.  This  liability,  however, 
does  not  absolve  the  city  from  responsibility. 
Baumelster  v.  Markhan,  101  Ky.  132,  39  S.  W. 
S44,  41  S.  W.  816,  19  Ky.  Law  Rep.  308,  72 
Am.  St.  Rep.  397. 

[4]  The  rule  appears  to  be  well  established 
in  this  jurisdiction  that  a  municipality  Is 
not  responsible  for  injury  to  one  falling  upon 
a  pavement,  unless  the  pavement  was  in- 
herently dangerous,  or  was  constructed  and 
maintained  according  to  a  plan  which  was 
not  reasonably  safe,  and  which  reasonably 
prudent  persons  would  not  have  adopted  or 
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maintained  and  as  said  In  the  C9ty  Of  Leban- 
on T.  Oravea,  178  Ky.  755,  ITO  S.  W.  1096  {U 
R.  ▲.  1&18B,  1016): 

"It  makes  Bttle,  if  any,  Bnbstantial  difference, 
ao  far  as  the  liability  of  the  city  ia  concerned, 
whether  the  unsafe  and  dangerons  condition  of 
the  street  was  dne  to  a  dafeotive  plan,  or  due 
to  conditions  that  the  city  permitted  to  come  up, 
after  the  construction  of  the  street  pursuant  to 
the  plan,  that  contemplated  a  street  reasonably 
safe  for  public  travel,  and  that,  when  a  city 
undertakes  to  construct  or  reconstruct  a  street 
or  pavement,  it  is  under  a  duty  to  so  construct 
and  maintain  it  as  that  it  will  be  reasonably 
safe  for  public  travel,  and  this  doty  is  a  con- 
tinuing one,  and  no  plan  wUl  justify  the  con- 
struction of  a  pavement  so  slick  and  aiipjfvty  as 
to  be  unsafe  and  dangerous." 

After  setting  forth  the  slippery  and  dan- 
gerous condition  In  that  case,  the  opinion 
proceeds: 

"We  think  there  was  ample  room  for  reason- 
able difference  of  opinion  as  to  whether  this 
pavement  was  reasonably  safe  for  public  travel. 
Indeed,  the  decided  weight  of  the  evidence  shows 
that  it  was  palpably  unsafe  and  dangerous  -for 
public  travel.  Whenever  a  particular  place  in 
a  pavement  is  laid  in  snch  condition,  and  bo  re- 
mains for  about  three  yean,  aa  that  travelers 
walking  on  it  are  seen  to  slip  or  fall  almost 
every  day,  and  others,  .who  are  familiar  with 
its  danger,  avoid  it  altogether  by  going  out  in 
the  street,  it  is  manifest  that  snch  pavement 
ia  unsafe  and  dangerous.  We  have,  therefore, 
no  diflcolty  in  ruling  that  the  trial  court  prop- 
erly aabmitted  the  caae  to  the  jury." 

[«]  From  the  aUegations  of  the  petition, 
the  pavement  at  the  point  where  Mrs. 
Schmidt  fell  was  constructed  and  maintained 
in  a  "slippery,  smooth,  glazed,  and  glossy" 
condition,  which  rendered  "the  walk  unfit 
and  unreasonably  unsafe  and  dangerous  for 
public  travel  by  pedestrians,  and  the  "side- 
walk. Including  said  tiling  thereon,  was  negli- 
gently constructed  and  maintained  at  all 
times  therein  mentioned  at  an  unreasonably 
unsafe  and  dangerous  grade,  and  was  ren- 
dered unreasonably  unsafe  and  dangerous 
for  iwbMc  travel."  It  is  argued  that  these 
aUegations  are  too  general.  A  general  allega- 
tion of  negllgoice  is  sufficient  An  aver- 
ment of  negligence  is  not  the  statement  of 
a  mere  l^al  conclusion.  Newman's  Plead- 
ing and  Practice,  H  3240  and  8291. 

[S,  7]  It  would  appear  that  the  original 
construction  was  upon  such  heavy  grade  and 
of  such  a  smooth  and  slippery  and  slick 
surface  as  rendered  the  pavement  inherently 
dangerous  to  pedestrians.  The  mere  fact  that 
a  pavement  Is  constructed  of  smooth  tile  Is 
not  sufficient  in  itself  to  render  it  so  daur 
gerons  and  unsafe  as  to  fix  liability  upon  a 
municipality  for  injury  to  persons  falling 
thereon,  nor  to  even  raise  a  presumption  that 
snch  walks  are  Inherently  dangerous.  In- 
deed, we  are  Inclined  to  the  opinion  that  a 


tile  pavement  is  as  safe  as  a  concrete  pave- 
ment, and  in  addition  is  quite  as  durable  and 
much  more  beautiful.  But  If  it  Is  glazed  and 
so  highly  poUshed  as  to  be  slick  and  slippery, 
it  may  become  inherently  dangerous,  and 
render  the  city  liable  In  damages  for  Injuries 
received  by  persons  who  fall  thereon;  but 
this  liability  rests  upon  the  Inherent  slippery 
nature  of  the  walk,  and  not  upon  the  mate- 
rial, color,  or  advertisement  written  or 
printed  thereon.  Nor  do  we  regard  the  word 
"Hippodrome,"  In  the  advertisement,  as  such 
a  burden  or  servitude  as  was  calculated  to 
impose  liability  upon  the  theater  company,  in 
the  absence  of  other  contributing  facta  and 
circumstances.  But  the  tiling  in  the  pave- 
ment was  itself  intended  as  an  advertise- 
ment and  was  calculated  to  attract  atten- 
tion and  render  the  theater  conspicuous, 
and  thus  become  an  asset  and  benefit  to  its 
business.  In  this  way  the  pavement  was 
used  for  the  special  benefit  of  the  theater  and 
its  business,  and  this  use  was  an  extra  bur- 
den and  servitude  upon  the  itavement  If 
the  pavement  was  maintained  in  such  unsafe 
condition  as  to  render  the  dty  liable  for  the 
Injury  sustained  by  Mrs.  Schmidt,  then  the 
amusement  company  was  also  liable,  and  the 
two  were  not  improperly  joined  In  the  action. 

Judgment  reversed  with  directions  to 
overrule  the  general  demurrer  to  the  second 
amended  petition,  and  for  other  proceedings 
not  inconsistent  with  this  opinion. 

Judgment  reversed. 


C3HICAG0,  M.  &  Q.  B.  CO.  r.  STAHK. 

(Court  of  Appeals  of  Kentucky.    May  0,  1919. 
Rehearing   Denied  June  20,   1919.) 

1.  Ratlboadb  <8=72(8)— Right  of  Deed— Con- 
TBACT  to  Constkuct  Drainaob  Ditches— 
Instbuctionb  on  DAifAOEs  foe  Bbeach. 

In  an  action  by  the  grantor  in  a  right  of 
way  deed  for  'damages  to  crops  resulting  from 
railroad  company's  breach  of  contract  to  cou- 
stmct  ditches,  instructions  placing  upon  the 
company  the  obligation  to  construct  ditches  so 
as  to  carry  off  the  rainfall  in  "vicinity"  held 
erroneous  as  placiug  upon  the  company,  not  only 
liability  for  its  failure  to  perform  the  contract, 
but  also  for  the  consequences  of  grantor's  fail- 
ure to  lead  tiles  into  the  ditches  as  he  had  a 
right  to  do  under  the  contract. 

2.  RAiutoADS  ^C=»72(9)— Bbeach  or  Conthact 
IN  Right  of  Wat  Deed— Damages. 

For  breach  of  a  contract  by  a  railroad  com- 
pany to  construct  drainage  ditches  specified  ia 
deed  of  right  of  way,  the -measure  of  damages  ns 
to  the  land  In  cultivation  is  the  difference  be- 
tween what  was  raised  and  what  could  have 
been  produced,  and  the  measure  of  damages  as 
to  such  land  aa  the  grantor  was  prevented  from 
eoltivating  is  its  rental  value. 
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8.  Tbiai,  «e9Z14— iRffmvonoNs— tssoxa. 

Where  defendant  pleaded  and  produced  evi- 
dence to  show  that  the  damages  complained  of 
resulted,  not  by  breach  of  contract  to  construct 
ditches  specified  in  a  right  of  way  deed,  but  by 
water  backing  up  through  ditches  from  a  pond 
into  which  plaintiff,  the  grantor,  had  dridned 
land  in  accordance  with  such  contract,  and  for 
drainage  of  which  pond  defendant  was  not  re- 
sponsible, it  was  error  not  to  submit  that  issue 
to  the  jury  by  instruction. 

4.  Tbial    «=»29o(4)  —  Instbuctions  —  Sxtfet- 

CnSNCT  —  COBBBCTION  BT  OTHEB  INBTBDO- 

TIONB. 
Where  plaintifTs  instruction  is  erroneous 
and  misleading  and  the  court  has  erroneously 
refused  another  instruction  presenting  an  affirm- 
ative defense,  such  errors  held  not  cured  by 
defendant's  instructions  directing  a  verdict  if 
specified  facts  are  foupd  under  the  rule  that 
instructiona  will  be  considered  as  a  whole. 

Appeal  from  Circuit  Court,  Pulton  County. 

Action  by  Stephen  Stahr  against  Oie  Chi- 
cago, Memphis  &  Gulf  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.     Reversed   and    remanded- 

Trabue,  Doolan,  Helm  &  Helm,  of  Louis- 
ville, and  B.  T.  Davis,  of  Hickman,  for  ap- 
pellant 

Hester  &  Hester,  R.  O.  Hester,  and  W.  H. 
Hester,  all  of  Mayfield,  for  appellee. 

CLARKE,  J.  This  is  an  appeal  from  a  ver- 
dict and  judgment  for  $980  awarded  appel- 
lee as  damages  for  a  breach  of  contract. 
As  grounds  for  reversal,  it  Is  urged:  (1) 
That  the  court,  by  instructions  given  over 
defendant's  objection  and  exception,  en- 
larged the  terms  of  the  contract  and  also 
authorized  double  damages  for  a  breach 
thereof ;  (2)  that  the  court  erred  in  refusing 
to  give  tendered  instructions  presenting  the 
defendant's  affirmative  defense;  and  (3) 
that  the  verdict  is  excessive  and  flagrantly 
against  the  evidence. 

The  contract  sued  on  is  contained  In  a  deed 
by  which  the  plaintiff  conveyed  to  the  de- 
fendant a  right  of  way  80  feet  In  width 
through  his  farm,  and  also  a  strip  of  land 
10  feet  wide  running  from  the  west  end  of 
the  right  of  way  strip  a^d  almost  at  right 
angles  thereto,  along  plaintiff's  western 
boundary  line  "to  the  lowest  point  on  the 
surface,  for  the  purpose  of  a  ditch  to  be  open- 
ed immediately  upon  the  construction  of 
said  railroad,  for  the  water  from  the  ditches 
on  either  side  of  the  railroad  and  the  Chica- 
go, Memphis  &  Gulf  Railroad  Company  and 
its  assigns  to  keep  and  maintain  the  ditches 
on  either  side  of  said  railroad  and  the  ditch 
on  the  west  line  open  and  In  good  repair  to 
the  level  of  the  lowest  point  of  the  surface 


on  said  line  and  the  said  Stephen  Stahr  ahd 
his  heirs  and  assigns  to  have  the  right  If 
they  so  desire  to  lead  tile  into  the  ditdtes 
on  either  side  of  said  railroad  and  Into  the 
ditch  on  the  west  Uoe  at  such  points  as 
may  be  desired." 

[1]  In  Instruction  No.  1  given  by  the  court, 
the  def  oidanf  s  obligation  under  the  contract 
was  stated  to  be  to  construct  and  maintain 
ditches  upon  either  side  of  its  railroad  track, 
and  therefrom  over  the  lateral  strip  of  land, 
"as  deep  as  the  lowest  point  on  said  land 
lines  of  sufficient  width  to  carry  said  water 
from  said  land,  as  would  reasonably  be  ex- 
pected to  fall  in  said  vidnity,"  and  a  ver- 
dict was  authorized  for  the  plaintiff  for  any 
injury  to  his  crops  or  loss  of  the  use  of  the 
land  he  was  prevented  from  cultivating  In 
the  years  1913,  1915,  and  1916,  as  the  Jury 
believed  from  the  evidence  resulted  from 
overflow  or  water  remaining  on  his  land 
longer  than  it  otherwise  would  have  done 
"from  rainfall  in  said  vicinity." 

1.  This  instruction  placed  upon  the  de- 
fendant the  obligation  to  construct  and  main- 
tain these  ditches  so  as  to  carry  off  "rainfall 
in  said  vicinity,"  which  was  not  defined,  and 
which  the  Jury  may  have  concluded  meant 
the  whole  or  any  part  of  plaintiff's  ftirm, 
and  which  possibly  would  not  have  been  er- 
ror had  plaintiff  tiled  all  <a  his  land  to  the 
ditches  as  he  had  the  right  to  do;  but,  as 
plaintiff  had  not  tiled  any  of  his  land  to  these 
ditches,  he  could  not  recover  for  any  damage 
to  his  crops  or  loss  of  the  use  of  his  land 
from  water  standing  thereon,  except  for  such 
water  as  would  have  flowed  off  naturally 
and  without  tiles  through  the  ditches,  If 
properly  constructed  and  maintained  by  the 
defendant;  and  In  authorizing,  as  this  in- 
struction does,  a  recovery  for  all  damages 
that  resulted  from  a  failure  of  the  defend- 
ant to  construct  and  maintain  ditches  of 
sufficient  width  and  depth  to  carry  off  the 
rainfall  "reasonably  expected  In  that  vi- 
cinity," the  court  placed  upon  defendant  the 
liability,  not  only  for  any  failure  upon  Its 
part  to  perform  Its  contract,  but  also  the 
consequences  of  plainUtTs  failure  to  lead 
tiles  into  the  ditches  for  the  drainage  of  his 
land.  Manifestly,  this  was  an  extension  of 
defendant's  contract  liability  and  clearly  a 
reversible  error. 

[2]  2.  As  urged  by  counsel  for  appellant, 
instructlmi  No.  8,  defining  the  measure  of 
damages,  if  literally  construed,  seems  to 
warrant  double  damages  by  authorizing  -  al- 
lowance for  any  damage  to  crops  and  the 
loss  of  the  use  of  the  same  laud  for  each  of 
the  three  years,  which,  of  course  was  not 
intended,  and  probably  not  so  understood  by 
the  Jury;  but  this  Instruction  should  be 
corrected,  upon  another  trial,  so  as  to  make 
it  clear  that  the  measure  of  damages  appU- 
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cable  only  to  sadi  of  the  land  as  was  In  cul- 
tivation was.  the  diCerence  between  what 
was  raised  and  what  could  bare  been  pro- 
duced thereon  if  there  had  been  no  breach 
of  contract  by  the  defendant,  while  for  so 
much  of  the  land  as  plaintiff  was  preyented 
from  cultivating,  if  any,  the  measure  of  dam- 
ages was  its  rental  yalue  for  such  time  as 
plaintiff  was  prevented  from  using  it 

[S]  3.  Defendant,  by  a  separate  paragraph 
of  its  answer  pleaded  that  the  damage  done 
to  plaintiff's  growing  crops  in  the  several 
years  complained  of  was  caused  not  by  any 
breadi  of  its  contract,  but  by  water  backing 
up  tbrongh  the  ditches  and  onto  plalntttTs 
lands  from  a  depression  called  "Boss*  Pond," 
into  which  the  ditches  v^ldti  defendant  was 
required  to  construct  discharged  such  water 
as  accumulated  therein ;  and,  as  there  was 
some  evidence  to  sustain  this  plea,  it  was  er- 
ror upon  the  part  of  the  court  to  refuse  to 
submit  this  theory  of  the  case,  since  if,  as  con- 
tended by  the  defendant,  the  da^iage  to 
plaintiff's  crops,  or  any  part  thereof,  resulted 
from  the  absence  of  drainage  from  Roes' 
Pond,  for  which  the  defendant  was  in  no 
wise  responsible,  plaintiff  obviously  was  not 
entitled  to  recover  such  damage  from  the 
defendant,  and,  as  this  afflrmative  defense 
was  presented  by  both  pleadings  and  evi- 
dence. It  should  have  been  submitted  to  the 
Jury  by  proper  instruction,  whether  or  not 
the  Instruction  offered  by  defendant  upon  the 
question  was  correct  In  form.  Hobson  on 
Instructions,  §  13;  Cumberland  R.  R.  Co.  v. 
GIrdner,  174  Ky.  761,  192  S.  W.  873 ;  Consol- 
idation Coal  Co.  V.  Spradlln,  173  Ky.  229, 
190  S.  W.  1069;  U  &  N.  R,  Co.  ▼.  BOng's 
•  Adm'r,  131  B^y.  347,  115  S.  W.  196. 

[4]  It  Is  Insisted  by  counsel  for  appellee 
that  the  errors,  If  any,  in  instruction  No.  1 
given,  and  the  error.  If  any,  in  refusing  to 
give  instruction  Z  offered  by  defendant  pre- 
senting Its  afflrmative  defense,  were  cured 
by  instructions  X  and  Y  given  upon  deteoA- 
ant's  motion,  which  directed  a  verdict  for 
the  defendant.  If  the  jury  believed  it  had 
constructed  and  maintained  ditches  on  each 
side  of  the  railroad,  and  the  ditch  on  the 
west  property  line  to  the  lowest  point  on  the 
surface  of  said  line  with  proper  opening  un- 
der the  track  connecting  the  several  ditches, 
and  that  the  Judgment  must  be  affirmed  un- 
der the  rule  that  instructions  will  be  consid- 
ered as  a  whole,  and,  unless  prejudicial  when 
so  considered,  a  reversal  will  not  be  ordered 
even  though  some  of  the  Instructions  are 
not  technically  correct  But  we  are  sure 
that  the  rule  has  no  application  here,  since 
we  do  not  think  the  instructions  X  and  Y 
cured  the  error  In  No.  1,  and  we  are  sure 
none  of  the  Instructions  given  even  suggest- 
ed to  the  Jury  the  afflrmative  defense  pre- 
sented by  defendant 
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since  another  trial  will  be  necessary,  we 
do  not  now  pass  upon  the  question  of  whcth 
er  or  not  the  verdict  Is  excessive. 

For  the  reasons  indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  an 
other  trial  consistent  herewith. 


VENTERS  et  aL  v.  POTTER. 
(Court  of  Appeals  of  Kentucky.    May  30, 1919.) 

1.  Husband  and  Wrk  €=s>198— Husband's 

CONVXTANCS  or  WiPK'S  PBOI^BTY— FOBOED 
DSSD— FAILTTSK   TO    ASSKBT    OWNEBSHIF. 

Where  hnsband  conveying  wife's  property 
forged  her  signature  to  deed,  wife's  negligence 
in  not  ascertaining  that  deed  was  forged  and 
in  not  promptly  asserting  a  claim  to  the  prop- 
erty, notwithstanding  knowledge  that  purchas- 
er's son  was  in  possession,  was  not  such  fraud 
as  to  estop  her  from  claiming  the  property. 

2.  TuDGiatNT  €=>25S — Confosmitt  to  Psoor 
— Deed — Intkbest  Conveyed. 

Wife,  having  accepted  commissioner's  deed 
of  partition  conveying  land  allotted  to  her  in 
partition  proceedings.  Jointly  to  wife  and  hus- 
band, and  having  offered  such  deed  in  proof  of 
her  title  in  her  action  to  cancel  a  deed  to  the 
land  to  which  husband  had  forged  her  si^ature, 
cannot  in  snch  actjon  recover  any  greater  in- 
terest in  the  land  than  was  conveyed  by  such 
conunisBioner's  deed. 

Appeal  from  Circuit  Court,  Letdier 
County/ 

Suit  by  Louisa  Potter  against  Booker  B. 
Venters  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

W.  H.  May,  of  Jenkins,  Ed.  C.  O'Rear 
and  J.  6.  Adamson,  both  of  Frankfort,  and 
AlUe  W.  Young,  of  Moorehead,  for  appel- 
lants. 

F.  W.  Stowers,  of  PikeviUe,  for  appellee. 

CLAY,  C.  Upon  the  death  of  Allen  Hall, 
an  action  was  brought  in  the  Letcher  county 
court  by  his  children  and  heirs  to  partition 
among  them  the  real  property  left  by  the 
decedent  Lot  No.-  9,  containing  49  acres, 
was  allotted  to  Maliuda  Johnson.  Lot  No.  10, 
containing  47  acres,  was  allotted  to  Louisa 
Potter.  The  two  lots  adjoin.  Before  the 
deeds  of  partition  were  made,  James  Potter, 
the  husband  of  Louisa  Potter,  purchased  lot 
No.  9.  On  April  3,  1900,  the  commissioner 
executed  a  deed  by  which  he  conveyed  the 
two  lots  to  James  and  Louisa  Potter  Jointly. 

On  November  8,  1902,  James  and  Louisa 
Potter  conveyed  to  the  Northern  Coal  &  Coke 
Company  the  minerals  underlying  the  two 
lots,  with  the  exception  of  a  small  boundary 
of  about  10  acres  upon  which  the  dwelling 
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house  was  located.  The  Consolidation  Coal 
Company  subsequently  became  the  owner  of 
the  estate  thus  granted  to  the  Northern  Coal 
&  Coke  Company. 

On  April  27,  1908,  a  deed  executed  by 
James  Potter,  and  purporting  to  have  been 
executed  by  liouisa  Potter,  was  made  to  Jolin 
Venters.  This  deed  conveyed  the  surface  of 
the  96-acre  tract  embracing  lots  9  and  10  In 
the  division  of  the  estate  of  Allen  Hall,  to- 
gether with  the  minerals  excepted  in  the 
deed  to  the  Northern  Coal  &  Coke  Company. 
This  deed  was  put  to  record,  and  Venters 
moved  into  the  dwelling  house  and  lived 
there  antil  his  death.  Some  time  prior  to  his 
death,  the  Consolidation  Coal  Company,  by 
mesne  conveyances  became  the  owner  of  an 
undivided  three-sixths  interest  in  the  small 
boundary  of  minerals,  and  the  owner  of  an 
undivided  three-sixths  interest  in  the  surface 
of  the  entire  96-acre  tract. 

In  March,  1915,  Louisa  Potter  brought  this 
suit  to  cancel  the  deed  to  Venters  on  the 
ground  that  her  signature  thereto  was  a 
forgery,  and  to  recover  the  surface  of  lot 
No.  10  and  the  small  boundary  of  minerals 
not  Included  in  the  deed  to  the  Northern  Coal 
&  Coke  Company.  On  final  hearing  she  was 
granted  the  relief  prayed  for,  and  the  de- 
fendants appeal. 

It  is  not  seriously  contended  that  the  evi- 
dence of  forgery  was  not  sufficient  to  sustain 
the  chancellor's  finding,  but  it  is  Insisted  that 
the  plea  of  estoppel  interposed  by  the  Con- 
solidation Coal  Company  should  have  been 
sustained.  The  facts  pleaded  and  relied  on 
as  an  estoppel  are  as  follows:  Upon  the  ex- 
ecution of  the  deed  in  question,  possession  of 
lot  No.  10,  containing  the  dwelling  house,  was 
delivered  to  Venters.  Shortly  thereafter 
plaintiff  and  her  husband  moved  to  Oreenup 
county,  where  they  remained  for  two  or 
three  years.  Plaintiff  then  returned  to  Let- 
cher county  and  took  up  her  residence  in 
sight  of  the  land.  At  that  time  a  son  of 
John  Venters  was  in  possession.  From  that 
time  on  she  asserted  no  claim  of  ownership, 
paid  no  taxes  on  the  prop«-ty,  and  never 
brought  suit  to  recover  the  property  until 
after  the  death  of  John  Venters.  In  the 
meantime  the  property  was  conveyed  to  the 
Consolidation  Coal  Company,  which  pur- 
chased without  any  knowledge  or  notice  of 
the  forgery  and  paid  a  valuable  consider- 
ation for  the  land.  It  is  argued  that,  al- 
though Louisa  Potter  had  no  actual  knowl- 
edge of  the  forged  deed,  the  fact  that  Venters 
had  taken  possession  of  her  land  and  was 
occupying  it  and  claiming  it  as  his  own  was 
sufficient  to  put  her  on  inquiry  as  to  how  he 
held  the  land,  and  had  this  Inquiry  been  pur- 
sued she  would  have  ascertained  that  the 
deed  was  a  forgery.  That  being  true,  it  is 
insisted  that  she  was  charged  with  construc- 
tive knowledge  of  the  forged  deed,  and  hav- 
ing, with  this  knowledge,  suffered  and  per- 


mitted Venters  to  occupy  the  land  as  his  own 
and  to  sell  it  to  others  who  had  the  right 
to  rely  on  the  record,  and  who  purchased 
and  paid  for  the4and  without  any  knowl- 
edge of  the  forgery,  she  is  now  estopped  to 
claim  the  land  as  her  own.  In  view  of  the 
fact  that  a  married  woman  may  dispose  of 
her  real  estate  only  in  the  manner  provided 
by  the  statute,  some  of  the  courts  hold  that 
she  cannot  divest  herself  of  such  property 
in  any  other  mode  than  that  pointed  out  by 
the  statute.  Morrison  v.  Wilson,  13  CaL  494, 
73  Am.  Dec.  683;  10  R.  C.  L.  i  63,  p.  745. 
But  the  trend  of  modem  authority  seems  to 
be  in  favor  of  denying  the  right,  even  with 
respect  to  land,  to  invoke  and  use  the  dis- 
abilities of  coverture  as '  a  cloak  'for  fraud 
(10  R.  C.  Lw  S  63,  p.  746),  and  this  Is  the  rule 
adopted  by  this  court  Mays  v.  Pelly,  125  S. 
W.  713;  Xhilaney  v.  Bigg,  123  Ky.  291,  94 
S.  W.  668,  29  Ky.  Law  R^.  678;  Newman 
V.  Moore,  94  Ky,  147,  21  S.  W.  758,  15  Ky. 
Law  Rep.  1,  42  Am.  8t  Rep.  343.  In  the  case 
of  Mays  v.  Pelly,  we  said: 

"But  in  no  case  have  me  held  that  a  married 
woman  can  divest  herself  of  title  by  a  contract 
or  conveyance  not  executed  in  the  manner  point- 
ed out  in  the  statute.  The  estoppel  of  a  mar- 
ried woman  is  rested  altogether  upon  the  doc- 
trine that  she  will  not  be  allowed  to  use  her 
coverture  to  perpetrate  a  fraud.  If  the  ele- 
ment of  fraud  is  wanting,  the  doctrine  of  estop- 
pel will  not  be  applied." 

And  in  the  more  recent  case  of  Syck'  v. 
Hellier,  140  Ky.  388,  131  S.  W.  30,  the  court 
used  the  following  language: 

"But  a  married  woman  cannot  estop  herself 
by  her  acts  and  declarations  from  asserting 
dower  and  other  claims  to  land,  except  in  those 
cases  where  to  permit  her  to  do  so  would  op- 
erate as  a  fraud." 

Indeed,  it  is  a  rule  of  almost  universal  ap- 
plication that,  with  respect  to  real  property, 
a  married  woman  will  not  be  estopped  by  her 
silence  and  failure  to  assert  her  rights.  10 
R.  C.  L.  i  655,  p.  747;  Williamson  v.  Jones, 
43  W.  Va.  562,  27  S.  E.  411,  38  L.  R.  A.  694, 
64  Am.  St.  Rep.  891. 

[1]  Here  it  does  not  appear  that  Louisa 
Potter  Imew  of  the  forged  deed,  or  that  she 
took  any  part  in  the  sale  made  by  Venters. 
The  most  that  can  be  said  Is  that  she  was 
merely  negligent  In  not  ascertaining  that  the 
deed  was  forged  and  In  not  promptly  assert- 
ing a  claim  to  the  property.  In  our  opinion, 
these  facts  do  not  amount  to  fraud  within 
the  meaning  of  the  rule  above  set  out,  and  we 
therefore  conclude  that  the  chancellor  did 
not  err  in  holding  that  the  plea  of  estoppel 
was  not  available. 

[2]  The  Judgment  is  attacked  on  the  ground 
that  Louisa  Potter  was  permitted  to  recover 
the  entire  surface  of  lot  No.  10,  as  well  as 
the  minerals  under  the  lO-acre  tract  thereto- 
fore reserved,  whereas  the  commissioner'^ 
deed  conveyed  to  her  only  a  half  Interest  in 
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that  property.  It  Is  suggested  tbat  tbis  Ques- 
tion cannot  now  be  raised,  because  it  was  not 
raised  below.  As  a  matter  of  fact,  bowever, 
Louisa  Potter  aUeged  title  to  lot  No.  10.  Her 
title  was  denied.  To  proTe  ber  title,  sbe  in- 
troduced tbe  commissioner's  deed,  wbicb  con- 
veyed to  ber  only  a  half  Interest  in  lot  No. 
10.  Wbetber  this  deed  could  hare  been  cor- 
rected as  against  subsequent  purchasers  it 
is  unnecessary  to  decide.  As  a  matter  of  fact, 
it  has  never  been  corrected.  Thpugta  ber 
husband  was  tbe  purchaser  of  lot  No.  9,  and 
she  herself  was  allotted  lot  No.  10  In  the  di- 
vision of  her  father's  estate,  there  was  noth- 
ing to  prevent  them  from  having  the  two 
lots  conveyed  to  them  jointly,  if  they  so  de- 
sired. Having  accepted  and  held  under  the 
deed,  without  any  elTort  to  have  it  corrected, 
and  having  oCTered  the  deed  in  proof  of  her 
title,  sbe  is  bound  by  its  provisions,  and  can- 
not recover  any  greater  interest  in  the  prop- 
erty than  that  conveyed  by  the  deed.  Hence 
she  should  have  Iteen  adjudged  only  a  half 
interest  in  the  surface  and  reserved  minerals 
of  lot  No.  10. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  In  con- 
formity with  this  opinion. 


CRAWFORD  v,  STAPLES  et  at 
(Court  of  Appeals  of  Kentucky.    May  30, 1919.) 

1.  Attachment  <&=>360— Wbongfui.  Attaoh- 
UENT— Action  fob  Damages. 

That  plaintiff's  property  was  wrongfully  at- 
tached in  another  action  is  concluded  by  tbe 
judgmcDt  therein  dismissing  tbe  attachment,  and 
bis  right  to  maintain  an  action  directly  against 
those  who  wrongfully  caused  the  attachment  to 
be  issued,  instead  of  suing  upon  the  attachment 
bond,  is  specifically  conferred  by  Ky.  St  }  7. 

2.  Attachment  €=»375(1)  —  Wbongixtl  At- 
TACHMZKT  —  Damages  —  Cost  or  Feeding 
Live  Stock. 

In  an  acticm  for  damages  for  wrongful  at- 
tachment of  personal  property,  where  plaintiff 
owner  of  the  property  was  not  deprived  of  its 
use  and  possession,  he  having  given  a  bond  for 
its  retention,  be  only  bore  the  cost  of  mainte-' 
nance  of  the  live  stock  attached  as  he  would 
have  done  had  there  been  no  attachment,  and 
is  not  entitled  to  recover  the  cost  of  feeding 
them. 

3.  Attacboibnt  €=9375(1)  —  Dakaqes  fob 
Wborotui.  Attachment  —  Loss  to  Live 
Stock. 

In  an  action  for  damages  for  wrongful  at- 
tachment of  plaintiff's  live  stock  in  an  action 
against  one  other  than  plaintiff,  held,  that  plain- 
tiff suffered  no  loss  of  profit  from  failure  to 
consummate  a  sale  upon  a  purchase  offer  made 
while  the  attachment  was  pending,  which  loss 
was  the  proximate  result  of   the  attachment, 


where  he  still  retained  property  e<iuivalent  in 
value  to  the  price  offered,  and  ^his  only  loss 
was  to  horses  from  disease  and  mules  from  in- 
creased age,  both  of  which  were  natural  causes 
not  resulting  from  attachment. 

4.  Attachment    «=>375(8)  —  WBONorui.   At- 
tachment -.  Measubb  of  Damages  —  Use  — 
Depbeoiation  in  Value. 
In  an  action  for  damages  for  wrongfnl  at- 
tachment of  live  stock,  the  criterion  of  damages 
for  the  loss  of  tbe  use  of  property  owned  and 
held  for  use  is  the  value  of  such  use,  and  for 
property  owned  and  held  for  sale  the  valne  is 
estimated  on  the  basis  of  the  deterioration  or 
depreciation  in  salable  value  cansed  by  the  at- 
tachment 

6.  Appeal  and  Ebbob  «=>105e(4)— Attach- 
ment <e=>375(2)  —  Wbonqfdl  Attachment 
—Habmiess  Ebbob— Damages— Evidence. 
In  an  action   for  wrongful   attadiment  of 
live  stock,  where  all  the  losses  sustained  were 
due  to  natural  causes,  and  not  to  the  attach- 
ment, plaintiff  was  only  entitled  to  nominal  dam- 
ages, and  he  cannot  complain  of  the  exclusion  of 
evidence  of  losses  not  recoverable^ 

6.  Attaobmxnt  «=3376(1)  —  Wborofoi.  At- 
TACHMKNr— Damages— Pbevention  of  Sauk. 
In  an  action  for  wrongful  attachment  of 
plaintiffs  live  stock,  a  claimed  loss  from  being 
prevented  by  the  attachment  from  accepting  an 
offer  of  sale  held  too  remote,  improbable,  and 
speculative  to  justify  damages,  *at  least  until 
notice  of  the  possibility  of  the  sale  was  brought 
to  the  parties  securing  the  attachment. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  X,.  J.  Crawford  against  3.  B. 
Staples  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AfBrmed. 

B.  S.  Morris,  of  Henderson,  for  appellant. 

F.  J.  Pentecost,  McClain  &  Pentecost,  Hen- 
son  &  Taylor,  and  Dorsey  &  Dorsey,  all  of 
Henderson,  for  appellees. 

CLARKE,  J.  In  January,  1913,  in  an  ac- 
tion by  appellees  against  Gilbert  Crawford 
on  a  note,  an  attachment  was  levied  upon 
two  horses  and  two  mules  as  the  property 
of  Gilbert  Crawford,  the  sheriff,  however, 
leaving  the  horses  and  mules  in  the  possession 
of  L.  J.  Crawford,  who  claimed  to  own  them, 
as  bis  agent. 

Upon  a  trial  of  that  action  it  was  decided 
that  the  horses  and  mules  were  the  property 
of  L.  J.  Crawford,  and  the  attachment  was 
discharged.  Thereupon  L.  J.  Crawford  in- 
stituted this  action,  not  upon  tbe  attachment 
bond,  but  ngalnst  appellees,  the  plaintlfTs  in 
the  attachment  suit,  to  recover  of  them  !P520 
as  damages  for  tbe  wrongful  attachment  of 
his  property. 

[1]  That  bis  property  was  wrongfully  at- 
tached in  that  action  is  concluded  by  the 
judgment  therein;    and  his  right  to  maln- 
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tain  this  action  directly  against  tbose  who 
wrongfaUy  caused  the  attachment  to  be  is- 
sued and  levied  upon  his  property,  instead 
of  suing  upon  the  attachment  bond,  is  spe- 
cifically conferred  by  section  7  of  Kentucky 
Statutes.  Farmers'  ft  Shippers'  Tob.  W.  H. 
Co.  V.  Gibbons,  107  Ky.  611,  55  S.  W.  2,  21 
Ky.  Law  Rep.  1348;  MltcheU  v.  Mattingly, 
1  Mete.  237;  Worthington  v.  Morris'  Ex'x, 
98  Ky.  54,  32  S.  W.  269,  17  Ky.  Law  Rep. 
624;  Fite  v.  Brlendenback,  127  Ky.  504,  105 
S.  W.  1182,  32  Ky.  Law  Rep.  1283. 

[2]  Of  the  three  defendants  in  this  ac- 
tion, all  of  whom  controverted  plaintiff's  al- 
legations of  damages,  J.  B.  Staples  and  M.  C. 
Dunn  admit  they  caused  the  attachment  to 
be  levied  upon  plaintiff's  horses  and  mules, 
but  the  Union  Bank  &  Trust  Company  de- 
nied it  was  interested  in  that  action  or  knew 
of  or  authorized  the  levy  of  the  attachment, 
and  upon  this  issue  the  evidence  conclusively 
sustains  Its  contention;  so  the  court  did 
not  err  in  dismissing  the  petition  as  to  this 
defendant 

Since  Staples  and  Duim  confessed  respon- 
sibility for  the  wrongful  attachment,  it  is 
only  necessary  for  us  to  determine  whether 
or  not  the  court  erred  upon  a  submission 
without  a  Jury  in  awarding  plaintiff  only 
nominal  daipages  to  which  he  was  entitled 
on  the  pleadings.  He  asserts  two  Items  of 
damage — one  for  the  cost  of  feeding  and 
caring  for  the  attached  property;  the  other 
for  loss  from  depreciation  in  value  while 
attached. 

As  to  the  first  Item,  plaintiff  is  clearly  not 
entitled  to  recover,  since  he  owned  the  prop- 
erty, and,  not  having  been  deprived  of  Its 
use  and  possession,  he  only  bore  the  cost  of 
maintenance,  just  as  he  would  have  been 
compelled  to  do  if  there  had  been  no  attach- 
ment Samples  v.  Rogers,  134  Ky.  93, 119  S. 
W.  109. 

[3]  To  sustain  the  claimed  loss  from  de- 
preciation while  attached  plaintiff  proved  the 
horses  were  worth  $400  and  the  mules  $200 
when  attached,  and  that  one  of  the  horses 
died  and  the  other  lost  the  sight  of  one  eye 
while  attached,  as  the  result  of  a  disease 
prevalent  In  his  neighborhood ;  and  he  at- 
tetnpted,  but  was  not  permitted,  to  prove,  as 
Is  shown  by  avowals,  that  the  horse  that  was 
alive  and  the  mules,  at  the  time  the  attach- 
ment was  discharged,  were  worth  respective- 
ly $00  and  $1C0,  and  that  he  had  received  an 
offer  from  his  brother-in-law  of  $400  for  the 
horses  and  $200  for  the  mules,  and  that  they 
were  then  worth  the  amounts  offered,  which 
he  was  prevented  from  accepting  by  the  at- 
tachment. 

It  will  thus  be  seen  that,  admitting  the 
one  horse  died  and  the  other  lost  its  sight 
from  disease  in  no  wise  caused  by  the  at- 
tachment, and  that  the  mules  had  depreciat- 
ed in  value  because  of  increased  age,  plain- 
tiff seeks  to  recover  of  defendants  these  loss- 


es, due  solely  from  natural  causes,  and  not 
proximately  resulting  from  the  attachment, 
upon  the  ground  that  he  was  prevented  from 
making  a  sale  at  their  market  values  be- 
cause of  the  attachment,  and  that  the  loss 
of  the  sale  was  the  proximate  result  of  the 
attachment. 

Waiving  the  failure  of  plaintUT  to  prove  or 
avow  that  the  offer  to  buy  was  made  by  a 
person  able  to  pay  for  the  prc^ierty  the  pric- 
es offered,  which  prices  are  shown  to  have 
been  the  market  values  and  no  more.  It  Is  ap- 
parent he  suffered  no  loss  of  profit  or  any- 
thing at  all  as  the  proximate  result  of  not 
making  this  sale  because  he  still  had  the 
property  equivalent  in  value  to  the  prices  of- 
fered, and  his  only  loss  was  to  his  horses 
from  disease  and  to  his  mules  from  increased 
age,  both  of  which  were  natural  causes  not 
In  any  way  caused  by  the  attachment 

[4]  Damages  recoverable  In  such  actions  as 
this  are  actual  or  compensatory,  jand  are 
thus  defined  In  6  C.  J.  533: 

"Whether  the  action  or  proceeding  is  upon 
the  attachment  bond  or  independent  thereof, 
where  the  suing  out  of  the  writ  was  wrongful, 
defendant  in  attachment  is  entitled  to  recover 
his  actual  damages,  by  which  is  meant  compen- 
sation for  these  injuries  and  losses  which  are 
the  direct  and  proximate  result  of  the  wrongful 
suing  out  of  the  writ  and  the  seizure  and  deten- 
tion of  his  property  thereunder." 

See,  also,  2  R.  0.  L.  901,  and  3  Am.  &  Eng. 
Enc.  of  Law,  247. 

This  is  the  rule  approved  and  applied  In 
this  state  in  many  cases,  although  variously 
stated.  Mitchell  v.  Mattingly,  supra;  Pettit 
v.  Mercer,  8  B.  Mon.  51 ;  Reidhar  v.  Berger, 
8  B.  Mon.  160;  Burgen  v.  Sharer,  14  B.  Mon. 
500;  Trapnall  v.  McAfee,  3  Mete.  34,  77  Am. 
Dea  152 ;  Shultz  v.  Morrison,  3  Mete,  98.  In 
some  of  the  above  cases  deterioration  and  de- 
preciation of  price  are  included  as  elements  of 
compensatory  damages,  but  only  In  cases 
where  the  defendant  in  attachment  was  de- 
prived of  possession,  and  then  only  with  ref- 
erence to  certain  kinds  of  property  that  were 
held  and  owned  for  sale,  and  not  for  use, 
which  distinction  is  made  and  thus  explain- 
ed in  Reidhar  v.  Berger,  supra: 

"The  inquiry  in  regard  to  the  injury  which 
the  party  may  sustain  by  the  deprivation  of  the 
use  of  his  property  should  be  limited  to  the  actu- 
al value  of  the  use;  as,  for  example,  the  rent 
of  real  estate,  the  hire  or  services  of  slaves, 
or  the  value  of  the  use  of  any  other  species  of 
property  in  itself  productive.  The  property  in 
this  case  was  not  of  that  character,  and  the 
injury  from  being  deprived  of  the  use  should  be 
restricted  to  the  interest  upon  the  value  there- 
of. For  any  injury  beyond  that  the  damages 
would  be  conjectural,  indefinite,  and  uncertain, 
and  the  plaintiff  cannot  recover  in  this  action. 

"If,  however,  the  property  is  damaged,  or  if 
when  returned  it  should  be  of  less  value  than 
when  seized,  in  consoqiieuce  of  the  depreciation 
in  price,  or  from  any  other  cause,  for  such  dif- 
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ference  tlie  plaintiff  wonU  be  entitled  to  recover. 
Bat  this  rule,  so  far  as  it  relates  to  tlie  fall  or 
depreciation  of  the  price,  would  not  be  applica- 
ble to  every  species  of  property."  It  would, 
however,  clearly  apply  in  this  case,  as  it  was 
the  trade  and  business  of  the  party  to  vend 
the  goods  attached,  and  not  to  keep  them  for 
the  mere  nse." 


This  dlstlnctioa  Is  but  an  application  of 
the  general  rule  of  proximate  results  to  dif- 
ferent kinds  of  pr(H>erty  from  being  deprived 
of  its  use.  As  to  such  property  as  is  owned 
and  held  for  use  the  criterion  of  damages 
for  the  loss  of  use  is  the  value  of  such  use, 
but  where  the  property  is  not  owned  and 
h^d  by  the  owner  for  use,  but  for  sale,  the 
vidue  of  the  loss  of  possession,  not  being  ca- 
pable of  estimation  on  a  basis  of  Its  usable 
value,  as  it  has  no  such  value  to  the  owner, 
is  estimated  on  a  basis  of  the  deterioration  or 
depreciation  in  its  salable  value. 

[S]  As  plaintiil  was  not  deprived  of  the 
possession  of  Ills  property,  he  was  not  enti- 
tled to  recover  for  loss  of  use,  or  for  depre- 
dation or  deterioration  or  any  other  loss,  ex- 
cept such  as  resulted  proximately  from  the 
attachment ;  and  as  all  of  the  losses  sustain- 
ed were  due  to  natural  causes,  and  not  to  the 
attachment,  he  was  entitled  to  recover  only 
nominal  damages,  and  the  Judgment  render- 
ed was  all  that  could  have  been  given,  even 
it  all  evidence  offered  by  plaintiff  had  been 
admitted.  And  as  the  loss  he  attempted  to 
prove  by  the  excluded  evidence  was  not  an 
element  of  damages  recoverable,  its  exclusion 
was  not  erroneous. 

[I]  Kven  if  the  soundness  of  these  conclu- 
sions were  doubtful,  another  potent  reason 
why  plaintiff  should  not  be  permitted  to  re- 
cover for  any  loss  for  a  claimed  prevention 
of  an  advantageous  sale  he  desired  to  malce 
while  the  property  was  under  attachment  is 
the  fact  that,  although  bound  to  minimize 
his  losses,  he  did  not  apprise  the  court  or 
the  plaintiffs  of  bis  desire  or  ability  to  make 
the  sale  nntil  after  the  attachment  was  dis- 
missed, which,  no  doubt,  would  have  been 
readily  agreed  to  by  the  plaintiffs  or  allowed 
by  the  court  upon  payment  into  court  of  the 
purchase  price,  and  the  loss  now  asserted 
could  have  been  prevented. 

It  would  be  both  a  dangerous  and  unrea- 
sonable rule  that  would  allow  the  owner  of 
attached  property,  which  is  ordinarily  and 
presumably  held  for  use,  and  not  for  sale, 
to  assert  a  claim  for  damage  from  being  pre- 
vented from  making  an  advantageous  or  de- 
sirable sale  of  which  he  did  not  inform  the 
court  or  parties  to  the  action  until  after  the 
attachment  was  discharged,  and  to  consum- 
mate which  he  made  no  effort  whatever. 
Such  a  loss  is  entirely  too  remote,  improb- 
able, and  speculative,  at  least  until  notice  of 


its  possibility  is  brought  within  the  comprs- 
h«islon  of  those  liable  to  be  charged  there- 
with. 
Wherefore  the  judgment  is  affirmed. 


PHILLIPS  et  aL  v.  WIULIAMSON  et  aL 


(Conrt    of    Appeals    of    Kentudiy. 
1919.) 


May   27, 


1.  Dekds  ®=»129(1)  —  Iktkbkst  Oowvbtbd  — 
WoBDS  of  Pobchasb  or  Limitation. 

Where  granting  daase  was  unto  W.,  her 
heirs  and  the  heirs  of  J.,  their  heirs  and  assigns, 
and  the  language  of  the  habendum  clause  was 
to  W.,  her  heirs  and  the  bars  of  J.,  their  heirs 
forever,  W.  did  not  take  the  entire  fee  but  a  life 
estate,  with  remainder  to  her  children  and  the 
children  of  J.;  the  words,  "her  heirs  and  the 
heirs  of  J."  1)eing  words  of  purchase,  not  limita- 
tion, and  used  in  the  sense  of  "children." 

2.  R&UAiMDEss  <e=3l7(3)  —  Suit  bt  Remain- 
dermen—Accbual  OF  Right. 

Suit  to  enjoin  waste  by  those  claiming 
through  grantee  of  life  tenant  and  to  have  plain- 
tiff's adjudged  to  be  owners  of  a  certain  interest 
in  the  remainder  is  not  barred  by  limitation, 
where  the  Hfe  tenant  is  aUve,  since  in  such 
case  the  remaindermen  have  no  right  to  posses- 
sion, and  neither  the  life  tenant  nor  any  one 
claiming  through  her  can  hold  adversely  to  re- 
maindermea. 

3.  Jttdoment  «=>243— AnjuDiOATiTia  Rights 
OF  Those  Not  Pabtirs. 

In  suit  by  plaintiffs  to  enjoin  waste  and 
have  themselves  adjudged  owners  of  certain  in- 
terest in  remainder,  court  properly  refused  to 
pass  on  question  whether  certain  remaindermen, 
who  were  not  parties,  should  be  barred  of  a  re- 
covery to  the  extent  of  advancements  received 
as  provided  by  Ky.  St  {  2352. 

Appeal  from  Circuit  C!ourt,  Pike  County. 

Suit  by  K.  P.  Williamsoa  and  others 
against  George  Wi  Phillips  and  another. 
From  the  Judgment  rendered,  defendants 
aj^teal.  Reversed  and  remanded,  with  dl- 
rectkHts. 

Cline  &  Steele,  of  Plkeville,  for  appellants. 
Strattpn  &  Stephensons  and  R.  D.  WUson, 
all  of  Vanceburg,  for  appellees. 

CLAY,  a  On  July  31,  1869,  A.  T.  Wil- 
liamson and  Rachel  Williamson,  his  wife,  and 
Anna  Williamson,  the  mother  of  A.  T.  Wil- 
liamson, executed  and  delivered  a  deed  con- 
veying to  Sarah  J.  Williamson  and  others  a 
tract  of  land  on  Johns  creek  in  Pike  county. 
The  caption  of  the  deed  is  as  follows: 

"This  indenture,  made  and  entered  into  be- 
tween Anna  Williamson,  A.  T.  WUliaioson  and 
Rachel  WUIiamson,  bis  wife,  each  of  the  county 
of   Pike   and   state  of   Kentucky,   of  the   first 
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part,  and  Sarah  X  Williamson  and  her  heirs 
and  the  heirs  of  James  H.  Williamson,  of  the 
county  and  state  aforesaid,  of  the  second  part." 

The  granting  clause  of  the  deed  Is  as  fol- 
lows: 

"Hath  hereby  granted  sold  and  conveyed  unto 
the  second  part,  Sarah  J.  Williamson  her  heirs 
and  the  heirs  of  James  H.  Williamson  their 
heirs  and  assigns." 

The  habendum  Is  as  follows: 

"To  have  and  to  hold  the  same  with  all  the 
appurtenances  thereon  to  the  second  party, 
Sarah  J.  Williamson  her  heirs  and  the  heirs  of 
James  H.  William^n  their  heirs  forever  with 
covenants  to  warrant  against  their  heirs  assigns 
executors  and  administrators." 

The  grantor,  A.  T.  Williamson,  and  James 
H.  Williamson,  were  brothers,  and  Anna 
Williamson  was  their  mother.  The  consider- 
ation for  the  land  was  paid  by  James  H. 
Williamson. 

On  November  10,  1873,  Sarah  J.  William- 
son and  James  H.  Williamson  conveyed  the 
land  to  Ell  Williams,  In  consideration  of  the 
sum  of  $1,700  and  the  assumption  by  the 
grantee  of  certain  Indebtedness  owing  to 
the  grantors.  This  deed  contained  a  cove- 
nant of  general  warranty.  Upon  the  pur- 
chase of  the  land,  EU  Williams  took  posses- 
sion thereof  and  remained  In  possession  untU 
his  death  in  the  year  1890.  He.  left  surviv- 
ing him  five  children.  Within  two  years 
after  his  death,  Martha  Williams  Phillips 
and  her  husband  acquired  the  Interest  of 
the  other  children  and  are  now  the  owners 
of  whatever  Interest  EU  Williams  had  in  the 
land. 

James  H.  Williamson  was  twice  married. 
By  his  first  wife,  who  died  In  the  year  1867, 
he  had  four  children.  In  the  year  1868.  he 
married  Sarah  Hunt,  by  whom  be  had  thir- 
teen children. 

Alleging  that  George  and  Martha  Phillips 
were  the  owners  of  only. a  life  estate  in  the 
property  by  virtue  of  the  deed  executed  on 
July  31,  1869,  to  El\  Williams,  and  that  the 
plalntifTs  were  the  owners  of  the  remainder 
after  the  Ufa  estate  of  Sarah  J.  Williamson, 
eight  of  the  children  of  James  H.  WUllamson 
by  his  second  wife,  and  the  widow  of  a  de- 
ceased son  by  his  second  wife,  together  with 
one  of  his  children  by  his  first  wife,  brought 
this  suit  to  enjoin  the  defendants,  George 
and  Martha  Phinips,  from  committing  waste 
and  to  be  adjudged  the  owners  of  ten-thir- 
teenths of  the  land  in  remainder.  On  final 
hearing  the  chancellor  adjudged  that  the 
plaintiffs,  with  the  exception  of  the  widow 
of  the  deceased  son,  were  the  owners  of  nine- 
thirteenths  of  the  land  in  remainder.  The 
defendants  appeal. 

[1]  The  proper  construction  of  the  deed 
of  1869  is  the  principal  question  presented. 
For  appellants  It  is  Insisted  that  Sarah  J. 
Williamson  took  dther  the  entire  fee,  or  a 


joint  estate  with  the  four  children  of  James 
H.  Williamson  then  living.  On  the  other 
hand,  it  Is  Insisted  that  the  chancellor  cor- 
rectly adjudged  that  Sarah  J.  Williamson 
took  only  a  life  estate  with  remainder  to  her 
cblldren  and  the  children  of  James  H.  Wil- 
liamson. It  will  be  observed  that  in  the  cap- 
tion the  grantees  are  "Sarah  J.  Williamson 
and  her  heirs  and  the  heirs  of  James  H.  Wil- 
liamson." The  grant  is  to  "Sarah  J.  William- 
son, her  heirs  and  the  heirs  of  James  H.  Wil- 
liamson, their  heirs  and  assigns,"  while  the 
language  of  the  habendum  is,  "to  the  se«md 
party,  -Sarah  J.  Williamson,  her  heirs  and 
the  heirs  of  James  H.  Williamson  their  heirs 
forever."  Thus,  "her  heirs  and  the  heirs  of 
James  H.  Williamson"  are  not  only  mention- 
ed as  grantees,  but  these  words  are  followed 
in  the  granting  clause  by  the  word,  "their 
heirs  and  assigns,"  and  In  the  habendum 
clause  by  the  words,  "their  heirs  forever." 
Under  these  circumstances  It  cannot  be  said 
that  the  words,  "her  heirs  and  the  heirs  of 
James  H.  Williamson,"  were  used  as  words 
of  limitation.  On  the  contrary.  It  Is  clear 
that  the  purpose  of  the  deed  was  to  convey  to 
Sarab  J.  Williamson's  heirs  and  the  heirs  of 
James  H.  Williamson  an  interest  in  the  prop- 
erty. Hence  we  conclude  that  the  words, 
"her  belrs  and  the  heirs  of  James  H.  Wil- 
liamson," were  used  In  the  sense  of  "chil- 
dren," and  therefore  as  words  of  purchase  and 
not  of  Umltatioo.  That  being  true,  Sarab  J. 
Williamson  did  not  take  the  entire  fee. 

It  remains  to  determine  whether  she  took 
an  estate  for  life  or  a  Joint  interest  with  the 
then  living  children  of  James  H.  Williamson, 
or  with  all  their  children.  It  must  be  borne 
in  mind  that,  as  the  land  was  bought  and 
paid  for  by  James  H.  Williamson,  the  land 
was  In  effect  a  gift  to  the  grantees.  In  nu- 
merous cases  we  have  held  that  where  land  la 
given  by  a  father  to  his  daughter  and  her 
children,  or  by  a  husband  to  his  wife  and  her 
children,  the  daughter  or  wife,  as  the  case 
may  be,  takes  an  estate  for  life  vrtth  remain- 
der to  her  children.  McFarland  v.  Hatchett, 
118  Ky.  423,  80  S.  W.  1185,  26  Ky.  r<aw  Rep. 
276;  Bowe  v.  Richmond,  109  S.  W.  361,  3S 
Ky.  Law.  Rep.  173 ;  Fletcher  v.  Tyler,  92  Ky. 
145,  17  S.  W.  282,  13  Ky.  Iaw  Rep.  421, 
36  Am.  St.  Rep.  584;  Smith  v.  Upton,  13 
S.  W.  721,  12  Ky.  Law  Rep.  27.  The  reason 
for  this  rule  of  construction  is  that,  if  a 
joint  estate  is  given,  the  Interest  of  each  will 
remain  uncertain  and  shift  upon  the  birth  of 
each  after-bom  child,  and  that  the  donor's  in- 
tention can  be  best  carried  out  giving  to  the 
wife  or  daughter  a  life  estate  with  remainder 
to  her  children,  thus  keeping  the  state  Intact 
for  the  benefit  of  all.  Hence  we  conclude 
that  Sarah  J.  Williamson  took  a  life  estate 
with  remainder  to  her  chlldi-en  and  the  chil- 
dren of  James  H.  Williamson. 

[2]  There  is  no  merit  in  the  contention 
that  plaintiff's  ri^t  of  action  is  barred  by 
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limitation.  The  life  tenant  Is  still  allTe.  Cn- 
ttl  her  death  the  remalndermeB  have  no  right 
of  possesion.  Hence  nether  the  Ufe  tenant, 
nor  any  one  claiming  through  her,  can  hold 
adTersely  to  the  remaindermen.  Green  v. 
Jones,  169  Ky.  146, 183  S.  W.  488 ;  OarpMiter 
Moorelock,  151  Ky.  506,  152  8.  W.  675 ;  Ison 
▼.  Comett,  141  Ky.  771, 133  S.  W.  766. 

[3]  The  point  is  also  made  that  as  the  deed 
from  James  H.  Williamson  and  wife  to  Bli 
Williams  contained  a  covenant  of  general 
warranty,  and  as  it  was  shown  that  Otis 
WUUarason  and  Roland  Williamson  received 
from  their  father,  James  H.  Williamson,  who 
is  now  dead,  certain  advancements,  they 
should  have  been  barred  of  a  recovery  to  the 
extent  of  the  advancements  so  received,  as 
provided  by  section  2352,  Kentucky  Statutes. 
It  appears,'  however,  that  neither  Otis  Wil- 
liamson nor  Roland  Williamson  is  ai  party 
to  the  suit,  and  for  that  reason  the  chancel- 
.  lor  proi)erly  refused  to  pass  on  the  question. 

The  record  discloses  that  James  H.  Wil- 
liamson had  four  children  by  his  flrst  wife 
and  thirteen  children  by  his  second 'wife.  It 
Is  further  shown  that  all  of  these  children 
were  living  with  the  exception  of  Major  Wil- 
liamson, a  son  by  the  second  wife,  but  to 
whom  his  interest  descended  upon  his  death 
^oes  not  nppear.  It  will  thus  be  seen  that 
James  H.  WlUlamson  had  seventeen  children, 
and  that,  although  it  was  not  shown  that  the 
nine  plaintiffs  had  acquired  in  any  manner 
the  interests  of  the  r^nalning  eight  children, 
they  were  adjudged  to  be  the  owners  of  nlne- 
thirteenths  of  the  land  iiv  remainder.  As  all- 
of  the  dtilldren  of  James  H.  WUllamson  were 
Joint  owners  of  the  land  in  remainder,  plain- 
tiffs .  should  have  beem  adjudged  to  be  the 
owners  of  nine-seventeenths,  instead  of  nine- 
thirteenths,  of  the  remainder  Interest. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  In  con- 
formity with  this  opinion. 


PBTHOBSNTIAL  INS.  CO.  OP  AMERICA  v. 
RAGEN. 

<Coart  of  Appeals  of  Kentucky.    May  23, 1919.) 

1.  InsusANCE    ®=7368(1)— Life    Iii8t;ra.nce— 

CONSTBUCTION   OF  PoUCY— STATUTES— TEBK 

or  Paid-Up  Pouct. 
In  ascertaining  term  of  lapsed  policy  pro- 
viding for  paid-up  term  policy  for  amount  of 
policy,  less  indebtedness  for  inch  term  as  cash 
■urrender  value  less  indebtedness  would  car- 
ry modified  amount  at  single  premium  term 
rates,  court  was  not  required  to  follow  either 
method  prescribed  by  Ky.  St.  §  669,  or  method 
provided  for  by  contract,  but  could  take  a  com- 
bination of  the  two  most  favorable  to  insured. 
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2.  iNBtmANOE  e=9l520)  —  CoKBTBUcnoR  or 
Policy— Statutes. 
The  statutes  of  a  state  relating  to  insur- 
ance in  force  at  time  a  policy  ia  issued  .must 
be  regarded  as  entering  into  and  forming  a 
part  of  the  policy  to  the  same  effect  as  if  em- 
bodied therein. 

&  Inbubance  €=3l46(l)  —  Cokbtbuction  o» 
PoucT— GrviHG  EnrEOT  to  DirrESENT  Pbo- 

VIBIORS.  " 

The  different  provisions  of  a  contract  of 
insurance  must  be  so  construed,  if  it  can  be  rea- 
sonably done,  as  to  give  effect  to  each. 

4.  Insubakob  «B»146(3)  —  Oonbtbuotiow  of 

POUCT. 

Where  two  interpretations  equally  fair  may 
be  made,  that  which  allows  a  greater  indemnity 
will  prevail. 

5.  Inbueanck  e=»146(3)  —  Oonstbuction  of 
Policy. 

Where  terms  of  policy  render  its  meaning 
doubtful,  a  construction  must  be  given  which 
is  favorable  to  the  party  insured. 

6.  INBUBANCX   *=»146(1)  —  CONSTBUCTIOn    OF 

Policy— Inconsistent  Pbovisions. 
Where  policy  contains  inconsist^t  or  con- 
tradictory provisions,  force  must  be  given  to 
those  that  sustain  rather  than  those-  which 
would  forfeit  the  contract,  because  forfeitures 
are  not  favored  by  the  law. 

7.  Inbubance  «=>  146(3)  —  Conbtbuction  of 
Policy— Statutes. 

Where  a  policy  of  insurance  contains  terms 
more  advantageous  to  the  insured  than  is  re- 
quired by  statute,  the  provisions  of  the  stat- 
ute will  be  treated  as  a  minimum  of  value,  and 
the  policy  and  statute  will  be  considered  to- 
gether, and  that  construction  given  which  is 
more  favorable  to  insured  and  wiU  sustain  the 
contract. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  George  W.  Ragen,  administrator, 
etc.,  against  the  Prudential  Insurance  Com- 
pany of  America.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Wm.  Marshall  Bullitt,  Rodman  Grubbs,  and 
Bruce  &  Bullitt,  all  of  Louisville,  and  Dorsey 
&  Dorsey,  of  Henderson,  for  appellant 

Vance  &  Heilbreuner,  of  Henderson,  for 
appellee. 

QTJIN,  J.  By  Its  policy  dated  July  12, 
1912,  appellant  insured  the  life  of  Robert 
W.  Nichols  for  ?15,000.  The  policy  lapsed 
for  the  nonpayment  of  the  premium  due 
July  12,  19ia  Under  the  policy  Insured  was 
given  the  option  upon  lapse  (1)  of  taking 
the  cash  surrender  value  spedfled  therein, 
lees  any  Indebtedness ;  or  (2)  a  paid-up  policy 
for  the  amount  stated  in  the  policy,  but  this 
amount  to  be  reduced  by  the  proportion  that 
the  total  indebtedness,  if  any,  bears  to  the 
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cash  surrender  Talne;  or  @)  If  neither  of 
the  above  were  accepted,  the  company,  with- 
out any  action  on  the  part  of  Insured,  would 
write  a  nonparticipatlng  paid-up  term  policy 
for  the  full  amount  Insured,  less  any  In- 
debtedness, for  such  a  term  as  the  cash  sur- 
render value,  after  deducting  the  Indebted- 
ness, would  carry  the  modified  amount  at 
single  premium  term  rates  at  3%  per  cent. 
Insured  did  not  accept  either  of  the  first 
two  options. 

At  the  time  the  policy  lapsed  there  was  an 
Indebtedness  on  It  of  $1,185,  this  being  the 
cash  surrender  value  of  the  policy.  The 
Indebtedness  equalizing,  as  It  does,  the  cash 
surrender  value,  we  have  as  the  attendant 
result,  under  the  terms  thereof,  a  valueless 
policy. .  After  Its  mutuaUzatlon  la  1915,  the 
company  declared  a  special  dividend  of  $24.90 
on  this  policy;  $24.90  would  carry  a  policy 
of  $13,815  (being  $15,000,  less  the  Indebted- 
ness of  $1,185)  for  39  days,  or  to  August  20, 
1916.  Insured  died  March  24, 1917,  255  days 
after  the  lapse. 

Contending  there  was  no  Insurance  in  force 
at  the  time  of  the  insured's  death,  the  com- 
pany decUned  payment  under  the  policy. 
George  W.  Ragen,  as  administrator  of  de- 
cedent's estate,  brought  suit  on  the  policy 
and  recovered  judgmoit  in  the  court  below 
for  $13,815,  with  Interest  from  August  6, 
1917. 

Section  669  of  the  Kentucky  Statutes  pro- 
vides. In  part,  as  follows: 

"No  policy  of  life  or  endowment  insurance 
upon  the  ordinary  plan  hereafter  issued  by  any 
domestic  life  insurance  company  shall  become 
forfeit  or  void,  for  nonpayment  of  premiums, 
after  three  full  years'  premiums,  in  cash,  have 
been  paid  thereon;  but,  in  case  of  default  in 
the  payment  of  any  premium  thereafter,  then, 
without  any  further  stipulation  or  act,  except, 
•s  herein  provided,  such  policy  shall  be  binding 
upon  the  company  for  the  amount  of  paid-up 
insurance,  which,  according  to  the  company's 
published  tables  of  single  premiums,  the  net  val- 
ue of  the  policy  on  such  anniversary,  and  all 
dividend  additions  thereon,  computed  by  the 
rule  of  section  116  of  the  act,  to  which  tills  la 
amendatory,  and  which  section  is  section  653, 
Kentucky  Statutes,  will  purchase  as  a  net 
single  premium  for  life  or  endowment  insur- 
ance maturing  and  terminating  at  the  time  and 
in  the  manner  provided  in  the  original  policy; 
and  such  default  shall  not  change  or  affect  the 
condition  or  terms  of  the  policy,  except  as  re- 
gards the  payment  of  premium  and  the  amount 
payable  thereon :  Provided,  however,  that  any 
company  may  contract  with  its  policy  holders 
to  furnish,  in  lieu  of  the  paid-up  insurance 
provided  for  in  this  section,  any  other  form  of 
life  insurance  lawful  in  this  commonwealth,  of 
not  less  value. 

"The  reserve  for  such  paid-up  insurance  shall 
not  be  less  than  two-thirds  of  the  reserve  of 
the  original  policy;  but,  any  outstanding  in- 
debtedness on  account  of  said  policy  shall  op- 
erate to  reduce  the  said  paid-up  insurance  in 
proportion  to  its  ratio  to  the  reserve  of  such 
paid-up   insurance,   computed   by   the   rule   of 


section  116  of  the  act,  to  which  this  i»  amend- 
atory, and  which  section  ia  section  653,  Ken- 
tucky Statutes. 

"Every  such  policy  after  the  payment  of 
three  full  years'  premiums  thereon,  in  cash, 
shall  have  a  surrender  value,  which  shall  not 
be  less  than  seventy  per  cent,  of  the  reserve 
that  would  be  required  for  the  aforesaid  paid- 
up  insurance,  after  deducting  for  an'y  indebted- 
ness as  above  provided,  computed  by  the  rule 
of  section  116  of  the  act,  to  which  this  is 
amendatory,  and  which  section  ia  section  653, 
Kentucky  SUtutes." 

The  rule  referred  to  is  the  Actuaries'  Table 
of  Mortality  and  4  per  cent.  Interest  The 
calculation  of  the  reserve  in  the  policy  was 
based  on  the  American  Experience  Table  and 
3^  per  cent  interest  Calculating  the  re- 
serve In  accordance  with  the  Actuaries'  Table 
of  Mortality  and  4  per  cent  as  provided  in 
the  statute,  we  would  have  $1,321.95,  plus 
the  dividend  of  $24.90— $1,346.85,  less  the 
indebtedness  of  $1^85,  or  $161.85. 

The  company  has  no  published  tables  of 
single  premiums  for  extended  insurance,  but 
according  to  the  company's-  published  rates 
for  term  Insurance  the  single  premium  at 
age  64  (insured's  attained  age  at  the  time  of 
lapse)  for  $13,815  Insurance  for  256  days 
would  be  $233.89.  Hence  the  net  sum  ar- 
rived at  as  above  would  not  be  sufficient  to 
pay  the  premium  for  the  255  days. 

Applying  the  provisions  of  the  statute  as 
to  the  reduction  of  the  paid-up  Insurance 
by  reason  of  the  Indebtedness,  we  have  the 
above  sum  of  $1,346.85,  which  will  purchase 
In  a  single  premium  paid-up  Insurance  of 
$2,067,  the  reserve  on  this  at  4  per  cent  Is 
$1,090.49  and  more  than  two-thirds  of  the 
reserve  of  the  original  policy.  Reducing 
said  $2,067  In  proportion  to  the  ratio  of 
the  tndebtedneas  to  the  reserve  of  such 
paid-up  insurance,  to  wit,  the  ratio  of  $1,185 
to  $1,000.49,  we  find  the  indebtedness  ex- 
ceeds the  reserve;  in  actuarial  parlance,  it 
is  greater  than  unity,  thus  reducing  the  paid- 
up  Insurance  to  less  than  nothing.  And  so, 
if  we  make  the  calculation  by  the  American 
Experience  Table  with  3%  per  cent.  Interest, 
we  have  a  reserve  of  $1,897.85;  dividend, 
$24.90;  total,  $1,422.75— whl<*  will  purdiase 
paid-up  insurance  of  $2,183.  The  reserve 
on  this  Is  $1,210.04.  Reducing  $2,183  in  the 
proportion  as  $1,185  is  to  $1,210.04,  we  get 
$45  as  available  paid-up  Insurance,  the  re- 
serve of  which  is  $24.94,  and  this  would  pur- 
chase an  equivalent  value  In  extended  in* 
surance  for  39  days. 

It  might  be  well  to  note  the  difference 
between  net  premiums  and  published  or  fuU 
premiums.  The  premium  paid  by  the  in- 
sured Is  made  up  of  the  net  pr«nium  and  the 
"loading."  The  net  premium  is  the  mathe- 
matical amount  necessary  to  enable  the  com- 
pany to  carry  the  Insurance  represented  by 
the  policy,  exclusive  of  expenses,  taxes,  etc. 
It  is  calculated  on  two  assumptiona:     Q.) 
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(ill 

That  the  policy  holder  wlU  die  as  shown  by 
some  mortality  table;  and  (2)  that  the  com- 
inny  will  .earn  a  certain  assmned  per  cent, 
on  Its  invested  funds. 

Calculations  In  accordance  with  the  Ac- 
tnarles'  Table  of  Mortality  with  4.  per  cent. 
Interest  simply  means  that  the  predictions  of 
this  table  of  mortality  have  been  aasomed 
as  facts  and  that  the  company  will  earn  a 
cArnUar  percentage  on  its  investments  Is  like- 
wise assumed.  The  "loading"  is  Intended  to 
cover  expenses,  taxes,  unforeseen  contingen- 
cies, etc.,  for  which  the  net  premlom  mak«s 
no  provision.  The  net  premium  plus  the 
loading  makes  the  full  or  gross  premium — 
the  premium  as  we  know  It. 

Peak  T.  Mntual  Benefit  lite  Ins.  Ca,  172 
Ky.  245,  189  S.  W.  195,  Involved  questions 
kindred  to  those  here.  There  the  company 
Insisted  it  had  the  right  to  deduct  from  the 
reserve  a  surrender  charge  of  1  per  cent,  of 
the  policy,  or  |50,  and,  had  it  been  permitted 
so  to  do,  the  amount  available  to  purchase 
extended  insurance,  after  dedncttng  the  In- 
debtedness, would  not  have  been  sufficient 
to  cover  the  jjerlod  between  the  date  the 
policy  lapsed  and  Insured's  death.  In  that 
case,  as  In  this,  the  Insurer  argued  that 
the  Insured  must  either  rely  upon  the  con- 
tract or  the  statute,  and  in  either  event 
the  amount  available  for  extended  Insurance 
conid  not  have  kept  the  policy  alive  until 
the  Insured's  death. 

Recovery  was  allowed  In  that  case,  and 
we  are  now  asked  to  overrule  that  opinion. 
VOie  main  defense  of  the  Mutual  Benefit  was 
that,  even  admitting  it  was  not  proper  under 
the  statute  to  allow  a  surrender  charge,  the 
statute  directed  that  the  reserve  should  be 
calculated  on  the  Actuaries'  4  per  cent,  basis, 
and  if  this  was  don%  there  would  not  be  an 
amount  sufficient  to  extend  the  policy  so  as  to 
cover  the  date  of  death.  It  was  only  by 
■basing  the  reserve  on  the  American  Table, 
with  3  per  cent,  as  provided  in  the  policy  and 
disallowing  the  surrender  charge,  that  the 
ilglit  of  recovery  was  sustained. 

On  this  point  the  court  says: 

"We  think  a  fair 'and  reasonable  interpreta- 
tion of  the  statute  is  that  it  was  intended  to 
prescribe  a  method  of  fixing  the  minimum  re- 
serve on  all  life  insurance  polidea  when  they 
were  written  on  a  basis  of  4  per  cent. ;  but  that 
it  was  not  its  purpose  to  fix  that  as  an  arbi- 
trary rale,  where  the  insurance  was  based  up- 
on a  lower  rate  which  necessitated  the  payment 
by  the  policy  holder  of  higher  premiums  and 
thereby  accumulated  for  his  benefit  a  larger  re- 
serve. The  provision  in  the  policy  for  a  sur- 
render charge  in  the  case  of  either  paid-up  or 
extended  insurance  was  contrary  to  the  statute 
and  therefore  void:  the  appellant  was  entitled 
to  a  settlement  under  the  terms  of  his  policy 
with  this  void  provision  eliminated.  Penn 
Mutual  Life  Ins.  Co.  v.  Barnett's  Adm'r,  124 
Ky.  266  [96  S.  W.  1120,  99  S.  W.  228,  29  Ky. 
Law  Bep.  1120,  30  Ey.  Law  Bep.  434].  It  U 
net  value  which  the  statute  says  shall  be  used  in 
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purchasing  paid-up  or  extended  insurance,  and 
not  the  cash  surrender  value." 

Penn  Mutual  Life  Ins.  Co.  v.  Harnett's 
Adm'r,  supra,  Is  relied  upon  by  counsel  for 
appellant,  who  state  in  their  brief  that  the 
court  construes  section  659  as  they  do,  and 
hence  it  is  correct  The  Bamett  Case  does 
not  permit  a  surrender  charge,  but  requires 
the  whole  of  the  reserve  of  a  defaulted  policy 
to  be  applied  to  the  purchase  of  paid-up  in- 
surance unless  the  parties  agree  to  a  cash 
surrender  in  lieu  thereof.  It  does  permit  a 
"loading"  of  its  published  premium  rates,  as 
will  be  seen  from  the  following: 

"By  treating  it  as  so  mudi  cash,  and  apply- 
ing it  upon  the  company's  published  rate  of  4 
'single  net  premium  for  life.'  That  expres- 
sion is  technical.  No  one  nowadays  ever  pays 
a  single  net  premium  for  life  in  buying  life  ija- 
Burance.  At  least  it  may  be  safely  assumed 
that  it  is  extremely  rare,  if  ever  done.  •  •  • 
It  is  therefore  required  that  this  single  premium, 
as  published,  must  in  all  events  buy  such  Insur- 
ance as  that  its  reserve  (for  all  sane  and  safe 
life  insurance  must  have  a  reserve)  shall  not 
be  less  than  two-thirds  of  the  original  reserve. 
In  other  words,  the  'single  premium,'  alluded 
to  in  the  statute,  must  not  consume  more  than 
one-third  of  the  defaulting  policy  holder's  re- 
serve for  any  other  purpose  than  that  of  final- 
ly redeeming  tJiat  identioal  policy." 

The  court  also  held  that  the  Indebtedness 
should  be  credited  on  the  reserve  as  of  the 
date  of  the  lapse.  These  are  the  points  dis- 
cussed. The  insured  elected  to.  take  a  paid- 
up  policy.  Having  paid  12  premiums,  the 
lower  court  held  that  insured  should  have  a 
paid-up  nonpartlclpating  iwllcy  of  twelve- 
twentieths  of  the  ?5,000  policy,  or  $3,000,  less 
the  indebtedness,  or  $1,802.  This  was  re- 
duced on  appeal  to  $1,104.50. 

In  the  present  case  appellant  complains  of 
the  method  fixed  by  the  Judgment  of  the 
lower  court  In  that  it  follows  section  659  of 
the  Statutes,  In  using  the  full  reserve,  Instead 
of  the  cash  surrender  value,  but  follows  the 
policy  in  the  use  of  net  rates  and  the  treat- 
ment of  indebtedness.  It  Is  urged  that  either 
the  policy  or  the  statutory  method  is  complete 
In  Itself,  but  either  should  be  enforced  only  as 
a  whole,  and  any  combination  of  the  two 
would  work  an  Injustice  to  the  Insured  or 
the  Insurer.  The  cash  surrender  value  and 
the  Indebtedness  being  the  same,  there  was  no 
Insurance  In  force  at  the  date  of  the  lapse 
under  the  strict  terms  of  the  policy ;  like- 
wise. If  the  provisions  of  the  statute  were 
followed  in  the  calculation  of  the  reserve 
and  in  the  treatment  of  the  indebtedness, 
there  would  be  no  recovery. 

It  is  admitted  by  counsel  that  the  policy 
in  the  Peak  Case,  supra,  contained  the  same 
nonforfeiture  provisions  as  does  the  policy 
in  the  case  at  bar,  and  the  facts  of  the  two 
cases  are  entirely  similar,  and  they  in  effect 
concede  that,  unless  the  Peak  Case  is  over- 
ruled or  modified,  the  Judgment  of  tlie  lower 
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court  Is  correct.  "We  see  no  reason  for  over- 
ruling the  decision  In  the  Peak  Case,  nor  in 
our  judgment  is  it  necessary  to  apply  what 
counsel  term  "net  rates"  to  sustain  a  re- 
covery. 

The  company's  actuary  testifies  that  the 
gross  premium  for  new  original  term  in- 
surance in  the  sum  of  $13,816  (the  face  of  the 
policy  less  the  indebtedness)  for  225  days  at 
insured's  attained  age  Is  $233.89.  The  net 
premium  for  the  same  period  of  time,  age, 
and  amount  of  insurance  would  be  $188.50, 
according  to  the  Actuaries'  Table  bnd  4  per 
cent,  or  $162.24  calculated  by  the  American 
EJxperlence  Table  with  3%  per  cent. 

The  Bamett  Case,  supra,  is  the  main  au- 
thority relied  upon  by  appellant,  and  yet, 
construing  the  policy  in  the  light  of  that 
case  and  giving  to  the  insured  the  benefit  of 
the  gross  premium,  we  get  this  result : 

Full  resenre  calculated  on  the  American 
Experience  Tables,  with  3H  per  cent,  in- 
terest     »!■.*»'  88 

Plus  dlTldend  of M  90 

A  toUl  of (1.^2  75 

Leu  the  indebtedness  of 1.US  00 

iMivea  a  balance  ot  1237  76 

—or  $3.86  more  than  sufficient  to  pay  the 
gross  premium. 

[1, 2]  Not  only  should  the  Judgment  be 
sustained,  because  it  follows  the  rule  estab- 
lished in  the  Barnett  and  Peak  Cases,  supra, 
but  for  the  further  reason  that  the  statutes 
of  a  state,  relating  to  insurance  in  force  at 
the  time  a  policy  is  Issued,  must  be  regarded 
as  entering  into  and  forming  a  part  of  the 
policy,  to  the  same  effect  as  if  embodied 
therein.  Cooley's  Briefs  on  Life  Insurance, 
TOl.  6,  p.  681;  Hall  v.  Ayers,  Guardian,  105 
S.  W.  911,  32  Ky.  Law  R^.  288. 

[8, 4]  If,  therefore,  the  provisions  of  the 
statute  are  read  into  the  policy,  and  we  fol- 
low the  rule  familiar  In  construing  Insurance 
policies,  to  wit,  that  the  different  provisions 
of  a  contract  of  Insurance  must  be  so  con- 
strued, if  it  can  be  reasonably  done,  as  to 
give  effect  to  each,  and  where  two  inter- 
pretations equally  fair  may  be  made,  that 
which  allows  a  greater  indemnity  will  pre- 
vail.   14  R.  C.  L.  p.  925. 

[S,  6]  And  where  its  terms  render  doubtful 
the  meaning  of  a  policy  a  construction  must 
be  given  which  is  favorable  to  the  party 
insured,  or  where  the  policy  contains  incon- 


sistent or  contradictory  provisions  force  mnst 
be  given  to  those  that  snstain  rather  than 
to  those  which  would  forfeit  the  contract, 
because  forfeitures  are  not  favored  by  the 
law.  Sun  Life  Ins.  Co.  v.  Taylor,  108  Ky. 
408.  56  &  W.  668,  22  Ky.  Law  Rep.  87,  94 
Am.  St.  Rep.  383;  14  R.  O.  L.  p.  925; 
Intersouthem  Life  Ins.  Co.  ▼.  Duff,  184  Ky. 
227.  211  S.  W.  738. 

iBtna  Life  Ins.  Co.  et  al.  v.  Hardison,  Ins. 
Com'r,  199  Mass.  181,  86  N.  E.  407,  Involved 
the  effect  to  be  given  a  statute  which  pro- 
vided that  a  policy  and  the  application  there- 
for should  constitute  the  entire  contract  be- 
tween the  parties.  The  policy  in  question 
did  not  include  a  reference  to  the  applica- 
tion in  the  matter  of  warranties,  and  the 
court  held  the  insurance  commissioner  was 
correct  in  suggesting  that  the  words  "and 
the  application  is  attached  hereto"  be  added 
to  meet  the  requirement  of  the  statute;  the 
court  saying: 

"Inasmuch  aa  the  ten  provisiona  referred  to 
and  the  other  prescribed  parts  of  the  policy  were 
intended  for  the  protection  of  the  policy  holder, 
we  are  of  the  opinion  that,  if  they  are  contain- 
ed in  substance  in  the  policy,  their  form  may  be 
varied,  and  additional  provisions  beneficial  to 
the  insured  may  be  inserted,  provided  the  re- 
quirements of  the  statute  are  satisfied,  and  are 
left  undiminished  by  that  which  la  added. 
*  *  *  It  is  conceivable  that  the  application 
might  contain' something  helpful  to  the  insured 
as  a  part  of  the  contract,  in  connection  with 
other  provisions,  and  with  questions  that  might 
arise." 


This  case  was  approved  in  the  later  case 
of  New  York  Life  Ins.  Co.  v.  Hardison.  109 
Mass.  190,  86  N.  B.  410,  127  Am.  St.  Rep^ 
478,  wherein  it  is  said  that  no  departure  from 
the  exact  provisions  required  by  the  statute 
should  be  permitted,  unless  the  substitution 
is  in  every  way  as  advantageous  to  the  in- 
sured and  as  desirable  as  the  prescribed 
provision. 

[7]  Where  a  policy  of  insurance  contains 
terms  more  advantageous  to  the  insured  than 
is  required  by  statute,  tlje  provisions  of  the 
statute  will  be  treated  as  a  minimum  of 
value;  the  policy  and  statute  will  be  con- 
sidered together,  and  that  construction  given 
which  is  more  favorable  to  the  Insured,  and 
such  as  will  sustain  the  contract. 

Finding  no  error  in  the  judgment  appealed 
from,  same  Is  accordingly  affirmed. 
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SPACET  «t  aL  T.  CLOSE  et  aL  • 

(Court  of  Appeals  of  Kentucky.    May  6,  1919. 
Rehearing  Denied  June  20,  1919.) 

1.  Wnis  «=>598  — CONBTEUcnow  — Life  Bb- 
TATE  WITH  Remainder  in  Fee. 

A  clause  devising  land  to  trustee  for  the 
use  of  one  for  life,  remainder  to  his  children, 
ia  a  deviae  of  a  life  estate  in  the  land,  and 
each  of  the  children  upon  the  death  of  testator 
take  a  vested  remainder,  wliich  becomes  a  fee 
on  life  tenant's  death. 

2.  WiLI*   €=>476  —  OONffTHUCnON    OF  WILL 
AND  CODIOn.  TOOETHEB. 

A  will  and  codicil  must  be  construed  to- 
gether. 

3.  Wills  «=»438—Con8tbtjcition— Intention. 

In  construing  a  will,  the  intent  of  testator 
must  govern  unless  contrary  to  law. 

4.  Wills   €=>54S(2)  —  Conbtritction  —  lUc- 

MAINDEB  ATTEB  LITE  ESTATE— DEATH  WlTH- 

OVT  Issue. 
Where  devise  is  to  one  for  life,  with  re- 
mainder to  a  class,  and  in  the  event  of  death 
of  one  or  more  of  the  class  without  issue  or 
without  children,  then  to  the  survivors  of  that 
class,  the  provision  regarding  the  death  of  the 
remaindermen  means  such  death  before  the 
termination  of  the  particular  estate,  unless 
will  shows  that  the  testator  intended  a  death 
at  any  time  in  wUch  it  might  occur. 

6.  Wills  ^=>54B(2)  —  Constbuction — Devise 
OF  XiiFE  Estate  —  Fee  in  Beuaindeb  — 
Death  of  Remaindebmen  Afteb-  Tebuina- 
noN  OF  Life  Estate  WirHoirr  Issue. 
Under  a  will  devising  land  to  one  for  life, 
remainder  to  his  children,  and  a  codicil  provid- 
ing that,  in  case  a  remainderman  died  childless, 
then  his  share  should  go  to  survivors  or  their 
descendants,  after  testator's  death,  had  a  de- 
feasible fee  in  remainder,  in  an  equal  moiety  of 
the  land,  subject  to  be  defeated  by  death  of  the 
remainderman   vrithout  ctiildren  living   at  the 
termination  of  the  life  estate,  and  each  remain- 
derman had  a  contingent  interest  in  the  por- 
tion of  the  others  until  termination  of  life  es- 
tate, at  which  time  the  Interest  of  those  living 
became  a  fee,  and  each  of  them  could  convey 
his  interest. 

6.  Deeds  «=>8— Title  of  Obantob. 

Where,  after  death  of  life  tenant  of  lands 
under  a  will,  the  lands  were  divided,  and  a  por- 
tion allotted  to  each  of  his  children,  remainder- 
men in  fee,  and  thereafter  A.,  one  of  such  chil- 
dren, died,  and  her  heirs  conveyed  her  allotted 
lands,  and  by  the  same  deed  conveyed  all  the  in- 
terests which  should  thereafter  come  to  them 
onder  the  will  in  the  lands  held  by  the  life  ten- 
ant during  his  lifetime  on  account  of  the  death 
of  any  other  of  the  remaindermen  without  chil- 
dren or  issue  then  Uving,  nothing  passed  by 
such  deed  except  the  lands  allotted  to  A. 

7.  Deeds  4(=>8— Title  of  Gsantob. 

A  grantor  must  have  a  vested  or  contingent 
interest  in  the  'subject-matter  of  the  convey- 
ance. 
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8.  Estoppel  9=3S8— Afteb-Acqutubd  Titlb— . 
Sale  of  Inhebitance. 

The  rule  of  estoppel  as  to  grantor  conveying 
with  a  warranty  and  that  an  after-acquired  in- 
terest inures  to  the  benefit  of  bis  grantee  is 
subject  to  exception  in  the  case  of  an  heir  mak- 
ing the  sale  and  conveyance  of  an  estate  which 
he  expects  to  inherit  from  an  owner  then  liv- 
ing, the  thing  attempted  to  be  sold  having  no 
potential  existence,  and  the  conveyance  being 
a  fraud  upon  the  owner  and  against  public  pol- 
icy. 

9.  Deeds  ©ssS— Title  of  Gbantob. 

A  mere  expectation  by  certain  persons  that 
in  the  event  another  died  childless  and  intes- 
tate and  the  owner  of  certain  land  they  would 
inherit  an  interest  in  it  is  a  mere  expectancy 
which  ia  not  a  subject  of  sale -or  conveyance. 

Appeal  from  Circuit  Court,  Boone  County. 

Two  actions  between  Agnes  F.  Spacey  and 
others  and  Elizabeth  Close  and  others  In- 
voliing  the  constructlpn  of  a  will  were  con- 
solidated, and  from  the  Judgment  therein, 
Agnes  F.  Spacey  and  others  appeal,  and  there 
was  also  a  cross-appeal.    Judgment  affirmed. 

J.  M.  Lassing  and  N.  B.  Rlddell.  both  of 
Burlington,  for  appellants. 

S.  W.  Tolin  and  G.  W.  ToUn,  both  of  Bur- 
lington, for  appelleea 

HURT,  J.  [1,2]  his  appeal  Is  from  a 
judgment  In  two  actions  between  the  same 
parties,  the  actions  having  been  consolidat- 
ed. From  ihe  judgment  there  is  an  appeal, 
and  also  a  cross-appeal.  The  decision  most 
be  rested  upon  the  construction  to  be  placed 
upon  a  certain  clause  of  the  will  of  Agnes 
Flourney  and  a  clause  of  the  codicil  to  her 
win.  The  will  was  executed  on  February 
9,  1838,  and  the  codicil  on  July  18,  1840,  and 
both  were  probated  as  her  last  wUl  and  tes- 
tament on  August  17,  1840.  The  clause  of 
the  will  In  question  so  far  as  it  Is  necessary 
to  be  considered,  is  as  follows : 

"Item.  I  give  and  devise  to  Samuel  Winston, 
the  Bellevue  tract  of  land,  in  the  county  of 
Boone,  and,  also,  the  slaves,  Catharine  and  Ar- 
thur, to  be  held  by  him  in  trust  for  the  use 
and  benefit  of  my  brother,  John  Grant,  for  and 
during  his  natural  life,  and  not  in  any  manner 
to  be  subject  to  the  control  or  liable  to  the 
debts  of  the  said  John  Grant,  and  after  his  de- 
cease, remainder  to  the  children  of  said  John 
Grant    •    *    *" 

The  clause  of  the  codicil  affecting  the 
above  provision  Is  as  follows: 

"Item  0.  I  hereby  wUl  and  bequeath  and  de- 
vise in  case  one  or  more  of  the  children  of  my 
brother,  Jojin  Grant,  shall  die  without  children 
or  their  descendants  living  at  the  time  of  the 
death  of  such  child  or  children  of  said  John 
Grant,  that  then  the  shares  of  such  child  or 
children  of  said  John  Grant  willed  or  bequeath- 
ed or  devised  to  such  child  or  children  of  said 
John  Grant  or  to  the  benefit,  shall  go  to  the 
other  surviving  child  or  children  of  said  John 
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Grant  or  their  descendants,  and  be  owned  poa- 
Bessed  by  him  or  them." 

Tbere  can  be  no  doubt  that,  under  the 
terms  of  the  clause  quoted  from  the  ong- 
inal  will,  John  Grant  was  devised  a  life  es- 
tate In  the  lands,  and  that  each  of  his  chil- 
dren upon  the  death  of  the  testatrix  took  a 
vested  remainder,  which  became  a  perfect 
fee  upon  the  death  of  the  life  tenant.  The 
clause  in  the  orl^nal  will  and  the  one  with 
reference  to  the  devise  In  the  codlcU  must  be 
construed  together,  and  from  the  terms  of 
both,  aided  by  any  lights  which  may  be 
thrown  upon  their  meaning  by  the  other 
clauses  of  the  will  and  codicil,  the  intentions 
of  the  testatrix  must  be  ascertained  and 
determined.  It  is  contended,  upon  one  hand, 
that  the  cliildren  of  John  Grant  took  a  per- 
fect fee  in  the  lands  upon  bis  death ;  while, 
upon  the  other  hand,  it  is  contended  that, 
under  the  terms  of  the  will  and  codicil,  each 
of  the  children  of  John  Grant  at  his  death 
took  a  defeasible  fee  in  an  equal  moiety  of 
the  land,  subject  to  be  defeated  by  the 
death  of  such  child  at  any  time  without 
children  then  living,  and  as  a  jresult  of  snch 
construction  each  of  the  children  of  John 
Grant  was  the  owner  of  a  contingent  re- 
mainder In  the  share  of  each  other  child, 
and  which  would  vest  and  become  a  fee  up- 
on the  death  of  such  other  child  without 
children  then  living,  regardless  of  the  time 
when  such  child  should  die.  So  the  ques- 
tion for  determination  Is:  At  what  time 
will  the  death  of  one  of  the  Children  of  John 
Grant  childless  have  the  effect  of  passing 
the  interest  of  such  child  In  the  land  under 
the  will  to  the  surviving  children  of  John 
Grant  or  their  descendants? 

It  will  be  observed  that  the  clause  of  the 
codicil  does  not  in  express  terms  fix  the  time 
when  the  deatli  of  a  remainderman  cbildless 
will  have  the  effect  of  passing  his  remain- 
der interest  to  his  surviving  brothers  and 
sisters.  The  only  effect  which  the  codicil 
has  upon  the  Interests  devised  to  the  re- 
maindermen by  the  original  will  is  to  pro- 
vide for  a  defeasance  of  the  vested  remain- 
der of  any  one  of  them  who  should  die  child- 
less at  the  time  of  his  or  her  death,  and  in 
such  event  the  interest  of  such  one  is  devis- 
ed over  to  the  surviving  remaindermen  or 
their  descendants.  The  various  clauses  of 
the  will  and  codicil  show  that  the  testatrix 
was  acquainted  and  discriminated  between 
estates  in  fee  and  those  of  less  extent,  but 
there  is  nothing  which  indicates  that  the 
testatrix  intended  to  bestow  upon  each  of 
the  remaindermen  at  the  commencing  of  the 
period  of  enjoyment  an  estate  less  than  a 
perfect  fee,  or  that  she  intended  to  burden 
the  estate  of  either  with  a  defeasance  which 
might  be  effective  nntll  the  termination  of 
their  lives.  It  would  seem  from  the  par- 
ticularity with  which  the  survivorship 
clause  In  the  codicil  Is  written  that,  if  the 


testatrix  should  have  Intended  that  the 
death  of  one  of  the  remaindermen  at  any 
time  should  have  the  effect  of  defeating  the 
estate  devised  to  him  or  her.  It  would  have 
been  so  declared.  The  testatrix  must  have 
contemplated  that  the  remaindermen  would 
come  into  the  enjoyment  of  the  estate  in- 
tended for  them  upon  the  death  of  the  Ufa 
tenant,  and  aaetx  condition  is  expressly  pro- 
vided for  by  the  clause  in  the  will,  and 
tb^re  is  nothing  about  the  clause  of  the 
codicil  which  would  indicate  that  she  had 
changed  her  mind  upon  that  subject  or  In- 
tended anything  to  the  contrary.  Intmd- 
ing  that  the  land  should  be  the  property  of 
John  Grant's  children  when  he  should  die^ 
and  the  period  for  the  enjoyment  of  It  by 
them  should  commence  at  his  death,  the 
codicil  was  Intended  to  safeguard  its  own- 
ership and  enjoyment  by  them  against  any 
portion  of  it  becoming  the  property  of  any 
other  than  bis  children  by  the  death  or  dis- 
position of  his  interest  by  one  or  more  be- 
fore the  period  for  the  enjoyment  of  the 
property  should  commence ;  but  there  Is  noth- 
ing to  indicate  that  she  Intended  by  the  codi- 
cil to  give  to  the  remaindermen  surviving 
at  the  period  of  enJoym«it  any  less  estate 
than  was  given  to  them  under  tbe  original 
wilL 

[1,4]  While  to  construing  a  will  tbe  pri- 
mary and  governing  principle  Is  that  the  in- 
tention of  the  testatrix,  unless  the  intention 
is  contrary  to  law,  most  always  govern,  and 
all  mere  rules  of  constrnction  must  give 
way  to  the  plain  Intention  of  the  testator 
as  expressed  in  the  will,  there  are  rules  of 
construction  which  the  courts  have  adopted 
la  aid  of  tbe  ascertainment  of  the  inten- 
tions of  the  testator,  and  one  of  them  is 
that,  where  an  estate  le  given  to  one  for 
life,  with  remainder  to  another,  and,  If  tbe 
remainderman  die  without  issue  or  chil- 
dren then  to  a  third  person,  or  where  the 
devise  is  to  one  for  llfe>  with  remainder  to 
a  class,  and  In  the  event  of  the  death  of 
one  or  mora  of  the  class  without  issue  or 
without  children,  then  to  the  survivors  of 
that  class,  the  provision  regarding  the 
death  of  the  remaindermen  without  issue  or 
without  children  means  the  death  of  the  re- 
mainderman before  the  termination  of  the 
particular  estate,  unless  the  letter  or  con- 
text of  the  wlU  shows  that  the  testator  In- 
tended a  death  at  any  time  at  which  it 
might  occur.  Bimey  v.  Richardson,  6  Dana, 
424 ;  Ferguson  v.  Thomason,  87  Ky.  619,  9  S. 
W.  714,  10  Ky.  Law  Kep.  662 ;  Pool  v.  Ben- 
ning,  9  B.  Mon.  623;  Thackston  v.  Watson, 
84  Ky.  206,  1  S.  W.  398,  8  Ey.  Law  Rep.  193; 
Hughes  V.  Hughes,  12  B.  Mon.  115;  Wren  v. 
Hynes'  Adm'r,  2  Mete  129;  Wilson  v.  Bry- 
an, 90  Ky.  482,  14  S.  W.  533,  12  Ky.  Law 
Rep.  431;  Comwall's  Assignee  v.  Falls  City 
Bank,  92  Ky.  381,  18  S.  W.  452,  13  Ky.  Law 
Rep.  606;  Pruitt  t.  Holload,  92  Ky.  641,  18 
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S.  W.  852,  13  S^.  Law  Bep.  867;  Jewdl  t. 
White,  168  Ky.  328,  1T«  S.  W.  212;  White  y. 
White,  168  Ky.  782,  182  8.  W.  942;  Harvey 
V.  BeJl,  U8  Ky.  612,  81  8.  W.  671;  Casslty 
V.  Rney,  IBS  Ky.  807,  165  S.  W.  679;  Brad- 
shaw  V.  BoUer,  110  S.  W.  420,  33  Ky.  Law 
Hep.  631;  Moore  t.  Sleet,  118  Ky.  600,  68 
S.  W.  612,  24  Ky.  Law  Rep.  426;  Mercan- 
tile Bank  t.  Ballard's  Assignee,  83  Ky.  481, 
4  Am.  St  Bep.  160;  Dickinson  t.  Ogden'a 
Ext,  89  Ky.  182,  12  S.  W.  191,  11  Ky.  Law 
Rep.  388 ;  Lewla  r.  Shopshlre,  68  S.  W.  426, 
24  Ky.  Law  Bep.  331;  Baxger  t.  Isaacs,  71 
8.  W.  907,  24  Ky.  Law  R^.  1618;  Anderson 
V.  Herring,  184  Ky.  289,  187  S.  W.  13;  Reul- 
lo«'a  EVr  V.  Reuling,  137  Ky.  637,  129  S. 
W.  181;  Hugties  t.  Covington,  152  Ky.  421, 
153  S.  W.  722 ;  Trabne  v.  Twrry,  9  S.  W.  iqi, 
10  Ky.  Law  Bep.  345;  Jones  t.  Moore,  96 
Ky.  273,  28  S.  W.  659,  16  Ky.  Law  Bep.  561; 
Kephart  v.  Hleatt,  78  S.  W.  426,  25  Ky.  Law 
Rep.  1602;  Duncan  v.  Kennedy,  9  Bush,  580 ; 
Webster's  Tmstee  v.  Webster,  93  Ky.  632,  21 
S.  W.  332,  15  Ky.  Law  Rep.  97;  Henry  v. 
Carr.  157  Ky.  552,  163  S.  W.  758. 

[5]  Applying  this  rule  of  construction, 
which  Is  generally  adhered  to,  as  expressing 
the  will  of  the  testator  nnder  sacfa  condi- 
tions, each  of  the  chlldrea  of  Jofan  Grant, 
after  the  death  of  the  testatrix,  had  a  de- 
feasible fee  in  remainder  In  an  eqnal  moiety 
of  the  land,  subject  to  be  defeated  by  the 
death  of  the  remainderman  without  children 
or  descendants  living  at  the  termination  of 
the  particular  estate,  and  each  of  the  chil- 
dren bad  a  contingent  interest  in  the  por- 
tion of  the  others  until  the  termination  of 
tiie  life  estate,  but  at  the  termination  of  the 
life  estate  of  John  Grant  the  Interest  of 
each  of  his  children  then  living  ripened  Into 
a  perfect  fee,  and  each  of  them  conld  sell 
and  convey,  or  pass  his  interest  by  will,  and, 
If  one  shoold  die  intestate,  his  interest  pass- 
ed to  his  heirs,  in  accordance  with  the  laws 
of  descent.  The  will  of  Agnes  Floumey 
liad  no  farther  influence  upon  the  devolu- 
tion of  the  property.  Neither  of  the  chil- 
dren then  living  had  any  further  contingent 
interest  or  any  kind  of  an  interest  in  the 
portion  owned  by  another. 

[1, 7]  After  the  death  of  John  Grant  in 
the  year  1849  the  lands  were  divided,  and 
a  portion  allotted  to  each  of  bis  diildren  in 
severalty.  After  some  years  Ann  Grant  Aik- 
oi,  one  of  the  children  of  John  Grant,  died 
Childless  and  intestate,  and  the  portion  al- 
lotted to  her  passed  to  her  heirs.  She  left 
no  children  or  descendants,  and  hence  ber 
brother  and  sisters  and  the  children  of  a 
deceased  sister  were  her  heirs.  Her  heirs 
sold  and  conveyed  the  lands  owned  by  Ani; 
Grant  Aiken  at  h^r  death,  and  by  the  same 
deeds  conveyed  to  the  grantee  all  the  Inter- 
ests which  thereafter  should  come  to  them 
under  the  will '  of  Agnes  Floumey  in  the 
lands  held  by  John  Grant  during  bis  life- 
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time  on  ecooant  of  the  death  of  any  other 
of  the  children  of  John  Grant  who  might 
thereafter  die  without  children  or  without 
issue  thm  living.  The  deeds  did  not  pur- 
port to  convey  any  present  interests  In  the 
land  other  than  the  grantor's  Interests  in 
the  land  allotted  to  Ann  Grant  Aiken,  de- 
ceased, nor  did  the  deeds  imdertake  to  speci- 
fy or  describe  any  definite  boundary  or  un- 
divided Interest,  or  to  describe  the  interests 
which  were  intended  to  pass  by  the  deeds, 
but  they  limited  the  interests  conveyed  to 
such  as  might  thereafter  be  received  by  the 
grantors  under  the  will,  and  also  the  in- 
terests that  the  children  of  the  grantors 
should  be  entitled  to  under  the  will  of  Agnes 
Floumey  in  the  event  that  any  one  of  the 
children  of  John  Grant  should  die  childless. 
As  the  grantors  bad  no  interest,  either  vestp 
ed  or  contingent,  in  any  of  the  lands  allot- 
ted to  any  of  the  children  of  3dba  Grant, 
other  than  the  portions  allotted  to  them- 
selves by  virtue  of  the  will,  nothing  passed 
by  these  deeds  except  the  lands  allotted  to 
Ann  Grant  Aiken.  The  thing  attempted  to 
be  conveyed  by  the  deeds,  other  than,  the 
lands  Inherited  from  Ann  Grant  Aiken,  did 
not  nor  ever  can  have  any  existence.  A 
well-establlsbed  principle  is  that  one  con- 
tracting to  convey  must  have  a  vested  or 
contingent  Interest  in  the  snbject-matter  of 
the  conveyance.  In  the  present  Instance  the 
grantors  bad  neither  a  vested  nor  contingent 
Interest  in  the  lands  of  W.  W.  Grant  or 
Elisabeth  Grant  Rice,  two  of  the  children  of 
John  Grant,  and  the  ladds  allotted  to  whom 
are  now  In  controversy. 

[I]  One  who  sells  and  conveys  an  estate 
with  warranty  of  title  Is  In  most  cases  es- 
topped by  reason  of  bis  warranty,  or  the 
nature  of  the  conveyance,  from  asserting  ti- 
tle to  the  property  conveyed,  and  from  deny- 
ing the  title  of  his  grantee,  and  as  a  gener- 
al rule,  when  one  sells  an  estate  to  which  he 
has  no  title,  but  warrants  the  title,  any  ti- 
tle acquired  by  him  thereafter  Inures  to  the 
benefit  of  his  grantee  but  the  Instance  In 
which  an  heir  makes  sale  and  conveys  an 
estate  which  he  expects  to  inherit  from  an 
owner  then  living  is  said  to  be  an  excep- 
tion to  the  rule,  upon  the  ground  that  the 
thing  attempted  to  be  sold  has  no  potential 
existence,  is  not  the  subject  of  sale  and  con- 
veyance, and  is  a  fraud  upon  the  owner  of 
the  estate  and  against  public  policy,  and 
that  a  deed  evidencing  such  a  sale  Is  void, 
including  the  warranty.  The  Interests  claim- 
ed by  the  Tupman  heirs  and  heirs  of  Susan 
Grant  Bush  in  the  lands  owned  by  Eliza" 
beth  Grant  Rice  deceased  did  not  come  to 
them  by  virtue  of  the  will  of  Agnes  Flonr- 
ney,  and  the  warranty  in  the  Tupman's 
deeds  only  relates  to  Interests  which  they 
might  receive  by  devise  under  that  will,  and 
the  heirs  of  Susan  Bush  have  not  executed 
any  deeds,  and  they  Inherited  their  interests 
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In  tbe  lands  directly  from  Bllzabeth  Grant 
Rice. 

[»]  The  only  thing  which  W.  W.  Grant  or 
the  Tupmans  bad  relating  to  the  lands  of 
Elizabeth  Grant  Rice  at  the  dates  of  their 
conveyances  was  a  mere  expectation  that  In 
the  event  Elizabeth  Grant  Rice  died  child- 
less and  the  owner  of  the  land,  and  had  nof 
disposed  of  same  by  will,  they  would  Inherit 
an  Interest  In  it.  Such  expectancy,  as  above 
stated,  was  not  a  subject  of  sale  or  convey- 
ance, and  the  warranty  In  a  deed  attempt- 
ing such  conveyance  does  not  estop  the 
claim  to  the  interests  thereafter  Inherited. 
McDowell  T.  Neal,  12  Ky.  Op.  293,  B  Ky. 
Law  Rep.  331 ;  Lowry  r.  Speer,  7  Bush,  453 ; 
Wheeler's  Ex'r  v.  Wheeler,  2  Mete.  4T4,  74 
Am.  Dec.  421;  Beard  v.  Griggs,  1  J.  J. 
Marsh.  22";  Smith  v.  Dingnid,  8  Ky.  Law 
Rep.  ei ;  Pnmish's  Adm'r  v.  Lilly,  84  S.  W. 
734,  27  Ky.  Law  Rep.  226.  W.  W.  Grant 
disposed  of  his  portion  of  the  lands  by  will, 
which  he  was  authorized  t6  do. 

The  opinion  of  the  court  being  in  accord- 
ance with  the  views  herein  expressed,  it  Is 
therefore  affirmed. 


FAULKNER'S  ADM'R  ▼.  LOUISVILLE  &  N. 
B.  OO.      • 

(Court  of  Apijeals  of  Kentucky.    May  16,  1919. 
Rehearing  Denied  June  20,  1919.) 

Death  <3=>39'--LiiaxATioHB  — BmiNiKO  or 

Statttxe. 
Administrator's  cause  of  action  for  ^eath  of 
Ur  intestate  under  Ky.  St  i  6,  Is  barred  by  Urn-' 
itations  under  section  2516,  requirin^^  action 
to  be  eoflmieneed  "within  one  year  next  after 
the  cause  of  action  aeorued,"  in  one  y4ar  from 
death  of  Intestate,  and  does  not  mn  untU  009 
year  from  qualification  of  administrator,  in 
visw  of  legislative  history  of  latter  atatuteu 

Appeal  from  Qlrcalt  Ciojurt,  Grant  Ckranty. 

Action  by  S.  T.  Faulkner's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  Judgment  of  dismissal,  and  plain- 
tiff appeals.    AtHrmed. 

D.  B.  Ernst,  of  Bossell,  for  appellant 
O.  H.  Moorman  and  B.  D.  Warfleld,  botb 

of  LoolsvlUe,  and  A.  G.  De  Jarnett  and  F.  A. 

Harrison,  both  of  WUllamstown,  for  appellee. 

CLARKE,  J.  The  only  (luestlon  for  deci- 
sion npco  this  appeal  is  whether  tbe  cause  of 
action  conferied  by  section  6  of  Kentucky 
Statutes  upon  an  administrator  for  the  death 
from  negUgenoe  of  hia  intestate  Is  barred  by 
llmltatimis,  under  section  2516  of  the  Stat- 
utes, la  one  year  from  the  death  of  the  in- 
testate, as  held  by  the  lower  court,  or  in  one 
year  from  the  quail  flea  tlon  of  the  adminis- 
trator as  contended  by  the  appellant 


This  pTe<dse  que^on-^as  Setilfled  %y  this 
court  In  Garden's  Adnrtf  V^Xi.  A  BT.  R.  R.  Co., 
101  Ky.  113,  89  S.  W.  102T,  IB  Ky.  Law  Rei>. 
132,  and  L.'  •&  N.  B.  Cb.  v.  SUnraH'S  Adm'r, 
127  Ky.  55,  10*  S.  W.  1011,  31  Ky.  Law  Rep. 
1269,  in  both  of  whl«fa  cases  it  was  held  tttat 
the  limitation  'period  began  to  mh  upon  the 
date  of  the  death,  and  the  cause  ot  action  was 
barred  one  year  thereafter.  n>  tbe  Garden 
Case  onr  present  statute  of  limitation  with 
reference  to  actions  for  dsbth  was  considered 
in  the  light  of  former  enactments  upon  tbe 
same  snbject,  and  it  was  coastmied  as  being: 
in  Intent  and  purpose  but  a  re-enactment  of 
the  act  of  1854,  which  gave  tbe  rl^of  ac- 
tion for  the  loss  of  lifte  and '  expressly  pro* 
vided  that  the  limitation  period  Sbottld  b« 
one  year  from  the  date  of  death.  Tbe  OaMen 
Case  has  been  cited  wltib  ai^iroral  by  this 
court  in  many  subsequent  cases,  and  as  we 
said  In  the  SlmraQ  Cose,'  supra: 

"In  other  words,  if  aectipn  4  of  the  act  of 
1S54  is  in  meaning  and  effect  included  in  sec- 
tion 3,  art  3,  c.  71,  Gen,  Stats.,  then  it  must  fol- 
low that  it  is  also  included  in  section  2516  of 
the  Kentucky  Statutes  of  1903  [the  Isitter  being 
our  present  statute];  and  therefore  it  concln- 
sive^  aitpearg  thst-  from  1854  until  tbe  pres- 
ent day  the  legislative  intent  has  been  that  the 
caosa.of  action  ^r  the  death  aqorues  as  of  the 
date  of  tbe  death.  Such  has  been  the  ruling. 
of  this  court  in  every  case  to  which  our  atten- 
tion has  been  called,  and  certainly  no  legisla- 
tive act,  during  the  more  than  50  years  of  leg- 
islation sinbe  1864,  can  be  found  altering  or 
repeaUnir  this  legi^ative  intent" 

It  would  therefore  aecan,  since  neither  the 
Garden  Case  nor  the  Slmrall  Case  has  Iteen 
overruled  or  departed  from  so  far  as  we  can. 
find,  that  Hie  question  Is  uAt  an  (^leo  one  In 
this  jurisdiction.  Moreover, ,  this  conatruc-. 
tlon  <rf  our  statute. is  in  harmony  with  tha 
great  weight  of  authority  in  other  Jurisdic- 
tions, although  in  some  a  different  conclu- 
sion has  been  reached,  due,  liowever,  usually 
to  the  peculiar  phraaeology  of  tbe  statute 
upon  the  question.  See  8  R.  C.  I<.  803 ;  IS 
Cyc.  339.  We  cannot,  therefore,  accept  as 
authority  tbe  contrary  conclusions  of  the 
court  In  American  Ry.  Co.  v.  Coronas,  230 
Fed.  645,  144  C.  C.  A.  599,  L.  R.  A.  1916E, 
1096,  construing  a  federal  statute  somewhat 
similar  in  phraseology  to  our  statute,  but 
which  was  the  initial  legislation  by  the  fed- 
eral governmient  upon  the  particular  cause  of 
action,  whereas,  as  we  have  seen,  our  statute 
is  but  the  re-enactment  of,  and  expressing 
the  same  legislative  intent  and  purpose,  as, 
a  previous  act  which  expressly  provided  that 
the  limitation  period  began  to  run  with  the 
death. 

Counsel  for  appellant  also  relies  upon  the 
case  of  L.  &  N.  R.  Co.  v.  Brantley,  106  Ky. 
849,  51  S.  W.  686,  21  Ky.  Law  B^.  473,  In 
which  it  vfas  held  that  by  the  jtrovisioos  of 


A=3l*ar  other  cases  see  same  topic  and  RET-NTlUBEIt  In  all  Ker-Num1>ered  blgests  and  Indexes 


Digitized  by 


Google 


Ky^ 


SCAT  V.  CHESAFIVAHE  A  O.  BT.  OO. 


(211  S.W.) 

secthHi  2626,  Eeatutky  Statntes  ia  an  action 
to  recover  for  the  pain  and  suffering  of  his 
intestate  the  administrator  had  one  year 
after  his  quallflcatiou  In  which  to  file  his  ac- 
tion provided  his  qtlaliflcatlon  was  within 
one  year  after  the  death  of  his  intestate. 
Counsel,  however,  overlooks  tfie  fact  that 
that  action  was  for  pain  and  sntTcrlng  of  the 
deceased  (and  not  for  his  death),  for  which 
he  in  his  lifetime  had  a  cause  of  action,  whl<!h 
survived  to  his  administrator,  and  that  the 
extension  of  time  given  by  section, 2S26  to 
an  administrator  applies  only  to  actions 
which  existed  in  favor  of  tbe  Intestate  and 
Burvived  to  the  administrator.  ,  Tills  is  not 
snch  a  cause  of  action,  since  It  never  existed 
in  the  decedent,  and  did  riot  survive  to  his  ad- 
ministrator; but  Is  conferred  originally  upon 
the  administrator  by  section  6  of  the  Stat* 
ntes.  This  distinction  was  carefully  explain- 
ed by  this  court  in  the  case  of  L.  &  N.  B.  Ca 
V.  Simrall's  Adm'r,  supra.  In  dl^oslug  of  tlie 
same  contention  that  is  now  being  advanced 
by  appellant,  and  H  was  expressly  recogniz- 
ed in  the  Brantley  Case,  where  the  court 
said : 


•1:8] 


'In  Garden  ▼.  U  ft  N.'  R.  Oo.  •  *  *  this 
court  held  that,  wJum  a  otoBe  was  fOc  the  death 
of  the  person,  the  limitation  was  one  year." 

This  distinction  has  not  been  called  to  at- 
tention tn  several  cases  wh^re  it  was  imma- 
terial,  since  the  action  was  barred  in  either 
event;  bat  in  mo^  of  these  ca^s  the  court 
has  dted  with  approval  both  the  Garden  and 
Brantley  Cases,  so  that  none  of  thssa  cases 
can  be  r^arded  as  abolishing  the  distinction 
which  has  been  thus  carefully  observed  where 
It  was  material,  or  of  approving  the  one  class 
of  cases  rather  than  the  other,  but  must  be 
considered  as  approving  both,  lines  of  cases, 
and  the  distinction  therein,  since  both  are 
dted  with  ai^xroval. 

Some  of  thecaaes  wblch  fall  to  call  at- 
trition to  the  distinction  where  it  was  Im- 
material, and  which  counsel  for  appelant 
seems  to  think  abolish  the  dlstlncticxi,  and 
construe  section  2526  of  the  Statutes  as  ap- 
plicable to  actions  for  death  such  as  thlSp  bat 
whldi  cannot  be  given  such  efCect,  are  Fents- 
ka's  Adm'r  v.  WarwliA:  Construction  Co., 
162  Ky.  586, 172  S.  W.  1060 ;  Fleming's  Adm'r 
V.  £m8t,  2  Bosh.  128 ;  Wilson's  Adm'r  v.  I.  G. 
R.  R.  Co.,  92  B.  W.  572,  29  Ky.  Law  Rep.  148; 
Boughner  V.  Sharp,  144  Ky.  323,  138  S.  W. 
375;  Halcomb  v.  Cornett,  14ft.  Ky.  339, 
142  8.  W.  686;  L.  &  N.  E.  B.  Oo.  T.  Sanders, 
86  Ky.  259,  5  S.  W.  663,  9  Ky.  I*w  Rep.  690. 

Since  the  appellant  did  not  file  tbds  action 
for  the  death  of  his  Intestate  for  more  than 
a  year  after  the  death.  It  is  apparent  that  it 
was  barred  bgr  the.  statute  of  limitation,  and 
that  the  court  did  Bot  err  In  sustaining  such 
a  plea  thereto. 

Wherefore  the  Jndgmest  ie  affirmed. 


HAT  et  aL  ▼.  CEBSAFEAKB  &  O.  BT.  CO. 
et  aL 

(Court  of  Appeals  of  Kentucky.    April  29, 

1919.     Rehearing  Denied  June  17, 

1910.) 

1.  Bjsotmxnt  (93»9(8),  15(1)— Pboof  or  Title 
^<iau-uos  SoinioK. 

Where  both  parties  in  action  of  ejectment 
daimed  under  a  common  source,  it  was  not  in- 
cumbent upon  plaintiffs  to  win  upon  tiife 
strength  of  their  own  title,  regardlesa  of  the 
weakness  of  the  title  of  defendants,  and  de- 
fendants will  not  be  permitted  to  deny  the  title 
of  their  predecessors  in  the  chain,  or  interposb 
the  defense  that  lands  in  controversy  were 
covered  by  a  patent  issued  previous  to  the  pat- 
ent which  wag  the  source  of  their  title. 

2.  Naus  «=>14— PBEmncpnoN. 
Identity  of  name  is  prima  fade  evidence  of 

identity  of  person. 

3.  LiFB  Estates  €3»7— Pbbsttuption  or  Posr 

SESSION. 

One  who  took  title  to  a  life  estate  wUl  be 
presumed,  in  the  absence  of  a  contrary  showing, 
to  liave  also  taken  possession  under  the  convey- 
ance and  claimed  under  it 

No- 


4.  VBRDOB  ABD   FmOHABBB  •c3eai(8>- 
noK. 

The  law  eharges  s  prospecttve  purchaser 
with  knowledge  of  the  description  of  the  land, 
its  location,  adjoining  owners,  character  of  es> 
tate,  and  every  other  material  thing  set  out  in 
the  recorded  deeds  in  the  chain  of  title. 

5.  Yen  DOB    Asn     PriBCHABEa     ft=>229(l)  — 
Knowusdoe  of.  Title. 

Whatever  is  suffident  to  put  a  purchaser 
of  land  upon  inquiry  as  to  the  facts  is  equiva- 
lent to  fuU  notice  of  all  the  facts  that  such  in- 
quiry would  have  discovered  to  him. 

d.  Ejectment  <8=>16(1)— C!ommow  SotmcE  o» 

TlTUB— ESTOPPEI/— PATEKTS. 

In  an  action  of  ejectment,  where  defendants 
daimed  by  adverse  possession,  tbey  could  not 
deny  the  validity  of  a  patent  which  was  the 
original  source  of  their  title. 

7.  Life  Estates  ®=»8^Advebse  Possession  . 
BT  OB  Undeb  Life  Tenant  —  Bemaindee- 

KAN. 

The  possession  of  a  tenant  for  life,  or  the 
possession  of  a  grantee  of  a  tenant  for  life, 
during  the  life  of  the  life  tenant,  cannot  be  ad- 
verse to  remaindermen. 

8.  LniiTATioN  OF  AcnoNB  <s=>70(2)— Remain- 

DEBUEN — ^INFEKBNCE. 

The  16-year  statute  of  limitations  begins 
to  cnn  against  all  remaindermen  in  favor  of 
a  grantee  of  the  life  tenant  claiming  adversely 
ifflmediately  upon  the  death  of  the  life  tenant, 
where  iom«  of  the  remaindermen  were  sui  juris, 
although  some  of  them  were  under  disability; 
but  where  all  the  codefendants  to  whom  the 
right  of  action  descends  are  under  disability  at 
the  time  the  right  of  action  accrues,  the  stat- 
ute does  not  commence  to  run  until  the  disabili- 
ty is  removed  from  ail,  even  tile  youngest. 
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9.  Life  Estates  $s»18— Taxes. 

A  lite  tenant  is  bound  to  pres«rr«  th«  prop- 
erty and  to  keep  it  up  so  long  as  the  particular 
estate  continues,  including  the  payment  of 
taxes. 

10.  Tenancy  in  Common  <©=»15(2)— Advebsb 
Possession— Notice. 

A  cotenant,  to  festablish  the  disseisin  by  ad- 
yerse  holding  for  15  years,  most  show  tliat  he 
gaye  notice  to  his  cotenants  by  express  dec- 
laration that  he  was  claiming  the  whole  estate 
in  severalty  and  denying  their  right  therein,  or 
he  must  haye  so  used  the  premises  as  to  give 
constructive  notice  to  the  cotenants,  even  where 
the  life  tenant  in  possession  was  also  a  co- 
tenant. 

11.  Advebse   Possession  (S=»60(4)  —  Hosmx 
Possession— Pbescmption. 

If  possession  in  its  origin  is  amicable,  It 
will  not  become  adyerse,  so  as  to  set  the  stat- 
ute of  limitations  in  motion,  unless  the  prop- 
erty is  in  fact  held  adversely,  and  in  such  man- 
ner as  to  apprise  a  person  of  ordinary  prudence 
that  th«  holding  is  adyerae. 

.12.  Life  Estates  «=923  —  Tbansixb  bt  Life 
Tenant. 
The  deed  of  one  having  only  a  life  estate, 
though  attempting  and  purporting  to  convey  the 
fee,  is  effective  to  convey  a  life  estate  only, 
and  does  not  affect  the  iBteresta  «f  Remainder- 
men. 

18.  Tenanct  in  Common'  ®=>15(10)— Adverse 
Possession— BuBDEN  or  Pboof. 
The  burden  is  upon  a  cotenant,  claiming  in 
severalty,  to  establish  the  disseisin  by  adverse 
holding  for  the  statutory  period. 

14.  Tenancy  in  Common  €=*15(7,  8)  —  Ad- 
verse Possession- Disseisin— Saie. 
The  sale  and  conveyance  by  a  cotenant  by 
recorded  deeds  of  the  whole  or  portions  of  an 
estate  in  fee,  or  the  erection  of  permanent  and 
lasting  structures,  are  such  acts  as  are  reason- 
ably calculated  to  apprise  a  fairly  prudent  co- 
tenant  of  the  fact  that  the  claimant  is  holding 
adversely. 

16.  Tenancy  in  Common  «33l5<2)  —  Advebse 
Possession — Gbantee  of  Cotenant. 
One  who  held  the  entire  property  under  a 
deed  in  severalty  of  record  from  a  tenant  in 
common,  who  was  also  life  tenant,  for  15  years 
after  the  death  of  the  grantorj  acquired  title 
by  adverse  possession,  even  though  the  coten- 
ants did  not  have  actual  knowledge  of  the  ad- 
verse holding. 

16.  Deeds  «=9l29(l)— OoNBTBuonoir. 

A  deed  held  to  convey,  not  an  estate  in  fee, 
but  only  a  life  estate. 

17.  CoDBTS  <£i=»93(l)— Stab*  Decisis. 

A  decision  of  the  Court  of  Appeals  constru- 
ing a  deed  of  certain  lands  estopped  such  court, 
by  the  rule  of  atare  decisis,  to  otherwise  hold 
in  another  mit  concerning  the  same  lands,  but 
did  not  estop  the  coart  from  construing  differ- 
ently a  similar  deed  concerning  other  lands,  as 
against  one  who  acquired  hi*  interest  before  the 
opinion  in  question  was  delivered,  as  his  prop- 
erty rights  could  not  have  vested  upon  confi- 
dence in  the  correctness  of  such  opinion. 


Appeal  from  Circuit  CotftTt,  Pike  Oounty. 

Actifflo  by  D.  A.  May  and  otbers  against 
the  Chesapeake  &  Ohio  Railway  Company 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff^  appeal.    Affirmed. 

Stratton  &  Stephenson,  of  PlkeviUe,  and 
John  W.  Woods,  of  AsWand,  for  appellants. 

Childers  &  Cbllders,  of  PikeviUe,  for  ap- 
p^lees  Ratliff. 

A.  L.  Ratlift,  of  PikeviUe,  J.  M.  Tork,  of 
Catlettsburg,  J.  J.  Moore,  of  Pikeyllle,  and 
Worthington,  Cochran  &  Browning,  of  Maya- 
yille,  for  appellee  Chesapeake  &  O.  By.  Co. 

SAMPSON,  J.  This  acUon  in  ejectment 
was  instituted  by  D.  A-  May  and  several  oth- 
er persons,  heirs  of  Ann  Eliza  May,  in  the 
Pike  Circuit  Court  in  August,  1913,  to  recov- 
er of  the  Chesapeake  &  Ohio  Railway  Com- 
pany, Greenough  Coal  &  Coke  Company,  Big 
Sandy  Railway  Company,  Joel  RatlilT,  and 
Harriett  Ratliff,  eleven-twelfths  of  a  tract  of 
50  aiCres  of  land,  lying  on  Marrowbone  creek, 
in  Pike  county.  The  Chesapeake  &  Ohio 
Railway  Company  built  its  track  across  the 
land  for  a  distance  of  <me-half  mile  or  more, 
and  the  Oreoioagli  Coel  ft  Cbke  Company  had 
constructed  Its  ndniog  camp,  conalstlog  of  a 
tipple,  or  tipples,  trams,  Incline,  switches, 
tracks,  commissary,  and  many  houses  used  for 
residences  upon  a  part  of  the  land,  and  Joel 
Ratliff  and  wife  were  In  possession  of  the  bal- 
ance of  the  tract,  holding  and  claiming  it  as 
their  own  at  the  time  of  the  institution  of 
the  action.  The  lands  In  controversy  were 
patented  to  David  Branham  June  21,  1827, 
and  Branham  took  actual  possession  In  the 
same  year.  On  March  7,  1836,  Branham  sold 
and  conveyed  the  land  to  Isaac  Moore  by 
deed  of  that  date.  Moore  sold  it  to  William 
Ratliff,  Sr.,  and  conveyed  It  by  deed  of  date 
March  4,  1839.  Ratliff  on  March  13,  1846, 
by  deed  conveyed  a  life  estate  in  the  lands 
to  his  daughter,  Mrs.  Ann  Eliza  May,  with 
remainder  to  her  children,  and  this  is  the  be- 
ginning of  the  controversy.  Ann  Eliza  was 
the  wife  of  James  May,  and  they  immediately 
took  actual  possession  of  the  land  and  lived 
on  it  until  1853.  In  the  meantime  Polly  May, 
a  daughter  of  Ann  Eliza  and  James  May, 
died  intestate,  and  James  and  Ann  Eliza 
May,  as  the  h^rs  of  their  daughter.  Inherit- 
ed her  share  of  the  land  In  fee.  On  Febru- 
ary 1,  1853,  James  and  Ann  Eliza  May  un- 
derto<A  to  convey  the  fee-simple  title  to  the 
entire  tract  by  deed  to  Reuben  Rowe.  la 
May,  1856,  Rowe  wmveyed  it  by  deed  of  spe- 
cial warranty  to  Silas  Ratliff.  Shortly  there- 
after Silas  Ratliff  died,  leaving  a  will,  which 
was  probated  In  1858,  deyisiug  this  tract 
of  land  to  his  daughter,  Rebecca  Ratliff,  who 
afterwards  married  Lovett  Childers,  and 
Mrs.  Childers  and  her  husband  on  June  30, 
1882,  deeded  the  land  to  WUllam  Ratliff  and 
appellee  Joel  Ratliff  with  covenants  of  gen- 
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eral  warranty.  By  deed  of  date  April  16> 
1887,  William  Ratllff  and  wife  conveyed  th^r 
one-half  undivided  Interest  to  appellee  Joel 
BatlUT  by  deed  of  general  warranty,  thus 
apparently  investing  him  with  title  to  tlie 
whole  tract  Jo^  Ratliff  took  and  held  aaid 
land  from  1887  until  a  sh(»t  time  before  the 
Insatntlon  of  this  action,  when  he  sold  and 
conveyed,  by  deed  of  date  August  29,  1905,  a 
part  of  It  to  his  coappellee,  Oreenough  Goal 
Company,  and  about  the  same  time  sold  a 
right  of  way  to  tbe  Chesapealse  &  Ohio  Rail- 
way Company.  The  balance  he  hcHia  and 
claims  as  his  own. 

This  lltlgatl(«,  commenced  by  the  children 
and  heirs  of  Ann  Eliza  May,  Is  based  upon  a 
claim  of  ownership  of  the  tract  of  land  to 
which  reference  Is  made  under  the  deed 
above  mentioned  from  William  Ratllff,  Sr., 
in  1846,  to  his  daughter,  Ann  Eliza  May,  in 
which  he  attempted  to  convey  to  her  a  life 
estate  with  remainder  to  her  children.  Said 
deed  is  as  follows : 

"This  indenture,  made  and  entered  into  this 
lath  day  of  Mareh,  A.  D.  1846,  by  and  between 
Wm.  Ratliff,  Sr.,  of  the  one  part,  of  the  coun- 
ty of  Pike  and  state  of  Kentucky,  and  Ann 
ESiza  May,  of  the  other  part,  of  the  same  county 
and  state.  The  said  Wm.  Ratliff.  for  and  in 
consideration  of  natural  affection  for  the  said 
Ann  Elua  (being  his  daughter),  hath  this  day 
bargained  and  sold  unto  the  said  Ann  Eliza  a 
certain  tract  or  parcel  of  land  lyinj;  and  being 
in  the  county  of  Pike  and  state  of  Kentucky, 
on  the  waters  of  the  Long  fork  of  Marrowbone 
creek,  containing  60  acres  by  survey,  bounded 
as  foUoweth,  to  wit:  Beginning  on  a  beech 
on  the  south  side  of  the  creek,  thence  running 
up  the  creek  S.  44'  E.  00  poles  to  a  beech ; 
S.  e»»  E.  40  poles  to  a  hickory ;  S.  74"  E.  40 
poles  to  a  beech ;  S.  20*  W.  12  poles  to  beech ; 
N.  78°  W.  90  poles  to  lynn ;  S.  80*  W.  28  poles 
to  a  small  lynn  on  the  bank  of  the  creek;  S. 
8°  W.  39  poles  to  a  beech ;  S.  13°  E.  44  poles 
to  a  sugar  tree;  S.  lO"  W.  82  poles  to  a  large 
beech;  S.  59°  W.  20  poles  to  a  beech  and 
maple;  same  course  100  poles  to  a  stake;  K. 
40°  W.  80  poles ;  thence  running  back  by 
.parallel  lines,  N.  59°  E.  99  poles;  N.  10°  E. 
28  poles;  N.  13°  W.  44  poles;  N.  8°  E.  3V> 
poles;  N.  80°  E.  28  poles;  N.  20°  W.  90 
poles ;  S.  77°  E.  86  poles  to  the  beginning,  with 
its  appurtenances,  to  have  and  to  hold  forever, 
tree  from  me,  my  heirs  and  assigns,  unto  the 
•aid  Ann  Eliza  May,  her  heirs  and  assigns,  that 
Is  to  say,  unto  Ann  Eliza  her  lifetime,  then  to 
her  children,  and  will  forever  warrant  and  de- 
fend from  all  claim  or  claims  claiming  in, 
through,  or  by  me.  In  testimony  whereof  I 
have  hereunto  set  my  hand  and  seal  this  day 
and  date  above  written.  Wm.  lEtatHff.  [SeaL] 
"Attest:  G.  W.  Brown. 

"Colbert  Cecil. 

"Nath  Robbett" 

Appdlanta  (plaintiffs  below)  assert  that 
the  language  of  the  habendum  clause  of  said 
debd  vested  Ann  EUza  Mlay  with  a  Ufe 
estate  only,  with  remainder  to  her  children, 
and  tbat  ber  deed  made  In  185ii,  which 
parperted   to    convey    flw   feenslmple  title 


to  the  eaare  tract;  did  in  fact  convey  only 
her  life  estate  therein,  with  a  one-twelfth 
Into'est  in  fee,  which  she  and  James  May 
inherited  from  one  of  their  twelve  dtUdren, 
who  died  before  they  executed  the  deed  to 
Reuben  Rowe.  Ann  EUza  May  died  In  Jan- 
uary, 1897,  and  this  action  was  commMJced 
on  August  16,  1918,  more  than  15  years  after 
the  death  of  the  life  tenant. 

E^ch  of  the  appellees  (defendants  below) 
filed  a  8q>arate  answer,  in  which  the  material 
allegatioua  of  the  ];>etltioia  and  its  several 
amendments  were  controverted.  In  another 
paragraph  the  answers  interposed  the  15- 
year  statute  of  limitation ;  in  another  para- 
graph the  80-year  statute  of  limitations  was 
pleaded;  and  one  defendant  in  yet  another 
paragraph,  alleged  facts  which  entitled  it  to 
relief  under  the  7-year  statute  of  limitation. 
Ea<±  defendant,  by  way  of  counterclaim 
against  the  {^intifls,  averred  that,  since  it 
bad  been  in  the  possession  of  said  lands,  it 
hod  erected  permanent,  valuable,  and  lasting 
Improvements  thereon ;  that  at  the  time  it 
did  so  it  in  good  faith  believed  it  was  the 
owner  of  the  land,  and  built  said  improve- 
ments in  good  faith,  and  each  defendant  asks 
that,  in  case  the  plaintiffs,  aroellants  here, 
recover  said  land,  defenduits  be  adjudged 
a  lien  thereon  for  the  value  of  said  improve- 
ments. Issue  was  Joined,  and  after  the 
taking  of  mudi  evidoice  on  tKoOi  sides  in 
depositions,  the  case,  having  been  transferred 
by  agreement  to  equity,  was  submitted  for 
judgment,  whereupon  the  court  dlsmlBsed  the 
petition  of  plaintiffs,  and  they  prosecute  this 
appeal. 

Appellants,  asserting  the  following  propo- 
sition, urge  a  reversal  of  the  judgment:  (1) 
Tfte  deed  from  Wm.  Ratliff,  Sr.,  to  his  daugh- 
ter, Ann  Ellsa  May,  and  under  which  appel- 
lants claim,  vested  Ann  Eliza  May  with  a  life 
estate  only,  with  remainder  to  her  children. 
(2)  Appellants  and  appellee  claim  title 
through  a. common  source.  (S)  Ajjpellants  and 
appelleea  are  tenants  in  common,  and  in  the 
absence  of  notice  of  hostile  holding,  the  pos- 
session of  one  tenant  is  the  possesion  of 
all,  and,  as  there  is  no  proof  of  the  alleged 
hostile  holding  of  appellees  until  within  16 
years  before  the  flling  of  this  suit,  appellees^ 
possession  was  the  possession  of  all  of  the  ten- 
ants in  common.  (4)  Appellees  are  estopped 
by  the  recitals  in  the  deeds  under  which  they 
claim  title  to  dispute  the  title  of  api)ellant8. 
(6)  Appellees  cannot  rely  on  an  outstanding 
superior  title,  sncdt  as  the  Virginia  grant  of 
1787,  with  which  they  have  no  privity,  to 
defeat  the  claim  of  app^lants.  (6)  Nor  can 
appellees  reply  upon  the  Silas  Ratliff  patent 
of  1800  to  defeat  the  Branham  patent  at 
1827,  stncfi  SUas  RatUff  acquired  title 
through  Ann  Eliza  May  to  a  life  estate  and  a 
one-twelftli  undivided  interest  in  fee  in  the 
Branham  patent,  and  as  life  tenant  and 
tenant  la  common  Joel  BatUff  and  his  gran- 
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tees  are  not  permitted  to  deny  the  title  of  the 
remainderman,  or  to  acquire  an  outstanding 
hostile  title,  while  holding  under  the  deed 
granting  the  life  estate,  against  a  tenant  in 
common  or  a  remainderman.  (7)  The  statute 
of  limitation .  did  not  begin  to  run  against 
such  of  the  appellants  as  were  married,  or 
infants,  at  the  death  of  Ann  EJllza  May  in 
1897,  nor  until  said  persons  were  relieved 
of  disability,  and  the  infants  had  3  years 
after  becoming  21  years  of  age  in  wliich  to 
commence  their  proceedings.  (8)  The  80-year 
statute  of  limitation  has  no  ai^iication  under 
the  facts  tn  this  case.  (9)  The  7-year  statute 
of  limitation  cannot  avail  appellees. 

Appellees  insist  tliat  the  Judgment  should 
be  affirmed:  (a)  Because  the  action  was  one 
in  ejectment,  and  the  burden  was  upon  the 
plaintiffs  to  present  such  a  title  to  the  land 
as  would  definitely  fix  their  right  to  recoTer, 
Irrespectiyej  of  the  weakness  of  the  title  of 
defendants,  (b)  The  patent  to  David  Bran* 
ham,  issued  in  1827,  was  void,  because  grant- 
ed upon  land  covered  by  a  patent  Issued  to 
Duvall  and  Marshall,  of  date  in  1787.  (c)  Be- 
cau^  plaintiffs  failed  to  connect  themselves 
by  an  authenticated  chain  of  title  with  the 
Branham  patent  (d)  The  deed  to  Ann  ISllza 
May  vested  her  with  the  fee-simple  title,  and 
not  a  life  estate  only,  (e)  Joel  BatUff  and 
those  under  whom  he  claims  have  held  the 
adverse  possession  of  the  property  under 
title  of  record  dedudble  from  the  common- 
wealth for  more  than  30  yeaia  (f)  More  than 
15  years  had  elapsed  from  the  death  of  the 
life  tenant  before  the  bringing  of  this  suit, 
and  as  some  of  the  hdrs  of  Ann  Eillza  May 
were  sui  Juris  at  the  time  of  her  death.  In 
1897,  the  l&-year  statute  began  to  run 
against  all,  and  th^r  right  was  barred  and 
tolled  before  the  commoicement  of  the  action, 
(g)  The  claim  of  appellaots  is  stale. 

[1]  Appellees  assert  -that  tliey  do  not  claim 
title  to  the  lands  In  controversy  under  the 
grant  to  David  Branham  to  1827,  but  Oiat 
their  claim  is  deduced  from  a  patent  issued 
by  the  commonwealth  of  Kentucky  to  Silaa 
Ratliff  April  6,  1860.  The  survey  on  which 
this  patent  was  Issued  is  dated  April  24, 
1857.  It  Is  therefore  the  contention  of  appel- 
lees that  no  common  source  of  title  exists 
between  appellants  and  appellees,  while 
appellants  Insist  that  there  is  a  common 
source  of  title  from  which  both  claim,  and 
upon  the  determination  of  this  question  de- 
pends the  solution  of  several  other  questions; 
for,  if  both  parties  claim  title  under  a  com- 
mon source.  It  was  not  tocumbent  upon  plain- 
tiffs below  to  win  upon  the  strength  of  their 
own  title,  regardless  of  the  weakness  of  the 
title  of  the  defendants,  and  appellees  will 
not  be  permitted  tJo  deny  the  title  of  their 
predecessors  In  the  chain,  or  interpose  the 
defense  that  the  lands  in  controversy  were 
covered  by  a  previous  pat«it  issued  to 
Duvall  and  Mardiiill  In  1787.    As  aU  the 


appellees  claim  under  the  title  of  Joel  Bat- 
liff,  and  the  corporationB  bare  but  recently 
acquired  th^r  interest,  they  all  stand  upoa 
the  same  footing. 

[2-6]  The  description  of  the  lands  granted 
to  Branham  by  the  commonwealth  is  follow- 
ed substantially  in  several  deeds  in  the  chain 
of  title  of  appellees,  and  materially  assists 
in  identlf^ttg  the  lands.  Let  it  be  remem- 
bered that  appdlee  Joel  Ratliff  acquired  title 
to  a  one-half  undivided  interest  from  bis 
father,  Wm.  BatUff,  by  deed  in  1887.  This 
instrument  contains  the  following  as  a  part 
of  the  description  of  the  tract  of  land  oon- 
T«yed: 

"A  certain  tract  or  parcel  of  land  lying  and 
being:  in  Pike  county,  Kentucky,  on  Mnrrow- 
bone  creek,  it  being  a  tribotary  of  Rnssell's  fork 
of  Big  Sandy  river;  al«o  said  land  adjoins 
John  A.  Bortletf  B  land,  knoton  a»  the  Jamet 
May  «iirD0v,  it  betn^  willed  unto  Rebecca  CAil- 
ders  by  her  father,  bounded  as  follows:  Be- 
ginnint;  ou  a  beech  running  up  the  south  of 
Marrowbone  creek." 

While  there  appear  to  have  been  two 
Silas  RatUffs,  two  Vnn.  Ratllffs,  and  two 
Joel  Ratllffs,  there  was  but  one  James  May, 
and  the  James  May  mentioned  In  the  fore- 
going description  is  the  some  James  May 
who  was  the  husband  of  Ann  Eliza  May, 
and  who  Joined  her  In  the  deed  which  she 
made  for  the  tract  of  land  in  controversy 
to  Reuben  Rowe  in  1853.  and  is  tJhe  same 
James  May  mentioned  in  several  mesne  con- 
veyances in  the  chain  of  title  of  aplpellees. 
In  other  words,  it  appears  that  tbe  tract  of 
land  in  controversy  was  known  fot  many 
years  aa  the  James  May  lands.  In  1882 
Rebecca  Ratliff  Chllders  and  her  husband, 
In  conveying  said  tract  to  William  and  Joel 
Ratliff  Jointly,  used  the  following  as  a  part 
of  the  description: 

"A  certain  tract  or  parcel  of  land  lying  In 
the  county  of  Pike,  state  of  Kentucky,  on  Mar' 
rowbone  creek,  a  branch  of  the  Russell's  fork 
of  Sandy  river,  and  .known  a»  fhe  Jamet  May 
farm,  it  being  that  willed  to  fiebecca  Childer*- 
by  BOaa  RatUff,  her  father." 

Silas  Ratliff,  in  his  will  made  August  6, 
1858,  and  probated  to  the  same  year,  to  de- 
vlstog  the  tract  of  land  to  controversy  to  his 
daughter  Rebecca,  who  aftprwards  married 
Chllders,  employs  the  following  language: 

"Item,  I  will  and  bequeath  to  my  daughter 
Rebecca  Ratliff  the  tract  of  land  lying  at  the 
forks  of  Marrowbone  creek  and  knoion  at  the 
James  May  farm  with  it*  appurtenancea." 

The  patent  to  Silas  Ratliff,  under  which 
appellees  now  assert  claim,  is  dated  April  8, 
1880,  more  than  a  year  after  the  death  of 
Silas  RatlifC.  It  cannot  l>e  controverted 
that  Joel  Ratliff  entered  under  the  James 
May  title,  and  not  under  the  ^llas  RatUff 
patent  of  1800,  for  his  deed  so  recites  to 
eflSect^    He  says  be  did  not  kn^w  ot  a|q>el- 
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lants'  dalm  tmtfl.  only  a  short  time,  before 
the  commencement  of  th^  litigation,  and  we 
apprehend  that  was  the  beginning  of  his 
claim  under  the  Silas  RatlliT  patent,    that 

-S>atent  was  registered  October  19,  1859, 
which  was  after  the  death  of  SUas  Batlifi'. 
But  the  survey  upon  which  it  was  based  is 
dated  April  24,  1857.  This  patent  granted 
100  acres,  while  the  Jam^s  May  tract,  men- 
tioned in  the  deeds  in  the  chain  of  title  of 
appellees,  is  described  as  "containing  about 
25  acres."  The  patent  issued  to  Branham, 
howercr,  was  for  50  acres.  The  Silas  Rat- 
llff  patent  was  not,  therefore,  In  existence  at 
the  time  he  made  the  will  devising  the  James 
May  lands  to  his  daughter. 

Appellants  assert  that '  the  Wm.  Ratliff 
who  was  the  father  of  Ann  ETllza  May  is  the 
same  Wm.  •Ratltll  who  is  the  father  of  Joel, 
and  to  whom  the  land  in  controversy  was 

.deeded  by  Rebecca  Childers  in  1882.  We 
doubt  this,  but  we  do  not  regard  it  as  Im- 
portant, bemuse.  If  It  were  a  different  Wm. 
Ratuer,  that  would  have  no  effect  whatever 
upon  the  claim  of  appellants.  Wm.  Ratllff 
In  1846,  having  conveyed  his- entire  Interest 
in  the  tract  of  land  to  his  daughter,  Ann 
£ll2a,  for  life,  then  -to  her  children  in  re- 
mainder, divested  himself  of  every  tspetAes  of 
claim  to  the  property.  That  deed  was  placed 
of  record  fn  the  proper  office  In  1840.  If 
later  Wnx  Ratllff  purchased  the  titict  from 
Mrs.  Childers  and  her  husband,  he  wae  in 
the  same  poBltlon  as  any  other  purchaser 
with  knowledge.  If  It  were  a  different  Wm. 
Ratllff,  he  received  the  same  estate  as  the 
other' grBBtee*  who  pnrdibsed  tvitb  the  deed 
In  their  chain  of  title  q)e<:iflcally  granting 
a  life  estate  only  to  their  remote  grantor; 
the  life  tenant  still  surviving.  However 
many  Silas  Ratliffs  there  may  have  been, 
appeUees"  chain  of  title  Is  through  Silas  Rat- 
liff, father  of  Rebecca  Ratllff  Childers,  and 
he  In  his  will  carefully  devised  to  his  daugh- 
ter Rebecca  the  tract  of  land  lying  at  the 
forks  of  Marrowbone  creek  and  knoum  ai 
the  James  May  farm.  So  one  must  conclude 
that  the  testator  Silas  Ratllff  was  the  same 
Silas  Ratllff  to  whom  Reuben  Rowe  granted 
the  land  in  1856,  and  was  the  owner  of  the 
James  May  land,  and  devised  It— not  the 
new  survey — to  his  daughter  Rebecca.  Ideli- 
tity  of  name  is  prima  fade  evidence  of  iden- 
tity of  person.  At  that  time  Wm.  Ratliff 
did  not  have  the  patent,  nor  otherwise  own, 
except  under  the  James  May  deed,  the  100- 
acre  tract  under  which  appellees  would 
daim,  so  far  as  this  record  shows.  There- 
fore Rebecca  Ratliff  Childers,  under  the  will, 
took  only  the  James  May  land,  which  land 
her  father  owned  and  willed  to  her,  and 
not  the  100-acre  survey  afterwards  patented 
in  the  name  ot  her  father,  who  was  'then 
dead. 

As  SOaa  Ratliff  took  title  to  a  life  estate 
in  the  May  land»  in  1866,  we  will  presume. 


in  the  absence  of  a  contrary'  showljiCr  that, 
he  also  tebk  possesaioDi  under  said  conyey-: 
aooe,  and  claimed  imder  it.  Hto  deed,  while, 
purporting  to  convey  the  fee,  waa  quitclaim 
only.  Mrs.  Rebecca  Ratliff  Childers  and  ap- 
pellee Joel  Ratllff  appear  to  have  understood 
and  Kcognized  this  in  1882,  for  by  the  deed 
of  Mrs.  Childers  to  Joel  Ratllff  and  his  fa- 
ther, Wm.  Ratliff,  Che  land  is  described  as: 

"The  James  May  farm,  it  heing  that  willed 
to  Relecca  Childers  6y  SUas  Ratliff,  her  fa- 
ther, containinff  about  25  acres." 

Hence  one  cannot  doubt  that  Joel  Ratliff, 
at  the  time  he  purchased  an  Interest  In  thfe 
lands  in  1882,  as  well  as  when  he  purchased 
his  father's  imdivlded  Interest  In  the  same 
tract  in  1887,  knew  this  land  to  be  the 
"James  May  fbrm,"  and,  so  knowing,  was 
boimd  to  take  notice  df  all  redtals  in  deeds 
In  his  chain  of  title  back  to  the  common- 
wealth, limiting  his  estate.  10  Rl  C.  L.  686; 
Talbotfs  Ex'r  v.  BeU,  6  B.  Mon.  823,  43 
Am.  Dec.  126;  CebeU  r.  Poxworth's  Heirs, 
9  B.  Mon.  228 ;  Vanmetre  v.  Griffith,  4  Dana, 
89.  "As  a'  general  rule,  tmi  claiming  title 
to  lands  is  diargeable  with  notice~of  every 
matter  affecting  the  estate  which  appears  on 
the  face  of  any  deed  forining  an  essential 
link  in  the  chain  of  Instruments  through 
which  he  derives  his  title,  and  also  with  no- 
tloe  of  whatever  matters  he  would  have 
learned  by  any  inquiry,  which  the  recitals  in 
those  instrumenta  made,  it  his  duty  to  pur- 
sue ;  and  he  la  not  entitled  to  rely  upon  his 
vendor's  repcesentationB  contradicting  such 
recitals."  39  Cyc.  1718;  Desklns  v.  Big 
Sandy  Co.,  121  Ey.  601,  89  S.  W.  695,  2S 
Ky.  Law  Rep.  666;  Bailey  v.  Southern  B. 
Co.,  112  Ky.  424,  60  S.  W.  681,!  61  S.  W.  31, 
22  Ey.  Law  Rep.  1397;  Honore's  Sz'r  v. 
Bakewdl,  6  B.  Mon.  67,  43  Am.  Dec.  147; 
Hackwith  v.  Damron,  1  T.  B.  Mon.  235; 
Sbuttleworth  v.  Kentucky  Coal.,  etc.,  60  S. 
W.  534,  22  Ky.  Law  Rep.  1341;  Dotson  V. 
Merritt,  141  Ky.  155,  182  S.  W.  181.  Where 
one  claims  under  a  deed,  be  is  estopped  to 
deny  the  ntiture  of  estate  and  all  Umita- 
tlons  and  reservations  redted  in  the  deed. 
16  C^c.  687;  Johnston  v.  Gwathmey,  4  Litt. 
318,  14  Am.  Dec  135;   23  R.  a  L.  216. 

The  law  charges  a  prospective  purchaser 
with  knoiwlMge  of  the  description  of  land, 
its  location,  adjoining  owners,  character  of 
estate,  and  every  other  material  thing  set 
oat  In  the  recorded  deeds  In  the  chain  of 
title.  lioob  V.  Ctonley,  160  Ky.  98,  169  S. 
W.  676,  Ann.  Cas.  1916B,  49.  It  is  a  well- 
established  rule  of  evidence  that  whatever  is 
suffldent  to  put  a  purchase  upon  Inquiry  as 
to  the  facts  Is  equivalent  to  full  notice  of 
all  the  facta  that  such  inquiry  would  have 
discovered  to  him.  Allen  v.  Llgon,  175  Ky. 
767,  194  S.  W.  1050;  Willis  v.  Vallette,  4 
Mete.  186;  Lain  v.  Morton,  63  S.  W.  286,  23 
Kjr.  Law  Bep.  438;   Summers  v.  Taylor,  SO 
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Ky.  429.  It  fidlowB,  therefore,  that  Joel 
RatlUr  as  well  as  bis  predecessors  In  title 
l(new,  either  actually  or  constructively,  that 
the  deed  of  William  BatUff,  St.,  to  his 
daughter,  Ann  Ellsa  May,  made  in  1846, 
which  was  of  record  in  the  proper  office,  con- 
veyed to  her  only  a  life  estate  wit*  re- 
mainder to  her  children,  and  claiming  and 
holding  under  such  deed  he  was  estopped  to 
deny  the  title  of  the  remainderman.  While 
appellees  insist  that  their  claim  is  based 
upon  the  patent  issued  to  Silas  Ratliff  in 
1860,  they  have  no  deed  or  other  title  paper 
which  connects  them  with  that  patent,  but, 
on  the  contrary,  hold  a  deed  specifically  call- 
ing for  "the  James  May  lands."  Undoubt- 
edly Wm.  Ratliff,  Sr.,  is  the  common  source 
of  title  of  appellants  and  appellees.  It  fol- 
lows, therefore,  -that  appellees  are  estopped 
to  plead  or  rely  upon  the  prior  patent  is- 
sued to  Marshall  and  Duvall  in  1787,  there 
being  no  privity  between  appellees  and  the 
Marshall  and  Duvall  patent.  In  Majestic 
Collieries  Co.  v.  AUen,  176  Ky.  251,  195  S.  W. 
409,  this  court  held: 

"The  title  of  the  common  source  need  not  be 
proven,  and  each  party  is  estopped  to  deny 
the  validity  of  tiie  title  under  which  he  claims 
or  holds,  and  cannot,  therefore,  defeat  his  ad- 
versary by  proof  of  a  superior  outstanding  title 
with  which  he  shows  no  privity  or  connMtion." 

To  the  same  effect  are  the  following  cas- 
es: Woolfork  V.  Ashby,  2  Mete.  288;  Mc- 
Clain  V.  Oregg,  2  A.  K.  Marsh.  454;  Davis 
ft  al.  V.  Davis  et  al.,  167  Ky.  680,  168  S.  W. 
468;  Luen  t.  Wilson,  86  Ky.  503,  3  S.  W. 
911 ;  Heard  t.  Cherry,  92  8.  W.  661,  29  Ky. 
Law  Rep.  1102;  Bamett  v.  Mtnnick,  17  8. 
W.  334,  13  Ky.  Law  Rep.  603. 

[I]  Nor  will  appellees  be  permitted  to  deny 
the  validity  of  the  patent  issued  to  David 
Branham  in  1827,  which  is  the  original 
source  of  their  title. 

[7]  As  the  statute  of  limitations  could  not, 
therefore,  have  been  set  in  motion  until  the 
death  of  the  life  tenant  in  1897,  the  30- 
year  statute  could  have  no  application. 

Although  the  7-year  statute  of  limitations 
is  relied  upon  as  a  defense  in  the  answer  of 
the  Chesapeake  &  Ohio  Railroad  Company,  it 
does  not  insist  upon  it,  and  we  are  unable 
to  find  a  place  for  such  plea  in  this  case. 
No  principle  is  better  settled  than  that  a 
life  tenant  will  not  be  heard  to  deny  the 
title  of  remaindermen: 

"The  possession  of  a  tenant  for  life,  as  such, 
cannot  be  adverse  to  the  remainderman  or  re- 
versioner, because  the  right  of  action  of  a  re- 
mainderman or  reversioner  does  not  accrue  until 
the  death  of  the  life  tenant.  It  has  been  so  held 
as  to  life  tenants  in  the  right  of  dower  and  by 
the  curtesy.  •  •  •  Prior  to  the  death  of  the 
tenant  for  life,  the  possession  of  his  grantee 
cannot  be  adverse  to  the  remainderman  or  re- 
versioner, and  the  statute  begins  to  nm  against 
the  remainderman  only  on  the  death  of  the 
tenant  of  the  partioulai  estate."    1  B.  C.  L. 


if  63,  64 ;  Carpenter  w.  Uoorelock,  161  Ky.  600, 
152  3.  W.  675 ;  Jeffries  v.  BuUer,  108  Ky.  531, 
56  S.  W.  979,  22  Ky.  Law  Hep.  220;  Bran- 
som  V.  Thompson,  81  Ky.  387 ;  Batterman  v. 
Apperson,  141  Ky.  821,  133  S.  W.  1005 ;  Bay 
V.  Thomas,  140  Ky.  670,  131  8.  W.  503;  Penn' 
V.  Bhoades,  124  Ky.  798,  100  S.  W.  288.  30 
Ky.  Law  Bep.  907;  JnsUce  v.  May,  176  Ky. 
81,  195  8.  W.  08 ;  Smith  ▼.  Xoung,  178  Ky. 
376,  108  8.  W.  1166. 

The  life  tenant's  holding  Is  not  adverse  to 
the  remainderman,  but,  upon  the  contrary,  is 
amicable  to  him;  the  possession  of  the  life 
tenant  being  the  possession  of  the  remainder- 
man. That  the  life  tenant  does  not  hold  ad- 
versely to  the  remainderman  is  so  elementary 
as  hardly  to  need  citation  of  authority.  Da- 
vidson V.  Kelley.  64  S.  W.  623,  23  Ky.  Law 
Bep.  1011 ;  Berry  v.  Hall,  11  S.  W.  474,  11 
Ky.  Law  Rep.  30;  May  v.  Scott,  14  S.  W. 
191 ;  Tucker  v.  Price,  29  S.  W.  857,  17  Ky. 
Law  Bep.  11;  Mcllvan  v.  Porter,  7  S.  W.  309, 
8  S.  W.  705, 9  Ky.  Law  Bep.  899 ;  De  Courcy's 
Adm'r  v.  Dicken,  1  Ky,.  Law  B^.  260;  Sim- 
mons V.  McKay,  5  Bush,  31;  Gudgell  v.  Ty- 
dings,  10  S.  W.  466,  10  Ky.  Law  Bep.  737; 
Phillips  V.  Johnson,  14  B.  Mon.  172 ;  DavU  v. 
WUlson,  115  Ky.  639,  74.  S.  W.  696,  25  Ky. 
Law  Bep.  21. 

Possession  acquired  and  held  under  a  life 
tenant  cannot  be  adverse  during  his  lifetime 
to  those  who  are  entitleid  to  the  estate  after 
the  termination  of  the  life  estate.  Simmons 
V.  McKay,  supra ;  Justice  v.  May,  176  Ky.  80, 
195  8.  W.  98,  supra.  Bo  also  has  it  been 
written: 

"No  prindple  la  better  settled  than  that  a 
remainderman  in  real  estate  cannot  sue  for  the 
land,  the  thing  itself,  until  the  termination  of 
the  life  estate  which  precedes  him.  The  posses- 
sion of  a  life  tenant  is  Iiis  possession."  Walker 
V.  MiUiken,  160  Ky.  17,  160  8.  W.  78,  Ann. 
Cas.  1914C,  742;  Bransom  v.  Thompson,  81  Ky. 
387. 

Umitatlon  does  not  begin  to  run  against 
a  remainderman  until  the  right  of  entry  ex- 
ists in  him  which  is  at  the  termination  oi 
the  particular  estate.  Francis  v.  Wood,  81 
Ky.  16.  Even  where  the  life  tenant  attempts 
to  convey  the  fee,  and  describes  the  entire 
boundary,  and  this  deed  is  placed  of  record, 
limitation  does  not  begin  to  run  against  the 
remainderman  until  the  death  of  the  life 
tenant.  Walker  v.  MilUkoi,  supra ;  Bransom 
V.  Thompson,  supra ;  Jeffries  et  al.  v.  Butler, 
108  Ky.  531,  66  8.  W.  979,  22  Ky.  Law  Rep. 
226;  Mcllvan  v.  Porter  et  al.,  supra ;  Hamil- 
ton V.  Hamilton,  29  S.  W.  876;  Ratterman 
V.  Apperson,  141  Ky.  821,  133  8.  W.  1003; 
Ray  V.  Thomas,  supra ;  Penu  v.  Bhoades,  su- 
pra. 

Since  the  remote  vendor  of  appellees  enter- 
ed, under  the  life  tenant,  the  holding  was 
amicable,  and  did  not  and  could  not  l>ecome 
adverse  to  the  remainderman,  so  long  as  they 
continued  to  hold  and  claim  under  the  Jamea 
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son  T.  Fletcher,  119  Ey.  488,  84  S.  W.  S48; 
Smith  V.  Xoung,  178  Ky.  876,  198  8.  W.  1166. 

[10]  Appellants  next  insist  appellees  are 
tenants  in  common  with  them,'  and  as  such 
held  the  land  in  controversy  for  the  Joint  use 
and  benefit  of  all  the  tenants  In  common,  in- 
cluding appellants,  and  that  snch  holding 
was  not  adverse  to  appellants  because  no  no- 
tice, either  actual  or  constructive,  had  been 
given  to  appellants  of  the  intention  of  appel- 
lees and  their  predecessors  to  hold  and  claim 
the  land  adversely  to  appellants,  nor  had  ap- 
pellees or  their  predecessors  done  anything 
on  the  land  which  was  so  utterly  inconsistent 
with  an  amicable  holding  as  to  put  appel- 
lants upon  notice  that  appellees  were  claim- 
ing and  holding  the  entire  estate  to  the  ex- 
clusion of  appellants  as  much  as  15  years  next 
before  the  commencement  of  the  action.  Ann 
Eliza  May  and  her  husband  and  children  re- 
moved to  a  distant  part  of  the  state  very  soon 
after  the  deed  to  Reuben  Rowe  in  1853  was 
executed,  and  were  never  again  in  the  vicini- 
ty of  the  land,  except  some  of  the  children, 
shortly  before  the  commencement  of  this  ac- 
tion, visited  in  Pike  county.  It  is  a  rule  of 
long  standing  that  one  tenant  in  common 
holding  under  a  common  title  is  estopped  to 
deny  the  title  of  his  cotenant,  and  the  stat- 
ute of  limitation  does  not  begin  to  run  against 
such  cotenant  until  actual  notice  is  brought 
to  blm  by  the  occupying  teoant,  either  by  ex- 
press declaration  or  by  such  acts  or  conduct 
as  would  preclude  any  other  Idea  than  abso- 
lute ownership  on  the  part  of  the  occupying 
tenant,  and  that  the  occupant  intended  to 
hold  and  claim  the  land  as  separate  estate 
adversely  to  all  the  world,  Including  his  co- 
tenant.  When  this  comes  to  pass,  the  stat- 
ute of  limitation  always  begins  to  run,  and 
the  duty  is  upon  the  outstanding  cotenant  to 
assert  his  right  witbto  the  statutory  period, 
or  forever  after  hold  bis  peace.  But  no  pre- 
sumption of  adverse  possession  arises  from 
one  cotenant  merely  holding  and  using  land 
in  the  ordinary  and  usual  way.  On  the  con- 
trary, such  holding  and  use  is  presumed  to 
be  amicable  and  for  the  Joint  use  of  all  co- 
tenants,  and  this  is  true,  even  where  the  lUe 
tenant  in  possession  is  also  a  cotenant. 

"It  is  a  universal  rale  that  the  possession  of 
ope  cotenant  is  the  possession  of  all,  and  each 
has  the  present  right  to  enter  upon  the  whole 
land  and  upon  every  part  of  it,  and  to  occupy 
and  enjoy  the  whole."    7  R.  C.  L.  820. 

"Each  cotenant  has  the  right  to  the  possession 
of  all  the  property  held  in  cotenancy,  equal  to 
the  right  of 'each  of  his  companions  in  interest, 
and  superior  to  that  of  all  other  persons.  He 
has  the  game  right  to  the  use  and  enjoyment  of 
the  common  property  that  he  has  to  his  sole 
property,  except  in  so  far  as  it  is  limited  by  the 
equal  rigiht  of  his  cot'enants.  Accordingly  the 
rule  is  that  each  cotenant  of  realty  may,  at  all 
times,  reasonably  enjoy  every  part  of  the  corn- 
property  itself  is  also  bound  therefor."    Morri-  {  mon  property;    that  is,-  he  is  entitled  to  such 


May  and  Ann  Elixa  May  deed.  Ttiia  brings 
us  down  to  the  death  of  the  life  tenant,  Ann 
Eilsa  May,  in  Jannary,  1887. 

[I]  TUm  only  maintainable  defense  of  ap- 
pellees to  appellants'  right  to  recoTer,  to 
which  our  attention  has  been  called,  is  the 
16-year  statute  of  limitations.  The  life  ten- 
ant died  in  1897,  and  the  action  was  not 
commenced  until  in  August,  1913,  which  was 
more  than  15  years  after  the  cause  of  action 
accrued,  as  appdlees  claim,  to  the  remainder- 
man. App^lants,  however,  insist  that  the 
statute  did  not  begin  to  ran  against  them  on 
the  death  of  the  life  tenant  because  several 
of  the  grandchildren  were  under  the  age  of 
21  years,  and  other  heirs  were  married 
women,  and  therefore  under  disability.  It  is 
admitted  by  appellants  that  certain  of  the 
heirs  of  Ann  Eliza  were  sul  juris  at  her 
death.  This  being  true,  the  statute  of  limita- 
tion began  to  run  against  all  of  appellants 
Immediately  upon  the  death  of  the  life  ten- 
ant, under  a  well-establl^ed  rule  that,  where 
part  of  the  heirs  are  of  full  age  and  not  un- 
der disability  at  the  time  the  right  of  entry 
descended  to  them,  the  disability  of  the  oth- 
ers does  not  prevent  the  statute  from  running 
against  all.  Moore  v.  Oalvert,  6  Bush,  356; 
Patterson  v.  Hansel,  4  Bash,  660;  Sharp  v. 
Stephms'  Cranmittee,  62  S.  W.  977,  21  Ky. 
Law  Rep.  687;  C!olller  v.  Davis,  12  Ky.  Opin. 
100;  Simpson  v.  Shannon,  3  A.  K.  Marsh. 
462 ;  Allen  v.  Beal,  3  A.  E.  Marsh.  654,  12 
Am.  Dec  203;  Clay  v.  Miller,  3  T.  B.  Mon 
148.  But  if  all  the  cotenants  to  whom  tht 
right  of  action  descends  be  under  disabUit] 
at  the  time  the  right  of  action  accrues,  the 
statute  does  not  start  running  until  the  dis- 
ability is  removed  from  all,  even  the  young- 
est.   Moore  v.  Calvert,  supra. 

[t].  Appellees  assert  that  their  right  to  the 
property  by  adverse  possesion  is  established 
by  the  admitted  fact  that  they  have  not  only 
beld  actual  possession,  but  have  paid  al! 
taxes  due  the  county  and  state,  and  that  ap- 
pellants have  paid  no  taxes  or  other  expenses 
of  upkeep  of  the  property.  This  contention  is 
fallacloua  The  life  tenant  is  bound  to  pre- 
serve the  property  and  to  Iwep  it  up  so  long 
as  the  partlcniar  estate  contlnuee.  37  Cyc. 
T90. 

"As  betwe^  •  remainderman  and  a  life  tenant 
in  possession,  the  latter,  since  he  enjoys  the 
rents  and  profits  of  the  land,  must  pay  the  taxes 
and  the  remainderman,  in  the  absence  of  some 
agreement  or  controlling  equity  is  under  no  obli- 
gation to  do  so."  17  R.  G.  Li.  636 ;  Presoott  v. 
Grimes,  143  Ky.  191,  186  S.  W.  206,  33  L.  R. 
A.  (N.  S.)  669;  C.  &  O.  R.  B.  V.  Rosskamp,  179 
Ky.  175,  200  S.  W.  496;  Creuts  v.  HeU,  89  Ky. 
4S2.  12  S.  W.  926;  Anderson  v.  Dangiierty, 
169  Ky.  306,  186  S.  W.  540. 

"One  in  possession  of  property,  either  as  a 
life  tenant  or  tenant  in  fee,  is  personally  liable 
for  the   taxes  during  her  possession,   and  tiae 
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enjoyment  at  -will  not  Interfere  trith  the  like 
rights  of  his  cotenants."    7  H.  O.  U  821. 

[11]  Joel  RatUfl,  wblle  holding  an  abso- 
lute deed  for  the  whole  of  the  land,  was  In 
fact  the  owner  of  the  life  estate  only,  plus 
an  undivided  Interest  of  one  or  two  coten- 
ants (twelfths)  in  remainder,  but  not  the 
whole  estate  in  remainder. 

A  possession  in  its  origin  amicable  re- 
quires open  acts  of  renunciation  sufficient  to 
raise  a  presumption  of  notice  of  an  adverse 
holding  in  order  to  constitute  a  disseisin 
such  as  wlU  Initiate  an  adverse  possession 
and  set  the  statute  in  motion.  Frazler  et 
al.  V.  Morris,  161  Ky.  72,  176  S.  W.  496;  7 
R.  C.  L.  844. 

If  the  possessicm  in  Its  origin  is  amicable, 
it  will  not  become  adverse,  so  as  to  set  the 
statute  of  limitations  in  motion,  unless  the 
property  is  In  fact  held  adversely  and  In 
such  manner  as  to  apprise  a  person  of  or- 
dinary prudence  that  the  holding  is  adverse. 
Padgett  V.  Decker,  145  Ky.  227, 140  S.  W.152; 
Crytr  v.  McGulre,  148  Ky:  100,  146  S.  W. 
402,  Ann.  Oas.  1913E,  485;  McSurley  v.  Ven- 
ters, 104  S.  W.  365,  31  Ky.  Law  Rep.  963; 
Mlddleton  v.  Fields,  142  Ky.  352,  134  S.  W. 
180;  Collins  v.  Blair,  178  Ky.  120,  198  8. 
W.  641 ;  C.  at  O.  R.  R.  v.  Roaskamp,  179  Ky. 
175,  200  S.  W.  496;  Big  Blaln  OU  &  Gas 
Ca  T.  Tates,  182  Ky.  50,  206  S.  W.  2 ;  Sny- 
der ▼.  Vinson  et  al.,  167  Ky.  332,  18D  S.  W. 
46.  The  text  in  Ruling  Case  Law  is  as  fol- 
lows:- 

"Ever;  cotenant  has  the  right  to  enter  into 
and  occupy  the  common  property  and  every  part 
thereof,  provided  in  so  doing  he  does  not  exclude 
his  fellow  tenant*  or  otherwise  deny  them  some 
right  to  which  they  are  entitled  as  tenants,  and 
they,  on  their  part,  may  safely  assume,  until 
something  occurs  of  which  they  must  take  notice 
which  indicates  the  contrary,  that  the  posses- 
sion taken  and  held  by  him  is  held  as  a  cotenant, 
and  is  in  law  the  possession  of  all  the  cotenants, 
and  not  adverse  to  any  of  them.  *  *  *  It 
ia  not  questioned,  however,  that  one  cotenant 
may  oust  the  others  and  set  up  an  exclusive 
right  of  ownership  in  himself,  and  that  an  open, 
notorious,  and  hostile  possession  of  this  char- 
acter for  the  statutory  period  will  ripen  into 
title  as  against  the  cotenants  who  were  ousted." 
1  B.  O.  L.  I  61,  p.  741. 

In  order  that  one  of  several  cotenants 
may  acquire  title  by  adverse  possession  as 
against  the  others,  bis  possession  must  be 
of  such  an  actual,  open,  notorious,  exclu- 
sive, and  hostile  character  as  amounts  to 
an  ouster  of  the  other  tenants.  Acts  of 
ownership  by  one  cotenant  do  not  within 
themselves  actually  amount  to  the  disseisin 
of  the  other  cotenants ;  Indeed,  they  may  be 
so  exidained  as  to  show  a  consistency  with 
the  Joint  title.  Generally,  a  cotenant's  sole 
possession  of  the  land  becomes  adverse  to 
bis  fellow  tenants  by  his  repudiation  or  dis- 
avowal, of  the  relation  of  cotenancy  between 
them :  and  any  act  or  conduct  signifying  bis 


Intentiim  to  hold,  odctwy,  and'  enjoy  the 
premlaas  exdnslvcdy,  and  of  whldi  the  ten- 
ant out  of  po8seasl<m  has  knowledge,  or  of 
whidi  be  has  sufficient  information  to  put 
him  upon  inquiry,  amounts  to  an  ovuibee  of 
snch  tenant  1  R.  0.  L.  i  742. 
Another  eminent  text-writer  says: 

"Where  possession  is  originally  taken  and  held 
under  the  true  owner,  a  clear,  positive,  and  eon- 
tinned  disclaimer  and  disavowal  of  title,  and 
an  assertion  of  on  adverse  right,  brought  home 
to  the  true  owner,  are  indispensable,  before  any 
foundation  can  be  laid  for  the  operation  of  the 
statute  of  limitadon."    2  Corpus  Juris,  S  230. 

Adverse  possession,  in  order  to  bar  re- 
covery, should  be  brought  td  the  notice  of 
Oie  Joint  tenant  or  landlord.  '  Tlppenhaner 
V.  Tippenhaner,  158  Ky.  645,  166  S.  W.  225. 
See,  also,  Padgett  v.  Decker,  145  Ky.  227,  140 
8.  W.  152;  Upchurch  v.  Sutton,  142  Ky. 
420,  134  S.  W.  477;  Cryer  ▼.  McGulre^  supra; 
WolfOTd  V.  Smith,  146  Ky.  841,  142  S.  W. 
1066 ;  Morton  -  r.  Lawson,  1  B.  Mon.  45 ; 
Chambers  v.  Pleak,  6  Dona,  426,  82  Am. 
Dec.  78;  SnUivas  t.  SulUvan,  179  Ky.  686, 
201  S.  W.  24.  In  1  Oya  1146,  the  rule  is 
stated  as  follows: 

"It  Is  well  settled  that,  where  one  joint  owner 
is  in  possession  of  the  whole,  tiie  presumption  is 
that  he  is  keeping  possession,  not  only  for  him- 
self, but  for  his  cotenant  according  to  their  re- 
spective rights.  But  an  ouster  or  disseisin, 
while  not  to  be  presumed  from  the  mere  fact 
of  sole  possession,  may  be  shown  by  such  posses- 
edon  accompanied  with  a  notorious  claim  of  an 
exclusive  right."  Gossom  r.  Donaldson,  18  B. 
Mon.  230,  68  Am.  Dec.  723. 

The  same  text,  in  38  Cyc.  p.  28,  states  the 
rule  as  follows : 

"But,  before  a  tenant  In  common  can  rely  on 
an  ouster  of  his  cotenants,  he  must  claim  the 
entire  title  to  the  land  in  himself,  and  must  hold 
the  exclusive  and  adverse  possession  against 
every  other  person,  thus  repudiating  the  relation 
of  cotenancy,  for  an  ouster  of  one  >  tenant  in 
common  by  his  cotenant  is  not  to  be  presumed, 
in  the  absence  of  some  open,  notorious  act  of 
ouster  and  adverse  possession,  and  possession  by 
a  tenant  in  common  is  not  adverse  as  to  his 
cotenants  until  they  are  so  informed,  either  by 
express  notice  or  by  acts  of  such  an  open,  notori- 
ous, and  boatUe  character  as  to  be  notice  in 
themselves,  or  sufficient  to  put  the  cotenants  up- 
on inquiry  which,  if  diligently  pursued,  will 
lead  to  actual  knowledge;  the  acts  and  declara- 
tions of  a  tenant  in  common,  Intended  to  show 
his  adverse  holding  so  as  to  entitle  him  to  the 
benefit  of  the  statute  of  limitations,  being  con- 
strued more  strongly  against  him  tlian  such  acts 
and  declarations  would  have  been  construed  had 
there  been  no  privity.  •  •  •  The  entry  and 
poBsesaion  of  one  cotenant  being  ordinarily  deem- 
ed the  entry  and  possession  of  all,  mere  posses- 
sion by  one  cotenant  cannot  operate  as  an  ouster 
or  disseisin  as  against  his  cotenants,  even  when 
attended  with  the  exclusive  receipt  of  rents  and 
profits,  and  mere  lapse  of  time  or  mere  delay 
on  the  part  of  a  tenant  in  common  not  in  pos- 
session, in  failing  to  demand  admission .  to  Joint 
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pottden   *   *   *   is  not  mffldent  to  eridtnoe 
an  adverse  holdinf  by  tlie  one  In  posseBdloii." 

This  court  In  the  case  of  Kldd  v.  BeU,  122 
S.  W.  230,  held  that,  to  laake  the  poBse*- 
slon  of  a  tenant  1b  cMniaon  adverse  -to  tibe 
cotenant,  ttie  possession  must  be  open,  no- 
torious, and  hostile  to  the  other  cotenant, 
and  known  by  him  to  be  so, 

[1 2]  The  rule  goyernlng  adverse  possession 
between  tenants  in  common  Is  well  stated 
In  the  opinion  in  the  case  of  Bush  v.  Cor- 
nett.  168  Ky.  719.  186  S.  W.  90,  wbere  it  Is 
said: 

"The  rule  Is  altogether  different  as  to  what 
constitutes  adverse  possession  as  against  a  co- 
tenant.  In  that  instance  the  occupast  must  not 
only  be  in  the  actual  possession  o{  the  land, 
claiming  it  to  a  well-defined,  marked  boundary, 
and  that  such  possession  is  open  and  notorious, 
and  with  a  claim .  in  himself  to  all  of  it,  but 
these  facts  must  be  known  to  hit  cotenant  in 
order  to  eventually  ripen  the  possession  of  the 
claimant  into  title  in  himself." 

See  Hamilton  r.  Steele,  117  S.  W.  3TO ;  Ver- 
mUlion  v.  NlckeU.  114  S.  W.  270;  Win- 
chester v.  Watson,  169  Ky.  213,  183  S.  W. 
483;  J<*nson  v.  Myer,  168  Ky.  432, 182  S.  W. 
190;  Collins  v.  Blair,  178  Ky.  120,  198  S.  W. 
641;  Kldd  v.  Bell,  122  S.  W.  232;  Barrett 
V.  Cobum,  3  Mete.  610;  Ohambere  v.  Pleak, 
6  Dana,  426. 

The  deed  of  one  having  only  a  life  estate, 
tbongh  attempting  and  purporting  to  convey 
the  fee,  is  effective  to  convey  a  life  estate 
only,  and  does  not  affect  the  interests  of 
remaindermen.  Justice  t.  May,  176  Ey.  81, 
195  8.  W.  9a 

[13]  In  the  case  at  bar  JToel  RatUff,  who 
held  aader  and  by  the  Ufe  tenant,  was  in 
possession  of  the  whole  of  the  land  In  con- 
troversy at  the  death  of  the  life  tenant  in 
1897,  and  continued  to  reside  thereon  until 
and  after  the  institution  of  this  action.  He 
Hved  on,  cultivated,  and  used  parts  of  It- 
rented  and  let  it  in  any  way  be  desired. 
App^ants,  heirs  of  Ann  Eliza  May,  did  not 
live  In  Pike  county,  and  no  one  of  them 
were  In  the  vicinity..of  the  land,  so  far  as 
this  records  shows,  from  the  death  of  the 
life  tenant  until  shortly  before  the  com- 
mencement of  this  action.  The  home  of  Ann 
XniEa  May  and  her  husband  and  children 
was  in  Greenup  county,  Ky.  Some  of  appel- 
lants took  up  the4r  residence  in  other  coun- 
ties in  Kentucky,  and  others  in  different 
states;  but  It  satisfactorily  appears  that  no 
one  of  appellants  knew,  or  hsd  reasonable 
opportunity  to  have  known,  of  the  claim  of 
appellee  Joel  Ratllff,  or  any  of  his  predeces- 
sors in  title, '  to  ownership  in  severalty  of 
the  land  in  dispute.  So  long  as  the  Ufe  ten- 
ant lived,  Joel  Ratllff,  as  the  grantee  of  the 
life  tenant,  was  entitled  to  hold,  occupy,  and 
use  the  lands  without  let  or  hindrance  from 
the  remainderman;  but  upon  the  death  of 
the  Ufe  tenant  hia  holding  became  adverse, 


under  tbA  £actt(  of  this  caae,  to  the  remain* 
derman,  nnless  he  was  a  cotenant  with 
them,  and'  as  such  held  and.  possessed  the 
laud  for  the  joint  use  and  benefit  of  him- 
self and  the  other  cotenants..  The  presump^ 
tien  is,  in  the  absence  of  a  showing  to  the 
contrary,  that  the  holding  of  a  cotenant  la 
amicable,  and  not  adverse  to  his  fellows. 
The  burden,  therefore,  is  upon  the  cotenant 
claiming  la  severalty  to  eataUish  the  dis- 
seisin by  adverse  holding  for  the  statutory 
period.  In  order  to  do  so,  the  claimant  must 
show  (1)  that  he  gave  notice  to  his  coten- 
ants by  express  declaration  that  he  was 
claiming  the  whole  estate  in  severalty,  and 
denying  their  right  therein;  or  (2)  he  must 
tiave  so  exercised  the  possession,  and  con- 
trolled and  used  the  premises,  as  to  have 
apprised  a  reasonably  prudent  person  th&t 
the  claimant  was  denying  the  right  of  hia 
cotenants  to  any  share  in  the  estate;  or  (3) 
he  must  hold  the  estate  adversely  and  ex- 
clusively under  a  title  of  record  for  the 
whole  in  severalty,  and  thus  bring  construc- 
tive notice  to  the  outstanding  cotenants. 
GreenhlU  v.  Biggs,  85  Ky.  155,  2  S.  W.  774, 
4  Am.  St  Rep.  5T9i  As  said  in  Padgett  v. 
Dedcer,  145  Ky.  227,  140  S.  W.  152: 

"Where  possession  is  in  its  origin  amicable.  It 
will  not  become  adverse,  so  as  to  set  the  statute 
of  limitation  in  motiob,  unless  the  property  is  in 
fact  held  adversely  and  in  such  manner  as  to 
apprise  a  person  of  ordinary  prudence  that  tb« 
holding  is  adverse." 

In  the  recent  case  of  Rush  v.  CJomett,  su- 
pra, it  was  distinctly  held  that  the  posses- 
sion did  not  become  adverse  to  cotenants,  and 
the  statute  of  limitation  did  not  begin  to  run, 
until  the  fact  of  the  adverse  claim  was  made 
Imown  to  the  outstanding  cotenants. 

[14}  It  therefore  appears  that  a  decision 
of  the  question  here  Involved  depends  partly 
upon  the  nature  of  the  use  which  appellee 
Joel  Ratllff  made  of  the  pmnlses  In  ques- 
tion after  the  death  of  the  life  tenant  in 
189T,  no  less  than  the  claim  of  title  which  the 
absolute  and  complete  possession,  coupled 
with  a  recorded  general  warranty  deed  for 
the  fee  estate,  manifested.  A  review  of  all 
the  authorities  make  it  apparent  that  any 
use  of  lands  which  is  not  inconsistent  with 
the  cotenancy,  or  with  the  existence  of  the 
life  tenancy  or  a  leasehold,  is  not  sufficient 
to  make  the  outstanding  cotenants  aware  of 
the  adverse  claim,  and  will  not  amount  to  a 
disseisin,  or  start  the  statute  of  limitation  to 
running;  but  the  erection  of  permanent  and 
lasting  structures,  the  sale  and  conveyance 
hy  recorded  deeds  of  the  whole  or  portions 
of  the  estate  in  fee,  are  such  acts  as  are  rea- 
sonably calculated  to  apprise  fairly  prudent 
persons  of  the  fact  that  the  dlaimant  is  hold- 
ing adversely  to  his  cotenants.  In  this  ease 
appellee  Ratllff  sold  and  conveyed  a  part 
of  the  tract  la  controversy  to  the  Greenoiigh 
Goal  &  Coke  Company  by  deed  of  date  the 
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29tli  day  of  August,  1905,  and  wtaldi  was  re- 
corded in  tbe  office  of  the  clerk  of  the  Pike 
county  court  in  Deed  Book  40,  page  112,  on 
the  1st  day  of  September,  190S.  Be  also 
sold  and  conveyed  to  the  appellee,  Chesa- 
peake &  Ohio  Railroad  Company  a  right  of 
way  over  and  across  the  lands  about  the  year 
1906,  .which  deed  was  duly  recorded  in  said 
office.  Under  this  deed  the  railroad  com- 
pany entered  upon  the  premises  and  con- 
structed and  placed  in  op^ation  its  line  of 
railroad  about  1905.  So  the  ooal  company 
entered  upon  the  lands  deeded  to  it  In  the 
year  1905,  and  erected  coal  tipples,  railroad 
switches,  and  a  mining  camp.  These  im- 
provements were  x)ermanent  and  lasting,  and 
of  such  nature  and  conspicuousness  as  to 
have  apprised  a  person  of  ordinary  prudence 
of  the  adverse  claim  of  Ratlift  and  his  gran- 
tees, and  to  have  amounted  to  a  disseisin, 
and  a  vesting  of  title  in  the  occupant  at  the 
end  of  the  statutory  period ;  but  these  acts 
were  much  less  than  15  years  before  this  ac- 
tion was  commenced.  Up  to  the  time  of  tlie 
erection  of  said  structures  and  the  construc- 
tion of  the  railroad,  BatlifT  had  ctmimitted 
no  act  or  acts  which,  taken  alone,  were  rea- 
sonably calculated  to  liave  put  appellants  on 
notice  that  he  was  claiming  adversely  to 
them  as   cotenants. 

[It]  Although  we  are  inclined  to  the 
opinion  tliat,  had  appellants,  or  some  one  or 
more  of  them,  resided  in  the  immediate  neigh- 
borhood of  the  property  at  the  time  of  the 
demise  of  the  life  tenant  in  1897,  appellants 
would  have  been  barred  by  limitation  at  the 
end  of  the  15-year  period,  because  in  such 
case  a  reasonable  rule  would  require  them 
to  take  notice  of  tbe  fact  that  appellee  Bat- 
lifT was  claiming  in  severalty,  yet  we  do 
not  regard  the  continued  holding  of  one 
whose  original  entry  into  possession  was 
amicable  of  sucb  a  nature  as  to  constitute 
a  disseisin,  in  the  absence  of  a  recorded 
deed.  But  tbe  actual  ccmtinnous  adverse 
possession  of  appellee  BatlifT,  as  aforesaid, 
under  an  absolute  deed  of  record  for  the 
whole  estate,  was  such  possession  as  was 
reasonably  calculated  to  apprise  a  fairly 
prudent  cotenant  of  an  adverse  claim  on 
the  part  of  Batliff,  and  therefore  sufficient 
to  set  tbe  statute  running  on  the  death 
of  tbe  life  tenant  in  1897,  and  to  ripen 
the  claim  into  title  at  the  end  of  the  15- 
year  period.  A  very  similar  question  was 
presented  in  the  case  of  Larman  v.  Huey's 
Heirs,  13  B.  Mon.  443,  decided  in  1852,  where 
it  was  held  that  the  deed  of  one  Joint  tenant 
to  another  for  the  whole  property,  and  the 
entry  of  a  grantee  under  the  deed  claiming 
the  whole  land,  amounted  to  an  assertion  of 
superior  title  and  right  to  the  whole  of  the 
estate,  and  was  hostile  to  tbe  claim  of  all 
cotenants;  the  court  saying : 

"As  tbe  plaintiff  makes  ont  no  title  fh>m  tbe 
commoDwealtb,  nor  any  paper  title  further  back 


thaa  til*  abetiCs  deed  to  JohimoD,  ^o  oonr^ed 
to  Beriy  and  Hney,  the  right  of  reoovery  de- 
pends entirely  upon  the  effect  of  the  deed  to 
Berry  and  Huey,  and  of  tbe  sabeequent  trans- 
fers and  pOBseasioo.  This  last-sientloned  deed 
[from  Johnson]  made  tlie  grantees.  Berry  and 
Huey,  joint  tenants,  and  the  entry  of  either 
prima  ^cie  inured  to  the  benefit  of  both.  But 
we  do  not  understand  that  there  was  any  actual 
possession,  in  fact,  at  the  date  of  Berry's  deed 
to  McIIlyea,  and  whether  there  was  or  jiot,  as 
that  deed  professes  to  convey  the  whole  island, 
it  asserts  claim  to  the  whole,  and  an  entry  under 
it  by  McXfiyea  or  his  vendee  Harrison,  eould  not 
be  presumed  to  be  an  entry  for  the  benefit  of 
the  other  tenant  in  common,  since  it  would  be 
made  under  a  deed  which  asserted  title  to  the 
^bole,  and  thus  denied  the  title  of  the  other  to 
any  part  The  deed  of  Berry  did  not,  it  is  true, 
destroy  the  title  of  Huey,  nor  pass  it  to  the 
grantee;  bnt  the  making  and  tiie  acceptance 
of  that  deed  was  a  denial  of  Huey's  title  and 
assertion  of  exclusive  claim  and  title,  and  fur- 
nishes evidence  of  the  intent  with  which  the 
entry  under  it  was  made.  It  is  also  evident 
from  other  facts  that  Harrison  claimed  an  exclu- 
sive possession  necessarily  adverse  to  the  title 
or  claim  of  Huey;  and  it  may  be  assumed  that 
whatever  posspssion  was  taken  and  held  nnder 
the  deed  to  McIIlyea  was  of  a  similar  character." 

See,  also,  Oillaspie  v.  Osbum,  3  A.  K. 
Uiarsb.  77,  13  Am.  Dec.  136;    1  Cyc.  1078. 

Tbe  role  generally  recognized  by  courts 
of  this  country  mak;e3  a  recorded  deed  by 
a  cotenant  to  a  stranger  or  to  another  coten- 
ant, for  the  entire  tract,  notice  to  all  other 
cotenants  of  an  adverse  holding  by  the  gran- 
tee in  possession.  Puckett  v.  MdDanlel,  8 
Tex.  av.  App.  630,  28  S.  W.  360;  DeLeon  v. 
McMurry,  6  Tex.  Civ.  Aw>.  280,  23  S.  W. 
1038;  McOann  v.  Welch.  106  Wis.  142,  81  N. 
W.  906.  In  Freeman's  work  on  Cotenancy 
(sectioa  224)  It  is  said: 

"The  dtaracter  of  an  entry  may  he  inferred 
from  the  conveyance  under  which  it  is  made,  as 
well  as  CBtabliibed  by  direct  declarations  of  the 
party  making  it.  The  entry  of  a  perstm  under 
a  conveyance  which  purports  to  convey  a  moiety 
may  well  be  presumed  to  be  simply  oa  claimam 
of  such  moiety.  But  when  the  conveyance  pur- 
ports to  dispose  of  the  whole,  should  not  the 
entry  be  presumed  to  hi  in  the  assertion  of  a 
right  in  severalty?  Should  not  such  entry  be, 
of  itself,  sufficient  evidence  thst  the  grantee  in- 
tended thereby  to  assert  all  the  righfas  with 
which  his  grantor  has  assumed  the  authority 
to  invest  him?  In  other  words,  is  not  an  entry 
under  a  conveyance  which  purports  to  convey 
the  entirety  equivalent  to  an  express  declaration 
on  the  part  of  tbe  grantee  that  he  enters  'claim- 
ing the  whole  to  himself ;  and  is  it  not,  there- 
fore, such  a  disseisin  as  sets  the  statute  of  limi- 
tations in  motion  in  favor  of  such  grantee?"  ' 

The  author  then  quotes  from  Judge  Story, 
writing  in  the  case  of  Prescott  v-  Nevers, 
Fed.  Cas.  No.  11390,  as  follows: 

"I  take  the  principle  of  law  to  be  clear  that, 
where  a  person  enters  into  land  under  a  claim 
of  title  thereto  by  a  recorded  deed,  his  entry  and 
possession  are  referred  to  such  title,  and  that  he 
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U  deemed  to  lunre  a  adain  of  the  land  coexten- 
sive with  the  bomxlBTiea  stated  in  hie  deed, 
where  there  is  no  open  adverse  possession  of  any 
part  of  the  land,  so  desolbed,  in  an^  other  pev- 
son. 

He  then  stipports  the  text  by  a  ease  Irom 
New  York  (Jackson  v.  Smith,  13  Johns.  411), 
and  continues: 

"So  in  Pennaylyania  the  broad  propoeitioa  is 
maintained  Aat  the  possesaion  of  land  by  a 
parchaaer  'under  a  deed  of  an  entire  lot  is  ad- 
verse to  the  rightfol  owner,  though  t»iant  In 
oommoa  with  the  grantor,'  because  'the  entry  is 
under  an  adverse  title,  and  not  as  a  cotenant,' 
The  sale  in  such  case  of  the  whole  tract  is  in 
effect  such  assertion  of  claim  to  the  whole  as 
cannot  be  mistaken,  because  it  is  wholly  in- 
compatible with  an  admission  that  the  other  ten- 
ant in  common  has  any  right  whatever."  If  the 
conveyance  made  by  a  tenant  in  common,  in 
addition  to  purporting  to  dispose  of  the  entirety, 
contains  a  covenant  of  general  warranty  against 
the  claims  of  all  persoBs,  no  room  is  left  tat  a 
doubt  tliat  the  grantor  intended  to  deal  with 
the  lands  as  his  individmil  estate,  and  that  the 
grantee  believed  he  was  acquiring  an  estate  In 
severalty.  The  entry  of  the  grantee  cannot  be 
presumed  to  be  that  of  a  cotenant,  nor  in  sub- 
ordination to  the  rights  of  the  cotenancy.  Acts 
of  ownership  on  the  part  of  such  a  grantee  must 
necessarily  be  adverse  to  any  other  part  owner. 
His  possession  taken  under  sndk  deed,  and  con- 
tinuing the  requisite  period  of  time,  creates  in 
him  a  complete  title  in  severalty,  by  virtue  of 
the  statute  of  limitations.  'When  one  tenant  In 
common  conveys  the  whole  estate  in  fee,  with 
covenants  of  seisin  and  warranty,  and  his  gran- 
tee enters  and  claims  and  holds  exclusive  pos- 
session, the  entry  and  claim  must  be  deemed  ad- 
Ta«e  to  the  title  and  possession  of  the  cotenant 
and  amounts  to  a  dieseisiD.'  " 

This  text  is  supported  by  several  of  the 
earlier  Kentucky  cases.  Gill  v.  Fauntle- 
roy's  Helis,  8  B.  Mon.  186;  Oillaspie  v. 
Osbnm,  3  A.  K.  Marsb.  77,  18  Am.  Dec.  136. 
And  Kentucky  is  committed  to  this  doctrine 
for  this  court  has  in  a  long  line  of  cases  ex- 
tending up  to  the  present  time  reasserted 
the  same  principles.  IThere  is,  however,  two 
or  three  states  which  lay  down  the  broad 
proposition  that  a  tenant  in  common  cannot 
acquire  title  by  adverse  possession,  except 
by  a<ctnal  ouster.  California  and  Nortl^ 
Carolina  are  among  the  States  holding  to 
this  doctrine.  In  the  latter  state  the  courts 
declare  the  law  to  be  well  settled  that  if  one 
tenant  In  common  assumed  to  convey  the  en- 
tire land,  or  any  specific  part  of  It,  by  metes 
and  bounds,  bis  deed  is  Immaterial,  and  the 
possession  taken  tinder  it  is  confined  to  the 
(^tate  which  he  actually  owns,  and  not  to 
the  boandary  described  in  the  deed,  and 
does  not  6tart  the  statute  of  Umltati<»i8  run- 
ning. It  is  an  actual  ouster  and  disseisin 
of  the  cotenant  only  which  he  is  bound  to 
notice. 

In  tbe  case  of  GreenhiU  v.  Biggs,  supra, 
tvtiere  the  facts  were  yery  similar  to  tfaooe 


io.  tbe  <»«e  under  oonatderattoo,  one  wbo 
held  tbe  entire  property  under  a  deed  in 
severalty  of  record  from  a  cotenant  was  held 
to  aoialre  title  by  adverse  possession,  even 
though  the  cotenant  did  not  have  actual 
knowledge  of  the  adrerse  holding;  it  being 
said: 

"Bat  aetnal  notice  lias  never  been  held  by  this 
ooort  to  be  necessary  in  order  to  constitute  ad- 
verse holding  a  bar  to  recovery  in  such  case,  it 
being  deemed  sufficient,  when  one  joint  owner 
holds  and  claims  the  land  continuously,  and  in 
such  manner  as  to  apprise  the  other  joint  owners 
of  the  adverse  character  of  the  possession.  Rus- 
sell's Heirs  t.  Marks'  Heirs,  3  Mete.  37." 

After  stating  that  one  Joint  owner  is  en- 
titled to  enter  and  occupy  tba  Joint  property, 
aad  tiwt  such  occnpency  is  not  to  be  regarded 
as  adverse  to  his  ootenants,  the  text  in  7 
B.  G.  Ll  p.  844.  aajB : 

"This  proposition  is  based  upon  the  supposi- 
tion that  the  entry  is  made  either  eo  nomine  as 
a  tenant  in  common,  or  that  it  is  silently  made, 
without  any  particular  avowal  in  regard  to  it, 
or  without  notice  to  a  cotenant  that  it  was  ad- 
verse. But  the  doctrine  has  been  long  since 
held,  and  the  authorities  sustained  it,  that  one 
tenant  in  common  may  so  enter  and  hold  as  to 
render  the  entry  and  possession  adverse,  and 
amount  to  an  ouster  of  a  cotenant.  And  so, 
where  once  it  appears  that  the  party  occupying 
the  premises  holds,  not  in  recognition  of,  but  in 
hostility  to,  tbe  rightc^  of  his  cotenants,  bis  pos- 
session ceases  to  amount  to  constructive  posses- 
sion by  then,  and  becomes  adverse,  and,  if  main- 
tained for  the  period  provided  by  the  statute  of 
limitations,  will  vest  in  the  possessor  a  sole  title 
by  adverse  possession  to  the  premises.  •  •  • 
The  title  acquired  by  one  of  the  cotenants  of 
real  property  under  a  deed  in  severalty  from  a 
cotenant  who  is  holding  adversely  does  not  inure 
to  the  benefit  of  another  ooteaant,  and  it  is  hdd 
that  the  grantees  may  tack  their  possession  to 
that  of  their  grantor  for  the  purpose  of  estab- 
lishing a  title  by  adverse  possession  as  against 
such  other  cotenant," 

The  same  writ»,  on  page  851  of  volume 
7,  says: 

"The  taldng  and  recording  of  a  deed  by  one 
tenant  In  common  froni  a  third  person  will  not 
have  any  effect  towards  constituting  such  an 
ouster  of  his  cotenant  as  wonld  lay  the  founda- 
tion for  the  commencement  of  an  adverse  posses- 
sion against  him,  unless  accompanied  and  fol- 
lowed by  a  hostile  claim  of  which  the  cotenant 
had  .knowledge,  and  by  the  acts  of  possession 
not  only  inconsistent  with,  but  in  exclusion  of, 
tbe  continuing  right  of  the  cotenant  in  the  prem- 
ises. And  so,  putting  a  tax  deed  for  the  whole 
tract  on  record  is  no  ouster  of  a  cotenant  unless 
be  knew  of  the  adverse  claim,  and  this  is  true, 
even  though  the  claimant  enters  under  such  a 
deed  and  exercises  certain  acts  of  ownership. 
But  if  one  enter  under  color  of  title,  claiming  the 
whole  to  himself,  and  other  necessary  condi- 
tions of  adverse  ownership  concur,  his  posses- 
sion will  be  adverse  to  his  cotenant." 

Tlds  rule  has  been  followed  and  approved 
is  Mounts  V.  Mounts,   155  Ky.  371,  159  & 
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W.  818,  and  Frazler  t.  Horria,  161  Ky,  72, 
170  S.  W.  510. 

Altbougfa  a  mere  adverse  holding  of 
lands  by  one  co-o.wner,  which  does  not  come 
to  the  actual  knowledge  of  the  outstanding 
tenant,  or  Is  not  of  such  notaiiotu  nature 
as  to  put  a  reasonably  prudent  person  upon 
Inquiry,  is  not  sufficient  ordinarily  to  set 
the  statute  of  limitation  running  against  a 
cotenant,  yet  such  holding,  conpled  with  an 
absolute  deed  to  the  claimant  for  the  whole 
property  In  severalty,  recorded  In  the  proper 
office,  will  set  the  statutes  in  motloQ.  Ap- 
plying this  rule  to  the  facts  In  this  case,  we 
are  forced  to  the  conclusion  that  the  statute 
of  limitations  began  to  run  in  favor  of  Hat- 
llff,  inuring  to  the  other  appellees,  on  the 
death  <^  the  life  tenant  In  1897,  and  the 
rights  of  appellants  were  barred  at  the  end 
of  15  years  thereafter  and  before  the  com- 
mencement of  this  action. 

[18]  Appellees  insist  that  the  deed  from 
Wm.  Ratllff,  Sr.,  to  Ills  daughter,  Ann  Eliza 
May,  in  1846,  passed  the  fee  simple  and  no^ 
a  life  estate  only,  and  rely  upon  the  opinloa 
in  the  case  of  Bafllff  v.  Marrs,  87  Ky.  26,  7 
S.  W.  895,  8  &  W.  876,  in  which  a  deed  in 
almost  identical  terms  to  the  one  under  c<»i- 
sideratiOD  was  held  to  convey  the  fee.  lAe 
grantor  in  that  deed,  made  in  1848,  appears 
to  be  the  same  Wm.  Ratlitt  who  made  the 
deed  to  his  daughter,  Ann  Eliza  Hay,  In 
184&  While  the  opiolon  in  the  case  of  RatlilX 
V.  Marrs,  supra,  sustains  the  position  of  ap- 
pellees. It  has  long  since  been  expressly 
overruled,  and  was  at  the  time  of  its  dellV" 
ery  and  now  out  of  harmony  with  the  pr»- 
railing  rule  In  this  state,  as  often  expressed 
before  and  since  the  opinion  In  that  case  was 
delivered  In  1888.  Clearly  the  deed  from 
Wm.  UatUiT,  Sr.,  to  his  daughter,  Ann  Eliza 
May,  conveyed  a  life  estate  only  to  Ann 
Eliza,  with  remainder  to  her  children.  Bas- 
kett  ▼.  Seilars^  93  Ky.  2,  19  S.  W.  9;  Atkins 
v.  Baker,  112  Ky.  877,  66  S.  W.  1023 ;  Funk- 
houser  v.  Porter,  107  S.  W.  202,  32  Ky.  Law 
Bep.  676;  Wilson  v.  Moore,  146  Ky.  679,  143 
S.  W.  431. 

[17]  Even  if  overruled,  appellees  say  the 
opinion  estops  the  court  by  the  rule  of  stare 
decisis  to  now  otherwise  hold,  because  prop- 
erty rights  have  vested  npon  confidence  In 
the  correctness  of  that  opinion  and  must 
not  no.w  be  disturbed.  That  Is  true  as  to 
the  lands  involved  in  that  case^  but  since 
Joel  BatUff  acquired  his  interest  in  the  lands 
in  controversy  in  1882  and  1SS7,  which  was 
before  the  opinion  in  question  was  deliver- 
ed in  1888,  he  cannot  well  claim  he  was  re- 
lying upon  it  The  established  rule  on  the 
subject  in  this  state  was  the  same  In  1882 
as  now,  and  stare  decisis,  therefore  cannot  be 
invoked. 
Wherefmre  the  Judgment  ia  affirmed. 


LART7B  T.  BASBEB. 
(OourC  «f  Appeals  o<  Kentucky.    May  28, 1919.) 

1.  FraTTD    9=311(2)    —    MlSBBPKESEKTATION — 

OpiHxon  OB  Fact— Vaxux  or  Bonds. 
Where  vendor  accepts  auignaent  of  notes 
in  part  conBideration  for  land,  "without  re-: 
course"  and  waives  vendor|8  lien  upon  purchas- 
er's representations  that  bonds  securing  the 
notes  were  worth  par,  soeh  r^reaentationa  were 
statements  of  facta  and  not  mertiT  expressions 
of  opinion,  triiere  th»  parcbaaer  claimed  to  luve 
knowledge  of  value,  and  the  vendor  had  no 
opportunity  to  ascertate  the  aetaal  v«l««. 

2.  Fraud  «=»65(1)  —  Valdb  of  Notes  — Iw- 

STBDCTU>NS. 

In  vandor's  actitni  against  purcliaser  for 
fraud  in  miarepreMntiag  the  value  of  bonds  ae- 
curing  note*  aaaigned  by  purchaser  to  vendor  in 
part  ooBsideration  for  land,  where  only  evidence 
as  to  worthlessneaa  of  the  notes  was  a  state- 
ment that  the  makeca  were  insolvent,  the  court's 
failure  to  give  instruction  on  measure  of  dam- 
ages was  error,  since  mere  proof  of  insolvency 
of  the  makera  was  not  proof  of  worthleaaaeas 
of  the  notes. 

3.  Fbatjd   «=959(2)— Value   of   Notesf— Mis- 

BEF&EBENTATIOR— MEASUBE    OF    DaUAOES. 

Where  purchaser  induces  vendor  to  accept 
assignment  of  nqtes  in  part  consideration  for 
land  upon  misrepresentation  as  to  the  value  of 
the  notes,  the  vendor's  measure  of  damages  is 
the  difference  between  the  value  of  the  notes 
at  the  time  of  assignment  and  what  their  value 
would  have  been  if  the  bonds  by  which  they 
were  secured  had  been  worth  par  as  represented 
by  putchaaer. 

4.  Fbaud  «=s>59(l)  —  Misbepbesewtatiow  or 
Value  or  Note— Measttbe  op  Damaobs. 

In  vendor's  action  against  purchaser  for  mis- 
representing the  value  of  bonds  securing  notes 
assigned  to  vendor  in  part  consideration  for 
land,  where  the  uncontradicted  evidence  shows 
that  the  notes  at  the  time  of  assignment  were 
worthless,  the  vendor's  measure  of  damages  is 
the  full  face  value  of  the  notes  and  interest. 

5.  Appeal  ano  Ebbob  ^=>204(1)— BxcimoHS 
—Admission  of  Evidence. 

Error  in  admitting  evidence  Is  not  review- 
able, where  no  objection  thereto  was  taken. 

Appeal  from  Circuit  Court,  Bimpson 
County. 

Suit  by  J.  Will  Barbae  against  John  F. 
Larue.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Sims,  Bodes  &  Sims,  of  Bowling  Great,  tor 
appellant. 

ti.  W.  Boarh  and  wmitesides  &  Bradshaw, 
all  of  Franklin,  for  appeillee. 

OliAY,  C.  In  the  month  of  March,  1816, 
J.  Will  Barbee  sold  and  conveyed  to  John  B". 
Larue  a  small  tract  of  land  in  Simpson  coun- 
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ty.  The  ccnmidvrfittoQ  yr&e  the  assumpitioB 
of  a  mortgage  U^  for  $1,006,  a  note  for 
$100  due  July  1,  1916,  and  the  assignment 
"without  recourse"  of  two  notes  for  $300 
each,  executed  hy  Brlggs  &  Wynne  to  J.  O. 
WelU,  and  assigned  hy  Weill  to  Larue,  and 
secured  by  a  bond  for  $1,000  issued  by  the 
Park  Theater  Company,  which  bond  was  se- 
cured by  a  second  mortgage  Uen  on  the  prop- 
erty of  that  company,  located  in  the  dty  of 
Hoiderson.  The  prior  mortgage  Uen  on  t2ie 
Park  Theater  property  amounted  to  $12,600 
and  interest.  Shortly  after  the  tranaaction 
between  Barbee  and  Larue,  suit  was  brought 
to  enforce  the  first  mortgage  Hen,  and  upon 
a  sale  of  the  properly  tiie  proceeds  were  not 
Buflclent  to  pay  anything  on  the  second  mort- 
gage bond. 

This  flult  was  brought  by  Barbee  against 
Lame  to  reoover  damages  for  fraud  and  de- 
ceit The  ailegatioas  of  the  petition  are,  In 
■ubatance,  as  foUows:  In  making  the  trade, 
plalntur  stated  that  be  knew  nothing  about 
the  value  and  condition  of  the  Park  Xlieater 
Company's  property,  and  nothing  about  the 
financial  condition  of  the  comx>any  or  the 
Talue  of  the  bond,  and  was  unwUling  to  ac- 
cept the  notes  indorsed  "without  recourse" 
and  waive  his  vendor's  Uen.  Whereupon  the 
defendant,  for  the  purpose  of  ind^^dng  plaln- 
tUf  to  accept  the  two  notes  indorsed  "with- 
out recourse"  and  to  waive  his  lioi  oa  aald 
land,  falsely  and  ftaudnl^tly  represented  to 
plaintiff  that  he  knew  the  condition  and 
value  of  die  property  of  the  Pai(k  Theater 
Company ;  that  he  knew  that  the  bond  was  a 
good  Investment  and  wortu  on  the  market  Its 
fall  face  value  of  $1,000;  that  the  two  notes 
and  the  interest  thereon  were  well  secured 
by  the  bond  as  collateral;  that  the  Park 
l%eater  property  cost  $36,000,  and  was  then 
in  good  repair  and  condition;  that  the  first 
Uen  on  the  property  was  only  $12,500;  that 
$1,000  had  been  paid  the  first  of  the  year; 
and  that  all  Interest  had  been  paid  up,  and 
that  there  was  only  six  of  the  second  mort- 
gage bonds  of  $1,000  each. 

Relying  upon  the  truth  of  these  representa- 
tions, plaintiff  agreed  to  accept  the  notes  In 
question  "without  recourse,"  and  agreed  to 
waive  his  vendor's  lien.  At  the  time  of  the 
transaction  the  prior  Uen  amounted  to 
$14,574.49,  and  the  interest  thereon  had  not 
been  paid  the  first  of  the  year.  Had  he 
known  the  true  condition  of  the  Park  Thea- 
ter property  and  the  value  of  the  bond,  he 
would  not  have  accepted  the  notes  or  waived 
his  vendor's  Uen.  After  denying  the  allega- 
tions of  the  petition,  defendant  pleaded,  in 
substance,  that  plaintiff,  in  accepting  the  two 
notes  "without  recourse,"  relied  solely  on 
bis  own  personal  knowledge  of  the  solvency 
of  Brlggs  *  Wynne,  and  did  not  rely  upon 
the  valne  of  the  $1,000  bond,  or  the  solvency 
of  the  Park  Theater  Company. 

Plaintiff  testified  substantiaUy  to  the  fkcts 
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aUeged  In.  his  petition,  and  stated  that  de- 
fendant said  that  it  was  not  necessary  to 
sign  the  notes  "with  recourse,"  as  the  bond 
was  worth  par  value  and  the  theater  cost 
$36,000,  and  the  first  mortgage  Uen  was 
only  $12,500  and  the  interest  on  the  mort- 
gage debt  had  been  paid  up  to  the  first  of 
the  year,  and  the  company  was  paying  it  6 
p«r  cent  Thereupon  plaintiff  told  defendant 
that  b«  Icnew  nothing  about  the  bond,  and 
wa^  going  to  take  his  word  of  honor.  If  de- 
fendant had  not  assured  him  that  the  bond 
was  good,  plaintiff  would  not  have  made  the 
trade.  On  the  other  hand,  defendant  denied 
making  any  of  the  foregoing  statements  to 
plaintiff.  He  merely  stated  to  plaintiff  that, 
from  information  he  had  received  from  Hen- 
derson, he  thought  the  bond  was  good. 
Thereupon  plaintiff  said  that  it  did  not  mat- 
ter about  the  bond;  that  Brlgg  &  Wynne 
were  good  to  him  for  $600.  It  further  ap- 
pears that  some  time  prior  to  this  transaction 
defendant  had  received  a  letter  from  a 
banker  at  Henderson,  in  which  he  expressed 
a  favorable  opinion  of  the  bond,  but  that 
shortly  before  the  transaction  defendant  had 
received  a  letter  from  WelU,  who  had  sold 
the  bond  to  Briggs  &  Wynne,  stating  that  the 
man  who  had  rented  the  theater  was  behind 
In  his  rent,  and  that  the  insurance  had  not 
been  paid,  and  expressing  some  anxiety  In 
regard  to  the  bonds. 

The  court  Instructed  the  Jury,  in  substance, 
that  if  they  beUcved  from  the  evidence  that 
the  defendant  falsely  and  fraudulently  repre- 
sented to  plaintiff  that  the  bond  for  $1,000 
was  good  and  worth  $1,000,  and  that  the 
plaintiff  reUed  on  said  statement,  and  that, 
if  they  further  beUeved  that  said  bond  was 
worthless  and  of  no  value,  they  should  find 
for  plaintiff;  but,  unless  they  so  believed, 
they  should  find  for  the  defendant. 

The  Jury  found  for  plaintiff  the  amount 
(dalmed  In  the  petition,  whereupon  Judgment 
was  rendered  for  $000,  with  interest  from 
January  1,  1919^  until  paid,  and  the  cost  of 
the  action.  From  that  Judgment,  defendant 
appeals. 

[1  ]  It  Is  insisted  for  the  defendant  that  the 
facts  of  this  case  bring  it  within  the  general 
rule  that  false  representations  as  to  the 
value  of  an  article  sold  are  mere  ezpre»- 
slons  of  opinion,  and  afford  no  ground  for 
an  action  for  deceit  In  our  opinion,  this 
rule  does  not  apply  If  plaintiff's  evidence 
be  true.  According  to  his  statement,  the  de- 
fendant represented  that  the  bond,  by  which 
the  two  notes  were  secured,  was  worth  par. 
The  representation  was  not  as  to  the  value 
of  the  article  sold,  but  as  to  the  value  of 
the  collateral  security.  The  bond  itself  was 
issued  by  a  corporation  doing  business  in  a 
city  over  100  miles  distant,  and  was  secured 
by  a  second  Uen  on  property  in  that  city. 
Plaintiff  had  no  knowledge  of  its  value,  and 
no  ready  means  of  ascertaining  Its  value. 
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On  tbe  other  band,  defendant  assumed  to 
know  Its  value,  and  the  representation  was 
made  for  the  purpose  of  inducing  plaintiff  to 
accept  the  notes  "without  recourse,"  and  to 
waive  his  vendor's  Hen.  Plaintlft  not  only 
accepted  the  notes  upon  the  faith  of  this 
statement,  but  assured  defendant  that  snch 
was  the  case.  Thus,  ■  the  worth  of  the  col- 
lateral security  was  made  a  controlling  ele- 
ment of  the  bargain.  If  such  be  the  case, 
the  representation  that  the  collateral  se- 
curity was  worth  par  was  not,  nor  was  it  in- 
tended as,  mere  expression  of  opinion,  but 
was  a  statement  of  fact  made  for  the  purpose 
of  Inducing  plalntifT  to  act,  and.  If  false  and 
fraudulent,  afforded  a  sufficient  ground  for 
an  action  for  deceit  Such  was  the  ruling  of 
the  Supreme  Judicial  Court  of  Massachu- 
setts in  Whiting  v.  Price,  168  Mass.  676,  48 
N.  E.  772,  61  Am.  St  Rep.  307,  where  It  was 
held  that  a  representation  of  a  vendor  of  a 
bond  that  it  was  secured  by  machinery  and 
real  estate  of  the  value  of  $500,000  cannot  be 
regarded  or  excused  as  one  of  those  generali- 
ties, which,  whether  true  or  not,  are  to  be 
expected  from  one  who  wishes  to  sell  his 
goods,  and  if  the  representation  is  fraudu- 
lent and  Induces  the  plaintiff  to  make  a  bai^ 
gain  different  from  tbe  one  which  he  thought 
be  was  making,  it  is  actionable.  Since  there 
was  evidence  that  defendant  falsely  and 
fraudulently  represented  that  the  bond  was 
worth  par,  it  Is  clear  that  tbe  defendant  was 
not  entitled  to  a  peremptory  instruction. 

Tbe  court  did  not  give  any  measure  of  dam- 
ages, hut  merely  told  the  Jury  in  a  certain 
event  to  find  for  plaintiff.    Such  an  instmo- 


tlon  would  not  have  be4n  prejudicial  had  It 
appeared,  not  only  that  the  bond  was  worth- 
less, but  that  the  two  notes  were  also  worth- 
less. 

[2-4]  The  only  proof  as  to  the  worthless- 
ness  of  the  notes  was  a  statement  of  both 
Brlggs  and  Wynne  that  they  were  insolvent 
A  party  may  be  insolvent  and  yet  be  able  to 
pay  95  cents  on  the  dollar.  Hence  mere  proof 
of  the  Insolvency  of  tbe  makers  of  the  notes 
was  not  proof  of  the  worthlessness  of  tbe 
notes.  With  the  proof  in  this  condition,  it  was 
error  not  to  give  an  inatructlon  on  the  measure 
of  damages.  On  another  trial,  the  evidence 
should  be  directed  to  the  value  of  the  notes 
at  tbe  time  Of  their  assignment  If  the  evi- 
dence as  to  their  value  Is  conflicting,  the 
measure  of  damages,  in  case  the  Jury  finds 
for  plaintiff,  will  be  the  difference  between 
their  value  at  tbe  time  of  tbe  assignments 
and  what  their  value  wotdd  have  been  if  tbe 
bond  by  which  they  were  secured  was  worth 
?1,000.  However,  if  It  be  shown  by  uncon- 
tradicted evidence  that  the  notes,  at  the 
time  of  their  assignment,  were  worthless,  then 
plaintiff,  in  the  event  of  a  favorable  verdict, 
will  be  entitled  to  recover  the  face  value  of 
the  notes  and  interest,  since  they  wonld  have 
had  that  value  had  the  bond  been  worth  tbe 
amount  represented  by  the  defendant 

[t]  Complaint  is  made  of  the  admission  of 
certain  evidence,  bnt  as  It  was  admitted  with- 
out objection  or  exception,  the  propriety  of 
the  court's  action  cannot  be  reviewed. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  oonsistent  with  this  opinion. 
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(Oonrt  of   Appeals  of   Eentadcy. 


1.  CoBPOKATiorrfl  «=s>e48— Foueign  Compawy 
— AwNUAi,    Ltcbwsk    Tax— Amoukt— How 

DBTKBMIRKD~"BtTSIiraSS  TSAKBAOIBD." 

The  tax  comminion,  In  determining  the  pro- 
portion of  capital  stock  emplojed  within  the 
state  in  aacertaiains  the  amonat  of  license  tax 
which  plaintillt  nonresidait  oorporation,  should 
pay  under  Ky.  St.  Supp.  1918,  |  4189c,  prop- 
erly included  (1)  total  amount  of  purchase,  and 
(2)  amount  of  purchase  in  the  state  in  its  cal- 
culations; the  term  "business  transacted,"  as 
used  in  the  statute,  meaning  not  only  income, 
but  erery  Icind  of  bnsiness  transacted  vrithin  the 
state. 

(Ed.  Note.— For  other  deflnitiosn,  see  Word* 
and  Phrases,  Second  Series,  Business  Tran*- 
acteiU] 

2.  CORPOBATIONB  4=>648  -'  ArNTTAL  lilCXNSB 

Tax— AMorirr. 
In  determining  the  amount  of  annual  license 
tax  of  nonresident  corporation  under  Ky.  St. 
Supp.  1918,  I  4189c,  the  tax  commission  may 
not  select  from  a  corporation's  busiaess  trans- 
actions only  mch  items  as  are  favorable  to 
fhe  state,  but  must  include  aU  transactions  dis- 
dosed  Iv  ttte  corporation's  report  which  it  is 
required  to  make,  aa  was  done  in  the  instant 
case. 

8.  COBPOBARONB  «S9948— FOBXIOR  COBPOBA- 

TioN— Pbiviu»b  Tax— RKPOBt  FmmiBHKS 

TO  Tax  CoiCKisBiON. 

.  Where  all  items  furnished  by  plaintifl  non- 
resident corporation  for  the  purpose  were  in- 
cluded by  tax  commission  in  fixing  amount  of 
plaintifTs  annual  license  tax  under  Ky.  St. 
Snpp.  1918,  I  4189c,  plaintifl  cannot  complain 
of  omission  of  items  of  property  which  might 
have  been  Included. 

Ai>plicatlon  for  an  Inlnncdon  by  the  P. 
£iorHIard  Company  against  James  A.  Scott 
and  others,  comprising  the  State  Tax  €!om- 
mlsslon  of  Kentuclcy.    Application  denied. 

Humphrey,  Crawford,  Middleton  &  Hum- 
phrey and  Charles  W.  Mllner,  all  of  Tx>u1b- 
Tllle,  for  plaintiff. 

Cfaarles  H.  Morris,  Atty.  Oen.,  and  D.  H. 
Bowerton,  Asst  Atty.  Oen.,  for  defendants. 

CLARKE,  J.  Upon  the  consideration  of 
tlUs  application  for  an  Injunotlon  made  be- 
fore me,  as  a  Judge  of  the  Court  of  Appeals 
In  an  action  pending  in  the  Franklin  circuit 
court,  I  haTo  sought  and  bad  the  assistance 
of  my  Associates,  Judges  HURT,  SETTLE, 
THOMAS,  and  QUIN,  all  of  whom  agree  with 
me  that  the  application  should  be  denied,  and 
that,  since  a  construction  of  the  statute  on 
taxation  not  heretofore  construed  la  Involved. 
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our  construction  thereof  dhonld  be  set  fottli 
in  an  opinion. 

[1]  Plaintiff  is  a  ncmesldent  corporation 
doing  businees  and  owning  property  In  and 
out  of  the  state,  and  as  such  Is  required  to 
pay  an  annual  license  tax  for  the  privileges 
exercised  within  the  state  by  section  4189c, 
TfA.  8,  Kentucky  Statutes,  whidi  also  pro- 
vides the  method  for  ascertaining  the  amount 
of  tbe  tax  to  be  paid  as  follows : 


May  80, 


"Domestic  and  foreign  corporations  shall '  pay 
an  annual  license  tax  of  fifty  cents  on  each  one 
thousand  dollars  of  that  part  of  their  author- 
ized capital  stock  represented  by  property  own- 
ed and  business  transacted  in  this  state,  whldli 
shall  be  ascertained  by  finding  the  proportion 
that  the  property  owned  and  business  transact- 
ed in  this  state  bears  to  the  aggregate  amount 
of  property  owned  and  business  transacted  in 
and  out  of  this  state.    •   •    •  •• 


TbB.eontioirersy  arises  over  tbe  meaning  of 
the  words  "business  transacted,"  as  used  in 
the  statate  and  as  applied  to  the  f (blowing 
agreed  fiicts  fOr  tbe  year  ending  December 
81, 1018: 

(I)  SnUre    grou    Income )  84,116,458  00 

(i)  Total  amount  ot  purctiaM IS,<24,'I3t  4( 

(S)  TSUI  valu*  ttt  tufttbla  property...   44,09S,76S  51 


Total     $156,833,998  07 

(4)  Orosa  Income  tor  Kentucky 226,816  29 

(5)  Amount  of  purcbases    In    Kentucky     8,828,847  06 
(()  Tain*  of  tanstble  proparty  tn  Kei^ 

t«cky    I.ua,liei86 


ToUI    I  10,369,244  IP 

Plaintiff  seeks  to  enjoin  tbe  tax  conunis- 
sion  from  including  items  2  and  6  above  In 
the  calculation  required  by  the  statute  to  de- 
termine the  proportion  of  its  capital  stock 
employed  within  the  state  upon  which  tbe 
tax  is  levied,  insisting  that  "bnsiness  trans- 
acted," as  used  In  the  statute,  means  only 
gross  Income;  while  the  tax  commission  in- 
sists it  means  not  only  income,  but  Includes 
every  kltid  and  character  of  business  trans- 
acted within  tbe  state,  and,  In  conformity 
with  that  construction,  has  fonnd  the  total 
of  bnsiness  transacted  and  property  owned 
by  applicant  in  and  out  of  tbe  state  to  be  the 
total  of  the  first  three  of  the  above  items, 
namely,  $166,833,988.07,  and  that  the  business 
transacted  and  property  owned  within  the 
state  is  the  aggregate  of  items  4,  5,  and  6, 
namely,  $10,369,244.20,  and  by  comparing 
these  aggregates  has  fixed  the  portion  of  the 
company's  capital  stock  employed  within  the 
state  at  $2,746,840,  tbe  tax  upon  which,  at 
the  rate  of  60  cents  on  $1,000,  amounts  to 
$1,373.42. 

To  follow  the  method  contended  for  by 
plaintiff  and  exclude  items  2  and  6,  the  por- 
tion of  Its  capital  stock  employed  in  the  state 
is  $582,663.20  upon  which  the  tax  would  be 
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''I861.3S.  Plalntlirs  coiitentlon  is  based  upon 
the  ordinary  meaning  and  understanding  of 
the  words  "total  business  transacted,"  wbich 
Is  unquestionablr  uBually  eziH^ssed  by  flg- 
nres  r^resentlng  tbe  gross  income,  but  dear- 
ly these  terms  are  not  used  in  this  statute  In 
.their  ordinary  or  general  significance,  but 
rather  in  their  technical  or  legal  sense,  which, 
as  Is  admitted,  covers  every  form  of  bnsi- 
ness  transacted  within  the  state.  It  was  cei^ 
talnly  not  the  purpose  of  the  Legislature  to 
.  tax  the  privllegie  of  one  Und  of  business 
transacted  la  the  state,  but  rather  to  tax  uni- 
formly every  kind  of  business  transacted 
her& 

It  would  hardly  be  contended  that,  had 
plaintiff  purchased  all  of  its  raw  materials 
within  the  state,  but  sold  all  of  Its  manufac- 
tured products  outside  the  state,  It  was  In- 
tended by  this  statute  that  it  should  not  pay 
any  license  tax  whatever  for  the  privilege  of 
dolDg  practically  one-half  of  its  entire  busi- 
ness In  the  state,  and  yet,  if  plaUitifl's  con- 
tention is  sound,  such  would  be  the  result ; 
because,  tor  illustration,  suppose  that  a  cor- 
poration owned  no  property  In  tbe  state,  bat 
purchased  all  its  raw  material  here,  amount- 
ing to,  say,  $10,000,  which  It  shipped,  manu- 
factured, and  sold  for  $15,000  elsewhere;  it 
would  have  transacted,  according  to  ploiu- 
tifTs  contention,  within  meaning  of  this  stat- 
ute no  business  within  the  state,  and  there 
would  be  nothing  np<»i  which  the  state  could 
collect  a  license  tax,  although  it  had  as  a 
matter  of  fact  and  within  the  legal  signlfl- 
canoe  of  the  terms  transacted  business  with- 


in the  state  amounting  to  |10,000,  or  40  per 
centof  its  entire  .-busineas.'  • . '.  -         -     - 

We  are  quite  sure  it  was  not  the  purpose  of 
tbe  statute  to  levy  a  license  tax  simply  upop 
the  privilege"  of  selling  property  within  the 
state,  and  to  exempt  from  taxation  the  privi- 
lege of  doing  every  other  character  of  busi- 
ness within  the  state,  and  w^  therefore  con- 
clude that  the  construction  placed  upon  the 
statute  by  the  tax  commission,  and  not  that 
contended  foe  by  plaintiff,  is  the  proper  one. 

[2, 3}  It  is  however,  true,  as  insisted  1^ 
plaintiff,  that  the  tax  comniis8l<»  may  not 
select  from  a  corporation's  business  transsc" 
tlons  only  such  items  as  are  favorable  to  the 
8tate>  as  a  basis  for  calculating  tbe  amount  of 
license  tax  to  be  paid,  but  must  Include  all 
aacb  transactions  as  are  disclosed  by  the  cor- 
poration's report  which  it  is  required  to 
make,  and  Oils  the  tax  commlsBion  has  done 
in  this  Instance.  iPlalnttff  does  not  contend, 
nor  has  information  been  furnished  fty  It 
which  shows^  that  ms  item  of  business  trans- 
acted within  or  out  of  the  state  has  been 
omitted  whidi  would  have  produced  a  result 
more  favorable  to  it,  although  it  is  quite 
obvious  that  many  items  of  business  have 
been  transacted  by  it  both  within  and  out  of 
the  state  that  might  have  been  properly  In- 
cluded in  the  calculation;  but,  as  all  items 
were  included  that  were  famished  by  plain- 
tiff in  its  report  for  the  purpose.  It  is  mani- 
fest that  it  cannot  complain  because  of  such 
omissions. 

Wherefore  the  application  for  an  injunc- 
tion is  denied. 
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(No.  2690.) 

(Supreme  Conrt  of  Texas.     May  T,  1018.) 

1.  l^nxaiiAPHS  AitD  TciJvpBoirxB   •=»10(2>— 

nnUEPHOini   GORFOBATIONB— STATTmS. 

A  corporation  organited  for  the  express 
purpose  of  operating  a  long  ctbtence  telephone 
Use  haa  the  power  and  may  be  treated  tts  "cre- 
ated for  the  purpose  of  eonstmcting  and  main- 
taining Bn<a  line,"  within  Her.  St.  1911,  art. 
1231,  anthorizing  such  companies  to  conatrnct 
their  poles  and  wires  upon  jpablic  roads  or 
streets. 

2.  T>u:eiAPRa  amd  TKjjtpaaswB  «a>lO<a>>- 
JEUeHT  TO  Hawxaut  Lima  —  Towa-Bnat 
Stbsstb.  ' 

Streets  in  a  town  site  wUdt  have  been  dedi- 
cated to  publio  nae  by  the  town-site  company, 
which  has  reserved  a  right  to  gr^t  the  nse  of 
such  streets  to  telephone  companies,  are  sub- 
ject to  the  operation  of  Rev.  St  1911,  art  1231, 
anthorizing  telephone  companies  to  coiutruot 
their  polea  and  wires  npon  any  public  road  or 
street 

3.  Dkmoatiow  «=>14  —  aTKKMB  is  Towir 
Srnj— NECESsrtT  of  Acokpttno  Gbartbe. 

Hie  dedication  of  streets  and  alleys  to  the 
nae  of  the  public  in  a  town  -site  is  not  rendered 
invalid  by  want  of  acceptance  by  the  munieipal- 
ItT,  tbere  not  being  sufScient  number  of  inhabi- 
tants to  organize  a  municipal  Kovernment,  so 
•8  to  make  inapplicable  Rev.  St  1911,  art.  1231, 
authorizing  a  telephone  company  to  maintain 
lines  on  public  roads  or  streets. 

4.  I>bdioatior  «s»55  —  Rcstbiotioks  bt 
Dedicatob— Vaumtt. 

He  general  rule  that  a  dedicator  may  Im- 
pose such  restrictions  as  he  may  see  fit  on  mak- 
ing a  dedication  of  his  property  to  a  public  use 
is  subject  to  the  limitation  that  the  restriction 
be  not  repugnant  to  the  dedicatiou  or  against 
public  policy. 

Hawkins,  J.,  dissenting. 

Error  to  Oourt  of  OMl  Appeals  of  Scy- 
entb  Supreme  Judicial  District 

Suit  by  the  Roaring  Springs  Xown.site 
Company  against  the  Fadocah  Telephone 
Company,  for  an  injunction.  A  judgment 
tot  defendant  was  affirmed  by  the  Court  of 
Civil  Appeals  (164  S.  W.  60).  and-  plalntlfl 
bring*  error.    Affirmed. 

Decker  &  Clarke,  of  Quanah,  for  plaUtlff 
In  error. 

T.  T.  Bouldln,  of  Matador,  for  defendant 
In  error. 


6RE:I£MW00D,  J.  Plaintive  in  .error  ap- 
plied for  a  temporary  injunction  to  restrain 
detetTdant  in  error  from  constructing  a  tele- 
phone Hue  acroaa  a  section  of  land,  which 
belonged  to  plaintiff  U  error  in  Motley  coun- 


CO.  V.  TAiDUOAS  TEtXPHOlTE  CO.        U7; 
S.W.) 

ty.  One  hnadred  and  sixty  acres,  near  tb» 
center  of  the  section,  had  beeai  sabdivided' 
into  lots,  blocks,  streets  and  alleys,  for  a^ 
town  idte,  and  both  by  plat  and  deed  th« 
streets  and  all^s  bad  been  dedicated  to. 
pnbUe  OR  by  idaiatia  in  ertoi%  provided, 
however,  ttiat  plaiatlff  in  error  andertook 
to  reserve  to  itself  the  exoluBlve  right  to 
grant,  for  a  valuable  ooosideratton,  to  any 
person  or  corporation  the  rl^ht  to  «ue  the, 
streets  and  allays  to  construct  telephone, 
telegraph,  and  decttic  light  wires  and  poles, 
and  gas,  water,  and  sewer  mains.  Some  of 
the  town  lota  had  been  sold  by  plalntlfl  in 
MTor,  but  tbere  have  not  been  sufficient 
residents  ot  tbe  town  site  to  form  a  munic- 
ipal gDveminent  Defendant  in  error  had 
incorporated  Cor  th»  purpose  of  oiiecatinK 
a  system  of  telephone :  lines,  both  local  and 
long  distance  In  Cottle  county,  and  long  dis- 
tance in  Motley,  Dickens,  Childress,  and 
Foard  coonties,  and  bad  begun  erecting 
ptriies  and  stringing  wires  in  and  over  the 
streets  and  alleys  of  the  aforesaid  160  acres 
of  land,  and  along  a  certain  right  of  way 
over  tbe  remainder  of  the  aforesaid  section, 
which  it  bad  undertaken  to  condemn  by 
Certain  proceedings  against  plaintiff  in  error, 
in  tbe  county  court  of  Motley  county,  which 
were  Calmed ,  to  be  Invalid  on  various 
grounds,  but  principally  on  tbe  ground  that 
defendant  in  error  did  not  possess  any  right 
to  exercise  tbe  power  of  eminent  domain. 

Plaintiff  In  error's  rlgbt  to  the  Injunc- 
tion n(u8t  rest  either  upon  an  invasion  by 
defendant  in  error  of  a  valid  reservation 
by  plaintiff  In  error  of  exclusive  right  to 
grant  tbe  use  of  the  streets  and  alleys  In  tbe 
town  site  to  a  corporation  operating  a  long 
distance  telephone  line,  or  upon  an  unla.wful 
infringement  upon  its  iltle  and  possession 
as  owner  of  the  portion  of  its  section  of 
land  outside  of  the  town  site. 

As  heretofore  construed,  article  1231  of 
our  Revised  Statutes  declares  it  to  be  tbe 
public  policy  of  tbe  state  that  corporations 
created  for  tbe  purpose  of  constructing  and 
maintaining  long  distance  telephone  linea 
shall  be  authorized  to  conjstruct  their  polea 
wires,  etc.,  upon  any  of  tbe  public  roads, 
streets,  and  waters  of  tbe  state.  In  such 
manner  as  not  to  incommode  tbe  public  in 
tbe  use  of  tbe  roads,  streets,  and  waters^ 
and  this  statute  is  a  declaration  that  the 
Legislature  considers  the  interest  of  the 
public  In  convenient  telephone  service  su- 
perior to  any  private  Interest.  City  of 
Brownwood  v.  Brown  TeL  &  TeL  Co.,  106 
lex.  116,  157  S.  W.  1163. 

Tbere  are  no  averments  of  sufficient  facts 
to  support  any  claim  that  the  public  would 
be  incommoded  in  its  use  of  tbe  town-site 
streets  and  alleys  by  defendant  In  error's 
poles  or  wires,  but  It  is  denied  by  plaintiff 
in  error  'that  defendant  In  error  Is  a  cor- 


4t=>^r  other  cases  see  sams  topic  and  KEt'-NVMBER  In  all  Key-Numbered  DlgeatB  andluaexes 


Digitized  by 


Google 


1«8 


212  SOUTBWESTERN  BEPOBTBR 


(f:fXi 


pomtlon  created  to  eonstruet  and  maintain 
a  long  distance  telepbone  line,  or  that  the 
streets  and  alleys  of  tbe  town  Bite  ai«  pub- 
lic streets  or  roads  within  the  true  meaning 
of  article  1281. 

[1]  We  tblnk  that  a  corporation  organized 
for  the  express  purpose  of  operating  a  long 
distance  telephone  line  possesses  the  power, 
and  hence  may  properly  be  treated  as  "cre- 
ated for  the  purpose,  of  constructing  and 
maintaining"  such  line.  For  the  mainte- 
nance of  the  line  Is  necessary  to  tbe  oi)em- 
tlon  thereof,  and  the  construction  of  the  line 
Is  a  direct  and  nsnal  method  of  procnrlng  It 
for  maintenance  and  operation.  No  one 
now  doubts  that  the  law  is  ccMrrectly  declared 
when  It  Is  said  in  Northslde  By.  Oo.  v. 
Worthlngton,  88  Tex.  669,  80  8.  W.  1066, 
88  Am.  St  Rep.  778: 

"Corporations  are  the  creatures  of  the  law, 
and  they  can  only  exercise  such  powers  as  are 
granted  to  them  by  the  law  of  their  creation. 
An  express  grant,  however,  is  not  necessary. 
In  every  expren  grant,  there  la  implied  a  power 
to  do  whatever  ia  necessary  or  reasonably  ap- 
propriate to  the  exercise  of  the  authority  ex- 
pressly conferred.  •  •  •  In  short,  if  the 
means  be  auch  aa  are  usually  resorted  to,  and  a 
direct  method  of  accomplishing  the  purpose  of 
the  incorporation,  they  are  within  its  powers; 
if  thny  be  unusual  and  tend  in  an  Indirect  man- 
ner only  to  promote  its  interests,  they  are  held 
to  be  ultra  vires." 

[2]  In  our  opljUoQ*  streets  In  a  town  site 
which  have  been  dedicated  to  public  use  In 
the  manner  shown  by  the  petition  of  plain- 
tiff in  error  are  subject  to  the  operation  of 
the  statute. 

[3]  The  contention  Is  without  merit  that 
tbe  dedication  to  the  public  of  tbe  streets 
and  alleys  must  fail  for  want  of  acceptance 
by  a  municipality  embracing  tbe  100  acres. 
The  court  in  Atkinson  r.  Bell,  18  Tex.  474, 
announced  that  a  dedication  to  the  public 
would  not  be  defeated  for  want  of  an  ac- 
ceptln;;  grantee,  adopting  the  rule  on  tliat 
subject  expounded  in  City  of  Cincinnati  v. 
the  Lessees  of  White,  6  Pet  432,  8  L.  Bd. 
462,  as  follows: 

"Dedications  of  land  for  public  purposes  have 
frequently  come  under  the  consideration  of  this 
court;  and  the  objections  which  have  generally 
been  raited  against  their  validity  have  been 
the  want  of  a  grantee  competent  to  take  the 
title  applying  to  them  the  rule  which  prevails 
in  private  grants,  that  there  must  be  a  grantee 
as  well  as  a  grantor.  But  that  ia  not  the  light 
in  which  this  court  has  considered  suclf  dedi- 
cations for  public  use.  The  law  applies  to  them 
rules  adapted  to  the  nature  and  circumstances 
of  the  case,  and  to  carry  into  execution  the  in- 
tention and  object  of  the  grantor,  and  secure 
to  tbe  public  the  benefit  held  out,  and  expected 
to  be  derived  from  and  enjoyed,  by  the  dedi- 
cation. It  waa  admitted  at  tbe  bar  that  dedica- 
tions of  land  for  charitable  and  religious  pur- 
poses, and  (or  public  highways,  were  valid,  with- 
out any  prantee  to  whom  the  fee  could  be  con- 
veyed.   Although  such  are  the  cases  which  most 


frequently  occur  and  are  to  be  found  in  the 
books,  it  is  not  perceived  how  any  weU-grDonded. 
distinction  can  be  made  between  such  cases  and 
the  present.  The  same  necessity  exists  in  the 
one  case  as  in  the  other  for  the  purpose  of 
effecting  the  object  intended.  Tbe  principlei  if 
well  founded  in  the  law,  most  have  a  general 
appUcatiiHi  to  all  appropriations  aad  dedieatlMa 
for  public  use,  where  there  ia  no  grantee  ia  esi? 
to  take  the  fee.  But  this  forms  an  exception 
to  the  rule  applicable  to  private  grants,  and 
grows  out  of  the  necessity  of  tbe  case.  In  this 
class  of  cases  there  may  be  instances,  contrary 
to  the  general  rule,  where  the  fee  may  remain 
in  abeyance  until  there  is  a  grantee  capable  of 
taking;  where  the  object  and  purpose  of  tlie 
appropriation  look  to  a  future  grantee,  in  whom 
the  fee  is  to  vest  But  the  validity  of  the  dedi- 
cation does  not  depend  oa  this ;  it  will  preclude 
the  party  making  the  appropriation  from  re- 
asserting any  right  over  the  land,  at  all  events, 
so  long '  as  it  remains  in  public  use,  although 
there  may  never  arise  any  grantee  capable  of 
taking  the  tee." 

The  doctrine  is  again  apinoTed  In  Parisa 
V.  City  of  DaUas,  83  Tex.  258,  18  &  W.  068. 

The  substance  of  tbe  opinion  In  the  case 
of  the  City  of  Corsicana  v.  Zorn,  97  Tex, 
323,  78  S.  W.  026,  as  appUed  to  the  facts  of 
this  case,  is  that  plaintiff  la  error's  deed  of 
dedication  had  the  effect  to  invest  in  the 
purchasers  of  town-site  lots  and  their  as- 
signs the  right  for  themselves  and  for  all 
others  to  forever  use  the  streets  and  alleys, 
with  the  duty  of  enforcing  snch  right  Im- 
posed <m  any  incorporated  town  or  city 
which  might  be  later  so  formed  as  to  Include 
the  streets  and  alleya  The  objection  of  the 
former  owner  in  that  case  that  there  bad 
been  no  acceptance  of  the  dedicatloa  of  the 
stoeets  and  aUeys  was  thus  disposed  of: 

"There  was  no  necessity  for  such  acceptance, 
for  the  right  which  vested  in  the  purchasers  of 
the  different  lots  and  through  them  in  the  pub- 
lic was  irrevocable." 

The  public  is  as  much  Interested  in  being 
afforded  convenient  means  of  long  distance 
telephone  conuunnication,  through  the  uti- 
lization of  streets  and  alleys  dedicated  to 
the  use  of  the  public,  before  as  after  the 
streets  and  alleiys  are  subject  to  municipal 
control,  and  we  can  see  no  good  reason  for 
denying  tbe  salutary  benefits  of  artlde  1231 
from  the  time  the  streets  and  alleys  ai« 
impressed  with  the  public  use. 

[4]  Having  determined  that  under  tbe 
public  policy  of  the  state,  a  corporation 
formed  to  operate  a  long  distance  telephone 
line  was  clothed  with  the  authority  to  con- 
Eto^ct  apd  {maintain  its  poles  and  Ilnet 
along  the  dedicated  streets  and  alleys  In 
an  unincorporated  town  site,  the  attempt  to 
reserve  to  plaintiff  In  error  a  right  incon- 
sistent with  such  authority  cannot  be  up- 
held. For  the  general  rule  that  tbe  dedi- 
cator may  impose  such  restrictions  as  he 
may  see  fit  on  makiiig  a  dedication  of  his 
property  is  subject  to  the  tborou£^ly  estab- 
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llahed  Iliultattaii  tbat  the  teatitotlon  be  not 
repngnant  to  the  fledlcation  or  against  pub- 
lic pcdlcy.  IS  07c.  460;  Blchter  t.  GniQlte 
MtK.  Co^  107  Tu;  03,  174  S.  W.  284,  li.  &. 
A.  1916A.  504;  HcDudel  t.  Pnckett,  68  8. 
W.  1011 ;  Jones  ▼.  Carter,  46  Tex.  OiT.  App. 
450,  101  S.  W.  514;  KoenKheliii  t.  Miles, 
67  Tex.  121,  2  &  W.  81;  Bldiards  t.  Cln- 
dnnatl,  31  Ohio  St  613. 

The  power  of  eminent  domain  la  ezprea»- 
ly  conferred  on  long  distance  telephone  (xhd- 
panics  by  article  128S,  B.  S.,  and  the  avesr- 
ments  of  plaintiff  in  error's  petition  are 
wholly  Insufladent  to  show  any  invalidity 
In  the  condemnation  proceedings  conducted 
by  defendant  in  error. 

It  follows  that  plaintiff  in  error  failed 
to  show  that  it  was  entitled  t»  the  injon^- 
tlon  whldi  It  sought,  and  the  Judgments  of 
the  district  court  and  of  the  Coort  of  CItII 
Appeals  are  afflrmed. 

HAWKINS,  J.  (dissenting).  A  dedication 
of  streets  and  alleys  is  operative  even  in  the 
absence  of  formal  acceptance  of  the  grant 
The  attempted  reservation  of  rights  In  th« 
dedicated  streets  and  alleys  Is  void,  because 
in  conflict  with  the  broader  purpose  and 
with  the  terms  of  the  grant,  and  because 
contrary  to  public  policy  aa  reflected  by  R. 
S.  art  1231.  To  soch  streets  that  statute 
applies,  and  over  them  it  gives  right  of  way 
to  "corporations  created  for  the  purpose  of 
constructing  and  maintaining  magnetic  tele- 
graph lines." 

Tbe  qnoted  descr^tlye  phrase  Indndes, 
generically,  magnetic  telephone  lines.  Rail- 
way V.  Telephone  Co.,  83  Tex.  313,  55  S.  W. 
117,  49  L.  R.  A.  459,  77  Am.  St  Rep.  884. 
Consequently  if  the  purpbse  clause  of  this 
telephone  company  authorizes  it  to  construct 
and  maintain  long  distance  telephone  lines. 
It  is  entitled  to  a  right  of  way  over  the 
streets  of  said  town  site  (City  of  Brown- 
wood  v.  Telephone  Co.,  106  Tex.  114,  157  8. 
W.  1165);  but  not  so  if  the  legal  effect  of 
its  charter  is  to  limit  its  corporate  powers 
to  the  mere  operation  of  telephone  lines, 
withholding  and  denying  anthority  to  con- 
struct and  maintain  such  lines. 

B^irthermore,  corporations  of  the  class  so 
defined  by  article  1231  are  within  the  opera- 
tion of  our  condemnation  statutes,  and 
thereby  are  prirllegM  to  exercise  the  sov- 
ereign power  of  eminent  domain.  R.  8.  art. 
1232.  If  this  telephone  company  is  within 
that  favored  class.  It  has  a  legal  right  to 
condemn  a  right  of  way  across  the  unplat- 
ted portion  of  the  town-site  company's  land ; 
bat,  unless  it  falls  within  the  stated  classi- 
fication. It  la  not  within  the  purview  of  our 
condemnation  _  statutes,  and  therefore  can- 
not legally  e:dprclse  that  power  of  eminent 
domain.  But  does  a  charter  power  to  "op- 
erate" telephone  lines  Include,  by  implica- 
tl<Mi,  statotoiy  power  to  construct  and  main- 
tain snch  Unes^  and  by  reference  power  to 


condemn  prlvattiy  owned  4aads!  More  con- 
cretely, under  our  statutes  and  the  purpose 
clause  of  this  telephone  company's  charter, 
has  the  state  clothed  that  corporation  with 
power  and  authority  to  construct  and  main- 
tain telephone  lines,  and  to  condemn  land 
therefor,  as  .well  as  to  "operate"  them? 
That  la  the  only  feature  of  this  case  upon 
which  I  dissent  The  majority  opinion  la 
both  its  branches — as  to  right  of  way  over 
said  streets  and  also  as  to  right  of  way 
over  said  unplatted  land — rests,  ultimately, 
upon  an  affirmative  answer  to  my  forego- 
ing questi<nis;  but  I  think  those  questions 
should  be  answered  negatively.  How  can  a 
part  include  the  whole  of  anything? 

If  the  issue  thus  presented  involved  mere- 
ly a  construction  of  the  purpose  clause  of 
said  diarter  In  the  light  of  our  general  in- 
corporation statute  alone,  the  question 
would  be  serious  enough;  but  it  is  doubly 
important  in  that,  in  deciding  It,  we  must 
determine  also  whether  the  benefits  of  con- 
demnation statutes  shall  be-  thereby  extend- 
ed, by  construction  and  Implication,  to  in- 
clude a  corporation  operating,  as  does  de- 
fendant In  error,  under  a  charter  whose  pur- 
pose clause  falls  to  enumerate,  spedflcally, 
any  expressly  designated  statutory  purpose 
in  furtherance  of  which  ons  condemnation 
statutes,  by  their  own  terms,  or  by  express 
reference,  expressly  run. 

Said  charter  rests,  for  authority,  solely 
upon  R.  S.  art  1121,  subd.  8,  wherein  onr 
general  incorporation  law  declares: 

"The  purposes  for  which  private  corporations 
may  be  formed  are :  *  *  *  the  construction 
and  maintenance  of  a  telegraph  and  telephons 
line." 

The  purpose  clause  of  said  Charter  de- 
clares ; 

"This  association  is  fonned  for  the  purpose  of 
operating  a  through  system  of  telephone  lines," 
etc. 

"> 

It  does  not  use  the  word  "construct,"  or 
the  word  "maintain,"  or  any  derivative  of 
either  of  them.  Nowhere  does  our  law  ex- 
pressly authorise  the  formation  of  a  cor- 
poration bx  the  purpose  of  "operating"  a 
telegraph  or  telephone  line.  Unquestionably 
the  quoted  phraseology  of  said  charter  Is 
not  expressly  or  speciflcaUy  authorized  by 
law,  and  does  not  expresdy  clothe  that  cor- 
poration with  power  or  authority  to  con- 
struct and  maintain  a  telephone  line,  and 
consequentiy  does  not  bring  defendant  in 
error  clearly  under  the  operation  of  either 
article  1231,  relating  to  public  streets,  or 
article  1232,  relating  to  condemnation  pro- 
ceedings. Conversely,  If  defendant  In  error 
Is  entiUed  to  the  benefit  of  either  or  both 
of  those  statutes,  as  my  Associates  declare 
it  Is,  it  enjoys  those  privileges  solely  upon 
the  theory  that,  by  construction  and  impli- 
cation, a  charter  which  purports  to  author- 
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Ize  a  corporation  to  "operate"  a  tel^bone 
line  confen  upon  ttaat  corporation  full  stat- 
utory power  and  anthorlty  to  constract,  orig- 
inally, and  to  maintain,  a  telegrrapb  line,  em- 
bracing, as  a  consequence,  and  by  virtue  of 
artldes  1231,  1232,  tbe  bigh  poven  of  «Bi- 
nent  domain  thereto  wmferred  upon  "cor- 
porations created  for  the  purpose  of  con- 
structing and  malntahdng  magnetic  Me- 
grapb  lines." 

If  tbe  majority  opinion  la  sound  tn  so 
holding,  then,  for  like  reasons,  and  for  the 
added  reas(Hi  that  H.  S.  art  6405,  which  au- 
thorizes the  Incorporation  of  raUroad  com- 
panies, expressly  uses  the  word  "operating," 
a  charter,  gbuidy  declaring  the  purpose  of 
a  corporation  to  be  to  "operate"  a  raUroad 
from  Brownsville  to  Tezarkana,  would  con- 
fer upon  such  corporation,  under  B.  ti.  art 
6406,  full  8tatut<Mry  authority  for  "con- 
structing, owning,  maintaining  and  operat- 
ing such  railroad,"  Including,  of  course,  the 
right  given  by  articles  6S06-6S22  to  raU- 
road companies  to  condemn  land  for  right 
of  way,  etc.  The  argum^it  Is  that  "op- 
erate," as  nsed  In  said  charter,  includes 
"construct  and  maintain,"  as  those  words, 
or  their  quoted  derivatlveB  are  used  in  our 
incoriwration  statutes.  Btymologically  the 
words  "operate''  and  "construct"  have  es- 
sentially different  meanings  and  "operate" 
slgnlfl^  working  something  already  con- 
structed. Construction  ends  before  opera- 
tion begins;  the  latter  begins  where  the 
former  ends.  The  terms  are  complementary 
— not  synonymous.  As  stated  In  the  opinion 
of  Judge  S.  F.  Sadler,  of  Section  B  of  our 
Commission  of  Appeals,  to  which  this  cause 
was  referred  by  this  court,  the  word  "oper- 
ate" "pertains  to  output,  and  does  not  in- 
clude machinery  necessary  to  the  construc- 
tion of  a  plant  Authority  to  issue  oonds  to 
purchase  and  construct  does  not  cover  the 
Issuance  of  bonds  to  maintain  and  operate. 
Words  and  Phrases,  vol.  6,  p.  4989,  Second 
Series,  vol.  8,  p.  748."  As  defined  by  lexlcog- 
rapbere,  and  in  the  language  of  the  plain 
people,  the  words  mentioned  have  radically 
different  primary  signiflcatlons.  As  used  In 
article  6405  they  are,  very  plainly,  not 
synonymous;  and.  In  my  opinion,  they  are 
not  Interchangeable  within  contemplation  of 
articles  1121,  1231,  and  1232,  supra.  I  am 
not  familiar  with  any  canon  of  construcUon, 
or  decision  which  supports  that  view  that 
"operate"  and  "construct"  and  "maintain," 
and  their  d^lvatives,  are  synonymous,  and 
therefore  Interchangeable,  in  the  purpose 
clause  of  the  charter  of  the  telephone  com- 
pany or  of  any  other  corporation,  and  none 
is  cited  In  the  majority  opinion  in  this 
cause.  Upon  that  point  I  have  not  time  now 
to  search  the  books.  In  said  opinion  we  are 
referred  to  the  Northslde  Railway  Case. 
Tbe  only  cognate  principle  enunciated  in 
that  declslcm  1»  to  the  effect  that  a  duly 


chartered  corporation  may  have  and  exer- 
cise fairly  Implied  powen  In  addition  to  the 
powera  ezpiessly  enumerated  In  and  con- 
ferred by  Its  charter  and  tbe  statntes;  and 
that,  of  course,  is  sound.  But  that  dedalOD 
la. not  authorfty  for  the  oonclusloii  annonnC'' 
ed  by  my  Associates,  to  tbe  effect  that  pow- 
er to  "operate"  a  tel^hone  line  carries  pow- 
er to  construct  and  maintain  such  line.  CQifr 
doctrine  of  tbat  dted  case  relative  to  Im- 
plied powers  has  no  direct  application  to 
thla  caae.  Here  ttie  telescope  is  reversed.  In 
a  sense,  the  present  issue  being  simply  wheth- 
er a  corporation  whose  charter  sets  ont  In 
Its  purpose  clause  only  one  purpose,  which 
is  not  even  specifically  mentioned  in  our 
general  Incorporation  stetute,  and  wlilch,  it 
It  la  permissible  at  all,  is  so  solely  because 
It  is  an  implied  power  of  corporations  when 
duly  chartered  under  said  subdivision  8  of 
article  1121,  really  has,  and  legally  may  ex- 
ercise, all  the  several  powers  enjoyed  by  a 
corporation  the  purpose  clause  of  whose 
charter  follows  the  precise  phraseology  of 
tbe  statute. 

I  can  see  no  good  reason  for  holding  that 
a  charter  purpose  clause  whidi  seta  out 
only  one  of  several  expressly  enumerated 
statutory  purposes  should  be  held  to  confer 
upon  the  corporation  all  of  the  powers  wrap- 
ped up  in  aU  such  statutory  purposes;  and 
the  same  reasoning  applies,  with  added 
force,  when,  as  in  this  instance,  the  purpose 
clause  of  the  charter  mentions  not  even  one 
expressly  steted  statutory  purpose  but,  in 
lien  of  the  statutory  terms,  employs  one 
which,  at  most,  carries  only  an  Implied  pow- 
er which  a  properly  chartered  corporation 
of  such  general  character  would  have  mere- 
ly as  an  tocident  of  expressly  enumerated 
statutory  powers  specifically  mentioned  in 
its  charter. 

If  a  corporation  desires  to  have  and  exer- 
cise all  the  powera  enumerated  in  any  par- 
ticular subdivision  of  article  1121,  it  may 
acquire  them  by  simply  inserting  such  pow- 
ers in  the  purpose  clause  of  Its  articles  of 
incorporation  in  haec  verba,  or  In  substence: 
and  if,  through  design  or  oversight,  it  falls 
to  do  so,  it  should  be  held  by  the  courts  to 
Its  own  election,  and  accordingly  should  be 
denied  tbe  exercise  of  powers  which,  though 
within  its  grasp,  it  never  claimed  when 
asking  of  the  state.  Its  creator,  power  to  be 
and  power  to  do.  And  especially  it  seems  to 
me  is  that  view  of  the  subject  applicable 
In  cases  like  this,  wherein  is  involved  the 
question  as  to  the  power  of  the  courts  to 
extend  to  such  negligent  or  very  modest  cor- 
poration, purely  by  construction  and  Impli- 
cation, the  rights  of  eminent  domain. 

In  line  with  my  views  on  this  subject  this 
court,  through  Gaines,  J.,  afterward  .Chief 
Justice  said: 


"The  matter  of  condemning  property  for 
ervoirs  is  not  named  in  the  title  to  the  act.  nor 
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ia  h,  as-  w«  tUak,  Htpreaacd  bj  the  iiiw<i«ii 
of  'water  mains.'  The  fonoer  term  is  .not  ooai- 
prehended  within  the  latter.  They  are  in  no 
rpspect  synonymotis;  and  the  things  they  rep- 
resent, though  intimately  connected  In  their 
actual  use,  are  distinctly  different  Heir  rela- 
tion to  each  other  and  tiidr  eonneedon  is  ot^- 
nary  use — the  necessity  of  one  to  the  other 
which  may  exist  undlr  certain  circumstances— 
may  evince  the  intention  of  the  Legislature  to 
make  the  law  applicable  to  both.  But  it  is  not 
with  a  question  of  intention  we  deal.  The  in- 
quiry is  not  what  the  Legislature  intended  to 
embrace  in  the  title,  but  what,  by  the  temui 
employed,  it  did  in  fact  embrace.  •  •  •  The 
statute  under  consideration  Is  yoid  in  so  far  as 
it  attempts  to  authorise  the  condemnation  of 
property  for  reservoirs  and  standpipea." 
Adams  t.  Waterworks,  86  Tex.  48S,  26  S.  W. 
606. 


Thece  tbe  effect  of  a  statnte  was  restrict- 
ed to  the  area  defined  in  its  caption;  here, 
according  to  my  own  indlvldnal  view  of  the 
matter,  the  ettect  of  a  charter  ebould  be 
limited  to  the  fair  and  ordinary  meaning  of 
the  words  actually  employed  in  its  purpose 
danse.  The  public  policy  of  this  state,  as 
reflected  by  onr  state  Constltntlon,  and  by 
onr  statnte  laws,  and  by  onr  dedslons,  has 
been,  traditionally,  to  restrict  corporations 
to  tbe  exercise  of  only  each  powers  as  they 
clearly  possess,  ^nie  action  of  this  court, 
in  this  case,  seems  to  me  to  go  to  an  ex- 
treme opposite.  The  pendulum  seems  to 
have  swong  far  back  since  tbe  dedsion  of 
this  conrt  In  Smith  y.  Wortham,  Seeretai? 
of  State,  108  Tex.  106,  15T  S.  W.  740,  where- 
in I  thought  this  court,  as  then  constituted, 
ctBistraed  article  1121  too  strictly,  even 
tbou^  that  case  presented  noqaeetton  as 
to  tbe  aivllcabiUty  of  otur  ooodemnatlon 
statutes. 

The  report  of  tbe  Commission  of  Appeals 
on  this  case  Is  to  the  effect  that  tbe  alleged 
dedication  of  streets  In  said  town  site  is  in- 
<9>eratlTe,  for  lack  of  acceptance;  tbat  the 
tel^dione  company  was  invading  tbe  proper- 
ty rights  of  tbe  town-site  company;  and 
that,  under  the  peculiar  phraseology  of  its 
charter,  the  telephone  company  is  destitute 
of  tbe  right  of  eminent  domain;  upon  which 
condtiaions  followed  the  recommendation 
that  the  case  be  reversed  and  remanded  to 
tbe  trial  court 

Its  conclusion  as  to  tbe  restricted  signifi- 
cation and  legal  effect  which  should  be  given 
to  "opeTAie"  in  said  diarter  is  In  line  with 
tbe  views  herein  expressed ;  and  in  stating 
them  I  have  drawn  freely  upon  said  com- 
mission's opinion. 

While  I  do  not  approve  tbe  commission's 
view  as  to  tbe  effect  of  the  attempted  dedi- 
cation of  streets,  my  general  conclusion  Is 
tbat  defendant  In  error  Is  not  within  the  op- 
eration of  articles  1231,  1232,  and  that  tbe 


wtI^  ot  Injunction  albould  have  been  grant- 
ed; wherefore  said  recommendation  of  the 
Commission  of  Appeals  should  be  adopted  by 
this  court. 


LLANO  ORANITB  ft  HABBLB  00.  ▼.  HOL- 

LINGBIB..    (No.  60-2787.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
May  28,  191d.) 

1.  PiXDOM  «=s>S(K2>— AtrrHOBiTT  or  Flxdoeb 
—Cashing  Chkck— Kisoitai,  at  PAYSoniTs 
ii»  Fnix. 

Where  assignment  from  plaintiff  of  balance 
dae  plaintiff  as  snbeontractor  for  materials 
was  held  by  bank  as  a  mere  pledge  or  ctrilater- 
al  to  secure  payment  of  certain  indebtedness 
due  it  by  plaintiff,  the  cashing  by  Ute  bank  of 
a  check  for  less  than  the  amount  claimed  by 
plaintiff,  which  check  had  been  sent  the  bank 
by  the  contractor  and  recited  that  it  was  in 
fun,  when  there  was  a  dispute  as  to  whether 
the  contractor  should  pay  liquidated  damages 
for  delay,  did  not  constitute  an  accord  and  sat- 
isfactiota. 

2.  SlSTOFFII,    4=>58— B<lTnXi.BU    ESIWPFKti— 

Eleuents. 
One  of  the  necessary  elements  of  an  equi- 
table estoppel  is  tbat  tbe  person  claiming  it 
must  have  been  induced  to  alter  his  position 
in  such  manner  that  he  will  be  injured  if  tbe 
estoppel  is  hot  declared. 

8.  Estoppel  9=976— BquttabIiX  EstoppeLi— 
AxTKRiRO  Onk'b  Position  to  Hia  Injttbt. 
Where  bank  held  assignment  of  balance  due 
plaintiff  as  aobeontractor  for  materials  as  a 
mere  pledge  to  secure  certain  indebtedness  due 
it  by  plaintiff,  defendant  debtor  could  not  claim 
that  plaintiff  was  estopped  b>  deny  the  bank's 
authority  to  aeeeyt  less  than  the  amount  dpe 
in  full  aatisfaotion  of  defendant's  liability;  de- 
fendant having  paid  only  admitted  liability  and 
protected  hia  rights  under  contract 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  the  Uano  Granite  &  Marble  Com- 
pany against  Job  Hollinger.  Judgment  for 
plaintiff  was  reversed  by  the  court  of  Civil 
Appeals  (173  S.  W.  603),  and  plaintiff  brings 
error.  Judgment  ot  Court  of  Civil  Appeals 
reversed,  and  that  of  trial  court  aflirmed. 

Holland  &  Holland,  of  Orange,  for  plain- 
tiff in  error. 

Jacobs  &  Newman,  of  Kansas  City,  Mo.,  and 
Hlghtower,  Orgaln  &  Butler,  of  Beaumont, 
for  defendant  in  error. 

STRONG,  J.  This  suit  was  brought  by  ■ 
the  Llano  Granite  &  Marble  Company  against 
the  defendant,  Hollinger,  to  recover  for  ma- 
terial furnished  and  work  performed  by 
plaintiff,  as  subcontractor  under  defendant, 
in  the  construction  of  a  church  building  In 
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the  dty  of  Orange,  Tex.  The  case  was  tried 
In  the  court  below  without  the  Intervention 
of  the  jury  and  resulted  in  a  judgment  In 
favor  of  plaintlfT. 

[1]  The  only  question  for  determination  is 
whether  under  the  evidence  Judgment  should 
have  been  rendered  for  defendant  under  his 
plea  of  accord  and  satisfaction.  The  evidence 
upon  this  issue  is  in  substance  as  follows: 
On  June  7,  1909,  the  board  of  directors  of  the 
olaintiir  corporation  passed  the  following  res- 
olution: 

"Meeting  of  the  board  of  directors  of  the 
lilano  Granite  &  Marble  Company  held  in  the 
office  of  the  secretary  at  San  Antonio,  Texas, 
on  the  7th  day  of  June,  1909.  Present  J.  S. 
Sweet,  A.  J.  Bidder,  George  Bodet.  It  appear- 
ing tbat  the  National  Bank  of  Commerce  of 
San  Antonio,  Texas,  holds  the  company's  notes 
to  a  large  amount,  for  advances  made  on  ac- 
coant  of  the  church  constructed  at  Orange, 
Texas,  and  tbat  more  funds  wiU  be  needed  be- 
fore the  completion  of  said  contract,  it  is 
therefore  moved  by  A.  J.  Bidder,  seconded  by 
J.  S.  Sweet,  that  we  transfer,  assign  and  set 
over  to  the  National  Bank  of  Commerce  of 
San  Antonio,  Texas,  all  our  right,  Mtle  and 
interest  to  whatever  balance  may  be  dne  us  by 
Job  Hollinger  of  Kansas  City,  Missouri,  on 
said  Orange  contract." 

H.  Ia  Ball,  president  of  the  bank,  testl- 
Bed: 

"The  order  to  which  you  refer  (meaning  as- 
signment above  copied)  was  given  purely  and 
solely  as  collateral  security  for  indebtedness 
of  the  Llano  Granite  &  Marble  Company  to  the 
National  Bank  of  Commerce  of  San  Antonio, 
Texas,  which  at  that  time  amounted  to  |37,* 
000.00." 

On  October  16,  1900,  the  president  of  the 
National  Bank  of  Commerce  wrote  the  de- 
fendant, Hollinger,  stating  that  the  bank  held 
the  above  order  and  inclosing  him  a  copy 
thereof.  On  March  16,  1910,  Hollinger  wrote 
the  bank,  inclosing  a  statement  of  account  be- 
tween himself  and  plaintiff  and  a  check  for 
the  sura  of  $5,007.06,  which  contained  the  fol- 
lowing language  in  the  face  thereof: 

"Balance  in  full  on  account  of  contracts  dat- 
ed June  25,  1907,  and  October  4,  1907,  for 
Lntcher  Mem.  Chr.  Orange,  Texas.  Per  order 
from  Llano  Granite  &  Marble  Co.  dated  Jiue 
7,  1900." 

In  arriving  at  the  amount  due  plaintiff, 
as  represented  by  the  check,  defendant  de- 
ducted the  sum  of  $7,980,  which  be  claimed 
was  due  him  as  liquidated  damages  on  ac- 
count of  plaintlfTs  failure  to  complete  the 
work  within  the  time  provided  by  the  con- 
tract. This  claim  was  disputed  by  plaintiff. 
Its  contention  being  that,  t)y  agreement  and 
for  a  valuable  consideration,  defendant  waiv- 
ed his  claim  to  such  damages.  The  evidence 
upon  this  issue  was  conflicting,  and  the  trial 
.  court  sustained  plaintiffs  contention. 

Upon  receipt  of  the  check,  the  National 


Bank  of  Commerce  Immediately  wrote  de- 
fendant as  follows: 

"Tour  favor  of  the  16tb  is  received  inclosing 
check  $5,007.06  on  the  First  National  Bank  of 
Orange,  together  with  the  statement  of  the  ac- 
count of  the  Uano  Granite  &  Marble  Com- 
pany. We  are  not  using  the  check  at  this 
time,  but  holding  it  for  advice  from  the  Llano 
Granite  &  Marble  Company.  They  desire  to 
check  the  accoimt  and  we  will  await  their  fur- 
ther advices  before  accepting  or  making  use  of 
the  said  check.  It  is  probable  that  they  will 
desire  to  communicate  with  you. 

"Kindly  promptly  acknowledge  receipt  of  this 
letter  with  your  further  advices." 

Before  collecting  the  check,  the  bank  in- 
dorsed on  the  back  thereof: 

"Protesting  against  assertions  on  reverse 
hereof  and  without  obligating  Llano  Granite 
&  Marble  Co.  For  Collection.  Pay  any  bank 
or  banker  or  order.  National  Bank  of  Com- 
merce of  San  Antonio,  Texas." 

On  March  30,  1910,  the  day  Sefore  the 
check  was  paid  by  the  bank  upon  which  it 
was  drawn,  plaintiff  wrote  the  defendant 
the  following  letter:     * 

"Aa  I  wrote  yon  some  days  since  that  Mr. 
Teich  would  go  over  the  account  and  statement 
sent  the  bank  by  you.  I  have  had  Mr.  Teich  go 
over  the  account  and  everything  seems  all 
right  as  to  your  statement,  but  the  liquidated 
damages  you  make  daim  does  not  seem  to  be 
right  as  you  have  not  bad  to  pay  for  tbe  over 
time  from  the  Lutcfaer  Moore  people.  Now  I 
wish  to  ask  you  as  a  man  that  you  treat  us 
aa  you  would  like  to  be  treated  in  this  matter. 
I  have  done  all  in  my  power  to  have  this  con- 
tract pushed  as  rapidly  as  we  could  and  when 
the  company  of  which  yon  are  the  general  con- 
tractor does  not  insist  on  your  paying  any  liqui- 
dated damages,  it  does  not  seem  that  you 
should  insiat  on  our  jwying  any. 

"You  are  aware  that  you  did  not  deliver  the 
foundation  to  us  as  you  should  have  and  it  was 
your  delay  that  first  delayed  us,  and  therefore 
you  should  not  exact  of  us  something  tbat  you 
caused  to  be  done.  You  are  aware  that  we 
sustained  a  very  great  loss  on  this  contract 
and  knowing  that  we  were  sustaining  this 
loss  we  went  ahead  and  completed  the  contract. 

"Now,  Mr.  Hollinger,  I  believe  you  are  just 
in  this  matter  and  we  do  not  wish  to  have 
any  words  over  this  as  I  have  at  all  times  be- 
lieved that  you  would  treat  us  just  and  fair  in 
tbe  settlement  of  this  claim.  Kindly  let  me 
have  an  expression  from  you  by  return  mail 
and  you  will  greatly  oblige." 

The  National  Bank  of  Commerce  applied 
the  proceeds  of  the  check  as  a  credit  on  the 
indebtedness  due  It  by  plaintiff,  for  which  It 
held  the  account  against  defendant  as  se- 
curity. 

The  Court  of  Civil  Appeals  reversed  the 
Judgment  of  the  trial  court  and  rendered 
judgment  In  favor  of  defendant,  holding  that 
the  cashing  by  the  bank  of  the  check  contain- 
ing the  recital  therein  constituted  an  accord 
and  satisfaction  of  all  amounts  due  under 
tbe  contracts.   173  S.  W.  603. 
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We  cannot  concur  In  the  cosdnaloii  reach> 
ed  ^jy  the  Conrt  of  (Awn  Appeala.  The  bank, 
under  the  undisputed  evidence  held  the  as- 
8isnmeat  to  the  balance  due  under  the  con- 
tractB  as  a  mere  pledge  or  collateral  to  secure 
the  payment  of  certain  indebtedness  due  It 
bf  the  plaintiff.  The  rul9  seems  to  be  well 
settled  that  a  pledgee  holding  a  promissory 
note  or  choee  in  action  as  collateral  security 
is  not  authorized  to  compromlae  with  the  per- 
aaa  liable  thereon  and  accept  less  in  dis- 
cbarge or  satisfaction  of  the  debt  than  the 
actual  amount  due.  Matheney  t.  City,  82 
Kan.  TaO,  100  Pac.  106,  28  Ij.  R.  A.  (N.S.) 
980;  MdrOBore  ▼.  Hawkins,  46  Miss.  nS; 
De  Clark  v.  Waters,  10  Wyo.  81,  66  Pac.  8B6; 
Zlmpleman  ▼.  Veeder,  98  111.  613;  Oarlick  v. 
Jamea.  12  Johns.  (N.  Y.)  146^  7  Am.  Dec  294; 
Depny  t.  CSiaik,  12  Ind.  427;  Tnut  Co.  ▼. 
Blgdon,  9S  lU.  468;  Fairbanks  y,  Sargent, 
117  N.  Y.  320,  22  N.  H  1039,  6  L.  B.  A.  478. 

In  the  case  of  Fairbanks  ▼.  Sargent,  supra, 
the  court,  in  discussing  this  rule^  says: 

"The  pledgee  obtains  a  apedal  property  in 
the  thing  pledged,  vUle  the  pledgor  remains 
the  general  owner.  If  the  property  consists  of 
a  thing  in  action,  the  pledgee  may  sue  upon 
it,  and  Cfdiect  it,  or  receive  voluntary  payment 
of  it  from  the  debtor.  The  pledgee  may  re- 
quire such  payment  and  the  debtor'  cannot  re- 
sist his  title.  To  the  extent  of  his  debt,  the 
pledgee  may  appropriate  the  proceeds  to  his 
own  use,  and  hold  the  balance,  if  any,  in  trust 
for  the  pledgor.  But  the  pledgee  cannot  com- 
promise the  debt  without  the  assent  of  the 
pledgor." 

In  applying  the  rule  where  promissory 
notes  were  held  as  collateral  security,  the 
Snprone  Court  of  Wyoming,  in  the  case  of 
De  Clark  t.  Waters,  above  cited,  says: 

"Ordinarily,  the  pledgee  of  a  promissory  note 
as  collateral  security  is  not  permitted  to  com- 
promise with  the  maker,  and  accept  less  in  its 
discharge  or  satisfaction  than  the  face  value 
of  the  paper.  There  may  be  Instances  where 
such  a  settlement  will  be  upheld— as  where,  by 
reason  of  the  fact  that  the  debt  is  insufficiently 
secured,  and  the  maker  is  insolvent,  a  compro- 
mise is  advantageous  to  all  parties;  but,  ac- 
cording to  aU  the  authorities,  it  will  be  sus- 
tained only  in  extreme  cases.  [Citing  authori- 
ties.! Where  notes  held  as  collateral  are  sur- 
rendered to  the  maker  by  the  pledgee  at  a  sum 
considerably  leM  than  their  face  value,  the 
pledgor  has  his  election  to  bring  an  action 
against  the  pledgee  in  tort  for  wrongfully  dis- 
posing of  the  collateral,  or  against  the  maker 
to  recover  the  residue  of  the  face  of  the  notes 
so  surrendered.  Coleb.  Coll.  f  96;  Zimpleman 
▼.  Veeder,  98  111.  613." 

[2,  S]  The  language  of  the  court  above 
quoted  applies  with  equal  force  to  a  chose 
In  action  held  as  collateral  to  secure  the  pay- 
ment of  a  debt.  The  bank,  holding  the  aa- 
slgnmeat  from  plaintiff  as  collateral  security,, 
bad  the  right  to  collect  tbe  .entire  debt  from 
the  dcfeudant  and  apply  the  proceeds  thereof 
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to  the  Uquldation  of  its  indebtedness,  but  it 
had  no  authority  to  accept  less  than  the  actual 
amount  due  in  full  satisfaction  of  defeadant's 
liability  'under  the  contracts.  Nor  do  we 
think  plaintiff  was  estopped  from  denying 
the  bank's  authority  to  make  the  settlement 
One  of  the  necessary  elements  of  an  equi- 
table estoppel  is  that  the  person  claiming  it 
must  have  been  Induced  to  alter  his  position 
in  such  manner  that  he  will  be  Injured  if 
the  estopi>el  is  not  declared.  It  was  never 
intended  by  an  estoppel  to  work  a  positive 
gain  to  the  person  claiming  it  Its  whole 
o£9ce  is  to  protect  him  from  loss,  which,  but 
for  the  estoppel,  he  could  not  escape.  The 
defendant  admitted  by  the  statement  incloa- 
ed  to  the  bank  that  he  owed  the  sum  of  96,- 
007.06  under  the  cratracts.  He  withheld  a 
BufltetcDt  amount  to  cover  bis  claim  for  liqui- 
dated damages.  The  payment  to  the  bank, 
even  if  made  under  the  belief  that  the  bank 
was  the  legal  owner  of  the  indebtedness,  in 
no  way  affected  defendant's  rights  under 
the  contract.  If,  In  fact,  he  was  misled  fty 
the  language  in  the  assignment,  he  suffered 
no  Injury  thereby  in  that  he  paid  no  more 
than  he  admittedly  owed,  and  is  therefore 
In  no  position  to  Invoke  tbe  doctrine  of  es- 
toppel as  a  bar  to  plaintifTs  right  to  recover. 
We  are  of  opinion  that  the  judgment  of 
the  Court  of  Civil  Appeals  should  be  revers- 
ed, and  that  of  the  trial  court  afllrmed. 

PHUiLIPS,  0.  J.  The  judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Bvpreme  Court 


BBOOCK8  T.   MOSS  et  bL     (No.  72-2886.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
May  28,  1919.) 

1.  Loos     AND     LOGOINO     «=3>3(7)  —  Tdibeb 

Dekdb— OonexBUOTiOH. 
Deeds  of  conveyance  of  standing  timber,  lika 
other  contracts,   diould  be  ctttstrued  in  such 
manner  as  to  carry  out  tbe  real  intention  of  the 
parties. 

2.  liOQS  Ann  LiOGOiNo  4e93(11)— Convxtarcx 

OF  StAWDIHO  TIICBEB--O0RBTBTTCTZON. 

A  deed  of  standing  timber  which  gave  the 
grantee  the  right  to  cut  and  remove  the  timber 
within  a  specified  time,  and  an  additional  term 
01  BO  much  thereof  as  might  be  required,  on 
payment  of  a  specified  sum,  gave  the  grantee 
title  only  to  Buch  timber  as  was  cut  and  removed 
within  the  period  fixed. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Jack  Moss  and  another  against 
John  H.  Broocks  and  others.    Tl^ere  was  a 
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Judgment  for  plaintiff,  and,  tt  having  been 
afBrmed  in  part  and  reversed  and  rendered 
in  part  by  Hie  Court  of  Civil  AKJeala  (1T5 
S'.  W.  791),  the  named  defendant  brings  error. 
Judgment  of  the  Court  of  Civil  Appeals  af- 
firmed. 

Thomas  &  Wheat,  of  Woodville,  and  V.  A. 
Collins,  of  Beaumont,  for  plalnl^ff  in  error. 

Mooney  &  Shivers,  of  Woodville,  for  de- 
fendants in  error. 

STRONG,  J.  On  August  16,  1905,  Jack 
Moas  and  his  wife  sold  to  H.  P.  Weir  the 
standing  tLiui>er  ou  331  acres  of  laud  lu  Tyler 
county.  The  deed  conveying  the  timber,  omit- 
ting the  formal  parts  and  the  description. 
Is  as  follows: 

"For  and  in  consideration  of  the  sum  of  nine- 
teen hundred  and  eighty-six  dollars  to  us  in  hand 
paid  by  H.  P.  Weir,  of  San  Augustine  county, 
Tex.,  have  granted,  sold,  and  conveyed,  and 
by  these  presents  grant,  sell,  and  convey,  unto 
the  said  H.  P.  Weir,  all  of  the  timber  now 
standing  and  growing  on  three  hundred  and 
thirty-one  (331)  acres  of  land  situated  in  the 
county  of  Tyler,  state  of  Texas.  [Here  follows 
description  of  land.] 

"It  is  further  agreed  that  the  said  H.  P.  Weir, 
or  his  assigns,  shall  have  from  this  date  three 
(S)  years  in  which  to  cut,  fell,  and  remove  said 
timber,  from  said  land  as  above  described,  and 
if  at  the  expiration  of  said  three  (3)  *  *  * 
the  said  H.  P.  Weir,  or  his  assigns,  have  not 
cut  and  removed  said  timber  an  additional  tenn 
of .  two  (2),  or  so  much  thereof  as  may,  be  re- 
quired, is  to  be  granted  on  payihent  of  10  cents 
per  acre  per  annuin  for  each  additional  yea^' 
that  may  be  taken  to  remove  said' tinber '  bd- 
yond  the  time  originally  granted  in  this  con- 
tract 

"And  it  is  further  agreed  that  the  said  Weir, 
or  his  assigns,  shall  have  the  odIj  and  exclusive 
right  to  build  upon  said  land  a  tramroad,  wagon 
road,  aod~  railroad/ a  iftghtof  way -60  feet  wide 
is  hereby  granted  .  for  said  railroad  or  tram- 
road  to  reaaoTe  said  timber  and  tirtber  on  tracts 
adjacent  and  beyond,  provided  that  said  rail- 
road, tramroad,  or  wagon  road  shall  not  run 
through  any  of  the  cultivated  land  without  spe- 
cial agreement.  The  said  Weir,  or  his  assigns, 
shall  pay  the  taxes  upon  the  thnber  on  the  land 
hereby  conveyed  which  accrues  on  and  after  Jan- 
ilary  1, 1907.  After  the  timber  on  said  land  has 
been  cut  off  and  all  improvements,  such  as  rail- 
roads or  tramroads,  removed,  then  all  rights 
to  said  Weir,  or  his  assigns,  shall  be  forfeited. 

"To  have  and  to  hold,  all  and  singular,  the 
above-described  timber,  with  all  the  rights 
thereto,  unto  the  said  Weir  or  his  assigns;  and 
we  do  hereby  bind  ourselves,  our  heirs,  our  ex- 
ecutors and  administrators,  to  warrant  and  for- 
ever defend  the  title  to  said  timber  against  the 
claims  of  each  and  every  person  whomsoever 
lawfully  claiming  or  to  claim  the  same,  or  any 
part  thereof." 

While  the  deed  recites  that  Weir  should 
have  three  years  from  its  date  in  wliich  to 
cut  and  remove  the  timber  and  the  addition- 


al time  of  two  years  on  the  condlttons  stated 
In  the  deed,  it  is  admitted  that  the  real  agree- 
ment was  that  Weir  should  have  Qve  years 
from  the  date  of  the  deed  to  cut  and  remove 
the  timber  and  two  years  addittonal  t>y  pay- 
ing 10  cents  per  acre  per  annum.  Plaintiff 
In  error  acquired  Weir's  title  to  the  timber 
by  written  conveyance  January  2,  1906. 

[1^2]  The  only  question  for  determination 
is:  Does  the  deed  from  Moss  to  Weir  convey 
an  estate  In  fee  in  the  timber  and  for  sub- 
tmance  thereof  an  Interest  in  the  soil,  or 
does  It  convey  title  to  such  timber  only  as 
was  severed  from  the  soil  wlthbi  6ev«n.  years 
from  the  date  of  Its  execution?  Deeds  of  con- 
veyance to  standing  timber,  like  other  con- 
tracts, Bhotild  be  constmed  in  such  mazmer' 
as  to  carry  ont  the  real  intenUon  of  the  par- 
ties. Hmuton  Oil  Co.  v.  Boykln  (Snp.)  206  8. 
W.  815.  Tlie  deed  vnder  consideration  ex- 
pressly limits  the  time  for  the  r«uovaI  of 
the  timber  from  the  land.  The  clatise  in  the 
deed  stipulating  that  the  timber  be  removed 
wtthln  the  time  fixed  clearly  shows  the  In- 
tention of  the  parties  to  place  a  limitation 
iQton  the  eztsBt  and  duratiim  of  the  rights 
granted  theraonder.  The  further  provision 
that,  "After  the  timber  on  said  land  has  been 
cut  off,  •  •  ♦  then  all  timber  rights  to 
said  Weir,  or  his  assigns,  shall  be  forfeited," 
must  be  construed  in  connection  with  the 
•clause, limiting  the  time  for  removal  of  the 
timber,  and,  when  so  construed,  does  not 
have  the  ^Bect  of  extending  the  time  for 
removal,  but  more  clearly  evidences  the  in-. 
tention  to  pass  the  tiUe  to  such  timber  only 
as  was  removed  within  the  time  limited.  In 
the  case  of  Carter  v.  liomber  Co.  (Civ.  App.) 
149  8.  W.  278,  Judge  I/evy,  la  construing  a 
ideed  to  standing  timber,  contaltolng  a  time 
limit  cl»nse  for  reinoval,  said: 

"Having  agreed  to  a  limitation  upon  the  right 
of  removal,  then  the  right  of  the  purchaser  to 
the  timber  is  acquired  by  the  act  of  removal 
and  appropriation ;  and,  as  appropriation  of  the 
timber  as  such  is  dependent  upon  the  removal 
from  the  soil,  the  intention  of  the  parties  would 
appear  to  be  a  contract  of  sale  of  such  timber 
only  as  is  removed  within  the  time  limited." 

We  think  it  dear  under  the  language  of 
the  deed  that  Weir  acquired  title  to  snch 
timber  only  as  was  cut  and  removed  within 
seven  years  from  the  date  thereof.  Houston 
Oil  Co.  V.  Boykln  (Sup.)  206  8.  W.  816; 
Carter  v.  Lumber  Co.,  supra;  Ltanl>er  Co.  t. 
McWhorter  (Civ.  App.)  1B6  S.  W.  1152. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  Cavll  Appeals  should  be  affimi- 
ed. 

PmiiLIPS,  a  J.  Th«  Jodgment  recom- 
mended by  the  Commission  of  Appeals  to 
adopted  and  will  be  entered  as  the  Judgmoit 
of  the  Supreme  Court 
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MTSSOUBI.  K.  &  T.  BT.  CO.  OF  TBXAS  v. 
CHUBCHIUi.    (JTo.  67-2773.) 

(Commiasion  of  Appeals  of  Texas,  Section  A. 
May  28,  1919.) 

1.  Apfeai.  Aim  Ebbob  «3»e04— Besebtatioh 

OP  BZOEPTIONS— AOBKBMBirtB.or  AnOBRKTB 

— SxrmciEROT. 
An  sKTeement  between  attorneys  of  plaintiff 
and  defendant  that  a  bill  of  exceptions  was 
presented  and  ^led  at  the  ttial  and  could  be 
considered  by  the  Court  of  Civil  Appeals  as  part 
of  the  transcript  cannot  be  considered  by  the 
Supreme  Court  for  any  purpose  when  not  filed 
in  the  trial  court,  authenticated  by  the  trial 
Jndge,  nor  incorporated  tn  tlie  transcript 

2.  Appeal  and  B&bob  «=9274(7)— Resebva- 
TioN  OF  Exceptions— SumciENoT. 

An  exception  by  defendant  in  a  personal 
injory  action  "to  the  rulings  of  the  court  in 
not  submitting  to  the  jury  defendant's  special 
issues  Noa.  1  to  12"  is  insufficient,  under  Acts 
33d  lieg.  c.  69,  amending  Rev.  St.  1911,  art 
2061  (Vernon's  Sayles'  Ann.  CAv.  St  1914,  art 
-2061),  providing  that  the  mling  of  the  court 
as  to  Instructions  shall  be  regarded  as  approved 
nnless  excepted  to  as  provided  in  the  act,  since 
it  fails  to  show  that  the  request  was  made  in 
the  time  and  manner  required  by  the  act 

3.  Appkai.  and   Ebbob  «3»27S(10>  —  Exoep- 
TioRP— SxTmonitoT.      < 

Where  but  one  general  exception  is  taken  to 
the  action  of  the  court  in  refusing  to  give  sev- 
eral distinct  charges  or  issues,  it  is  not  entitled 
to  consideration  on  appeal  if' one  or  more  of 
sncb  charges  or  issues  should  not  have  been 
given. 

4.  CABBiBBa   «=>320(29),   347(12)  —  Pebsonai. 
Injttbt  AonoHs  —  Boaboino  and  Auoht- 

INO— QUXSnONS  FOB  JUBT. 

Where  plaintiff,  who  had  assisted  his  mother 
and  two  children  to  board  defendant's  train, 
was  injured  while  alighting  from  the  train  after 
it  had  started,  on  the  conductor's  refusal  to 
stop  the  train  to  let  him  oS  after  being  requested 
to  do  so  and  with  notice  of  plaintiff's  object  in 
boarding  the  train,  the  issues  of  BegUgenee  and 
oontribatory  ne^igcnce  were  for  the  jury.  ■ 

Error  to  Oonrt  of  CItU  Appeals  of  First 
Sapteaae  Judicial  Dlatrlct 

Action  by  S.  A.  Churchill  against  the  Mls- 
■onri,  Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for' plaintiff  was  affirmed 
by  the  Court  of  ClvU  Appeals  (171  S.  W.  617), 
and  defendant  brings  error.  Affirmed  as  rec- 
ommended by  Commission  of  Appeals. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, John  L.  Darrouzet,  of  Galveston,  and 
John  T.  Garrison,  of  Houston,  for  plaintiff  In 
error. 

Morsene  Johnson,  Roy  Johnson,  and  Elmo 
Jfdmson,  all  of  Galveston,  S.  h.  Staples,  of 
SmlthvlUe,  and  C.  L.  Black,  of  Austin,  for 
defendant  in  error. 
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STRONG,  J.  This  suit  was  brought  by-  S. 
A.  Churchill  against  the  Missouri,  Kansas  ft 
Teias  Railway  Company  of  Texas  to  recover 
damages  on  account  of  personal  Injuries  al- 
leged to  have  be«i  received  through  the  neg- 
ligence of  defendant  company. 

The  facts,  briefly  stated,  show  that  on  the 
day  of  his  injuries  plaintiff  accompanied  his 
mother  and  two  children  to  the  Union  Sta- 
tion In  Galveston  for  the  purpose  of  assisting 
them  in  boarding  defendant's  train.  He  en- 
tered the  train  for  that  purpose  and  began 
arranging  their  seats  and  baggage;  but,  be- 
fore he  accomplished  this,  the  conductor  gave 
the  rignal  for  the  train  to  start,  and  it  began 
to  move  ant  Plaintiff  immediately  requested 
the  conductor  to  stop  the  train  and  let  him 
off.  This  the  conductor  refused  to  do. 
Plalntlfl  then  undertook  to  alight  from  the 
train,  and  in  doing  so  his  head  came  in  con- 
tact with  an  iron  support  of  the  shed  under 
which  the  train  was  moving,  knocking  him 
from  the  steps  of  the  coach  to  the  ground  and 
inflicting  the  injuries  complained  of. 

Plaintiff  alleged  in  his  petition,  and  the 
Jury  found  in  answer  to  si>ecial  Issues  sub- 
mitted, that  before  entering  the  train,  plain- 
tiff informed  the  conductor  of  his  purpose  in 
boarding  the  train;  that  the  train  was  not 
held  a  sufficient  length  of  time  to  allow 
plaintiff  to  get  off;  that  plaintiff  waited  a 
reasonable  length  of  time  for  the  traii^  to  be 
stopped  after  he  requested  the  conductor  to 
let  him  off;  and  that  defendant  was  guilty 
of  negligence  in  using  the  track  In  such  close 
proxlniity  to  the  post  with  which  plaintiff 
came  In  contact  in  his  effort  to  alight  from 
th«  tiatn.  The  Jury  also  found  that  plaintiff 
was  not  guilty  of  contributory  negligence  In 
his  conduct  after  the  train  started. 

Judgment  was  rendered  in  the  trial. court 
for  plaintiff,  which  was  affirmed  by  the  Court 
of  GIrU  Appeals.    171  &  W.  617. 

In  granting  the  writ  of  error,  the  Supreme 
Court  was  indlned  to  the  view  that  the  Court 
of  OlvU  AK>eals  erred  in  refusing  to  c<Hi8lder 
defendant's  fifth,  sixth,  seventh,  eighth,  nintb, 
tenth,  eleventh,  twelfth,  thirteenth,  and  four- 
teenth asBlgBments  of  error,  which  are  predi- 
cated upon  the  action  of  the  trial. court  In 
refimlng  to  submit  to  the  jury  certain  special 
Issues  requested  by  defendant  The  Court  of 
Civil  Appeals  refused  to  consider  these  as- 
signments because  it  did  not  appear  from 
the  transcript  that  a  bill  of  exception  was 
reserved  to  the  action  of  the  trial  court  in 
refusing  to  submit  the  special  issues  re- 
quested. 

This  case  was  tried  under  the  Practice  Act 
of  1913  (Laws  33d  Leg.  p.  113),  which  was 
still  in  force  at  the  time  the  case  was  acted 
upon  by  the  Court  of  Civil  Appeals.  By  the 
terms  of  that  act,  article  2001,  R.  S.  1911, 
was  amended  so  as  to  read  as  follows: 
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"The  ralinj  of  the  court  In  the  giving,  refus- 
ing or  qualifying  of  instnictione  to  the  Jury 
■hall  be  regarded  as  approved  tinleM  excepted 
to  aa  provided  in  the  foregoing  articlea,"  Ver- 
non's Saylea'  Ann.  Civ.  St  1914,  art.  2061. 

This  writ  of  error  was  granted  prior  to  the 
decisions  of  the  Supreme  Court  In  the  case  of 
Railway  v.  Dickey,  108  Tex.  126,  187  S.  W. 
184.  In  that  case  the  court,  after  carefully 
reviewing  the  various  provisions  of  the  act  of 
1913,  and  construing  them  in  connection  with 
other  provisions  of  the  statute  thentln  force, 
said:  ^ 

"The  effect,  therefore,  of  amended  article  2061 
is  to  require  the  taking  of  a  written  bill  of 
exception  to  the  giving  or  refusing  of  a  special 
instruction  in  order  to  have  a  revision  of  the 
court's  action  on  the  appeal." 

There  is  no  bill  of  exception  in  the  tran- 
script to  the  action  of  the  court  In  refusing 
to  submit  the  special  Issues  requested,  but  it 
Is  insisted  that  the  following  agreement  filed 
while  the  case  was  pending  in  the  Court  of 
CMl  Appeals  is  sufflcient  to  show  that  a 
proper  bill  of  exception  was  reserved  in  the 
trial  court : 

"Comes  now  the  defendant  in  the  above  styled 
and  numbered  cause  (M.,  K.  &  T.  Ry.  Go.  v. 
Churchill),  and  excepts  to  the  ruling  of  the 
court  in  not  submitting  to  the  jury  defendant's 
special  issues  Nos.  1  to  12,  and  now  files  same 
in  this  cause." 

Signed  by  attorneys  for  defendant. 

"It  is  agreed  that  above  bill  of  exception  was 
presented  and  filed  at  the  trial,  and  can  be  con- 
sidered by  the  Court  of  Civil  Appeals  as  part 
of  the  transcript  in  this  case." 

Signed  by  attorneys  for  plaintiff  and  defend- 
ant 

"June  6,  1914. 

"Filed  in  Court  of  Civil  Appeals  June  12, 
1914." 

[1-3]  This  agreement  was  not  filed  in  the 
trial  court,  nor  does  it  purport  to  have  he&n 
signed  or  in  any  manner  authenticated  by 
the  trial  Judge.  It  Is  not  Incorporated  in  the 
transcript,  and,  in  onr  opinion,  cannot  be  con- 
sidered for  any  purpose.  McDowell  v.  Fow- 
ler, 80  Tex.  687,  16  S.  W.  481;  Carlton  v. 
Krueger,  54  Tex.  Civ.  App.  48,  116  8.  W.  619, 
117&.  Bnt,  If  considered  as  a  part  of  the 
record,  the  excepti<m  contained  therein  Is 


clearly  insoffident  under  the  Act  of  1913,  be- 
cause It  does  not  show,  either  standing  alone 
or  when  considered  In  connection  with  the 
record  as  a  whole,  that  the  request  to  submit 
said  special  Issu^  was  made  within  the  time 
and  In  the  manner  required  by  said  act  It 
may  also  be  stated  in  this  connection  that 
the  agreement  merely  shows  one  general  ex- 
ception to  the  refusal  of  the  cotirt  to  snbrolt 
rieven  different  Issues  which  were  requested 
at  one  time  and  in  one  charge.  Some  of 
these  issues  were  in  substance  submitted  In 
the  main  charge  of  the  court,  and  others  call 
for  a  finding  upon  matters  which  could  not 
affect  the  Judgment  to  be  rendered.  Where 
but  one  general  exception  Is  taken  to  the  ac- 
tion of  the  court  in  refusing  to  give  several 
distinct  charges  or  issues,  it  is  not  entitled  to 
consideration  on  appeal.  If  one  or  more  of 
such  charges  or  issues  edinold  not  have  been 
given.    Hovey  v.  Sanders,  174  S.  W.  1025. 

The  record  failing  to  show  that  a  proper 
bill  of  exception  was  taken  to  the  action  of 
the  trial  court  in  refusing  to  submit  the  spe- 
cial IsBoes  requested,  we  conclude  that  the 
Court  of  Civil  Appeals  did  not  err  in  refusing 
to  consider  the  assignments  of  error  based 
thereon. 

[4]  Under  other  assignments.  It  Is  insisted 
that  the  evidence  falls  to  show  that  the  de- 
fendant was  guilty  of  negligence  which  prox- 
imately caused  plaintiff's  injuries,  and  that 
plaintiff  was  guilty  of  contributory  negli- 
gence aa  a  matter  of  law.  We  think  the 
questions  raised  by  these  assignments  were 
correctly  determined  by  the  Court  of  Civil 
Appeals.  The  Issues  of  negligence  and  con- 
tributory negligence  were  Issues  of  fact 
which  the  trial  court  properly  submitted  to 
the  Jury  for  their  determination.  2  Hutchin- 
son on  Carriers  (3d  Ed.)  {  991 ;  Hnchingson 
v.  Railway,  65  Tex.  Civ.  App.  229,  118  S.  W. 
1123;  Railway  v.  Hlbbltts,  49  Tex.  Civ.  App. 
419,  109  S.  W.  228;  Traction  Co.  v.  Bryant, 
30  Tex.  Civ.  App.  437,  70  S.  W.  1015. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  Civil  Appeals  and  that  of  the 
trial  court  should  be  affirmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Conunlsslon  of  Appeals  la 
adopted  and  will  be  entered  aa  the  Judgment 
of  the  Supreme  Court 
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NOB'i'UOm*!'  et  ox.  ▼.  HUMB  «t  aL 
<No.  73-283S.) 

(Commlasion  of  Appeals  of  Tesag,  Section  B. 
May  28, 1919.) 

1.  Afpkai.  AMD  Ebbos  «=iil0e2(2)— Rebebva- 
WON  OF  GBOURDS  or  B«VMW— SurnoiBNOT 

OF  PuADina. 
Where  the  trial  court  overruled  all  excep- 
tions to  the  petition,  thus  holding  it  sufBcient, 
and  no  error  on  appeal  to  the  Court  of  CiTl! 
Appeals  was  assigned  to  the  raling,  the  Snpreme 
Conrt,  on  error  to  review  the  jodgmenta  of  the 
trial  court  and  Court  of  Ctvil  Appeals,  riioald 
treat  the  petition  as  if  no.obJectioB  to  ita  sufB- 
deiicy  had  bees  inad& 


KORTBXIUTT  r.  HX7MB  J57 

(111  S.W.) 

7.  Covenants  «=>1S0(7)  —  Wabbantt  or  Ti- 
TLE— Action  fob  Breach— Conbidejjation— 
Evidence. 

In  an  action  for  breach  of  warrant;  of  title 
of  property  conveyed  in  an  exchange  of  proper- 
ties, evidence  as  to  the  value  of  the  property 
given  by  either  party  in  exchange  for  property 
of  the  other  is  admissible  to  shiow  the  true  eon- 
rideratlon  paid  by  the  warrantee. 

8.  Covenants  «=»122— Wabbanti  or  TnT:.H>— 
Action  fob  Bbbach— Considebation— Suf- 
FicixNoT  OF  Evidence. 

In  an  action  for  breach  of  warranty  of  title 
of  land  conveyed  in  ati  ezdiange  of  properties, 
evidence  held  suffldent  to  show  that  the  poriet 
PKid  by  plaiktiff  watnatee  to  the  warrantor  for 
ail  th«  land  convoyed  to  him  was  f8,000. 


2.  Govenantb  «=»116— Wabbantt  of  TrrtE— 
Action  fob  Bbeacb— Plkadino  and  Evi- 
dence. 
In  suit  for  breach  9!  warranty  of  title,  al- 
legations in  the  petition  that  the  price  paid  for 
ah  the  land  purchased  by  plaintiff  was  $8,000, 
and  that  the  price  paid  fbr  the  land  to  which 
the  title  foiled  was  $2S  an  acre,  Iteld  anffioient 
to  admit  evidence  of  the  price  paid  for  all  the 
land,  whether  in  ntoney  or.  property,  and  of  th« 
proportional  part  of  such  price  represented  by 
the  land  lost. 

8.  Covenants  «=»12a— Wabbantf  of  Tmjfr- 
Action  fob  Bbkach—Dailaobs— Evidence. 
In  action  for  breach  of  warranty  of  title, 
the  recitals  in  each  of  the  two  deeda  to  plaintiff 
that  .the  consideration  for  the  conveyance  was 
18,000,  though  placed  therein  at  his  suggestion, 
were  prima  facie  evidence  of  the  value  put  upon 
the  property,  real  and  personal,  which  he  gave 
for  the  conveyances. 

4.  Covenants  «=»U8— Wabrantt  of  Tituc— 
Action  fob  Bbeach— Bvidenoe  of  Vai.dk 
OF  Pbofbbtt  Reoxivso. 
In  an  action  for  breach  of  warranty  of  titie, 
the  redtak  in  each  of  the  purchasers'  .deeds  of 
$8,000  as  consideration  being  prima  facie  evi- 
dence of  the  value  put  upon  Uie  property  ex- 
changed for  the  conveyances,   the  grantor  or 
seller  had  the  tight  to  show  that  the  considera- 
tion expressed  in  the  deeda  was  not  the  real  con- 
sideration, but  the  burden  of  proof  was  on  him 
to  show  the  real  consideration. 

6.  Covenants  «=>130(7)— Wabbantt  of  Ti- 
tle—Bbbach— Bight    OF    Kecoveby— Bvi- 
dkncb. 
For  breach  of  warranty  of  title  the  warran- 
tee is  entitled  to  recover  the  price  paid  for  the 
conveyances,  and  where  the  price  is  paid  in 
property,  the  value  of  the  property  is  admiasi- 
Ue. 

6.  Covenants  ^^HS-^Wabrantt  of  TvtLa— 
Action  foe  Bbeaoh  of  Covenant  —  Fsa- 
sdvftton. 
In  an  action  for  breach  of  warranty  of  tide 
of  land  conveyed  in  an  exdiange  of  properties, 
there  is  no  presumpti<»,  on  the  issue  of  dam- 
aces,  plaintiff  offering  the  deeds  to  him  which 
redte  a  consideration  for  the  conveyances  of 
$8,000,  that  either  party  obtained  an  advantage 
in  the  trade. 


9.  Covenants  «=s122— Wabbantt  of  Title— 
Action  fob  Bbeach— Pkop'obtional  Past 

OF  PbIOB— SirFFIOIENCT  OF  EVIDENCE. 

In  an  action  for  breach  of  warranty  of  tide 
of  lands  conveyed  in  an  exchange  of  properties, 
crridenee  WM  snfficient '  to  show  the  proportional 
part  of  the  pgrioe  paid  hy  plaintiff  warrantee 
represented  by  the  part  of  the  land  to  which 
title  failed,  though  there  was  no  direct  evidence 
that  the  land  was  all  of  similar  quality  or  equal 
value. 

Error  to  Conrt  of  Civil  Appeals  of  Sev- 
enth Supreme  Judicial  District 

Salt  by  Z.  T.  Nortbcutt  and  wife  agaiast 
H.  E.  Hume  and  others.  From  judgment  for 
defendants,  plaintiffs  appealed  to  the  Court 
of  Civil  Appeals,  which  affirmed  (174  S.  W. 
974),  and  plaintias  brlAg  error.  Judgments 
of  the  trial  court  and  Court  of  ClvU  Ap- 
peals reversed,  and  case  remanded  for  new 
trial  on  recommendation  of  the.  Commission 
of  Appeals. 

X.  W.  Hobnes,  of  .Coaumehe,  and  Synoott 
&  Underwood,  of  Amarillo,  tor  plalntlSs  In 
error. 

John  W.  Veale  and  W.  A.  Davidson,  botb 
of  Amarillo,  for  defendanti)  in  error. 

MONTGOMERY,  P.  J.  This  is  a  suit  to 
recover  damages  for  breach  of  warranty  of 
title  to  land.  Korthcutt  and  Wife  owned 
certain  lands  and  personal  property  situated 
near  Wlldorado  in  Oldham  county,  Tex., 
and  H.  E.  Hume  owned  two  tracts  of  land 
in  Hale  county,  Tex.,  of  160  acres  eaCh,  one 
known  as  the  Strlngfellow  pre-emption,  and 
the  other  near  Hale  Center,  which  we  will 
designate  as  the  Hale  Center  tract.  The  par- 
ties named  agreed  upon  an  exchange  of 
these  properties.  The  agreement  was  that 
Hume  was  to  convey  to  Northcutt  the  two 
tracts  In  Hale  county,  and  that  Northcutt 
was  to  convey  to  Hume  his  land  near  WQ- 
dorado,  and  also  to  deliver  to  Hume  certain 
personal  property.  Northcutt  owed  certain 
sums  of  money  which  It  was  necessary  for 
him  to  repay  before  the  trade  could  be 
closed,  and  Hume  agreed  to  lend  Northcutt 
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12,600  with  wtaldi  to  t>ay  his  debts,  the  aame 
to  be  secured  by  a  deed  of  trust  on  the  Hale 
connty  property.  The  trade  was  closed  by 
Northcntt  and  wife  conveying  to  Hume  the 
land  near  Wildorado  and  delivering  Che  per- 
sonal property,  the  conveyance  reciting  a 
consideration  of  $8,000  cash,  and  by  Hume 
conveying  the  two  tracts  in  Hale  county  to 
Northcutt  by  warranty  deed,  reciting  a  cash 
consideration  of  $8,000.  Northcutt  executed 
to  Hume  a  note  for  $1,000,  and  secured 
same  by  deed  of  trust  on  the  Stringfellow 
160-acre  pre-emption,  and  also  executed  to 
Htune  another  note  for  $1,600,  which  was 
secured  by  a  deed  of  tmst  on  the  Hale  Cen- 
ter  tract.  This  transaction  oocnrred  on 
July  23,  1912. 

Both  the  notes  above  referred  to  were  by 
Hume  transferred  to  the  Canadian  Oil  & 
Qas  Company,  a  corporation  in  which  Hume 
was  interested. 

The  notes  having  matured,  the  corporatttm 
caused  the  trustee  to  advertise  the  lands 
for  sale  as  provided  by  the  deeds  of  trust. 

This  suit  was  Instituted  by  Northcntt  to 
enjoin  the  sale  under  the  deeds  of  trust,  and 
both  Hume  and  the  corporation  were  made 
partle^  defendant.  Northcutt  alleged  that 
the  title  to  88^  acres  ot  land,  a  part  of  the 
Strlngfellow  pre-emption,  had  failed,  in  that 
same  was  covered  by  other  and  older  valid 
grants.  He  further  alleged  that  two  tracts 
in  Hale  county  had  been  conveyed  to  him 
by  Hume  by  a  warranty  deed,  and  that  the 
consideration  for  said  conveyance  was  $8,- 
000,  and  that  ot  said  sum  he  paid  Hume 
$8,400,  and  for  the  balance  executed  two 
promissory  notes  secured  by  deed  of  trust. 
Plaintiff  Northcutt  further  alleged  facts 
showing  that  Hume  had  no  title  to  the  86% 
acres  of  the  Strlngfellow  pre-emption,  and 
that  it  was  adversely  owned  and  occupied 
when  the  deed  to  him  was  executed.  He  al- 
leged that  the  price  paid  for  said  land  was 
$25  per  acre.  Certain  other  allegations  with 
reference  to  the  ownership  of  the  notes  of 
the  Canadian  Oil  &  Gas  Company  were  made 
which  it  is  not  necessary  to  set  out  Plain- 
tiff prayed  that  the  sale  of  the  lands  under 
the  deeds  of  trust  be  enjoined,  and  that  he 
recover  against  Hume  $2,230,  and  that  the 
same  be  credited  on  the  notes,  and  for  other 
relief.  Hume  denied  that  the  title  to  any 
part  of  the  land  had  failed,  and  alleged  that 
the  transaction  was  an  exchange  of  proper- 
ty, and  that  no  price  per  acre,  or  otherwise, 
was  agreed  upon  by  the  parties,  and  that 
the  recited  consideration  of  $8,000  was  writ- 
ten into  the  deed  at  the  request  of  North- 
cutt The  proof  showed  an  exchange  of 
property,  and  that  no  definite  value  was  fix- 
ed upon  either  the  property  conveyed  by 
Hume  or  by  Northcutt  and  that  the  recita- 
tion of  the  consideration  recited  in  the  deed 
was  placed  therein  at  Northcutt's  Instance. 
Nortlicntt  testified  that  this  sum  was  Ills  es- 


timate of  the  value  of  the  proi)erty,  and 
that  he  had  requested  that  the  deed  dtould 
recite  this  consideration.  There  was  evi- 
dence as  to  the  value  ot  the  property  con- 
veyed by  Northcutt  to  Hume,  but  none  as  to 
the  value  of  the  land  conveyed  by  Hume  to 
Northcutt,  and  no  evidence  as  to  the  valua 
of  that  portion  of  the  land  to  which  the  ti- 
tle failed  as  compared  with  the  remainder  ot 
the  land.  The  evidence  was  sufficient  to 
authorize  a  finding  that  Hume  had  no  title 
to  a  portion  of  the  Strlngfellow  pre-emp- 
tion. The  trial  court  gave  the  Jury  a  per- 
emptory charge  to  find  for  the  defendants. 
Northcutt  appealed,  and  the  Judgment  was 
by  the  Court  of  Civil  Appeals  affirmed.  174 
S.  W.  874.     , 

OpinloD. 

There  seems  to  be  no  doubt  that  the  evi- 
dence was  sufficient  to  show  that  Hume  had 
no  title  to  a  part,  of  the  Strlngfellow  pre- 
emption at  the  time  he  made  the  convey- 
ance and  warranted  tlie  tltl&  The  Court  of 
Civil  Ai^eals  in  its  opinion  assumes  this 
fact.  The  Judgment  of  the  trial  court  was 
affirmed  by  the  Court  of  Civil  Appeals  be- 
cause In  its  opinion  the  pleading  and  tb« 
evldmce  were  both  insufficient  to  furnlsl} 
facts  from  which  the  amount  recoverable 
could  be  determined.  The  Court  of  Civil 
Appeals  held  that  the  burden  was  on  tha 
plaintiff  Northcutt  both  to  plead  and  prov« 
the  value  of  all  the  land  conveyed  and  war- 
ranted by  Hume  at  the  time  of  the  convey- 
ance, and  also  the  proportional  part  of  said 
value  represented  by  the  land  to  which  the 
title  failed,  and  that  the  plaintiff  Nortb- 
cutt  having  failed  to  discharge  this  bur- 
den, was  not  entitled  to  recover  anything. 

[1,  t]  The  trial  court  overruled  all  excep- 
tions to  the  petition,  thus  holding  It  sofll- 
dent,  and  no  error  was  on  appeal  assigned 
to  this  ruling.  We  think  under  these  cir- 
cumstances that  we  should  treat  the  petition 
as  if  no  objection  to  its  sufficiency  had  been 
made.  The  petition  alleges  that  the  price 
paid  for  all  the  land  was  $8,000,  and  that 
the  price  paid  for  the  land  to  which  the  ti- 
tle failed  was  $2S  per  acre.  This  allegation, 
we  thinic,  sufficient  to  admit  evidence  show- 
ing the  price  paid  for  all  the  land,  whether 
paid  in  money  or  property,  and  the  propor- 
tional part  of  such  price  represented  by  th« 
land  lost 

The  serious  question  In  the  case  is  whetlir 
er  there  was  any  evidence  upon  which  Judg^ 
meat  for.  the  plaintiff  oould  be  predicated. 

There  was  no  evidence  of  the  value  ot  the 
two  tracts  of  land  «oaveyed  by  Hume  to 
Northcutt  unless  the  recital  iq  the  deed  ot 
the  consideration  of  $8,000  or  the  vsaloe  of 
the  property  given  in  exchange  thenftr  OOD- 
stitutes  such  evidence. 

[3,4]  The  recitals  in  each  of  the  deeds 
of  $8,000  as  a  consideration,  although  iflac^ 
ed    therein   at    Northcutt's    saggmtii^t.    Is 
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some  evidence  of  fKe  Talae  pat  upon  tbe 
property  ezcbanged. 

Id  tbe  case  of  Wblte  t.  Street,  67  Tttc. 
179,  2  S.  W.  630,  It  U  said: 

"The  deed  recites  tbat  earn  as  the  oonndeBa- 
tion  paid.  Of  tbat  deed  the  defendant  was  the 
maker;  it  apeaka  his  worda,  and,  in  an  action 
against  him  npon  liis  warranty,  would  be  of  it- 
self evidence  snfBdeut  to  authorize  a  judgment 
against  him  for  the  sum  stated  to  be  the  consid- 
eration, witli  interest  oti  it,  it  the  breach  of  war- 
rantr  was  shown.  '  It  woidd  be  the  right,  how- 
ever, of  the  defendant  to  show  tliat  the  trae 
consideration  was  not  stated,  and  to  show  what 
it  in  fact  was,  but  the  burden,  in  this  respect, 
would  be  npon  him.  It  is  unimportant  whether 
the  consideration  was  paid  in  money  or  in  other 
lands,  in  so  far  as  the  recital  of  the  value  of  the 
consideration  Is  to  be  deemed  evidence  against 
the  maker  of  the  deed  reeitiilg  the  consideration. 
The  consideration  may  hare  been  recited  at  tbe 
suggestion  of  the  person  who  wrote  tbe  deed, 
bnt  this  does  not  mllitatB  agalMt  its  tmtUulr 
Bess.  It  is  net  to  be  presnmed  that  t^  maker. 
of  a  waarant;  deed  would  wUUngly  permit  a 
consideration  to  be  recited  wbidi  was  greater 
than  that  actually  paid." 

We  fiilnir  tbe  quotation  set  vat  above  la  a 
correct  statement  of  tlie  law,  and  tbat  the 
recital  of  $8,000  as  a' consideration  In  the 
deed  from  Hnme  to  l^orthcntt  was  prima 
fWcle  evidence  of  the  fact  recited,  aitbough 
the  recital  was  placed  In  the  deed  at  North- 
eutt's  snggestion.  Of  coarM,  Home  had  the 
light  to  show  tbat  tbe  considemtton  ex* 
pressed  ta  tile  deed  was  dot  the  real  con* 
Blderation,  bat  the  burden  of  proof  was 
upon  Mm  to  ibow  tftat  fact  and  wbat  the 
real  consideration  wae.  There  was  proof 
tltat  tiie  ptoperty  given  by  Korthcutf  to 
Home  in  excbange'for  the  property  courecr- 
ed  by  Hmne  to  Northcntt  was  worth  fep- 
proximately  $S,000.  At  leaat  there  ^was  ev- 
idence tending  to  show  such  value.  ^Hits  ev- 
idence was  admitted  without  objection  and 
we  tblnk  was  competent  evidence,  and  tend- 
ed to  show  the  value  placed  upon  the  two 
properties  by  tbe  parties  at  the  time  of 
tbe  exchange. 

[1-7]  Tbe  usual  rule  In  a  case  of  this  cbar- 
acter  is  tbat  tbe  plaintiff  Is  entitled  to  re- 
cover upon  a  breach  of  warranty  the  price 
paid,  and  we  tblnk  that,  where  the  pur- 
chase price  is  paid  in  property,  the  value,  of 
tbe  property  is  admissible.  We  agree  with 
the  contention  of  tbe  attorneys  for  the  de- 
fendant in  error  tbat  there  is  no  presump- 
tion that  either  party  obtained  an  advan- 
tage In  the  trade,  ^erefore  the  evidence 
as  to  the  value  of  the  property  given  by  ei- 
ther to  exchange  for  the  property  of  tbe 
other  is  admissible  In  evidence  for  the  pur- 
pose of  showing  the  true  consideration  paid. 

The  case  of  White  v.  Street, '  cited  above, 
Is  similar  to  tbe  case  under  Investigation. 
In  that  case  White  exchanged  160  acres  of 
land  owned  by  him  for  a  house  and  lot  and 
63  acres  of  land  owned  by  one  PhtUipa.    Tbe 


title  to  tbe  6S  acres  fUled,  afid  in  a;  salt  iff 
White  for  m-eacb  Ot  warranty  White  testi- 
fied that  the  63  acres  was  valued  at  $000. 
Phillips  testified  that  no  value  was  placed 
on  tbe  separate  tracts,  bnt  tbat  the  property 
was  exchanged  without  any  estimate  of  the 
value..  In  this  state  of  tbe  case,  Justice 
Btayton  isaid: 

"Appellant  •  •  •  was  entitled  to  recover 
the  value  of  the  b8  acres  of  land  which  PhlUips 
conveyed  to  him  by  deed  ot  general  warranty, ' 
and  inteiest  upon  snch  sum  as  was  its  value  at 
the  time  ot  its  conveyanee.  If  the  parties  agreed 
upon  tbe  value  at  the  time  the  conveyaoces  were 
made,  this  may  be  deemed  its  true  value.  If' 
they  did  not  agree  upon  its  value,  then  it  was 
incumbent  upon  the  plaintiff  to  show  what  the 
value  ot  the  63  acres  of  land  was  at  the  time 
ot  the  conveyance.  It  does  not  follow  from 
this,  however,  that  tlte  plaintiff  was  not  entitled 
to  recover  at  all  unless  he  showed  that  the 
land  was  then  of  the  value  of  $Q0O.  If  he  show- 
ed that  it  had  any  value,  or  thnt  he  paid  a»y 
Htm  for  it,  then  he  was  entitled  to  recover  su^ 
Yiine  OK  turn  paid  loith  interett."    (Italics  ours.) 

yn  We  ttilnk  the  .pleading  and  tbe  evi- 
dence were  both  soffldent  to- show  that  the. 
price  paid  by  iKortbcntt  to  Hume  for  all  the 
land;  qpnveyed  to  blm  was  $8^000. 

[t]  The  next  question  is  more  serious., 
The  Court  of  Civil  Appeals  held  that  there 
was  iu>  evidence  showing  the  proportional 
part  of  the  purchase  price  which  was  repre-. 
sented  by  the  part  of  the  land  to  which  the 
title  failed.  There  was  no  direct  evidence 
to  the  effect  that  the  land  was  all  of  sIm,'. 
liar  quality  or  equal  value. 

We  think  that  there  were  circumstances 
in  evidence  from  wglch  the  jury  might  have 
Inferred  tbat  the  land  was  all  of  substantial- 
ly the  same  character  and  value.  In  grant- 
ing the  writ  Of'  earor  In  thi*  case,  the  Su- 
preme Court  referred  to  the  case  of  Gass  v. 
Siugwr,  reported  in  (Civ.  App.)  30  S.  W.  fiOZ; 
In  that  case,  a'  writ  -Of  error  was  refused 
by_  tbe  Supreme  Court,  and  we  have  exam- 
ined the  original  application  for  writ  of  er- 
ror and.  the  papers  accompanying  It;  We 
find  from  this  examination  that  in  the  Case 
of  Gass  V.  Sanger  there  was  no  evidence  as" 
to  the  value  of  the  particular  portion  of 
tbe  tract  of  land  conveyed  to  which  tbe  title, 
had  tailed,  except  matters  Incidentally 
shown  la  trying  th«  question  of  boundary,' 
which  was  also  involved  in  that  case.  In 
tbat  case,  as  in  this,  two  tracts  of  land  had 
been  .conveyed  in  the  same  deed  reciting  a 
gross  consideration  fOr  both,  and  tbe  <»1^ 
evidence  which  tended  to  show  tbat  all  the 
lands  conveyed  were  similar  In  quality  and 
of  equal  value  was  the  testimony  introduced 
on  the  boundary  Issue  showing  that  the  land 
was  situated  in  an  open  prairie  country  and 
that  on  account  of  a  lack  of  land  marks  a' 
confusion  in  the  boundaries  had  resulted. 
Under  that  state  of  the  case.  Judge  Ste- 
phens held  that — 
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It  was  "b  legitimate  inference  from  Ibe  entire 
statement  of  facta  tliat  this  land  was  situated 
in  an  open  prairie  country,  where  it  was  all 
80  much  alike  that  confusion  and  conflict  of 
boundaries  resulted,  and  that  the  land  was 
therefore  of  the  same  general  tiharacter,  and 
presumably,  in  the  absence  of  proof  to  the  con- 
trary, tiie  value  of  each'  acre  was  its  pro  rata 
part  of  the  entire  contract  price." 

We  have  examined  the  statement  of  facts 
in  this  case,  and  believe  that  the  evidence 
is  fully  as  strong  as  in  the  case  referred 
to;  and,  the  Supreme  Court  having  granted 
a  writ  of  error  and  In  the  notation  granting 
the  writ  referred  to  the  case  of  Gass  ▼. 
Sanger,  we  assume  that  the  Supreme  Court 
approved  the  decision  in  that  case. 

Ttie  undisputed  evidence  in  this  case 
shows  that  plaintiff  Northcutt  was  entitled 
to  recover  something.  There  seems  to  be 
no  doubt  that  the  title  to  a  portion  of  the 
tract  of  land  purdiased  by  liim  failed  and 
the  only  tiling  left  uncertain  was  the  exact 
amonnt  of  the  recovery.  tTpon  the  authori- 
ty of  the  case  of  Gass  t.  Sanger,  supra,  in 
which  case  a  writ  of  error  was  denied,  we 
recommend  that  the  judgment  of  the  trial 
court  and  the  Court  of  CivU  Appeals  be 
reversed,  and  this  case  remanded  for  a  new 
trial. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Judg- 
ment of  the  Supreme  Court '  We  approve 
the  holding  of  the  Commission. 


VSBAS  T.  COOK.    (No.  62-2729.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
May  28,  1919.) 

Parxnt  and  Child  «s37(13)  —  Consjent  to 

'EaiFlJOYlLE.ST—JVSt    QUESTION. 

Where  the  evening  before  plaintiff's  minor 
■on  was  injured  in  defendant's  employment  he 
advised  his  mother  that  he  was  employed  by 
defendant  to  work  in  his  gin  and  to  run  the 
gin  stand,  and  such  minor  had  previously  been 
employed  around  gins,  the  question  whether 
the  mother  consented  to  the  employment  was  for 
the  jury. 

Error  to  Oonrt  of  Civil  Appeals  of  Fifth 
Snpreme  Judicial  District 

Action  by  Mrs.  N.  L.  Cook,  for  herself  and 
minor  cliild,  against  Pete  Urban.  A  judgment 
for  defendant  was  reversed  by  the  Court  of 
CivU  Appeals  (167  S.  W.  251),  and  defendant 
brings  error.  Judgment  of  Coort  of  Civil 
Appeals  modified  and  affirmed,  and  cause 
remanded  for  new  trial. 


M.  Pazaral,  of  West,,  and  Morrow  &  Mor- 
row, of  Hillsboro,  for  plaintiff  In  ecror, 

Eigax  Harold,  of  HUhsboro,  for  defendant 
in  error. 

TAYLOR,  J.  Mr*  N.  L.  Cook,  for  hwsett 
and  as  next  friend  of  her  minor  son,  TTarmar 
Cook,  sued  the  defendant.  Pet©  Urban,  for 
damages  arising  from  personal  Injuries  re- 
ceived by  her  son.  Tha  purpose  of 
plalntifrs  suit  was  to  recover  damages  for 
herself  under  her  commonr-law  right  for  the 
value  of  her  son's  servicea,  as  w^l  as  dam- 
ages for  her  son,  alleged  to  have  accrued 
to  him. 

The  defendant  was  the  owner  of,  and 
oi)erated,  a  cotton  gin  S%  or  4  miles  distant 
from  plaintifTs  home.  The  defendant  with- 
out consulting  the  plaintiff,  employed  her 
son,  who  at  that  time  was  in  his  eighteenth 
year,  to  run  the  gin  stands  in  said  plant  and 
otherwise  assist  in  running  the  gin.  The 
nature  of  the  employment  mtailed  the  per- 
formance of  dangerous  duties  on  the  part  of 
the  son.  On  the  second  day  of  his  employ- 
ment at  the  gin,  while  removing  accumulated 
trash  from  one  ot  the  gin  stands,  his  hand 
was  caught  in  the  saws.  The  minor's  theory 
is  that  the  automatic  prop  sapporttng-  the  gin 
breast  slipped,  causing  it  to  fall  and  drive 
his  hand  into  the  saws.  The  defendant's 
theory  is  that  the  breast  did  not  fall,  but 
that  the  minor  carelessly. Stuck  his  hand  in- 
to the  saws.  The  injuries  received  resulted 
in  the  amputatloa  of  the  minor's  right  arm 
at  the  shoulder. 

The  plaintiff  alleged  a  failure  on  the  part 
of  the  defendant  to  furnish  proper  machin- 
ery to  wortc  with,  and  a  failure  to  keep  it  in 
repair ;  that  the  defendant  personally  direct- 
ed her  son  to  remove  the  trash  in  the  manner 
he  was  removing  it  when  injured;  that  the 
defendant  failed  to  instruct  him  as  to  bow 
to  perform  his  duties,  and  failed  to  warn  him 
of  the  dangers  incident  thereto. 

The  plaintiff  alleged  as  grounds  for  re- 
covery In  her  suit  in  her  own  right  in 
addition  to  the  foregoing,  that  the  son  had 
been  employed  without  her  knowledge  or 
consent.  Defendant  denied  all  of  the 
allegations,  pleaded  that  the  minor  was  ex- 
perienced In  gin  work,  that  he  assumed  the 
risks  ordinarily  incident  to  his  employment 
and  was  guilty  of  contributory  negligence. 
The  defendant  asserted  also  that  the  mother 
knew  of  the  employment  of  her  son,  and 
acquiesced  therein. 

The  trial  resulted  in  a  verdict  and  Judg- 
ment for  the  defendant  OPhe  Court  of  Civil 
Appeals  reversed  the  trial  court's  judgment 
and  remanded  the  cause.    167  S.  W.  251. 

We  have  carefully  examined  the  questions 
relied  on  by  the  appellant  (defendant  in 
error)  for  a  reversal  of  the  case,  and  have 
concluded  that  the  Ck>urt  of  Civli  Appeals  did 
not  err  in  reversing  the  Judgment  and  re- 
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mandlng  ttw  eanse  ft>r  uurttaer  trial.  We 
baTei  revlswed  alao  all  of  tbe  qucatlona 
presented  In  ttie  plaintiff  In  error's  apidt 
eatlikn  for  the  .writ  <ezcept  the  question  ne- 
latli«  to  tbe  motion  to  amend  the  transcript, 
which  will  doubtleee  not  recur  on  another 
trial),  and  are  of  opinion  that  the  assign- 
ments on  which  the  questions  are  predicated 
were  property  dlqDOsed  of  by  the  Court  of 
dvll  Appeals,  except  the  third  and  ninth. 
Tbeae  asstgnments  assert  that  the  evidence 
was  Insnfflcient  to  sustain  the  charge  sub- 
mitting to  the  Jury  whether  the  plaintiff 
consented  by  acqnleacenoe  to  the  employmott 
of  h»  sen  by  the  defendant. 

The  def«>dant  testified  be  did  not  see  the 
minor's  mother  about  hiring  him.  Ibe  minor 
testified  as  follows: 

"I  went  back  home  after  Pete  hired  me  (the 
same  day)  and  then  my  brother  taken  and  drove 
me  over  there  In-  about  a  half  mile  of  the 
gin  in  a  buggy.  •  •  •  When  we  left  home 
his  wife  and  mamma  and  my  sister  were  there 
at  home.  *  *  •  I  told  them  that  Pete  Ur- 
ban had  hired  me  to  come  over  there  and  run 
hii  gin  stands  for  him.  *  •  •  That  was  the 
night  I  went  over  there,  about  8  or  9  o'clock. 
*  *  *  That  is  when  I  told  my  mother  and 
sister-in-law  and  sister  that  Pete  had  hired  me 
to  work  in  tbe  gin,  to  run  the  gin  stand." 

Tbe  Court  of  Civil  Appeals  held  that  the 
testimony  was  admissible  as  a  circumstance 
tending  to  establish  acquiescence,  and  there- 
by consent,  to  the  employment  by  appellant, 
but  that  as  a  sole  circumstance  It  Is  in- 
sufBdent  to  raise  the  Issue  of  consent  and 
authorize  its  submission;  In  other  words, 
that  as  a  matter  of  law,  under  the  facts,  the 
mother  did  not  give  her  consent  to  the  em- 
ployment. 

In  the  case  of  Hamilton  t.  O.  H.  &  S.  A 
By.  Co.,  64  Tex.  666,  relied  on  by  the  Court  of 
Civil  Appeals,  the  mother  (plaintiff)  who  was 
ill  and  confined  to  her  bed  during  the  period 
of  her  son's  employment,  testified,  denying 
that  she  had  ever  consented,  directly  or 
Indirectly,  to  ber  son's  employment  by  the 
defendant  railway  company;  and  the  court. 
In  holding  tbe  issue  of  consent  was  not 
raised,  stated  that  her  testimony  as  to 
consent  stood  uncontradicted.  It  may  be 
added  also  that  there  Is  no  evidence  of  any 
employment  of  the  son  in  railway  service 
prior  to  that  resulting  in  bis  injury.  In 
thin  case  tbe  mother  (plaintiff)  did  not  tes- 
tify. It  Is  also  in  evidence  that  the  minor 
had,  prior  to  bis  employment  by  the  defend- 
ant, worked  at  a  neighbor's  gin  "off  ^and  on" 
for  two  years,  and  that  of  this  his  mother 
bad  knowledge  The  uncontradicted  evl- 
dence  of  tbe  plaintiff  In  the  Hamilton  Case, 
supra,  together  with  the  absence  of  any 
testimony  of  the  son's  employment  In  rail- 
way service  prior  to  that  In  question,  serve 
to  differentiate  that  case  from  this. 


Whether  Ote  plaintiff  consented  to  ber  son's 
employment  Is  the  basic  question  In  that 
branch  of  the  case  under  .which  recovery  Is 
sought  by  Mrs.  Cook  In  her  own  right;  and 
the  facts.  In  our  opinion  were  such  that  the 
question  of  whether  sIm  consented  thereto 
through  acquiescence  should  have  been  sub- 
mitted to  the  jury,  and  not  determined  as  a 
matter  of  law.  M.,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Evans,  16  Tex.  dr.  Ak».  68,  41  S.  W.  80 
(writ  of  error  denied). 

We  recommend,  therefore,  that  the  Judg- 
ment of  tbe  Ctourt  of  Civil  Appeals  reversing 
the  case  should  be  affirmed,  and  that  the 
cause  should  be  remanded  for  a  new  trial 
In  accordance  with  the  opinion  of  that 
honorable  court  as  herein  modified. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Ciommlsslon  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court.  We  approve  the  hold- 
ing of  the  Commission  on  the  question  dis- 
cussed. 


PAXIfS  w.   STATE.     (Na  8295.) 

(Court  of  Criminal  Appeals  of  Texas.    May  14, 
1919.) 

1.  Witnesses  4=3358  —  lupKACHKxnT  —  De- 
tails OF  Otbxb  OmnsES— Reoibbot  Ex- 
AiaiTATiozr. 

In  a  prosecution  for  burglary,  where  de- 
fense was  alibi  and  state  relied  on  testimony  of 
an  alleged  accomplice,  it  was  not  proper  to  al* 
low  accomplice,  who  on  cross-examination  ad> 
mitted  he  had  been  faidieted  for  other  offensea^ 
all  but  one  of  which  were  committed  on  the 
night  of  the  one  involved,  but. denied  that  his 
father-in-law,  whom  defendant  claimed  partici- 
pated ia  those  offenses,  was  present,  to  testify 
on  redirect  that  he  was  assisted  in  the  commio- 
aion  of  such  offenses,  and  to  go  into  the  cir- 
cumstances attending  die  other  cases. 

2.  OaiKnrAi.  Law  «s>896(2>— Evidbnok— Bir- 
TDU  CoirVEBSATION— -ADiaasiBiUTT. 

Where  part  of  a  conversation  is  brofaght 
out  and  the  remaining  portion  of  tbe  conver- 
sation is  necessary  to  make  the  preceding  part 
clear  or  to  exjdain  the  same,  the  remainder  ts 
admissible. 

8.  GsnanAi.  Law  «=>396(2)  —  BrtDEircB— 

WHOU:  OOITVEBSATION— ADmasiBiLnT. 
In  a  prosecatlon  for  bur^^ry,  an  alleged 
accomplice  who  testified  against  defendant,  and 
to  tbe  effect  that,  when  his  house  was  searched, 
he  escaped  to  lite  reddenee  of  defendant  in 
which  were  present  defendant's  wife  and  sister, 
should  not,  because  asked  what  they  said  when 
told  his  house  was  being  searched,  have  been 
sUowed  to  testify  that  the  women  later  re- 
quested him  to  nm  off  so  that  defendant  could 
escape. 
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Appeal  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 

Bob  Payne  was  convicted  of  burglary,  and 
be  appeals.    Beversed  and  remanded. 

W.  W.  Kirk,  of  Plalnvlew,  for  appelant 
B.   A.   Berry,   Asst  Atty.    Gen.,   tor  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  bis  punishment  being  assessed 
at  two  years'  confinement  In  the  peniten- 
tiary. 

[1]  A  sufficient  statement  oftbe  main  facts 
is  embraced  In  the  former  appeal,  whlA  will 
be  found  reported  In  202  S.  W.  958.  The 
case,  briefly  stated,  is:  The  accomplice  Wil- 
liamson testified  for  the  state  to  a  burglary 
committed  by  himself  and  the  defendant. 
Appellant's  testimony  was  alibi.  On  cross- 
examination  of  the  accomplice  Williamson, 
appellant  sought  to  discredit  him  by  showing 
through  the  witness  himself  that  he  had:  niat^ 
ried  the  daughter  of  a  man  named  Smith; 
that  some  of  the  property  taken  from  the  al- 
leged burglarized  house  ~was  found  in  Smith's 
house  or  cellar.  The  purpose  of  this  cross- 
examination  was  to  show,  by  the  circum- 
stances attending  the  relatiohsliip  of' -Smith 
4nd  WilliamsQn,  the  use  of  Smith's  wagon 
on  the  night  of  the  burglary,  the  tid  tbAt 
pr(^)erty  was  found  In  Smith's  possession,  or 
in  his  cellar,  that  the  witness  and  Smith  com- 
mitted the  burglary,  and  that  defendant  w&a 
not  connected  with  it.  This  character  of  In- 
.Testigatlon  was  evidently  for  the  purpose, 
among  other  things,  (tf  strengthening  his 
alibi,  .  In  this  same  connection  and  during 
this  ctoes-examlnatioa,  the  witness  was  asls- 
ed  if  he  had  not  tieeu 'indicted  in  seven:  other 
felonies,  all  of  them  ooinmitt^  the  same 
night  except  one.  The  witness  denied  that 
Smith  was  with  him  on  the  night  of  the 
burglary,  but  did  admit  that  these  indict- 
ments were  pending.  The  state  on  redirect, 
among  other  things,  asked  the  witness  if 
there  was  not  another  party  with  him  on  the 
flight  of  and  assisting  falm  In  these  Taxious 
burglaries.  The  bill  also  shows  that  witness 
had  testified  that  appellant  was  with  him  and 
t!ommltted  the  burglary  set  out  in  the  Indict- 
ment. The  appellant's  objection  was  that 
these  facts  being  shown,  and  in  this  condi- 
tion of  the  bill,  it  was  inadmissible  to  go  into 
an  examination  of  the  circumstances  attend- 
ing the  other  cases.  This  was  based  also  to 
some  extent  on  the  fact  that  he  only  asked 
the  witness  with  reference  to  the  Indictments 
as  a  means  of  Impeachment,  and,  this  being 
true,  that  fhia  should  have  ended  the  matter. 
We  are  of  opinion  upon  another  trial,  if  this 
matter  should  be  investigated,  that  appel- 
lant's position  is  correct.  The  witness  had 
denied  that  Smith  was  with  him,  and  admit- 
ted that  he  had  t>een  indicted  in  the  other 
<^ses.  This  was  introduced  to  show  appel- 
lant wa&  with,  the  accouiuUce  la  the  other 


felonies.  We  thbik '  the  antbottties  siistaia 
appellant  in  his  contention,:  and  that  the 
court  should  not  have  permttt«fd  this  cliar- 
acter  of  examination  by  the  state.'  Had  the 
confession  of  Williamson  to  the  oeunty  attor- 
ney included  the  defendant,  it  would  be  per- 
missible to  show  inasmuch  as  defendant  In^ 
trodnced  that  matter. 

[Z,  3]  Another  bill  of  exception  show^  tiiat, 
while  the  accomi^ce  Williamson  was  on 
cross-examination,  he  was  questioned  with 
reference  to  the  officers  going  to  and  search- 
ing his  residence  for  property  supposed  to 
have  been  taken  from  the  alleged  biirglarized 
house.  Among  other  thlfag*,  he  stated  suIk 
sliantlally  that  he  had  escaped  from  the  ofllc- 
ers  when  they  wait  to  his  house  by  Jdmping 
out  of  a  window,  and  that  In  teaving  his 
house  he  went  to : the  residence  of  appellant; 
that  appellant's  wife  and  her  sister  and 
Simpson  were  there ;  that  a  conversation  en- 
sued, and  he  was  asked  what  he  said  during 
the  conversatiML    He  rqtUed: 

"I  dov't  remember  what  I  did  say."  He  was 
then  a«k«d,  "What  did  .tbeysay?"  He  said: 
"I  tbiok  they  asked  me  if  n^  house  had  been 
searched.  Q.  What  did  you  tell  tbeml  A.  I 
UAA  tbem  that  the  officers  were  there.  Q. 
Then  what  did  you  do?  How  long  did  you 
stay  there?  A.  •  *  •  i  couldn't  say  just 
hpw  long,, quite  a  little  bit." 

The  state  was  then  permitted  to  elicit  from 
him  that  while  he  was  there  api>ellant's  wife 
and  her  sister  told  him  that  appellant's  house 
had  been 'searched  and  the  searching  party 
had  gotten  the  meat  they  had  stolen,  and  the 
■wife  and  her  sister  requested  him  to  run  off 
so  that  everything  would  be  "laid  on  the  wit- 
ness" and  defendant  "would  come  dear" ;  that 
appellant's  wife's  sister  went  and  l>rought 
witness'  wife, -who  (Ejected  to  hla  running 
off.  This  latter  expression  seems  to  have 
l)een'  excluded,  though  the  bill  is  not  right 
dear  upon  that  question.  The  remainder  of 
the  alwve  conversation  remained  liefore  the 
jury.  We  are  of  opinion  appellant's  objec^ 
tion  should  have  been  sustained  as  to  wnat 
appellant's  wife  and  his  sister-in-law  said  to 
witness  in  regard  to  the  witness  running 
away  to  the  end  that  defendant  might  come 
clear  This  was  said  in  appellant's  absence 
and  not  shown  In  any  way,  directly  or  in- 
directly, to  have  been  Instigated  by  him.  In 
fact,  Qie  bill  shows  this  was  a  voluntary 
statement  or  request  on  their  part,  If  made, 
without  the  knowledge  or  consent  of  appel- 
lant. This  was  not  germane  to  what  defend- 
ant asked  of  the  witness,  nor  explanatory  of 
what  was  brought  out  by  the  defendant.  The 
bill  does  show  that  the  defendant  asked  the 
accomplice  what  they  said,  referring  to  de- 
fendant's wife  and  her  sister-in-law;  bis  re- 
ply being: 

"I  think  they  asked  me  if  my  house  had  been 
searched,  and  I  told  them  the  officers  were 
there." 


Digitized  by 


Google 


Tex.) 


BUSEHAfnER  v.  STATS 

(212  B.W.) 


Ij58 


It  la  a  famtUar  rule,,  and  fixed  by  atatute, 
Uiat  where  part  of  a  conTersatlon  Is  brougbt 
out,  and  tbe  remaining  portion  of  tbe  cod- 
Tersatlon  Is  necesaarr  to  make  tbe  preceding 
part  of  the  conTersatt<Hi  clear,  or  tbat  It 
might  be  explanatory  of  tbe  preceding  part 
of  the  conversation,  it  would  be  admissible, 
^is  redirect  examination  by  the  state  does 
not  seeui  to  fall  within  that  rule.  ApiteUant 
bad  asked  nothing  that  led  to  the  statement 
either  of  bis  wife  or  his  sister-in-law  that 
they  desired  that  the  witness  should  flee  the 
country.  It  was  In  no  way  chargeable  to  him 
under  the  bUl  of  exceptions.  It  was  very 
damaging  testimony,  and  of  a  criminative 
tendency.  If  appellant  had  sent  his  wife  or 
her  sister,  either  or  both,  to  the  witness  to 
induce  him  to  leave,  or  bad  suggested  to  them 
to  induce  blm  to  leave,  it  would  be  a  fact 
against  him  and  Introdudble ;  but  this  bill 
not  only  falls  to  connect  him  with  It,  but 
shows  that  he  knew  nothing  about  it,  was  not 
present,  and  in  no  way  a  party  to  It  It  was 
not  germane  to  that  brought  oat  by  the-de- 
fendant  from  the  wife  or  her  sister. 

We  think  this  was  of  sneh  an  erroneous 
nature  that  this  judgment  ahoald'not  be  per* 
mitted  to  stand ;  therefore  it  is  reversed,  and 
tiie  cause  remanded. 


BEBEHALTEB  t.  STATE.     (No.,  ,5237.) 

(Court  of  driminal  Appeals  of  Texas.    May  14, 
1919.) 

L  CanuHAi,  Law   «=3>419,   420(8)  —  Amtis- 

BI0N»— HEABSAY— ASMISSIONS    BT    DEFEND-. 

ANT. 

Evidence  of  a  witness  that  M.,  in  attend- 
ance upon  the  trial,  had  told  tbe  witness  that 
defendant  bad  admitted  to  M.  tbat  he  (defend- 
ant) bad  kfiled'  deceased,  was  bearaay  and  in- 
admiaaible^    :  ' 

2.  Homicide  <0=>163(1)— Heptttation  op  De- 
fendant—Evidence. 

Though  defendant  bad  put  his  reputation 
in  evidence  as  a  law-abidiAg  citizen,  objection 
to  evidence  of  tbe  state  tbat  16  or. 20  years 
before  the  homicide  defendant  was  given  to 
fighting  and  was  regarded  "as  a  holy  terror". 
ihould  have  been  sustained;  tbe  interregnum 
between  defendant's  fighting  capacity  as  a 
youngster  and  the  time  of  the  killing  being  too 
remote. 

3.  HoHiciDB   «s»170  r-  Evidence  of    Shoe 
Prints— ADMisajtBijjTT. 

Testimony  of  county  attorney  tbat  tracks 
near  the  scene  of  the  killing, had  been  made  by 
a  shoe  about  No.  8  or  9  in  size,  and  tbat  in 
Ids  judgnlent  defendant's  boots  made  tbe  tracks 
on  the  ground,  hHd  ina'dmiasible  in  absence  oi 
something  more  definite,  in  tl>« '  witness'  testi- 
mony showing  proximity  of  tracks  to  body  of 
victim. 


4.  Wi!?N«asEB  ^fa^mD—lufKUDnaxa  Chas- 

ACTEB  OF  Witness. 
It  was  not  permissible  to  impugn  the  char- 
acter of  a  witness  by  testimpny  Reflecting  upon 
the  character  of  the  bouse  he  was  keeping  and 
his  Sister-in-law;  who  was  living  in  Hs  house 
and  had  given  birth  to  three  illegitimate  chil- 
dren.   . 

5.  CannNAi   Law   ig=a^6(5)  —  Ruuno   on 
Evidence — Comment  by  Cotibt. 

The  court  should  not,  in  sustaining  objec- 
tion to  evidence  that  sister-in-law  of  a  witness 
whose  character  was  sought  to  be  impugned 
bad  given  birth  to  diree  illegitimate  :chlldren, 
have  remarked  tbat  evidence  was  not  admissi-i 
ble  if  woman  bad  700,  meaning  700  illegitimate 
children ;  the  statute  explicitly  prohibiting  tbe 
court  from  indicating  his  view  of  the  evidence, 
and  making  the  jury  the  exclusive  judge  of 
facts,  weigbt  of  testimony,  and  credibility  of 
witnesses. 

.  Ap|)eal    from    District    Court,    CSiferokee' 
County;  L.  D.  Chiinn^  Judge. 

John  Burkhalter  was  convicted  of  murder, 
and  appeals,   Reversed  and  remanded. 

Woods,  Barkley  ft  .i^ing,  of  Houston,  A.  A. 
Seale  and  C.  C.  Watson,  both  of  Nacogdoches, 
and  B.  B.  Perkins,  of  Rusk,  for  appellant. 

B.  A-  Berry,  A§st.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder;  his  puDlehment  being  assessed 
at  five  years'  oonflnement  In  the  penitentiary. 

This  is  the  second  appeal,  tbe  first  b^ng 
found  reported  in  7i9  Tex.  Cr.  R.  336,  184  S. 
W.  ^1.  lit  a  general  way,  the  facts  and  cir- 
comstancea.  developed  by  this  record  are  as 
in  the  former  appeaL  There  is,  however,  in 
tbls  record  some  rather  important  amended' 
testimony  not  shown  by  the  former  record. 
Illustrative  of  this,  Mrs.  Jones  testified  on  • 
this  trial  that  appellant  made  a  confession  or 
admission  to  her  that  be  killed  deceased.  The 
statement  was  made  under  rather  peculiar 
circumstances.  It  is  not  Intended  here  to  dis< 
cuss  her  testimony  and  tbe  drcnmstances  at- 
tending her  statement  of  the  confession.  On 
the  former  trial  she  testified,  as  shown  by 
this  record,  that  appellant,  in  talking  to  her 
about  the  matter,  bad  no  reference  to  the  de- 
ceased, and  that  they  were  not  talking  about 
deceased  at  tbe  time  he  made  the  statement, 
There  was  a  witness  named  Russell  who  tes- 
tified to  an  Indirect  confession  of  defendant, 
which  he.  said  occurred  in  the  fall  after  the 
killing  of  deceased  in  the  early  spring  or 
late  winter  prior  to  a  conversation  between 
blm  and  defendant.  This  statement  comes 
under  rather  peculiar  circumstances.  These 
matters  are  mentioned  in  order  to  meet  ap- 
pellant's contention  that  the  court  was  In  er- 
ror in  refusing  and  falling  to  charge  the  law 
applicable  to  circumstantial  evidence.     The 


AsaFor  «th«r  ease*  see  Mme  topl^  lad  KBT-KDMBBR  ta  all  KeyOfumbered  Olcwt*  and  Intaxw 


Digitized  by 


Google 


164 


212  SOtTHWESl^RM  BKPOSTBB 


(Tex. 


testimony  of  Mrs.  Jones  in  reference  to  fhe 
confession  Is  positive  and  direct;  that  of 
Russell  is  not.  Without  the  testimony  of 
Mts.  Jones  we  are  of  opinion  the  case  would 
be  one  of  circumstantial  evidence,  but  tliat 
matter  is  not  further  discussed. 

[1]  A  bill  of  exceptions  recites  that,  after 
Russell  testified  for  the  state  on  cross-exam- 
ination, he  was  asked,  referring  to  his  testi- 
mony In  regard  to  appellant's  conversation, 
if  he  did  not  state  to  Jim  Manning  that  the 
defendant  had  made  a  statement  to  bdm,  the 
witness,  admitting  the  killing.  This  the  wit- 
ness Russell  denied.  It  is  then  shown  that 
the  state  proved  by  Russell  that  Manning 
told  him  (Russell)  that  defendant  admitted  to 
him  (Manning)  that  he  (defendant)  had  killed 
deceased.  Manning  was  In  attendance  upon 
this  trial,  but  was  not  used  as  a  witness.  Ob- 
jection was  urged  to  this  testimony,  which  we 
think  was  well  taken.  If  Manning  made  the 
statement  to  Russell  that  defendant  admitted 
to  him  that  he  had  killed  deceased,  it  was 
hearsay  and  on  a  most  material  issue  In  the 
case.  If  defendant  in  fact  made  the  admis- 
sion to  Jim  Manning,  Manning  could  have 
sworn  to  it  and  it  would  have  connected  the 
defendant  directly  with  the  homicide,  but 
this  could  not  be  proved  by  a  statemoit  of 
Manning  made  to  Russell.  This  was  clearly 
hearsay  testimony  and  inadmissible.  It  la 
also  shown  that  Manning  was  present  and 
could  have  been  called  as  a  witness,  but  was 
not  See  Murphy  t.  State,  65  Tex.  Cr.  R.  55, 
143  S.  W.  616;  Kinney  v.  State,  65  Tex.  Cr. 
R.  251,  144  S.  W.  257;  Herrera  v.  State,  76 
Tex.  Cr.  R.  120, 170  S.  W.  719. 

[2]  Another  bill  recites  that  appellant  put 
bis  reputation  in  evidence  as  a  law-abiding 
citizen,  covering  something  like  15  years  pri- 
or to  the  time  of  the  homicide.  The  state 
'  was  permitted  then  to  introduce  testimony 
showing  that  15  or  20  years  or  more  before 
this  homicide  appellant  was  given  to  fighting, 
and  also  to  prove  by  one  or  more  witnesses 
that  he  was  then  regarded  "as  a  holy  terror." 
The  objection  'to  this  testimony  should  have 
been  sustained.  Tbls  was  too  long.  The  in- 
terregnum between  his  fighting  capacity  as 
a  youngster  and  the  time  of  this  killing, 
something  like  15  or  20  years,  is  too  remote. 
See  Bogus  v.  State,  55  Tex.  Cr.  R.  127,  114 
B.  W.  823,  131  Am.  St.  Rep.  804 ;  Hanks  v. 
State,  55  Tex.  Cr.  R.  451,  117  S.  W.  150; 
Brown  V.  State,  56  Tex.  Cr.  R.  389, 120  S.  W. 
444;  Wesley  v.  State,  85  S.  W.  802;  Bowers 
V.  State,  45  Tex.  Cr.  R.  185,  75  S.  W.  299. 

13]  Another  bill  raises  objection  to  the  in- 
troduction of  testimony  of  the  witness  Adams 
in  regard  to  tracks.  The  record  shows  in 
this  connection  that  the  homicide  occurred 
in  the  morning  about  9  or  10  o'clock.  Quite 
a  crowd  of  neighbors  gathered  in  and  aronnd 
the  body.  The  Justice  of  the  peace  from  Nac- 
ogdoches, and  the  sberiff,  deputy  sberlfl,  and 


the  constable  from  the  town  of  Qarrison 
were  also  among  those  present  There  waa  a 
good  deal  of  walking  around  aboat  the  scene 
of  the  homicide  and  investlgatltn'  for  tracks 
and  evidences  that  might  lead  to  the  discov- 
ery of  the  party  who  shot  the  deceased.  It 
was  in  a  very  densely  wooded  country  and  a 
great  many  leaves  upon  the  ground  which 
rendered  it  impossible,  it  seems  from  the  tes- 
timony, to  find  tracks.  None  were  discovered. 
About  seven  dajrs  afterward  some  of  the  of- 
ficers were  upon  the  ground  looking  for  evi- 
dence. Among  those  present  on  the  latter 
visit  was  the  county  attorney,  who  was  not 
present  on  the  day  of  the  killing.  He  testi- . 
fied,  among  other  things,  that  he  found  some 
tracks  near  the  scene  of  the  killing  which  he 
described  as  being  made  by  a  shoe  about  No. 
8  or  0  in  size,  which  showed  peculiar  indoi- 
tations  evidencing  that  the  shoe  had  some 
protruding  tacks  which  left  an  impression  in 
the  tracks  so  found.  He  testified  further 
that  the  defendant  was  with  them,  ana 
that  they  wait  to  dinner  at  defendant's 
bouse,  which  was  several  hundred  yards 
away,'  and  while  there  they  engaged  defend- 
ant in  conversation  as  to  the  character  of 
shoes  and  boots  that  he  owned.  Witness  ask- 
ed the  defendant  the  privilege  of  seeing  his 
boots  or  shoes.  Defendant  told  them  there 
was  a  pair  of  boots  in  the  room,  which  they 
examined,  and  witness  says  that  these  boots 
had  tacks  that  would  make  a  similar  impres- 
sion to  those  he  saw  on  the  ground  near  the 
scene  of  the  homicide,  and  that  he  thought 
these  boots  were  about  No.  8  or  9  in  size,  and 
that  his  Judgment  and  conclusion  was  that 
these  boots  made  the  trades  on  the  ground. 
It  is  further  in  evidence  that  the  defendant 
made  statements  that  he  was  about  250  yards 
away  from  the  scene  of  the  shooting  at  the 
time  it  occurred;  that  he  did  not  see  either 
the  man  who  fired  the  shots  or  the  deceased, 
and  did  not  know  what  It  meant;  he  suppos- 
ed it  was  some  people  squirrel  hunting,  as  a 
good  deal  of  hunting  was  done  in  that  im- 
mediate "bottom";  that  he  was  bunting  a 
cow  or  his  cattle,. and  paid  no  further  atten- 
tion to  it.  He  took  the  witness  stand  and  de- 
nied that  he  shot  the  deceased,  and  stated  that 
he  had  no  gun  with  him  with  whidi  to  shoot 
He  is  borne  out  by  the  testimony  of  several 
witnesses,  some  of  them  state's  witnesses,  to 
the  effect  that  be  did  not  have  a  gun  on  this 
occasion.  Appellant  objected  to  the  intro- 
duction of  the  testimony  of  the  witness 
Adams  as  to  tracks  for  want  of  deflniteness, 
and  also  there  was  no  comparison  made,  and 
the  boots  were  not  placed  in  the  tracks  found 
upon  the  ground,  and  that  witness  was  stat- 
ing his  conclusion.  The  question  of  the  in- 
troduction of  tracks  has  been  the  subject  of 
a  great  many  declsiona,  and  it  would  seem 
that  the  admissibility  of  testimony  is  largely 
one  of  application  to  the  particular  case,  and 
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tbe  parUcnlar  facts  and  eDvlronnientB  as  de- 
vdoped  on  ttke  trial.  Quoting  from  Mr. 
Branch's  Ann.  P.  O.  p.  ^  it  Is  stated  that: 

"Before  a  witness  can  give  his  opinion  as  to 
the  similarity  of  tracks  found  upon  the  ground 
and  tracks  made  by  tbe  accnsed  the  witness 
mnst  have  made  some  measurement  of  the 
tracks  foimd  upon  the  ground  and  the  foot  or 
shoe  of  the  accused,  or  made  some  compari- 
son between  tracks  found  upon  the  ground  and 
shoes  known  to  be  those  of  the  accused  such  as 
placing  the  shoe  in  tracks  on  the  ground,  or  if 
there  are  peculiarities  in  the  tracks  made  upon 
the  ground,  such  as  worn  places  or  peculiar 
tracks,  and  such  places  or  tracks  were  fonnd 
upon  or  were  made  by  the  shoe  known  to  be- 
long  to  the  accused,  the  witness  may  detail 
such  facts  and^may  then  give  his  opinion  as  to 
the  similarity  between  such  tracks." 

In  sapport  of  this  Mr.  Branch  cites  a 
great  many  cases.    He  again  states  this  rale: 

"Where  the  witness  did  not  measure  the 
tracks  nor  measure  the  track  or  shoe  of  the. 
accused,  it  is  error  to  permit  him  to  give  his 
opinion  as  to  the  similarity  of  snch  tracks  bas- 
ed on  obseiring  the  tracks  and  afterwards  ob- 
serving the  track  and  foot  of  the  •censed." 

A  great  number  of  cases  he  cites  In  support 
of  that  rule.  It  Is  also  held  In  Hester  v. 
State,  SI  S.  W.  932,  that  It  was  error  to  per- 
mit a  witness  to  testify  that  tbe  track  on  tbe 
ground  and  tbe  track  of  defendant's  horse 
was  one  and  tbe  same  track;  be  should  have 
stated  tbe  size,  similarity,  etc.  See,  also, 
Grant  ▼.  State,  42  Tez.  Cr.  R.  276,  58  S.  W. 
1025.  Smith  v.  State,  45  Tex.  Or.  R.  410,  77 
8.  W.  453,  Is  authority  for  this  statement: 

"Where  the  witness  did  not  take  any  meas- 
urements on  the  ground  and  stated  that  the 
tracks  were  of  a  No.  8  or  9  shoe,  broad  across 
the  ball,  with  the  heel  worn  off  one  side,  and 
that  the  shoes  of  the  accused  appeared  to  be 
of  that  size  and  were  broad  across  tbe  ball 
with  the  heel  worn  off  on  one  lAAe,  his  testi- 
mony is  not  certain  enough  to  anthorise  him 
to  give  an  opinion  upon  so  vital  a  question  as 
the  similarity  of  tracks." 

See,  also,  Tankersley  v.  State,  61  Tex.  C3r. 
R.  173, 101  S.  W.  234,  and  Balllnger  v.  State, 
63  Tex.  Cr.  B.  667,  141  S.  W.  91.  We  are  of 
opinion  that  under  the  peculiarities  of  tbe  tes- 
timony of  Adams  the  court  should  not  have 
admitted  his  opinion  that  the  boots  be  saw  at 
defendant's  bouse  made  tbe  tracks  he  saw 
in  the  woods.  The  defendant  testified,  and 
many  declarations  of  bis  were  put  In  evi- 
dence to  the  effect  that  be  was  260  yards 
away,  or  about  that  distance,  at  tbe  time  of 
the  shooting.  If  he  made  these  tracks  either 
going  to  or  coming  from  that  place,  or  at  that 
place,  and  these  tracks  were  seen  by  the  wit- 
ness Adamti;  it  would  not  be  sufficiently  def- 
inite to  show  bis  proximity  to  deceased.  Tbe 
wounds  on  the  body  show  that  the  party  who 
did  the  kllUng  was  very  close  to  him.  It  Is 
also  la  evidence  that  between  tbe  time  of  tbe 


killing  and  the  time  of  these  other  witnesses' 
examination  for  tracks  and  failure  to  find 
same  there  had  been  a  rain  at  that  immedi- 
ate point.  TTnder  all  these  drcnmstancea  we 
are  of  opinion,  as  this  bill  and  the  record 
shows  the  matter,  the  testimony  of  tbe  wit- 
ness Adams  should  not  have  gone  to  the  Jury, 
and  unless  there  Is  something  more  definite 
in  his  testimony  showing  tbe  proximity  of 
the  tracks  to  the  body,  this  testimony  should 
not  be  admitted.  Tbe  other  witnesses  who 
were  with  him  did  not  testify  as  to  tbe 
tracks.  They  or  some  of  them  testified  that 
they  failed  to  discover  any  trades  on  their 
first  visit  to  the  scene  of  tbe  homicide,  though 
they  searched. 

There  is  an  attack  made  upon  tbe  court's 
charge  on  alibi  and  a  requested  instruction 
refused.  The  question  came  on  tbe  former 
trial,  and  it  seems  from  the  opinion  on  the 
former  appeal  and  this  record  that  the  charge 
as  given  by  tbe  court  Is  the  same.  Judge 
Harper,  in  the  former  opinion,  suggested  to 
the  court  be  should  give  a  more  ample  and 
complete  charge  on  tbe  question  of  alibi.  We 
suggest  again  to  tbe  court  that  this  be  done. 

[4,  E]  There  is  another  bill  of  exceptions 
which  recites  that  appellant  was  seeking  to 
Introduce  testimony  which  reflected  upon  tbe 
witness  Russell,  and  the  character  of  house 
he  was  keeping,  and  his  sister-in-law,  who 
was  living  in  his  bouse  and  had  given  birth 
to  three  illegitimate  children.  By  this  he'was 
seeking  to  impugn  the  character  of  the  wit- 
ness Russell.  We  are  of  opinion  this  testi- 
mony was  not  admissible.  Tbe  court  observ- 
ed in  sustaining  the  objection  that  it  was  not 
admissible  if  the  woman  had  700  (meaning  ' 
700  illegitimate  children).  This  wUl  not  oc- 
cur upon  another  trial,  but  is  mentioned  so 
as  to  guard  tbe  trial  court  against  making 
remarks  of  that  character  in  the  admission 
or  rejection  of  testimony.  The  statute  Is 
rather  explicit  that  the  court  should  not  in- 
dicate bia  view  of  the  testimony,  but  simply 
sustain  or  overrule  tbe  objection  when  pre- 
sented. This  is  In  aid  of  another  statute 
which'  provides  the  Jury  shall  be  tbe  exclu* 
sive  Judges  of  the  facts,  tbe  weight  of  the 
testimony,  and  the  credibility  of  the  witness, 
and  was  enacted  also  to  prevent  the  court 
from  conveying  his  idea  of  the  testimony  and 
tbe  weight  to  be  attached  to  it  so  as  to 
impress  the  Jury.  We  would  again  suggest 
to  trial  courts  that  it  is  always  safest  to  fol- 
low statutes  prescribing  rules  with  reference 
to  the  trial  of  criminal  cases.  It  avoids 
trouble  and  complications  and  the  necessity 
of  discussing  such  questions  on  appeal.  It 
occurs  to  us  it  is  about  as  easy  to  follow  the 
statute  as  it  is  to  violate  it,  and  following  it 
is  the  safest  rule,  and  its  violation  Is  always 
upon  dangerous  lines. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 
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BODOEBS  r.  STATE.     (No.  6286.) 

(Court  of  Criminal  Appeals  of  Texas.    Mar  21, 
1919.) 

HoiaciDK  ®=»309(6)  —  lN'8TBUCTioN8— Pbovo- 
CATioN — Excluding  Evidence. 
In  a  homicide  prosecution,  where  defend- 
ant, after  having  been  severely  beaten  in  a 
general  fight,  fled  from  the  house,  and  in  the 
face  of  a  threat  to  shoot  him  fired  a  shot  which 
killed  a  child  In  the  bouse.  It  was  error  in  an 
instruction  on  manslaughter  to  limit  the  prov- 
ocation to  the  acts  of  the  person  defendant  in- 
tended to  kill. 

Appeal  from  District  Court,  Shelby  Coun- 
ty; Daniel  Walker,  Judge. 

Wyatt  Rodgers  was  convicted  of  murder, 
and  appeals.    Reversed  and  remanded.  . 

Sanders  &  Sanders,  of  Center,  and  Beeman 
Strong,  of  Austin,  for  appellant. 
E.  A.  Berry,  Asst  Atty.  Qeu^  for  the  State. 


MORROW,  J.  The  appeal  Is  from  a  Judg- 
ment condemning  appellant  to  confinement  In 
the  penitentiary  for  ten  years  for  the  offense 
of  murder. 

The  homldde  took  place  at  the  residence  of 
Ernest  Owens.  Ernest  Owens  and  appel- 
lant's brother,  Beeman  Rodgers,  married  sis- 
ters, and  the  wife  of  Beeman  Rodgers  was 
at  the  home  of  Ernest  Owens  when  the  appel- 
lant and  his  brother,  Beeman  Rodgers,  and 
the  wife  of  appellant  stopped  at  the  home  of 
Owens  on  their  way  to  Shreveport  on  a  pleas- 
ure trip,  traveling  in  an  automobile.  The 
purpose  of  stopping  seems  to  have  been  in 
order  that  the  wife  of  Beeman  Rodgers  could 
Join  them  and  accompany  them  on  the  trip. 
It  was  near  Christmas  time,  and  there  were 
preparations  in  progress  at  Ernest  Owens' 
residence  for  a  Christmas  gathering,  and  the 
appellant  and  his  companions  alighted  from 
the  car  in  which  they  were  riding  and  went 
Into  the  residence,  and  while  there  a  difficul- 
ty took  place.  The  evidence  is  conflicting 
touching  the  beginning  of  the  difficulty.  It 
seems,  however,  to  have  been  Immediately 
preceded  by  a  quarrel  between  Beeman  Rodg- 
ers and  bis  wife.  Appellant  said  that  during 
this  quarrel  Buford  Owens,  a  brother  of  Ern- 
est Owens,  struck  Beeman  Rodgers  over  the 
head  with  something  that  looked  like  an  axe 
handle,  and  said: 

"When  he  did,  Beeman  just  caught  the  post 
and  went  in  on  the  gallery,  and  the  whole  bunch 
covered  him.  I  started  up  the  steps,  and  as 
I  went  in  they  turned  on  me,  and  I  didn't  see 
Beeman  any  more- until  the  fight  was  out.  The 
whole  bunch,  women  and  all,  came  right  on  me. 
I  was  in  the  fight  all  through  the  last  part  of 
it;    I  was  not  in  it  when  it  started." 


8ev«ral  witnesses  testified  'to  facts  in  a; 
general  way  in  substance  like  the  csppellsi^t.. 
There  was  evidence,  that  in  the'  fight; one  of 
the  assailants  of  the  appellant  and  his  broth- 
er used  a  harrow  tooth,  which  was  described 
as  a  piece  of  steel  with  which  wounds  could, 
be  inflicted.  It  was  made  clear  that  after  the 
difficulty  the  appellant  and  his  brother  were 
examined  by  a  physicia^,  who  said  that  be 
found  six'  lacerated  or  torn  wounds  and  one 
smooth  cut  wound  on  appellant's  head,  near- 
ly aU  of  them  going  to  the  skiill,  and  that  they 
were  treated  and  dressed  by  him  10  or  12 
times,  and  be  said  ttiat  Beeman  Rodgers  ex- 
hibited wounds  of  substantially  the  same 
number  and  character,  except  that  upon  Bee- 
man's  body  there  was  a  superficial  wound  in 
the  nature  of  a  scratch,  and  his  shirt  was 
torn  or  cut  In  the  vicinity  of  this  wound.  A 
very  short  time  after  this  difficulty  the  appel- 
lant and  his  wife  and  Beeman  Rodgers  and 
his  wife  and  the  driver  of  the  car  went  to 
the  automobile  and  started  to  leave,  and  Just 
about  the  time  the  car  started  a  pistol  shot 
was  fired  from  the  automobile  which  killed 
a  child  that  was  In  the  house,  and  the  prose- 
cntion  grows  out  of  this  homicide. 

Quite  a  conflict  in  the  evidence  developed 
touching  the  firing  of  the  shot;  the  state's' 
witnesses  presenting  the  theory  that  it  was 
malldouBly  and  purposely  fired  by  the  appel- 
lant His  own  testimony  was  to  the  efl^ect 
that  It  was  accidental.  Other  witnesses  for 
the  state  and  defendant  testified  to  facts 
Which  raised  the  Issues  of  self-defense  and 
manslaughter,  and  the  theory  of  negligent 
homicide  was  also  presented  to  the  Jury. 
The  micontioTerted  evidence  of  both  the  state 
and  the  appellant  was  to  the  effect  that  Im- 
mediately after  the  fight  ended  that  Ernest 
Owens  laid  down  the  harrow  tooth  which  he 
had  used  in  the  fight  and  picked  up  and  load- 
ed his  shotgun  and  walked  out  on  the  front 
porch  and  said  to  appellant's  brother,  "Dont 
come  back  on  here  or  I  will  kill  you,"  and 
that  he  remained  on  the  porch  while  the  ap- 
pellant and  his  party  were  walking  to  the 
car  and  getting  In  the  car,  until  the  shot  was 
fired.  Both  the  appellant  and  his  brother 
were  quite  bloody  Immediately  before  they 
started  to  get  in  their  car.  Appellant 
claimed  that  his  brother  laid  a  pistol  down 
in  the  car,  and  that  about  that  time  he  heard 
some  one  exclaim,  "Look  out,  he  is  going  to 
shoot!"  that  he  and  his  brother  both  grabbed 
for  the  gun,  and  In  the  scuffle  It  was  dis- 
charged; that,  hearing  the  exclamation  men- 
tioned, he  thought  his  brother  was  about  to 
shoot,  and  he  grabbed  for  the  gun  to  prevent 
him  from  doing  so. 

In  charging  on  manslaughter  the  court  em- 
bodied the  following: 

"It  is  not  enough  that  the  mind  is  merely 
agitated  by  passion  arising  from   some   other 
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proTocatkm,  'or  a  prorocatlMi  canaed  by  86ia« 
person  other  tJian  the  part;  tiie'dafendant  in- 
tended to  kill." 

The  aiHDellant  in  a  tljnely  and  specific  man- 
ner objected  to  this  phase  of  the  chartie.  Pri- 
or to  the  conflict  the  parties  were  Mends; 
there  was  no  dlfflcolty  furnishing  "other 
provocation,"  save  the  flght  which  took  place 
a  few  moments  before  the  ?atal  shot  was 
fired.  When  It  was  flred,  appellant  was  suf- 
fering from  the  Berl<>qB  injuries  received  In 
the  fight,  and  the  Incidents  of  that  encounter 
were  not,  as  a  matter  of  law,  to  be  eliminated 
in  determining  the  iexlsttoce  of  adequate 
cause,  nor  were  ihe  conditions  snch  as  to 
make -the  homicide  murder.  If  unlawful  and 
npon  provocation  caused  by  some  other  per- 
son than  the  party  appellant  intended  to 
kill.  His  intention,  from  the  state's  stand- 
point, was  to  kill  Entest  Owens,  who  at  the 
time  was  armed  and  near  at  hand;  but  In 
the  difficulty  In  which '  appellant  and  his 
brother  were  injured.  Ernest  Owens,  Buford 
Owens,' ahd,  according  to'sdme  of  the  evi- 
dence, others  took  part,  and  the  provocation 
upon  which  appellant  acted.  In  firing  may 
have  arisen  from  the  li'cts  of  any  or  all  of 
bis  assailants.  Dlscnsslng  a  similar  state  of 
facts,  the  court  said: 

"'We  understand  the  rale  to  be  that,  where 
there  is  evidence  that  some  other  person  or  per- 
80D9  acted  in  conjunction  with  the  deceased  in 
giving  provocations,  it  is  error  for  the  courtto 
prevent  a  consideration  by  the  Jury  of  the  pro- 
vocations given  by  some  other  party  than  the 
party  killed."  House  v.  State,  70  Tez.  Or.  R. 
345,  1718.  W.ap.  , 

The  condition  of  appellant's  mind  as  bear? 
ing  on  the  issue  of  manslaughter  was  to  be 
determined  from  the  evidence  showing  the 
entire  transaction.  The  charge  complained 
of,  we  think,  was  an  unwarranted  restriction 
on  appellant's  right  under  the  law  of  man- 
slaughter, and  was  one  which  has  been  held 
material  error  in  the  case  mentioned,  and  In 
Garcia  v.  State.  70  Tex.  Cr.  R.  488,  156  S.  W, 
039;  Byrd  v.  State,  39  Tex.  Cr.  R.  609,  47 
S.  W.  721;  Stacy  v.  State,  48  Tex.  Cr.  B.  95, 
86  S.  W.  327. 

Judgiuent  is  reversed,  and  the  cause  re- 
manded. 


BOSS  T.  STATE.    (No.  5393.) 

(Court  of  Criminal  Appeals  of  Texas.     Hay 
21,  1919.) 

1.  CsnciKAi.  Law  ess»721(6),  721H(2)— Abq0- 

MENT— RKFEREKeS  TO  FaILUBK  TO  TMWJT. 

■Where  defendant  was  Jointly  indicted  with 

her  husband  for  murder,  and  a  severance  was 

granted,  state  attorney's  argument  asking  why 


defendant.  If  not  gdtty '«f.  murder,  did  not 
caU  her  husband,  who  was  then  in  court,  and 
as  to  why  she  did  not  call  witnesses  to  prove 
her  innocence,  allowed  objectioa,  and  without 
reprimand  or  instruction  to  disregard  it,  vio- 
lated the  statute,  as  being  a  direct  reference  to 
failure  of  both  defendant  and  her  husband  to 
testify. 

2.  CunaNAL  Law  <9=»1066,  1097(6)— Motion 
FOB  Nbw  TaiAiy— Exception— Statement  or 
Facts. 
■Where  a  motion  for  a  new  trial  was  contest- 
M  and  overruled,  and  appellant  reserved  no  ex- 
ception setting  up  facts  heard  on  the  contest, 
and  where  no  statement  of  facts  in  the  record 
showed  such  evideocs,  the  matter  could  not  be 
reviewed. 

Appeal  from  District  Court,  Limestone 
County;  A.  M.  Blackmon,  Judge. 

Eliza  Ross  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded. 

White  &  White  and  O;  Kennedy,  aU  of 
Mexla,  for  appellant. 
E.  A.  Berry,  Asst.  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  allotted 
five  years  In  the  penitentiary  under  a  con'vlc- 
tlon  for  murder. 

The  case,  is  one  of  circumstantial  evidence. 
The  homicide  occurred  at  night,  the  deceased 
having  been  shot  three  times.  The  circum- 
stances would  Indicate  that  appellant  was 
present  at  the  shooting.  One  of  the  witness- 
es testified  that  he  recognized  her  voice,  stat- 
ing that  deceased  was  cutting  her.  The  In- 
dictment charged  appellant  and  her  husband 
Jointly  With  having  killed  deceased.  There 
was  a  motion  for'  severance,  whl<lh  wa^ 
granted. 

[1]  During  the  argument  one  of  the  state's 
attorneys  used  the  following  language: 

"If  she  [meaning  the  defendant]  is  not  guilty 
of  a  diabolical'  'murder,  why.  did  not  hor  hus- 
band, David  Ross,  get  on  the  stand  and  testify 
fbr  her?"  . 

To  these  remarks  exception  was  taken. 
Goansfe)  for  state  retorted,  "Yes,  when  the 
shoe  pinches  yon  howl."  The  bill  further  re- 
cites that  the  court,  instead  of  r^rlmandlng 
coonsel  and  Instructing  the  Jury  not  to  re- 
gard the  same,  remained  silent,  and  all 
through  his  argument  counsel  kept  repeating, 
"If  they  are  not  guilty,  why  didn't  they  get 
on  the  stand  and  testli^,"  to  which  remarks 
the  defendant  kept  excepting,  and  the  only 
notice  the  court  took  of  said  exceptions  was 
to  nod  his  head.  The  defendant  and  her 
husband,  David  Ross,  were  sitting  in  front 
of  the  Jury  at  the  time.  Counsel's  remarks 
were  in  effect  commenting  on  defendant's 
failure  to  testify.  This  bill  is  signed  by  th« 
trial  Judge  without  qualification.  Another 
state's  counsel  remarked  In  his  closing  argu- 
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ment  to  the  Jury,  "If  she  Is  not  guilty,  why 
didn't  tbey  put  witnesses  on  the  stand  and 
prove  It,"  to  which  defendant  excepted,  be- 
cause the  "defoidant  In  a  criminal  case  is 
not  required  to  prove  anything."  The  evi- 
dence seems  to  exclude  the  presence  at  the 
homicide  of  every  one  except  defendant  and 
her  husband.  We  are  of  opinion  that  these 
arguments  were  illegitimate  and  In  violation 
of  the  statute,  and  a  reference,  not  only  to 
the  failure  of  the  husband  to  testify,  who 
was  Jointly  indicted  with  defendant,  but  a 
failure  also  of  defendant  to  testify. 

There  are  other  bills  of  exception,  but  they 
are  very  indefinite  and  are  not  discussed. 

[2]  To  the  motion  for  a  new  trial  are  ap- 
pended a  number  of  affidavits,  setting  up  va- 
rious things,  mainly  matters  of  fact.  The 
state  filed  what  is  termed  a  "contest,"  which 
is  more  in  the  nature  of  a  general  demurrer 
and  general  denial.  The  Judgment  of  the 
court  recites  he  heard  evidence  upon  the 
matters  and  overruled  the  motion.  Appel- 
lant did  not  reserve  an  exception,  and  there- 
in set  up  the  facts  that  were  heard  on  the 
contest;  nor  is  there  a  statement  of  the 
facts  in  the  record  showing  what  the  evi- 
dence was  on  the  contest.  In  this  attitude 
of  the  record  we  are  unable  to  revise  this 
matter.  The  authorities  hold  that  such  mat- 
ters must  be  perpetuated  either  in  a  bill  of 
exceptions,  or  a  statement  of  facts,  which 
must  be  filed  during  the  term.  Upon  another 
trial,  however,  these  matters  can  all  be  pro- 
duced, and  the  Jury  wlU  be  in  position  to 
pass  upon  them. 

On  account  of  the  argument  and  remarks 
of  counsel,  the  Judgment  will  be  reversed, 
and  the  cause  remanded. 


CROSBY  V.  STATE.    (No.  5389.), 

(Court  of  Criminal  Appeals  of  Texas.    May  14, 
1919.) 

1.  IHTOXIOATINO  LlQUOBS  «s>236(l)— Deijv> 
KBT  TO  PEBSONS  IN  MHJTABT  SKBVIOB— 
EVIDBNCB— SdFFICIKNCT. 

Evidence  held  to  sustain  conviction  of  pro- 
curing and  delivering  intoxicants  to  persons 
enlisted  in  military  forces  of  the  United  States, 
contrary  to  Acts  35th  Leg.  (4th  Called  Sess.) 
c.  7. 

2.  Cbiuinai,  Law  4s>1159(1)—Appeai<— Ques- 
tion OF  Fact— Yabiance. 

In  prosecution  for  procuring  and  delivering 
intoxicants  to  persons  enlisted  in  military 
forces  of  the  United  States  contrary  to  Acta 
35th  Leg.  (4th  Called  Sess.)  c.  7,  verdict  of 
Jury  held  to  solve,  in  favor  of  the  state,  any 
guestion  of  variance  as  to  names  of  soldiers  to 
whom  liquor  was  given  and  names  charged  in 
indictment. 


8.  IlfDICTUERT  ARD    iNFOBKATIOir    «S>126(31) 

— DrmiicncT  —  FoiJLOwuta  Lak^dagi  or 

Statutb. 
Allegation  that  defendant  "did  dien  and 
there  unlawfully  and  knowingly,  directly  and 
indirectly,  purchase  for  and  procure  for,  and 
did  then  and  there  give  and  deliver  and  did  then 
and  there  cause  to  be  given  and  delivered,"  is 
in  the  terms  of  Acts  35th  Leg.  (4th  CaUed  Sess.) 
c.  7,  as  to  procuring  and  delivering  intoxicants 
to  persons  enlisted  in  military  forces  of  the 
United  States,  and  contention  that  indictment 
is  duplicitous  because  of  such  allegation  can- 
not be  sustained. 

Appeal  from  District  Court,  Galveston 
Cicunty;   Clay  S.  Brlggs,  Judge. 

Sophia  Crosby  was  diarged  with  onlaw- 
fnlly  procuring  and  delivering  Intoxicants  to 
persons  engaged  and  enlisted  in  the  military 
forces  of  the  United  States,  and  appeals 
from  the  Judgment.    Afllimed. 

Tumley  &  Clark,  of  Houston,  for  appei- 
lant. 

E.  A.  Berry,  AssL  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant  was  charged 
with  unlawfully  procuring  and  delivering  in- 
toxicating liquors  to  persons  engaged  and 
enlisted  in  the  military  forces  of  the  United 
States. 

The  soldiers  named  in  the  indictment  were 
W.  Koslowsky  and  J.  Malolepszy.  The  facts 
show  that  two  United  States  soldiers,  mem- 
bers of  the  Nineteenth  Infantry,  were  sta- 
tioned in  a  bam  in  care  of  some  horses  be- 
longing to  the  government;  that  the  appel> 
lant  carried  a  number  of  bottles  of  beer  into 
the  bam,  and  that  when  officers  undertook 
to  enter  the  lights  were  extinguished;  that 
the  appellant  and  another  negro  woman  at- 
tempted to  escape;  that  a  number  of  bottles 
of  beer  were  found,  part  of  them  empty  and 
part  of  them  partly  empty.  One  of  the  negro 
women  testified  that  she  had  goae  to  the 
bam  on  the  suggestion  of  the  appellant ;  that 
the  appellant  after  going  in  came  out  and 
went  to  a  store  and  procured  several  bottles 
of  beer,  which  she  carried  In  a  basket  into 
the  bam,  setting  the  basket  on  the  floor; 
that  the  witness  took  a  bottle  and  a  soldier 
did  likewise;  that  the  appellant  made  no 
protest  when  one  of  the  soldiers  took  the 
beer;  that  she,  witness,  took  a  bottle,  and 
while  she  was  drinking  the  officers  knocked 
at  the  door ;  that  she  never  beard  appellant 
tell  tlie  soldiers  to  take  any.  The  lieutenant 
who  was  with  the  arresting  party  said  that 
before  going  In  they  heard  voices  of  both 
sexes,  which  he  described  as  a  Jumbled  mass 
of  profanity  and  vulgarity.  One  of  the  sol- 
diers had  a  half  empty  bottle  of  beer  in  his 
hand.  Another  witness  testified  that  when 
the  door  was  opened  the  li^t  went  out;  that 
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appellant  ran  to  the  door  and  tried  to  get 
oat,  bnt  was  prevented  by  the  sentry;  that 
two  soldiers  and  the  women  were  drinking; 
they  were  under  the  Influence  of  liquor,  the 
soldiers  and  the  women.  There  were  empty 
bottles  and  full  bottles  there.  The  lieutenant 
said  he  took  the  names  of  the  two  privates; 
that  shortly  thereafter  he  gave  the  names  to 
the  party  who  wrote  the  complaint;  that  on 
the  night  of  the  arrest  he  took  the  names  down 
In  a  little  book;  that  he  made  the  soldiers 
spell  the  names  out,  and  he  entered  them  In 
the  book  correctly,  and  correctly  gave  them  to 
Mr.  Levey,  who  drafted  the  complaint  The 
witnesses  were  unable  to  correctly  spell  the 
names,  but  without  objection  the  names  writ- 
ten down  imder  the  circumstances  above  de- 
tailed were  introduced,  and  the  paper  <m 
whldi  they  were  written  being  Identified  by 
the  witness,  and,  as  thus  identified,  the  names 
were  spelled  in  the  same  manner  as  alleged 
in  the  Indictment,  and  the  witness,  after  re- 
freshing his  memory,  testified  that  the  spell- 
ing of  the  names  in  the  indictment  was  iden- 
tical with  the  spelling  of  the  names  given  to 
him  by  the  soldiers  and  written  down  by  him 
under  the  circumstances  detailed  above. 

[1,2]  The  only  question  presented  for  re- 
view Is  the  alleged  Insufficiency  of  the  evi- 
dence. We  think  the  evidence  is  conclusive 
that  the  parties  named  lu  the  Indictment 
were  engaged  in  the  military  service  of  the 
United  States,  and  that  Intoxicating  liquor 
was  furnished  them  by  appellant,  and  that 
the  verdict  of  the  Jury  solved  in  favor  of 
the  state  any  question  of  variance  as  to  the 
names  of  the  soldiers  to  whom  the  liquor 
was  given  and  the  names  charged  In  the  Im- 
dictment 

[3]  Exception  was  reserved  to  the  sufll- 
dency  of  the  indictment  upon  the  ground 
that  It  was  duplldtoua  in  alleging  that  the 
appellant  "did  then  and  there  unlawfully 
and  knowingly,  directly  and  Indirectly,  pur- 
chase for  and  procure  for,  and  did  then  and 
there  give  and  deliver,  and  did  then  and 
there  cause  to  be  given  and  delivered." 
These  are  the  terms  of  the  statute  (Acts  35th 
Legislature  [4th  Called  Session]  c  7),  and  we 
think  the  criticism  Is  without  m«rlt 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


OABDNEB  V.  STATE. 


(No.  6395.) 

May  21, 


(Court  of  Criminal  Appeals  of  Texas, 
1919.) 


1    IltTOXXOAnifO    LlQCOBS    «=»16&— SUFFLT"' 
ine  INTOXICAKTS  TO  Mabinb. 
If  certain  bottles  in  defendant's  possesrion 
contained  wine  which  would  Intoxicate,  and  de- 
fendant left  A  bottie  wher«  bis  brotber-ia-law, 


a  marine  in  the  military  forces  of  the  tTnited 
States,  could  get  it  by  arrangement,  defendant 
violated  Acts  85th  Leg.  (4th  GaUed  Seas.)  c. 
7,  punishing  the  procuring  or  furnishing  of 
intoxicating  liqnora  for  or  to  any  person  in  the 
military  service  of  the  United  States. 

2.  iNTOXICATlWa  LiQTIOBS  «=»236(1)  —  FUB- 
NISHIRO  lNTOXICAI«TS  TO  MABINB—STrFFI- 
OnifCT    OF    BVIDBNCE. 

In  a  prosecution  for  violating  Acts  85th 
Leg.  (4th  Called  Sess.)  e.  7,  prohibiting  the 
procuring  or  furnishing  intoxicants  to  any  per- 
aoa  in  the  military  forces  of  the  United  States, 
evidence  held  insufficient  to  sustain  defendant's 
conviction  of  having  supplied  intoxicating  wine 
to  bis  brother-in-law,  a  marine. 

Appeal  from  District  Court,  Galveston 
County;   Bobt  O.  Street,  Judge. 

Buidi  Gardner  was  convicted  of  pnrcha^ng 
or  procuring  for  a  person  in  the  military 
forces  of  the  United  States  splrltuoiw,  vi- 
nous, or  malt  liquor^,  and  appeals.  Reversed, 
and  cause  remanded. 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  act  of  the  Fourth  Called 
Session  of  the  Thirty-Fifth  Legislature  (chap- 
ter 7),  which  punishes  any  i>erson  who  sliill, 
directly  or  indirectly,  kdowlngly  purchase  or 
procure  for,  or  seU,  give,  or  cause  to  be 
given  or  delivered  to  any  person  engaged  and 
enlisted  in  the  military  forces  of  the  United 
States,  any  spirituous,  vinous,  or  malt  liq- 
uors or  medicated  bitters  capable  of  pro- 
ducing intoxication.  The  punishment  iB 
from  two  to  five  years  under  said  act 

The  evidence  discloses  that  appellant  and 
Rlshel,  the  alleged  soldier  or  marine,  were 
brothers-in-law.  '  It  also  shows  that  appel- 
lant occupied  a  room  in  the  "Atlantic 
Rooms,"  an  adjunct  to  tbe  "Atlantic  Hotel," 
both  under  the  control  and  management  of 
the  witness  Foley.  In  the  evening  about  8 
o'clock,  or  half  past,  Foley  was  on  the  front 
gallery  of  the  Atlantic  R«<»ns  and  saw  Rlsh- 
el; that  he  Inquired  for  appellant  Foley 
and  Rishel  went  to  appellant's  room.  It 
was  locked;  appellant  was  absent  Riahel 
went  back  across  the  street  where  he  re- 
mained for  a  while.  Appellant  came  in  an 
auto.  He  and  Rlshel  went  to  appellant's 
room  and  remained  a  short  time  and  emerg- 
ed, appellant  having  a  "grip,"  and  went 
away.  Foley,  becoming  suspicions,  phoned 
for  the  officers.  Finally,  about  9:30  or  10 
o'clock,  they  came.  Foley,  having  a  pass 
key  with  which  he  could  opeh  appellant's 
room,  accompanied  the  officers,  and  they 
searched  the  room,  and  in  it  found  in  tbe 
bottom  of  a  dresser  drawer  two  bottles, 
which  he  says  he  Judged  to  be  quart  bot- 
tles. The  color  of  the  liquid  they  contained 
was  red.    He  did  not  smell  It    These  bot- 
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ties  were  left  where  th^  were  found,  and 
tbe  parties  returned  to  the  hotel  office. 
Witness  says  he  was  under  tbe  Impression 
he  locked  the  door  of  appellant's  room. 
After  a  while  Rishel  returned,  went  to  the 
room,  and  as  he  came  out  In  the  hallway 
one  of  the  officers  accosted  and  took  him  to 
a  room,  and  in  the  presence  of  witness  Foley 
took  from  Rlshel's  overcoat  a  bottle,  which 
was  one  of  the  bottles  he  saw  In  appellant's 
room.  He  speaks  of  those  bottles  as  bottles 
of  wine.  When  all  this  occurred  appellant 
was  not  present;  was  not  In  his  itxHu. 
Something  like  a  half  hour  later  he  returned. 
Rlsbel  testified  that  he  was  a  brother-in-law 
of  defendant,  and  knew  where  appellant's 
room  was,  and  on  the  5th  of  January  went 
to  It  by  himself.  When  he  went  the  first 
time  he  had  not  seen  appellant.  The  sec- 
ond time  he  went  alone;  that  he  did  not 
remember  what  time  of  the  day  It  was,  but 
supposed  It  was  something  like  8  o'clock 
Quoting,  he  said : 

"I  got  s  quart  of  liquor  in  room  15;  a  quart 
of  wine.  I  went  there  to  get  that  quart  of 
wine  because  I  knew  it  was  there,  or  supposed 
to  be  there,  at  least ;  I  knew  he  had  it.  I  had 
bad  a  conversation  with  him  with  reference  to 
the  wine  a  day  or  two  before  I  went  there; 
I  cannot  say  exactly  when.  I  asked  him  if 
be  had  any  wine,  and  he  said,  'Yes.'  So  I  went 
after  it  I  had  an  arrangement  with  him  about 
pay  for  the  wine;  I  was  to  pay  $5  for  it;  I 
left  the  money  there  under  the  bedclothes." 

He  was  then  asked  this  question: 

"Was  or  was  not  that  the  arrangement  you 
had  with  the  defendant  as  to  where  you  were 
^o  leave  the  money?  A.  No,  sir.  Q.  Did  you 
or  not  afterwards  tell  him  where  yon  left  the 
money?    A.  No.  sir." 

.  He  says: 

"The  first  time  1  went  there  that  night  I 
went  to  Bush  Gardner's  room.  I  did  not  see 
Bush  Gardner  after  that  before  I  went  the  sec- 
ond time." 

It  was  on  the  second  visit  he  got  the  bot- 
tle.   On  cros»«xaminatlon  he  said: 

"Bush  did  not  tell  me  at  this  time  to  leave 
any  money  there  for  this  wine.  If  I  wanted  any 
wine  I  knew  where  it  was,  but  he  didn't  tell 
me  to  go  there  and  get  it.  Bush  Gardner  has, 
in  his  lifetime,  sold  me  a  bottle  of  whisky  or 
wine  of  some  character,  but  not  at  that  room. 
I  went  up  there  and  got  this  wine  in  Bush's  ab- 
sence, and  left  $5  under  the  bed  for  him.  Bush 
didn't  know  anything  about  that  at  present, 
and  he  didn't  know  anything  about  it  until  after 
1  got  it." 

On  redirect  examination  he  was  asked: 

"Did,  you  or  not  have  an  arrangement  with 
him  by  which  you  were  to  get  the  wine,  if  you 
wanted  it,  and  leave  the  money  for  the  wine? 
A.  He  said  he  would  be  there,  but  he  wasn't 
there,  but  the  wine  was.  Q.  The  arrangement 
was  that  you  were  to  call  for  it,  and  he  would 


deliver  the  wine?  A.  No.  dr.-  H»  didn't  say 
he  would  deliver  it;  he  would  be  at  the  room, 
but  be  wasn't  there.  How  I  got  in  the  room 
was,  I  opened  the  dor  and  walked  in." 

Boiling,  one  of  the  officers  who  was  present 
on  that  occasion,  testified  that — 

After  they  waited  in  tbe  office  a  while  appel- 
lant came,  and,  answering  inquiry,  said  he  did 
not  know  anything  about  any  whisky.  "We 
found  some  wine  in  the  room,  and  he  said  it 
was  his,  that' he  had  bought  it;    we  found  two 

auarta  of  wine  in  the  room;  that  was  before 
le  soldier  came  in.  The  soldier  brought  it 
out  with  hhn.  I  didn't  see  the  soldier  bring 
it  out  with  him,  but  Mr.  Webb  saw  that." 

I'his  Ls  the  case  substantially  as  made. 

[1,  2]  Tbe  contention  Is  made  that  this 
evidence  does  not  support  the  conviction. 
This  Is  a  case  of  circumstantial  evldeuce 
from  any  viewpoint.  From  the  statements 
made  by  these  witnesess  It  must  be  deter- 
mined, if  appellant  Is  guilty,  that  he  so  acted 
as  to  willingly  permit  his  brother-in-law  to 
go  in  bis  room  and  get  the  wine,  and  was 
connected  with  it  so  as  to  bring  him  witbln 
the  purview  of  the  law  as  indirectly  fur- 
nishing it  This  must  be  proved  to  the  ex- 
clusion of  every  reasonable  doubt  If  that 
be  satisfactorily  shown,  then  It  must  also  be 
shown  that  tbe  bottle  contained  wine.  Ko 
witness  testified  as  to  the  contents  of  the 
bottle,  or  that  it  was  open.  The  only  wit- 
ness testifying  In  regard  to  this  matter  was 
Foley,  who  said  it  was  a  red-looking  liquid, 
but  he  did  not  smell  it  There  is  ho  evidence 
that  the  bottle  was  opened  or  any  of  the 
contents  tested.  The  bottle  was  not  ac- 
counted for  at  the  trial,  though  the  offi- 
cers said  they  took  both  and  kept  them. 
Tbe  statement  that  they  were  bottles  of 
wine  would  hardly  be  sufficient  to  prove 
contents.  If  the  bottles  contained  wine,  and 
it  was  such  wine  as  would  Intoxicate,  and 
appellant  placed  It  so  that  Rishel  could  get 
it,  he  would  be  guilty  under  that  statute. 
It  was  easy  to  ascertain  if  It  was  a  fact  that 
the  bottle  contained  wine,  and  that  It  was 
an  intoxicant.  There  are  too  many  presump- 
tions and  too  few  facts  to  justify  sending 
this  man  to  the  penitentiary,  when  the  record 
Itself  discloses  that  ample  proof  could  have 
been  produced  to  show  that  the  bottles  con- 
tained wine,  if  such  was  the  fact,  and  that 
it  was  of  an  Intoxtcatlng  nature.  AU  this 
evidence,  being  In  possession  of  the  state, 
could  have  been,  but  was  not,  shown,  nor 
any  reason  given  why  it  was  not  produced. 
While  this  act  was  Intended  to  protect  the 
soldiers  and  punish  tho.se  who  furnish  them 
with  intoxicants,  yet  there  must  be  evidence 
upon  which  to  base  a  conviction,  and  this  ot 
such  a  satisfactory  nature  as  to  overcome 
tbe  presumption  of  innocence,  and  reason- 
able doubt;  and,  this  being  a  case  of  cir- 
cumstantial evidence,  It  .must  be  shown  to 
the  exclusion  of  every  reasonable  hypothesis 
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except  Biat  of  gufitthat  he  shonld^be  puo- 
ished. 

The  jndgment  Is  reversed,  and  the  cause 
remanded. 


GOODMAN  T.  STATE. 


(No.  4762.) 

May  14, 


<Coart  of  Criminal  Appeals  of  Texas. 
1919.) 


1.  CBiidNAL  Law  <g=211(2)  —  Complaint- 
Oath    AdMIKISTESKD    BT    DKPXITT    GOtTHTT 

Attobhet. 
In  Tiew  of  Rev.  St.  1911,  art  347,  giving 
assistant  county  attorney  the  same  au^ority 
to  administer  oath  as  county  attorney  possess- 
es, complaint'  -was  invalid  where  jnrat  recited 
that  complaint  was  sworn  to  and  subscribed  be- 
fore the  county  attorney  by  his  deputy  (follow- 
ing Arbetter  v.  State,  79  Tex.  Or.  B.  487,  186 
S.  W.  768). 

2.  Oath  «=>2— ADUiNisTEBino  Oath— Dbpc- 

TISS. 

While  the  general  mle  is  that  a  deputy  may 
do  what  his  principal  officer  might,  the  deputy 
cannot  verify  in  the  name  of  bis  principal 
where  a  duty  such  as  taking  oaths  pertains  to 
the  deputy  individually. 

Appeal  from  Smith  Cotmty  Court;  W.  B. 
Castie,  Judge. 

Caiarles  Goodman  was  proaecated  fi>r  an 
offense,  and  appeals  from  the  Judgment.  Be- 
versed,   and  prosecution   ordered   dismissed. 

Hanson  &  Butler  and  T.  N.  Jones,  all  of 
Tyler,  and  UghtCoot,  Brady  &  Bobertson,-  of 
Austin,  for  appelant. 

£>.  B.  Hoidricks,  Asst  Atty.  Gen.,  for  the 
Stat& 

DAVIDSON,  P.  J.  [1]  It  Is  unnecessary  to 
notice  but  one  question  presented.  The  com- 
Idalnt  recites: 

"Sworn  to  and  subscribed  before  me  on  this 
2d  day  of  April,  A.  D.  1917.  H.  V.  Davis, 
County  Attorney  of  Smith  County,  Texas,  by 
Olifford  C.  Hall.  Assistant  County  Attorney, 
Smith  Oonnty,  Texas." 

It  is  contended  that  this  complaint  is  In- 
valid; that  it  could  not  be  sworn  to  before 
the  county  attorney  by  his  deputy.  The  case 
of  Arbettet  v.  State,  79  Tex.  Cr.  R.  487,  186 
S.  W.  769,  is  directly  in  point,  and,  It  correct, 
this  Judgment  should  be  rereraed,  and  the 
prosecution  ordered  dismissed.  Antboritles 
are  relied  upon  by  the  state. 

[2]  The  deputy  may  do,  under  the  law, 
what  his  principal  may  do  In  line  of  duty 
devolving  upon  the  principal.  This  is  the 
general  rule,  and  unless  there  are  stated  ex- 
cq>Uon8  the  general. rule  applies,  but  where 
the  Bot  cannot  be  so  performed,  and  the 


d^mty  fa  necfiiired  to  do  the  act  himself  this 
rale  doeii  not  apply.  If  It  pertains  to  htm 
Indlvidaally)  such  as  taking  oaths,  be  cannot 
verify  in  the  name  of  the  principal.  .This 
seems  to  be  fully  recognized  by  the  authori- 
ties. This  matter  underwent  investigation  la 
Palmer  v.  McCarthy,  2  Colo.  App.  422,  31  Pac. 
241  ;v  ^0  In  Robinson  v.  Gregg  (C.  C.)  .57  Fed. 
186.  Where  the  administering  of  an  oath  is 
required,  he  cannot  administer  It  In  the  name 
of  the  principal.  While  he  derives  his  au- 
thority from  the  principal  in  a  certain  sense, 
he  being  a  deputy  and  qualified  under  the 
law  as  such  deputy,  the  oath  administered 
must  be  by  him.  He  cannot  administer  It  in 
the  name  of  the  principal,  nor  can  he  certify 
that  the  principal  administ^ed  the  oath 
through  or  by  him  as  deputy.  Where  an  oath 
or  affirmation  is  required,  it  must  be  ad- 
ministered by  the  officer  taking  it  He  can- 
.not  administer  it  through  another.  The  Jurat 
must  show  the  oath  taken  was  by  the  officer 
administering  it  If  the  principal  adminis- 
ters the  oath.  It  must  so  recite.  If  the  deputy 
does  It,  It  must  recite  it  was  done  by  the 
deputy,  not  that  It  was  done  by  the  principal 
through  the  deputy.  The  authorities  seem 
to  be  clear  upon  the  proposition,  and  draw  the 
distinction.  See  note  In  2'  (7ya  12,  and  other 
Authorities.  This  does  not  militate  against 
the  proposition  that  In  ordinary  ministerial 
.matters,  such  as  the  issaance  of  process,  fil- 
ing papers,  and  matters  of  that  sort,  same 
may  be  Issued  in  the  name. of  the  principal 
through  or  by  the  deputy,  but  this  does  not 
apply  to  taking  afBdavIts  or  administering 
oaths..  We  are  of  opinion  that  the  court  was 
In  error  in  not  sustaining  appellant's  conten- 
tion upon  this  proposition.' 

The  Judgment  is  reversed,  and  the  prosecu- 
tion is  ordered  dismissed. 

MORROW,  J.  (concurring).  The  point 
made  in, this  case  is  that  the  Jurat  is  affected 
in  that  It  purports  to  certify  that  the  county 
attorney  administered  the  oath,  which  In  fact 
was  administered  by  the  assistant  county  at- 
torney. Under  article  347,  Rev.  Civ.  Stats., 
the  assistant  county  attorney  becomes  an 
officer  vested  with  the  same  authority  to  ad- 
minister oaths  that  the  county  attorney 
would  under  the  law  possess.  He  has  au- 
thority to  take  the  oath  of  one  making  a 
complaint  and  to  attach  a  Jurat  thereto,  but 
the  Jurat  should  be  a  certificate  showing  that 
he,  the  assistant  county  attorney,  administer- 
ed the  oath. 

The  authorities  touching  a  Jurat  like  the 
one  in  question  are  conflicting,  some  of  them 
holding  the  sufficiency  of  that  involved  in  tals 
case;  and  if  the  question  were  an  open  one 
in  this  state,  the  writer  wonld  be  disposed  to 
view  the  Jurat  as  sufficient.  The  decisions  of 
other  states  supporting  tlie  opposite  idea  ap- 
pear to  have  controlled  the  court  In  the  deci- 
sion of  Arbetter's  Case,  79  Tex.  Cr.  B.  487, 


»FDr  other  cues  see  lame  toRtc  Ud  KST-NUllBER  la  all  Ker-Nombered  Dig«u  and  lDdexe» 


Digitized  by 


Google 


172 


212  SOUTH W  ESXBRN  BEPORTEB 


(lex. 


186  S.  W.  769,  and  In  deference  to  the  ruling 
there  made,  I  do  not  dissent  from  the  conclu- 
sion reached  by  the  Presiding  Judge  in  this 
case. 


Ex  parte  SPANEIX.    (No.  5397.) 

(Coart  of  Criminal  Appeals  of  Texas.    May  14, 
1919.) 

Habeas  CoRPtrs  «=»3— Otheb  B^edt. 

Where  relator,  after  being  acquitted  of  one 
charge  of  murder,  was  indicted  on  another,  he 
cannot  by  habeas  corpus  raise  the  issue  of  au- 
trefois acquit  (  the  appropriate  remedy  being 
by  special  plea  entered  in  the  court  in  which 
the  second  indictment  was  pending. 

Original  application  by  H.  J.  Spanell  for 
writ  of  habeas  corpus  to  obtain  bis  dis- 
charge from  the  custody  of  the  sheriff,  by 
whom  he  was  held  under  a  capias  issued  In 
a  case  wherein  relator  was  charged  with 
murder.  Writ  dismissed,  and  relator  re- 
manded. 

See,  also,  203  S.  W.  857. 

Anderson  &  Upton,  of  San  Angelo,  L.  A. 
Dale,  ,of  El  Paso,  Williams  &  Williams,  of 
Waco,  and  Crltz  &  Woodward,  of  Coleman, 
for  appellant. 

B.  A.  Berry,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  J.  In  this  case  relator, 
Harry  J.  Spanell,  in  an  original  application 
for  habeas  corpus,  seeks  to  be  discharged 
from  the  custody  of  the  sheriff  of  Coleman 
county,  Tex.,  by  whom  he  is  held  under  a 
capias  Issued  in  a  case  pending  in  the  dis- 
trict court  of  said  county  wherein  relator  Is 
charged  with  the  murder  of  M.  O.  Butler. 
The  ground  for  the  relief  sought  Is  that  re- 
lator has  heretofore  been  placed  in  jeopardy 
and  acquitted  of  the  murder  of  Crystal  Span- 
ell, it  being  alleged  in  the  application  that 
the  act,  volition,  and  transaction  for  which 
he  has  so  been  in  jeopardy  and  acquitted  was 
one  and  the  same  as  that  now  charged 
against  him,  and  that  the  eridence  In  sup- 
port of  said  charge  was,  and  will  be,  the 
same  as  that  upon  which  he  was  formerly 
tried,  and  that,  unless  he  be  discharged  un- 
der this  writ,  he  will  again  be  placed  on  trial 
and  in  jeopardy,  in  violation  of  his  legal 
and  constitutional  rights. 

It  is  objected  by  the  state  in  limine  tliat 
a  writ  of  habeas  corpus  will  not  lie  in  such 
case,  and  that  any  action  in  the  premises  on 
our  part  would  be  a  trespass  upon  the  Juris- 
diction of  a  court  of  existing  and  competent 
jurisdiction,  to  wit,  the  district  court  of 
Coleman   county.     This  question   is   by   no 


means  a  new  one,  either  In  fhls  or  fhe  otlier 

states  of  the  Union. 

In  the  Pitner  Case,  44  Tex.  678,  same  be- 
ing a  case  in  which  the  only  issue  was  the 
right  to  a  discbarge  on  habeas  corpus,  upon 
a  plea  of  former  acquittal.  Chief  Justice 
Roberts  upheld  the  action  of  the  lower  court 
In  refusing  such  relief,  and  says: 

"That  habeas  corpus  is  not  the  proper  rem- 
edy in  such  a  case  has  been  decided  substan- 
tially by  this  court  in  accordance,  it  is  be- 
lieved, with  well-established  authority." 

This  case  is  cited  with  approval  in  the 
Brill  Case,  1  Tex.  App.  152,  in  which  similar 
relief  was  sought  and  denied,  Judge  Wlnlvler 
holding  in  that  opinion: 

"Agreeable  to  the  case  made  by  the  record, 
habeas  corpus  is  not  the  remedy  'for  the  wrong 
complained  of.  Perry  v.  State,  41  Texas,  488. 
The  writ  of  habeas  corpus  is  not  the  proper  rem- 
edy to  try  the  issue  of  autrefois  acquit;  the 
appropriate  remedy  is  by  special  plea  entered 
in  the  court  in  which  the  indictment  is  pend- 
ing under  whidi  the  party  is  held.  Pitner  v. 
Stote." 

In  Elx  parte  Rogers,  10  Tex.  App.  665,  the 
Pitner  Case  is  again  approved,  and  Presiding 
Judge  White  there  says: 

"While  we  do  not  feel  called  upon  to  decide 
whether  or  not  the  same  rule  appliea  to  a 
plea  of  former  jeopardy,  we  feel  authorized 
in  saying  that  the  pleas  have  many  characteris- 
tics in  common,  and  much  of  the  same  reasoning 
is  applicable  and  strong  in  support  of  both." 

In  the  Griffin  Case,  5  Tex.  App.  457,  in  an 
opinion  by  Judge  White,  it  is  lield: 

"The  writ  of  habeas  corpus  is  not  designed 
to  effect  an  appeal  or  operate  as  a  writ  of  er- 
ror or  certiorari;  and  the  court,  on  habeas 
corpus,  will  not,  for  the  purpose  of  discharging 
the  applicant,  consider  the  sufficiency  of  facts 
relied  on  as  evidencing  a  former  acquittal  for 
the  same  offense  for  which  he  is  in  custody." 

In  Ex  parte  Crofford,  39  Tex.  Cr.  R.  547, 
47  S.  W.  533,  the  present  presiding  Judge 
of  this  court,  in  a  case  in  which  the  only 
question  was  that  presented  here,  sustained 
the  same  position  in  an  opinion,  the  gist  of 
which  is  tersely  expressed  in  the  syllabus  as 
follows: 

"The  writ  of  habeas  corpus  cannot  be  re- 
sorted to  for  the  purpose  of  discharging  an  ap- 
plicant on  a  plea  of  former  jeopardy." 

This  rule  of  the  courts  Is  in  consonance 
with  sound  reason  and  Is  adhered  to  by  the 
courts  of  most  of  the  states  of  the  Union 
whose  opinions  are  before  us.  State  v.  Sher- 
iff, 24  Minn.  87;  Ex  parte  McLaughlhi,  41 
Cal.  211,  10  Am.  Rep.  272;  Ex  parte  Hart- 
man,  44  Cal.  32 ;  Steiner  v.  Nerton,  6  Wasli. 
23,  32  Pac.  1063;  In  re  Allison,  13  Colo.  62S. 
22  Pac.  820,  10  L.  R.  A.  790,  16  Am.  St  Rep. 
224;    In  re  Mahany,  29  Colo.  442,  68  Pac. 
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23S;  In  re  Tertffl,  l»  Kan;  SIB.  40  Pac.  168; 
State  T.  Crlm.  Sheriff,  46  La.  Ann.  316,  12 
Sontb.  307;  Ez  parte  Barnett,  51  Ark.  215, 
10  S.  W.  492 ;  State  t.  ^istrnnk,  138  Ala.  68, 
85  South.  39;  Ckimmonwealth  ex  rel.  Norton 
▼.  Deacon,  8  Berg.  &  R.  (Pa.)  72;  Bz  parte 
Blgelow,  113  n.  S.  828,  6  Sup.  Ot  542,  28 
I/.  Bd.  1006;  £2x  parte  Johnson,  1  Okl.  Gr. 
286,  9T  Pac  1028,  129  Am.  St.  Rep.  860; 
In  re  Belt,  169  tJ.  S.  95,  15  Sup.  Ct  987,  40 
li.  Bd.  88;  Whltt^  t.  Tomllnson,  160  U. 
S.  281,  16  Snp.  Ct  297,  40  Ii.  Bd.  406;  Ex 
parte  Rntbven,  17  Mo.  541. 

To  the  same  effect  appears  to  he  the  law 
as  written  In  the  text-books  and  aidycope- 
dlas.  21  Cyc.  806;  9  Encya  P.  &  P.  632; 
Chnrch  on  Habeas  Corpus  (2d  Bd.)  i  268; 
1  Bishop's  New  Crlm.  Proe.  f  821. 

There  is  but  one  antbori^  In  this  state 
known  to  us  whidi  seems  to  bold  contrary  to 
the  doctrine  of  tbe  aboTe  dtations,  same 
being  the  Bx  parte  Davis  Case,  48  Tex.  Or. 
B.  644,  89  S.  W.  978,  122  Am.  St.  Rep.  776. 
A  careful  examination  and  analysis  of  this 
case  conrlnces  the  writer  of  this  opinion 
that  in  the  conclusions  reached  the  said 
opinion  Is  not  sound  either  In  holding  that 
the  admitted  case  showed  one  in  which  tbe 
relator  was  entitled  to  have  his  plea  of 
autrefois  acquit  sustained,  or  that  this  court 
bad  iK>wer  or  authority  to  so  decide  in  said 
case  and  to  discharge. 

A  plea  of  former  acauittal,  or  conviction, 
or  jeopardy  is  one  of  fact  as  well  as  law,  and 
tbe  only  proper  place  to  have  the  same  origi- 
nally presented  and  determined  is  in  a  trial 
court  upon  a  plea  duly  presented  and  sup- 
ported. This  is  an  appellate  court,  and  not 
a  trial  court,  and  wUl  not  take  cognizance 
of  questions  of  law  or  fact  determinable  in 
some  court  of  competent  jurisdiction  in 
whldi  a  cause  Involving  such  question  may 
be  pending.  The  writ  of  habeas  corpus  was 
never  intended  to  interrupt  tbe  due  and  or- 
derly administration  of  tbe  criminal  law. 
The  reason  is  very  easily  apparent.  How 
could  this  court  know,  except  tbe  evideace  be 
Introduced  befoi»  it,  tbat  the  issues  of  fact 
and  law  arising  on  a  future  hearing  will  be 
identical  with  those  already  determined? 
Ckinld  tbe  identity  of  such  facts  be  admitted 
in  advance?  It  is  Impossible;  and,  even,  tf 
possible,  a  decision  in  such  case  would  b»- 
come  a  moot  question  in  wblcb  this  court 
would  in  no  event  attempt  to  take  jurisdic- 
tion or  render  a  binding  judgment.  We  fur- 
ther observe  tbat  the  law  of  this  case  was  an- 
nounced in  this  majority  opinion  on  the  for- 
mer appeal,  and  should  be  in  all  tbln^a  fol- 
lowed by  the  trial  conrt  without  speculation 
as  to  what  may  be  done  at  any  future  time, 
and  without  regard  to  any  change  in  fbe 
complexion  of  tbis  coturt. 

For  tbe  reason  stated,  tbe  writ  is  dis- 
missed, and  tbe  relator  is  remanded. 


tm 


Bx  parte  COCTS.    (N«.  6886.) 


(Qowet  ot  Criminal  Appeals  of  Texas.    May  21, 
1919.) 

Cbdiihai.  La.w  «=>g82  —  ScsPEMniin  Skn- 

TKHCK. 
Under  Vernon's  Ann.  Code  Cr.  Proc  1916, 
arts.  865c  866e,  and  In  view  of  articles  865d 
and  S65g,  as  wdl  as  Vernon's  Ann.  Pen.  Code 
1016,  art.  2,  one  convicted  of  a  felony,  whose 
aenteuce  is  suspended  by  the  jury,  cannot,  aft- 
er the  period  of  suspended  sentence  has  ex- 
pired, b«  imprisoned  on  that  sentence  because 
«f  a  later  charge  of  another  felony ;  for  that 
would  violate  the  purpose  of  the  suspended  sen- 
tence statute. 

Original  application  by  Bill  Coots  for  writ 
of  habeas  corpus.  Writ  granted,  and  re- 
lator ordered  released. 

B.  ^  Debenport,  of  Big  Springs,  for  re- 
lator. 
B.  A.  Berry,  Asst  Atty.  Oen.,  for  tbe  State. 

DAVIDSON,  P.  J.  This  is  an  orlgtaal  ap- 
plication for  a  writ  of  habeas  corpus.  The 
pertinent  facts  upon  which  a  discbarge  from 
custody  Is  sought  show  tbat  relator  was  con- 
victed of  a  felony  and  given  a  term  of  three 
years  in  tbe  penitentiary  by  tbe  verdict  of 
the  Jury,  up<m  which  tbe  court  entered  judg- 
ment. The  jury  also  at  tbe  same  time  gave 
blm  tbe  benefit  of  a  suspended  sentence. 
Three  years  and  a  half  hiter  be  was 
charged  with  anotber  felony.  Under  this 
charge  be  was  convicted,  senteiced,  and  has 
served  tbe  term.  When  the  court  entered 
Judgment  upon  tbe  last  verdict,  he  also  for- 
feited tbe  suspension  of  sentence  under  tbe 
former  conviction,  sentenced  relator,  and 
cumulated  that  sentence  with  tbe  last  sen- 
ten  ceu 

Relator  contends  that,  Inasmudi  as  more 
tban  three  years  elapsed  from  the  time  of 
tbjB  suspension  of  sentence  until  tbe  viola- 
tion under  which  he  was  convicted  on  tbe 
second  trial,  this  exonerated  him  from  sen- 
tence under  the  first  judgment.  Tbe  question 
therefore  presented  is:  Can  tbe  Judge  or 
court  legally  sentence  for  the  first  convlo 
tioit,  where  suE^iended  sentence  is  granted, 
when  the  term  fixed  by  the  jury  has  expired 
before  tbe  occurrence  wblcb  predicates  tbe 
second  conviction?  In  other  words,  under 
the  statute  awarding  suspended  sentence, 
does  tbe  Judgment  cease  to  operate  at  the 
explratl<m  of  the  term  fixed  by  the  JUry.  and 
upon  which  suspended  sentence  is  awarded, 
or  does  it  run  Indefinitely?  If  tbe  Judgment 
and  suspension  run  indefinitely,  at  what 
time  would  it  expire,  or  would  it  ever  expire? 

Article  865c,  Vernon's  (Mm.  Stats.  (Code 
O.  Proc.),  provides  that,  where  suspended 
sentence  is  awarded,  "neither  the  verdict  of 
conviction  nor  the  judgment  entered  thereon 
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shall  become  final,  except  under  the  coodl- 
tions  and  Intbe  manner  and'  (tt  tb«  time  pro- 
vided for  by  section.  4  of  this  act."  Section  4 
of  said  fcct  ft  found  in"  2  Vernon's  Crlm. 
Stats,  as  article  865e.    It  provides  that: 

■  "Upon  th«  final  conriction  of  the  defendant 
of  any  other  felony,  pending  the  saapenslon  ot 
sentence,  the  court  granting  mich  Buspension 
flhall  cause  a  capias  to  iasufe  for  the  arrest  of 
the  defendant,  if  he  is  not  then  in  the  custody 
of  such  court,  and  upon  the  execution  of  a 
capias,  and  during  a  term  of  the  court  shall 
pronounce  sentence  upon  the  original  judg- 
ment of  conviction,  and  shall  cumulate  the 
punishment  of  the  first  with  the  punishment 
of  any  subsequent  conviction  or  convictions, 
and  in  such  cases  no  new  trial  shall  be  granted 
in  the  first  conviction." 

.  So  it  will  be  seen  that  the  finality  ot  such 
conviction  is  made  to  depend  upon  said  sec- 
tion 4,  which  authorizes  the  court  to  pass 
sentence  by  virtue  of  the  first  conviction  If 
the  final  convictlpn  In  the  second  case  oc- 
curs p^dlngthe  suspension  of  sentence  In 
the  first.  This  can  on)y  occur  under  the 
terms  of  that  statute  pending  such  sus- 
pension. This  Is  the  power  stated  and 
granted  by  the  Legislature,  whldi  authorizes 
the  sentence  under  the  first  conviction.  This 
carries  with  it  the  limitation  specified.  "What 
is  meant  by  the  term  "pending  the  suspen- 
sion of  sentence"  above  stipulated  is  defined 
and  set  forth  In  article  865d,  Vernon's  Ann. 
Crim.  Stats.    It  provides  that: 

".When  aentence  is  -suspended  th*  Judgment 
of  the  court  on  that  subject  shall  be  that  sen- 
tence of  the  judgment  of  conviction  shall  be 
suspended  during  the  good  behavior  of  the  de- 
fendant. By  the  terpi  'good  behavior"  is  meant 
that  the  defendant  shall  not  be  convicted  o( 
any  felony  during  the  time  ot  such  suspension.'' 

In  other  words,  that  the  determination  of 
the  suspended  sentence,  or  Its  cessation,  shall 
depend  upon  the  "good  behavior"  of  defend- 
ant, which  la  that  he  shall  not  during  such 
suspension  be  again  convicted  of'  felony.  If 
he  again  be  so  convicted,  he  forfeits  all  bene- 
fits of  such  suspensldn. 
.  This  would  aeem  to  make  it  sufiSclently 
clear  that  the  suqienslon  of  the  sentence 
and  the  term  of  conviction  coincide  and  co- 
'ezlBt ;  that  the  suspension  begins  -  \lrlth  the 
judgment  and  ends  with  the  time  fixed  in 
theiverdlct  by  the  juty.  The  suspension  Is 
fixed  by  the  Jury;  they  alone  having  that 
right  The  court  Is  powerless  to  Interfere 
with  the  suspended  sentence,  either  to  grant 
or  refuse.  This  is  exclusively  the  province 
«f  the  jury.  Wlien  this  has  been  done  the 
court  must  carry  into  the  Judgment  the  sus- 
pension. It  Is  su^ended  for  the  time  al- 
lotted .by  the  Jury  in  their  verdict.  This  is 
the  fair  and  Jlist  Interpretation  of  the  legis- 
lative act.  If  this  Is  not  true,  the  legislative 
Intent  and  purpose  would  be  defeated.  This 
vl«w  is  eniDhasized  and.  It  seems,  rendered 


clear  by  tbe  fFtovlsMtoOf  nrttde  866k;  which 
provides  as  foUdWk:  . 

"If  at  the  expiration  of  th^  time  assessed  by 
the  jury  as  punishment,  there  be  pending  against 
the  defendant  any  other  charge  of  felony,  the 
conrt  shall,  apon  appfication  of  the  defendant 
(which  shall  be  is  writing,  and  shall  state  under 
his  oath  that  he  is  .not  guilty  of  such  charge), 
further  suspend  the  sentence  to  await  tlie  final 
disposition  of  such  other  prosecution." 

This  laaguMo  seems  sutSclently  dear  to 
carry  with  it  the  idea  that  the  charge  against 
the  accused  In  the  second  case  must  have 
occurred  before  tbe  expiration  of  the  tlmje 
fixed  by  the  Jury  In  the  first  case.  Thijs 
would  authorize  and  require  the  court  to  coa- 
tlnue  the /suspension  of  the  sentence  until 
the  final  disposition  of  the  second  case.  If 
he  be  found  not  guUty,  the  second  charge 
would  be  found  by  the  jury  to  be  untrue, 
and  would  relieve  of  punishment  uader  the 
first  conviction.  If  he  be  feund  guUty,  he 
would  forfeit  all  rights  under  such  suspen- 
sion. The  court  has  no  authority  to  deal 
with  the  suGipenslon  of  the  sentence  further 
than  as  it  pertained  to  the  first  conviction. 
If  there  be  no  secoud  conviction,  there  can 
be  no  cumulative  sentence.  Independent  of 
the  statute,,  the  court  has  no  authority  to 
deal  with  the  suspension  of  the  sentence. 
The  law  determines  that  and  fixes  the  status 
and  conditions.  The  court  has  no  authority 
outside  the  statute  to  act,  either  to  curtail 
or  extend  the  suspension.  This  depends  upon 
and  Inheres  In  the  verdict  of  the  Jury.  The 
defendant  alone  by  his  acts  may  bring  about 
conditions  which  forfeit  his  rights.  It  takes 
the  verdict  of  the  Jury  finding  him  guilty  in 
the  second  case  to  forfeit  his  rights  under 
the  suspension  of  the  sentence  In  the  first 
case.  The  court  can  sentence  and  cumulate 
when  the  second  felony  conviction  occurs. 
Without  the  provisions  of  that  statute  the 
court  would  be  powerless  to  act  as  therein 
stipulated.  This  statute  was  enacted  to  pre- 
vent a  forfeiture  of  the  suspended  sentence 
until  the  jury  in  the  second  case  had  de- 
termined that  the  defendant  was  guUty  in 
the  second  case.  This  view  correlates  and 
harmonizes  vrith  and  is  strengthened  by  the 
general  proposition  pervading  our  entire 
criminal  jurisprudence  of  reformation  of  the 
offender.  This  idea  of  reformation  is  one  of 
the  two  great  basic  principles  upon  which  the 
Penal  Code  Is  based:  (1)  The  suppression  of 
crime;  (2)  the  reformation  of  the  offender. 
Penal  Code,  article  2. 

The  state  through  its  Legislature  holds 
out  to  the  declared  offender  that,  though  he 
may  have  offended  in  the  particular  in- 
stance, yet  the  jury  may  for  the  first  offenae 
suspend  punishment  dependent  upon  his 
future  "good  behavior"  during  the  term  for 
wbldi  they  assess  6uch  punishment.  It  gives 
the  accused  the  opportunity  to  reform,  and 
is  intended  as  encouragement  to  change  his 
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ways  and  ^eeoQw  &■  goq<l.«ii.d.  useful  dttzen, 
Such  wag  the  intent  and  purpose  of  the  sus- 
pended eentenoe  legialattTe  action.  n>e 
"good  bebavlor"  Is  made  to  depend  upon  the 
conduct  of  the  convicted  party,  and  ■  It  la 
held  out  to  him  as  Inducement  to  make  a 
good  citizen  and  bec<)me  a  useful  member  of 
society.  If  he  has  so  acted  during  th^  term 
fixed  by  the  jury,  the  judgment  ceases,  and 
bla  discharge  from  the  allotted  puolstiment 
foUaws  as  a  legal  oonsequenoe. 

This  view  of  the  law  entitles   applicant  to 
release  under  the  facts,  which  is  ordered. 


McKNBBLY  v.  ARMSTRONG  et  aL 
(No.  6226.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

April  17,  1913.    Behearips  Denied 

May  16,  1919.) 

1.  AFPEAI.  and  EjlBOK  <S=»51— COTTBT  OI"  CJlYtt 

ApPEAiA—JtiBiSDicrnoNAi,  Amount. 
In  suit  by  a  railroad's  employ^  for  a  month's 
wages  of  $84.74,  wherein  the  railroad  cited  in 
an  assignea  of  plaintiff's  wages,  who  filed  cross- 
bill seeking  to  recover,  not  only  the  month's 
wages  sued  for  by  plaintiff,  but  the  balance  of 
$142.90  claimed  by  him  under  plaintiff's  assign- 
ment, 1142.90  was  the  amount  in  controversy, 
and  the  Court  of  Civil  Appeals  has  jurisdiction 
of  the  appeal. 

2.  AflSIONMENTS  «=3>13— PTJTtTUB  WAQKS. 

An  assignment  of  "any  sum  of  money  due, 
or  which  may  become  due,  me  as  salary  or  wages 
for  any  subsequent  month,  or  months,  within 
the  period  of  four  years  from  the  date  of  this 
instrument,  from  any  person,  firm,  or  corpora- 
tion whosoever  for  whom  I  may  work,"  was  not 
valid  as  to  wages  earned  in  an  employment  other 
than  that  in  which  the  servant  was  when  he  ex- 
ecuted the  assignment,  and  not  then  anticipated. 

9.  AssiamntwTB  «a»12^tfimj^  Wagiss.  ' ' 

When  wages  to  be  earned  under  an  existing 
or  known  and  Hentifled  employment  are  ■  as- 
signed, there  may  b^  a  reasonable  expectation  by 
the  parties  that  the  wages  will  be  earned,  and, 
mdi  possibility  or-  expectancy  being  ooopled 
with  an  interest,  the  thing  assigned  has  a  ik>- 
tential  ezist^ce,  and  the  assignment  is  .valid. 

Appeal  from  Harris  County  Court;  Clark 
C.  Wren,  Judge. 

Snit  by  O.  Annstzong  agataist  the'  Houston 
Bdt  &  Terminal  Railway  Company  and  C.  B. 
McKneely.  ' Judtomat  for  plalntiir,  and  de- 
fendant McKQeetjr  at>pisalBi  Afflrmed,  ih  eaur 
fornrity  to  aiuwers  to  certified  question.  210 
fi.  W.  193. 

J.  V.  >Ieek,  of  Houston,, for  appellant. 

Andrews,  &all  &  Streetman,  of  Houston, 
for  appellee  Houfitoh  Belt  &  T.  Ry.  Co. 

Tom  C.  Rowe  and.  W.  ,H.  Nail,  both  of 
Houston,  for  appell^  Armstrofig. 


ARWSTBOIiaj.j  i7S 

8.W.)  ' 

I>LSASANT$>AJ-'  Appdiea  brought  tbi^ 
suit  In  the  Justice  coiut  of  pre<!i(K:t  No.  1  of 
Harris  county  against  the  Houston  Beit  & 
Terminal  RaUway  Company  to  recover  the 
sum  of  (84.74  due  him  by  said  company  as 
wages  earned  in  the  service  of  the  company 
during  the  month  of  September,  1910.  The 
defendant  company  answered  that  It  owed 
the  sum  of  $84.74  wages  earned  by  plalntifC 
as  alleged  in  his  petition,  but  that  appellant 
(daimed  said  wages  under  an  assignment 
made  to  him  by  plaintiff,  and  having  depos- 
ited the  said  sum  In  court,  defendant  prayed 
that  appellant  be  made  a  party  to  the  sulti 
and  that  It  have  Judgment  protecting  It  from 
further  claim  by  either  plainticr  or  the  said 
McKneely.  The  defendant  McKneely,  hav- 
ing been  duly  cited,  appeared  and  answered, 
claiming  the  amount  deposited  In  the  court 
under  an  assignment  «f  wages  executed  by 
ttie  plaintiff  on  February  16,  1910,  assigning 
to  said  defaadant  $142.90  of  the  wages  then 
earned'  or  to  be  earned  by  him  in  the  em^ 
ployment  of  the  Texas  &  New  Orleans  RaU- 
way Company,  in  which  assignment  he  exf 
pressly  agreed  tbat<  in  event  said  sum  was 
not  paid  to  defendant  out  of  the  wages  earn- 
jed  by  plalntifC  from  said  Texas  &  New  Oi^ 
leans  Railway  Company,  said  sum  was  as- 
signed to  defendant  out  of  any  wages  plaln> 
tiff  might  eim  during  a  period  of  four  years 
in  the  employment  of  any  person,  firm,  or 
corporation. 

Tbe  trial  in  the  Justice  court  resulted  in 
a  judgment  In  favor  of  plaintiff  for  $84.74 
aealnst  botli  of  the  deifendants,  and  adjudg- 
ing all  costs  against  the  defendant  McKneely. 
Upon  appeU  to  the  county  ccnirt,  and  ft  trial 
de  novo  therein,  a  like  Judgment  was  ttaal- 
.'dered,  The  amended  pleading  filed  by  de^ 
feodant  McKneely  bgi  the  county  court^  and 
upon  which  the  cause  was  tried,  omitting  the 
formal  portions,  is  as  tpUovra: 

■  "That  heretofore,  to  wit,  on  the  16th  day  ot 
JE'ebruary,  1910,  that  plaintiff,  Odine  Armstrong, 
for  a  valuable  consideration  to  him  paid,  did 
then  and  there  make,  execute,  and  deliver  to 
this  defendant,  C.  E.  McKneely,  an  assignment 
of  bis  wages  to  the  extent  of  $142.90.  Said 
assignment' is  hereto  attached,  marked  'Ekhibit 
A,'  and  made  a  p{krt  hereof.  This  defendant 
shows  that  on  the  day  said  assignment  was 
made,  plaintiff,  O.  Armstrong,  at  that  time 
was  In  the  employ  of  the  Texas  &  New  Orleans 
Railway  Company,  that  plaintiff  was  a  railroad 
man,  and  bad  faeeh  for  many  years,  and  that, 
after  he  made,  the  assignment,  aforedescribed; 
plaintiff  continued  In  said  railroad  company's 
employ'  for  some  time;  and  defendant  shows 
that  said  plaintiff,  although  he  had  assigned  tO 
this  .defeadStar  the  sum  of  $142.90  of  his  wages 
earned  and  to  be  earned  while  in  the  employ, 
of  the  Texas  &  New  Orleans  Railroad  Com- 
pany, yet,  as  a  matter  of  fact,  said  plaintiff 
di'ew  bis  said  wages  earned  from  said  railroad 
company  and  appropriated  seme  to  his  own  use 
Snd  benefit,  and  he  failed  and  refused  to  pay 
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Mm  defendant  an;  part  of  said  wages;  that 
thereafter  the  said  plaintiff  qnit  the  employ 
of  the  Texas  &  New  Orleans  Railroad  Company, 
and  entered  the  employment  of  the  Houston  Belt 
&  Terminal  Railroad  Company,  and  this  defend- 
ant shows  that  in  said  assignment  it  is  and  was 
specially  agreed  and  understood  that,  if  this 
defendant  was  not  paid  the  said  sum  of  $142.90 
by  the  plaintiff  out  of  the  moneys  earned  while 
in  the  employ  of  said  Texas  &  New  Orleans 
Railroad  Company,  then  it  was  further  provid- 
ed that  this  defendant  should  have,  and  there 
was  transferred  and  assigned  to  him,  any  mon- 
eys due  plaintiff  as  salary  or  wages  for  any 
subsequent  month  or  months  within  the  period 
of  four  years  from  the  date  of  said  instrument 
from  any  person,  firm,  or  corporation  whomso- 
ever for  whom  plaintiff  might  work,  or  so  much 
of  said  sum  as  would  be  required  to  satisfy  the 
said  assignment.  Defendant  shows  that,  after 
plaintiff  began  to  work  for  the  Houston  Belt 
&  Terminal  RaUroad  Company,  this  defendant 
served  said  company  with  notice  of  the  fact  that 
he  held  the  assignment  hereto  attached  and 
made  a  part  hereof,  by  giving  said  company  a 
copy  thereof,  and  at  that  time  the  company 
owed  plaintiff  the  sum  of  $S1.74,  and  said  com- 
pany owed  plaintiff  said  amount  at  the  time 
plaintiff  quit  its  employ,  being  salary  or  wages 
earned  by  plaintiff,  vhich  sum  this  defendant 
Is  entitled  to  a  jadgment  for,  as  well  as  a 
Judgment  declaring  said  assignment  a  valid  as- 
signment of  wages  to  be  earned  by  Odine  Arm- 
strong from  any  person,  firm,  or  corporation 
for  whom  he  may  labor  during  a  period  of  four 
years,  to  an  amount  sufficient  to  satisfy,  pay 
off,  and  discharge  said  assignment. 

"Wherefore  this  defendant  files  this  plea  and 
cross-action  against  both  Odine  Armstrong  and 
the  Houston  Belt  ft  Terminal  Railroad  Com- 
pany, and  upon  final  trial  he  prays  judgment 
against  the  Houston  Belt  &  Terminal  Railroad 
Company  and  Odine  Armstrong  for  said  sum 
of  $^4.74,  now  on  deposit  in  this  court.  H« 
also  prays  that  he  have  Judgment  establishing 
the  balance  of  his  claim  against  the  plaintdfl, 
Odine  Armstrong,  and  Judgment  that  he  have 
a  right  to  wages  to  be  earned  by  said  Odine 
Armstrong  from  any  person,  firm,  or  corpora- 
Hon  for  whom  he  may  work  within  a  x>erlod  of 
four  years  from  the  date  of  said  assignment,  to 
an  amount  sufficient  to  pay  off  and  discharge 
the  balance  of  said  assignment,  which  amounts 
to  $58.16,  and  for  costs  of  court,  and  for  gen- 
eral and  special  relief,  as  in  law  or  equity  to 
which  he  may  be  entitled  to  recdve,  for  all 
of  which  he  will  ever  pray." 

The  assignment  of  wages  nnder  which  ap- 
pellant claims,  and  which  was  attached  as 
an  exhibit  to  his  cross-bill,  is  as  follows: 

"The  State  of  Texas,  Connty  of  Harris. 

"Know  aU  men  by  these  presents  that  I, 
Odine  Armstrong,  of  Harris  county,  Texas, 
for  and  in  consideration  of  one  hundred  and 
twenty-nine  and  60/100  dollars  to  me  in  hand 
paid  by  C.  E.  McKneely,  of  Houston,  Harris 
county,  Texas,  and  other  valuable  considera- 
tions, have  sold,  alienated,  and  transferred,  and 
by  these  presents  do  sell,  alienate,  and  transfer, 
to  the  said  C.  E.  McKneely  the  sum  of  one 
hundred  and  forty-two  and  90/100  dollars  out 
of  the  salary  or  wages  dae  or  to  become  dm 


me  from  T.  &  N.  O.  B.  B;  Oo.,  for  tiie  month 
of  February,  A.  D.  1910. 

"In  case  said  snm  of  one  hundred  and  forty- 
two  and  90/100  dollars  is  not  satisfied  out  of 
said  month's  salary  or  wages,  then  all  moneys, 
claims,  or  demands  accruing  thereafter  to  me 
from  said  T.  ft  N.  O.  R.  R.  Co.,  as  wages  or 
salary,  up  to  said  amount  of  one  hundred  and 
forty-two  and  90/100  dollars,  are  to  become  the 
property  of  the  said  C.  B.  McKneely,  and  said 
C.  B.  McKneely  is  hereby  anthorised  and  em- 
powered to  ask  for,  collect,  and  sne  for  same  in 
eithnr  my  name  or  its  or  his  own  name  as  ha 
elects,  and  I  hereby  direct  that  said  T.  &  N. 
O.  B.  R.  Co.  pay  to  said  0.  E.  McKneely  the 
sum  of  one  hundred  and  forty-two  and  90/100 
dollars,  and  if  same  is  not  paid  to  said  C.  E.  Mc- 
Kneely, and  this  assignment  is  placed  in  the 
hands  of  an  attorney  to  collect  the  said  sum, 
or  if  suit  Is  brought  on  same,  13uin,  in  either 
event,  I  do  assign  and  transfer  to  said  C.  E.  Mc- 
Kneely the  sum  of  eight  dollars  that  may  be  due 
or  to  become  due  as  wages,  as  attorney's  fees 
and  court  costs,  and  said  C.  E.  McKneely  is 
authorized  to  collect  and  receipt  for  same,  and, 
if  not  paid,  it  or  he  may  recover  same  by  suit. 

"If  the  above  amount  is  not  paid  to  C.  E. 
McKneely  by  the  party  for  whom  I  am  now 
working,  then,  in  addition  to  the  above,  I  fur- 
ther transfer  and  assign  to  said  C.  E.  McKneely 
any  sum  of  money  due,  or  which  may  become 
due,  me  as  salary  or  wages,  for  any  subsequent 
month  or  months,  within  a  period  of  four  years 
from  date  of  this  instrument,  from  any  person, 
firm,  or  corporation  whomsoever  for  whom  I 
may  work,  or  so  much  of  said  sum  or  sums  as 
may  be  required  to  satisfy  said  sum  of  one 
hundred  and  forty-two  and  90/100  dollars,  and 
attorney's  fees  and  court  costs,  if  any,  and  the 
said  C.  E.  McKneely  is  hereby  authorized  to 
collect  and  receipt  for  same,  and  said  receipt 
shall  be  absolutely  binding  and  conclusive  up- 
on me. 

"Witness  my  hand  at  Houston,  Texas,  this 
the  16th  day  of  February,  A.  D.  1910. 

liU 
'  "Odine    X    Armstrong, 
mark 

"mtness:  C  B,  McKneely.   Joaie  Matheny." 

^e  trial  court  sustained  a  general  demor- 
rer  presented  by  plaintiff  to  this  cross-bill  of 
defendant  M^neely. 

Appellee  has  filed  a  motion  to  dismiss  this 
appeal  on  the  ground  that  the  amount  In  con- 
troversy Is  less  than  the  amount  necessary 
to  give  the  right  of  appeal  to  this  court. 
This  motion  is  based  upon  the  contention  that 
the  amount  In  controversy  la  only  the  sura 
of  $84.74,  the  amount  di^KiBlted  In  the  court 
below. 

[1]  We  do  not  think  that  this  conCention  is 
sound.  Tbia  cross-biU  before  set  out  seeks 
not  only  to  recover  the  amount  of  the  de- ' 
posit,  but  prays  for  Judgment  against  tha' ap- 
pellee, establishing  appellant's  right  to  ^e 
balance  of  the  $142.90  claimed  under  the  as- 
signment The  fact  that '  appellant,  even  if 
the  assignment  was  valid»  might  not  be  en- 
titled to  any  Judgment,  except  one  award- 
ing him  the  amount  of  the  deposit,  does  not 
settle  the  queatioja  ot  tba  aiiMnmt.ta,jCpntro- 
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Tenjr  In  fhe  rait  The  emonat  claimed  by 
bim  against  the  appellee  wan  $142.00,  and  bia 
right  to  haye  Judgment  for  this  amount  as 
prayed  for  In  his  cross-bill  Is  the  very  qnes- 
tlon  that  was  In  controversy  In  the  conrt  be- 
low, and  to  determine  which  this  appeal  Is 
prosecuted.  The  amount  In  controversy  be- 
ing 1142.90,  this  oonrt  has  jurisdiction  of  the 
appeal,  and  the  motion  to  dismiss  Is  over- 
ruled. 

[2]  Cp<m  the  merits  of  the  appeal  we  think 
tbe  trial  conrt  was  correct  In  holding  that 
tbe  assignment  of  wages  nndtf  which  appel- 
lant claims  was  void  as  to  any  wages  there* 
after  earned  by  appdlee  in  any  otter  em- 
ployment ttian  that  in  which  te  was  engaged 
at  the  time  the  assignment  was  executed. 
To  constitute  a  valid  sale  of  property  tbe 
description  of  tbe  thing  sold  must  be  suffi- 
ciently definite  to  Identify  and  distinguish  It 
from  all  other  and  Uke  property,  and  there 
can  be  no  sale  of  property  unless  both  the 
buyer  and  seller  knows  and  can  identify  the 
ttilng  sold.  Courts  of  equity  will  uphold  tbe 
sale  of  property  not  In  esse  <H)ly  when  It  Is 
clear  that  at  the  date  of  the  sale  the  par- 
ties antidpated  the  acquisition  by  the  gran- 
tor of  the  Identical  property  which  he  there- 
after acquired,  and  which  is  sought  to  be 
brought  within  tbe  contract  of  sale,  and 
Intended  that  such  identical  property  should 
be  tbe  subject-matter  of  tbe  sale.  The  de- 
scription in  the  assignment  before  set  out 
does  not  meet  this  test: 

"Any  sum  of  money  doe  or  which  may  be^ 
come  due  me  as  salary  or  wages  for  any  sub- 
sequent month  or  months  within  the  period  of 
four  years  from  tbe  date  of  this  instrument  from 
any  person,  firm,  or  corporation  whomsoever 
for  whom  I  may  work,  or  so  much  of  said  sum 
or  aams  as  may  be  required  to  satisfy  said  sum 
of  $142.90,  and  attorney's  fees  and  costs,  !( 
any." 

This  language  does  not  describe  anything 
having  an  actual  or  potential  existence,  nor 
is  there  anything  in  the  language  which 
tends  to  show  that  it  was  anttdpated  by  the 
partiea  at  the  time  said  assignment  was  made 
that  the  particular  wages  In  controversy 
would  be  earned  by  the  appellee  and  these 
Identical  wages  were  Intended  to  be  assigned. 

In  the  case  of  McDavld  v.  Phlllipa,  100  Tex. 
73.  94  S.  W.  1131,  our  Supreme  Court,  in 
passing  npon  tbe  sufficiency  of  a  crop  mort- 
gage which  described  the  crop  as  follows: 
212  S.W,— 12 
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"It  is  agreed  and  understood  that,  if  from 
any  eaose  whatever  I  fail  to  cultivate  the  above 
[specifically]  described  lands,  then  this  mortgage 
shall  cover  the  land  I  do  cultivate,  until  this 
mortgage  is  paid-in  full" 
— says: 

"That  language  neither  discloses  property  in 
existence,  which  is  a  proper  subject  of  con- 
tract, nor  does  it  give  any  description  by  which 
the  thing  that  was  in  contemplation  of  the 
contracting  parties  could  be  identified  at  titat 
time.  *  *  *  The  terms  of  this  mortgage  do 
not  point  out  anything  which  the  parties  to  it 
could  at  that  time  know  to  be  the  subject  of 
that  contract,  nor  was  the  crop  which  was 
sought  to  be  subjected  to  tbe  mortgage  here  the' 
product  of  anything  which  was  at  the  time  of 
the  making  of  the  mortgage  capable  of  being 
identified  and  In  which  the  mortgagor  had  an  in- 
terest" 


We  think  what  is  said  In  the  above  quo- 
tation in  regard  to  the  mortgage  under  con- 
sideration applies  to  tbe  assignment  under 
which  appellant  claims. 

[3]  The  case  of  Richardson  v.  Washington, 
88  Tex.  339,  81  S.  W.  614,  also  sustains  the 
views  above  expressed.  A  mere  expectancy 
or  posBlbility  la  not  assignable,  and  we  have 
found  no  case  In  which  an  assignment  of 
wages  to  be  earned  in  the  future  has  been 
sustained,  unless  the  Wages  so  assigned  were 
to  be  earned  under  an  existing  engageonent 
or  employment  of  the  grantor,  or  the  future 
employment  is  known  and  Identified  at  the 
time  the  assignment  was  made.  When  wages 
to  be  earned  under  an  existing  or  known  and 
identified  employment  are  assigned,  there 
may  be  a  reasonable  expectation  on  the  part 
of  tbe  parties  tbat  such  wages  will  be  earn- 
ed, and  such  possibility  or  expectancy  being 
coupled  with  an  interest,  the  thing  assigned 
has  a  potential  existence,  and  tbe  assignment 
Is  valid.  Lehigh  Valley  By.  Co.  v.  Wood- 
ring,  116  Fa.  513,  9  Att.  68;  Edwards  v. 
Peterson,  80  Me.  S67,  14  Atl.  936,  6  Am.  St. 
R^.  207;  Mallln  v.  Wenham,  209  111.  252,  70 
N.  B.  G64,  65  L.  R.  A.  602,  101  Am.  St  Rep. 
233 ;  Metcalf  v.  Kincaid,  87  Iowa,  443,  54  N. 
W.  867,  4S  Am.  St  Rep.  891 ;  Manly  v.  Blt- 
zer,  91  Ey.  696,  16  S.  W..464,  34  Am.  St  Rep. 
242. 

We  are  of  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed. 

AfBrmed. 
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BARSOW  «t  aL  y.  MT7RRAT  et  aL 
(Na  7573.) 

(Court  of  Civil  Appeals  of  fPexaa.     Galveston. 

March   5,  1919.     Rehearing   Denied 

AprU  8,  1919.) 

1.  BouNDABiKs  «3>35(8),  86(8,  6)— Field 
NoTBS  —  Ambioxtity  -^  ADMiBSion  or  Otekb 
Evidence. 

In  suit  invcdving  qnestion  whether  there 
is  a  vacancy  between  two  leagues  on  the  west 
and  a  survey  on  the  east  to  which  plaintiffs 
are  entitled  by  an  award  from  the  state,  helA 
that,  when  an  attempt  was  made  to  locate  the 
boundaries  of  the  leagues  on  the  ground  by  the 
field  notes  in  the  grant,  and  an  ambiguity  ap- 
peared, court  did  not  err  in  admitting  original 
English  field  notes,  maps,  plats,  and  field  notes 
of  adjoining  grants,  and  evidence  of  surveyors 
as  to  the  true  location  of  the  easjt  boundary 
line  of  the  leagues. 

2.  BoDNOABixs  4=>6— Tbacikq  Footsteps  or 
SXJBVKTOB— Point  of  Beoinning. 

Contention  that  to  trace  the  footsteps  of  the 
original  or  locating  surveyor  one  must  begin  at 
the  corner  at  which  he  began,  or  the  point 
ascertained  to  be  approximately  near  said  cor- 
ner, rather  than  at  a  well  estabUsfaed  and 
known  comer  of  an  adjoining  survey  called  for 
by  the  locating  surveyor  in  fixing  the  boundaries 
ip  qnestion,  is  untenable. 

8.  BoUNDABiSB  9=>36(3,  6)  — Obioinai,  Bns- 
UBB  Field  Notes  and  Maps— Admibsibii,- 

ITT. 

The  original  English  field  notes  and  maps 
prepared  by  the  surveyor  to  locate  surveys  are 
part  of  the  original  title,  and  may  be  consider- 
ed in  aid  of  description  contained  in  the  grant, 
and  to  supply  what  ia  omitted  theicfroas. 

4.  Boundabieb  €=>37(3)  — Evidence,— SxjTFi- 

CIENCT. 

In  suit  involving  question  whether  there  is 
a  vacancy  between  two  leagues  on  the  west  and 
a  survey  on  the  east  to  which  plaintiffs  are  en- 
titled by  an  award  from  the  state,'  evidence  held 
to  justify  court's  finding  that  the  east  boundary 
line  of  leagues  was  at  the  plade  contended  for 
by  appellees  claiming  adversely  to  plaintiffs. 

'  Appeal  from  District  Court,  Brazoria  Coun- 
ty;   Samuel  J.  Styles,  Judge. 

Clause  consolidating  cases  styled  respective^ 
ly  Minnie  F.  Lawson  v.  Emma  M.  Murray, 
Norton  y.  Barrow  and  Others,  and  Murray  v. 
Barrow,  In  which  consolidated  case  R.  H. 
Barrow  and  wife  became  plaintiffs,  and  all 
the  other  parties  joined  adversely  to  them. 
Judgment  contrary  to  contention  of  plain- 
tiffs, and  they  appeal.    Affirmed. 

Maco  &  Minor  Stewart  and  B.  W.  Houk, 
all  of  Houston,  for  appellants. 

J.  T.  Logglus,  W.  S.  Sproles,  Munson  & 
Williams,  and  Elmer  F.  Stockwell,  all  of  An- 
gleton,  for  appellees. 


LANE,  J.  Thia  is  an  appeal  :firam  a  Judg- 
ment of  tbe  district  court  of  Brazoria  county 
In  a  cause  consolidating  cases  Nos.  9820, 
10386,  and  10964,  styled,  re^tectlrely,  Minnie 
F.  LawBon  y.  Emma  M.  Murray,  Norton  y. 
Barrow  et  al.,  and  Murray  v.  Barrow,  In 
which  said  consolidated  case  B.  H.  Barrow 
and  wife  became  plaintiffs  and  are  so  recog- 
nized by  all  the'  parties  to  tbls  appeal,  but  for 
some  reason  referred  to  in  the  briefs  of  all 
parties  as  defendants.  AH  other  parties,  ap- 
pellees, Join  adversely  to  the  Barrows.  We 
sball  refer  to  tbe  two  sets  of  parties  as  the 
Barrows  and  appellees,  respectively. 

On  tbe  7tb  day  of  July,  1824,  a  league  of 
land  on  the  east  bank  of  the  Brazos  river 
in  Braaorla  county  was  granted  to  James  B. 
Bailey.  It  was  surveyed  by  Horatio  Chria- 
man,  under  the  direction  of  the  Commission- 
ers Baron  de  Bastrop  and  I^preasario  Ste- 
Vb&i  F.  Austin,  and  described  as  follows : 

"Beginning  on  the  east  bank  of  the  Brazos 
river  at  a  stake  from  which  an  elm  8  in.  dia. 
brs.  N.  51°  E.  6  bars,  a  do.  4  in.  dia.  brs.  8  60* 
B.  8  bars,  marked  ■''^\  ^  5  thence  east  4,566 
bars  to  a  post;  thence  south  3,700  bars  to  a 
post,  pecan  bears  N.  41°  W.  5%  bars,  marked 
^'^i^^',  thence  west  at  8,968  bars,  intersected 
Samuel  Carter's  beginning  comer  <xi  the  river; 
thence  up  the  river  with  the  meanders  thereof 
to  the  place  of  beginning,  comprehending  in 
these  limits  one  league  of  land." 

Tbe  field  notes  of  tbe  north  line  of  tbe 
Stephen  F.  Austin  survey,  made  at  tbe  same 
time,  whldi  survey  was  later  abandoned, 
were  as  follows: 

"Ciommencing  at  the  N.  E.  comer  of  J.  B.  Bail- 
ey's tract  in  tbe  prairie;  thence  east  700  B. 
to  the  timber,  3,570  a  lake,  263  B.  wide,  5^30 
a  creek  50  h,  wide,  running  S.  yf.  6,970  prairie, 
7,083  to  a  cluster  of  live  oaks  marked,  the 
south  one  of  them,  8.  F.  A.;  thence  S.  25°  E. 
900  B.;  thence  8.  21°  W.  7,830  B.  to  tbe  first- 
mentioned  post  in  the  prairie." 

On  tbe  8tb  day  of  July,  1824,  tbe  same  snr- 
yeyor  surv-eyed  a  league  <rf  land  under  the  di- 
rection ol  the  same  autborltles,  which  was 
granted  to  William  Boberta,  described  as  ftfl- 
lows: 

"Beginning  on  tbe  east  bank  of  the  Brazos 
river  at  an  elm  marked  1  E.  B. ;  tbence  east 
14,224  bars  to  corner  a  post  and  mount ;  thence 
south  1,961  bars  to  a  stake;  thence  west  1,00B 
bars  to  a  stake  the  N.  E.  comer .  Of  Stephen 
F.  Austin's  tract;  thence  west  11,625  bars  to 
stake  at  Bailey's  upper  comer;  thence  up  the 
river  with  tbe  meanders  thereof  to  the  place  of 
beginning,  comprehending  in  all  one  league  of 
land." 

Tbe  original  English  field  notes  of  tbe  'Wil- 
liam Roberts  league  by  Surveyor  Dixon,  on 
file  in  tbe  land  office,  describes  tbe  same  sub- 
stantially as  follows : 
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"BeKinnln^  at  an'din  naitod  No.  1  B.  B.  on 
the  east  bank  of  Ui«  Braaot  livec;  thence  east 
between  leagaee  Noa.  1  and  2  (Na  1  being  the 
Wm.  Boberts  and  No.  2  the  Bradley)  at  970 
ban  a  creek,  2,790  a  prairie,  3,000  bottom, 
3,200  prairie,  3,460  timber,  6,370  prairie,  6,660 
timber,  8,220  a  lake,  9,600  a  bayou,  11,070  a 
lake,  11,630  a  creek,  13,660  prairie,  14,244  Mt 
a  poat  and  raised  a  monnt ;  thence  aonth  1,961 
bars  set  a  post  and  raised  a  mecmd;  thence 
west  1,006  bars  to  the  N.  E.  eomcr  of  8.  V. 
Austin's  -traet  on  the  standard  line." 

The  field  notes  in  the  grant  to  WiUiam 
Boberts  are  as  follows: 

"The  Borreyor  commenced  the  anrvey  of  said 
league  at  a  point  on  the  eastern  margin  of  the 
Braaos  river,  where  a  landmark  was  set  at  the 
side  of .  an  elm  marked  1  E.  B. ;  thence  he 
measured  14,244  varas  east  where  another  land- 
mark was  aet  in  the  prairie ;  thence  south  1,961 
▼aras  where  a  landmark  was  aet  in  the  prairie; 
thence  west  12,720  varas  to  the  aaid  river  at 
the  landmark  where  the  survey  of  the  adjoin- 
ing owner,  Jamea  Bailey's,  leagne  was  begun; 
thence  following  the  meanders  of  the  river  up- 
wards to  wher»  the  first  line  began." 

Tbe  field  notes  of  the  Jobn  Bradley  league 
made  by  Horatio  Chrlsman,  whicb  was 
granted  to  Bradley  August  10,  1S24,  are  as 
follows: 

"Beginning  on  tbe  east  bank  of  the  Braaos 
river  at  a  poat  from  which  a  pecan  20  in.  dia. 
brs.  N.  7*  IB.  4  bars,  marked  No.  3  B.  B.  a  do. 
14  in.  dia.  brs.  S.  66°  E.  5  bars,  marked  2  IS. 
B. ;  thence  east  10,394  bars  to  a  mound  in  the 
prairie;  thence  south  2,000  bars  to  a  mound 
in  the  prairie;  thence  west  13,200  bars  inter- 
sected the  Brazos  river  at  the  upper  comer  of 
William  Boberts  league;  thence  up  the  river 
with  the  meanders  thereof  to  the  place  of  be- 
ginning, comprehending  in  these  limits  one 
league  of  land  surveyed  by  me,  Horatio  Ohtis- 
man." 

A  labor  of  land  granted  to  Andrew  Bob- 
erts AprU  10,  1838,  is  described  as  foilQwa: 

"Beginning  at  the  northeast  comer  of '  C. 
Smith's  league;  thenoe  east  l/)00  varas  to  a 
stake  and  mound;  thence  north  1,000  vnras  to 
a  stake  and  mound ;  thence  west  1,000  varas  to 
a  stake  and  mound;  thence  aouth  1,000  varas 
to  the  beginning— containing  in  the  above-de- 
scribed boundary  one  labor  of  land." 

The  southwest  corner'''  of  this  labor  la 
shown  by  all  the  old  mapd  Introduced  in  ev- 
idence to  be  the  southeast  comer  of  the 
William  Boberts  league,  and  Its  west- line  Is 
a  part  of  tbe  east  line  of  tbe  William  Bob- 
erts league. 

A  tract  of  4,665  acres  of  land  wA's  granted 
to  the  assignees  of  Jose  de  Jesus  Valderas  In 
1873,  and  In  the  original  grant  Is  described 
as  follows : 

"Beginning  at  the  S.  W.  comer  of  a  tract 
surveyed  by  virtue  of  certificate  to  J.  W.  Cloud 
a  post  and  mound  on  the  back  line  of  the  Oebrge 
Robinson  league;  thence  sonth  1,044  vs.  to  a 
post  and  mouAd  in  the^pralrit,  the  3."B.'oonior 


of  ad.  league;  thence  wast  2,006  vs.  to  the 
N.  E.  corner  of  the  John  Bradley  league  a  post 
in  the  prairie ;  thence  south  2>000  vs.  J.  Brad- 
ley's S.  B.  corner  the  upper  line  of  the  Wm. 
Boberts  league;  thence  with  ad.  upper  line 
east  1,024  va.  to  the  N.  B.  corner  of  sd.  league ; 
thence  aouth  961  vs.  to  the  N.  W.  comer  of 
the  A.  Boberts  labor;  thence  with  Une  of  ad. 
labor  east  1,000  vs.  to  poet ;  thence  south  1,016 
vs.  to  the  N.  W.  comer  of  the  H.  H.  Corn- 
wall tract;  thence  east  4,172^  va.  to  a  post 
and  monnd  in  the  prairie;  thence  north  6,022 
vs.  to  a  poat  and  mound  for  N.  B.  corner  on  the 
lower  line  of  the  aaid  Cloud  tract ;  thence  with 
sd.  lower  line  west  4,201  vs.  to  place  of  ber 
ginning." 

On  the  lltb  day  of  Ifovember,  1892,  tbe 
parties  ownliig  any  parts  of  tbe  land  contigu- 
ous to  the  boundary  line  between  tbe  Wm. 
Boberts  and  tbe  Valderas  surveys,  entered 
into  the  following  agreement: 

"Whereas,  there  ia  an  uncertainty  as  to  the 
correct  boundary  line  of  the  Wm.  Boberts 
league  and  the  A.  Boberts  labor  on  the  west  and 
Uie  Joae  de  Jesus  Valderas  aur.  on  the  east, 
the  parties  whose  namea  are  signed  to  this  in- 
strument and  who  are  all  the  persons  who  at 
this  time  are  the  owners  in  fee  simple  of  said 
tracts  of  land  above  named,  for  the  purpose  of 
advertising  and  settling  said  boundary  lines  and 
fixing  the  same  on  the  ground  forever  so  that  it 
may  .be  binding  on  them,  their  heira,  assigns, 
and  legal  representatives,  forever,  do  now  estab- 
lish, fix,  and  declare  said  lines  to  be  as  follows, 
vi&:  Beginning  at  a  live  oak  post  set  in  the 
ground  (about  8  inches  square  and  8  feet  high), 
being  the  point  herein  recognized  as  the  S.  £. 
cor.  of  Wm.  Boberts  lea.  the  S.  W.  cor.  of  the 
A.  Boberts  labor,  the  N.  B.  cor.  of  tbe  Cornelius 
Smith  4ea.  and  of  the  N.  W.  cor.  of  the  Noel 
F.  Bd^erts  sur.  from  which  a  double  live  oak 
the  south  prong  of  which  is  12  in.  in  diameter 
and  marked  —  on  each  aide  (very  old  marks) 
and  the  nortS~prong  of  which  ia  14  in.  in  dia. 
standing  on  tbe  eaat  bank  of  a  alough  in  the 
aouth  Une  ot  tbe  Wm.  Boberts  Xjeague  bears 
d^e  west  (variation  8  deg.  20'  east)  1,242J[ 
varas  and  a  hackberry  10  in.  in  dia,  marked  ^-. 
(new  bearing  south  38  deg.  10'  E.  86</io  vi^.)  ; 
thence  north  (variation  7  deg,  59^  E.>  at 
l,14is/ip  vrs.  pass  a  mulberry  post  about  5 
ft.  high  and  5  in.  in  dia.  being  the  herein  recog- 
nized N.  W.  cor,  of  A.  Boberts  labor  at  1,746 
vrs.  pass  a  live  oak  post  being  the  8.  W.  cor. 
of  a  tract  of  60  acres,  sold  by  Walter  Ptaolpa 
to  S.  J.  Jamison  and  the  N.  W.  cpr.  of  a  tract 
-of  100  aeree  aold  by  said  Phelps  to  Sloan  Jaml- 
leon  at  2.H)&*/io'V8.  to  an  iron  pipe  2  in.  in 
dia.. and  3  ft.  long  which  stands  along  side  of 
a  Jive  oak  post  about  5  feet  high  being  the  N. 
W.  cerntr  of  the  aforesaid  S.  J.  Jamison  50- 
acre  tract  in  the  south  Une  of  a  tract  of  100 
acres  sold  by  said  Phelps  to  Sam  and  Sloan 
Jamison,  which  Iron  pipe  and  poat  are  recognized 
herein  as  being  the  N-  E.  oor.  of  the  Wm. 
Boberts  lea.;  thence  S.  88  deg.  37'  W. 
l,208>/i«  varas  to  a  cedar  stake  alongside  of 
which  is  an  old  cedar  post  marked  S  o  E,  cor. 

of  J.  B.  Ix  from   which   an   umbrella- 

ahaped  live  oak  12  in.  in  diameter  bears  N-  23 
deg.  W.  192</io  varas,  and  another  live  oak 
4  in.  in  diameter  bears  S.  64  deg.  W.  114i/io 
,taras,.this.Ia9t-dQ8crlb«d  point  b^g  considered 
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and  accepted  by  tlie  parties  hereto  aa  the  S. 
B.  cor.  of  the  Jno.  Bradley  league ;  the  torego- 
ing  described  line  has  been  agreed  upon  by 
the  parties  hereto  because  of  the  fact  that  the 
beginning  point,  namely,  the  live  oak  post  set 
in  the  ground  and  about  8  feet  high  has  been 
recognized  by  the  parties  living  in  its  vicinity 
and  claimed  by  the  owners  of  lands  adjacent  to 
said  line  above  described  for  the  past  40  years 
as  the  true  and  common  comers  of  the  A.  Rob- 
erts labor,  the  Wm.  Roberts  lea.,  the  Cornelius 
Smith  lea.,  and  the  Noel  F.  Roberts  sur." 

On  tbe  2d  day  of  August,  1894,  Ira  H.  Br- 
ans, president  of  the  New  York  &  Texas 
Land  Company,  made  an  affidavit  as  fol- 
lows ; 

"The  State  ot  Texas,  County  of  Travis. 

"Before  me,  A.  B.  Langemann,  a  notary  pub- 
lic in  and  for  the  county  and  state  aforesaid,  on 
this  day  personally  appeared  Ira  H.  Evans, 
president  of  the  New  York  &  Texas  Land  Com- 
pany, limited,  who,  being  duly  sworn,  states 
upon  oath  the  Jose  de  Jesus  Yalderas  survey 
in  Brazoria  county,  patented  to  Sam'l.  A.  Mave- 
rick, assignee  by  patent  No.  882  in  volume  19, 
was  conveyed  to  said  land  company  by  properly 
authenticated  deeds,  and  said  land  company  has 
not  sold  or  alienated  said  survey,  except  some 
parts  thereof  which  are  wholly  situated  within 
the  limits  of  the  corrected  survey  of  said  land 
lately  made  by  J.  A.  Donaldson,  and  now  on 
file  in  the  general  land  office  of  the  state.  Ira 
H.  Evans,  President  New  York  &  Texas  Land 
Company  Limited. 

"Sworn  to  and  subscribed  before  me  this  2d 
day  of  August,  A.  D.  1894.  A.  B.  Langemann, 
Notary  Public,  Travis  County,  Texas." 

This  affidavit  was  ffied  In  tbe  general  land 
office  of  Texas  as  file  65,  August  7,  1894. 
There  was  an  indorsement  on  tbe  wrapjper 
of  this  affidavit  aa  follows: 

"Patent  No.  382,  vol.  19,  returned  and  can- 
celed on  the  record  on  account  of  conflict  with 
old  and  valid  surveys.     August  8,  1894. 

"W.  L.  McGoughey,  Commissioner. 

"Patented  Aug.  30/94." 

Presumably  basing  his  action  upon  the  be- 
fore-mentioned agreement  and  affidavit,  the 
state  land  commissioner  In  1894  made  and 
filed  in  the  land  office  tbe  following  paper: 

"The  State  of  Texas,  County  of  Brazoria. 

"Corrected  field  notes  of  survey  of  4,120' ♦/loo 
acres  of  land  made  by  virtue  of  a  certificate  is- 
sued by  the  district  court  of  Bexar  county  to 
Samuel  Maverick,  assignee  of  Jose  de  Jesus 
Valderas  on  June  17,  1852,  situated  in  Brazoria 
county  east  of  the  Brazos  river  about  11  miles 
N.  42  deg.  E.  of  the  town  of  Brazoria  and 
beginning  at  iron  pipe  2"  in  dia.  set  in  an  east 
line  of  the  George  Robinson  league  for  the  S. 
W.  comer  of  the  J.  W.  Cloud  survey;  thence 
south  1,007  vrs.  to  an  iron  pipe  3'x2"  set  at 
the  S.  E.  comer  of  said  Robinson  league; 
thonce  West  at  612^4  vs.  X  the  center  line  of 
the  track  of  the  Velasco  Terminal  Ry.  1,356 
vs.  to  a  pine  post  4'x4"  set  for  the  N.  E.  corner 
of  the  James  Bradley  league;  thence  south 
2,082  vs.  to  a  cedar  stake  along  side  of  which 
it  an  old  cedar  post  marked  'S.  E.  cor.  of  J. 


B.  ti.'  from  which  an  umbrella-shaped  L,  O. 
12"  in  dia.  bears  N.  22  deg.  14'  W.  172«A» 
vs.  and  another  L.  O.  4"  in  dia.  bears  S.  64 
deg.  46'  W.  |.14Vio  vs.  being  the  recognized 
S.  E.  comer'  of  the  James  Bradley  league; 
thence  N.  87  deg.  51'  B.  1209  vs.  to  an  iron 
pipe  2"  in  dia.  &  3  feet  long  standing  alongside 
of  a  live  oak  post  6  feet  high  the  N.  E.  comer 
of  the  Wm.  Roberts  league;  thence  S.  O.  deg. 
46'  W.  968  vs.  to  a  mulberry  post  set  at  the 
N.  W.  comer  of  the  A.  Roberta  labor;  thence 
east  1,009  vs.  to  a  post  set  at  the  N.  E.  cor- 
ner of  said  labor;  thence  south  1,016  vs.  to  a 
post  the  N.  W.  comer  of  the  H.  H,  Cornwall 
survey ;  thence  S.  89  deg.  41'  E.  at  2,151  vs. 
X  the  center  line  of  the  Velasco  Terminal  Ry. 
8,361  vs.  to  an  iron  pipe  3'x2"  set  for  the  S.  B. 
corner  of  this  survey;  thence  north  6,042^ 
vs.  to  an  iron  pipe  8'-2''  for  N.  B.  comer  of 
this  survey;  thence  N.  89  deg.  56*  W.  4,209.8 
vs.  to  the  place  of  beginning. 
"Resurveyed  May  20th,  1894.** 

In  April,  1910,  Mrs.  R.  H.  Barrow,  contend- 
ing that  there  was  a  vacancy  between  the 
Wm.  Roberts  and  J.  Bradley  surveys  on  the 
west  and  tbe  A.  Roberts  labor  and  tbe  Val- 
deras survey  on  tbe  east,  aggregating  800 
acres  of  land  which  constituted  state  school 
land,  caused  the  same  to  be  surveyed,  and 
thereafter  procured  from  the  state  an  award 
therefor,  this  being  the  land  for  which  the 
Barrows  sue  in  this  cause,  their  claim  be- 
ing based  upon  said  award. 

The  contention  of  appellees  Is  that  tbe 
Wm.  Roberts  league  extends  east  to  the  west 
boundary  line  of  tbe  A.  Roberts  labor  and 
tbe  Valderas  survey  as  agreed  upon  by  the 
owners  of  the  land  on  each  side  of  said  line 
In  1892,  and  that  tbe  Bradley  league  extends 
east  to  the  west  boundary  line  of  the  Valder- 
as as  established  by  said  agreement  In  1892. 
They  contend  that  the  line  agreed  upon  was 
in  fact  the  original  east  boundary  line  of 
the  Wm.  Roberts  and  Bradley  leagues,  and 
that  the  junior  surveys  (the  A.  Roberts  and 
Valderas)  west  boundary  line  was  not  chang- 
ed by  the  corrected  field  notes  made  in  1894, 
as  both  sets  of  field  notes  call  for  and  es- 
tablish the  east  line  of  tbe  Wm.  Roberts  and 
Bradley  as  the  west  line  of  the  A.  Roberts 
and  Valderas;  In  other  words,  both  the  orig- 
inal and  corrected  field  notes  call  for  the 
east  lines  of  the  Wm.  Roberts  and  Bradley 
as  the  west  line  of  the  Valderas.  The  effect 
of  this  contention,  of  coarse,  is  that  there  is 
no  vacancy  lying  between  Oie  Wm.  Roberts 
and  J.  Bradley  leagues  on  the  west  and  the 
A.  Roberts  labor  and  Valderas  survey  on 
the  east,  as  claimed  by  tbe  Barrows,  but 
that  such  land  Is  part  of  the  Wm.  Roberta 
and  J.  Bradley  leagues,  and  could  not  be 
lawfully  awarded  to  Mrs.  Barrow. 

It  Is  shown  by  the  evidence  that  shortly 
after  the  original  survey  was  made  In  1S24 
by  Dixon  and  Horatio  Chrisman,  upon  which 
the  original  grant  was  issued  to  the  J.  Brad- 
ley league,  the  league  was  divided  into  the 
upper  and  lower  halves  by  tbe  same  survey* 
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or,  Horatio  CJhilnnan,  I>y  nmnlng  a  line 
practically  through  the  center  ot  the  league 
from  west  to  east ;  that  In  making  this  sur- 
vey Cbrlsman  called  for  the  south  line  of 
the  Bradley  to  beeln  at  Its  original  S.  W. 
comer  on  the  river  and  ran  east  14,110  vs. 
to  Its  N.  E.  comer.  It  Is  shown  that  in  less 
than  <Mie  year  after  Chrisman  had  qiade 
the  original  survey,  and  the  survey  dividing 
the  league,  he  subdivided  the  south  hajf  of 
the  league,  and  in  surveying  a  tract  for  one 
James  Frazler  along  the  south  line  of  said 
league  he  began  at  the  original  S.  W.  cor- 
ner of  the  league  and  ran  east  7,268  varas, 
and  In  surveying  another  tract  out  of  the 
same  half  league,  lying  just  east  of  the  first 
tract,  be  ran  along  the  south  line  6,845  vaxas 
to  the  S.  El.  corner  of  the  league,  making 
the  length  of  the  south  line  14,113  varas, 
practically  reaching  the  point  contended  for 
by  appellees  as  the  S.  E.  comer  of  the  Brad- 
ley. In  these  last  t#o  surveys  Horatio 
Chrisman,  the  same  surveyor  who  made  the 
origUial  survey  for  the  grant,  calls  for  the 
common  corner  of  the  Wm.  Roberts  and  J. 
Bradley  leagues  on  the  Brazos  river;  calls 
for  the  same  elm  tree  marked  1  E.  R.  for 
the  beginning  comer  of  the  Wm.  Boberts,  and 
says  It  is  the  comer  established  by  tbe  Eng- 
lish field  notes  made  by  Dixon.  He  calls 
for  trees,  marks,  streams,  etc.,  in  a  most  ac- 
curate way,  showing  that  he  must  have  made 
an  actual  survey  of  the  groiind  and  that  he 
had  readied  the  B.  E.  comer  of  tbe  Brad- 
ley league  where  he  had  placed  It  less  than 
a  year  theretofore  at  a  distance  of  14,110 
varas  from  its  S.  W.  comer  <m  the  east 
bank  of  the  river. 

It  is  further  abawn  tltat,  prior  to  the 
agreement  between  the  owners  of  the  land 
oa  the  Wm.  Boberts  and  J.  Bradley  and 
those  owning  land  on  the  Valderaa  fixing 
tbe  boundary  lines  between  the  Roberts  and 
Bradley  on  tbe  west  and  Valderas  on  the 
east,  various  parties  had  purchased  and  Im- 
proved small  tracts  in  the  east  portion  of 
both  the  Roberts  and  Bradley,  and  bad  been 
In  possession  of  their  several  tracts  for 
from  40  to  SO  years,  and  that  the  line  as 
contended  for  by  appellees  had  been  gener- 
ally recognized  by  the  oldest  inhabitants  in 
that  community  as  the  tme  east  lines  of  the 
Roberts  and  Bradley  leagues. 

It  was  further  shown  by  the  testimony  of 
B.  S.  Atkinson  and  J.  L.  Chambers,  two  com- 
petent surveyors,  that  they  had  been  called 
upon  to  survey  and  had  in  fact  made  sur- 
veys of  tbe  Wm.  Boberts  league,  and  had 
made  careful  and  diligent  search  for  the 
original  comers  and  boundary  lines  of  tbe 
same.  They  testified  that,  after  careful 
search  for  tbe  original  vomers  of  the  Bai- 
ley, Wm.  Roberts,  and  J.  Bradley  surveys, 
they  had  not  been  able  to  definitely  locate 
any  <Hie  of  them,  but  that  they  had  definite- 
ly located  tbe  original  N.  B.  comer  of  tbe 


8.  F.  Austin  abandoned  survey,  called  for  in 
tbe  English  field  notes  made  by  Dixon  de- 
scribing tbe  Wm.  Roberts,  and  also  called 
for  by  Chrisman  In  his  field  notes  made  In 
1824,  by  which  tbe  Roberts  was  located  and 
granted.  Tbey  also  testified  that  this  orig- 
inal N.  E.  comer  of  the  S.  F.  Austin  is  lo- 
cated about  1,005  varas  south  of  the  S.  B. 
corner  of  the  Roberts  as  contended  for  by 
appellees. 

They  further  testified  that  a  line  run 
course  and  distance  from  the  east  bank  of 
the  Brazos  river  along  tbe  north  line  of  the 
Roberts  league,  to  wit,  "east  14,224  varas 
and  thence  south  1,961  varas  to  the  stand- 
ard line,  the  point  reached  on  said  standard 
line  would  be  about  224  to  227  varas  west 
of  the  8.  F.  Austin  N.  E.  comer  called  for 
in  the  English  field  notes  and  the  Chrisman 
field  notes  to  be  1,095  varas  west  of  tbe  8. 
E.  comer  of  the  Roberts." 

It  Is  clearly  shown  from  the  evidence  that 
in  1824  Dixon  surveyed  and  located  both  the 
Wm.  Roberts  and  J.  Bradley  leagues  by  what 
Is  designated  by  tbe  parties  to  this  suit  as 
the  "old  English  field  notes,"  and  that  short- 
ly thereafter  Horatio  Chrisman  was  directed 
by  Coinmlsslcraer  Baron  de  Bastrop  and  Em- 
pressarlo  Stephen  F.  Austin  to  make  the 
survey  for  the  Issuance  of  the  grants.  We 
think  it  is  also  clearly  apparent  from  the  ev- 
idence that  on  the  7tb  day  of  July,  1824, 
Chrisman,  complying  with  said  directions, 
adopted  the  survey  made  by  Dixon  and  filed 
the  same  in  the  proper  archives,  and  that 
in  due  time  the  same  were  filed  and  are  now 
found  in  the  proper  records  of  the  general 
land  office  of  this  state.  It  is  also  shown 
that  both  Dixon  and  Chrisman  are  dead. 
The  grants  to  Boberts  and  Bradley  both 
recite  that  the  grants  were  issued  upon  the 
surveys  made  by  Obrisman. 

We  deem  the  foregoing  statement  of  the 
facts  sufficient  to  properly  discuss  and  dis- 
pose of  the  issues  presented  by  this  appeal, 
and  while  there  were  other  facts  proven 
tending  to  support  the  judgment  of  the  court 
we  deem  it  unnecessary  to  set  them  out  here. 

Upon  the  issues  and  facts  stated;  tbe  cause 
was  tiled  by  the  court  wltboat  a  jnry,  and 
judgment  was  raMtered  for  appellees  against 
the^  Barrows.  From  this  judgment  the  Bar- 
rows have  appealed. 

'  It  is  apparent  from  what  has  been  said 
that  the  main  and  controlling  issue  to  be 
decided  is:  Was  there  a  vacancy  between 
the  Wm.  Boberts  and  Bradley  leagues  on  tbe 
west  and  the  A.  Roberts  labor  and  the  Val- 
deras survey  on  the  east?  Appdiants  admit 
tbat,  if  there  la  no  such  vacancy,  appellees 
should  recover. 

[1]  The  substance  of  the  several  assign- 
ments of  plaintiffs  in  error,  the  Barrows, 
is  that  the  court  erred  in  admitting  in  evi- 
dence the  English  field  notes  by  Dixon  and 
tbe  field  notes  by  Horatio  Chrisman,  describ- 
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tag  the  Wm.  Roberts  and  J.  Bradley  leagues, 
made  In  1824,  which  formed  the  basis  for 
the  Issuance  of  the  grants  to  the  land  em- 
braced within  the  bonndaries  of  the  same, 
as  shown  on  the  face  of  the  grants,  and  In 
snbmitting  in  evidence  maps,  plats,  and  field 
notes  of  other  grants  adjoining  said  Roberts 
and  Bradley  leagues  made  about  the  same 
time  as  those  made  for  the  location  of  the 
Roberts  and  Bradley  by  the  same  sarveyor, 
and  In  admitting  to  evidence  the  testimo- 
ny of  Surveyors  Atkinson  and  Chambers  as 
to  the  true  location  of  the  east  Unea  of  the 
Roberta  and  Bradley  leagues,  which  tended 
to  show  that  the  east  boundary  lines  of  the 
Roberts  and  Bradley  leagues  were  actually 
located  by  the  locating  surveyor  at  a  great- 
er distance  east  from  the  Brazos  river  than 
the  distance  called  for  in  the  grants  of  said 
two  leagues,  and  upon  such  evidence  finding 
that  such  lines  were  further  east  than  call- 
ed for  In  the  grants,  because  there  was  no 
ambiguity  in  the  field  notes  inserted  in  the 
grants  fixing  the  boundaries  of  said  leagues, 
and  because  such  field  notes,  maps,  plats, 
and  testimony  furnished  no  evidence  tending 
to  show  the  footsteps  of  the  surveyor  who 
originally  located  said  leagues,  or  that  he 
located  the  east  boundary  line  thereof  fur- 
ther east  than  they  would  be  located  by 
following  course  and  distance  from  the  river 
as  called  for  in  the  field  notes  in  the  grant. 
l%e  Barrows,  plalntifl^s  in  error,  concede 
that.  If  the  field  notes  In  the  grants  were 
ambiguons,  extraneous  evidence,  such  as  was 
admitted,  would  be  admissible  as  tending  to 
show  where  the  boundary  lines  were  actual- 
ly located  by  the  locating  surveyor;  but 
they  contend  that  there  vres  no  such  am- 
biguity. Such  contention,  however,  we 
think  Is  untenable.  Th«  evidence  shows 
that  neither  the.  original  beginning  corner, 
or  any  other  original  comer  of  either  of 
the  Wm.  Roberts  or  Bradley  leagues,  can 
now  be  found  on  the  ground,  and  that  nei- 
ther of  the  lea.gue8  could  be  located  on  the 
ground  by  the  use  of  the  field  notes  in  the 
grants,  and  tibat  to  enable  any  one  to  lo- 
cate either  of  said  leagues  it  would  be  nec- 
essary to  resort  to  the  field  notes  prepar- 
ed by  Dixon  and  Chrisman,  filed  in  the 
propter  arrives  ai|  evidence  of  the  rights  of 
grantees  to  the  land  granted.  The  Bar- 
rows admit  that  without  the  use  of  the  Eng- 
lish field  notes  prepared  by  Dixon  the  be- 
ginning corner  of  the  Wm.  Roberts  league 
could  not  be  even  approximately  located. 
In  their  brief  they  insist  that  these  field 
notes  should  be  resorted  to  to  locate  the  be- 
ginning c<Hrner  of  the  Wm.  Roberts,  and 
that,  if  such  resort  is  had,  then  the  point 
where  the  original  beginning  corner  is  lo- 
cated  can  be  approximately  determined — 
that  is  to  say,  within  lOO  or  200  varas  of  its 
original  location.  Now,  If  wo  resort  to  the 
field   notes   prepared   by   eitliec    Dixon    or 


Chrlsma'n  to  locate  the  boundaries  of  the 
league,  we  find  but  one  natural  or  artificial 
object  called  for  in  either  of  them  which 
can  now  be  located  on  the  ground.  Both  of 
these  surveys  call  for  the  northeast  comer 
of  the  S.  F.  Austin  abandoned  survey,  shown 
to  be  a  group  of  live  oak  trees,  which  they 
locate  at  1,095  varas  West  of  the  southeast 
corner  of  the  Roberts  league.  All  the  evi- 
dence shows  that  this  northeast  comer  of 
the  S.  F.  Austin  Is  now  to  be  found  and  def- 
initely located.  With  this  evidence  before 
the  surveyors,  who  undertook  to  locate  the 
east  boundary  line  of  the  Roberts  league, 
and  who  testified  as  witnesses,  they  say 
they  began  at  a  point  on  the  east  bank  of 
the  Brazos  river  where  the  north  line  of 
the  Roberts  intersects  sftld  river;  they  then 
ran  14,224  varas  east,  called  for  in  the  grant 
field  notes,  and  also  In  the  Dixon  and  Chris- 
man  field  notes;  they  then  ran  sontti  19& 
varas  called  for  In  all  of  said  field  notes, 
and  they  found  that  the  S.  F.  Austin  N.  E. 
corner,  which,  according  to  the  location 
field  notes  by  DUon  and  Chrisman,  should 
be  1,09S  varas  west  of  the  8.  'Ei.  comer  of 
the  Roberts  league,  was  in  fact  224  varas 
east  of  the  point  which  they  had  reached 
by  following  course  and  distance  calls  Id 
the  grant  field  notes. 

Without  going  into  further  ttetalls,  we 
find  that,  when  an  attempt  is  made  to  lo- 
cate the  boundaiTies  of  the  Roberts  league 
on  the  ground  by  the  field  notes  in  the 
grant,  an  ambiguity  at  once  appears,  and 
that  the  court  did  not  err  tn  so  concluding 
and  io  admltttag  th«  evidence  complain- 
ed of.  , 

The  S.  F.  Austin  comer  called  for  in  the 
locative  field  notes  of  Dixon  and  Chrisman 
above  mentioned,  being  now  found  on  the 
ground,  should,  we  think,  have  constituted 
the  pivotal  point  to  begin  a  resurvey  to  de- 
termine where  the  original  boundaries  of  the 
Roberts  league  were  located.  If  this  be 
done,  the  N.  E.  comer  and  the  east  Ixtand- 
ary  line  of  the  Roberts  will  be  found  to  be 
about  1,300  varas  east  of  the  location  con- 
tended for  by  the  Barrows  and  at  the  place 
contended  for  by  appellees. 

[2]  The  Barrows  seem  to  take  the  iMMition 
that  they  could  use  the  old  English  field 
notes  of  the  Roberts  league  as  evidence  to 
establish,  or  approximately  establish,  the 
location  of  the  original  be^ning  or  N.  W. 
corner  of  said  league,  but  that  such  field 
notes  could  not  be  used  by  appeliees  in  an 
effort  to  show  that  the  original  B.  E.  comer 
of  the  league  was  1,095  varas  east  of  the  S. 
F.  Austin  N.  E.  corner.  Such  c(»itentlon  iB 
inconsistent  and  contradictory,  and,  of 
course,  cannot  be  sustained.  The  Barrows 
seem  also  to  insist  that  to  trace  the  foot- 
steps of  the  original  or  locating  survey- 
or one  must  begin  at  the  corner  at  which 
the  locating  surveyor  began  blB  survey,  or 
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at  a  point  ueertained  to  be  approxUnately 
near  said  corner,  rather  than  at  a  well  es- 
tabllahed  and  known  comer  of  an  adjoining 
snrrey  called  for  by  the  locating  surTeyer 
In  fixing  the  bomtdailes  in  question.  This 
contention  Is  also  untenable  and  cannot  be 
sustained.  Thatdter  t.  Matthews,  101  Tex. 
122,  105  a  W.  817;  8.  c  lOB  8.  W.  1009; 
Hermann  v.  Thomas,  108  S.  W.  1044,  1046; 
Matador  Land  &  Cattle  Oo.  ▼.  Oassldy- 
Sonthwestem  Com.  Co.,  207  S.  W.  430; 
Wllklns  T.^CUwson,  87  Tex.  Civ.  App.  162, 
83  S.  W.  782.  In  the  case  last  cited  it  Is 
said: 


"The  call  for  the  beginning  corner  of  the 
Morgan  in  the  north  line  of  the  Nash  is  of  no 
greater  dignity  than  otiier  calls  in  the  field 
notes." 

We  think  It  must  be  conceded  by  the  Bar- 
rows that  the  surveys  made  by  Dixon  and 
Chrlsman  in  1824  were  the  only  surveys 
made  prior  to  the  Issuance  of  the  Boberts 
and  Bradley  grants,  and  that  there  were  no 
field  notes  of  other  surveys  filed  In  the  prop- 
er archives  authorizing  the  Issuance  of  the 
grants. 

[3]  It  is  well  ^ttled  that  original  Eng- 
lish field  notes  and  maps  prepared  by  the 
surveyor  who  located  surveys  are  parts  of 
the  original  title  and  may  be  considered  In 
aid  of  the  description  contained  in  the  grant 
and  to  supply  what  is  omitted  therefrom. 
Goodson  T.  Fitzgerald,  40  Tex.  Olv.  App. 
619,  90  S.  W.  899,  and  authorities  there 
cited ;  Wllklns  v.  Clawson,  37  Tex.  Civ.  App. 
162,  83  S.  W.  7.%;  Ayers  v.  Harris,  77  Tex. 
108,  13  S.  W.  768;  Cook  ▼.  Dennis,  61  Tex. 
246;  Cottlngham  v.  Seward,  25  S.  W.  797; 
Ayers  v..  Watson,  137  U.  S.  .594,  596.  11  Snp. 
Ct  201,  34  I<.  Ed.  80a 

In  WUklns  ▼.  Clawson,  supra.  Judge 
Pleasants  speaking  for  this  court,  referring 
to  the  field  notes  embraced  in  the  grant, 
said: 

"But  we  must  not  look  idone  to  these  field 
notes  in  determining  the  sufficiency  of  the  de- 
scription. The  original  Bnglish  field  notes  and 
the  plat  or  map  prepared  by  the  surveyor  who 
located  the  survey  are  a  part  of  the  originol  ti- 
tle, and  must  be  considered  together  with  the 
field  notes  embodied  in  the  grant  for  the  purpose 
of  identifying  and  fixing  the  location  of  the  sur- 
vey. Welder  ▼.  Carr<dl,  29  Tex.  381 ;  Cook  v. 
Dennis,  61  Tex.  248;  Irvin  v.  Bevil,  80  Tex. 
338,  le  S.  W.  21." 

[4]  It  Is  apparent  from  what  has  been 
said  that  we  have  reached  the  conclusion 
that  the  trial  court  did  not  err  In  admitting 
the  evidence  complained  of  and  in  finding 
from  the  evidence  that  the  east  boundary 
lines  of  the  Boberts  and  Bradley  leagues 
were  at  the  place  contended  for  by  appel- 
lees. Having  reached  such  conclusion  the 
judgment  of  the  trial  court  is  afhrmed. 

AlUrmed. 


m 


AMERICAN  INDEMNITY  CO.  y.  ZYLONI 

,       et  aL    (No.  7551.) 

(Court  of  CivU  Appeals  of  Texas.     Galveston. 

Harch  29,  1918.     On  Motion  for  Rehearing, 
:  March  21,  1919.    Appellant's  Motion  for  Be- 

hearing  Denied  April  17,  1919.) 


1.  Mabteb  and  Servant  €=>417(3%)— Wobk- 
ukn's  Compensation  Act— Bindino  Fobce 
OF  Obdeb  of  Accident  Boabd— Riobt  to 
Appeal. 

A  workmen's  compensation  insurer  which 
voluntarily  contested  the  claim  of  the  dpccased 
servant's  brothers  before  the  Industrial  Acci- 
dent Board  was  not  bound  by  the  board's  final 
award,  and  has  an  appeal  therefrom  where  the 
board  did  not  direct  payment  of  the  award  to 
the  brothers  or  find  tiiem  in  fact  beneficiaries, 
but  merely  fixed  the  amount  due,  and  ordered 
payment  to  the  "legal  beneficiaries,"  and  where 
there  was  no  express  agreement  the  parties 
should  be  bound  by  action  of  the  board. 

On  Motion  for  Rehearing. 

2.  Mabtsk  and  Sbbvant  «s»388— WOBKlOUt'S 
COKFXNBATIOS  Act  —  BaotHEBS  AS  "Benb- 

nciABiES." 
The  brothers   of  a  deceased  servant  were 
"beneficiaries"  within  the  meaning  of  Workmen's 
Compensation  Act  1913  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  5246kk). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bcne- 
fidary.] 

3.  Masteb  and  Sebvant  9=»398— Wobb:men'8 
Compensation  Act— Notice  or  Injubt  and 
Cladi. 

Brothers  of  deceased  servant,  his  benefici- 
aries, through  the  attorney  for  the  elder,  held 
to  have  given  the  notice  of  Injury  and  made 
the  claim  for  compensation  required  by  Work- 
men's Oompensation  Act  1913  (Vernon's  Sayles' 
Ann.  GiT.  St  1914,  art  6a46ppp),  tiiough  the 
first  lett»  of  the  attorneys  in  r^elation  to  the 
Otatter  was  sent  to  the  employer,,  and  they  were 
referred  to  the  insurer,  to  which  they  wrote  in- 
closing a  copy  of  their  first  communication. 

Appeal  from  District  Court,  Galveston 
County;   Clay  S.  Brlggs,  Judge. 

Salt  by  John  Zylonl  and  another  against 
the  American  Indemnity  Company  to  recover 
csmpensation  under  the  Workmen's  Com- 
pensation Act  From  judgment  for  plaldUfFs, 
defendant  appeals.    Affirmed. 

Terry,  Cavln  &  Mills,  of  Galveston,  for 
.  apx)eliaut. 

Cole  &  Cole,  of  Houston,  and  McDonald 
&  Wayman,  of  Galveston,  for  appellees. 

GRAVES,  J.  This  concededly  correct 
statement  of  the  nature  and  result  of  the 
suit  is  taken  from  appellant's  brief: 

"^i*  salt  was  brought  by  John  Zyloni  and 
Eazmiers  Zyloni,  the  brothers  of  Peter  Zyloni. 
to  recover  for  compensation  alleged  to  be  due 
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them  under  the  Workmen's  Compensation  Act  of 
Texas  of  1913  (Acts  33d  lieg.  c.  179  [Vernon's 
Sayles'  Ann.  Civ.  St  1914,  artp.  624eh- 
5246zzzz]).  The  appellees  were  Residents  of 
Erie  county,  Pa.  Peter  Zyloni  met  his  death 
while  in  the  employ  of  James  Stewart  &  Co., 
which  was  a  'Bubscriber'  under  the  Compensa- 
tion Act  of  1913,  and  appellant  was  the  'associ- 
ation' writing  the  insurance  guaranteeing  the 
payment  of  the  compensation  to  the  representa- 
tives of  the  deceased  employes  of  James  Stew- 
art &  Co.  Peter  Zyloni  received  the  injuries 
which  resulted  in  his  death  while  in  the  course 
of  his  employment  with  James  Stewart  &  Co. 
The  court  below  rendered  judgment  in  favor  of 
appellees  against  appellant  for  $801.36,  being 
the  amount  of  compensation  which  he  found  ap- 
pellees were  entitled  to  up  to  the  date  of  the 
judgment,  and  provided  by  his  judgment  that  it 
should  be  without  prejudice  to  the  right  of  ai>- 
pellees  to  sue  for  installments  of  compensation 
which  might  become  due  after  the  date  of  the 
judgment.  From  this  judgment  appellant  has 
duly  perfected  its  appeal." 

By  ita  first  two  assignments  appellant  at- 
tacks the  trial  court's  conclusion  of  both  fact 
and  law  that,  having  volnntarlly  contested 
this  claim  before  the  Industrial  Accident 
Board,  without  indicating  any  intention  not 
to  abide  by  the  board's  final  award,  It  was 
bound  by   and  had   no  appeal   therefrom. 

II]  In  the  view  we  take  of  the  case,  there 
was  neither  res  adjudicate  in  that  board's 
action  upon  nor  estoppel  under  its  agreement 
preventing  appellant  from  further  contesting 
the  question  whether  appellees  were  legal 
beneficiaries  of  their  deceased  brother,  for 
two  reasons:  (1)  The  Industrial  Accident 
Board  did  not  direct  payment  of  its  award 
to  the  appellees,  or  find  them  in  fact  to  be 
beneficlarlee,  but  merely  fixed  the  amount 
due,  and  ordered  appellant  to  pay  that  sum 
to  "the  legal  beneficiaries  of  Peter  Zyloni, 
deceased,"  without  naming  them;  (2)  as 
found  by  the  trial  court,  "there  "was  no 
express  agreement  that  the  parties  would  be 
bound  by  the  action  of  said  board.  Nothing 
was  said  by  either  party  prior  to  said  hearing 
as  to  whether  they  would  or  would  not  be 
bound  by  the  decision  of  such  board.  After 
the  making  of  said  award,  defendant  noti- 
fied plaintiffs  that  it  would  not  be  bound  by 
said  award,  whereupon  plaintiffs  filed  suit." 

We  therefore  think  the  trial  court  was  not 
without  authority  to  determine  in  this  suit 
whether  or  not  appellees  were  legal  benefi- 
ciaries of  Peter  Zyloni,  as  It  did  do  not- 
withstanding the  conclusion  complained  of 
in  these  assignments,  but  that  it  erred  in 
holding  them  to  be  such. 

In  other  words,  we  sustain  the  contention 
of  appellant,  presented  under  its  third, 
fourth,  and  fifth  assignments,  that  appellees, 
being  the  brothers  of  the  deceased  employ^, 
came  within  none  of  the  classes  entitled  to 
receive  benefits  under  the  Compensation  Law, 

This  conclusion  determines  the  case,  and 
renders  wholly  academic  any  further  questioa 


as  to  whether  or  not  tbey  gave  the  notice  of 
injury  and  made  the  dalm  for  compensatloii 
required  by  that  statute  (article  Q246ppp). 
It  accordingly  becomes  unnecessary  to  pass 
upon  assignments  6  to  10,  Inclusive,  relating 
to  that  Issue. 

Appellees,  with  mudi  force  and  ability.  In- 
sist that,  under  our  Compensation  Law  of 
1913,  the  benefidartes  to  whom  the  right 
of  action  survives  are  the  heirs  of  the  de- 
ceased under  the  statutes  of  descent  and  dis- 
tribution (article  2461  et  seq.),  ttnd  they,  being 
the  sole  heirs  under  these  statutes  In  this 
instance,  are  entitled  to  the  compensation 
awarded  by  the  act.  As  a  part  of  their 
discussion  they  have  filed  here  copies  of  an 
able  argument  presented  by  some  of  their  at- 
torneys and  others  to  the  Supreme  Court  In 
the  case  of  Yaughan  et  al.  v.  S.  W.  Ins.  Co., 
now  pending  In  that  court  upon  writ  of  error 
to  the  Court  of  Civil  Appeals  for  the  Ninth 
District.  See  206  S.  W.  920.  We  have  read 
It  with  much  interest,  but  are  yet  unable, 
as  we  have  heretofore  been,  to  yield  to  the 
view  it  so  persuasively  presents. 

This  court.  In  the  case  of  Cole  v.  Mallory 
Steamship  Co.,  197  S.  W.  326,  followed  the 
prior  holding  of  the  Court  of  Civil  Appeals 
for  the  Ninth  District  at  Beaumont  that 
the  Compensation  Law  did  not  enlarge  the 
beneficiaries  named  in  the  pre-existing  death 
injury  statute,  and  therefore,  since  the  sur- 
viving husband,  wife,  children,  and  parents 
of  the  deceased  were  made  sole  beneficiaries 
under  the  latter,  brothers  could  not  be  such 
under  the  former.  The  matter  is  fully  dis- 
cussed in  the  Cole  case,  and  in  ttie  Vaughan 
Case  (Tanghan  et  al.  v.  S.  W.  8.  Ins.  Co., 
19S  8.  W.  26D,  which  it  follows,  and  in 
which  the  Supreme  Court  has  granted  a 
writ  of  error. 

So  far  as  we  are  advised,  the  two  cases 
mentioned  are  the  only  ones  In  whidi  the 
question  has  been  directly  decided  by  the 
appellate  courts  of  Texas.  In  these'  drcum- 
stanoes  while  we  refrain  from  extended 
further  discussion  If  It  here,  recurrence  is 
made  to  the  case  of  Smith  v.  So.  Surety 
Co.,  193  S.  W.  204,  decided  by  this  court 
prior  to  both  the  Vaughnn  and  Cole  Cases. 
In  that  case  it  was  held  that,  by  the  terms  of 
the  Compensation  Act,  Its  benefits  vest  ab- 
solutely in  the  legal  beneficiaries  of  the  de- 
ceased immediately  upon  his  death,  and  not 
In  his  estate ;  hence  the  administrator  of  bis 
estate,  having  no  Interest  In  the  fund,  could 
not  maintain  an  action  to  recover  it.  While 
the  point  now  before  ns  was  not  then  Involv- 
ed, and  although  the  term  "heirs"  was  unin- 
tentionally used  for  "legal  beneficiaries" 
which  was  later  corrected  in  the  Cole  Case, 
the  conclusion  reached  in  the  Smith  Case  that 
the  fund  created  by  the  operation  of  the 
compensation  statute  vested  at  once  upon  the 
death  of  the  Insured,  after  the  manner  of 
other  Insurance,  in  bis  legal  beneficiaries,  is 


Digitized  by 


Google 


Tex.) 


▲HSRIOAN  IMDJEMNITY  00.  T.  ZTLONI 

(112  8.W.) 


185 


likewise  our  continuing  conception  of  the  gen- 
eral  pnipose  and  effect  ot  ttaat  legislation; 
and  it  tbat  xras  the  LegtBlatnreTs  parpoae  in 
80  providing  this  new  fand  and  terming  It 
"comijenaatlon"  to  some  particular  dass  of 
persons  then  in  mind  fbr  the  loss  of  benefits 
they  would  otherwise  have  received  from 
the  deceased,  there  could  not  at  the  same 
time  have  been  the  Intention  to  also  make 
it  a  part  of  his  estate  and  descendable  as 
his  other  personal  property,  l^e  one  dis- 
position excludes  the  other.  Moreover,  such 
an  estate  would  not  only  be  subject  to  ad- 
ministration, but  would  pass  to  the  heirs 
of  the  deceased  chargeable  with  his  debts, 
whereas  by  the  express  terms  of  the  Com- 
pensation Act  creditors  of  the  deceased  em- 
ploy^ cannot  reach  the  money  thereby  provid- 
ed, except  in  Instances  where  there  are  no 
legal  benefldarles  at  all. 

That  this  character  of  estate  was  created, 
however,  seems  to  be  the  contention  of  ap- 
pellees, and  upon  such  foundation  large- 
ly Is  built  their  argument  that  the  statutes 
of  descent  and  distribution  must  be  looked 
to  In  determining  who  are  the  benefldarles. 

it  may  be  that  In  a  theoretical  or  philo- 
sophical sense  the  fund  intended  to  be  created 
by  this  new  system  was  In  a  certain  way 
regarded  as  belonging  to  the  deceased,  by 
considering  part  of  his  currently  earned 
wages  as  being  withheld  until  after  his  death, 
and  then  paid  In  Installments  for  a  fixed 
period ;  In  otiier  words,  by  applying  practi- 
cally to  economic  aflhilra  the  splrtnal  prin- 
ciple that,  "tiiough  dead,  his  works  live  after 
him,"  and  so  Indulging  the  fiction  that  he  was 
still  earning  money. 

We  cannot  think  that  either  the  purpose 
or  effect  of  the  Act  It  seems  to  us,  as  to 
benefldarles,  the  Compensation  Law,  subject 
only  to  the  contingendes  therein  spedfled, 
was  merely  Intended  to  take  the  place  of 
our  death  injury  statute,  and  that  the  bene- 
fits of  the  former  were  expressly  created  for 
the  personal  use  and  benefit  of  those  named 
In  the  latter.  Just  as.  In  the  absence  of  the 
new  system,  would  have  passed  the  right 
under  the  death  Injury  statute  to  damages 
resulting  from  negligence.  Nor  does  the  pro- 
vision tbat  the  compensation  "shall  be  dis- 
tributed according  to  the  law  providing  for 
the  distribution  of  other  property  of  the 
deceased"  inveigh  against  this  condusion,  we 
think,  because  that  merely  directs  or  explains 
what  divided  Interest  each  of  the  benefl- 
dartes  shall  have  in  the  fund,  thereby  pre- 
scribing a  method  of  apportioning  it  among 
members  (^  a  dass  otherwise  designated. 

But,  if  the  view  indicated  be  at  all  peiv 
mlssible,  It  is  only  theorising  as  to  the  origin 
or  economic  basis  of  the  compensation  idea, 
as  distinguished  from  liability  resulting  from 
negligence,  and  cannot  be  so  appUed  to  the 
result  and  effect  of  what  was  actually  en- 
acted by  our  statute  on  the  subject  as  to 
defeat  ttie  evldoit  purpose  of  Us  direct  and 


plain  provisions;  that  is,  to  compensate  those 
expressly  designated  for  loss  resulting  to 
them  from  the  employe's  death.  It  follows 
that.  In  our  view,  the  judgment  below  was 
fundamentally  erroneous  in  decreeing  that 
brothers  might  recover  the  benefits  In  ques- 
tion, end  must  accordingly  be  reversed  and 
here  rendered  for  appellant,  and  tliat  order 
has  been  entered. 
Reversed  and  rendered. 

On  Motion  for  Bebearlng. 

[2]  Under  a  holding  that  brothers  were  not 
beneficiaries  within  the  meaning  of  the  Work- 
man's Compensation  Act  of  1913  (Vernon's 
Sayles'  Statutes,  art.  6246kk),  this  cause  was 
originally  reversed  and  rendered  In  appel- 
lant's favor,  nie  question  having  in  the 
meantime  reached  the  Supreme  Court,  In 
the  case  of  Vaughan  et  al.  v.  S.  W.  S.  Ins. 
Co.,  action  upon  the  motion  tor  rehearing 
filed  by  appellees  was  posti>oned  to  await  a 
disposition  of  the  Vaughan  Case.  That  has 
since  been  made;  the  Supreme  Court,  in 
an  opinion  rendered  December  11,  1018  (206 
S.  W.  920),  having  dedded  the  matter  ad- 
versely to  our  view.  Accordingly,  in  rec- 
ognition of  superior  authority.  It  Is  now 
held  that  the  appellees  did  come  within  the 
terms  of  the  statute  retened  to. 

[3]  The  farther  question  of  whether  or  not 
they  gave  the  notice  of  Injury  and  made  the 
claim  for  compensation  required  by  arUde 
5246ppp  of  the  same  act  was  not  passed 
upon  before,  because  rendered  immaterial 
by  the  conclusion  that  they  could  not  in 
any  cvoit  become  benefidarles. 

Now,  however,  that  matter  must  be  de- 
termined. The  insistence  that  no  such  notice 
was  given  nor  claim  made  is  presented  under 
assignments  6  to  10,  induslvs,  of  appellant's 
brief.  After  careful  consideration  of  them, 
we  condude  that  they  cannot  prevail,  and 
that  the  trial  court  did  not  err  in  holding 
the  letter  of  September  8,  1915,  from  Brooks 
and  English  to  James  Stewart  &  Co.  to  be  a 
sufildent  notice  and  dalm  under  the  provi- 
sions of  the  last-mentioned  section  of  the 
act — ^that  is,  artide  5246ppp — which  requires 
the  notice  to  be  given  as  soon  as  practicable 
after  the  injury,  and  the  claim  for  compensor 
tion  to  be  made  within  six  months  after  the 
death  of  the  employ^.  The  undisputed  facts 
about  and  following  the  letter  are  reflected 
In  these  findings  of  the  court: 

"Claim  for  compensation  was  made  upoB 
James  Stewart  ft  (To.,  tlie  sabaeriber,  within 
six  months  after  the  death  of  Peter  Zyloni,  as 
required  by  the  Compensation  Act  of  Texas,  said 
claim  being  embodied  in  a  letter  dated  Septem- 
ber 8,  1916,  written  by  Messrs.  Brooks  &  Eng- 
lish, attorneys  at  law,  of  Erie,  Pa.,  a  copy  of 
which  is  as  follows: 

"'September  8,  1915. 

"  'James  Stewart  &  Co.,  Care  S.  A.  B.  By. 
Ompany,  Galveston,  Texas— Gentiemen:  On 
March  26,  1915,  at  about  9:S0  a.  m.,  as  we  are 
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informed,  P.  Zyloni,  or  Pete  Zeurloines,  while 
in  your  employ  was  killed,  bis  neck  being 
brokra  by  the  falling  upon  him  of  a  gin  pole. 
From  the  eridence  which  haa  been  furnisfaed 
UB  and  as  offered  at  the  coroner's  inquest,  this 
appears  to  be  a  case  of  liability  on  your  part. 
A  friend  of  the  deceased,  who  is  familiar  with 
the  facts  in  the  case,  is  very  anxioas  to  have 
the  brother,  who  resides  in  Erie,  put  his  case 
in  the  hands  of  an  attorney  in  Galveston.  Beal- 
izing  that  perhaps  you  hare  an  insurance  com- 
pany we  are  writing  to  ascertain  whether  you 
or  the  company  desire  to  adjus):  this  matter 
without  litigation,  and  if  so,  to  give  you  an  op- 
portunity to  do  it  through  us  as  nttorneya  for 
the  estate  of  the  deceased. 

"  'Unless  we  hear  from  you,  or  some  one  rep- 
resenting you  within  ten  days,  we  take  it  for 
granterl  you  do  not  care  to  negotiate. 
"  'Touts  very  truly.' 

"On  September  14,  1915,  the  said  subscriber, 
James  Stewart  &  Co.,  wrote  the  said  Brooks 
&  English,  acknowledging  receipt  of  their  let- 
ter of  September  8th.  On  September  27,  1915, 
Brooks  &  English  wrote  a  letter  to  the  Ameri- 
can Indemnity  Company  redding  afe'  follows: 
"On  September  8th,  we  wrote  a  letter  to  James 
Stewart  &  Oa,  a  copy  of  which  ia  inclosed,  and 
they  bave.ceferred  us  to  you  for  adjustment  of 
same.' 

"Tbia  letter  wag  received  by  the  American 
Indemnity  Company  on  September  30,  1915. 
On  September  30,  1915,  defendant  wrote  and 
mailed  to  Brooks  ft  English  (and  which  they 
received)  a  letter,  a  copy  of  which  i»  aa  fol- 
lows: 

"  'Gkdveaton,  Texas,  September  30,  1916. 

"  'Messra.  Brooks  &  English,  Attorneys  at 
li«LW,  Erie,  Pennsylvania — Gentlemen:  Re  LC- 
S2ip  Peter  Zyloni  v.  James  Stewart  &  Co.  We 
have  for  jicknowledgnient  your  favor  of  the 
27tb  inst,  transmitting  copy  of  letter  of  the  8th 
instant,  addressed  to  Mes^s.  James  Stewart  & 
Co.,  at  Galveston,  concerning  the  injury  and 
death  of  the  above  party.  7on  are  cerrect  In 
yonr  statement  that  Zyloni  was  killed  while  in 
the  employ  of  James  Stewart  &  Co.,  but  we 
do  not  believe  you  are  correct  in  your  belief 
that  there  is  liability  on  the  part  of  our  policy 
bolder. 

"  'Under  the  provisions  of  our  policy  and  the 
law  under  which  it  was  written  we  are  agree- 
able to  handling  the  claim  with  you,  but  before 
giving  you  any  definite  advices,  we  will  request 
that  you  kindly  advise  us  if  there  are  any  other 
sarviving  relatives  than  the  brother  to  whom 
you  refer.  At  the  time  of  the  death  an  effort 
was  made  to  get  in  touch  with  this  party's 
brother,  who  was  then  in  Shenandoah,  Pa, 

"  'If  you  can  consistently  do  so,  please  let 
us  have  the  desired  information  and  upon  re- 
ceipt of  same  we  shall  be  glad  to  write  yon  fur- 
ther. 

"  'Very  troly  yours, 

"  'J.  H.  Booth,  Claims  Superintendent' 

"On  October  11,  1915,  Brooks  &  English  re- 
plied to  such  letter  of  defendant,  giving  the  in- 
formation requested  by  defendant  as  to  identi- 
ty of  relatives  of  Peter  Zyloni,  reading  as  fol- 
lows: 'Replying  to  your  letter  of  the  30th  ulti- 
mo, will  say  that  the  only  relative  of  Cassmer 
Zyloni,  whom  we  represent,  is  a  brother  John 
Zyloni,  living  at  Scranton,  Pennsylvania.    My 


dient,  however,  is  the  older  one  and  would  be 
entitled  to  take  out  letters  of  administration,' 
but  if  a  satiB&ujtory  settlement  with  these  two 
brothers  could  be  asreed  upon  tlieir  release 
would  be  sufficient' 

"On  October  14, 1915,  defendant  acknowledged 
receipt  of  the  Brooks  &  English  letter  of  the 
11th  inst,  thanking  them  for  the  information 
contained  therein, .  and  for  the  first  time  de- 
clining to  entertain  any  claim  on  account  of  the 
death  of  Peter  Zyloni,  assertiBg  tiiat  Zyloni 
was  killed  March  26,  1916,  and  tliat  no  person 
had  made  daim  forcompensation  as  provided  by 
ttM  Texas  Employers'  Uability  Ajet  within  six 
months  after  the  date  of  death,  and  asserting 
that  any  claim  was  now  barred." 

The  main  assault  upon  the  suffideacy  of 
this  letter  as  constituting  compUaace  with 
the  statute  lies  In  the  contention  that,  since 
it  was  neither  sent  nor  presented  to  appellant 
direct,  and  nowhere  in  its  body  purported 
to  claim  compensation.  It  could  not  be  con- 
strued to  be  such,  nor.  would  it  a^  notice 
inure  to  the  benefit  of  appellees,  because 
It  did  not  emanate  immediately  from  them- 
selves. Neither  objection  is  thought  to  be 
tenable. 

Und^r  the  authorities  generally,  sn  far  as 
we  are  advised,  -a  claim  for  compensation 
does  not  have  to  be  preferred  in  any  partic- 
ularly set  or  formal  manner.  It  Is  said  in 
Glass  Workmen's  Compensati<m,  subd.  E, 
p.  86: 

"  'Claim  for  eompensatlan'  means,  not  the  in- 
stitution of  proceedings  before  the  tribunal  by 
which  the  compensation  is  to  be  assessed,  but 
^  notice  of  daim  of  compensation  sent  to  the 
workman's  employer.  The  claim  need  not  be 
for  a  definite  sum  nor  in  writing.  A  request 
for  arbitration  is  a  sufficient  'claim  for  com- 
tiensation,'  and  a  letter  containing  a  notice  «f 
the  accident  and  a  descriptioB  of  the  injaries 
and  a  request  to  know  what  compensation  would 
be  allowed,  and  a  further  request  for  an  isa- 
mediate  answer,  is  a  doid  for  compensation. 
So  a  document  wherein  a  workman  made  a  claim 
for  compensation  for  an  injury  received  upon  a 
designated  day,  'as  per  claim  in  the  Employer's 
liability  Act'  Is  a  valid  daim." 

See  1  Honnold'8  Workmen's  Compensation; 
i  212,  pp.  762,  763. 

'  As  to  the  matter  of  notice,  tbe  undiluted 
facts  here  diowed  not  only  that  both  the 
employer  and  the  insurer  knew  of  the  em- 
ploye's death  within  two  days  thereafter,  but 
that  the  insurer  gave  notice  thereof  to  his 
relatives.  In  those  circumstances,  It  would 
seem  foolish,  or  at  least  a  useless  thing,  to 
nevertheless  require  a  further  and  direct 
notice  of  that  same  occurrence  from  his 
benefldaries  to  the  insurer  before  they  could 
be  said  to  be  in  position  to  daim  the  com- 
pensation provided.  We  do  not  think  this 
statute  should  be  so  construed,  condudlng 
rather  that  notice  from  attorneys  In  tbe  man- 
ner shown  in  the  Brooks  &  ElngUsh  letter 
would  be  sufficient 

We  do  not  find  It  necessary  to  determine 
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tbe  auestlon  oC  wbetbw  tbe  flndiag  of  the 
IndostrUl  Accident  Board  was  res  adjudi- 
cata  of  the  whole  controversy,  and  do  not 
do  80,  because  the  trial  court  Independently 
fonnd  all  the  facts,  which  are  not  as  snch 
anywhere  attacked,  entitling  appellees  to  the 
Judgment  obtained,  as  follows: 

"Apart,  however,  from  said  decision  and  award 
of  said  board  and  independent  thereof,  I  find 
that  the  plaintiffs  are  entitled  as  the  legal  ben- 
eficiaries of  said  Peter  Zyloni,  deceased,  to 
have  and  recover  of  and  from  the  defendant 
■aid  eompensation  for  the  death  of  said  Peter 
Zyloni  the  sum  of  $7^  per  week,  the  same 
being  60  per  cent  of  the  average  weekly  wage 
of  the  said  Peter  Zyloni,  for  the  full  period  of 
360  weeks  from  and  after  March  26,  1915,  such 
eompensation  being  payable  In  the  sum  of  $756 
principal  and  |45.36  interest,  making  in  all 
$801.36,  being  the  total  weekly  compensation 
which  faa»  accrued  op  to  this  time,  and  the 
farther  compensation,  hereafter  to  be  payable 
each  week,  at  tbe  rate  of  -$7.20  per  weak  until 
the  expiration  of  the  full  period  of  360  weeks 
from  and  after  March  26,  1915." 

Since,  ther^ore,  this  recovery  may  rest 
upon  the  8q;>arate  detenniBation  of  the  nec- 
essary facts  by  tbe  conrt  below,  It  becomes 
nnneoeasary  to  decide  whethw  or-  aot  that 
coart  was  mder  the  dnty  of  doing  what  th« 
record  tbns  affirmatively  shows  it  did  Ao, 
that  Is,  of  accepting  as  final  and  Mndlnf} 
the  condnsions  of  the  Accident  Board,  with- 
out Itself  going  into  these  fact  lasaes.  l^ils 
deduction  applies  with  like  effect  to  the 
court's  other  and  antecedent  conclnsion  that 
appellees  were  In  fact  the  legal  beneficiaries 
of  their  deceased  brother,  that  matter  also 
having  been  in  the  quoted  findings  disposed 
of  independently  of  the  Board's  action;  so 
that,  even  if  the  Accident  Board  had  specif- 
ically adjudged  appellees  to  be  the  legal 
benefldarleB,  which  our  original  oi^ion 
diowa  was  not  done,  there  would  still  be 
no  necessity  of  a  holding  npon  the  question 
of  whether  or  not  Its  decree  in  that  respect 
was  res  adjndlcata.  If  any  expressions  In 
our  former  opinion  may  be  taken  as  indicS' 
ting  a  contrary  view,  they  are  accordingly 
now  so  modified  as  to  acooid  with  the  condo- 
don  here  stated. 

The  motion  for  rehearing  is  granted,  onr 
former  Judgment  set  aside,  and  that  of  the 
court  below  is  In  all  things  affirmed. 

Modon  for  rehearing  granted,  and  trial 
court's  judgment  affirmed. 


TEMPLIOf  AN  et  al.  v.  0L08S. 
(No.  7640.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
March  6,  1919.) 

1.  Saij:s  «:986(1)  —  AobbehenT'  to  Make 
SEcuBrTT  Deposit— Faii,ube. 
Where  the  seller  of  cotton  left  tbe  contract 
in  the  hands  of  the  buyer's  agent,  who  nego- 


tiated it,  with  tiie  understanding  by  both  par- 
ties that  it  should  not  become  effective  as  a 
binding  agreement  until  each  party  had  made 
deposit  of  an  agreed  amount  as  security,  tbe 
failure  of  either  party  to  make  the  deposit  re- 
leased the  other  from  the  obligation  of  the  con- 
tract 

2.  CoNiSAGOs  ^=»42— Dkuveby  of  Contbact 
—Copt  to  Sblleb. 

The  validity  of  a  contract  for  the  sale  of 
cotton  was  not  affected  by  the  fact  that  the 
aeller  did  not  obtain  a  copy  thereof,  and  it  was 
not  a  condition  to  the  buyer's  recovery,  as  for 
seller's  breach,  that  seller  have  obtained  such 
copy ;  the  general  rtile  as  to  delivery  of  written 
instruments  not  requiring  that  a  copy  or  dupli- 
cate of  a  mutual  agreement  be  delivered  to  each 
of  the  parties  to  reader  the  agreement  ^ective. 

3.  Sales  ©=89  —  Hiqht  to  Secubitt  De- 
posit—Guabantt.  ' 

If  there  was  no  agreement  by  the  seller'  6f 
cotton  to  accept  a  third  person's  guaranty  ia 
lieu  of  a  deiMMtt  by  the  buyers,  he  was  not  re> 
qnii-ed,  to  preserve  his  right  to  insist  on  tbe 
deposit,  to  reply  to  the  letter  at  the  basvtf 
agent  inclosing  a  purported  copy  of  the  contract 
signed  by  the  third  person  as  guarantor,  and 
the  agent  could  not  assume,  tiota  the  seller's 
failure  to  reply  to  the  letter,  that  he  had  accept- 
ed the  guaranty  in  lieu  of  the  deposit    . 

Appeal  from  District  CJonrt,  Madison  Coun- 
ty;  S.  W.  Dean,  Judge. 

Suit  by  R.  B.  Templeman  and  Ward  Tem- 
pleman  against  J.  T.  CIoss.  From  Judgment 
for  defendant,  plaintUIs  aiveal.  Reversed 
and  remanded. 

W.  W.  Meachum,  Jr.,  L.  C.  Kemp,  and  Mc- 
Donald Meachuin,  all  of  Houston,  for  appel- 
lants. 

T.  J.  Ford,  of  Madisonvllle,  and  Dean, 
Humphrey  &  Pow^,  of  HuntsrlUe^  for  ap- 
pellee. 

PLEASANTS,  0.  J.  This  suit  was  brought 
by  appellants  against  appellee  to  recover 
damages  for  the  alleged  breach  by  appellee 
of  a  contract  executed  by  appellee  and  A.  H. 
Keefer,  as  agent  for  appellants,  for  the  sftle 
and  delivery  of  50  bales  of  cotton.  The  con- 
tract was  as  follows: 

"North  Zulch,  &-4-1915. 
"Bot  of  Tom  CloBs  60  bales  of  cotton,  de- 
livered North  Zulch  during  October,  1915,  at  8c 
middling  basia  [Signed]  A.  H.  Keefer.  Guar- 
anty, A.  L.  Lipscomb.  Witness:  W.  Garland. 
Affirmed  by  J.  T.  Gloss." 

AppdlantB  allege  substantially  that  by  the 
execution  and  delivery  of  the  said  contract 
they  purchased,  through  their  said  agent,  of 
appellee  50  bales  of  cotton  at  8  cents  per 
pound,  basis  middling,  and  the  said  appel- 
lee sold  the  same  to  appellants  at  the  stip- 
ulated price  of  8  cents  per  pound,  basis  mid- 
dling, appellee  to  deliver  said  cotton  to  their 
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agetat  at  North  Zulcli  in  Mhdison  county, 
Tex.,  during  the  month  of  October,  1915; 
that  appellants  were  cotton  buyers,  and  at 
the  date  aforesaid  and  long  prior  thereto 
were  engaged  in  buying  and  selling  cotton, 
having  their'  principal  place  of  business  at 
Navasota,  Tex.,  but  their  agent,  A.  H.  Keefer, 
was  located  at  North  Zulch  in  Madison  coun- 
ty, Tex.,  where  the  contract  was  mad^ :  that 
appellee  had  been  growing  and  selling  cotton 
In  the  bale  for  many  years  prior  to  said  con- 
tract in  Madison  county  and  adjacent,  coun- 
ties; that  under  the  general  custom  and 
long-established  usage  amotag  buyers  and  sell- 
ers of  cotton  in  Madison  and  adjacent  coun- 
ties it  was  understood  that  a  bale  of  cotton 
when  sold  for  future  delivery  meant  500 
pounds  of  cotton,  or  a  total  for  the  50  bales 
set  forth  in  the  contract  of  25,000  pounds; 
that  appellants  agreed  to  pay  appellee  8  cents 
per  pound  for  said  cotton,  basis  middling,  a  to- 
tal of  ^2,000;  that  the  market  price  of  said 
cottcm  at  the  time  and  place  when  and  where 
apiwllee  agreed  to  deliver  the  sasne  was 
ll</8  cents  per  pounds  or  a  total  price  upon 
the  said  50  bales  of  $2,843.75,  leaving  a  bal- 
tmdb  due  and  owing  appellants  by  appellee 
upon  said  contract,  by  reason  of  his  alleged 
breach  thereof,  the  sum  of  $843.75.  Appel- 
lants further  allege  their  ability  and,  willing- 
ness to  Iiave  taken  and  paid  for  said  cotton 
under  the  contract  and  the  failure  and  re- 
fusal Of  app^ee  to  d^ver  the  same  as  re- 
quired by  said  contract. 

The  appellee  answered  by  general  demur- 
rer and  general  denial,  and  specially  denied 
that  Keefer  was  the  agent  of  appellants  in 
making  said  contract,  and  denied  the  right 
of  appellants  to  recover  thereon.  He  fur- 
ther pleaded: 

"For  further  special  answer  to  said  petition, 
the  defendant  says  that  it  is  true  that,  va  or 
about  the  4th  day  of  August,  A.  D.  1916,  one 
A.  H.  Keefer  did  prepare  a  memorandum  of 
an  agreement  which  the  said  Keefer  proposed  to 
entef  into  with  this  defendant  for  the  purchase 
of  60  bales  of  cotton  In  terms  as  follows: 

"  'North  Zulch,  Texas,  8-4-16.  Bot  of  Tom 
C3oas  50  bales  of  cotton,  delivered  North  Zillch 
during  October,  1915,  at  8c  middling  basis. 
[Signed]  A.  H.  Keefer.  Affirmed  by  [Signed] 
J.  T.  Gloss.' 

"But  the  defendant  avers  that  the  said  mem- 
orandum, at  the  time  it  was  written  and  signed 
by  the  said  Keefer  and  affirmed  by  tliis  de- 
fendant, was  not  then  guaranteed  by  A.  L.  Lips- 
comb, as  set  forth  in  plaintiffs'  petition;  nor 
was  the  same  then  or  thereafter  delivered  t6 
this  defendant;  nor  did  this  defendant  agree 
to  accept  the  guaranty  of  A.  L.  Lipscomb  to  as- 
sure performance  of  said  contract  by  said  Keef- 
er ;  and  the  defendant  further  alleges  that  said 
contract  was  not  to  be  delivered  or  to  become 
effective  as  a  contract  unless  and  until  both  the 
said  A.  U.  Keefer  and  this  defendant  deposited 
the  sum  of  $5  per  bale  on  the  50  bales  of  cot- 
ton referred  to  therein ;  that  is  to  say,  untTT  the 
said  A.  B.  Keefer  and  this  defendant  had  each 
deposited  as  a  guaranty  of  his  good  faith  and 


to  assure  compliance  with  aa!d  memorandum  the 
sum  of  $250 ;  and  it  was  understood  and  agrecid, 
by  and  between  the  said  Keefer  and  this  defend- 
ant, tliat  such  mutual  deposit  of  $260  each  by 
them  was  condition  precedent  to  the  taking  ef- 
fect of  said  contract.  In  this  connection  this 
defendant  avers  that  neither  the  said  Keefer 
nor  himself  ever  made  any  deposit  of  the  $250 
as  agreed  upon  between  them  to  make  said 
contract  effective.  Wherefore  said  contract  did 
not  become  effective  at  all,  and  is  not  in  fact 
a  contract,  and  the  plaintiffs  are  not  entitled 
to  recover  anything  herein  of  this  defendant 
based  upon  the  alleged  breach  of  said  contract, 
and  of  this  the  defendant  puts  himself  upon 
the  country  and  prays  judgment  of  the  court 
that  he  go  hence  without  day  and  recover  of 
plaintiffis  all  costs  in  this  behalf  iucnrred." 

The  trial  in  the  court  below  with  a  jury 
resulted  in  a  verdict  and  judgment  in  favor 
of  the  defendant. 

The  nndispated  evidence  shows  that  appel- 
lee and  Keefer  executed  the  written  Instru- 
ment declared  on  by  the  petition.  App^ee 
testified  in  substance  tlmt  at  the  time  he 
^ned  the  contract  and  left  It  in  Keefer's 
possession  it  was  understood  and  agreed  that 
It  was  not  to  become  effectlTe  or  binding  up- 
on either  iwrty  until  each  had  deposited  the 
sum  of  $5  per  bale  on  said  60  bales  of  cot- 
ton to  guarantee  iite  performance  of  the 
contract,  and  that  he  did  not  agree  to  accept 
the  guaranty  9f  Mr.  Upscomb  in  lieu  of  the 
deposit  of  $5  per  bale.  Keefer  testified  that 
the  first  agreement  between  him  and  appel- 
lee was  that  each  would  make  tlie  deposit  of 
$6  per  bale,  bat  that  at  the  time  the  con- 
tract was  signed  by  appellee  and  left  vltb 
him  appellee  agreed  to  take  Lipscomb's  guar- 
anty in  lieu  of  the  deposit.  Apprilee  says 
that  Keefer  proposed  to  him  to  have  the 
contract  guaranteed  by  the  bank,  but  did  not 
mention  Lipscomb's  name,  and  that  he,  ap- 
p^ee,  did  not  agree  to  accept  any  guaranty 
in  lieu  of  the  deposit,  and  that  when  he  sign- 
ed the  contract  and  left  it  with  Keefer  the 
understanding  was  that  "I  was  to  come  back 
over  there  and  put  up  the  mon^."  Appel- 
lee did  not  return  to  North  Zulch  to  make 
his  deposit,  and  no  deposit  was  made  by  el- 
ther  party. 

On  the  same  day  the  contract  was  signed 
and  a  very  sliort  time  thereafter  Keefer  pro- 
cured Lipscomb's  guaranty  of  the  cont^vct. 
About  three  weeks  after  the  contract  was 
signed  Keefer  wrote  appellee  the  following 
letter: 

"North  Zulch,  Texas,  8-27-1915. 

"Mr.  3.  T.  Gloss,  Bryan,  Texas— Dear  Sir:  I 
herewith  confirm  contract  given  me  4th  day  of 
Aug.  for  fifty  bales  delivered  during  Oct.  1916. 

"  'Contract 

•"North  Zulch,  Texas,  8-4-1915. 

"  'Bot  of  T.  J.  Gloss  50  bales  cotton  delivered 

North  Zulch,  Texas,   during   Oct   1915   at   8c 

basis  middling  Galveston  differences  at  time  of 

delivery  for  grades  above  and  below.  [Signed] 


Digitized  by 


Google 


Tex.) 


(lis  S.W.) 


189 


A.  H.  Keef«r.     Otisitatjr:    A.  .U'  U^Moab. 
Witness:    W.  OarUnd.' 

"This  ia  duplicate  of  one  signed  while  yoa 
weiv  her«  and  am  having  the  cashier  of  this 
bank  guarantee  same  for  me  as  per  your  re- 
qupst. 

"The  reason  I  have  not  sent  this  sooner  was 
I  was  looking  for  yon  over  here.  Ton  may 
keep  this  for  your  gnarantee. 

H  "A.  H.  Keefw." 

Appellee  testified  tl^&t  in  August,  1915,  a 
tea-  days  after  the  receipt  of  this  letter,  he 
Informed  Keefer  that  be  was  not  bound  by 
the  contract,  and  would  not  deliver  the  cot- 
ton. Keefer  testified  that  he  heard  nothing 
from  appellee,  and  did  not  know  that  he 
would  not  deliver  the  cotton  until  after  the 
time  for  its  delivery  had  passed. 

Appellee  failed  to  deliver  the  cotton  in 
accordance  with  the  terms  of  the  contract 

The  market  price  of  cotton  in  North  Zulch 
during  the  BMOth  of  October,  1915,  was  sev- 
eral cents  per  pound  higher  than  the  price 
named  in  the  contract  of  sale. 

For  the  purpose  of  making  cleai'  the  ques- 
tions hereinafter  discussed  and  decided,  the 
foregoing  is  believed  to  be  a  sufficient  state- 
ment of  the  pleading. and  evidence.  We  shall 
not  discuss  in  detail  the  Tarious  asslgaments 
of  error  presented  in  appellants'  brie^  a^d 
will  only  decide  what  we  regard  as  the  mate- 
rial aoestion  presented  by  the  record.   . 

We  caimot  agree  with  appellants  that  up- 
on the  pleading  and  evidence  above  set  out 
the  trial  court  should  have  Instructed  a  ver- 
dict in  their  favor. 

[1]  Notwithstanding  the  fact  that  the  con- 
tract, which  was  unambiguous  and  complete 
in  so  far  as  the  terms  of  the  sale  were  con- 
cerned, was  signed  by  both  parties  and  was 
left  by  appellee  in  the  possession  of  Keefer, 
if  It  was  understood  by  both  parties  at  the 
time  the  'contract  was  executed  that  It  should 
not  become  effective  as  a  binding  agreement 
until  each  party  had  made  deposit  of  the 
agreed  amount  as  security  for  Its  perform- 
ance, the  fallnre  of  either  party  to  make  the 
agreed  deposit  would  release  the  other  from 
the  obligations  of  the  contract.  The  obliga- 
tions to  make  the  deposit  being  the  same  as 
to  each  of  the  parties,  tf  neither  complied 
therewitti,  the  contract  never  became  bind- 
ing as  to  either.  If  the  contract  bad  been 
left  in  possession  of  a  third  person  under  the 
agreement  pleaded  by  ai>peUee,  it  would 
hardly  be  questioned  that  it  would  not  have 
become  a  binding  contract  until  the  agree- 
ment as  to  the  deposits  had  been  complied 
with,  and  we  do  not  think  the  fact  that,  in- 
stead of  placing  It  in  the  hands  of  a  third 
person,  appellee  left  it  in  the  possession  of 
Keefer  would  have  the  effect  of  destroying 
or  rendering  nugatory  the  agreement  that  it 
should  not  become  binding  unless  the  deposit 
was  made. 

In  submitting  tbe  case  to  the  Jury  the 
conrt  gave  them  the  following  InstmcQon: 


"If  yon  find,  from  a  pxq^oncUraBce  of  the 
evidence  that  the  defendant,  J.  T.  Closs,  agreed 
at  the  time  of  the  execution  of  the  alleged  con- 
tract, or  prior  thereto,  that  he  would  accept  &. 
L.  Lipscomb  as  guarantor  of  the  said  alleged 
cdntract,  and  that  upon  the  signing  of  same  by 
A.  L,.  Lipscomb  as  guarantor  the  said  alleged 
contract  was  complete, '  then  yon  are  directed 
to  find  for  the  plaintiff,  unless  you  find  that  the 
said  alleged  contraot  was  to  be  delivered  to  the 
defendant,  bat,  if  yon  so  believe,  you  will  find 
for  tbe  defendant,  unless  you  find  that  the  let- 
ter and  purported  copy  of  said  alleged  contract, 
dated  August  27,  1915,  was  a  substantial  copy 
of  the  same,  and  put  the  defendant,  J.  T.  Closs, 
on  notice  that  the  said  alleged  contract  of  date 
8/4A916  between  A.  H.  Keefer  and  J.  T.  Ooss 
had  been  guaranteed  by  the  aaid  A.  L.  Lips- 
comb." 

Tbe  court  refused  to  give  tbe  jury  the  fol- 
lowing BpeeiBl  Instmetion  requested  by  platn- 
tUb: 

"Ton  will  not  consider  any  alleged  defense  on 
the  part  of  the  defendant  to  the  effect  that  the 
alleged  contract  was  not,  at  the  time  it  was 
written  and  signed  by  A.  H.  Keefer  and  a£Sirmed 
by  the  defendant,  or  thereafter  delivered  to  the 
defendant,  as  under  the  facts  of  this  case  such 
alleged  defense  would  afford  no  ground  which 
would  authorize  yon  to  find  for  the  defendant." 

Under  appropriate  assignments  of  error 
the  appc^ants  complain  of  the  charge  given 
by  tbe  court  above  set  out,  and  of  the  re- 
fusal of  the  court  to  give  the  requested  tn< 
structloai  We  think  both  of  these  assign- 
ments should  be  sustained. 

[2]  No  deltvery  of  the  contract  or  a  copy 
thereof  to  the  defendant  was  required  to 
make  It  a  binding  obligation.  The  general 
rule  as  to  delivery  of  written  instruments 
does  not  require  that  a  copy  or  duplicate  of 
a  mutual  agreement  be  delivered  to  each  of 
the  parties  in  order  to  render  tbe  agreement 
effectlTe.  Weaver  v.  Simmons,  15  Tex.  Oir. 
App.  164,  38  S.  W.  1140.  There  was  no  al- 
legation in  defendant's  pleading  that  it  was 
agreed  by  the  parties  that  the  contract 
should  not  become  effective  unless  defendant 
was  furnished  a  copy  thereof,  and  no  evi- 
dence of  such  an  agreement.  There  Is  some 
testimony  to  tbe  effect  that  defendant 
thought  the  contract  would  not  be  binding 
unless  he  had  a  copy,  and  Keefer  testified 
that  he  did  not  know  there  was  any  under- 
standing that  he  was  to  give  the  defendant 
a  copy  of  the  contract,  "but  he  was  to  come 
up  the  next  week  and  receive  a  copy  of  It." 
It  was  doubtless  understood  by  both  parties 
that  appellee  should  have  a  copy  of  the  con- 
tract, but  the  validity  of  the  contract  would 
not  be  affected  by  tbe  fact  that  appellee  dXQ 
not  obtain  a  copy  thereof,  and  the  charge 
placed  a  condition  upon  appellants'  right  tfr 
recover  not  sanctioned  by  the  law  nor  sup- 
ported by  the  pleading  or  evidence. 

[3]  The  court  did  not  err  in  rinsing  to 
Inatmct  the  Jury  to  find  for  the  plaintiff  on 
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the  ground  tbat  defenaant  had  waived  or 
was  estopped  from  assertliig  the  defense  that 
the  contract  was  not  to  become  binding  un- 
less the  deposits  were  made.  Plaintiffs  did 
not  plead  waiver  or  estoppel,  and  if  such 
plea  bad  been  presented  there  was  no  eTi> 
dence  to  support  it.  If  there  was  no  agree- 
ment on  the  part  of  defendant  to  accept  Lips- 
comb's guaranty  in  lieu  of  the  deposit,  lie 
was  not  required,  in  order  to  preserve  tils 
right  to  Insist  on  the  deposit,  to  reply  to 
Eeefer's  letter  inclosing  a  purported  copy  of 
the  contract  signed  by  Lipscomb  as  guaran- 
tor, and  Keefer  could  not  assume  from  de- 
fendant's failure  to  reply  to  the  letter  that 
be  had  accepted  the  guaranty  in  Ilea  of  the 
'deposit. 

What  we  have  said  disposes  of  all  the  ma- 
terial questions  presented  by  the  record. 

Because  of  the  error  in  the  oourt'a  dbarge 
above  pointed  out  we  are  of  opinion  that:  tbi 
Judgment  of  the  court  below  should  be  re- 
versed, and  the  cause  remanded,  and  it  has 
been  so  ordered. 

Beversed  and  remanded. 


SUGABLAND  RT.  CO.  v.  DEW  BROS. 
(No.  7731.) 

<Conrt  of  Civil  Appeal*  of  Texas.     Galveston. 

April  30,  1910.    Rehearing  Denied 

May  22,  1010.) 

1.  Cabbikbb  4=»134— Gabbiaox  or  Fbeioht— 
Reception  fob  Tbanspobtation  —  Snm- 
ciENCY  or  Evidence. 

Evidence  held  to  show  that  defendant  rail- 
way company,  sued  for  the  loss  of  cotton  by 
fire,  had  in  fiict  accepted  such  cotton  for  trans- 
portation, to  initiate  its  liability  as  carrier. 

2,  Cabbiebb  «=>13&— Oabbiaqx  or  Goods— 
LtABiLriT  AS  Cabbibb. 

Where  a  railroad  had  received  cotton  for 

transportation,  and  its  failure  to  issne  bills  of 
lading  for  and  to  move  it  promptly  was  due  to 
the  action  of  its  agent,  the  conductor  of  train, 
for  his  own  convenience,  and  not  for  the  ben- 
efit of  the  shippers,  nor  because  of  lack  of  in- 
formation as  to  destination  or  consignees,  the 
road's  liability  was  that  of  carrier,  rather  than 
a  mere  warehouseman,  under  Vernon's  Sayles" 
Ann.  Civ.  St.  1014,  arts.  700,  710. 

8.  Appeal  and  Ebbob  €=>1053(5)— Habulebs 
Erbob— Evidence. 
In  action  for  loss  by  fire  of  cotton  shipped, 
admission  in  evidence  of  bills  of  lading  cov- 
ering consignments  not  embracing  cotton  in 
suit  held  harmless  to  railroad,  in  view  of  fact 
Jury  merely  passed  on  value  of  cotton  at  time 
of  destruction,  and  were  not  asked  to  deter- 
mine whether  or  not  it  had  been  received  by 
railroad  for  shipment. 


4.  Appsat  AMD  .Bbbdb  4s»lfl60(l)— TTwiffjayT 

E^OB— BVIDXNOX. 

The  improper  admisaion  of  testimony  on  an 
essential  point  of  fact  does  net  fnmiah  ground 
for  reversal,  where  another  witness  properly 
testified  to  the  same  fact. 

6.  BviDXRCE  4=9543(4)— Opinion  Testimony 
— QuALxnoATioN  or  ExFKBT  ON  Cotton. 
'  In  an  action-  against  a  railroad  for  the  de- 
struction by  fire  of  cotton  in  transit,  a  member 
of  plaintiff  firm,  long  experienced  in  handling, 
buying,  and  selling  cotton,  held  qualified  to 
give  an  opinion  as  to  qualUr  ct  the  cotton. 

6.  Cabbiebb  $=>136— Cabbiaoe  or  Goods— 
Valde  or  Cotton— Question  fob  Jtralt. 
In  an  action  against  a  railroad  for  destruc- 
tion by  fire  in  transit  of  cotton  shipped  over 
its  line,  question  of  value  of  cotton  hM  for  the 
jury. 

Appeal  from  IMstrlct  Court;  rt  Bend 
County;   Samuel  3.  Styles,  Judges 

Suit  by  Dbw  Bros,  against  the  Sugarland 
Railway  Company.  From  Judgment  for 
plaintiffs,  defendant  appeals.     AfBrmed. 

D.  R.  Peareson,  of  Richmond,  and  A.  M. 
Waugh,  of  Sugarland,  for  appellant 

T.  H.  Stone  and  B.  P.  Phelps,  hoQi  of 
Houston,  for  appellees. 

ORAVBS,  J.  Dew' Bros,  sued  Ihe  Sugar- 
land  Railway  Company  as  a  common  carrier 
for  the  reasonable  market  value  of  nine  bales 
of  cotton,  upon  substantially  this  allegation 
as  to  its  liability: 

"Tbat  on  or  about  the  30th  day  of  August, 
1917,  plaintiffs  tendered  and  delivered  to,  and 
defendant  accepted  for  transportation  and  ship- 
ment at  De  Walt,  Ft  Bend  county,  Texas,  nine 
(9)  bales  of  cotton,  aggregating  in  weight  five 
thousand  (5,000)  pounds,  which  said  eotton 
was  loaded  into  a  ear,  fnrnished  by  defendant 
for  said  purpose,  and  wUch  was  standing  npon 
the  tracks  of  defendant  company,  and  that  aft- 
er  delivery  to  the  defendant  by  plaintiffs  and 
after  acceptance  by  the  defendant  for  trans- 
portation and  shipment,  in  the  usual  course 
and  way,  as  per  shipping  directions  of  the 
plaintiffs,  the  said  car  in  which  said  cotton  was 
stored,  while  in  the  possession  of  defendant  for 
transportation  and  shipment  caught  five,  and 
the  said  nine  bales  of  cotton  were  entirely  oon- 
snmed  and  destroyed." 

The  railway  company  answered  by  de- 
murrer and  denial,  both  general,  and  by  spe- 
cial denial  that  the  cotton  was  In  Its  hands 
for  transportation,  averring  that  the  loss  had 
not  resulted  from  any  negligent  act  or  omis- . 
slon  upon  Its  part  but  tbat  the  fire  was  due 
to  Inherent  defects  In  the  cotton,  or  to  the 
negligence  of  plaintiffs.  The  cause  was  sub- 
mitted to  a  Jury  upon  two  special  Issues, 
merely  embodying  an  inquiry  as  to  what 
was  the  reasonable  market  value  of  the 
cotton  at  De  Walt  on  August  30, 1917.    Upon 
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tbe  jury's  reCnndng  answef  b  fizbig  the  value, 
the  court  entered  Jadgment  for  plalntUlB,  In 
the  sum  of  $1,088.11  and  tnteiest,  ttom  which 
the  railway  company  appeals. 

[1]  Throngh  several  assignments  It  la  first 
contended  that  no  liability  was  established 
against  the  railway  company.  In  that  It' was 
^neA  as  a  common  carrier,  not  ae  a  ware- 
nonseman,  wlthont  any  charge  of  negligence 
npon  Its  pairt,  and  the  eTldence  showed  it 
was  never  notlfled  -of  the<de3tiBatton  or  con- 
signee  of  the  cotton,  and  had  not  accepted 
it  for  shipment.  It  Is  tme' there-  was  no 
charge  that  appellant  was  negligent,  as  the 
quoted  averment  of  the  basis  of  Its  liability 
discloses,  nor  prior  to  the  bnmbig  was  It 
famished  the  particular  destination  or  oaiDe 
of  the  consignee  of  the  cotton,  conseqacsUy 
this  claim  of  a  fatlnre  to  fasten  tke  liabil- 
ity of  a  carrier  upon  it  might  be  correct,  If 
tlie  evidence  ftirther  shewed  that  It  had  not 
received  and  accepted  the '  goods  for  rtiip- 
ment ;  bot  a  caref nl  examination  i9f  the  state- 
ment of  facts  Impels  a  finding  that  It  had 
te  foct  accepted  the  cotton  for  transporta- 
tion, substantially  in  accoi<d  with  the  way  It 
Vras  usually  done  at  that  point,  had  sealed 
the  car,  and  started  It  upon  its  course. 
TVblle  it  is  not  thought  essendaa  that  the 
eviden<ie  be  f nlly  detafUed  helW,  Its  out- 
standing features,  all  of  them  mutually  c«»- 
ceded  to  be  correct, .'were:' 

The  railway  company,  a  common  carrier  of 
freight,  with  Its  line  of  road  extending  from 
Sugarland,  on  the  Galveston,  Harrtsburg  & 
San  Antonio  southward  through  De  Walt 
and  other  stations  to  railroad  connections 
In  ttiat  direction,  had  no  agent  at  De  Walt; 
that  being  only  a  flag  station.  Bills  of  lad- 
ing were  signed  by  the  conductor  of  1*6  train 
receiving  freight  there,  but  were  sometimes 
made  out  by  him  and  sometimes  by  the  agent 
of  DeW  Bros.,  Mr.  Hutchlngs,  perhaps  usuatly 
ty  the  latter.  Iln  this  Instance  tiie  dotton 
-was  loaded  into  a  car  furnished  by  the  rail- 
-way  company  for  that  purpose,  on  its  side 
track  at  De  Walt;  what  subsequently  oc- 
curred being  thus  stated  by  the  conductor 
himself: 

"When  I  reached  De  Walt,  I  bad  some  emp- 
ties to  put  in  where  these  cars  were,  and  I  stop- 
ped there  to  move  the  loaded  cars.  Mr.  Walter 
Dew  told  me  that  they  were  ready,  so  I  sealed 
the  cars  and  pulled  them  out.  'When  we  ar- 
rived there  the  doors  of  this  car  were  open,  and 
'before  leaving  we  closed  and  sealed  the  doors. 
This  car  was  put  on  the  main  line  and  put 
in  the  train.  We  were  going  to  move  it  south 
-with  us,  and  set  it  out  further  do'wn'tfae  line, 
to  be  delivered  wherever  it  would  go  to.  I 
moved  this  car  tf  the  main  line— from  tbe  gb 
to  the  main  line. 

*'Q.  (interposing).  What  did  Walter  Dew  want 
when  be  said  the  car  was  ready?  %.  I  suppose 
he  wanted  us  to  move  it.  He  meant  it  was 
ready  for  shipment,  and  therefore  we  sealed 
the  doors.  Tes,  sir ;  we  sealed  tbe  doors  when 
we  received  the  cars  for  shipment;    then  we 
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pnlied  the  .oar,  and  set  it  eat  iriSi.  the  train 
I  had.  When  I  went  into  the  store  to  get  the 
bills  of  lading,  which  were  not  ready,  I  might 
have  told  Mr.  Hutchlngs  that  I  would  sign  the 
bills  of  lading  on  my  way  back;  but  I  dbn't 
remember  that  I  told  him  that.  I  won't  deny 
it,  one  way  or  the  other;  they  were  ready  to 
move." 


He  did  not  testis  that,  before  so  sealing 
and  placing  the  car  containing  this  cotton  in 
his  train,  he  offered  to  make  out  the  bills 
of  lading  himself,  or  to  wait  until  Mr.  Hut- 
chlngs could  do  so,  nor,  indeed,  that  be  made 
any  Inquiry  as  to  the  point  of  destination  or 
^e  name  of  the  consignee,  but  further  said 
that,  if  the  bills  of  lading  had  been  ready, 
he  would  have  signed  them  and  carried  th^ 
oars  on  with  him.'  It  seema  there  were  other 
consignments  of  cotton  to  go  at  the  same 
time,  necessitating  the  preparation  of  ten 
bUls  of  lading  altogether,  two  of  them  cover- 
ing the  cotton  here  Involved,  all  of  whlcl}  on 
this  occasion  appear  to  have  been  left  to  Mr'. 
Hutchlngs  to  make  out  Both  Messrs.  George 
L.  De^w  and  Hutchlngs,  after  explaining  that 
the  train  doing  the  switching  In  this  instance 
was  not  tie  one  to  move  the  car  to  its  des- 
tination, l)ut  on.  it?  south-bound  trip  would 
set  It  in  on  a  track  from  where  the  north- 
bound train  for  Houston  woujd  come  along 
and  pick  it  op,  testified  that  the  conductor, 
Mr.  Reading,  part  of  whose  testimony  has 
above  been  Quoted,  came  Into  Dew  Bros.' 
office  before  starting  south,  and,  when  told 
timt  Mr.  Hutchlngs  lacked  three  billings  of 
having  tliese  ten  bills  qf  lading  completed, 
said,  he  would  get  and  sign'  ibera  all  on  his 
return  trip.  Mr.  Hutchlngs'  statement  aboul 
tlie  matter  was  this:  ' 

"I  generally  made  out  the  bUls  of  lading  for 
the  conductor  tosigD  for  shipments  made  from 
De  Watt.'  It  was  my  custom  to  make  them  «ut^ 
I.  did  not  reitiesent  the  Sugarland  Railway 
Companyj  but  I  made  out  the  bUls  of  lading 
merely  as  an  accommodation,  and  the  conductor 
of  the  Sugarland  Railway  Company  signed  the 
bills  of  lading  for  all  freight  shipped  from  De 
Walt.  The  conductor  of  the  Sugarland  Raif- 
way  Company  did  not  sign  bills  of  lading  for 
flie  ear  of  cotton  that  was  bnmed  tbe  day  i* 
question,  beeanae  when  he  retained  to  De  'Walt 
on  his  way  bade  to  Sugarland  tbe  car  bad  burn- 
ed np  and  h«  wotddnt  sign- it  then.  Tbe  bills 
of  lading  for  this  car  of  cotton  were  tendered 
to  him  on  bis .  south-bound  trip,  with  tbe  ex- 
ception of  three  bilUngs  which  we  had  not 
finished  when  he  arrived,  and  he  said  he  would 
get  them  and  sign  them  on  his  return  trip,  and 
between  the  time  that  be  went  south  and  the 
time  he  came  back  the  car  was  destroyed. 
'When  he  came  back,  I  presented  the  bills  of 
lading  to  him;  but  he  didn't  sign  them,  as- 
signing as  his  reason  for  not  signing  that  he 
couldn't  sign  for  the  cotton  when  it  was  not 
there— it  had  burned  up." 

[2]  It  thus  clearly  appears,  we  tliink,  not 
only  that  there  had  been  a  previous  receipt 
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of  tbe  cotton  for  tranaportation,  but  that 
tbe  failure  to  Issue  bills  of  lading  for  and  to 
promptly  move  it  was  due  to  the  action  of 
appellant's  agent,  the  conductor  of  Its  train, 
taken  for  his  own  conTenience,  and  not  for 
the  benefit  of  appellees,  nor  because  of  any 
lack  of  Information  as  to  destination  or 
name  of  the  consignees.  In  such  clrcnm- 
«tances  the  liability  would  be  that  of  a 
common  carrier,  rather  than  of  a  mere  ware- 
houseman. Articles  709  and  710,  Vernon's 
Say  lea*  R.  S.  1914;  Railway  Co.  v.  Lowery, 
155  S.  W.  993;  RaUway  Ck>.  v.  D.  S.  Cage 
&  Co.,  174  S.  W.  859;  Railway  Co.  v.  Ed- 
wards, 56  Tex.  Civ.  App.  643,  121  8.  W.  674. 

After  the  loading  of  this  cotton  into  the 
car  under  the  conditions  shown  no  manner  of 
control  over  It  was  retained  by  the  shlpijers, 
nothing  remained  to  be  done  by  them  as  such 
before  it  could  be  sent  on  Its  way,  dellvei^ 
to  the  carrier  tor  shipment  belng_  complete ; 
under  the  statutes  cited  it  was  then  the  duty 
of  the  railway  company  to  transport  it  and 
to  give  the  shippers  bills  of  lading  therefor; 
not  having  done  so  solely  for  purposes  of  its 
own.  It  cannot  escape  liability  as  a  common 
carrier  upon  the  belated  claim  that  no 
specific  shipping  directions  were  given  it. 
There  is  not  a  suggestion  in  the  record  that 
these  were  not  readily  available,  nor  that 
they  would  not  have  been  promptly  fur- 
nished, but  for  the  conductor's  preference 
that  his  work  in  making  out  the  bills  of 
lading,  which  were  to  contain  them,  be 
done  by  the  shippers'  agent,  to  avail  himself 
of  which  he  deferred  the  transportation. 
These  conclusions  necessitate  the  overruling 
of  the  first  six  assignments,  as  well  as  the 
eleventh  and  last  one  presented. 

[31  Other  assignments  call  In  question  the 
court's  action  in  submitting  to  the  Jury  the 
question  of  the  value  of  the  cotton  destroyed, 
and  in  admitting  in  evidence  two  bills  of 
lading  covering  some  of  the  ten  consign- 
ments before  mentioned,  but  not  shown  to 
embrace  the  cotton  in  suit,  along  with  testi- 
mony of  different  witnesses  to  the  effect 
that  this  cotton  was  of  the  grade  of  "mid- 
dling," or  better,  and  that  certain  other  cot- 
ton shipped  about  the  same  time  by  the  ap- 
pellees to  Houston  parties  had  been  by  the 
latter  so  graded.  These  objections  are  all 
predicated  upon  the  claim  that  no  competent 
evidence  of  the  grade  and  value  of  the  cot- 
ton destroyed  was  before  the  Jury. 


After  a  careful  ooosideTatloB  ot  all  tbe 
rulings  thus  amnplalned  of,  the  conclusion  is 
reached  that  none  ot  them  disclose  revenlble 
error.  Conceding  that  the  admission  of  these 
bills  of  lading  before  the  Jury  was  erroneous, 
it  was  clearly  Immaterial  and  harmless,  In 
view  of  the  fact  that  they  merely  passed 
upon  tbe  value  of  the  nine  bales  of  cotton  at 
the  time  of  Its  destruction,  and  were  not 
asked  to  determine  whether  or  not  it  had 
been  received  by  tbe  railway  coiiq»aiiy  for 
shlpmeat. 

[4]  As  to  the  evidence  concerning  tbe 
grade  of  the  cotton,  especially  tbe  testi- 
mony of  George  L.  Dew,  the  objection  that 
bis  estimate  was  shown  to  be  solely  based 
uiKK)  the  account  of  sales  of  other  cotton 
sold  about  the  time  tbat  here  Involved  was 
ginned  and  burned,  even  If  well  founded, 
would  not  necessarily  furnish  ground  for 
reversal,  because  tbe  wltaess  J.  B.  Hutch- 
Ings  testified  to  tbe  same  facts  Dew  said 
the  account  sales  showed,  and  Hutohlnga' 
knowledge  neither  appeared  to  have  been  de- 
rived from  the  account  sales  nor  is  any  ques- 
tion raised  here  about  Its  sourcea 

[t,  I]  Dew's  further  statement  that  he 
thought  the  cotton  woold  grade  middling,  or 
better,  did  not  rest  entirely  upon  any  such 
accounts  at  reports  of  what  similar  cotton 
had  been  sold  or  classed  as,  but  was  in  the 
nature  of  an  opinion,  in  part,  at  least,  formu- 
lated from  and  based  on  his  long  experience 
In  raising,  handling,  ginning,  buying,  and 
selling  cotton  produced,  prepared,  and  put 
Into  the  channels  of  trade  at  Jlie  same  place 
and  under  well-ni|^  tbe  precise  conditions 
applying  to  that  he  was  testifying  about,  to- 
gether with  added  fact  of  having  seen  and 
been  familiar  with  that  particular  cotton 
Itself;  in  these  circumstences,  we  think  it 
was  permissible  for  him  to  give  an  opinion 
as  to  its  quality,  and  that  the  objection 
was  one  going  to  the  weight  rather  than  the 
admissibility  of  his  testimony.  17  Cyc.  112, 
113.  In  a  word,  It  is  thought  there  was 
ample  admissible  uncontradicted  evidence  to 
teke  the  question  of  tbe  value  of  tbe  cotton 
to  the  Jury,  and  that  no  such  denial  of  the 
rights  of  appellant  as  was  reasonably  calcu-' 
lated  to  cause  and  probably  did  cause  the  ren- 
dition of  an  improper  Judgment  against  it  has 
been  shown.  Rule  62a  (149  8.  W.  x).  An 
affirmance  has  therefore  been  ordered.  . 

Affirmed. 
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WmTB  et  aL  ▼.  FAHRING  et  aL    (No.  T851.) 

(C!«urt  of  Civil  Appeala  of  Texas.    GalTeaton. 

March  20,  l»19i.    RelieariiiK  Denied 

April  17, 181».> 

1.  Waters   and   Watbb    Cocbsks   Qs»216  — 

IkbIQATION     DIBTBIOTS  —  TAXBS— CONBTITU- 
TIONAI.   LlKITATIOIt& 

Acts  29th  Leg.  c.  122,  ff  34,  48,  proTiding 
for  assessments  in  irrigation  districts  organiz- 
ed under  the  act,  in  addition  to  bonds  that  ma; 
be  issued,  cannot  be  held  invalid  simply  be- 
cause limitations  under  Const  art.  3,  {  52,  as 
to  amount  of  obligations  that  district  may  as- 
wiine,  are  not  stated  in  the  sections,  the  consti- 
tntioual  limitations  being  binding,  though  not 
stated. 

2.  CoNsiiTtmoNAi.  Law  «=348  — Ck>KBTBx;o- 
TIOK  01*  STATtnrK— Favobing  Vauoity. 

If  an  act  is  susceptible  of  two  construc- 
tions, one  which  makes  it  valid  and  the  other 
invalid,  that  eonstniction  should  be  adopted 
which  will  sustain  validity. 

3.  CoKSTimTiONAi,  liAW  «=>48— Validitt  or 
Statctb— Lbqislativb    Intsnt—Pbbsumf- 

TION. 

It  will  not  be  presumed  that  the  LegiBla- 
tore  intended  to  pass  an  act  in  violation  of  the 
CoBCtitation,  and  an  act  wiU  not  be  so  con- 
strued when  it  is  susceptible  of  a  different  con- 
structioB. 

4.  £VIDENCK  «s»83(l)— OrncEBft— VlOI^IIOK 
OF  Constitutional  Pbovision  —  Pbesumf- 

TION. 

It  Witt  not  be  presumed  that  defendants, 
board  of  directors  of  irrigation  district  in  ques- 
tion, will  ever  attempt  to  violate  any  of  the 
provisions  of  the  Constitution  limiting  the 
taxing  powers  of  the  district  in  the  amount  of 
indebtedness  it  may  incur. 

6.  Watebs  and  Water  Coubsks  $=>231— Ir- 
rigation DlBTBICTa  —  BsXABLiaHMSNT  — 
STATUTI!. 

AcU  29th  Leg.  c.  122,  §§  34,  48,  providing 
for  assessments  in  irrigation  districts  organiz- 
ed under  the  act  in  addition  to  bonds  that  may 
be  issued,  were  not  intended  to  authorize  ad- 
ditional taxation  within  the  constitutional  sense 
of  that  term,  but  to  authorize  assessments  bas- 
ed on  property  benefits,  and  are  ineffectual  in 
that  they  do  not  provide  for  any  hearing  for 
determination  of  benefits  accruing  to  property 
upon  which  assessments  are  made. 

ft.  SxATtnm  ^sDMasy—lKVALmirr  in  Pakt. 

The  presence  in  Acts  20th  Leg.  c.  122,  of 
sections  34,  48,  which  are  inoperative  because 
they  do  not  provide  for  any  bearing  for  deter- 
mination of  benefits,  to  property  within  irri- 
gation districts,  does  not  render  the  whole  act 
violative  of  the  Constitution,  since  the  main 
purpose  of  the  act  can  be  given  effect  without 
regard  to  the  sections,  and  must  be  upheld,  the 
subsequent  acts  of  Legislature  (Acts  33d  Leg. 
c.  172,  {  96  [Vernon's  Sftyles'  Ami.  Civ.  St. 
1914,  art  5107-«5];  AcU  S6th  Leg.  c.  87,  g 
95  [Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
6107—86])  having  cured  the  defects. 


7.  Watesb  and  Watis  Oottrses  e:»216— IB- 
siOATioN  DiSTBicTO — Indebtedness — Con- 
BTrrUTIONAL  Pbovisions. 

The  $2,000  Indebtedness  for  organization 
purposes  of  irrigation  districts  authorized  by 
Acta  29th  Leg.  c.  122,  f  60,  is  to  be  paid  out  of 
assessments  which  can  only  be  made  after  be- 
ing authorized  by  two-thirds  of  the  voters  of 
the  district  and  the  section,  when  so  construed, 
is  not  in  violation  of  Const  art  3,  {  52,  as  to 
two-thirds  vote  being  required  to  lend  credit 
of  district 

8.  Statoteb  «=»64(4)— Invalidity  in  Pabt. 

Though  section  20  of  Acts  29th  Leg.  c.  122, 
violates  Const,  art  16,  {  30,  in  that  it  fixes  the 
term  of  office  of  the  board  of  directors  of  irri- 
gation districts  at  four  years,  the  other  provi- 
sions of  the  act  are  not  so  dependent  on, 
or  connected  with,  provision  fixing  the  terms  of 
office  as  to  render  them  invalid. 

9.  Watbbs  and  Wateb  Coubbeb  ®a>216— Ib- 

BIQATION.    DiSTBICIS  —  OuKINQ    DbFBOTIVI 

Statute. 
The  Legislature  having  by  timely  enact- 
ment (Acta  33d  Leg.  c.  172,  S  72  [Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  5107—72])  rem- 
edied the  defect  in  Acts  29th  Leg.  c.  122,  $  20, 
fixing  terms  of  office  of  members  of  board  of 
directors  of  irrigation  districto  at  four  years, 
contrary  to  Const,  art  16,  |  80,  before  any  of 
the  directors  of  district  in  question  had  serv- 
ed two  years,  and  having  in  express  terms  val- 
idated districts  created  under  the  act  of  1905^ 
and  the  acts  of  the  directors  and  officers  of 
such  districts,  no  one  can  complain  of  sec- 
tion 20. 

10.  Watxbs  and  Watxb  Coubseb  es>216— Ib<- 
bioatioh    Dissbicts  — Bonds  — Poweb   of 

XiEqiblattjbs. 
Const  art  3,  (  62,  authorizing  the  granting 
of  credit  by  the  district  for  the  construction 
and  maintenance  of  pools,  lakes,  reservoirs, 
dams,  canals,  and  waterways  for  the  purpose 
of  irrigation,  authorizes  an  act  of  the  Legis- 
lature (Acts  29th  Leg.  c.  122)  permitting  irri- 
gation districts  to  issue  bonds  tot  the  purpose 
of  constructing  irrigation  works,  and  acquiring 
the  necessary  property  and  rights  therefor,  and 
for  the  operation  of  an  irrigation  plant 

11.  Watsbs  and  Watkb  Ooctses  4=3225— Ib« 

BIOATION    DiSTBIOT  —  LEGAI.   XiXIBIXNCI!  — 

Fobritdbe. 
Bvidence  keZd  to  show  dna  diligence  to  tint 
part  of  an  irrigation  ^strict  organized  under 
Acts  29th  Leg.  c.  122,  to  carry  out  the  purpose 
of  its  organization,  so  that  its  legal  existence 
had  not  been  forfeited  on  that  account 

12.  Watebs  and  Wateb  Coubsbs  «=»230<3)— 
Ibbxgation  DiSTBICIS  —  Cancellation  of 
Bonds— Suit— Condition  Pbecedent. 

A  taxpayer  cannot  maintain  a  suit  to  can- 
cel bonds  of  an  irrigation  district  without  al- 
leging and  proving  that  the  board  of  directors 
of  the  district  has  refused  to  institute  such 
suit 

13.  Watebs  and  Watkb  CJoubses  €=>230(4)— 
Ibbioation  Distbicts— Sale  of  Bonds  fob, 
Less  Than  Face  Value. 

Where  sale  of  $40,000  of  bonds  of  irriga- 
tion district  for  90  per  cent  of  their  face  vat- 


^s>For  other  ctisea  see  same  topic  and  KBT-XUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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ue  was  properly  adrertised  and  conducted,  and 
the  purchaser  did  not  know  that  the  statute 
prohibited  sale  for  less  than  face  Talue,  the 
court  did  not  err  in  validating  the  title  to  pur- 
chaser to  $36,000  par  value  of  said  bonds,  and 
requiring  surrender  of  the  $4,000  par  value. 

Appeal  from  District  Court,  Galveston 
County ;  Robt  G.  Street,  Judge. 

Suit  by  R.  M.  White  and  others  against  O. 
H.  Fabring  and  others.  From  the  judgment 
rendered,  plaintiffs  appeal.    Affirmed. 

Smith  &  Crawford  and  Crook,  Lord,  Law- 
hon  &  Ney,  all  of  Beaumont,  for  appellants. 

0.  K.  Wharton  and  S.  A.  McMeans,  both 
of  Houston,  and  A.  W.  Marshall,  of  Anabuac, 
for  appellees, 

PLEASANTS,  C.  J.  The  an>ella]its,  who 
are  owners  of  lands  situated  in  Trinity  Biver 
Irrigation  District  No.  12,  Chambers  coun- 
ty, brought  this  suit  against  the  officers  of 
said  district  and  the  holders  of  Irrigation 
bonds  Issued  by  the  district,  seeking  to  have 
the  district  declared  invalid  and  without 
lawful  existence,  and  said  bonds  to  be 
decreed  void  and  unenforceable,  and  to  re- 
strain the  defendant  officers  from  assessing 
or  collecting,  or  attempting  to  assess  or  c(H- 
lect,  any  taxes  upon  any  pr<H)erty  within  the 
district,  and  the  defendant  bondholders  from 
collecting,  or  attempting  to  collect,  said 
bonds,  or  asserting  same  as  a  claim  against 
the  district. 

The  trial  in  the  court  below  without  a 
Jury  resulted  in  a  verdict  sustaining  the  law- 
ful organization  and  existence  of  the  district, 
and  the  validity  of  the  bonds  Issued  thereby, 
but  adjudging  that  the  defendant  Anahuac 
Canal  Company  only  acquired  title  to 
136,000  of  the  $40,000  In  bonds  of  the  dis- 
trict issued  to  it,  and  requiring  said  defend- 
ant to  surrender  $4,000,  par  value,  of  said 
bonds. 

The  record  dificloses  that  the  Trinity  irri- 
gation district  was  organised  on  October  30, 
1911,  under  the  provisions  of  the  Irrigation 
Act  of  1905  (chapter  122,  Acts  of  20th  Leg- 
islature), and  an  order  of  the  commissioners' 
court  of  Chambers  county  made  and  entered 
In  accordance  with  the  provisions  of  said 
act  There  is  nothing  In  the  record  showing 
that  the  provisions  of  said  act  were  not 
complied  with  in  the  organization  of  the  dis- 
trict. For  the  purpose  of  raising  the  money 
necessary  to  procure  an  irrigation  system  for 
the  district  In  accordance  with  plans  adopt- 
ed by  the  district,  the  board  of  directors  of 
the  district,  on  October  12, 1912,  acting  under 
the  provisions  of  the  statute  above  mention- 
ed, issued  bonds  of  the  district  in  the  sum  of 
$125,000.  The  bonds  were  Issued  under  the 
following  order  of  the  board  of  directors; 

"It  is  hereby  ordered  by  the  board  of  di- 
rectors of  the  Trinity  River  Irrisatlon  District 
■    •    •    that  the  bonds  of  the  said  district  be 


issned  on  the  faith  and  credit  of  said  district 
as  established  by  the  orders  of  the  commis- 
sioners' court  of  Chambers  county,  Tex., 
*  *  •  for  the  purpose  of  providing  fnads  to 
be  used  in  providing  the  district  a  fresh-water 
reservoir  which  shall  include  Turtle  Bay  and 
such  other  bodies  of  water  as  it  may  be  prac- 
ticable to  indude  within  such  reservoir,  to- 
gether with  a  connection  between  such  reser- 
voir and  the  Trinity  river  as  far  above  the 
mouth  of  that  stream  as  may  be  deemed  prac- 
ticable, and  such  works  as  may  be  necessary 
to  procure  for  the  district  an  assured  fresh- 
water supply  and  distribute  the  same  among 
all  of  the  lands  of  the  district.  *  *  •  Each 
of  said  bonds  shall  recite  upon  its  face  that 
it  is  issued  by  authority  of  an  act  of  the  Twen- 
ty-Ninth Legislature  of  Texas,  which  became 
a  law  without  the  approval  of  the  Governor 
on  the  15th  day  of  July,  1906,  being  chapter 
122  of  the  Acts  of  Regular  Session  of  the 
Twenty-Ninth  Legislature,  entitled  'An  act  to 
provide  for  the  organization  and  government  of 
irrigation  districts  and  to  provide  for  the  ao- 
quisition  and  construction  thereby  of  works 
for  the  irrigation  of  lauds  embraced  within 
such  districts,  and  to  issue  bonds  in  payment 
therefor,  as  authorised  under  the  Constitution; 
and  also  to  provide  for  the  distribution  of  wa- 
ter for  irrigation  purposes,  and  to  furnish 
water  for  mechanical  purposes.'  *  *  *  The 
said  bonds  and  the  interest  thereon  shall  be 
paid  by  revenue  derived  from  an  annual  assess- 
ment upon  the  property  of  the  district,  and  all 
of  the  property  of  the  district  shall  be  and  re- 
main liable  to  be  assessed  for  such  payments, 
as  provided  in  the  act  thereinbefore  referred 
to." 

As  required  by  this  order,  each  of  the 
bonds  issued  thereunder  recites  that  it  is  is- 
sued for  the  purposes  and  and«r  the  author- 
ity stated  in  the  order. 

Thereaftsr,  on  January  30, 1916,  additional 
bonds  in  the  sum  of  $30,000  under  an  order 
of  the  board  of  directors,  made  and  entered 
on  November  27,  1915,  were  Issued.  These 
last-mentioned  bonds  were  issued  for  the 
purpose  of  obtaining  funds  to  repair  dam- 
age to  the  irrigation  system  caused  by  the 
storm  of  August,  1915,  and  for  further  im- 
provement of  the  system. 

The  district  began  work  of  establishing  an 
Irrigation  system  in  June,  1918,  when  it 
commenced  to  build  a  bulkhead  across  the 
mouth  of  Turtle  Bay  to  keep  out  salt  water 
and  provide  a  fresh-water  reservoir.  It  has 
also  built  a  levee  along  the  bank  of  the 
Trinity  river  to  assist  In  impounding  the 
water  therefrom.  The  bulkhead  In  Turtle 
Bay  was  partially  destroyed  by  the  storm  of 
1915,  but  has  since  been  rebuilt  No  canals, 
laterals,  or  flumes  have  been  constructed, 
nor  has  any  pumping  plant  been  erected,  or 
any  site  therefor,  or  site  for  a  dam  for  ir- 
rigation purposes  been  acquired.  Since  the 
filing  of  this  suit  on  May  17,  1917,  nothing 
has  been  done  toward  completing  or  impror- 
ing  the  system. 

The  fresh  water  which  has  been  acqrlred 
for  the  use  of  the  district  b^  the  means  b6- 
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fore  stated  Is  being  distributed  In  porti<His 
of  the  district  by  canals  owned  and  oi)erat- 
ed  by  private  corporatlmis. 

The  defendant  Anahnac  Canal  Company 
purchased  $40,000  of  the  bonds  issued  b;  the 
district  for  90  per  cent,  of  their  face  value. 
I*ere  Is  no  evidence  showing  the  payment 
of  any  interest  on  these  bonds  by  the  dis- 
trict 

Under  appropriate  assignments  of  error 
the  api)ellants  attack  the  lawful  existence  of 
the  district,  and  its  right  to  exercise  the 
power  of  taxation,  upon  the  ground  that  the 
Irrigation  Act  of  1905,  under  which  the  dis- 
trict was  organized  and  the  first  series  of 
bonds  of  1125,000  issued,  is  invalid  because 
its  provisions  are  In  conflict  with  the  Con- 
stitution of  this  state. 

[1]  Under  the  first  assignment  It  is  con- 
tended that  the  act  Is  invalid  because  It  an- 
tborizect  irrigation  districts  created  there- 
by to  Incur  obligations  in  an  unlimited 
amoant,  in  contravention  of  the  provision  of 
the  statute  which  restricts  the  amount  of 
sach  obligations  to  one-fourth  of  the  assess- 
ed valuation  of  the  real  property  of  the  dlth 
trlct 

Artide  8,  |  52,  of  the  amended  state  Con- 
stitntiOD  is  as  follows : 

"The  Legislature  shall  liave  no  power  to  au- 
thorize any  county,  dty,  town  or  other  politi- 
cal corporation  or  subdivisioo  of  the  state,  to 
lend  its  credit  or  to  grant  public  money  or 
thing  of  value  in  aid  of,  or  to,  any  individaal, 
association  or  corporation  whatsoever,  or  to 
become  a  stockholder  in  such  corporation,  as- 
sociation or  company:  Provided,  however,  that 
under  legislative  provision  any  county,  any  po- 
litical subdivision  of  a  county,  any  number  of 
adjoining  connties,  or  any  political  subdivision 
of  the  state,  or  any  defined  district  now  or 
hereafter  to  be  described  and  defined  within 
the  state  of  Texas,  and  which  may  or  may  not 
include  towns,  villages  or  mnnicipal  corpora- 
tions, upon  a  vote  of  two-tliirda  majority  of 
the  resident  property  taxpayers  voting  there- 
on who  are  qualified  electors  of  s^ich  district 
or  territory  to  be  affected  thereby,  in  addition 
to  all  other  debts,  may  issue  bonds  or  other- 
wise lend  its  credit  to  any  amount  not  to  ex- 
ceed one-fourth  of  the  assessed  valuation  of 
the  real  property  of  such  district  or  territory, 
except  that  the  total  bonded  indebtedness  of 
any  city  or  town  shall  never  exceed  the  limits 
imposed  by  other  provisions  of  this  Constitu- 
tion, and  levy  and  collect  such  taxes  to  pay  the 
interest  thereon  and  provide  a  sinking  fand  for 
the  redemption  thereof,  as  the  Legislature  may 
authorize,  and  in  such  manner  as  it  may  au- 
thorize the  same,  for  the  following  purposes,  to 
wit:    •    •    • 

"(b)  The-  construction  and  maintenance  of 
pools,  lakes,  reservoirs,  dams,  canals  and  wa- 
terways for  the  purposes  of  irripition,  drain- 
age or  navigation,  or  in  aid  thereof." 

Section  30  of  the  Irrigation  Act  of  1906, 
p.  243,  provides  for  the  issuance  ot  bonds 
of  the  irrigation  district  to  any  amount  not 
to  exceed  ewe-fourth  of  the  assessed  valua- 
tion of  the  real  property  of  such  district. 
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Section  S4  of  the  Act  of  1905  provides 
that— 

"in  case  the  money  raised  by  the  sale  of 
bonds  issued  be  insufficient,  or  in  case  the 
bonds  be  unavailable  for  the  completion  of  the 
plan  of  canal  and  works  adopted,  and  additional 
IxMids  be  not  voted,  it  shall  be  the  duty  of  the 
board  of  directors  to  provide  for  the  comple- 
tion of  said  plan  by  levy  of  assessments  there- 
for." 

Section  48  of  the  act  provides  that— 

"the  board  of  directors  may  at  any  time,  when 
in  their  judgment,  it  may  be  deemed  advisable, 
call  a  special  election  and  submit  to  the  quali- 
fied electors  of  the  district  the  question  of 
whether  or  not  a  special  assessment  shall  be 
levied  for  the  purpose  of  raising  money  to  be 
applied  to  any  of  the  purposes  provided  in  this 
aot  •  •  •  If  two-thirds  or  more  of  the 
votes  cast  are  'Assessment,  Yes,'  the  board 
shall  at  the  time  of  the  annual  levy  hereunder 
levy  an  assessment  sufficient  to  raise  the 
amount  voted." 

Sections  35,  S6a,  and  39  provide  for  the 
manner  of  levying,  assessing,  and  collecting " 
of  taxes  on  property  within  the  irrigation 
district;  and  section  33  provides  that  the 
bonds  and  interest  there<»k  shall  be  paid  by 
revenue  derived  from  an  annual  assessment 
on  the  property  of  the  district,  and  that  all 
of  the  property  in  the  district  shall  be  and 
remain  liable  to  be  assessed  for  such  pay- 
ments as  provided  in  the  act. 

It  ai^ears  from  section  30  of  the  act  above 
quoted  that  the  district  is  only  authorized  to 
issue  bonds  to  the  amount  of  one-fourth  of 
the  assessed  valuation  of  the  real  property  of 
the  district.  In  sections  34  and  48  of  the 
act  provision  is  made  for  assessments,  in  ad- 
dition to  the  bonds  that  may  be  issued,  with- 
out any  express  limitation  in  the  act  as  to 
the  amount  of  such  assessments.  It  is  the 
absence  of  this  limitation  that  appellants 
insist  renders  the  act  unconstitutional.  We 
do  not  think  the  statute  should  be  construed 
as  authorizing  an  assessment  which  would 
make  the  obligations  of  the  district^  exceed 
the  limit  fixed  by  the  Constitution.  To  as- 
sume that  the  Legislature  so  Intended  would 
render  the  provisions  for  assessments  uncon- 
stitutional. 

[2]  It  is  a  well-settled  rule  that  if  an  act 
is  susceptible  of  two  constructions,  one 
of  which  makes  it  valid  and  the  other  ren- 
ders it  Invalid,  that  comtractlon  should  be 
adopted  vrhich  will  sustain  its  validity. 

[S]  It  will  not  be  presumed  that  the  Iveg- 
islature  intended  to  pass  an  act  in  violation 
Of  the  Constitution,  and  an  act  will  not  be  so 
ecmstrued  when  It  is  susc^tlble  of  a  different 
construction. 

The  constitutional  limltatlcm  as  to  the 
amount  of  the  obligations  that  the  district 
can  assume  is  Just  as  binding  upon  the  dis- 
trict as  it  would  be  if  written  in  the  statute, 
and  therefore  it  was  unnecessary  to  Insert 
it  in  the  statute,  and  the  failure  of  the  Leg* 
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tslature  to  place  It  in  the  statute  docs  not 
subject  the  act  to  the  construction  tbat  it  au- 
tliorizes  tlie  district  to  assume  obligations  in 
excess  of  the  amount  permitted  by  the  Con- 
BtltuUon. 

[4]  There  is  no  claim  tliat  any  indebted- 
ness has  been  created  by  this  district  in  ex- 
cess of  the  amount  allowed  by  the  Constitu- 
tion, or  that  any  tax  has  been  levied  In  vio- 
lation of  any  provision  of  the  Constitution; 
and  it  will  not  be  assumed  that  the  board  of 
directors  In  performing  the  duties  of  their 
office  will  ever  attempt  to  violate  any  of  the 
provisions  of  the  Constitution  limiting  the 
taxing  power  of  the  district  in  the  amount  of 
Indebtedness  it  may  incur.  If  they  should 
ever  make  such  attempt,  the  Oonstltution 
can  serve  Just  as  effectively  to  protect  the 
property  owners  of  the  district  as  it  could 
if  its  limitations  were  expressed  in  the  stat- 
ute, and  the  act  cannot  be  held  invalid  be- 
cause the  constitutional  limitation  of  the 
powers  c<mferred  upon  the  district  are  not 
stated  therein. 

[8]  We  also  think  it  manifest  from  the  act 
as  a  whole  that  the  provisions  as  to  assess- 
ments were  not  intended  to  authorize  addi- 
tional taxation  in  the  constitutional  sense  of 
that  term,  but  to  authorize  assessments  based 
upon  property  benefits.  Considered  as  in- 
tending to  authorize  assessments  as  contra- 
distinguished from  taxes,  these  provisions 
are  inadequate  and  Ineffective,  in  tbat  they 
fail  to  provide  any  hearing  for  the  deter- 
mination of  the  benefits  accruing  to  the  prop- 
erty upon  which  the  assessments  may  t>e 
made. 

[I]  When  so  considered,  these  provisions 
are  but  an  imperfect  exercise  of  a  power  pos- 
sessed by  the  Lieglslature,  and  therefore  in- 
operative, but  their  presence  in  the  act  would 
not  render  it  violative  of  the  Constitution. 

The  main  purpose  of  the  act  can  be  given 
effect  without  regard  to  these  Imperfect  pro- 
visions, and  the  statute  must  therefore  be 
upheld.  Subsequent  acts  of  the  Legislature, 
Id  1913  and  1817,  cure  these  defects  in  the 
act  of  1905.  Acts  1913,  c.  172,  p.  406,  |  95 
(Vernon's  Sayles'  Aim.  Clv.  St  1914,  art 
6107—95) ;  Acts  1917,  c.  87,  p.  202,  |  98  (Ver- 
non's Ann.  Civ.  St  Supp.  1918,  art  5107—95). 

[7]  The  validity  of  the  act  of  1905  is  next 
assailed  on  the  ground  that  section  SO  of 
said  act  authorizes  the  board  of  directors  to 
incur  an  indebtedness  not  exceeding  92,000, 
and  to  issue  warrants  of  the  district  therefor 
l>earing  6  per  ooit.  interest  per  annum,  with- 
out submitting  the  question  of  such  indebted- 
ness to  a  vote  of  the  property  tax  payers  of 
the  district  Acts  1906,  p.  260.  This  sec- 
tion of  the  statute  is  as  follows: 

"The  board  ef  directors  or  other  of&cers  of 
the  district  sball  have  no  power  to  incur  any 
debt  or  liability  whatever,  either  by  issuing 
bonds  or  otherwitie,  in  excess  of  the  express 
provisioiiB  of  this  act;  and  any  debt  or  liabil- 
ity jncurred  in  excess  ef  th«i  express  provisions 


shall  1>e  and  remain  absolutely  void,  except  tbat 
for  the  purposes  of  organization  or  for  any  of 
the  purposes  in  tliis  act  the  board  of  directors 
may,  before  the  coUectioa  of  tlie  first  assess- 
ment, incur  an  indebtedness  not  exceeding  in  tlie 
aggregate  the  sum  of  $2,000,  asd  may  cause 
warrants  of  the  district  to  issue  therefor  bear- 
ing interest  at  six  per  cent,  per  annum." 

It  Is,  we  think,  clear  that  the  |2,000  In- 
debtedness for  organization  purposes  author- 
ized by  this  section  of  the  act  Is  to  be  paid 
out  of  assessments,  which  can  only  be  made 
after  being  authorized  by  two-thirds  of  tlie 
votes  of  the  district  tn  an  election  held  under 
the  provisions  of  section  48  of  the  act  When 
so  construed  ttils  provision  of  the  act  is  not 
In  conflict  with  section  52,  art  3,  of  the  Con- 
stitution, before  quoted.  If  this  section  of 
the  act  could  be  held  subject  to  the  objection 
urged  by  appellants,  it  is  not  so  essential 
a  part  of  the  act  that. Its  invalidity  would 
destroy  the  whole  statute,  and  it  cannot  be 
assumed  that  the  Leglsiature  would  not  hare 
passed  the  act  without  having  this  section 
embodied  therein. 

[I,  (]  The  third  assignment  assails  the 
act  as  Invalid  because  the  terms  of  office  oC 
members  of  the  board  of  directors  iMtrvlded 
for  in  this  act  are  fixed  at  four  years,  in  vio- 
lation of  section.  30,  art  16,  of  the  Constitu- 
tion, which  fixes  the  terms  of  aU  officers  in 
this  state,  not  otherwise  fixed  by  the  Con- 
stitution, at  two  years.  The  act  fixes  the 
term  of  office  at  four  years,  and  was  in  this 
respect  violative  of  the  provision  of  the  Con- 
stitution above  mentioned.  We  do  not  think 
the  other  provisions  of  the  act  are  so  depend- 
ent upon,  or  connected  with,  the  provision 
fixing  the  terms  of  office  of  the  members  of 
the  board  of  directors  at  four  years,  tbat  to 
hold  this  provision  void  would  render  the  act 
Ineffectual  for  the  accomplishment  of  its  pur- 
poses, and  therefore  cannot  say,  as  was  said 
by  our  Supreme  Court  in  the  case  of  Eim- 
brough  V.  6arnett  93  Tex.  301,  65  S.  W.  120. 
that  "it  is  evident  the  Legislature  would 
not  have  passed  the  law  without  the  void  pro- 
vision," and  we  must  therefore  hold  that  this 
provision  does  not  render  the  whole  act  void. 

In  addition  to  this,  the  record  shows  that 
the  Trinity  River  Irrigation  District  was  or- 
ganized In  1912,  and  that  within  less  than 
a  year  thereafter  the  Leglsiature  passed  the 
irrigation  act  of  1913,  before  dted,  which  act 
in  express  terms  repealed  the  act  of  1905,  and 
validated  all  proceedings  in  the  creation  of  Ir- 
rigaticHi  districts  under  the  repealed  act 
This  act  of  1913,  {  72  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  5107—72),  fixes  the  term  of 
directors  at  two  years,  which  is  the  c<M>8titu- 
tlonal  period.  Section  71  of  the  act  of  1917, 
(Vernon's  Ann.  Civ.  St  Supp.  1918,  art.  61<W 
— 72),  which  is  now  in  force,  does  the  same 
thing.  The  Legislature,  therefore,  has  by 
timely  enactment  remedied  the  defect  in  the 
statute  of  1903.    It  bad  authority  In  the  first 
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instance  to  fix  the  term  of  these  directors  at 
any  period  ^vltbiu  two  years,  and  having,  by 
appropriate  legislation,  remedied  the  former 
statute  long  before  this  suit  was  filed  and  be- 
fore any  of  the  directors  had  served  as  much 
tm  two  years,  and  hsTlng  in  express  terms 
Talidated  the  creation  of  these  districts  and 
the  acts  of  the  directors  and  officers  of  such 
districts  under  the  act  of  1906,  no  one  can 
now  complain  on  account  of  section  20  of  the 
act. 

[10]  Under  the  assignments  of  error  from 
the  fourth  to  the  ninth,  indnslve,  appellants 
attack  the  act  and  the  bonds  issued  thereun- 
der on  the  ground  that  both  are  invalid  be- 
cause the  act  authorizes  the  Issuance  of 
bonds,  and  the  bonds  issued  by  the  district 
were  Issued  for  purposes  not  authorized  by 
the  Constitution.  This  contention  is  based 
upon  the  assumption  that  the  provision  of  the 
Constitution  authorizing  the  lending  of  credit 
by  the  district  for  "the  construction  and 
maintenance  of  pools,  lakes,  reservoirs,  dams, 
canals,  and  waterways  for  the  purposes  of  ir- 
rtgatlon,"  does  not  authorize  an  act  by  the 
Ijeglslatnre  permitting  Irrigation  districts  to 
Issne  bonds  for  the  purpose  of  constructing 
Irrigation  works  and  acquiring  the  necessary 
property  and  rights  therefor,  and  for  operat- 
ing an  irrigation  plant. 

We  think  the  learned  trial  Judge  sufficient- 
ly answered  these  objections  questioning  the 
validity  of  the  statute  and  the  bonds  In  the 
following  portion  of  his  oplnlom  filed  in  the 
court,  which  we  adc^t: 

"It  is  objected  that  the  act  of  1906  is  not 
aptborized  by  the  Constitution  because  It  pro- 
vides not^  only  for  the  organization  of  irriga- 
tion districts,  but  also  for  their  acquisition  or 
purchase  and  operation.  The  general  purpose 
of  the  Constitution  was  to  enable  people  to 
form  Irrigation  districts,  and  it  is  a  sound  rule 
of  constitutional  construction  that  the  language 
nsed  must  be  interpreted  in  the  light  afforded 
by  such  purpose.  Tie  operation  of  irrigation 
canals  may  not  be  a  necessary  incident  of 
ownership,  but  it  is  the  natural  and  usual  in- 
cident thereof.  The  words  used  in  the  act  are 
consistent  with  the  context  and  in  harmony 
with  the  purposes  of  the  adoption  by  the  peo- 
ple of  the  section  of  the  Constitution  quoted. 
Halbert  v.  San  Saba  Land,  etc.,  Ass'n,  89  Tex. 
230,  34  S.  W.  639,  49  L.  B.  A.  193;  Morton 
T.  Gordon,  Dallam,  Dig.  396;  Maddox  Bros.  v. 
Covington,  87  Tex.  454,  29  S.  W.  465;  Aran- 
sas County  V.  Coleman,  108  Tex.  216,  191  S. 
W.  553.  The  voters  as  a  rule  are  unlearned 
in  the  law,  and,  as  persons  of  that  class  would 
reasonably  construe  the  Constitution  upon 
which  they  vote,  such  ought  to  be  the  construc- 
tion of  the  courts.'  Brady  v.  Brooks,  99  Tex. 
878,  89  8.  W.  1066. 

"The  foregoing  general  rules  apply  both  to 
the  terms  'acquisition'  or  "purchase  and  oper- 
ation.' The  term  'operation'  Is  included  in 
the  term  'maintenance.'  See  Dallas  County 
▼.  Plowman,  99  Tex.  609,  91  8.  W.  221;  also 
88  a  W.  252.  There  have  been  drainage  dis- 
trict laws  in  Texas  for  fifty  years.    They  have 
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been  uniformly  recognized  as  within  legislative 
power.  There  never  was  occasion  for  any  con- 
stitutional grant  of  power  for  their  enactment, 
except  that  the  power  to  issue  bonds,  pledge 
credit,  etc.,  was  expressly  denied  by  the  Con- 
stitution of  1876,  and  can  now  only  be  extended 
by  virtue  of  the  amendment  in  1904  to  section 
52,  art.  .8,  quoted  In  the  first  part  of  this 
opinion.  Such  previous  acts  are  believed  al- 
ways to  have  authorized  operation.  See  Im- 
perial Nav.  Co.  V.  Jayne,  104  Tex.  396,  138  S. 
W.  575,  Ann.  Cas.  1914B,  322." 

[11]  Under  the  tenth  and  eleventh  assign- 
ments it  Is  contended  that  the  district  bad 
been  ipso  facto  dissolved  under  the  provisions 
of  the  irrigation  act  of  1918,  prior  to  the  is- 
suance of  the  $30,000  of  bonds  on  January 
31,  1916,  because  it  did  not,  within  the  two 
years  after  Its  creation,  "begin  to  acquire  the 
necessary  canals,  ditches,  flumes,  laterals, 
reservoirs,  etc.,  and  all  other  things  necessa- 
ry to  the  successful  operation  of  an  irriga- 
tion district,"  and  therefore  said  bonds  are 
void  and  said  district  has  now  no  legal  ex- 
istence. 

These  assignments  are  not  supported  by 
the  facts  which  we  have  before  set  out,  show- 
ing what  has  been  done  by  the  district  in  Its 
effort  to  establish  and  successfully  operate  on 
Irrigation  district  We  think  the  trial  judge 
correctly  held  that  the  eviaence  shows  due 
diligence  on  the  part  of  the  district  to  carry 
out  the  purposes  of  its  organization,  and  that 
its  legal  existence  has  not  been  forfelted.- 

{12}  We  do  not  think  the  court  erred  in 
failing  to  cancel  the  sale  of  all  of  the  $40,000 
of  bonds  sold  by  the  district  to  the  defendant 
Anahuac  Canal  Company.  So  far  as  this  rec- 
ord shows  the  sale  was  properly  advertised 
and  conducted,  the  only  illegality  being  that 
the  bonds  ware  sold  for  lees  than  face  value 
and  accrued  interest,  and  It  is  shown  that  the 
purchaser  did  not  know  that  the  statutfe  pro- 
hibited the  sale  of  irrigation  bonds  for  less 
than  their  face  value.  There  was  no  actual 
fraud  In  the  transaction.  In  these  circum- 
stances, we  can  see  no  reason  for  holding 
that  the  sale  of  all  of  the  bonds  should  be 
CBBceled.  Certainly  equity  would  not  permit 
this,  and  allow  the  district  to  retain  the  mon- 
ey paid  by  the  pnrdiaser  in  good  faith.  Upon 
this  Issue  the  trial  court  entered  the  follow- 
ing judgment: 

"But  it  appearing  to  the  court  that  the  Ana- 
huac Canal  Company,  a  corporation,  has  pur- 
chased and  is  the  holder  of  |40,000  of  the  bonds 
of  the  Trinity  Biver  Irrigation  District  No.  1, 
and  that  it  purchased  the  same  for  a  sum 
less  than  the  par  value  of  the  bonds,  to  wit,  90 
cents  on  the  dollar,  it  is  further  ordered  that 
(the  defendant  Trinity  Biver  Irrigation  Dis- 
trict liaving  filed  its  trial  amendment  praying 
for  such  relief)  the  defendant  Aoahuac  Canal 
Company  be,  ajid  it  is  hereby,  perpetually  en- 
joined against  the  collection  from  the  defend- 
ant Trinity  Biver  Irrigation  District  No.  1  the 
bonds  so  held  by  the  defendant  Anahuac  Canal 
Company,  or  any  interest  due  or  to  become  due 
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thereon,  until  and  unless  the  said  defendant 
Anabuac  Canal  Company  shall  surrender  unto 
the  registry  of  this  court,  for  the  use  and 
benefit  of  the  Trinity  Irrigation  District,  $4,- 
000  par  value,  retaining  bonds  at  par  value 
of  $36,000,  but  the  title  of  the  Anahuac  Canal 
Company  to  $36,000  par  value  of  said  bonds  is 
recognized  and  here  now  fully  validated." 

It  seems  to  us  that  this  disposition  of  the 
matter  by  the  trial  Judge  sufficiently  vindi- 
cates the  law  and  protects  the  taxi>ayers  of 
the  district 

There  la  no  evidence  that  the  bonds  are 
worth,  or  were  ever  worth,  more  than  their 
face  value,  and  no  evidence  that  any  Interest 
has  ever  been  paid  the  Anahnac  Canal  Com- 
pany on  said  bonds. 

[1 3]  If,  however,  we  are  wrong  In  our  con- 
clusion upon  this  matter,  we  do  not  think  a 
taxpayer  could  maintain  a  suit  to  cancel  the 
sale  of  the  bonds,  unless  he  should  allege 
and  prove  that  the  board  of  directors  of  the 
district  had  refused  to  Institute  such  suit, 
and  there  is  no  such  allegation  In  the  petition 
on  this  case.  Joy  v.  Compress  Co.,  24  Tex. 
Civ.  App.  9i,  68  S.  W.  173 ;   10  Cyc.  963. 

All  of  appellants'  assignments  of  error 
have  been  duly  considered,  and  in  our  opin- 
ion none  of  them  can  be  sustained.  It  fol- 
lows that  the  judgment  of  the  court  below 
should  be  affirmed,  and  it  has  been  so  order- 
ed. 

Affirmed. 


HOUSTON  ELECTRIC  CO.  v.  MAXOR  AND 

CITY  COUNCIL  OP  CITY  OF 

HOUSTON.    (No.  7804.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
March  27,  1919.  Dissenting  Opinion,  April 
4,  1919.     Rehearing  Denied  April  10,  1919.) 

1.  Appeal  and  Bbrob  «=>954(1)  —  Injunc- 
tion ®=9l35— DiscBETioN  or  Tbial  Cotrax 
—Review. 

The  granting  or  refusing  of  a  temporary  in- 
JUjDCtion  is  largely  within  die  sound  discretion 
of  the  trial  court,  the  exercise  of  which  will 
not  ordinarily  be  interfered  with  upon  appeal, 
unless  there  has  been  a  dear  abuse  of  power. 

2.  Injunction  <8=»144— Tempokabt  Injunc- 
tion—Pleading— CONSTBUCTION.    . 

A  bill  asking  for  temporary  injunction,  con- 
trary to  the  rule  in  ordinary  actions,  will  be 
taken  most  strongly  against  the  applicant,  and 
must  negative  any  reasonable  inference  from 
the  facts  stated  that  he  may  not  be  entitled  to 
the  recovery  sought 

3.  Injunction  «ss>119— IUandaicus  «=»1C4(3) 
— Pi^EADiNO  «=»129(1)— Adjixssions  — Fail- 
UBE  TO  Dewy. 

In  a  proceeding  in  which  an  injunction  and 
mandamus  is  sought,  submitted  on  bill  and 
answer,  allegations  of  the  bill  not  specially 
denied  under  oath  must  be  taken  as  true. 


4.  Municipal   Cobpobationb   «=s>63(1)— Ob- 
dinances— Review  by  Coubt. 

A  city  council,  when  acting  upon  subjects 
over  which  it  has  the  power  to  legislate,  is 
an  entirely  independent  lawmaking  body,  and 
cannot  lie  interfered  witli  or  subjected  to  in- 
quiry by  the  courts  as  to  its  motives,  reasons, 
or  purposes  in  enacting  ordinances. 

5.  Appeal  and  Ebbob  «=b866(1)— Rkvibw  of 
JUDAHENT  Based  on  ESbbonbodb  Gbound. 

If  a  decree  refusing  to  grant  an  injimo 
tion  was  permissible  under  the  verified  plead- 
ings of  the  parties,  and  did  not  constitute  a 
clear  abuse  of  discretion,  its  validity  is  not  af- 
fected, nor  will  it  be  reversed  on  appeal,  mere- 
ly because  the  trial  court  based  his  decision  up- 
on an  erroneous  ground. 

6.  Cabbiebs  «=>12(5)— Stbeet  Railway  Cou- 

PANIES— OBDINANCES    FiXINQ    RaTES— CON- 
FISCATION—REASONABLENESS. 

In  order  to  enjoin  enforcement  of  an  or- 
dinance reducing  fares  to  be  charged  by  a  street 
railway,  it  was  not  incumbent  upon  the  rail- 
way company  to  show  that  the  reduced  rate 
was  confiscatory  within  the  meaning  of  the 
federal  Constitution,  being  entitled  to  restrain 
its  enforcement,  where  the  reduced  rate  is  un- 
reasonable, unjust,  and  insufficient  to  maintain 
a  fair  return  upon  the  value  of  the  property. 

7.  Cabbibbs  €=3l2(5)  —  Stbext  Railwat»— 
Fabes — Reasonableness. 

In  a  proceeding  by  a  street  railway  to  re- 
strain a  city  from  enforcing  an  ordinance  re- 
ducing fares,  bill  held  not  to  show  that  reduced 
fare  was  unreasonable,  unjust  or  insufficient 
to  maintain  and  pay  a  fair  return  upon  the 
value  of  the  property. 

8.  Injunction  ®=»146  —  Motion  on  Plead- 
ings—Effect OF  Answeb. 

On  motion  for  an  injunction  made  on  bill 
and  answer,  statements  made  under  oath  in 
the  answer,  where  responsive  to  the  bill,  will 
be  taken  as  true,  and  if  in  such  answer,  under 
oath,  the  facts  constituting  the  claim  of  the 
plaintiff  for  the  interposition  of  the  court  are 
controverted  by  defendant,  the  court  will  not 
generally  interfere,  but  will  deny  the  injunc- 
tion. 

9.  Cabbiebs  ®s>18(6)  —  Rates  —  Municipal 
Obdinanoes  —  Stbeet  Railways— Injunc- 
tion. 

Where,  on  account  of  the  war,  a  city  passed 
an  ordinance  increasing  street  railway  fares, 
it  cannot  be  said  that  the  court  abused  its  dis- 
cretion in  refusing  an  injunction  to  restrain  city 
from  enforcing  an  ordinance  repealing  the  or- 
dinance, where  the  city  officials  made  affidavit 
that  when  armistice  was  signed  most  of  ma- 
terial necessary  for  operation  of  street  rail- 
way had  declined,  and  that  conditions  which 
impelled  council  to  grant  temporary  relief  had 
ceased  to  exist,  and  that  the  "jitney"  menace 
bad  then  become  so  nearly  obliterated  that 
earnings  of  company  had  reached  practically 
the  highest  point  in  its  existence,  the  street 
railway  not  having  shown  in  its  bill  the  actual 
statistics  to  support  its  allegation  that  the 
normal  fare,  was  unreasonable. 

Pleasants,  C.  J.,  dissenting. 
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Digitized  by 


Google 


Tex.) 


HOUSTON  ELECTRIC  CO.  y.  MAYOR,  ETC.,  OF  CITT  OF  HOUSTON  '       199 

(812  S.W.) 


Appeal  from  District  Court,  Harris  Coun- 
ty ;  Henry  J.  Dannenbavun,  Judge. ' 

Suit  by  Oie  Houston  Electric  Company 
against  the  Mayor  and  City  Council  of  the 
Caty  of  Houston.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

C.  R.  Wharton,  of  Houston,  for  appel- 
lant. 

W.  J.  Howard  and  £%nneth  Krahl,  both 
of  Houston,  for  appellee. 

GRAVES,  J.  This  appeal  proceeds  from 
an  order  entered  in  chambers  by  the  judge 
of  the  Siarty-Flrst  district  court  refusing  the 
Houston  Electric  Company's  application  for  a 
temporary  injunction  and  for  a  peremptory 
writ  of  mandamus.  By  that  means  the  com- 
pany had  sought  to  have  the  mayor  and  dty 
council  of  the  dty  of  Houston  not  only  re- 
strained from  enforcing  an  ordinance  of  No- 
vember 6,  1918,  fixing  street  car  fares  upon 
Its  lines  at  Ave  cents,  and  from  interfering 
vrlth  It  In  collecting  instead  six-cent  fares, 
claimed  to  be  permissible  under  a  prior  or- 
dliutnce  of  September  19,  1918,  but  also  re- 
quired through  the  writ  of  mandamus  to  ex- 
ercise their  judgment  and  discretion  as  mani- 
fested in  this  last-mentioned  ordinance,  and 
not  to  attempt  to  delegate  their  rate-making 
powers  to  any  other  agency.  In  other  words, 
the  objectire  was  to  have  the  flve-cent  fare 
enactment  declared  invalid  and  inoperative, 
and  that  prescribing  six  cents  held  to  be  and 
kept  effective  in  place  of  it 

No  evidence  was  offered,  the  hearing  be- 
ing solely  upon  the  petition  of  the  Electric 
Company  and  the  answer  of  the  city,  both 
of  which  were  verified  by  affidavit,  the 
court's  Judgment  thereon  being  couched  In 
these  terms: 

"In  Chambers. 

"On  this  February  10,  1918,  came  on  to  be 
heard  in  chambers  the  petition  of  the  plaintiff 
for  injunction  and  peremptory  writ  of  manda- 
mos,  and  the  court  having  heard  and  considered 
the  plaintiff's  bill  for  injunction  and  manda- 
mus, and  no  evidence  being  .offered  to  show 
that  the  rate  fixed  in  the  ordinance  of  November 
6,  1918,  was  confiscatory  within  the  meaning  of 
the  federal  Constitution,  the  court  is  of  the 
opinion  that  the  plaintiff  should  be  denied  all 
and  singular  the  relief  asked  in  said  bill,  and 
the  application  for  temporary  injunction  and 
mandamus  is  hereby  in  all  things  refused  and 
denied,  to  which  judgment  the  plaintiff  then 
and  there  in  open  court  excepted  and  gave  no- 
tice of  appeal  to  the  Court  of  Civil  Appeals 
at  Galveston. 

"Henry  J.  Dannoibaum,  Judge." 

Before  special  consideration  of  the  par- 
ticular case  presented,  however,  It  m'ay  not 
be  amiss  to  bear  in  mind  at  least  two  well- 
settled  general  prindples  applicable  to  pre- 
liminary or  ttmponry  Injunctions: 

[1]  (1)  The  granting  or  refusal  of  tbom 


18  a  matter  that  rests  very  largely  wltbln  the 
sound  discretion  of  the  trial  court,  the  ex- 
ercise of  which  will  not  ordinarily  be  Inter- 
fered with  upon  appeal;  not,  indeed,  un- 
less there  has  been  a  clear  abuse  of  power. 
S.  0.  &  G.  Co.  V.  M.  O.  &  O.  Co.,  186  S,  W, 
446;  14  Ruling  Case  Law,  p.  312,  pars.  11 
and  12. 

In  the  Oil  &  Gas  Company  Case  cited  this 
rule  is  thus  stated  by  the  Court  of  Civil  Ap> 
peals  at  Dallas: 

"The  granting  of  a  temporary  injunction  is 
a  matter  resting  very  largely  in  the  sound  dis- 
cretion of  the  court,  and  its  refusal,  especial- 
ly when  asked  for  on  the  sworn  petition  of 
the  complainant  unsupported  by  other  testi- 
mony, will  not  be  disturbed  on  appeal,  unless 
it  clearly  appears  that  such  discretion  has  been 
abused." 

[i]  (2)  The  averments  of  the  bill  by  which 
so  drastic  a  remedy  Is  asked,  contrary  to  the 
rule  in  ordinary  actions,  will  be  taken  most 
strongly  against  the  applicant,  and  must 
negative  any  reasonable  Inference  from  the 
facts  stated  that  he  may  not  be  entitled  to 
the  recovery  sought.  Miller  v.  City,  204  S. 
W.  1174  (2) ;  Ross  v.  Veltmann,  1«1  S.  W. 
1073,  and  dted  authorities. 

The  sworn  pleadings  at  the  i>artles  hav- 
ing thus  ezclnsively  framed  the  basis  for  the 
action  below,  tmder  application  of  the  two 
familiar  mles  mentioned,  the  sole  question 
upon  appeal  must  be:  Did  the  appellant's 
bill,  after  proper  appraisement  of  the  effect  of 
the  dty's  answer,  so  dearly  show  it  entitled 
to  the  extraordinary  writs  prayed  for  as  de- 
prived the  district  Judge  of  all  discretion  In 
the  matter  and  required  the  granting  thereof 
as  a  matter  of  right? 

By  appropriate  assignments,  and  through 
distinguished  counsel,  the  Electric  Com- 
pany very  ably  presents  tn  this  court  two 
main  contentions: 

(1)  "It  appears  from  the  undisputed  facts 
recited  in  plaintiff's  bill  that  the  ordinance  pass- 
ed on  the  6th  day  of  November,  1918,  repeal- 
ing the  aix-cent  fare  ordinance  passed  on  the 
19th  day  «f  September,  1918,  and  the  fur- 
ther ordinance  passed  on  Noveml>er  6,  1918, 
re-enacting  the  five-cent  fare  ordinance,  were 
arbitrary,  unreasonable,  and  unjust,  and,  tbi^ 
fact  being  made  to  appear  by  recitations  in 
plaintiff's  bill  which  are  undisputed,  this  court 
should  have  granted  the  temporary  injunction 
as  prayed  for." 

(2)  "The  trial  court  should  have  granted  a 
mandamus,  because  the  city  council  had  fully 
exercised  and  exhausted  its  discretion  In  pass- 
ing the  ordinance  of  September  19,  1918,  and 
it  was  its  duty  to  carry  out  that  discretion,  and 
not  delegate  it  to  some  one  else.  Where  the 
thing  to  be  done  imposes  a  positive  and  abso- 
lute duty,  a  mandamus  will  He  to  compel  per- 
formance of  that  doty." 

[3]  While  In  the  condition  of  the  record 
here  neither  of  these,  positions  la  thoiight  to 
be  well  taken,  It  is  deemed'  preferable  to  dis- 
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pose  of  them  in  an  order  Inverse  to  that  of 
their  statement.  The  material  allegations  of 
the  bill — in  the  view  here  taken  upon  that 
feature  of  the  case — relating  to  the  pas- 
sage by  the  city  council  of  the  two  ordinanc- 
es involved,  which  are  not  specially  denied 
under  oath,  and  must  therefore  be  taken  as 
true,  may  be  quickly  stated:  On  September 
19,  1918,  the  council  passed  the  first  of  these 
ordinances,  fixing  fares  which  might  be 
charged  at  six  cents,  in  lieu  of  the  pre-ex- 
isting rate  of  five  cents,  section  8  thereof 
being  as  follows: 

"The  rate  of  fare  fixed  in  the  last  two  pre- 
ceding sections  shall  become  effective  on  and 
after  September  30,  1918,  midnight,  and  be  law- 
ful until  January  1,  1919,  and  thereafter  until 
same  shall  be  changed  by  proper  orders  of  the 
city  council  of  the  city  of  Houston,  and  the 
city,  on  passing  this  ordinance  and  permitting 
these  fares,  reserves  the  right  to  regulate  and 
change  audi  fares,  either  increasing  or  dimin- 
ishing the  same  as  future  conditions  may  war- 
rant, and  such  changes  shall  be  made  from 
time  to  time  as  seems  fair  and  Just  to  the  said 
council  after  giving  notice  tor  at  least  ten  days 
to  the  person,  firm,  or  corporation  affected  by 
said  change." 

On  the  date  of  its  passage  the  mayor  and 
city  commissioners  Issued  a  statement,  say- 
ing that  the  ordinance  had  t>een  passed  for 
the  temporary  emergency  relief  of  the  com- 
pany during  the  war,  on  account  of  the  In- 
creased cost  to  it  of  labor  and  materials  oc- 
casioned by  war  conditions.  Thereafter,  and 
before  it  becam^  by  its  terms  effective,  pur- 
suant to  articles  7a  and  7b  of  the  1913 
amendment  to  the  Houston  City  Charter  of 
1905,  known  as  the  initiative  and  referendum 
clauses,  this  ordinance  was  first  suQ>ended, 
and  the  question  of  whether  it  should  become 
effective  at  all  then  submitted  to  a  popular 
vote  of  the  qualified  voters  of  the  city,  a 
majority  of  whom  declared  against  it. 
Thereupon,  on  November  6,  1918,  the  next 
day  after  this  election,  the  council  repealed 
the  six-cent  ordinance,  and  re-enacted  the 
old  one,  carrying  the  five-cent  rate.  No  rea- 
son, however,  was  recited  therein  for  the 
passage  of  the  two  latter  enactments,  and  no 
reference  was  made  to  any  vote  of  the  peo- 
ple as  an  inducing  cause,  there  being  mere- 
ly recitations  that  an  emergency  requiring 
their  final  passage  on  that  date  existed. 

Further  public  statements  of  the  mayor 
and  different,  members  of  the  council  from 
time  to  time  between  the  passage  of  the  six- 
cent  fare  ordinance  on  September  19th  and 
the  election  held  on  November  5th,  purport- 
ing to  give  the  reasons  of  those  ofiScials  for 
passing  that  ordinance,  and  particularly 
quoting  the  mayor  as  having  said  on  the  eve 
of  the  election  that  the  city  council  would 
treat  and  observe  its  result  as  an  Instruc- 
tion in  the  matter,  were  attached  as  exhibits 
to  the  petition. 


[4]  Olie  Electric  Company's  dalm  that,  in 
the  drcnmstances  thus  presented,  It  was  en- 
titled to  a  decree  of  the  court  declaring  the 
six-cent  fare  ordinance  to  be  still  in  full 
force  and  effect,  and  ordering  through  the 
requested  writs  its  observance  as  such  by  the 
city  council — notwithstanding  the  temporary 
character  and  the  formal  repeal  thereof  in 
the  manner  shown,  not  to  mention  the  ad- 
verse vote  of  the  people  tbcoreon — is  merely 
tantamount  to  saying  that  the  court  could 
control  the  exercise  by  that  body  of  Its  leg- 
islative function.  We  do  not  understand 
tliat  to  be  the  law.  Upon  the  contrary,  in 
so  far  as  the  passage  of  ordinances  is  con- 
cerned, as  distinguished  from  the  matter  of 
their  enforcement,  our  understanding  is  that 
it  has  been  uniformly  held  that  a  city  coun- 
cil, when  acting  upon  subjects  over  which  it 
has  the  power  to  legislate,  is  an  entirely  in- 
dependent lawmaking  body,  and  cannot  \m 
interfered  with  nor  subjected  to  inquiry  by 
the  courts  as  to  its  motives,  reasons,  or  pur- 
poses In  .enacting  ordinances.  14  Ruling 
Case  Law,  p.  437,  par.  139;  Gray  v.  Lum- 
ber Co.,  197  S.  W.  233  (3);  McQuUlin  on 
Municipal  Corporations,  vol.  2,  p.  1627,  par. 
703  et  seq. ;  City  of  Dallas  v.  BaUway,  105 
Tex.  337,  148  S.  W.  292. 

By  its  express  terms  this  six-cent  fare  or- 
dinance was  for  emergency  purposes  and 
only  to  remain  in  effect  until  January  1, 
1919,  or  until  changed  by  the  dty  conncli. 
That  having  been  done  on  November  6, 1918, 
before  the  filing  of  this  suit,  the  resulting 
situation  was  the  same  as  if  it  had  never 
been  passed  by  the  council,  and,  under 
the  authorities  last  cited  the  court  wan  with- 
out power  to  enter  the  legislative  domain 
exclusively  occupied  by  the  city's  lawmak- 
ing body,  and  compel  the  re-enactment  of  a 
measure  it  had  just  repealed. 

This  conclusion  eliminates  all  issues  rais- 
ed as  to  the  validity  and  effect  of  the  refer- 
endum election,  or  as  to  whether  it  may 
have  induced  or  contributed  to  the  repeal- 
ing act  iof  November  6th,  and  obviates  any 
necessity  for  determining  whether  the  city 
council  could  have  lawfully  delegated  its 
rate-making  power  to  the  qualified  voters  of 
the  dty  at  large. 

If,  then,  the  city  coundl  was  in  the  prop- 
er exerdse  of  its  legislative  prerogative  in 
repealing  the  ordinance  thus  temporarily  and 
provisionally  permitting  the  increased  rate 
and  in  re-enacting  that  carrying  the  lower 
one,  should  the  court  nevertheless  have  en- 
joined, pending  a  full  hearing  upon  all  the 
facts,  the  enforcement  of  the  five-cent  rate, 
merely  upon  the  company's  dalm,  as  em- 
bodied alone  In  Its  sworn  application,  that 
such'  a  rate  was  Unreasonable,  unjust  and 
not  sufBdent  to  enable  It  to  pay  operating 
expenses,  keep  up  Its  pn^terty,  and  pay  a 
fair  return  upon  its  investment} 
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This  presente  a  question  not  without  Its 
dlfficoltles.  Tbe  learned  trial  Judge,  im  the 
terms  of  his  abore-anoted  order  disclose, 
gave  as  Ms  reason  for  denying  the  relief 
asked  for  that  ai^iellant  had  i»resented  no 
evidence  showing  the  five-cent  rate  to  be 
confiscatory  within  the  meaning  of  the  fed- 
eral Constitution.  Even  If  It  be  conceded, 
as  we  think  must  be  done,  that  refusal  of 
tbe  Injunction  asked  could  not  propeily  be 
grounded  upon  that  consideration  alone, 
the  Judgment  would  not  on  that  account 
necessarily  be  wrong,  bnt  might,  and  a  ma- 
jority of  the  court  think  did,  present  an  In- 
stance of  an  insufficient  reason  being  given 
for  a  correct  decision.  Texas  B.  Co.  v. 
Henry,  197  S.  W.  227  (10),  4  a  J.  par.  2667 ; 
Calvin  V.  Nerf,  191  S.  W.  791. 

[f]  In  other  words.  If  the  decree  entered 
'was  a  permissible  one  under  the  verified 
pleadings  of  the  parties,  and  did  not  consti- 
tute a  clear  abuse  of  a  rather  far-reaching 
discretion,  its  validity  Is  not  affected,  nor 
will  It  be  reversed  npon  appeal,  merely  be- 
cause the  trial  court  based  his  decision  upon 
an  erroneous  ground.  Corpus  Juris,  vol.  4, 
par.  2567,  footnotes  92  and  97  and  collated 
authorities. 

[I]  As  already  indicated,  It  Is  not  thought 
to  have  been  Incumbent  upon  the  Electric 
Company  to  show  the  five-cent  rate  to  be 
confiscatory  within  the  meaning  of  tbe  fed- 
eral Constitution,  but  that  It  would  have 
been  entitled  to  restrain  its  enforcement, 
bad  It  actually  shown  that  rate  to  be  unrea- 
sonable, unjust,  and  Insufficient  to  maintain 
amd  pay  a  fair  return  upon  the  value  of  the 
proper^.  As  we  understand  the  authorities, 
such  Is  now  the  accepted  rule.  Dillon  on 
Municipal  Corporations,  vol.  1,  K  689,  691; 
City  of  Austin  v.  Cemetery  Ass'n,  87  Tex. 
338.  28  S.  W.  628,  47  Am.  St.  Rep.  114; 
Satlway  v.  City  of  Dallas,  98  Tex.  417,  84 
a  W.  648,  70  L.  R.  A.  860 ;  City  of  Brenham 
V.  Seelhorst,  163  S.  W.  348;  Royal  Indem- 
nity Co.  V.  Schwartz,  172  S.  W.  583. 

[7]  Did  appellant's  bill  declare  upon  such 
a  plain,  clear,  and  Independent  case  of  that 
character  as  left  the  trial  court,  In  the  ex- 
ercise of  a  sound  Judicial  discretion,  after 
giving  due  weight  to  the  answer  of  the  ap- 
pellees, no  alternative  than  to  grant  it?  We 
think  not,  mainly  upon  these  considerations: 
Prom  preamble  to  Invocation  the  bill  may  be 
finely  combed  without  discovery  of  a  single 
direct,  unequivocal,  and  Independent  gener- 
al averment,  even  that  tbe  five-cent  rate 
was  at  that  time,  December  27,  1918,  unrea- 
sonable, and  not  sufficient  to  enable  the 
company  to  pay  operating  expenses,  keep 
up  Its  property,  and  have  a  fair  return  upon 
Its  Investment;  much  further  Is  It  from 
containing  a  full,  clear,  and  plain  statement 
of  any  specific  and  then  existing  facts  claim- 
ed to  show  such  a  lesult  to  be  then  flowing 


from  (deration  under  that  rate  as  an  actual 
consequence.  The  nearest  ai^roach  to  sucb 
an  averment  Is  found  in  paragraph  19,  read- 
ing as  follows: 

"The  plaintiff  further  alleges  that  the  or- 
dinance passed  by  the  dty  coaneil  of  the  city 
of  Honston  on  November  6,  1918,  repealing  the 
six-cent  fare  ordinance  and  copied  in  para- 
graph eleven  thereof,  and  the  ordinance  passed 
by  the  city  council  on  tbe  same  date  and  copied 
in  paragraph  twelve  hereof,  are  part  and  par- 
cel of  the  same  transaction,  and  grew  out  of,  and 
are  inseparately  connected  with,  the  prior  or- 
dinance of  September  19,  copied  in  paragraph 
Hght  hereof;  that  it  conclusively  appears  from 
the  face  of  these  proceedings  and  from  the  reci- 
tations in  these  ordinances  tliat  both  of  the  or- 
dinances passed  and  enacted  on  November  6th 
are  unreasonable  and  arbitrary  and  wrong,  and 
that  they  deprive  this  plaintiff  of  a  common 
right,  to  wit,  the  right  to  earn  a  sufficient  sum 
of  money  to  pay  operating  expenses  and  keep 
up  its  property  and  to  have  a  fair  return  upon 
its  investment." 

It  thus  appears  that  tbe  dominating  al- 
legation and  idea  throughout  the  entire  pe- 
tition is  tUat  the  acts  repealing  the  six-cent 
rate  add  reinstating  the  old  five-cent  one  are 
shown  to  be  unreasonable  by  the  recitations 
of  the  aix-cent  fare  ordinance  Itself,  of 
which  they  are  said  to  be  in  reality  part  and 
parcel,  and  not  by  reason  of  any  present, 
independent,  and  outstanding  facts;  indeed, 
this  is  necessarily  the  effect  of  the  quoted 
averment,  because,  as  previously  indicated, 
neither  of  these  two  acts  of  November  6th 
contained  any  reference  to  the  passage  of 
the  one  of  September  19th  fixing  the  fare  at 
six  cents,  or  the  statement  of  any  other  mat- 
ter which  could  possibly  make  either  unrea- 
sonable upon  Its  face,  both  merely  reciting 
that  an  emergency  demanded  their  immedi- 
ate passage,  while  that  last  mentioned,  the 
one  of  September  19th,  did  contain,  among 
similar  ones,  the  statement  that  "the  said 
company  is  not  receiving  from  the  present 
rate  of  fares  sufficient  return  to  pay  its  op- 
erating expenses  and  maintain  its  property 
In  an  efficient  condition." 
•  iSo  that  the  net  purport  of  this  pleading  is 
an  assertion  that  appellant  was  on  February 
10,  1919,  the  date  of  the  hearing,  entitled  to 
restrain  the  enforcement  of  a  regularly  en- 
acted and  in  Itself  unobjectionable  public 
ordinance  of  the  city  of  Houston  of  Novem- 
ber 6,  1918,  fixing  street  car  fares  at  five 
cents,  as  being  unreasonable,  solely  because 
a  provisional  measure  of  September  19,  1918, 
which  never  became  effective  by  reason  of 
its  subsequent  repeal,  recited  in  its  preamble 
that  the  Electric  Company  was  at  that  time 
not  receiving  from  the  rate  then  prevailing 
enough  to  pay  operating  expenses  and  keep 
up  its  property. 

The  only  other  parts  of  the  bill  dted  in 
the  arguments  in  this  court  as  presenting  al- 
legations   of    unreasonableness    are    para- 
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graphs  6  and  7  and  that  portion  of  20  read- 
ing as  follows: 

"The  plaintiff  averg  that  there  was  no  change 
in  the  condition  of  affairs  discussed  in  its  ap- 
plication of  September  4th,  set  out  in  the  7th 
paragraph  hereof,  between  that  date  and  the 
6th  of  November,  1918;  that  all  ithe  unfavor- 
able and  adverse  conditiona  surrounding  the 
operation  of  its  properties  with  reference  to 
the  price  of  labor  and  material  obtained  on 
the  last  date  aa  they  did  on  September  4th; 
that  there  has  been  no  change  6t  these  condi- 
tiona since  that  time;  that  the  temporary  ces- 
sation of  hostilitieB  and  the  approach  of  peace 
hag  not  bettered  any  of  these  conditions,  or 
reduced  any  of  these  pricea,  or  in  any  way  re- 
duced operating  expenses  for  the  plaintiff  com- 
pany." 

But  here  again  the  averment  proves  to  be, 
not  a  direct  and  plain  statement  of  any  then 
subsisting  facts  rendering  the  flve-cent  fare 
ordinance  of  November  6th  unreasonable 
when  standing  alone,  but  merely  links  In  a 
narrative  chain  of  allegations  constituting 
in  final  substance  a  charge  that  it  was 
shown  to  be  so  upon  the  face  of-  the  group 
of  ordinances  of  which  It  was  said  to  be  a 
part  and  parcel ;  that  is  likewise  necessarily 
the  boiled  down  effect  of  this  part  of  the  pe- 
tition also,  because,  when  preceding  para- 
graph 7  Is  looked  to,  to  determine  what  was 
there  set  out  about  "the  condition  of  affairs 
discussed  in  its  application  of  September 
4tb,"  it  is  found  to  contain  a  mere  recitation 
that  the  city  authorities,  following  the  filing 
of  its  application  for  increaised  rates  of  June 
1,  1918,  had  a  full  inquiry  Into  the  facts 
therein  stated  and  Into  its  affairs  made,  and 
while  that  application  was  still  pending  un- 
disposed of,  the  company  addressed  a  fur- 
ther petition  to  the  city  council  in  which 
certain  statements,  copying  them  at  length, 
were  contained.  That  is  all;  nowhere  does 
"a  plain  and  intelligent  statement,"  to  use 
the  language  of  our  statute,  appear  that  any 
particular  facts  contributing  to  the  condi- 
tions It  thus  directly  avers  It  discussed  in 
the  applications  to  the  dty  council  of  June 
1  and  September  4,  1918,  were  at  that  '^^ 
time  still  existing,  and  that  these  specific 
and  then  prevailing  things  were  such  as 
would  render  enforcement  of  the  five-cent 
rate  an  unreasonable  invasion  of  appellant's 
common  rights. 

The  same  thing  may  be  said  of  paragraph 
6,  the  first  recitation  of  which  is  this: 

"That  because  of  the  advances  in  wages  and 
increase  in  prices  and  other  unfavorable  oper- 
ating conditions  which  beset  the  company,  it 
applied  to  the  city  of  Houston  on  June  1,  1918, 
for  an  increase  in  faros  of  from  five  to  six 
cents  for  adult  passengers,  and  to  three  cents 
for  half  fares,  filing  with  the  dty  the  follow- 
ing formal  application  for  increase  in  fares." 

It  tbra  concludes  with  setting  out  a  full 
copy  of  the  statement  referred  to  of  date 


June  1,  1918,  purporting  to  show  a  deficit  in 
the  operations  for  1918  of  $131,000,  without 
further  averment  of  any  kind. 

It  may  have  been  in  the  mind  of  the 
pleader  to  Charge  that  all  the  detailed  and 
statistical  conditions  "discussed"  in  the  com- 
pany's apidicatlon  to  the  dty  council  of  June 
1  and  September  4,  1918,  respectively,  ob- 
tained in  undbanged  measure  and  form  on 
DeoCTsber  27,  1918,  when  the  bill  was  filed, 
and  on  February  10,  1919,  when  it  was 
presented  to  the  court,  and  that  the  indul- 
gence of  every  fair  inference  and  reason- 
able intendment  in  its  favor  would  give  it 
that  effect ;  but,  under  the  rules  of  pleading 
applying  in  injunction  suits,  that  may  not 
be  done. 

Aside,  however,  from  the  mere  form  of  its 
pleading  here,  and  looking  to  the  grounds  on 
which  the  company  thus  in  June  and  Septem- 
ber of  1918  asked  the  privilege  of  increasing 
the  rates  of  fare,  It  is  disclosed  that  the  only 
causes  assigned  for  its  inability  to  meet 
operating  expenses  were: 

(1)  That  for  the  years  1914  to  1918,  Inclu- 
sive, the  operation  of  "Jitneys"  in  competi- 
tion with  it  reduced  its  earnings  in  certain 
specified  sums  for  each  year. 

(2)  That  since  the  beginning  of  the  World 
War  the  cost  of  materials  and  labor  used  by 
It  had  continuously  and  rapidly  increased, 
and  that  the  added  amounts  paid  its  em- 
ployes In  wages  since  January  1, 1915,  aggre- 
gated $363,876  per  annum. 

There  Is  no  specification  as  to  the  amounts 
or  proportions  by  which  the  cost  of  material 
had  Increased,  while,  as  to  the  advances  in 
wages  of  employes,  it  is  positively  averred  In 
paragraph  8  of  the  bill  that  these  were  grant- 
ed solely  because  of  the  passage  of  the  six- 
cent  fare  ordinance,  and  netthei'  could  nor 
would  have  been  accorded  but  for  that  ac- 
tion; but  it  is  nowhere  alleged  either  that 
the  properties  could  not  be  operated  without 
payment  of  such  increases,  or  that  they 
might  not  have  been  reduced  following  re- 
peal of  the  ordinance. 

To  meet  the  case  presented,  as  thus  in  sub- 
stance outlined,  the  dty,  after  demurrers, 
special  exceptions,  and  a  general  denial  upon 
Information  and  belief  that  the  aggregate 
value  of  the  company's  properties  was  aa 
alleged,  Interpo.sed  the  following  special 
answer,  verified  by  the  mayor's  affidavit: 

"V.  Further  answering,  these  defendants  de- 
ny the  allegations  in  paragraph  20  of  plaintiff's 
bill,  that  tiiere  has  been  no  change  in  conditions 
of  affairs  discussed  in  said  bill  and  affecting 
the  cost  of  operating  the  said  street  railway 
since  September  4,  1918,  and  says  that  the  fact 
is  that  the  said  ordinance  of  date  September 
19,  1918,  was  passed  for  the  purpose  of  grant- 
ing temporary  relief  to  the  plaintiff  on  account 
of  the  temporary  conditiona  brought  atxtut  by 
war  that  was  then  in  progress;  that  since  said 
date  the  armistice  has  been  signed  and  hostili- 
ties have  ceased,  and  some,  if  not  all,  of  the 
material  necessary  for  the  operation  of  said 
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Street  ntflways  IwTe  -  declined  in  price;  ud 
these  defendants  have  reasou  to  believe  that 
the  conditions  will  be  much  more  favorable  in 
the  near  future,  and  that  the  purposes  which 
moved  and  impelled  the  conncil  to  pass  the 
said  ordinance  of  September  19,  1918,  have 
now  ceased  to  exist. 

"VL  Further  answering,  these  defendants 
aar  tliat  it  is  &  fact,  as  appears  from  plaintiff's 
bill,  that  its  difficult;  in  realizing  sufficient 
earnings  was  brought  about  and  occasioned  b; 
what  is  known  as  the  jitney  competition  that 
began  in  the  latter  part  of  the  yea^  1914,  and 
continued  dnring  the  years  1915,  1916,  1917, 
and  1918,  bat  that  since  the  year  1915  such 
competition  has  greatly  decreased,  until  at  this 
date  it  amounts  to  but  very  little,  and  the  earn- 
ings of  the  company  have  again  reached  its 
highest  point,  or  practically  the  highest  point, 
in  its  existence;  and  with  the  increased  earn- 
ings brought  about  by  the  elimination  of  such 
jitney  competition,  and  the  probability  of  fall- 
ing prices  due  to  the  cessation  of  hostilities 
and  the  termination  of  the  war,  the  said  plain- 
tiff should  and  could  be  able  to  earn  sufficient 
to  pay  its  fixed  charges,  set  aside  a  reasonable 
replacement  fund,  and  pay  a  reasonable  net 
earning  upon  the  amount  invested." 

Eren  if  it  were  conceded,  as  appellant  in- 
sists rnnst  be  done,  but  in  which  position  we 
are  nnable  to  concur,  that  as  a  special  deni- 
al under  oath  this  answer  is  Insnfflclent  to 
"swear  away  the  equities  of  the  bill,"  under 
the  rule  annonnced  in  McAmls  t.  Railway 
Co.,  184  S.  W.  332,  and  authorities  there  cit- 
ed, still  it  did  state  tacts,  we  think,  clearly 
bringing  It  within  this  further  rule  quoted 
by  the  court  In  that  opinion. 

[I]  "On  motion  for  an  injunction  made  on 
bill  and  answer,  statements  made  under  oath 
in  the  answer,  where  resx>onsive  to  the  bill, 
wiU  be  taken  as  true,  and,  if  in  such  answer 
under  oath  the  facts  constituting  the  claim 
of  the  complainant  for  the  Interposition  of 
the  court  are  controverted  by  defendant,  the 
conrt  will  not  generally  interfere,  but  will 
deny  the  injunction."    22  Cyc.  945,  946. 

[9]  In  other  words,  If  at  the  time  of  trial, 
Febmary  10,  1919,  the  war  had  ended,  most 
of  the  material  necessary  for  the  operation 
of  ttae  street  railway  had  declined,  the  condi- 
tions which  impelled  the  council  to  grant  the 
temporary  relief  of  September  19,  1918,  bad 
ceased  to  exist,  and  the  "jitney"  menace  had 
then  become  so  nearly  obliterated  that  the 
earnings  of  the  company  had  again  reached 
practically  the  highest  point  in  its  existence, 
a  state  of  things  was  interposed  which  re- 
quired something  more  than  the  mere  ipse 
dixit  of  the  applicant  therefor  to  entitle  It 
to  the  far-reaching  writ  sought;  to  say  the 
least.  It  is  thought  a  refusal  below,  under 
siuA  conditions,  would  not  oonstltute  a  plain 
and  dear  abuse  of  the  wide  discretion  so 
wisely  vested  la  the  trial  court. 

This  court,  thereCore,  must  decline  to  in- 
terfere. 


The   Judgment   has   been   affirmedt 
PLEASANTS,  a  J.,  dissenting. 
Affirmed, 


with 


PLEASANTS,  C.  J.  (dissentlngX  I  aiu 
unable  to  agree  with,  my  Assodates  in  the 
conclusion  that  the  judgment  of  the  trial 
judge,  refusing  appellant's  appUcatimi  for  a 
temporary  injunction,  should  be  affirmed. 

I  concur  in  the  opinion  of  the  majority 
that  the  ordinance  passed  by  the  city  council 
of  the  city  of  Houston  repealing  the  ordinance 
of  September  19,  1918,  authorizing  the  appel- 
lant to  collect  a  fare  of  six  cents,  cannot  be 
questioned  on  the  ground  that  in  passing  said 
repealing  ordinance  the  council  did  not  exer- 
dae  its  discretion,  but  surrendered  its  judg- 
ment and  discretion  In  the  matter  to  the  dic- 
tation of  a  majority  of  the  voters  who  voted 
in  the  referendum  election  upon  the  question 
of  whether  the  six-cent  ordinance  should  be- 
came effective.  The  fact  that  the  six-cent  or- 
dinance was  repealed  In  obedience  to  the  ex- 
pressed will  of  the  majority  of  the  voters  at 
the  referendum  election  is  shown  by  the  un- 
disputed evidence,  but  In  enacting  the  repeal- 
ing ordinance  the  council  exercised  a  power 
vested  in  it  by  the  law,  and  this  exerdse  of 
its  le^latlve  function  cannot  be  Interfered 
with  by  the  courts  on  the  ground  that  in  pass- 
ing the  ordinance  it  acted  from  improper  mo- 
tives. The  motives  or  influences  Inducing 
legislative  action  cannot  be  inquired  Into  by 
the  courts,  except  for  the  purpose  of  constru- 
ing a  legislative  act.  See  authorities  cited  in 
majority  opinion. 

I  also  agree  with  counsel  for  appellant  that 
the  question  of  what  Is  a  Just  and  reasonable 
fare  to  be  charged  for  transportation  of  Its 
passengers  by  the  appellant  Is  not  one  that 
can  be  properly  determined  by  a  popular  vote. 
The  nature  of  the  question  Is  such  that  its 
proper  determination  requires  an  inv^tiga- 
tion  of  facts,  a  consideration  and  weighing 
of  evidence,  and  the  exercise  of  an  Impartial, 
unbiased  Judgment,  which  could  rarely,  if 
ever,  be  obtained  by  submitting  the  question 
to  a  popular  vote.  As  said  by  our  Supreme 
Ckiurt  In  the  case  of  Telephone  Co.  v.  City  of 
Dallas,  104  Tex.  121, 134  S.  W.  323: 

"In  the  exercise  of  the  power  to  regulate  and 
fix  rates,  etc.,  there  must  be  a  body  who  can 
hear  evidence  and  decide  npon  the  reasonable- 
ness and  unreasonableness  of  the  rate  or  reg- 
ulation, and  if  that  cannot  be  done  by  the  ini- 
tiative— the  popular  vote — then  the  authority 
cannot  be  exercised  in  that  manner.  Can  it 
be  necessary  to  offer  argument  to  show  to  any 
man  that  such  hearing  as  the  law  provides 
could  not  be  had  in  a  campaign  before  the  elec- 
torate of  the  dty?  It  is  too  manifest  for  con- 
troversy." 

There  is  much  force  In  appellant's  conten- 
tion that,  the  govermental  function  of  fixing 
rates  for  public  utilities  having  been  delegat- 
ed by  the  Legislature  to  the  city  council,  It 
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cannot  be  redelegated  by  the  council,  and  can 
only  be  exercised  by  the  council.  Olty  of 
Corpus  Chrlstl  v.  Wharf  Ck).,  8  Tex.  Civ.  App. 
97,  27  S.  W.  803. 

While  I  am  strongly  Inclined  to  the  opin- 
ion that  the '  referendum  provisions  of  the 
diarter  of  the  dty  of  Houston  were  not  In- 
tended to  apply  and  should  not  be  Invoked 
upon  the  rate-making  power  of  the  council, 
It  Is  unnecessary  to  decide  the  question,  be- 
cause, as  before  stated,  the  dty  council,  in 
the  exercise  of  a  power  whldi  cannot  be  ques- 
tioned, has  repealed  the  ordinance.  It  fol- 
lows from  this  conclusion  that  1  agree  with 
the  majority  in  the  holding  that  the  trial 
court  correctly  refused  the  mandamus  prayed 
for  by  appellant.  But  the  question  of  wheth- 
er the  six-cent  ordinance  Is  still  in  force  or 
should  be  ordered  reinstated  Is  entirely  dif- 
ferent from  the  question  of  whether  the  ap- 
pellant has  shown  itself  entitled  to  relief 
against  the  enforcement  by  the  city  of  the  or- 
dinance requiring  It  to  charge  only  a  fare  of 
five  cents. 

There  is  no  dlsagrennent  between  the  ma- 
jority and  myself  as  to  the  general  prindples 
which  should  control  in  the  determination  of 
this  question. 

If  the  operation  of  the  ordinance  will  re- 
quire appellant  under  the  severe  penalties 
therein  provided,  to  furnish  the  means  of 
transportation  for  the  people  of  the  dty  of 
Houston  for  a  fare  or  rate  of  compensation 
Insuffident  to  enable  Itto  provide  such  means 
of  transportation,  and  to  earn  a  reasonable 
return  upon  the  money  reasonably  Invested 
by  It  in  such  undertaking,  the  ordinance 
should  not  be  enforced.  This  proposition, 
which  is  only  a  spedflc  application  of  the 
general  principle  that,  except  as  a  punish- 
ment for  crime,  no  individual's  property 
or  la^r  should  be  taken  or  used  for  public 
benefit  without  fair  compensation,  is  so  Just, 
so  uniformly  recognized  In  the  laws  of  free 
peoples,  and  so  embedded  in  ^ur  Constitution 
and  laws,  that  citation  of  authorities  In  Its 
support  Is  unnecessary. 

It  seems  to  me  that  the  majority  opinion 
fails  to  give  to  the  allegations  of  plaintiff's 
petition  the  effect  and  meaning  whldi  fair 
and  reasonable  interpretation  of  the  lan- 
guage of  the  pleader  requires. 

The  rule  that  the  allegations  of  a  bill  for 
Injunrtlon,  In  order  to  entitle  the  applicant 
to  the  Injunction,  must  be  clear  and  plain, 
does  not  authorize  a  court,  in  order  to  justify 
a  refusal  of  the  injunction,  to  place  a 
strained  and  unreasonable  construction  upon 
the  allegations  of  the  bill ;  but  the  common- 
sense  rule  that  the  allegations  of  the  peti- 
tion must  be  given  the  meaning  which  Is  rea- 
sonably and  naturally  conveyed  by  the  lan- 
guage used  applies  with  the  same  force  to 
bills  for  Injttnctlon  as  to  any  other  kind  of 
pleading. 


Hbe  petition,  after  redting  the  various 
grants  of  frandiise  under  which  appellant 
is  and  has  been  for  a  number  of  years  oper- 
ating Its  street  cars  in.  the  city  of  Houston, 
alleges  that  up  to  December  31,  1917,  it  bad 
Invested  In  establishing  and  Improving  its 
transportation  system  in  said  dty  the  sum 
of  $5,666,606,  and  that  Its  properties  on  said 
date  were  reasonably  worth  said  sum,  and 
that  until  said  date  It  had,  under  the  fare  it 
was  permitted  to  diarge,  earned  some  annual 
return  on  its  investments.  It  then  alleges 
that  in  1914  its  gross  earnings  began  to  be 
reduced  by  competition  from  persons  and 
companies  operating  jitneys  over  the  streets 
of  said  dty.  These  yearly  reductions  la 
gross  earnings  are  stated  to  be:  1914,  f  28,000 ; 
1015,  f  400.000;  1916,  ?300,000;  1917,  $250; 
1918,  $175.  It  further  alleges  that  since  the 
beginning  of  the  World  War  In  1914  there  has 
been  a  continuous  advance  in  the  price  ot  all 
the  material  required  and  purchased  by  it  for 
the  maintenance  and  operation  of  Its  busi- 
ness, and  a  much  more  rapid  increase  In  the 
cost  of  such  material,  and  in  the  wages  paid 
Its  employes,  has  occurred  since  the  entry  of 
this  country  Into  the  war  in  1917,  and  that 
the  Increase  in  such  wages  alone  since  Janu- 
ary, 1916,  amounted  to  $363,876  per  annum. 

It  then  alleges  that  on  June  1,  1918,  It  ap- 
plied to  the  city  council  of  the  dty  of  Houston 
for  permission  to  raise  the  fares  charged  by 
It  from  five  cents  for  adults  and  two  and  one- 
half  cents  for  children  to  six  and  three  cents, 
respectively,  and  in  Its  said  application, 
which  is  set  out  In  full,  it  made  a  full  item- 
ized statement  of  Its  earnings  and  expenses 
of  operation  for  the  year  1918.  The  applica- 
tion containing  this  itemized  statement  Is 
set  out  In  full  in  the  petition,  and  shows  that 
that  by  the  operation  of  the  cars  for  the  year 
named  it  cost  the  company  $131,763  more 
than  it  earned.  This  application  not  having 
been  acted  upon  by  the  dty  coundl,  on  Sep- 
tember 4,  1918,  appellant  filed  an  additional 
application  asking  for  a  further  Increase  in 
fares  on  the  ground  that  since  the  filing  of 
the  first  application  the  price  of  material  had 
steadily  Increased,  and  that  the  company 
had  been  constrained.  In  order  to  satls^  its 
employ&s  and  give  them  a  living  wage  under 
existing  conditions,  to  Increase  said  wages 
$54,000  per  annum,  and  that  the  National 
War  Labor  Board  had  recommended  a  stlU 
further  Increase,  which  would  cost  the  com- 
pany approximately  an  additional  $110,000, 
and  that  the  company  had  stated  to  its  em- 
ployes that  it  desired  to  grant  this  Increase, 
but  was  unable  to  do  so  unless  its  fares 
should  be  Increased.  In  view  of  these  addi- 
tional demands  upon  the  earnings  of  the  com- 
pany the  coundl  was  asked  to  authorize  a 
fare  of  seven  cents  for  adults  and  three  and 
one-half  cents  for  children.  It  is  also  al< 
leged  that  the  "mayor  and  dty  commissioners 
caused  a  full,  complete,  and  diligent  inquiry 
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to  be  made  Into  the  affairs  of  the  cwupany, 
and  in  the  facts  recited  in  Its  petition  of  June 
1,  1918,"  and  thereafter,  on  September  19, 
1918,  the  dty  council  passed  an  ordinance 
amending  the  existing  ordinance  regulating 
street  cars  so  as  to  authorize  appellant  to 
ctaarge  a  fare  of  six  cents  for  adults  and 
three  cents  for  children.  This  ordinance  con- 
tains the  following  recitals: 

"Whereas,  the  Houston  Blectrio  Oompany 
now  owns  and  operates  all  the  lines  of  street 
railway  operated  in  the  city  of  Houston  and 
which  will  be  affected  by  the  following  ordi- 
nance;   and, 

"Whereas,  said  company  has  applied  to  the 
city  council  of  the  city  of  Houston  for  an  in- 
crease of  fares  to  seven  cents  in  order  to  meet 
financial  conditions  brought  about  by  tiie  war; 
and, 

"Whereas,  the  dty  council,  after  full,  care- 
ful, and  complete  investigation  of  the  facts  and 
conditions  upon  which  said  application  is  based, 
has  found  that,  on  account  of  the  war,  mate- 
rials which  the  said  company  is  required  to 
purchase  in  order  to  operate  said  line  of  street 
railway  have  advanced  in  price  from  twenty- 
fire  per  cent  to  three  hundred  per  cent,  above 
normal  and  prewar  prices,  together  with  the 
fact  that  said  company  has  granted  to  its  em- 
ployes several  raises  of  wages  during  the  pres- 
ent year  on  account  of  war  conditions,  and, 
further,  in  order  to  meet  the  scale  of  wages 
fixed  for  street  railway  employes  by  the  War 
liSbor  Board  it  will  be  necessary  to  make  a 
still  further  advance  in  said  wages,  whereby 
operating  expenses  of  the  said  company  will  he 
▼ery  greatly  increased,  and  the  prewar  scale  of 
wages  will  be  practically  doubled,  and  that  in 
view  of  these  conditions  the  said  company  is 
not  receiving  from  the  present  rate  of  fares 
sufficient  return  to  pay  its  operating  expenses 
and  maintain  its  property  in  an  efficient  con- 
dition, and  an  emergency  has  arisen  necessi- 
tating the  granting  in  part  of  said  petition  of 
the  company,  and  affording  it  temporary  relief 
from  the  conditions  set  out  in  the  following 
ordinance,  In  order  to  permit  said  company  to 
meet  said  extraordinary  and  abnormal  condi- 
tions. 

"Now,  therefore,  be  it  ordained  by  the  city 
council  of  tiie  city  of  Houston,"  etc. 

This  ordinance,  In  addition  to  fixing  the 
street  car  fares  at  six  and  three  cents 
from  and  after  September  80,  1918,  unUl 
January  1,  1919,  and  thereafter  until  chang- 
ed by  the  city  council,  contained  provisions 
requiring  the  appellant  to  permit  a  represent- 
ative of  the  city,  to  be  selected  by  the  dty 
council,  to  have  access  at  all  times  to  the 
books  and  records  of  the  company  and  be 
present  at  all  meetings  of  the  board  of  dlreo* 
tors.  It  also  prohibited  any  capital  expendl- 
tnres  by  the  company  without  first  consult- 
ing with  the  dty  oonndl  or  its  representa- 
tlves,  llqitted  the  dividends  that  might  be 
paid  to  the  sto<^holder8,  and  provided  that 
the  dty  could  at  any  time  cause  an  appraise- 
ment and  valuation  of  the  properties  of  the 
company  to  be  made  at  the  expense  of  the 


company  tai  the  pdrpeee  of  ascertaining  and 
fixing  such  ftires  as  would  be  reasonable. 
The  two  last  sections  of  the  ordinance  are  as 
follows: 

"See.  8.  This  ordinance  shall  not  become  ef- 
fective until  the  said  Houstoa  Electric  Com- 
pany  has  filed  with  the  city  secretary  an  ac- 
ceptance stating  that  it  will  pay  the  finandal 
obligations  Imposed  upon  it  by  this  ordinance. 

"Sec.  9.  There  being  a  public  emergency  re- 
quiring that  this  ordinance  be  passed  finally  on 
the  date  of  its  introduction,  and  the  mayor  hav- 
ing in  writing  declared  the  existence  of  such 
emergency  and  requested  such  passage,  this 
ordinance  shall  be  passed  finally  on  the  date  of 
its  Introduction,  this  tha  19th  day  of  Septem- 
ber, 1918,  and  shall  talie  effect  immediately  up- 
on its  passage  and  approval  by  the  mayor." 

This  ordinance  was  approved  by  the  mayor 
on  the  date  of  its  passage,  and  thereafter, 
on  September  21,  1918,  appellant  filed  Its 
acceptance  In  writing  in  compliance  with 
section  8  of  the  ordinance  before  set  out,  and, 
believing  that  it  would  get  the  increase  in 
fares  provided  in  the  ordinance,  granted  the 
request  of  Its  employes  for  the  Increase  men- 
tioned in  Its  application. 

Paragraphs  19  and  20  of  the  petlUon  are  as 
follows: 

"The  plaintiff  farther  alleges  that  the  ordi- 
nance passed  by  the  city  council  of  the  dty  of 
Houston  on  November  6,  1918,  repealing  the 
six-cent  fare  ordinance  and  copied  in  para- 
graph eleven  hereof,  and  the  ordinance  pafesed 
by  the  city  council  on  the  same  date  and  copied 
in  paragraph  twelve  hereof,  are  part  and  par- 
cel of  the  same  transaction,  and  grow  out  of 
and  are  inseparably  connected  with  the  prior 
ordinance  oi  September  19tb,  copied  in  para- 
graph eight  hereof;  that  it  condusively  ap- 
pears from  the  face  of  these  proceedings  and 
from  the  redtationa  in  these  ordinances  that 
both  of  the  ordinances  passed  and  enacted  on 
November  6th  are  unreasonable  and  arbitrary 
and  wrong,  and  that  they  deprive  this  plaintiff 
of  a  common  right,  to  wit,  the  right  to  earn  a 
sttffldent  sum  of  money  to  pay  operating  ex- 
penses and  lieep  up  its  property  and  to  have  a 
fair  return  upon  its  investment;  that,  since 
these  facts  conclusively  appear  on  the  face  of 
the  ordinances  aforesaid,  they  are  Invalid,  and 
the  city  council  should  be  restrained  from  en- 
forcing the  five-cent  fare  ordinance,  copied  in 
paragraph  twelve  hereof,  or  from  further  at- 
tempting to  change,  set  aside,  or  modify  the  or- 
dinance of  the  19th  of  September,  1918,  until  it 
is  made  to  appear  that  such  modification  or 
cnanges  therein  are  fair  and  just,  and  until  no- 
tice of  said  proposed  change  has  been  given  to 
this  plaintiff  as  required  by  said  ordinance." 

"The  plaintiff  avers  that  there  was  no  change 
in  the  condition  of  affairs  discussed  in  its  ap- 
plication of  September  4th,  set  out  in  the  sev- 
enth paragraph  hereof,  between  that  date  and 
the  6th  of  November,  1918;  that  all  the  unfa- 
vorable and  adverse  conditions  surrounding  the 
operation  of  its  properties  with  reference  to  the 
price  of  labor  and  material  obtained  on  the  last 
date  as  they  did  on  September  4th;  that  there 
has  been  no  change  of  these  conditions  since 
that  time;  that  the  temporary  cessation  of  hos- 
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tUittes  and  the  approacli  of  peace  has  not  bet- 
tered any  of  these  conditioni,  or  reduced  any 
of  these  prices,  or  in  any  way  reduced  operat- 
ing expenses  for  the  plaintiff  company;  that 
the  plaintiff's  manager  and  other  persons  in- 
terested in  its  properties  have  made  diligent  in- 
quiry for  the  purpose  of  determining  whether 
it  is  reasonably  probable  that  there  will  be  any 
improvement  in  these  conditions,  and,  with  the 
very  best  information  obtainable,  the  plaintiff 
is  led  to  believe  that  there  will  be  no  decrease 
in  the  price  of  labor  during  the  ensuing  year  or 
two  years,  nor  will  there  be  any  appreciable 
decrease  in  the  price  of  materials  or  operat- 
ing expenses  of  any  character  during  the  en- 
suing year;  that  the  vast  amount  of  men  and 
material  needed  for  reconstruction  work  at 
home  and  abroad  will  overload  the  capacity  of 
the  country  to  such  an  extent  that  this  company 
cannot  expect  any  reduction  in  the  price  of 
either  labor  or  material  in  the  near  future; 
that,  if  any  change  whatever  is  brought  about 
at  the  approach  of  peace,  it  will  rather  be  a 
decrease  in  the  earnings  of  this  company  be- 
cause of  the  removal  of  the  army  camps  from 
the  vicinity  of  Houston,  and  the  consequent 
loss  of  the  patronage  of  the  great  number  of 
soldiers  who  have  been  in  these  camps,  and 
who  have  nsed  the  company's  facilities  of 
transportation  during  the  last  year;  that  the 
number  of  these  soldiers  has  varied  from  5,- 
000  to  40,000,  and  their  presence  in  the  city  of 
Houston  and  its  suburbs  has  increased  the 
fares  which  this  company  luui  received  during 
this  period  of  time;  that  their  removal,  which 
is  now  imminent,  may  materially  decrease  the 
company's  income." 

From  the  foregoing  accurate  Btfttement 
of  the  allegations  of  the  petition  I  think  it 
clear  that  appellant  does.  In  plain  and  ex- 
plicit language,  set  opt  definite  facts  which 
show  that  Tinder  a  five-cent  fare  It  not  only 
could  not  maintain  and  operate  Its  trans- 
portation system  In  the  dty  of  Houston  and 
earn  any  return  upon  the  money  Invested 
therein,  but  that  such  maintenance  and 
operation  was  costing  the  appellant.  In 
money  necessarily  paid  by  it  to  fulfill  Its 
transportation  obligations  to  the  citizens  of 
Houston,  a  sum  largely  in  excess  of  its  gross 
earnings.  These  allegations  are  not  general, 
but  specific.  An  itemized  statement  of  the 
gross  earnings,  and  the  necessary  expendi- 
tures of  the  company  for  the  year  1918,  is  set 
out,  and  this  statement  shows  that  the  def- 
icit for  that  year  was  $131,763,  without  in- 
cluding an  advance  of  wages  to  Its  employes 
made  subsequent  to  June  1,  1918,  of  more 
than  ?100,000.  This  itemized  statement 
showing  the  actual  loss  to  appellant  from 
the  operation  of  its  street  car  system  was 
contained  in  the  application  made  to  the  city 
council  in  June,  1018,  for  permission  to  charge 
a  six-cent  fare,  and  the  council,  which  was 
then,  as  now,  composed  of  the  five  citizens 
of  Houston,  who  are  the  defendants  In  this 
suit,  after,  according  to  their  own  statement 
made  under  their  official  oath, 

"full,  careful,  and  complete  investigation  of 
the  facts  and  conditions  upon  which  said  appli- 


cation is  based,  faaa  fonad  that,  on  account  of 
the  war,  materials  whi<di  the  said  company  is 
required  to  purchase  in  order  to  operate  said 
line  of  street  railway  have  advanced  in  price 
from  twenty-five  per  cent,  to  three  hundred  per 
cent,  above  normal  and  prewar  prices,  togeth- 
er with  the  fact  that  said  company  has  granted 
to  its  employes  several  eaiaes  of  wages  during 
the  present  year  on  account  of  war  conditiona, 
and,  further,  in  order  to  meet  the  scale  of  wag- 
es fixed  for  street  railway  employes  by  the 
War  lisbor  Board,  it  will  be  necessary  to  make 
a  still  further  advance  in  said  wages,  whereby 
operating  expenses  of  the  said  company  will 
be  very  greatly  increased,  and  the  prewar 
scale  of  wages  will  be  practically  doubled,  and 
that  in  view  of  these  conditions  the  said  com- 
pany is  not  receiving  from  the  present  rate 
of  fares  sufficient  return  to  pay  its  operating 
expenses  and  mwinfain  its  property  in  an  effi- 
cient condition." 

It  was  further  expressly  alleged — 

"that  there  was  no  change  in  the  condition  of 
affairs  discussed  in  its  application  to  the  city 
council  of  date  September  4, 1918,  between  said 
date  and  November  6,  1918  (when  the  ordi- 
nance repealing  the  six-cent  fare  ordinance 
was  passed);  that  all  the  unfavorable  and  ad- 
verse conditions  surrounding  the  operation  of 
its  properties  with  reference  to  the  price  of 
labor  and  material  obtained  on  the  last  date 
as  they  did  on  September  4Ui;  that  there  had 
been  no  change  of  these  conditions  since  that 
time." 

Facts  are  then  stated  upon  which  the  con- 
clusion is  based  that  the  cost  of  material 
and  operation  will  not  decrease  in  the  near 
future,  and  the  earnings  of  tlie  company 
will  probably  decrease. 

I  cannot  see  how  there  could  well  be  more 
explicit  and  positive  allegations  of  facts 
showing  the  unreasonableness  and  Injustice 
of  requiring  the  appellant  to  continue  to 
operate  its  street  cars  under  an  ordinance 
prohibiting  It,  under  severe  penalties,  from 
charging  more  than  a  five-cent  fare.  The  fact 
that  the  proceedings  of  the  city  council,  and 
the  several  ordinances  set  out  In  the  petition, 
may  not  on  their  face  show  "that  both  of  the 
ordinances  passed  and  enacted  on  November 
6th  are  unreasonable  and  arbitrary  and 
wrong,  and  that  they  deprive  this  plaintiff  of 
a  common  right,  to  wit,  the  right  to  earn  a 
sufficient  sum  of  money  to  pay  operating 
expenses  and  keep  up  Its  property  and  to 
have  a  fair  return  upon  its  investment," 
does  not  destroy  the  effect  of  the  other  al- 
legations of  the  petition  before  set  out,  nor 
is  the  effect  of  these  allegations  In  any  way 
lessened  by  the  narrative  form  of  the  peti- 
tion. 

Before  appellant  was  entitled  to  relief 
from  the  courts  It  was  required  to  exhaust 
its  remedy  by  appeal  to  the  dty  council,  and 
it  was  entirely  proper  to  allege  all  of  the  pro- 
ceedings bad  by  it  with  the  coundl.  In  order 
to  do  this,  it  properly  set  out  in  detail  tbe 
facts  presented  by  it  to  the  council  and  the 
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action  of  the  conndl  on  its  application.  After 
doing  this.  It  alleged  that  the  facts  presented 
by  It  to  the  council  BtlU  existed,  and  In  ad- 
dition tliereto  alleged  other  facts  showing 
tbat  it  could  not  maintain  and  operate  Its 
cars  for  a  fare  of  five  cents  without  serious 
loss. 

Unless  the  equities  thus  shown  by  the  bill 
were  sworn  away  by  the  answer  of  the  de- 
fendant, appellant  was  entitled  to  relief,  and 
I  think  appellees'  answer  was  clearly  in- 
sufficient to  Justify  a  refusal  of  appellant's 
application. 

The  only  effect  of  a  general  denial  in  any 
case  is  to  put  plaintiff  upon  proof  of  the  facts 
necessary  to  entitle  him  to  relief,  and,  on 
application  for  temporary  injunction,  a  sworn 
petition  is  sufficient  proof.  22  Cyc.  942;  Ver- 
non's Sayles"  Giyll  Statutes,  art.  4649. 

An  answer  sufficient  to  defeat  the  right 
to  relief  by  temporary  Injunction  must  be 
positive  In  its  averments  of  fact,  and  not  con- 
sist of  mere  general  allegations  or  conclusions 
based  on  information  and  belief,  and  must 
contain  a  full  and  unequivocal  denial  of  the 
material  allegations  of  the  petition.  Daw- 
son V.  Baldridge,  66  Tex.  CAv.  App.  124, 118  S. 
W.  593;  McAmis  ▼.  Railway,  184  8.  W.  881. 

The  first  allegation  of  the  petition  i^iich 
the  answer  questions  Is  the  allegation  tbat 
the  appellant's  street  car  system  is  reason- 
ably worth  the  sum  of  $5,655,605.  The  de- 
nial of  this  allegation  is  as  follows: 

"Further  answering  these,  defendants  say 
that,  according  to  their  befst  information  and 
belief,  the  properties  of  the  aaid  plaintiff  com- 
pany are  not  of  the  reasonable  worth  and  val- 
ue of  $5,655,605,  and  such  sum  has  not  been  in- 
vested in  said  property  by  tbe  said  company  ac- 
cording to  defendants'  best  information  and 
belief,  in  such  a  manner  as  to  en^iOe  it  to  earn 
return  thereon." 


The  allegation  as  to  the  value  of  the  prop- 
erties is  not  material  in  view  of  the  other 
allegations  which  show  that  the  earnings  of 
the  company  are  less  than  t^te  cost  of  the 
service,  but,  if  it  were  material,  the  denial 
is  too  equivocal  and  uncertain  to  be  entitled 
to  any  consideration.  The  only  other  denial 
of  any  allegation  of  the  petition  is  of  the  al- 
legation that  there  has  been  no  change  in  the 
unfavorable  condition  of  the  affairs  of  the 
company  since  the  application  for  a  higher 
rate  was  presented  to  the  council.  In  de- 
nial of  this  application  the  answer  avers 
that  since  the  passage  of  the  ordinance  of 
September,  1918,  authorizing  appellant  to 
charge  a  six-cent  fare,  an  armistice  has  beea 
signed,  and  hostilities  in  the  World  War  have 
ceased,  "and  some,  if  not  all,  of  the  material 
necessary  for  the  operation  of  said  street 


railways  have  declined  in  price,  and  these 
defendants  have  reason  to  believe,  and  do 
t>eiieve,  tbat  conditions  will  be  much  more 
favorable  in  tbe  near  future."  There  is 
no  averment  as  to  the  amount  of  dedine  In 
the  price  of  marterlal,  and  It  is  not  alleged 
that  the  decline  has  been  such  that  appellant 
can  now  maintain  and  operate  Its  street  cars 
without  loss.  The  substaiice  of  this  denial 
is  that  things  are  not  quite  as  bad  as  they 
were,  and  defendants  believe  that  conditions 
will  improve  In  tbe  near  future.  The  an- 
swer further  avers  tbat  the  Jitney  competi- 
tion has  greatly  decreased  since  1915,  and  at 
the  present  it  amounts  to  very  little.  The 
allegations  of  the  petition  show  that  sudt 
competition  has  greatly  decreased  since  1915, 
but  that,  notwithstanding  this  decrease,  the 
appellant,  by  the  operation  of  its  railways 
in  1918,  sustained  a  loss  of  more  than  $200,- 
000.  Tbe  further  averment  that  this  compe- 
tition is  now  very  little,  and  the  earnings 
of  appellant  had  reached  practically  its  lilgfa- 
est  point,  are  too  general  and  indefinite  to 
be  considered  as  an  answer  to  the  allega- 
tions of  the  bill  showing  the  loss  sustained 
by  appellant  in  maintaining  and  operating 
its  road  under  present  conditions  and  being 
required  to  charge  not  more  than  a  flve-ceat 
fare.  The  further  consoling  prophecy  In  the 
answer,  that  with  the  increased  earnings 
brought  about  by  the  elimination  of  Jitneys, 
and  the  probability  of  falling  prices  due  to 
the  termination  of  tbe  war,  appellant  "should 
and  could  be  able  to  earn  suffldMit  to  pay 
Its  fixed  charges,  set  aside  a  reasonable  re- 
placement fund,  and  pay  a  reasonable  net 
earning  upon  the  amount  Invested,"  falls 
far  short  of  being  such  a  denial  of  tbe  equi- 
ties of  the  bill  as  to  authorize  tbe  court  to 
refuse  relief.  If  is,  I  think,  clear  that  the 
defendants,  as  stated  in  the  ordinance  pass- 
ed by  them  on  September  19,  1918,  having 
after  a  full  and  complete  investigation  of  the 
affairs  of  appellant,  found  that  facts  existed 
entitling  it  to  temporary  relief,  could  not  and 
would  not  now  deny  the  existence  of  such 
facts,  but  were  only  willing  to  swear  that 
the  conditions  were  not  as  bad  as  they  were 
and  they  believed  they  would  improve  in  the 
near  future.  Such  an  answer  cannot  Justi- 
fy a  refusal  to  grant  appellant  relief  by  tem- 
porary injunction. 

If  the  injunction  is  granted,  and  condi- 
tions should  Improve  as  appellees  anticipate, 
tbe  injunction  could  be  dissolved  at  any 
time  upon  a  showing  tbat  a  five-cent  fare  was 
sufficient  to  enable  appellant  to  maintain  and 
operate  its  system  and  pay  a  reasonable  div- 
idend upon  its  investment. 

I  think  the  application  for  temporary  in- 
junction should  have  been  granted. 
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HOUSTON  &  T.  0.  B.  CO.  v.  REICHARDT 
&  SCHUi;rB  CO.    (No.  7625.) 

(Court  of  Civil  Appeals  of  Texas.     GaWeston. 

March  7,  1919.    On  Motion  for  Rehearing, 

Majr  1,  1919.) 

1.  Cabbiees  ®=»180(5)— Caebiaoe  or  Goods— 
,  Connecting  Cabbiees— LnnrATioN  of  Lia- 

BILITT— InTEBSTATK   CoUMBBCB  ACT. 

The  consignees  of  onion  sets  shipped  in  in- 
terstate commerce  could  recover  from  the  ter- 
minal carrier  for  damage  only  on  the  basis  of 
the  bona  fide  invoice  price  of  the  property,  in- 
cluding freight  charges,  if  prepaid,  as  its  value, 
as  stipulated  by  the  standard  form  bill  of  lad- 
ing issued  by  the  initial  carrier  in  compliance 
with  order  No.  787  of  the  Interstate  Commerce 
Commission,  dated  June  27,  1906,  pursuant  to 
the  Carmad^  Amendment  to  the  Interstate  Com- 
merce Act,  despite  the  consignees'  allegation  that 
the  terminal  and  initial  carriers  were  copart- 
ners, and  despite  the  amendment  of  the  Carmack 
Amendment  on  March  4,  1916  (U.  S.  Comp.  St. 
i  8604a),  subBe<iuent  to  the  contract  of  carriage. 

2.  Cabbiebs  <S=332(2)— Gabbiaob  of  Fbeioht 
—Limitation  of  Liabilitt  fob  Dauaoes — 
Intebstate  Coumebce  Act— Waivkb. 

The  terminal  carrier  of  an  interstate  ship- 
ment by  rail,  when  sued  for  dftmage  to  the 
shipment,  could  not  waive  provision  as  to  dam- 
ages oi  tile  standard  form  bill  of  lading  issued 
as  required  by  an  order  of  the  Interstate  Com- 
merce Commission  pursuant  to  the  Carmack 
Amendment  of  the  Interstate  Commerce  Act  (U. 
S.  Comp.  St  iS  8604a,  8604aa). 

3.  Cakbiebs  i&=>177(4)— Cabbiaob  of  Goods— 
Intebstate  Shipkknt— Liability  or  Teb- 
MiNAi,  Cabbieb. 

The  terminal  carrier  of  an  interstate  ship- 
ment under  the  standard  form  bill  of  lading  is- 
sued under  order  No.  787  of  the  Interstate  Com- 
merce Commission  of  June  27,  1908,  pursuant 
to  the  Carmack  Amendment  of  the  Interstate 
Commerce  Act,  held  required  to  respond  only 
for  such  damages  as  occurred  to  the  shipment  on 
its  own  line,  despite  the  consignees'  allegation 
that  the  terminal  and  initial  carrier  were  part- 
ners, and  the  amendment  of  the  Carmack 
Amendment  on  March  4,  1916  (U.  S.  Comp. 
St.  §  8604a) ,  subsequent  to  the  contract  of  ship- 
ment. 

4.  Cabbiebs  <6=3l85(l)— Gabbiage  of  Goods — 
Damage  in  Custodt  of  TSbminai.  Cabbieb 
— Presumption. 

There  is  a  presumption  against  a  terminal 
carrier  which  delivers  goods  in  bad  condition 
that  the  damage  occurred  on  its  own  line,  though 
it  may  have  transported  the  goods  over  its  line 
in  the  same  through  and  sealed  car  in  which 
it  received  them. 

On   Motion   for   Rehearing. 

5.  Cabbiebs  (S=sl85(3)— Cabbiaoe  of  Fbeight 
—  Intebstate  Commebce  —  Sufficiency  of 
Evidence. 

In  an  action  against  the  terminal  carrier 
of  an  interstate  shipment  of  onion  sets  to  re- 
cover damage  by  wetting  in  transit,  evidence 


held  sufficient  to  raise  the  Issue  as  to  whether 
or  not  some  of  the  damage  occurred  before  the 
sets  came  upon  the  terminal  carrier's  line. 

6,  Oaxbibbs  4s>186— Cabsiaoe  ov  Fbxioht— 
Intebstate  Shipiikniv- Afpobtiokmbht  or 
Damages. 
Under  a  standard  form  bill  of  lading  issued 
on  an  interstate  shipment  under  an  order  of 
the  Interstate  Commerce  Commission  pursuant 
to  the  Carmack  Amendment  of  the  Interstate 
Commerce  Act  (U.  S.  Comp.  St  SS  8604a, 
8604aa),  such  bill  providing  no  carrier  should 
be  liable  for  loss  not  occurring  on  its  own  road 
or  its  portion  of  the  through  ronte,  if  damage 
to  the  shipment  occurred  before  it  came  on  the 
terminal  carrier's  line,  the  consignees'  damages 
must  be  apportioned  in  their  action  as  against 
the  terminal  carrier ;  the  initial  carrier  having 
been  dismissed  for  insufficient  service. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Charies  E.  Ashe,  Judge. 

Suit  by  the  B«ichardt  &  Scbulte  Compa- 
ny against  the  Houston  &  Texas  Central 
Railroad  Company.  From  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Baker,  Botts,  Parker  &  Garwood  and  Mc- 
Means,  Garrison  &  Pollard,  all  of  Houston, 
for  appellant. 

Guy  Graham  and  Atkinson  &  Atkinson,  all 
of  Houston,  for  appellee. 

GRAVES,  3.  This  cause  involves  tbe  ship- 
ment of  a  car  of  onion  sets  by  j.  M.  Bicker 
from  Oswego,  Kan.,  to  Reicbardt  &  Scbulte 
Company  at  Houston,  Tez.,  over  two  rail- 
roads, the  St.  Louis  &  San  Francisco  from 
Oswego  to  Sherman,  Tex.,  and  the  Houston 
&  Texas  Central  from  Sherman  to  Houston. 
The  contract  of  shipment  was  evidenced  by 
the  standard  form  bill  of  lading  approved  by 
the  Interstate  Commerce  Commission  on 
June  27,  1908,  by  Its  order  No.  787,  and  con- 
tained these  two  clauses: 

"Sec.  2.  In  issuing  this  bill  of  lading,  this 
company  agrees  to  transport  only  over  its  own 
line,  and  except  as  otherwise  provided  by  law, 
acts  only  as  agent  with  respect  to  the  portion 
of  the  route  beyond  its  own  line.  No  carrier- 
shall  be  liable  for  loss,  damage  or  injury  not 
occurring  on  its  own  road  or  its  porticm  of 
the  through  route,  nor  after  said  property  has 
been  delivered  to  tbe  next  carrier,  except  as 
such  liability  is  or  may  be  imposed  by  law,  but 
nothing  contained  in  this  bill  of  lading  shall  be 
deemed  to  exempt  the  initial  carrier  from  any 
such  liability  so  imposed. 

"Sec.  3.  The  amount  of  any  loss  or  damage 
for  which  any  carrier  is  liable  shall  be  computed 
on  the  basis  of  the  value  of  the  property  (being 
the  bona  fide  invoice  price,  if  any,  to  the  con- 
signee, including  the  freight  charges,  if  prepaid) 
at  the  place  and  time  of  shipment  under  the 
bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper,  or  has 
been  agreed  upon  or  is  determined  by  the  dassii- 
fication  or  tariffs  upon  which  the  rate  is  based." 


4es»For  other  caaea  see  same  tonic  and  KET-NUMBER  In  all  Key-Numbered  Dlgeatt  <uid  Indexea 
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When  the  car  was  delivered  to  and  open- 
ed by  Beicbardt  &  Schulte  Company  in 
Houston  on  the  morning  after  its  arrival 
there  the  night  before,  the  greater  portion 
of  the  onion  sets  were  found  to  be  In  a  bad- 
ly damaged  coodltlou,  due  to  having  become 
thoroughly  soaked  vriQi  water  after  being 
placed  in  the  car.  Having  flrat  salvaged  all 
they  could,  the  consignee  then  sued  both  the 
above-named  railway  carriers  to  recover 
damages  for  the  loss  upcm  the  rest  of  the 
shipment.  Holding  the  service  upon  the  ini- 
tial carrier,  the  St  Louis  &  San  Francisco 
Railroad  Company,  to  be  insufficient,  the 
court  dismissed  It  from  the  suit,  and  trial 
proceeded  against  the  terminal  carrier,  the 
Houston  &  Texas  Central  Railroad  Compa- 
ny, alone. 

The  case  was  tried  before  a  Jury  upon  the 
theory  that  the  amount  by  which  the  market 
value  of  the  goods  at  Houston  had  been  di- 
minished constituted  the  measure  of  dam- 
ages, and  special  issues  were  submitted  di- 
recting the  Jury  to  find  what,  tf  any,  loss  up- 
on that  basis  the  Beichardt,&  Schulte  Com- 
pany had  sustained.  Upon  the  return  of  a 
verdict  finding  such  a  loss  to  have  been  sus- 
tained and  fixing  an  amount.  Judgment  was 
accordingly  rendered  against  the  railroad 
company  therefor,  from  which  it  prosecutes 
this  appeal. 

[1]  After  careful  consideration  of  all  ques- 
tions presented  here,  the  conclusion  is  reach- 
ed that  only  one  material  error  was  commit- 
ted below,  and  that  was  in  the  measure  of 
damages  applied. 

This  was  indlspntably  an  interstate  ship- 
ment, moving  under  the  terms  and  provi- 
sions of  a  bill  of  lading  prescribed  and  con- 
trolled by  the  Interstate  Commerce  Commis- 
sion, thereby  making  the  shipment  a  trans- 
action in  furtherance  of  interstate  com- 
merce and  bringing  it  under  the  operation  of 
the  act  of  Congress  kno.wn  as  the  Carmack 
Amendment  (Act  Cong.  June  29,  1906,  c.  3591, 
t  7,  pars.  U,  12,  34  Stat  595  [U.  S.  Comp. 
St  H  8604a,  8604aa]).  St  Louis  Southwest- 
em  R.  Co.  of  Texas  v.  Alexander,  227  U.  S. 
218,  33  Sup.  Ct  245,  67  L.  £d.  486,  Ann.  Cas. 
1915B,  80. 

Without  4iuotlng  the  amendment  here,  it  is 
sufficient  to  say  that  It  required  the  initial 
carrier  to  issue  a  receipt  or  Mil  of  lading  in 
comport  with  stipulations  2  and  3  in  the  one 
here  involved,  fixing  the  invoice  price  of  the 
goods  to  the  consignee  as  the  measure  of  his 
damages  against  the  carrier. 

While  the  appellee  company  did  not  direct- 
ly sne  on  this  bill  ot  lading,  it  did  declare 
against  each  and  both  of  the  carriers  named 
upon  a  contract  for  through  shipment  be- 
tween them  from  Oswego,  Kan.,  to  Houston, 
Tex.,  and,  in  proof  of  its  case  and  of  the 
terms  of  that  contract,  introduced  in  evi- 
dence the  original  of  the  bill  of  lading  from 
212  S.W.-14 


which  the  quoted  sections  Iiave  been  taken 
as  being  the  one  under  which  the  shipment 
moved. .  Having  thus,  both  by  express  con- 
tract and  through  the  operation  of  a  federal 
statute  governing  all  such  transactions  in 
interstate  commerce  as  the  only  proof  of- 
fered showed  this  to  be,  become  bound  by  the 
rule  fixing  the  Invoice  price  as  the  measure 
of  its  damages,  the  appellee  was  not  entitled 
to  recover  upon  a  difCerent  one ;  that  is,  tb& 
market  value  of  the  goods  at  Houston.  It 
contends,  however:  First  that  because  ot 
the  allegation  in  its  petition  that  the  two 
rallwayconipanies  were  partners — which  was 
not  denied  under  oath — both  carriers  wero 
rendered  liable  for  the  full  damage  it  actual- 
ly suffered,  wholly  independent  of  the  Oar- 
mack  Amendment.  Second,  that  on  Match 
4,  1915  (chapter  176,  |  1,  38  Stat  1196  {U.  S. 
Comp.  St  I  8604a]),  which  was  subsequent  to 
the  date  of  the  contract  herein  declared  up- 
on but  prior  to  the  trial,  this  amendment 
was  itself  so  amended  as  to  substitute  for 
the  Invoice  price  rule  one  making  tiie  carri- 
er liable  "for  the  full  actual  loss,  damage,  or 
Injury  to  such  pioperty,"  etc.  (Ann.  Cas. 
1915B,  81),  and  that  the  state  of  the  law  at 
the  time  of  the  trial  controlled.  Third, 
that  the  issue  of  market  value  as  constitut- 
ing the  measure  of  damages  was  submitted 
to,  and  evidence  substantiating  it  admitted 
before,  the  Jury,  without  objection  upon  ap- 
pellant's part,  and  that  it  comes  too  late  for 
complaint  to  be  first  made  on  motion/'  for 
new  trial. 

It  is  not  thought  any  of  these  answering 
positions  can  prevail.  Just  liow  the  mere 
filing  of  an  allegation  that  two  connecting 
carriers  extending  into  and  trant^rting- 
goods  in  interstate  commerce  across  differ- 
ent states  were  partners,  whether  denied  un- 
der oath  or  not,  could  defeat  the  operation 
of  the  then  prevailing  federal  statute  apply- 
ing to  all  such  ttansactions,  does  not  readily 
occur.  The  cause  of  action  declared  upon, 
and  In  tliat  regard  substantiated  by  nncon- 
troverted  proof,  constituted  the  shipment 
one  in  interstate  commerce  and  so  brought  it 
within  the  purview  of  the  original  Carmack 
Amendment,  which  at  that  time  was  in  force. 
The  rule  fixing  the  invoice  price  as  the  meas- 
ure of  appellant's  liability  having  therefore 
been  fixed  as  a  matter  of  contract — execut- 
ed and  fully  carried  ont  in  accord  with  the 
then  existing  law — its  right  to  respond  to 
that  extent  only  became  vested  and  could  not 
subsequently  be  enlarged. 

[2]  It  may  be  entirely  true,  as  the  appel- 
lee contends,  that  the  effect  of  repealing  a 
remedial  statute  is  to  as  completely  obliter- 
ate all  liability  thereunder  as  if  it  had  never 
been  passed,  since  it  has  often  been  held 
that  no  one  has  a  vested  interest  in  a  contin- 
uance of  the  mere  rules  or  doctrines,  them- 
selves, embodied  In  such  laws.    Mlddleton  v. 
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Texas  P.  &  L.  Co.,  108  Tex.  96, 185  8.  W.  666, 
recently  affirmed  by  the  United  States  Su- 
preme Court,  249  U.  S.  152,  39  Sup.  et.  227, 
63  Ifc  Ed. .  But,  as  these  authorities  dis- 
close, this  principle  Is  limited  to  Instances 
where  rights  have  not,  by  contract  or  other- 
wise, become  vested  under  pre-existing  law 
and  been  thereby  converted  into  rights  of 
property,  as  has  been  seen  was  the  situation 
here.  In  this  latter  class  of  cases,  changes 
In  the  law  may  not  have  the  effect  of  defeat- 
ing rights  accruing  under  prior  contracts, 
since  that  would  run  counter  to  the  inhibi- 
tions In  both  federal  and  state  Constitutions 
against  deprivation  of  property  rights  and 
Impairment  of  the  obligation  of  contracts. 
Nor,  the  transaction  here  being  controlled  by 
the  terms  of  this  act  of  Congress,  could  It 
make  any  difference,  we  think,  that  no  ob- 
jection to  the  measure  of  damages  there  ap- 
plied was  made  upon  the  trial  below;  this, 
for  the  reason  that  the  carrier  could  not 
waive  the  provisions  of  the  bill  of  lading. 
G.,  C.  &  S.  F.  Ry.  Co.  v.  Texas  Packing  Co., 
244  U.  S.  31,  37  Sup.  Ct.  487,  61  L.  Ed.  970; 
Georgia,  etc.,  Ry.  Co.  v.  Bllsh  Milling  Co., 
241  U.  S.  190,  36  Sup.  Ct.  541,  60  I*  Ed.  948 ; 
Phillips  V.  By.  Co.,  236  U.  S.  662,  35  Sup.  Ct. 
444,  59  I*  Ed.  774 ;  Ry.  Co.  v.  Houston  Pack- 
ing Co.,  203  S.  W.  1140. 

[9, 4]  Granting  then,  as  must  be  done  un- 
der the  above  conclusions,  that  the  rights 
and  obligations  of  these  litigants  were  to 
be  determined  by  the  provisions  of  a  federal 
law  which  required  the  terminal  carrier  to 
respond  In  such  damages  only  as  occurred 
upon  Its  own  line  (C.  R.  Fuel  Co.  r.  I.  0.  Ry. 
Co.,  178  Iowa,  878,  160  N.  W.  353,  and  au- 
thorities there  dted),  does  it  follow,  under 
the  facts  here  developed,  that  appellee  was 
precluded  from  any  recovery  at  all?  We 
think  not,  for  this  reason:  Irrespective  of 
where  the  burden  of  proof  lay,  the  evidence 
below  was  sufficient  to  support  a  finding,  not 
only  that  appellant  received  the  shipment  in 
good  condition,  but  that  all  the  damage  oc- 
curred upon  its  own  line.  The  rule  upon 
this  subject  seems  to  be  as  follows: 

"Where  the  goods  are  received  by  the  initial 
carrier  in  good  condition,  they  are  presumed  to 
remain  ao,  and,  where  they  are  subsequently 
delivered  to  the  consignee  by  the  terminal  car- 
rier in  a  damaged  condition,  the  presumption 
is  that  the  injury  occurred  on  its  own  line,  and 
a  prima  fade  case  fb  made  against  the  deliver- 
ing carrier.  Evidence  that  goods  were  in  a 
damaged  condition  when  tendered  by  a  terminal 
carrier  makes  a  prima  facie  case  against  it  for 
the  entire  amount  of  damage,  which  is  not  over- 
come by  simply  showing  that  the  goods  were 
damaged  to  some  extent,  the  amount  of  which 
is  not  shown,  when  they  were  delivered  to  it. 
The  terminal  carrier  has  the  burden  of  separat- 
ing the  damage  sustained  before  it  received 
them  from  that  inflicted  while  the  goods  were 
in  its  charge."  Moore  on  Carriers,  pp.  467,  468, 
and  469. 


f  Neither  is  this  presumption  against  the 
terminal  carrier  delivering  goods  In  bad  con- 
dition changed  or  modified  by  the  fact  that 
It  may  have  transported  them  over  its  own 
line  in  the  same  through  and  sealed  car  In 
which  It  received  them.  St.  Louis,  S.  F.  & 
T.  R.  Co.  V.  Fenley,  118  S.  W.  845 ;  Texas  & 
N.  O.  Ry.  Co.  T.  Brown,  87  S.  W.  785;  Gulf, 
Colorado  &  S.  V.  Ry.  Co.  t.  Edloff,  89  Tex. 
454,  34  S.  W.  414,  85  S.  W.  146;  Leo  v.  St. 
Paul  M.  &  R.  Co.,  30  Minn.  438*  15  N.  W.  872 ; 
Colbatb  V.  Bangor  &  A.  R.  Co.,  105  Me.  379, 
74  Atl.  918,  134  Am.  St.  Rep.  569;  Beede  v. 
Wisconsin  C.  R.  Co.,  90  Minn.  36,  95  N.  W. 
464,  101  Am.  St  Rep.  390. 

But  even  If  the  rule  were  held  to  be  differ- 
ent In  Interstate  shipments  controlled  by  the 
terms  of  the  Gar  mack  Amendment,  and  that 
In  such  cases  the  party  seeking  damages 
against  another  than  the  initial  carrier  must 
allege  and  prove  that  the  damage  occurred 
upon  the  line  of  the  one  recovered 
against,  the  case  here  made  is  still  thought 
to  have  been  sufficient. 

While  the  Jury  found  that  the  car  had  a 
leaky  roof  when  furnished  by  the  Initial 
carrier  at  Oswego,  Kan.,  there  Is  no  proof 
whatever  that  the  goods  were  In  any  manner 
damaged  while  on  its  line.  There  was,  how- 
ever, direct  and  undisputed  testimony  from 
the  shipper  hlmsAf  and  his  two  helpers  that 
both  the  car  and  the  onion  sets  were  dry 
and  in  good  condition  when  shipped ;  one  of 
the  latter  saying: 

"I  stayed  in  the  car  all  night  after  loading 
it  *  *  *  At  the  time  the  onions  were  load- 
ed the  day  was  fair.  There  was  a  slight  shower, 
not  enough  to  wet  a  fellow's  shirt  sleeves.  The 
night  after  loading  there  was  a  good  rain,  but 
not  a  heavy  one.  I  doaed  the  door  so  that  no 
rain  came  in." 


After  having  thus  left  Oswego  In  good  con- 
dition, by  the  uncontroverted  statement 
of  appellant's  own  agents  and  employes, 
the  car  was  neither  opened  nor  examined 
as  to  the  condition  of  its  roof,  or  on  the 
inside  at  all,  until  Mr.  Schulte  at  Houston 
discovered  that  its  roof  was  leaking  when 
he  began  unloading  it  on  the  next  day 
after  reaching  its  destination;  indeed,  there 
was  no  suggestion  in  the  evidence  that  the 
car  was  even  rained  on  after  thus  leaving 
Oswego  in  dry  and  good  condition  until  after 
it  came  upon  appellant's  lines  at  Sherman, 
Tex.  But  at  that  point  the  evidence  indicat- 
ed a  heavy  rainfall  on  the  day  the  car  was 
detained  there  for  four  hours,  while  weather 
conditions  at  Houston  were  thus  described 
by  Mr.  Schulte: 

"I  remember  distinctly  it  rained  the  night  be- 
fore we  unloaded  this  car,  in  Houston,  Harris 
county,  Tex.  It  rained  very  hard.  •  •  • 
People  that  morning  had  to  go  almost  knee  deep 
to  get  to  the  car  line." 
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As  to  whether  or  not  the  entire  dsmege 
could  have  been  caused  at  Houston,  he 
further  testified: 

"If  the  rain  got  on  them  the  night  of  the 
12th,  -would  tbey  be  in  the  condition  we  found 
them  on  the  13th?  Yea,  they  would.  They 
wonld  be  in  the  condition  we  fonnd  them  in. 

*  *  *  I  do  hdieve  these  onions,  basing  it  on 
my  experience,  that  I  found  in  ttiat  conditlcn 
on  the  morning  of  the  18th  was  due  to  the 
fact  that  they  might  liave  gotten  damp  or  wet 
by  reason  of  the  rain  on  the  night  of  the  12th. 

*  *  *  I  claim  and  believe,  basing  it  upon  my 
actual  experience,  that  the  onions  on  the  morn- 
ing of  the  13th  was  placed  in  the  condition  they 
were  in  by  reason  of  the  rain  that  happened  on 
the  night  of  the  12th." 


Tbere  was  other  testimony  of  similar 
character  upon  the  time  it  .would  tal^e  for  the 
condition  shown  to  ensue  after  the  goods  bad 
become  wet.  > 

With  the  body  of  the  evidence  in  this  state, 
the  Jury  simply  found — not,  as  appellant 
argues,  that  even  a  part  of  the  damage  oc- 
curred upon  the  initial  carrier's  line — but 
that  the  onion  sets  were  damaged  by  water 
"after"  their  delivery  to  it  at  the  point  of 
shipment,  by  reason  of  the  car  having  a 
leaky  roof.  This  finding,  in  view  of  the 
positive  and  undisputed  testimony  already 
referred  to  that  no  rain  got  in  and  no  dam- 
age was  done  at  Oswego,  together  with  the 
absoice  of  a  single  circumstance  tending 
to  show  the  occurrence  of  either  between 
that  point  and  the  connection  with  appel- 
lant's lines  at  Sherman,  is  not  only  not  in- 
consistent with,  but  should,  we  think,  be  in- 
terpreted as  embodying,  the  conclusion  that 
no  damage  resulted  until  after  the  terminal 
line  had  been  reached. 

Under  the  view  tak«i  of  the  entire  case, 
it  but  remains  to  deduct  from  the  amount 
recovered  the  excess  of  the  market  value  at 
Houston  over  the  invoice  price  at  Oswego  of 
the  goods  lost,  with  such  further  reaaju.«!t- 
ment  of  other  items  and  amounts  as  that 
change  necessitates.  Since  the  facts  and 
figures  relating  to  these  conditions  are  all 
in  evidence,  that  is  easily  done.  680  bush- 
els of  the  onion  sets  were  lost,  which,  at  the 
invoice  price  of  $1.30^4  per  bushel,  amount- 
ed to  $885.70.  Six  per  cent.  Interest  per  an- 
num on  this  sum  to  the  date  of  the  trial 


added  $31.75,  making  $917.45.  The  propor- 
tionate part  of  tlie  trelgbt  <»i  the  onions  de- 
stroyed was  $140.76,  while  the  costs  of  sep- 
arating the  damaged  and  undamaged  goods 
equaled  $70.50,  aggregating  in.  all  $1,128.71. 
The  judgment  below  will  therefore  be  so 
reformed  as  to  give  the  appellee  judgment 
fw  the  sum  of  $1,12&71  with  6  per  cent,  in- 
terest per  anntun  thereon  from  June  18, 1917, 
until  paid,  instead  of  $1,653  and  Interest,  and 
as  so  reformed  will  be  affirmed. 
Reformed  and  affirmed. 

On  Motion  for  Rehearing. 

Both  parties  to  this  cause  have  filed  mo- 
tions for  rehearing.  After  carefully  consider- 
ing them,  that  of  appellee  has  been  refused, 
while  appellant's  has  been  granted,  upon  the 
conclusion  that  in  one  particular  it  is  well 
taken. 

[S,  I]  Upon  a  re-examination  of  the  state- 
ment of  facts,  we  conclude  that,  under  a  fair 
construction,  and  despite  Its  meagerness  in 
some  respects,  the  evidence  upon  the  whole 
was  sufficient  to  raise  the  Issue  as  to  whether 
or  not  some  of  the  damage  to  the  onion  sets 
occurred  before  they  oame  upon  appellant's 
line,  and.  If  It  did,  to  require  a  finding  ap- 
portioning the  same  aecoi^lngly;  by  appro- 
priate procedure  during  the  trial,  appellant 
requested  the  submission  of  these  matters  to 
the  jury,  but  the  court  declined  to  do  so, 
which  action,  we  now  think,  without  enter- 
ing Into  a  discussion  of  the  testimony,  con- 
stituted error  for  which  the  judgment  must 
be  reversed  and  the  cause  remanded  for  an- 
other trial. 

The  statements  in  our  former  opinion  that 
"there  was  no  suggestion  in  the  evidence 
that  the  car  was  even  ]%lned  on  after  thus 
leaving  Oswego  in  dry  and  good  c<mdltion 
until  after  it  came  upon  appellant's  lines  at 
Sherman,  Tex.,"  and  that  there  were  no  cir- 
cumstances tending  to  show  the  occurrence  of 
either  rain  or  damage  between  Oswego  and 
a  connection  with  aj^ellant's  lines  at  Sher- 
man, being  therefore  somewhat  inaccurate, 
must  be  modified  as  herein  indicated. 

In  other  respects.  It  is  not  deemed  neces- 
sary to  add  anything  to  or  take  anything 
from  our  original  opinion.  Appellant's  mo- 
tion for  rehearing  Is  granted,  our  former 
judgment  set  aside,  and  the  cause  remanded. 
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JOHN  B.  MORRISON  &  GO.  et  aL  t. 
MURFF.     (No.  7817.) 

<Court  of  Civil  Appeals  of  Texas.    Galveston. 

May  6,' 1919.     Rehearing  Denied 

May  15,  1919.) 

1.  Sales  i8=>199— Passage  or  Tirui— Intew- 

TION. 

Where  the  purchaser  of  an  automobile 
turned  in  his  old  car  for  $500  of  the  price  of 
about  $2,000,  telling  the  seller  to  keep  the  new 
car  for  him,  the  purchaser,  as  agent,^  there 
was  a  complete  sale  passing  title,  despite  the 
absence  of  change  of  possession  and  nonpay- 
ment of  the  balance  of  the  price;  the  inten- 
tion of  the  parties  that  title  should  pass  being 
controlling. 

2.  Exemptions  «=5>18— Atttomobimi— Fatheb 
AS  "Head  of  Familt." 

In  view  of  Const  art.  16,  §i  49-61,  a  di- 
vorced father,  who  had  not  been  legally  de- 
prived of  the  custody  of  his  son  or  daughter, 
with  whom  the  son  was  living,  except  for  tem- 
porary absences,  and  who  contributed  to  the 
daughter's  support,  though  she  was  living  with 
her  mother,  was  the  "head  of  the  family,"  with- 
in Rev.  St.  1911,  art.  3785,  subd.  10,  entiUing 
him  to  exemption  of  his  automolnle  from  forced 
sale. 

[Ed.  Note.— For  pther  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Head  of 
a  Famfly.l 

Appeal  from  District  Court,  Harris  Coun- 
ty; John  S.  Prince,  Judge. 

Suit  by  h.  A.  Murff  against  John  E  Morri- 
son &  Co.  and  others.  From  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Hutcheson,  Bryan  &  Dyess,  of  Houston, 
for  appellants. 

Vinson  Blklns  &  Wood  and  Wharton 
Weems,  all  of  Houston,  for  wpeUee. 

GRAVES,  J.  Morrison  &  Co.,  a  corpora- 
tion, levied  an  execution  upon  and  had  the 
sheriff  of  Harris  county  to  take  into  posses- 
sion for  sale  thereunder,  a  Davis  Chummy 
roadster  automobile  belonging  to  Murff. 
Murff  then  filed  this  suit  In  the  B^ty-Fllth 
district  court  against  the  company,  making 
the  sheriff  a  party,  claiming  the  car  levied 
upon  to  be  exempt  to  him  by  virtue  of  article 
3785,  Revised  Statutes  of  Texas,  under  sworn 
petition  alleging  tliat  be  was  the  bead  of  a 
family,  that  be  owned  no  other  property  of 
the  same  kind  or  character,  that  being  the 
only  automobile,  carriage,  or  vehicle  then  be- 
longing to  him,  and  prayed  for  an  injunc- 
tion restraining  both  parties  sued  from  sell- 
ing the  car  so  seized. 

The  defendants  Joined  in  a  duly  verified 
answer  denying  the  allegations  of  Murff's 
bill,  and  In  turn  averring  that  he  had  been 
divorced  from  his  wife,  was  no  longer  the 
head  of  a  family  as  contemplated  by  our  ex- 


emption statutes,  having  no  members  of  bis 
family  then  living  with  him,  and  diat  he  did 
then  own  other  property  of  the  same  kind 
and  character  as  that  levied  upon. 

Issues  having  been  thus  Joined  upon  the  ap- 
plication for  injunction,  the  district  Judge 
beard  the  evidence  offered,  and  thereupon 
entered  his  order  directing  issuance  of  the 
writ  as  prayed  for,  and  restraining  the  de- 
fendants from  selling  the  car  pursuant  to  the 
levy  made.  From  this  Judgment  they  present 
this  appeal. 

Appellants  contend  that  the  order  award- 
ing the  injunction  cannot  stand,  because,  they 
say,  the  undisputed  evidence  showed,  both 
that  Murff  was  the  owner  of  two  automo- 
biles at  the  time  of  the  levy,  and  that  he  was 
not  then  the  head  of  a  family  within  the 
spirit  and  meaning  of  the  exemption  stat- 
utes. 

Since  only  one  such  vehicle  Is  exempt  to  a 
family,  or  the  head  of  a  family,  under  sub- 
division 10  of  the  article  invoked  (S785),  It 
follows  that,  If  either  claim  thus  made  was 
established  as  a  fact,  the  Injunction  should 
not  have  been  granted. 

It  is  quite  true  fliat  the  evidence  Is  en- 
tirely free  from  dispute  or  controversy ;  but, 
after  a  most  careful  consideration  of  the 
whole  of  it,  the  court  is  unable  to  agree  with 
appellants  as  to  its  legal  effect. 

[1]  The  question  as  to  whether  or  not 
Murff  owned  at  that  time  another  automobile 
than  the  Davis  car  levied  on  depends  upon 
the  effect  to  be  given  a  transaction  of  his 
with  Mr.  B.  C.  Caveness,  the  material  facts 
concerning  which  may  properly,  we  thlnk^ 
be  thus  stated: 

By  agreement  of  counsel  for  both  liti- 
gants, this  affidavit  of  Mr.  Caveness  was  ad- 
mitted in  evidence  as  confirmatory  of  the 
detailed  testimony  of  Murff: 

"I,  G.  B.  Caveness,  upon  being  duly  sworn, 
state  upon  oath,  that  on  or  about  June  8,  1918, 
I  came  to  Houston  for  the  purpose  of  trading 
in  an  old  Case  car  for  a  new  car  and  I  saw 
L.  A.  Murff,  who  was  at  that  time  selling  cars 
in  Houston.  He  had  at  that  time  a  Case  car 
at  his  place  of  business  and  I  told  him  that  I 
wanted  that  car  and  he  agreed  to  sell  it  to  me. 
I  bought  the  car  for  $2,050.00,  and  Mr.  Murff 
took  my  old  car  in  lieu  of  the  first  payment  of 
$500.00.  At  the  tune  I  bought  the  car  I  was 
engaged  in  the  sawmill  business  near  Huff- 
smith,  Tex.,  and  was  unable  to  take  the  car 
back  with  me  at  that  time,  so  I  told  liim  to 
keep  it  for  me  until  I  sent  for  it.  Later  on. 
I  decided  that  I  would  get  Mr.  Murff  to  sell 
the  car,  so  I  wrote  him  to  sell  it  for  me  for 
not  less  than  $1,750.00,  as  I  did  not  want  to 
lose  more  than  $300.00  on  the  deaL 

"Mr.  Murff  still  has  the  car  in  his  possession 
as  my  agent  and  he  has  authority  to  sell  it 
for  me  at  the  above  price. 

"I  understand  that  the  title  to  this  car  is 
questioned,  and  I  am  making  this  affidavit  for 
the  purpose  of  showing  that  the  car  is  my  car 
and  not  Mr,  Murff's  car.         0.  B.  Caveness." 
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Murff  himself,  as  a  wltn6BS  upon  the  Btand, 
went  fully  Into  the  details  of  the  matter;  but 
his  yerslon  did  not  materially  differ  from 
that  thus  given  by  Caveness.  He  was  en- 
^ged  In  selling  automobiles  In  Houston,  bat 
had  at  that  time  In  his  possession  only  one 
other  car  than  the  Davis  roadster  levied 
upon,  a  new  seven-paaaenger  Case,  the  cme 
Caveness  so  testifies  he  bought. 

There  Is  no  Buggestion  of  collusion  be- 
tween them,  nor  of  fraud  on  the  part  of 
either.  Both  positively  swore  that  the  sale 
of  this  particular  new  car  was  actually 
agreed  upon  and  made  at  the  fixed  price  of 
$2,050,  $500  of  which  was  represented  by  the 
old  Case  car  Caveuess  turned  in  at  the  time 
of  the  purchase  in  lieu  of  cash,  leaving  a 
balance  due  by  him  of  $1,560 ;  that  when  he 
drove  his  old  car  to  MurfTs-  place  he  said: 
"Here  is  the  old  car.  I  want  the  new  one, 
bat  I  am  not  in  a  position  to  take  it  back 
with  ipe  now" — ^and  left  the  new  one  in 
MurfTs  possession  to  be  kept  for  him  until 
he  sent  for  It  MurfT  Immediately  sold  the 
old  car  and  appropriated  the  proceeds  to  his 
own  use  and  benefit;  his  testimony  as  to 
their  further  understanding  about,  and  dis- 
position of  the  new  one  being  thus: 

"Q.  1  believe  yon  stated  that  snbseqnent  to 
that  he  asked  yon  to  sell  that  car  for  him.  Is 
that  correct;  that  is,  the  car  that  he  poiehased, 
the  new  Case  car?    A.  Yee,  sir. 

"Q.  Were  you  holding  that  as  an  agent  for 
the  purpose  of  selling  that  car  for  Mr.  Cave- 
sess,  or  not?    A.  I  was. 

"Q.  I  believe  you  stated  that  Mr.  Caveness 
was  unable  to  ta^e  the  car  ont  and  agreed 
that  you  might  sell  it  as  his  agent,  is  that  cor- 
rect? A.  That  was  my  understanding  of  ft; 
yes,  sir.  It  has  always  been  my  nnderstand- 
ing  that,  if  a  man  c^me  and  picked  out  an  au- 
tomobile and  paid  $500  on  it,  it  was  his  car 
and  subject  to  his  instructions." 

There  was  no  change  In  these  arrange- 
ments up  to  the  time  of  this  trial,  the  new 
car  being  still  so  in  Murff's  possession.. 

Such  was  the  sum  and  substance  of  the 
transaction,  without  going  into  further  and 
Immaterial  details.  The  new  car  was  un- 
doubtedly subject  to  the  orders  of  Caveness 
and  could  have  been  taken  ont  by  him  at  any 
time;  It  was  undlsputedly  the  intention  of 
Murff  to  sell,  of  Caveness  to  buy,  and  both 
thought  that  a  sale  of  the  machine  had  ac- 
tually been  made  and  that  title  had  passed. 
It  is  true  no  particular  time  for  payment  of 
the  balance  of  the  agreed  price  was  fixed, 
and  that  shortly  after  the  purchase,  when 
Caveness  told  Murff  he  did  not  then  have 
the  money  to  pay  the  car  out,  Murff  offered 
to  take  his  notes  for  tiie  balance,  which 
Caveness  declined  to  give,  saying  that  he 
wanted  to  pay  cash  for  it  and  asking  Murfl; 
to  hold  It  a  little  while  longer  for  him;  but 
that  would  not  uproot  the  accomplished  fact 
that  a  sale  had  already  been  specifically 
agreed  upon,  that  nothing  further  remained 


to  be  douQ.  to,  and  that  delivery  of  the  sub- 
jeet-matter  thereof  had  been  eftected  by  the 
turning  over  of  possession  of  it  by  the  buyer 
to  the  seller  to  be  held  subject  to  the  former's 
order. 

There  is  an  utter  absence  throughout  the 
entire  body  of  evidence  of  any  intimation 
even  that  full  payment  In  cash  of  the  bal- 
ance of  the  purchase  price  before  removal  of 
the  car,  or  In  the  alternative  the  giving  of 
a  note  therefor,  were  made  or  understood  to 
be  conditions  precedent  to  completion  of  the 
contract  of  sale,  or  that  they  were  part  and 
parcel  of  it.  To  now  read  that  effect  Into  the 
dealings  of  the  parties  anyway,  as  appel- 
lants insist  should  be  done,  would  simply 
amount  to  the  making  of  a  new  contract  for 
them;  and  right  there,  we  think,  lies  the 
clear  differentiation  between  the  case  here 
presented  and  the  line  of  authorities  relied 
upon  and  so  forcefully  discussed  In  this  court 
by  counsel  for  appellants.  The  leading  case 
perhaps,  and  the  one  seemingly  presenting 
the  principle  upon  which  they  all  proceed, 
Is  Lang  V.  Rlckmers,  70  Tex.  108,  7  S.  W. 
527,  where  our  Supreme  Court,  through  Jus- 
tice Stayton,  says: 

"When  the  contract  of  sale  Is  that  the  goods 
shall  be  paid  for  with  cash,  or  notes  executed 
by  the  vendee  or  a  third  person,  the  sale  is  on 
condition  that  the  payment  be  made,  and  until 
this  is  done'  the  title  to  the  goods  remains  in 
the  vendor,  notwithstanding  they  may  have 
come  into  the  possession  of  the  vendee,  unless 
it  appears  that  they  were  delivered  to  the  pur- 
chaser with  intent  to  waive  the  condition  of 
payment." 

Of  similar  Import  also  are  the  following 
additional  ones:  Orange  Iron  Works  v.  Staf- 
ford, 178  S.  W.  683;  Stevens  v.  Mattern,  164 
S.  W.  451 ;  Continental  Bank  &  Trust  Co.  v. 
Hartman,  129  S.  W.  ITS;  Slay  ton  ft  Co.  v. 
Horsey,  01  S.  W.  7»9;  Victor  Safe  &  Lock 
Co.  V.  Texas  State  Trust  Co.  et  al.,  101  Tex. 
94,  104  S.  W.  1040;  Halff  Co.  v.  Jones,  169 
S.  W.  906. 

.  An  examination  of  these  cases  discloses 
that  in  each  and  all  of  them  the  understand- 
ing and  clear  intention  of  the  parties  was 
that  no  sale  should  take  place  until  the  cash 
had  been  paid  or  the  notes  given;  that  Is,  that 
such  conditions  precedent  constituted  part  of 
the  contract  Itself,  the  very  thing  we  have 
found  lacking  here.  In  all  those  Instances  the 
sale  was  therefore  plainly  a  conditional  one, 
and  title  did  not  pass  until  the  condition  had 
been  complied  with  or  waived,  notwithstand- 
ing the  fact,  as  Judge  Stayton  says  in  the 
portion  quoted  from  his  opinion  In  the  Lang 
Case,  possession  may  have  In  the  meantime 
been  given  to  the  would-be  purchaser. 

But  analogy  does  not  exist  between  that 
class  of  cases  and  the  one  before  us.  Here 
the  agreement  to  make  the  sale  was  specific, 
complete,  nothing  remained  to  be  done  to 
Identify    the   property,    and    delivery    was 
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actually  effected;  in  other  words,  the  sale 
was  absolute,  conseQuently  the  title  passed. 
Brewer  t.  Blanton,  66  Tex.  532,  1  S.  W.  572 ; 
Carriage  C!o.  t.  Lusk,  11  Tex  Civ.  App.  493, 
.33  S.  W.  154;  Bank  t.  Strickland,  32  Tex. 
Civ.  App.  91,  74  S.  Wl  688;  Leonard  v.  Davis, 
1  Black,  476, 17  I*  Ed.  222;  Blanton  v.  Lang- 
ston,  60  Tex.  149;  Barrett  v.  Goddard,  2  Fed. 
Cas.  911,  No.  1046. 

Neither  does  it  make  any  difference  that 
possession  was  not  actually  turned  over  to 
Caveness — the  undisputed  proof  being  that 
Murff  was  to  keep  the  car  for  him  until  be 
called  for  it — under  the  principle  thus  stated 
by  Judge  Story  in  Barrett  v.  Goddard,  supra: 

"The  principle  *  *  *  is  sonnd;  that  is, 
that  a  continuance  of  the  possession  of  the  ven- 
dor does  not  prevent  the  delivery  being  com- 
plete, if  nothing  further  remains  to  be  done  on 
either  side,  and  the  possession  is  by  mutual 
consent."  "There  is  nothing  in  reason  or  prin- 
ciple to  make  the  present  case  different,  sim- 
ply because  the  bales  of  cotton  remained  in 
the  plaintiff's  own  warehouse.  It  was  part  of 
the  bargain,  that  they  should  so  remain,  and 
a  part  of  the  consideration  of  the  promise." 

To  the  same  effect  are  Stone  v.  Davis,  175 
S.  W.  772,  and  H(9kiil8  T.  Partridge,  71  Tex. 
606, 10  S.  W.  214. 

Moreover,  the  intention  of  the  parties  them- 
selves, to  be  asceratlned  from  their  express 
declaration,  or  from  the  circumstances  pre- 
sented, or  both,  is  the  dominating  considera- 
tion in  determining  whether  or  not  title  has 
passed  In  the  sale  of  a  ctiattel.  35  Qyc.  278 ; 
Whitsett  V.  Carney,  124  S.  W.  444. 

Under  these  conclusions,  It  is  deemed  un- 
necessary to  pursue  the  discussion  further; 
we  think  title  to  the  Case  car  had  passed 
fom  Murff,  which  left  him  then  owning  only 
the  one  levied  upon. 

[2]  But  was  his  status  toward  a  family 
such  as  to  entitle  him  to  claim,  it  to  be  ex- 
empt? It  is  thought  an  affirmative  answer 
should  be  given  to  this  inquiry.  Murff  and 
his  wife  were  divorced  by  judgment  of  the 
district  court  of  Harris  county,  Tex.,  ren- 
dered two  years  and  three  months  prior  to° 
this  injunction  hearing.  They  had  two  chil- 
dren, a  son  15  and  a  daughter  17;  but  the 
decree  did  not  award  their  custody  to  either 
parent.  After  the  divorce  the  daughter  lived 
continuously  with  the  mother,  and  the  son 
with  the  father  for  the  greater  portion  of 
the  time  until  he  entered  a  naval  training 
camp  in  February  before  the  trial  late  in 
March,  he  having  only  been  with  his  mother 
when  his  father  was  out  of  town,  and  almost 
his  entire  expenses  during  that  intervening 
period,  including  his  board  and  tuition  at 
different  schools,  being  paid  for  by  his  fa- 
ther; Indeed,  when  the  boy,  then  only  17 
years  old,  left  for  the  training  camp,  the 
father  gave  him  enough  money  to  last  until 
his  first  pay  day  and  sent  another  and  final 
remittance  to  him  there  the  latter  part  of 


February.  At  the  time  this  testimony  was 
given,  March  25tb  the  government  was  tar- 
nishing everything  the  boy  needed. 

While,  as  before  stated,  the  daughter  did 
not  live  with  her  father  subsequent  to  the 
divorce,  he  did  contribute  to  her  support 
also,  saying,  when  asked  In  what  way: 

"In  every  partieular  that  she  lias  ever  coll- 
ed on  me.  She  has  hid  a  drawing  privilege  on 
my  bank  account  since  die  graduated,  and  she 
has  had  the  use  of  my  automobile  whenever 
she  wanted,  and  everything  else  that  I  had  that 
she  wanted  she  has  had. 

"Have  yon  ever  sent  anything  out  to  her  in 
the  way  of  clothing  and  food  since  she  has 
been  living  with  her  mother?    A.  Tes,  sir. 

"Q.  Stete  briefly.  A.  Nothfaig  in  the  way 
of  food,  except  fruit  and  such  tilings.  She  goes 
to  town,  and  I  have  an  account  at  most  all  the 
stores  in  town,  and  she  would  go  and  buy  her 
shoes  and  clothes  when  she  was  not  working 
and  pay  for  them  with  a  check  on  my  account." 

It  Is  thought  these  facts  easily  make  a 
different  case  from  that  presented  In  Ham- 
mond V.  Pickett,  158  S.  W.  174,  decided  by 
this  court,  to  which  appellants  refer.  There 
a  divorce  from  bed  and  board  In  favor  of 
the  wife  had  been  granted  by  the  courts  of 
Louisiana,  the  decree  giving  her  custody  of 
the  sole  child  of  the  marriage.  Neither  she 
nor  the  child  had  ever  lived  in  Texas,  nor 
were  shown  to  have  had  any  intention  of 
doing  so.  Following  the  divorce,  Pickett 
himself  had  moved  to  Texas,  where  he  had 
since  lived  as  a  single  man,  and  three  years 
afterwards  set  up  these  foreign  relations 
as  constituting  him  the  head  of  a  family 
within  the  meaning  of  the  exemption  statutes 
and  entitling  him  to  protection  as  such;  the 
court  in  part  said: 

'The  custody  of  the  child  was  awarded  to 
the  mother  by  the  decree  of  divorce,  and  is  a 
member  of  her  family,  and  not  of  his.  He 
baa  no  family  unless  the  wife  or  child  consti- 
tute it,  and  the  one  has  been  freed  from  that 
relation  by  the  decree  of  divorce,  and  the  oth- 
er, 80  far  as  he  is  concerned,  by  the  judgment 
of  the  court  which  deprives  him  of  its  cnstody." 

Surely  the  same  principle  could  not  alike 
rule  that  case  and  this,  for  here  Murff  had 
not  been  deprived  of  the  legal  custody  of 
either  of  his  children,  and  was  actually  liv- 
ing with  and  almost  entirely  supporting  one 
of  them  except  for  his  temporary  absence  In  a 
training  camp.  It  is  true  the  court  in  the 
opinion  quoted  from  further  remarked  that 
the  exemption  under  our  statute  is  not  to 
the  head  of  the  family,  but  to  the  family,  and 
that  is  the  wording  used.  The  distinction 
seems  to  us  artificial,  however,  and  to  be' 
wholly  without  point  as  applied  to  the  situa- 
tion here,  t>ecause,  when  the  provisions  of 
the  Constitution  upon  which  the  statute  de- 
pends are  looked  to,  the  terms  are  found  to 
be  used  interchangeably.  Constitution  of 
Texas,  art.  16,  {§  49,  50,  51. 

Our  decisions  have  likewise  generally  so 
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treated  tbem,  and  It  lias  often  been  bald, 
that— 

"The  mere  moral  and  natnral  obligation  to 
support  and  a  condition  of  dependence  and  ac- 
tual support  are  sufficient  to  constitute  one 
the  head  of  a  family."  Wolfe  v.  Buckley,  52 
Tex.  641;  Lane  y.  Phillips,  69  Tez.  240,  6  S. 
W.  eiO,  5  Am.  St.  Eep.  41;  Barry  v.  Hale,  2 
Tex.  Civ.  App.  668,  21  S.  W.  783;  Smith  y. 
Wright  13  Tex.  Civ.  App.  480,  36  S.  W.  324; 
Bank  ▼.  Crnger,  81  Tex.  Civ.  App.  17,  71  S. 
W.  784. 

And  further  that  the  divorced  husband 
may  still  be  the  head  of  a  family,  despite  the 
failure  of  his  children  to  constantly  live  with 
him  and  his  acquiescence  in  their  temporary 
residence  with  their  mother.  Zapp  v..StPoh- 
meyer,  75  Tex.  639,  13  S.  W.  9;  Hall  v. 
Fields,  81  Tex.  553,  17  S.  W.  82;  Bahn  V. 
Starcke,  89  Tex.  203,  34  S.  W.  103,  59  Am. 
St  Rep.  40. 

In  Stone  v.  IfcClellan,  36  Tex.  dv.  App. 
364,  81  S.  W.  751,  it  is  said  that  the  right  of 
a  husband  to  the  custody  of  and  his  liabil- 
ity for  the  support  of  his  children  constitutes 
him  the  head  of  a  family,  while  In  Speer  et 
al.  V.  Sykes,  102  Tex.  451,  119  S.  W.  86,  132 
Am.  St  Rep.  896,  the  Supreme  Court,  through 
Judge  Brown,  held  that  a  divorce  and  award 
of  custody  of  the  children  to  the  mother  did 
not  discharge  the  father's  legal  and  moral 
obligation  to  support  them,  nor  deprive  him 
of  the  homestead  right  as  the  head  of  a 
family,  even  though  his  children  lived  apart 
from  him.  The  holding  in  Shook  v.  Shook, 
145  S.  W.  682,  in  which  a  writ  of  error  was 
denied,  is  of  like  effect. 

Under  these  pronouncements,  it  Is  not 
perceived  how  the  appellee  here  could  prop- 
erly have  been  denied  the  writ  he  sought, 
and  the  trial  court's  action  in  awarding  it  is 
In  all  things  affirmed. 

Affirmed. 


GULF  &  INTERSTATE  RT.  CO.  OF  TEX- 
AS V.  STEPHENSON  et  nx.     (No.  7675.) 

(Court  of  Civil  Appeal*  of  Texas.     Galveston. 

Uardi  14,  1919.    Rehearing  Denied  March 

27,  1919.) 

1.  Tbiai.  €=»252(5)— iNSTRucTioNa— Want  op 

EVIDENCaR    TO    SUPPOBT. 

In  railroad's  condemnation  proceedings  the 
conrt  properly  refused  a  requested  charge  that 
the  jury  Aould  not  consider  injuries,  if  any, 
wUdi  the  dwnera  sustained  in  common  with  the 
community  in  general,  not  peculiar  to  them, 
where  there  was  no  evidence  that  the  communi- 
ty generally  sustained  injury. 

2.  Eminent  Domain  <S=»262(5)  —  Habmless 
Ekbob— iNsraucTioN. 

In  a  railroad's  condemnation  proceedings, 
where  the  jury  found  that  the  land  was  not  in- 
creased in  value  by  the  taking  of  the  part  con- 


demned, failure  to  re(iulre  It.to  state  the  amount 
of  any  increase  in  the  -value  of  the  rest  of  the 

owners'  land  was  harmless. 

I 

3.  Evidence    ^=»48S-Opinion— Land   Val- 
■CEft— Qualifications  op  Witness. 

In  a  railroad's  condemnation  proceedings, 
an  owner  of  the  land,  who  had  lived  in  the 
neighborhood  for  31  years,  and  on  his  then  farm 
for  25  years,  having  been  deputy  tax  assessor 
in  the  neighborhood  for  several  years,  and  well 
Informed  as  to  the  nature  of  lands  in  the  vi- 
cinity, held  qualified  to  testify  as  to  market 
value. 

4.  EviDKNca:  «=»474(18)— Opinion  of  Land- 
owNEa— Value. 

In  a  railroad's  condemnation  proceedings, 
the  owner  of  the  land  was  properly  permitted 
to  testify  in  his  own  behalf  that  the  fair  mar- 
ket value  of  the  land  taken  prior  to  its  taking 
was  $100  an  acre. 

5.  Evidence    <S=>142(2)— Value    of    Land- 
Sales  of  Otheb  Land. 

In  a  railroad's  condeihnation  proceedings, 
the  owner  of  the  land  was  properly  permitted  to 
testify  to  sales  of  land  four  or  five  miles  from 
his  own,  against  objection  that  there  was^no 
showing  whether  the  sales  wore  for  cash  or  cred- 
it or  whether  there  were  any  improvements  on 
the  lands  sold,  where  the  owner  stated  that 
there  were  no  improvements  on  one  tract  sold, 
except  a  small  box  house,  etc. 

Appeal  from  Galveston  County  Court; 
George  E.  Maon,  Judge. 

Condemnation  proceedings  by  the  Gulf  & 
Interstate  RaUway  Company  of  Texas 
against  Joseph  E.  Stephenson  and  wife, 
wherein  defendants  filed  opposition  and 
exception  to  the  award  of  damages.  From 
Judgment  for  defaidants  on  the  Jury's  find- 
ings, the  railway  company  appeals.    AlBnned. 

Terry,  Gavin  &  MiUs  and  Frank  J.  Wren, 
aU  of  Galveston,  for  appellant. 

Frank  S.  Anderson,  of  Galveston,  for 
appellees.  ' 

LANE,  J.  The  appellant  Gulf  &  Inter- 
state Railway  Company  of  Texas,  Instituted 
proceedings  In  the  county  oonrt  of  Galveston 
county  to  condemn,  for  raUroad  purposes, 
certain  land  owned  by  appellees,  Joseph 
E.  Stephenson  and  wife,  situated  In  Galves- 
ton county.  Commissioners  were  duly  ap- 
pointed and  qualified,  and  thereafter  duly 
made  their  award,  assessing  damages  against 
appellant  in  favor  of  appellees  in  the  sum 
of  $150.  In  due  time  appellees  filed  their 
opposition  and  exception  to  said  award, 
alleging,  in  substance,  that  the  award  was 
whoUy  insufficient  In  that  the  land  taken 
was  of  much  greater  value  than  the  sum 
awarded,  and  that  In  addition  to  the  loss 
of  the  land  taken  their  lands  on  both  sides 
of  the  strip  taken  were  damaged,  and  that 
no  special  benefits  accrued  to  them  by  reason 
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of  the  construction  of  the  railroad  of  appel 
lant.  They  pleaded  their  total  damages  at 
$1,500. 

Tliereafter  the  cause  tras  submitted  to 
the  jury  upon  special  issues,  as  follows : 

"First.  What  do  you  find,  from  the  evidence, 
is  the  market  value  of  the  portions  of  the  tracts 
talcen  by  the  railway  company,  as  described  in 
the  petition? 

"Second.  Do  you  find,  from  the  evidence,  that 
the  remainder  of  said  tracts  increased  in  value 
by  the  taking  of  portions  by  the  railway  com- 
pany? 

"Third.  Do  you  find,  from  the  evidence,  that 
the  remainder  of  the  tracts  was  diminished  in 
value  by  taking  of  the  portions  by  the  railway 
conspany ;  if  so,  what  was  the  reasonable  value, 
as  shown  by  the  evidence  of  such  decrease?" 

To  the  first  question  the  jury  answered, 
$75  per  acre,  total  $240.75. 

To  the  second  they  answered.  No. 

To  the  third  they  answered,  $259.25. 

Upon  these  findings  the  court  rendered 
judgment  for  appellees  for  the  sum  of 
$500.  From  this  judgment  the  railway  com- 
pany has  appealed. 

By  the  first  assignment  it  la  Insisted 
that  there  was  no  evidence  to  support  the 
findings  of  the  jury  that  appellees  were  dam- 
aged in  the  sum  of  $500,  nor  to  support  a 
finding  for  any  sum  greater  than  $150. 

We  deem  It  unnecessary  to  set  out  the 
evidence,  which  we  think  was  amply  suf- 
ficient to  support  the  findings  of  the  Jury, 
both  as  to  the  value  of  the  land  taken  and 
the  damage  to  the  other  lands  of  appellees. 
The  assignment  is  overruled. 

[1]  The  second  assignment  is  as  follows: 

"The  court  erred  in  submitting  special  issue 
thiid  of  his  charge  to  the  jury  for  the  reason 
that  in  said  special  issue  he  did  not  iiinit  the 
jury  to  the  damages  sustained  by  the  defendants 
peculiar  to  them,  and  did  not  instruct  the  jury 
that  they  were  not  to  consider  those  injuries, 
if  any,  that  the  defendants  sustained  or  receiv- 
ed in  common  with  the  community  in  general, 
and  which  were  not  peculiar  to  them  and  con- 
nected with  their  ownership,  use,  or  enjoyment 
of  the  particular  parcels  of  land." 

And  the  third  assignment  is  a  complaint 
of  the  refusal  of  the  court  to  charge  the 
jury  at  the  request  of  appellant  that  they 
should  not  take  into  consideration  such 
Injuries,  if  any,  which  appellees  sustained 
in  common  with  the  community  generally, 
and  which  are  not  peculiar  to  him  and 
connected  with  his  ownership,  use,  and  en- 
joyment of  his  lands. 

These  assignments  cannot  be  sustained. 
There  Is  no  evidence  even  remotely  tend- 
ing to  show  that  the  community  generally 
sustained  any  injury  whatever  by  reason 
of  the  taking  of  appellees'  land,  or  by  the 
construction  of  appellant's  railroad,  but 
all  the  evidence  shows  that  the  injuries 
complained  of  related  to  and  were 
directly  connected  with  the  ownership,  use, 


and  enjoyment  by  appellee*  of  their  farm 
lands,  and  no  other  land  or  pro];>erty.  There- 
fore the  court  properly  refused  the  requested 
cliarge.  Dallas,  P.  &  S.  Ry.  Co.  v.  Day,  3 
Tex.  Civ.  App.  353,  22  S.  W.  538. 

[2]  By  the  fourth  assignment  insistence 
Is  made  that  the  court  erred  In  submitting  to 
the  jury   the  following  question: 

"Do  you  find,  &om  the  evidence,  that  the 
remainder  of  said  tracts  increased  in  value  by 
the  taking  of  portions  by  the  railway  company?" 

— because  the  jury  were  not  asked  to  find 
the  value  of  such  Increase  In  the  remainder 
of  the  tracts  of  land  caused  by  the  taking 
of  portions  thereof  by  the  appellant.  If  any. 

We  think  the  court  should  have  instruct- 
ed the  jury  that.  In  the  event  they  should 
find,  In  answer  to  the  question  propounded, 
that  there  was  an  Increase  In  value,  to  state 
the  amount  of  such  increase;  but,  in  view  of 
the  fact  that  the  jury  In  answer  to  such 
question  answered  that  there  was  no  Increase 
in  the  value  of  the  land  of  appellees  by  rea- 
son  of  the  taking  Of  portions  thereof  by  the 
railway  company,  the  failure  to  require  the 
jury  to  state  the  amount  of  such  increase. 
If  any  they  should  find,  became  immaterial 
and  harmless. 

[3-6]  By  the  fifth,  sixth  and  seventh  as- 
signments It  is  Insisted  that  the  trial  court 
erred  In  the  following  particulars:  First,  in 
permitting  appellee  J.  E.  Stephenson  to  testi- 
fy as  to  the  market  value  of  the  land  taken  by 
appellant  for  right  of  way  purposes,  l)ecause  It 
was  not  shown  that  the  witness  was  quali- 
fied to  testify  in  that  regard ;  second,  in  per- 
mitting said  witness  to  testify,  in  his  own 
behalf,  that  the  fair  market  value  of  the 
land  taken,  prior  to  its  taking,  was  $100  per 
acre;  third.  In  permitting  the  witness  to  testi- 
fy to  the  sales  of  land  situated  four  or  five 
miles  from  the  land  involved  in  this  cause, 
without  showing  whether  or  not  such  sales 
were  for  cash  or  credit,  or  whether  there 
were  any  Improvements  on  said  lands  so  sold. 
'Hone  of  these  contentions  can  be  sustained. 

The  witness  Stephenson  testified  substan- 
tially that  he  bad  lived  in  the  neighborhood 
of  the  lands  involved  in  this  cause  for  31 
years,  and  on  the  farm  where  he  now  lives 
for  25  years;  that  he  has  been  deputy  tax 
assessor  in  that  neighborhood  for  several 
years,  and  well  Informed  as  to  the  nature 
of  the  lands  In  that  vicinity ;  that  the  sur- 
rounding country  was  a  sparsely  settled 
farming  community;  that  he  knew'of  a  sale 
of  about  40  acres  of  land  about  four  miles, 
distant  from  his  land,  with  no  Improvements 
thereon,  except  a  small  box  house,  at  $600  for 
the  whole  tract,  and  that  he  knew  of  the  sale 
of  50  acres  near  the  town  of  Bolivar  at 
$2,500  for  the  whole  tract;  that  the  3.21  acres 
of  his  land  taken  by  appellant  was  the  high- 
est and  best  land  he  had  on  his  farm ;  that 
be  cultivated  the  same  before  it  wat  taken. 
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and  raised  thereon  cotton,  com,  sweet  pota- 
toes, Irlsli  potatoes,  vegetables,  etc.;  that 
tbe  land  taken  was  worth  $100  per  acre; 
that  no  tract  of  land,  a  high  tract  snch  aa 
that  part  taken,  could  be  bought  in  that  com- 
munity for  ?100  per  acre;  that  the  ridge 
along  and  upon  which  the  railway  right  of 
way  was  laid  constituted  the  best  land  he 
had;  that  the  portion  taken  was  under  a 
Iilgh  state  of  cultivation,  and  that  he  has 
raised  thereon  610  pounds  of  Island  cotton 
to  the  acre;  that  he  had  offered  Fahey  ft 
McCarthy  $100  per  acre  for  a  tract  of  land 
near  Elm,  Grove,  close  to  the  bay,  and  they 
refused  his  offer. 

We  think  this  testimony  was  properly  ad' 
mltted. 

We  find  no  such  error  committed  in  the 
trial  of  the  cause  as  should  cause  a  reversal 
of  the  Judgment  of  tbe  trial  court ;  therefore 
said  judgment  is  In  all  things  affirmed. 

Affirmed. 


OTKES  et  al.  v.  FISCHU  (No.  7686.) 

(Court  of  CHvil  Appeals  of  Texas.     Galveston. 

April  16,  1019.     Rahearlng  Denied 

May  8,  1919.) 

1.  Pleadino  «=s>248(8)  — Amendhbitt-^Nxw 
Cattse  or  Action— Chabob  of  Venui. 

Where  original  petition  was  amended  only 
to  the  extent  of  changes  dae  to  a  different  stage 
having  been  reached  in  tbe  progress  of  negotia- 
tions for  exchange  of  properties,  held,  that  dif- 
ferent causes  were  not  stated,  and  court  did  not 
err  in  overruling  defendants'  plea  asking  a 
transfer  of  cause  to  tbe  county  to  whidt  they 
had  moved  between  the  time  of  filing  of  original 
and  amended  petitions. 

2.  Appeal  and  Bbbob  iS=»843(4)— Review— 
Mattebs  Not  Essential  to  Disposition  or 
Casb. 

Since  defendants^  plea  of  privilege  cannot 
be  sustained,  it  is  unnecessary  to  consider 
whether  it  was  waived. 

3.  EacBowa  «=>12— Tnas  Wbxn  iNsrsDiairv 
Takes  Bnxcr. 

A  deed  placed,  ixi  escrow  to  be  delivered  on 
compliance  with  specified  conditions  becomes 
effective  on  the  fulfillment  of  the  conditions, 
though  there  is  no  actual  delivery. 

4.  ESCBOWB  «s»18  —  Dbuvkbt  —  Bxlatior 
Back. 

Where  delivery  is  to  a  third  person  in  es- 
crow for  delivery  to  grantee  upon  compliance 
with  specified  conditions,  a  delivery  as  directed 
relates  back  so  as  to  divest  the  title  of  the  gran- 
tor from  the  first  delivery. 

5.  Irjuhction  «=>194— Extent  or  Rsuxr— 
TiTLX  ANn  Possession  or  Land. 

In  soit  to  restrain  defendant  from  interfer- 
ing with  plaintiiTs  use  and  possession  of  prop- 
erty received  from  defendants  in  exchange  for 
her  own,  where  defendants  disputed  plaintiff's 


title  and  songht  to  recover  it  for  themselves,  it 
was  not  improper  for  the  court  to  render,  jndg^ 
ment  against  defendants  for  title  and  posses- 
sion. 

6.  Injunction  ®=>194^RKLiEr— Restbainino 
Suit  at  Law. 
Wkere  defendants  threatened  to  forcibly  re- 
enter and  take  possession  of  property  deeded  to 
plaintiff  in  exchange  for  plaintiff's  property, 
and  rescind  trade  for  sole  reason  that  they  were 
unsatisfied  with  their  bargain,  after  having  lived 
upon  plaintiff's  property  for  11  months,  it  was 
a  proper  exercise  of  the  court's  power  in  suit 
to  restrain  such  acts  to  enjoin  the  institution 
of  furthw  suits  by  defendants. 

Appeal  from  District  Court,  Austin  County; 
M.  C.  Jeffrey,  Judge. 

Suit  by  Mrs.  Mollie  Flschl  against  Frank 
Sykes  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

W.  A.  Barlow,  of  Taylor,  for  appellants. 
C.  G.  Krueger,  of  BellvUle,  and  Mathis, 
Teague  &  Mathis,  of  Brenham,  for  appellee. 

GRAVES,  J.  On  August  24, 1915,  the  par- 
ties to  this  litigation  executed,  each  to  the 
other,  separate  30-day  option  contracts  for 
the  exchange  between  them  of  their  respective 
properties  located  in  tbe  towns  of  Sealy  and 
Taylor,  Tex.  Appellants,  who  were  .defend- 
ants below  and  owned  the  Taylor  property, 
agreed  to  give  a  difference  of  $3,000  between 
It  and  that  at  Sealy  owned  by  the  appellee, 
who  was  plaintiff,  to  be  represented  by  their 
notes  in  that  amount  secured  by  a  vendor's 
lien  on  the  Sealy  in<operty. 

What  are  deemed  the  material  further  de- 
velopments of  this  transaction  are  thus  stat- 
ed in  the  trial  court's  findings  of  fact: 

"(5)  I  flad  that  on  the  4th  day  of  September, 
191S,  tiM  -defendants  abandoned  the  above  op- 
tion and  entered  a  new  contract,  and  made,  exe- 
cuted, and  acknowledged  a  deed  conveying  the 
Taylor  property  to  plaintiff. 

"(6)  I  find  that  <»  the  4tb  day  of  September, 
1915,  that  plaintiff  abandoned  the  above  option 
and  entered  into  a  new  contract — made,  exe- 
cuted, and  acknowledged  a  deed  conveying  the 
Sealy  property  to  defendants. 

"(7)  I  find  that  the  consideration  moving  for 
these  deeds  was  the  exchange  of  the  properties 
described.  The  defendants  promised  to  pay  the 
plaintiff  $8,000  difference,  for  which  they  exe- 
cuted their  notes,  secured  by  a  vendor's  lien 
on  the  Sealy  property.  • 

"(8)  I  find  that  upon  the  making  of  said  deeds 
they  were  delivered  to  C.  C.  Glenn,  of  Sealy, 
Austin  county,  Tex.,  under  and  by  virtue  of  an 
agreement  by  the  parties  that  said  deeds  should 
be  delivered  by  the  said  Glenn  to  the  respective 
grantees  therein  at  such  time  and  when  title  to 
said  property  should  be  passed  upon  and  found 
to  be  good. 

"(9)  X  find  that  the  titles  to  said  respective 
properties  were   ascertained   and   foand   to   be 
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good;  that  snch  ascertaiDment  and  findings 
were  .  accomplished  within  a  reasonable  time 
after  the  ezecntion  of  said  deeds;  and  that  the 
delivery  of  the  deed  by  O.  O.  Glenn  to  plaintiff 
was  in  accordance  vrith  the  agreement  under 
which  the  same  waa  delivered  to  him  to  be  de- 
livered to  plaintiff. 

"(10)  I  find  that  the  tiUe  to  the  Sealy  prop- 
erty was  ascertained,  found  to  be  good,  and  de- 
fendants apprised  thereof  prior  to  any  effort  on 
their  part  and  prior  to  any  expressed  intention 
on  their  part  to  rescind  or  withdraw  from  the 
trade  hereinabove  specified. 

"(11)  I  further  find  that  the  defendants  em- 
ployed W.  A.  Barlow,  an  attorney  of  William- 
son county,  Tex.,  to  pass  on  the  title  of  the 
Sealy  property;  that  the  plaintiff  furnished  an 
abstract  of  title  to  the  said  Barlow ;    and  that 

said  attorney,  on  the  day  of  November, 

1915,  wrote  an  opinion  and  addressed  it  to  the 
defendant  Frank  Sykes  and  mailed  a  copy 
thereof  to  C  C.  Glenn,  attorney  for  Mrs.  ftlollie 
Fischl,  plaintiff  herein,  in  which  opinion  he  said 
there  were  three  objections  to  the  title  of  said 
property,  specifying  same,  and  that  when  the 
said  three  objections  were  met  that  in  his  opin- 
ion the  title  to  said  property  would  be  In  the 
plaintiff,  Mrs.  Mollie  Fischl,  and  a  deed  from  ber 
properly  drawn  and  properly  executed  would 
vest  a  fee-simple  title  in  the  party  to  whom  the 
deed  was  made. 

"(12)  I  find  that  said  objections  as  outlined 
by  Mr.  Barlow  were  met,  and  that  thereafter 
Mr.  Barlow  forwarded  the  abstract  of  title  to 
the  Sealy  property  to  the  said  C.  C.  Glenn 
without  further  comment  or  objection,  and  that 
the  said  Glenn  delivered  to  the  plaintiff  herein 
the  deed  from  the  defendants  to  the  Taylor 
property  and  offered  the  deed  from  Mrs.  Mollie 
Fischl  to  the  Sealy  property  to  the  defendants 
herein,  who  refused  same;  that  up  to  the  time 
of  the  delivery  and  offer  of  delivery  of  the  re- 
spective deeds  to  the  respective  parties  no  ob- 
jection had  been  made  to  tbe  said  C.  0.  Glenn 
as  to  the  defendants  desiring  to  rescind  the 
trade. 

"(13)  I  find  that  the  defendants  removed  from 
the  Taylor  property  in  August,  1915,  to  the 
Sealy  property,  and  went  into  possession  of  the 
Sealy. property  and  used,  occupied,  and  claim- 
ed the  same  as  their  home  for  11  months ;  that 
the  defendant  Frank  Sykes  caused  a  large  sign 
to  be  erected  on  the  Sealy  property  as  follows: 
'Sykes  Hotel;'  that  the  said  Sykes  became  a 
citisen  of  Austin  county,  and  paid  Us  poll  tax 
and  voted  in  Austin  county,  Tex.;  that  posses- 
sion of  the  Taylor  property  was  delivered  to 
plaintiff  at  the  time  of  the  removal  of  the  de- 
fendants therefrom;  and  that  the  defendants 
recognized  and  treated  the  Taylor  property  as 
the  property  of  plaintiff,  as  shown  by  the  cor>- 
respondence  introduced  in  evidence. 

"(14)  I  find  that  defendants  were  not  prompt- 
ed in  their  desire  and  effort  to  rescind  said 
trade  by  any  dissatisfaction  with  the  tittle  there- 
to, but,  after  having  lived  upon  the  Sealy  prop- 
erty for  11  months,  they  became  dissatisfied 
■witk  their  bargain,  and  for  that  reason  alone  at- 
tempted to  rescind  the  trade. 

"(15)  I  find  that  the  defendants  threatened 
to  forcibly  re-enter  said  Taylor  property,  take 
possession  thereof  from  plaintiff,  and  that  they 
would  have  done  so  but  for  the  restraining  or- 
der of  this  court  enjoining  them  from  so  doing." 


Mrs.  FUcbl  orlginaUy  'filed  this  salt  in 
July,  1916,  in  the  district  court  of  Austin 
county,  where  all  the  parties  then  resided, 
and  obtained  from  ttie  judge  of  that  court, 
sitting  in  chambers,  an  order  restraining 
Sykes  and  wife  from  interfering  with  her  use 
and  possession  of  the  Taylor  property,  and 
appointing  a  receiver  to  take  charge  of  the 
Sealy  property  daring  the  pendency  of  the 
suit 

Upon  final  trial  before  the  court  without 
a  Jury,  amended  pleadings  having  been  filed 
by  both  parties,  judgment  was  entered  In 
plaintiff's  favor  against  the  defendants  for 
title  and  possession  of  the  Taylor  property, 
perpetually  enjoining  them  from  either  in- 
terfering with  her  possession  and  control 
thereof,  or  from  bringing  or  causing  to  be 
brought  in  any  of  the  courts  of  the  state  any 
suit  for  the  recovery  of,  or  which  might  ei- 
ther affect- or  cast  a  cloud  upon  plalntUTs 
title  to,  the  Taylor  property,  and  establishing 
and  continuing  In  force  the  vendor's  lien  spec- 
ified in  the  deed  to  the  Sealy -yoperty  from 
her  to  them,  referred  to  In  the  above-quoted 
seventh  finding.  From  such  judgment  Sykes 
and  wife  appeal. 

[1]  Their  first  contention  is  that  the  trial 
court  erred  in  not  sustaining  their  plea  of 
privilege  asking  the  transfer  of  the  cause  to 
Williamson  county,  where  they  lived  at  the 
time  it  was  filed.  The  theory  underlying  the 
interposition  of  this  plea  was  that  plaintiff. 
In  her  amended  peUtion,  filed  after  their 
removal  from  Austin  county  to.  Williamson, 
had  sued  them  upon  a  different  cause  of  ac- 
tion from  that  declared  up<Hi  in  her  original 
petition,  which  entitled  them  to  be  sued  there- 
on in  the  latter  county.  After  a  careful  com- 
parison of  the  two  petitions,  we  are  unable 
to  agree  that  different  causes  of  action  are 
stated,  but  think  that  essentially  one  and  the 
same  is  declared  upon  in  both.  It  is  true 
that  a  different  stage  had  been  reached  in  the 
progress  of  the  transaction  between  the  con- 
tending parties  at  the  time  the  amended 
pleading  was  filed,  in  that,  among  other 
changes,  as  the  court  finds,  the  option  con- 
tracts had  meanwhile  been  abandoned,  and 
new  ones  evidenced  by  the  mutually  exchang- 
ed deeds  of  September  4tb  had  superseded, 
title  liad  been  approved,  and  the  purchasers 
had  severally  taken  possession  of  their  new- 
ly acquired  properties ;  but,  modified  only  to 
Qie  extent  of  these  ad  interim  changes,  the 
original  agreement  for  the  exchange  of  their 
different  places  upon  the  same  terms  and  con- 
ditions as  the  final  judgment  reflected,  to- 
gether with  the  rights  arising  therefrom,  and 
nothing  else,  were  substantially  embodied  in 
each  petition. 

[2]  Since,  under  this  view,  the  plea  of  priv- 
ilege could  in  no  event  have  been  good,  it 
is  obviously  unnecessary  to  consider  whether 
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or  not  K  wu  walTBd  through  f&lliue  of  ap- 
pciUants  to  sooner  or  differently  place  them- 
aelves  In  position  to  (KMpplaiii  of  the  order 
overraUng  it 

Through  a  number  of  additional  atwlgn- 
ments  attack  Is  made  upon  the  above-copied 
fiict  findings  aa  being  nnsapportedby  proof, 
and  in  some  Instances  .by  plettdlng  as  well. 
In  response' to  them,  the  statement  of  facts 
has  been  carefully  examined,  with  the  result 
tiiat  each  and  all  of  the  findings  Is  considered 
to  be  BO  clearly  }u8tlfled  aa  to  make  it  unnec- 
essary to  here  repeat  or  reiterate  the,  evi- 
dence upon  whldi  they  are  based.  The  sev- 
eral findings  quoted  are  accordingly  adopted 
by  this  court,  with  correction  of  an  inaccura- 
cy of  statement  in  the  fifth  and  sixth,  which 
should  recite  that  the  option  contracts  were 
merged  Into  and  carried  out  through  the  new 
ones  rather  than  that  they  were  abandoned. 

[t-C]  The  ludgment  Is  further  assailed  as 
being  unsupported  by  the  pleadings  and  proof 
in  several  different  partlcnlars,  but  imder  the 
case  as  made  we  conclude  that  no  error  in 
this  respect  is  shown.  It  is  well  settled  that 
a  deed  placed  in  escrow  to  be  delivered  on 
compliance  with  specified  conditians  becomes 
effective  on  the  fulfillment  of  the  conditloDB, 
though  there  is  no  actual  delivery ;  likewise^ 
where  delivery  is  to  a  third  portion  in  escrow 
for  delivery  to  the  grantee  upon  compliance 
with  specified  conditioner  a  delivery  as  di- 
rected rdates  back  so  as  to  divest  the  title 
of  the  grantor  from  the  first  delivery.  Ac- 
cordingly, inasmuch  as  appellants  here  dis- 
puted the  appellee's  title  and  sought  to  re- 
cover it  themselves,  it  was  not  improper  for 
the  court  to  render  Judgment  against  them 
for  title  and  possession,  and  also  to  adjudge 
that  all  of  tb^  right,  title,  and  interest  be 
divested  out  of  them.  Ketterson  v.  Inscho^ 
65  Tex.  Civ.  App.  150,  U8  a  W.  626 ;  Henry 
▼.  Phillips,  105  Tex.  469,  151  S.  W.  633. 
I  [S]  Neither  was  its  injunction  against  the 
institution  of  further  suits,  under  the  facts 
here  pleaded  and  proved,  beycmd  the  i^oper 
exercise  of  the  court's  power.  In  the  case  of 
Simpson  V.  McOuirk,  194  S.  W.  979,  it  is  said: 

"The  use  of  injanctions  to  stay  actions  at 
law  was  almost  coeval  with  the  establishment  of 
the  chancery  jurisdiction.  WiAout  this  means 
of  interference  to  protect  the  rights  of  its 
suitors,  the  court  of  chancery  could  never  have 
established,  extended,  and  enforced  its  own  Ju- 
risdiction." 

Continuing,  the  court  says: 

"It  is  also  a  well-settled  rule  that  a  court  of 
equity  miay  take  cognizance  of  a.  controversy, 
determine  the  rights  of  all  the  parties,  and  grant 
the  relief  requested  to  meet  the  ends  of  Justice 
in  order  to  prevent  a  multiplicity  of  suits.  1 
t><HBeroy'B  Equity  Jurisprudence,  f  248  et  aeq. 
TJnder  the  foregoing  provisions  of  our  statute 
and  well-established  principles  of'  equity,   the 


diatriot  courts  of  this  stUte,  it  occurs  to  nst  have 
power  to  grant  injuoctions  restraining  any 
party  or  parties  from  entering  into  a  combina- 
tion and  a  conspiracy  to  haras»  and  annoy  a 
citizen  in  the  possession  of  his  property,  and 
especially  when  that  property  is  the  homestead 
of  himself  and  family,  and  to  prevent  them  from 
filing  a  multiplicity  of  suits  against  him  for 
the  purpose  of  harassing  and  annoying  him,  and 
also  to  enjoin  a  party  or  parties  from  doing 
anything  to  interfere  with  his  possession  and 
enjoyment  of  the  premises  when  the  facts  in 
the  petition  make  it  appear  that  such  interfer- 
ence will  do  him  irreparable  injury." 

See,  also,  Railway  Co.  v.  Dowe,  70  Tez.  1, 
6  S.  W.  790;   22  Cyc.  790  and  810. 

From  what  has  been  said  it  follows  that, 
in  our  opinion,  all  assignments  should  be 
overruled,  and  the  judgment  affirmed.  That 
order  has  accordingly  been  entered. 

Affirmed. 


FIRST    NAT.    BANK    OF    NAVASOTA    V. 
TODD.     (No.  7689.) 

(Court  of  Civil  Appeals  of  Texas.     Oalveeton. 

April  10,  1919.    Rehearing  Denied 

May  8,  1919.) 

1.  Appeai,  and  Ebbob  «»1068(3)— -EASirLESB 
Ebbob— iNSTBuanoztB. 

Where  the  evidence  was  of  such  a  condu- 
sive  character  as  to  make  it  doubtful  whetiier 
any  other  concliuion  could  reasonably  have 
been  reached  by  the  jury,  it  was  harmless  error 
for  the  court  in  its  instructions  to  place  the 
burden  of  proof  upon  the  wrong  party. 

2.  Chattel  Mobtoaoes  €=9l57(2)— Failube 
TO  Fiu>— Bona  Fide  Pubcbasebs— Bubden 
OF  Pboof. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  6055,  providing  that  chattel  mortgages  shall 
be  void  as  against  subsequent  mortgagees  or 
lienholders  in  good  faith  unless  forthwith  de- 
posited and  filed  in  the  office  of  the  county 
clerk,  the  burden  is  upon  the  subsequeat  mort- 
gagee or  lienholder  to  show  by  a  preponderance 
of  the  evidence  that  he  was  a  bona  fide  pur- 
chaser or  holder  for  value. 

3>  Chattel  Mobtoaoes  €=>157(2)— FAXLtTSB 
TO  File— Bona  Fidb  Pitechaseb— "Conbid- 
ebation." 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  5655,  providing  Ihat  chattel  mortgages  shall 
be  void  as  against  subsequent  mortgagees  or 
lienholders  in  good  faith  unless  deposited  in  the 
office  of  the  county  derk,  proof  by  subsequent 
mortgagee  of  the  execution  of  his  mortgage  to- 
gether with  the  fact  that  a  note  was  taken  for  a 
less  amount  than  an  old  one  evidencing  the 
same  indebtedness,  and  that  an  extension  was 
granted,  was  not  sufficient  to  show  that  the  sub- 
sequent mortgagee  was  a-  bona  fide  mortgagee 
for  value,  there  being  no  showing  that  the  er- 
tension  was  not  a  mere  incidental;  snch  an 
extension  not  constituting  a  new  consideration 
(citing  Words  and  Phrases,  First  and  Second 
Series,  Conaideration). 


4=9For  otber  cases  see  same  topic  and  KET-NVUBBR  in  all  Key-Numbered  Digests  and  Indexes 
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4.  GHAtm,  MoBTGAenj   «s»157(2)  —  UmE- 
COBDKD  MoBTOAOB— Bora.  Fids  Mobtoaoee 
— Evidence. 
In  action  by  a  subsequent  chattel  mortgagee 
to  foreclose  a  mortgage,  where  a  prior  mortgagee 
Intervened,  evidence  held  to  warrant  a  finding 
that  plaintiff  was  not  a  bona  fide  subsequent 
mortgagee  for  value,  although  the  mortgage  was 
executed  in  renewal  of  an  older  mortgage,  and 
although  the  mortgagee   advanced   the  fees  or 
charges  for  preparing  the  instrument,  and  al- 
though mortgagor  was  credited  with  a  balance 
left  over  of  11.60. 

Appeal  from  District  CJonrt,  Grimes  Coun- 
ty; E.  A.  Berry,  Judge. 

Suit  by  the  First  National  Bank  of  Navaso- 
ta  against  R.  A.  Barker,  in  which  J.  S.  Todd 
intervened.  From  a  judgment  for  interven4r, 
plaintiff  appeals.    Affirmed. 

Lewis  &  Dean,  of  Navasota,  for  appellant 
T.  P.  Bufflngton,  of  Anderson,  and  I.  W. 
Stephens,  of  Ft  Worth,  for  appellee. 

GRAVES,  J.  The  First  National  Bank  of 
Navasota,  appellant  sued  R.  A.  Barker  upon 
two  notes  and  to  foreclose  a  mortgage  dated 
January  20,  1916,  given  to  secure  them  on 
certain  steers,  cows,  horses,  and  mules. 
Pending  the  foreclosure,  in  order  to  prevent 
waste  or  loss,  the  court  ordered  the  steers 
sold,  and  the  proceeds  were  placed  In  the 
registry  of  the  court  to  await  the  outcome  of 
the  litigation. 

Both  of  the  bank's  notes  were  payable 
June  1,  1916,  the  smaller  of  them,  $441.80  in 
amount  bearing  date  of  December  9,  1915, 
while  the  larger  one,  being  for  $5,416.20,  was 
of  even  date  with  the  mortgage  declared  up- 
on, January  20,  1916.  This  mortgage  de- 
scribed the  steers  involved  as  branded  A  B 
on  the  left  side. 

Subsequent  to  the  sale  of  the  steers,  J.  B. 
Todd,  the  appellee  here,  Intervened  tn  the 
cause,  claiming  a  superior  lien  to  that  of  the 
bank  upon  the  steers  and  to  the  proceeds  of 
their  sale  by  virtue  of  his  ownership  of  three 
mortgages  given  by  Barker  to  Evans-Snider- 
Buel  Company,  a  corporation,  in  security  for 
notes  aggregating  $6,134.81,  the  mortgages 
being  dated,  respectively,  January  5,  Janu- 
ary 19,  and  February  5, 1916. 

Defendant  Barker  did  not  answer.  Judg- 
ment going  against  him  as  by  default  and, 
while  the  bank  made  no  answer  to  intervmer 
Todd's  allegations  of  prior  right  to  the 
amount  then  on  deposit  In  court,  the  cause 
was  tried  as  between  these  two  rival  claim- 
ants thereto  before  a  Jury  on  special  issues. 
Upon  the  Jury's  answers  being  returned,  the 
court  entered  Judgment  in  the  bank's  favor 
against  Barker  fbr  the  full  amount  of  the  debt 
and  foreclosure  of  the  mortgage  Hen  declared 
upon  by  it  against  him,  subject  however,  to 


fbe  Men  ot  the  fnterrener  upon  the  simi  so  ok 
deposit  $2,411.60,  which  was  f(M«cl08ed  as  be- 
ing superior  to  the  bank's  claim,  and  the 
amount  was  ordered  paid  over  to  the  inter- 
vener. From  that  Judgment  the  bank  pre> 
sents  this  appeal. 

[1]  In  logical  sequence  the  first  fact  Issue 
below  was  whether. the  steers  described  is 
the  bank's  mortgage  of  January  20,  1916, 
were  the  same  as  those  described  in  the  one 
held  t^  intervener  of  January  6th  preceding. 
This  Inquiry  was  embodied  in  the  second 
special  issue  submitted  to  the  Jury,  and  was 
answered  by  a  finding  that  the  steers  covered 
by  both  instruments  were  the  same.  Irre- 
spective of  where  the  burden  of  proof  in  es- 
tablishing that  fact  lay,  testimony  relating  to 
the  matter  being  freely  ottered  by  both  liti- 
gants, the  overwhelming  weight  of  all  the 
evidence  touching  it  so  amply  supported  the 
Jury's  finding  as  to  make  it  doubtful  whether 
any  other  conclusion  could  reasonably  have 
been  reached.  In  these  drcnmstanoes,  error, 
if  any,  in  advising  the  jury  which  of  the  par^ 
ties  had  the  laboring  oar  in  inducing  that 
conclusion,  obviously  became  immaterial  and 
wholly  harmless.  With  the  evidence  upon 
the  point  of  the  copcluslve  character  stated, 
it  is  not  deemed  necessary  to  reiterate  it  here, 
but  merely  to  make  the  Jury's  finding  our 
own.  The  assignments  critlcistag  that  part 
of  the  court's  charge  dealing  with  the  burden 
of  proof  as  to  the  Identity  of  the  steers  are 
accordingly  overruled  without  more  extended 
discussion. 

[2]  The  steers  then  being  the  same,  since  at 
least  the  first  of  the  intervener's  three  mort- 
gages was  also  nndisputedly  prior  in  point  of 
time  to  the  one  held  by  the  bank,  the  sole 
remaining  question  in  the  contest  for  priority 
of  liens  was  whether  or  not  the  bank  was  a 
bona  fide  purchaser  or  bolder  for  value;  and 
upon  that  issue  It  undoubtedly,  we  think,  had 
the  burden  of  proof,  so  that,  under  the  devel- 
opments of  the  case,  the  trial  court's  instruc- 
tion that  the  bank  had  the  burden  of  proving 
its  case  by  a  preponderance  of  the  evidence 
was  correct  Indeed,  after  the  Identity  of  the 
steers  covered  by  the  mortgages  of  both  par- 
ties had  been  established,  that  became  "the 
whole  case,"  or,  as  Just  suggested,  the  only 
remaining  issue  between  them. 

Upon  this  feature  of  the  case  the  Jury 
found,  in  response  to  special  Issue  No.  1,  that 
at  the  time  the  bank  took  its  mortgage  of 
January  20,  1916,  upon  the  cattle  therein  de- 
scribed, it  parted  with  nothing  of  value  in 
consideration,  or  part  consideration,  for  the 
mortgage.  If,  under  the  facts  here  Involved, 
the  effect  of  that  finding  was  to  leave  the 
bank  without  the  pale  of  protection  as  a 
bona  fide  lienholder  for  value^  and  there  IM 
supporting  evidence,  it  is  thought  the  Judg- 
ment should  be  affirmed. 
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Our  statate  (article  5655,  Vernon's  Sayles' 
Statutes)  provides  In  substance  that  all  sncb 
chattel  mortgages  as  those  Here  under  con- 
slderatlon  sball  be  void  as  against  subsequent 
mortgagees  or  llenholders  in  good  faith,  un- 
less forthwith  deposited  and  filed  in  the  ofiSce 
of  the  county  clerk  of  the  county  where  the 
property  is  then  situated,  or  the  mortgagor 
resides.  In  construing  that  article  and  the 
one  immediately  preceding  it,  article  5664, 
the  Supreme  Court,  in  Bow«n  t.  Wagon 
Works,  »1  Tex.  885,  48  S.  W.  872,  held  that 
there  Is  a  distinction  between  the  terms  "cred- 
itors" and  "purchasers"  as  used  in  these 
statutes,  that  the  former  Includes  only  per- 
sons whose  claims  are,  upon  certain  condi- 
tions, charged  by  law  as  specific  liens  on  the 
property  inrolved,  such  as  holders  of  attach- 
ment, execution,  lodgment,  landlord,  and 
medtanic'B  liens,  while  the  latter  embraces 
all  i>er8ons  who  have  fixed  their  liens  by 
contract  or  act  of  tib6  parties,  such  as  holders 
of  trust'  deeds  or  mortgages,  and  that  in  these 
last-mentioned  Instances  the  mortgageesvmust 
show  that  they  paid  an  additional  valuable 
consideration  for  the  lien  at  the  time  of  its 
execution,  a  mere  pre-existing  debt  alone  not 
being  sufficient  Of  similar  Import  also  is 
the  holding  in  Turner  v.  Cochran,  94  Tex. 
4S5,  which  further  furnishes  direct  authority 
for  our  previously  stated  conclusion  as  to  the 
burden  of  proof  being  upon  the  bank  here,  in 
this  paragraph  quoted  from  page  486  of  that 
opinion  (61  S.  W.  023,  at  page  925): 

"We  therefore  conclude  that  the  harden  of 
proof  was  upon  those  claiming  under  the  junior 
mortgi^e  to  show  tb«  facts  which  would  give 
it  precedence  over  the  prior  deed." 

[3]  Now  the  record  here  disclosed  two  un- 
contrbverted  facts:  First,  that  both  of  the 
bank's  notes  represented  pre-existing  debts ; 
second,  that  while  the  small  note  for  $441.80 
was  not  changed  as  to  its  maturity,  the 
larger  one  for  $5,416.20  was,  contempora- 
neously with  the  taking  of  the  mortgage  of 
January  20,  1916,  extended  so  as  to  become 
due  June  1,  1916,  instead  of  November  1, 
1915,  as  theretofore.  But  there  is  no  evi- 
dence whatever  that  this  extension  was  con- 
tracted for  as  the  consideration  for  the  giving 
of  the  mortgage,  or  that  it  constituted  the 
motive  or  inducemei^t  to  give  that  security. 
There  is  completely  wanting  any  suggestion 
of  that  sort;  the  testimony  merely  showing 
that  upon  the  same  date  with  the  mortgage 
a  new  note,  this  one  for  $5,416.20,  was  taken 
for  a  less  amount  than  an  old  one,  evldendsg 
the  same  indebtedness  and  made  to  mature 
on  Wlo  date  with  the  small  note,  June  1, 
1916w 

No  witness  testified  that  the  mortgage  of 
January  20,  1016,  was  executed  by  Baricer 


to  obtain  am  extoialao  of  time  for  the  pay 
ma>t  of  what  he  owed  the  bank ;  but,  on  the 
contrary,  the  testimony  of  the  ofBoers  and 
agents  of  the  bank  strongly  tended  to  show 
the  execution  of  this  mortgage  was  demanded 
by  the  bank  and  executed  by  Barker  solely  to 
better  secure  an  old  pre-existing  debt  of  the 
J[>ank,  because  the  bank  felt  insecure  after 
learning  that  Barker  had  disposed  of  some 
of  the  property  covered  by  the  previous  mort- 
gage, and  that  the  extension  of  time  was  a 
mere  Incident  of  and  not  the  consideration 
for,  the  transaction. 

It  has  been  directly  held  that'  extension 
under  such  circumstances  will  not  constitute 
a  new  consideration.  Ingenhuett  v.  Hunt  et 
al.,  16  Tex.  Olv.App.  248,  39  S.  W.  310,  writ 
of  error  refused,  42  S.  W.  xvi.  See  also  1 
Pars.  Cont.  866 ;  Words  and  Phrases,  vol.  2, 
p.  1446,  col.  .2.  And,  If  this  change  In  tbe 
maturity  date  of  the  larger  note  did  not  fur- 
nish the  requisite  additional  consideration 
for  the  mortgage  declared  upon,  there  was 
scant  showing  otherwise  even  tending  to  In- 
dicate the  existence  of  one.  As  already  inti- 
mated, the  mortgage  Itself  was  but  the  con- 
tinuation of  two  previous  ones,  both  of  which 
had  been  given  as  security  for  an  indebted- 
ness maturing  November  1,  1915,  the  reduced 
amount  of  which  was  carried  into  and  evi- 
denced by  the  new  note  for  $5,416.20  so  made 
to  mature  on  June  1, 1916,  this  recitation  hp- 
pearing  upon  its  face:  • 

"This  mortgage  is  given  in  renewal  of  and 
continuation  of  a  mortgage  heretofore  executed 
by  me  to  said  bank,  which  is  now  on  file  in  the 
office  of  the  county  clerk  of  Brazos  county,  Tex., 
and  is  hereby  in  all  things  renewed  and  con- 
tinned  in  full  force  and  effect.  The  changes 
made  in  said  mortgage  ate  dne  to  the  sale  of  61 
head  of  steers  sold  to  Stinson  &  Batts  and 
additional  cattle  added  for  which  mules  and 
hoiaes  were  traded,  and  I  hereby  solemnly  swear 
that  I  own  the  said  cattle  and  have  the  same  in 
my  possession  as  aforesaid." 

The  prior  mortgage  thus  referred  to  bore 
date  of  August  20, 1916,  and  likewise  recited 
that  It  also  was  in  renewal  and  extension  of 
a  still  older  one.  Since  all  of  these  anteced- 
ent mortgages  were  indisputably  shown  to 
hare  secured  the  same  indebtedness  as  did 
the  one  here  involved,  only  in  a  larger 
amount,  the  recitation  In  the  latter  that  the 
changes  therein  made  were  due  to  the  sale 
of  61  head  of  steers,  thereby  reducing  the 
amount  of  the  Indebtedness  it  secured.  Is  very 
strongly  persuasive  of  what  we  have  said  to 
be  Indicated  in  the  testimony  of  the  bank's 
witnesses,  that  the  effort  to  obtain  better  se- 
curity for  an  already  existing  debt  rather 
than  the  release  of  any  security  formerly  held 
really  brought  about  the  execution  of  the 
mortgage  of  January  20th.    Indeed,  that  no 
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security  already  held  either  actnally  was  or 

was  intended  to  be  snrrendered  In  the  taking 
of  the  new  mortgage  Is  practically  conceded 
by  the  active  vice  president  of  the  bank.  Aft- 
er first  saying  that  It  had  been  'suggested  to 
them  that  possibly  Mr.  Barker  did  not  still 
.  have  all  the  cattle  on  which  they  then  had  a 
mortgage,  and  that  he  sent  one  of  the  bank's 
directors  to  make  an  Investigation  of  the  cat- 
tle he  did  have,  he  further  testified  with  ref- 
erence to  this  mortgage  of  January  20th,  and 
why  It  was  executed: 

"I  do  know  it  was  our  intention  to  take  a 
mortgage  on  everything  owned  by  Mr.  Baricer." 

"This  mortgage  was  given  in  renewal  of  a 
previous  mortgage.  We  drew  the  second  mort- 
gage up  to  show  just  what  Mr.  Barker  had  at 
that  time." 

"So  far  as  I  know,  the  property  covered  by 
the  second  mortgage  was  more  than  that  covered 
in  the  first  one.  I  only  took  hiis  word  about 
his  owning  110  head  of  cows.  I  did  not  go  out 
and  count  them  myself.  I  did  not  have  any 
one  to  make  an  investigation  to  find  out  about 
It" 


When  these  statements  are  read  In  con- 
nection with  the  provision  in  the  renewal 
mortgage  Itself  that  the  previous  one  was  not 
released,  but  "continued  in  full  force  and  ef- 
fect," it  is  difficult  to  see  how  the  alleged 
release  of  any  formerly  held  security  could 
be  said  ,to  have  formed  any  part  of  the  con- 
sideration for  the  mortgage  sued  upon. 

The  only  other  suggestion  offered  is  that  the 
fees  or  charges  for  preparing  the  instrument 
were  advanced  to  Mr.  Barker,  and  that  he 
was  credited  with  a  balance  left  over  of 
$1.60;  but  concerning  both  of  these  items 
the  bank's  vice  president  admitted: 

"Yes;  these  were  just  incidental  expenses 
which  accrued  in  the  execution  of  the  second 
mortgage." 

It  therefore  conclusively  appears  that  these 
small  matters  were  mere  Incidents  of  the 
transaction,  and  not  the  moving  cause  of  the 
contract. 

[4]  If,  then,  there  was  neither  such  exten- 
sion of  time,  relinquishment  of  formerly  held 
security,  nor  payment  of  or  credit  for  money 
as  amounted  to  a  consideration,  the  conclusion 
easily  follows  that  the  jury  were  not  without 
warrant  In  finding  that  the  bank  parted  with 
nothing  of  value  in  taking  the  mortgage. 

This  conclusion,  under  the  deductions  al- 
ready made,  determines  the  merits  of  the  ap- 
peal and  renders  further  discussion,  as  well 
as  the  statement  of  additional  details  of  the 
case,  unnecessary.  All  assignments  are  ac- 
cordingly overruled,  and  the  judgment  is  af- 
firmed. 

Affirmed. 


STEMMONS  et  al.  ▼.  DALLAS  FOWEB  & 
LIGHT  CO.    (No.  8227.) 

(Court   of   Civil   Appeals    of   Texas.      Dallas. 

April  19,  1919.    Behearing  Denied 

May  24,  1919.) 

XlMiNEKT  Domain  ^=>81S— Condemnatioit  or 
Land  for  Use  of  "Poles"— Towem. 
In  a  proceeding  to  condemn  land  for  the  use 
of  electric  power  lines,  under  Vernon's  SayleB" 
Ann.  Civ.  St  1914.  arts.  1283c  and  1283d. 
the  provision  of  the  latter  article  that  lines 
shall  be  constructed  upon  suitable  "poles"  means 
either  wood  or  metal  poles,  and  in  view  of  the 
land  being  subject  to  overflow,  and  the  neces- 
sary carrying  of  numerous  wires  and  the  dis- 
tance between  poles,  tiie  statute  must  be  con- 
strued to  include  towers  as  well  as  "poles." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Pole.] 

Appeal  from  District  Comrt,  Dallas  County; 
Kenneth  Foree,  Judge. 

Suit  by  L.  A.  Stemmons  and  others  against 
the  Dallas  Power  &  Light  Company.  Judg- 
ment for  defendant,  and  plaintiffs  ai>peal. 
Judgment  affirmed. 

Leake  &  Henry,  of  Dallas,  for  appellants. 
Terapleton,  Beall,  Williams  &  Callaway,  of 
Dallas,  for  appellee 

KAINET,  C.  J.  This  Is  an  appeal  from  a 
Judgment  dissolving  a  temporary  injunction. 
Appellee,  the  Dallas  Power  &  light  Company, 
sought  to  condemn  property  of  appellants, 
having  the  right  to  do  so  under  the  statutes 
for  the  purpose  of  "constructing,  creating, 
operating,  and  maintaining  thereon  an  elec- 
tric transmission  line  or  lines,  consisting  of 
a  variable  number  of  wires,  and  in  the  said 
application  or  petition  for  condemnation  It 
was  stated  to  be  the  purpose  of  the  appellee 
to  condemn  a  right  of  way  over  appellants' 
said  land  for  the  erection  of  three  steel  tow- 
ers of  large  proportions  and  other  structures." 
It  was  further  stated  in  the  application  for 
condemnation  that  the  towers  proposed  to  be 
constructed  would  be  of  steel,  with  open  or 
lattice  work  construction,  and  placed  in  the 
center  of  three  square  tracts  of  land,  two  of 
said  tracts  being  50  feet  square,  and  the  oth- 
er tract  being  25  feet  square,  and  the  said 
towers  at  the  base  occupying  a  space  of  not 
exceeding  20  square  feet,  said  towers  to  be 
protected  by  driftwood  protectors  of  wood 
with  open  or  lattice  work  construction,  not 
over  20  feet  In  height,  triangular  shape,  and 
so  placed  within  said  50-foot  squares  as  to 
protect  said  towers  In  times  of  high  water. 
Appellants'  petition  charged  that  appellee's 
application  for  condemnation  made  no  pro- 
posal for  the  construction  of  the  condemnor's 
line  through  the  appellants'  property  upon 
poles,  as  permitted  or  authorized  by  law,  bat 
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only  for  the  construction  of  struotarea  of 
hi^ily  disadvantageous  character  upon  the 
premises  of  appellants,  and  appellants  pray 
that  an  Injunction  Issue. 

"The  defendant  filed  Its  answer,  which  was 
marked  'Defendant's  Plea  in  Abatement,'  In 
which  It  set  forth  In  the  existence  of  the  con> 
demnatlon  proceedings,  not  specifically  deny- 
ing that  the  purpose  of  the  condemnation 
was  as  alleged  in  the  plaintiffs'  petition.  The 
answer  averred  an  award  by  the  said  com- 
missioners appointed  by  the  county  judge, 
a  deposit  of  double  the  amount  of  the  award, 
and  the  filing  of  a  b<Hid  for  tt)e  payment  of 
costs,  as  required  by  the  condemnation  stat- 
ute, all  of  which.  It  was  averred  In  the  an- 
swer, had  occurred  prior  to  the  issuance  and 
service  of  the  temporary  writ  of  injunction; 
that  the  said  proceeding  was  pendiog  in  the 
county  court,  where  it  had  been  regularly  in- 
stituted, and  that  the  plaintifrs'  sole  and  only 
remedy  was  by  proper  appeal  from  the  award 
of  the  commisdoners;  that  plaintiffs  bad  a 
full,  adequate,  and  complete  remedy  at  law 
in  the  condemnation  proceeding,  which  said 
remedy  was  exclusive  of  all  other  remedies; 
that  if  it  should  be  determined,  upon  final 
decision  and  Judgment  in  said  condemnation 
proceedings,  that  the  right  to  condemn  the 
property  in  question  did  not  exist,  then  the 
defendant,  which  was  plaintiff  in  the  con- 
demnation proceedings,  would  be  required  by 
law  to  surrender  possession  of  the  property 
taken  toy  it,  and  the  oonnty  court  would  be 
required  by  law  to  so  adjudge,  and  to  order  a 
writ  of  possession  for  the  property  afore- 
said in  favor  of  plaintiffs,  who  were  defend- 
ants in  aald  condemnation  proceeding;  that 
the  condemnation  proceedings  so  Instituted 
and  i>endlng  between  the  parties  in  the  coun- 
ty court  constituted  a  complete  bar  to  plain- 
tiffs' suit  and  right  to  injunction  in  this 
cause ;  that  the  land  of  plaintiffs,  over  which 
the  rl^t  of  way  was  sought  to  be  condemned, 
was  river  bottom  land,  subject  to  periodical 
overflows  by  high  water,  lying  in  a  state  of 
nature,  uncultivated  and  unoccupied.  The 
answer  prayed  that  the  suit  be  abated,  and 
the  district  court  not  take  any  further  juris- 
diction or  cognizance  of  the  cause  than  to 
enter  an  order  abating  and  dismissing  the 
same." 

On  trial,  under  the  rule  to  show  cause, 
without  hearing  other  evidence  than  the 
reading  of  the  bill  and  answer,  the  court 
rendered  judgment  dissolving  the  temporary 
injunction  and  dismissing  the  cause  from  the 
docket  of  the  court 

The  trial  court's  finding  of  facts,  which 
we  adopt,  is  as    follows: 

"CI)  Defendant  is  a  corporation  duly  incorpo- 
rated under  the  laws  of  this  state  for  the  pur- 
pose of  generating,  manufactutitig,  transporting, 
and  selling  gas,  electric  current,  and  power,  and 
among  its  corporate  powers  has  the  right  -  of 
condemnation  conferee^ 'U{K>n  it'jby  law. 


"(2)  On  the  day  of  S^tember,  1918 

and  prior  to  the  filing  of  plaintiffs'  petition 
herein,  and  after  the  parties  had  failed  to  agre« 
on  the  damages,  defendant  caused  condemnatiOD 
proceedings  to  be  instituted  in  the  county  court 
of  Dallas  county,  at  law,  for  the  purpose  of 
condemniiig  a  right  of  way  throngh  plaintiffs' 
lands  in  order  to  construct  and  maintain  a 
transmission  line  along  and  over  said  right  of 
way. 

"(3)  In  pursuance  of  said  condemnation  pro- 
ceedings the  judge  of  said  county  court  ap- 
pointed three  disinterested  freeholders  as  spe- 
cial commissioners  to  assess  the  damages  result- 
ing from  the  condemnation  of  said  land. 

"(4)  Said  commissionerB  duly  qualified  as 
such,  and  appointed  a  day  and  place  of  hear- 
ing, notifying  plaintiffs  thereof  and  said  com- 
missioners met  at  the  time  and  place  so  ap- 
pointed, and  proceeded  to  hear  the  parties. 
Plaintiffs  appeared  before  said  commissioners 
at  said  time  and  place,  and  filed  and  urged 
their  claim  for  damages,  and  said  commisaioners 
heard  the  evidence,  and  aaaesaed  plaintiffs' 
damages  at  the  sum  of  $450. 

"(5)  Thereafter,  on  the day  of  Septem- 
ber, 1918,  defendant  here  (plaintiff  in  the  con- 
demnation proceedings)  deposited  in  said  coun- 
ty court,  subject  to  the  order  of  plaintiffs  (de- 
fendants in  said  condemnation  proceedings),  the 
sum  of  $460,  the  amount  of  said  award,  and  in 
addition  thereto  defendant  then  deposited  in 
sold  county  court  'the  further  sum  of  $450,  to 
be  held  exclusively  to  secure  all  damages  tbat 
may  be  awarded  or  adjudged  against  it  in 
said  condemnation  proceedings,  and  paid  all 
court  costs  awarded  against  it  in  said  pro- 
ceedings, and  on  the  day  and  date  aforesaid 
defendant  filed  its  bond  in  said  county  court 
in  the  sum  of  $200,  conditioned  that  it  will  pay 
aU  further  costs  that  may  be  adjudged  against 
it  in  said  condemnation  proceedings,  either  in 
the  court  below  or  upon  appeal.  Plaintiffs 
filed  their  opposition  to  the  report  of  said  com- 
missioners and  said  condemnation  proceedings, 
and  now  and  were  at  the  time  of  the  filing  of 
the  petition  and  the  issuance  of  the  temporary 
writ  of  injunction  herein  pending  in  the  county 
court  of  Dallas  county,  at  law. 

"(6)  PlaUitiffs  filed  their  petition  in  this  suit, 
and  secured  the  issuance  of  a  temporary  writ 
of  injunction  herein  on  two  alleged  grounds, 
tbat  said  condemnation  proceedings  were  void, 
to  wit:  (a)  Because  defendai^  proposed  to 
use  towers  or  metal  structures  Instead  of  wood- 
en poles  for  the  purpose  of  constructing  and 
erecting  said  transmission  line  over  said  right 
of  way ;  and  (b)  because  the  city  of  Dallas  had 
neither  permitted  nor  required  defendant  to 
institute  said  condemnation  proceedings. 

"(7)  ^e  judge  of  the  Fourteenth  district 
court  by  his  order  caused  a  temporary  writ  of 
injunction  to  be  issued,  pending  hearing,  re- 
turnable to  this  court,  and  on.  the day  of 

September,  1918,  the  parties  appeared  and  the 
bearing  was  duly  had. 

"(8)  Defendant  filed  and  presented  its  answer 
by  way  of  a  special  plea,  urging  that  the  tem- 
porary writ  of  injunction  be  dissolved,  and  that 
the  suit  be  dismissed  because  of  the  pendency 
of  said  condemnation  proceedings,  contending 
that  such  proceedings  were  exclusive  of  all 
other  rights  or  remedies,  and  that  the  plain- 
tiffs were  relegated  to  sudi  condemnation  pro- 
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ceedings  for  any  relief  to  which  they  misht  be 
entitled. 

"(8)  Plaintiffs'  petition  contained  no  aUe(;a- 
tion»  of  value  either  of  the  land  sought  to  be 
taken  or  amoant  of  damages  thereto.  Said 
petition  was  partly  sworn  to  positively  and 
partly  on  information  and  belief.  The  allega- 
tions of  defendant's  answer  were  sworn  to  posi- 
tively and  unequivocally.  Both  the  petition 
and  answer  are  here  referred  to  for  a  full  state- 
ment of  the  contents  of  each  respectively. 

"(10)  No  evidence  was  introduced,  but  oral 
argument  was  heard.  In  the  argument  plain- 
tiffs admitted  the  pendency  of  the  condem- 
nation proceedings  (so  called),  bat  claimed  same 
were  void  because  (1)  defendant  proposed  to 
erect  towers  or  metal  structures  in  lieu  of  wood- 
en poles,  and  (2)  becaiuie,  the  land  being  situ- 
ated in  the  city  of  Dallas,  said  city  must  either 
permit  or  require  such  condemnation  proceed- 
ings as  a  condition  precedent.  Defendant  con- 
tended that  since  ^ondenuiation  proceedings 
were  pending  in  the  county  court  at  the  time 
of  and  prior  to  the  filing  of  the  petition  in  this 
suit,  and  since  said  county  court  had  exclu- 
sive original  jurisdiction  of  the  subject-matter 
involved,  and  plaintiffs  had  an  adequate  remedy 
at  law  in  that  court,  the  condemnation  proceed- 
ings aforesaid  constituted,  therefore,  a  complete 
bar  to  this  suit.  Defendant  further  contended 
that,  if  such  condemnation  proceedings  were 
void,  it  wonkl  be  presumed  that  the  county  court 
would  BO  find  and  adjudge." 

Appellants'   first  assignment  of  error  Is: 

"The  court  erred  in  rendering  judgment  dis- 
missing the  cause  in  the  absence  of  any  testi- 
mony having  been  adduced  upon  the  trial  of 
the  cause." 

Appellee's  counsel  makes  tbe  following 
statement: 

"As  found  by  the  trial  court,  no  evidence  was 
introduced,  but  oral' argument  heard.  The  at- 
torneys representing  the  respective  parties  in 
this  cause  were  the  same  as  the  attorneys  rep- 
resenting said  parties  in  the  condemnation  pro- 
ceedings in  the  county  court,  and  said  attor- 
neys were,  of  course,  familiar  with  all  the  facts 
relating  to  said  condemnation  proceedings,  in- 
cluding the  state  of  the  pleadings  therein.  Ev- 
ery finding  of  fact  by  the  court  is  abundantly 
and  amply  sustained  by  the  pleadings  filed  and 
by  the  admissions,  statements,  and  declarations 
of  appellants'  counsel  in  the  argument  on  the 
hearing  to  dissolve  the  temporary  restraining 
order.  There  was  no  contention  or  controversy 
In  regard  to  the  facts  whatever.  The  facts 
were  admitted,  and  repeatedly  gone  over  and  re- 
ferred to  and  discussed  by  appellants'  attor- 
ney in  his  argument  before  the  trial  court.  Ap- 
pellants' contention  in  the  court  below  was  two- 
fold: First,  that,  under  the  statute  authoriz- 
ing condemnatiMi  proceedings,  such  proceed- 
ings, instituted  for  the  purpose  of  erecting  steel 
or  metal  towers  instead  of  wooden  poles,  were 
void;  and,  second,  that,  since  the  proceedings 
affect  land  situated  within  a  municipal  corpo- 
ration, either  the  permission  of  the  dty  to 
proceed,  or  its  requirement  that  such  proceed- 
ings be  had,  was  a  condition  precedent.  Ap- 
pellants seem  to  have  entirely  abandoned  the 
second  position  «m  appeal.    There  was  absolute- 


ly no  contention  made  or  point  raised  on  the 
hearing  of  this  cause  as  to  the  sufficiency  of 
the  pleadings  or  the  regularity  of  the  proceed- 
ings pending  in  the  county  court,  except  as 
above  stated.  All  tbe  facts  being  admitted  and 
agreed  to  by  the  parties  in  oral  argument,  there 
was  no  occasion  for  tbe  introduction  of  testi- 
mony. On  the  declarations  and  admissions  con- 
tained in  tbe  pleadings,  as  well  as  declarations 
and  admissions  of  counsel  at  the  hearing,  the 
trial  court  filed  findings  of  facts." 

.If  the  plea  to  the  jnrladlctlon  was  right- 
fully sustained  there  was  no. error  In  dismiss- 
ing the  case. ,  The  qnestion  of  Jurisdiction  of 
the  district  court  depends  upon  whether  or 
not  the  county  court  had  taken  jurisdiction 
of  the  condemnation  proceedings  to  condemn 
appellants'  land  for  the  purpose  of  erecting 
a  transmission  line. 

Our  statutes  (Vernon's  Sayles'  Civil  Stat- 
utes) granting  power  to  erect  sudi  lines 
and  condemn  land  for  that  purpose  provide, 
as  set  out  In  article  1288c>  as  follows: 

"Shall  have  the  power  to  generate,  malce  and 
manufacture,  transport  and  sell  gas,  electric 
current  and  power  to  individuals,  the  public 
and  mnnicipalitieB  for  light,  heat,  power  and 
other  purposes,  and  to  make  reasonable  charg- 
es therefor;  to  construct,  maintain  and  oper- 
ate power  plants  and  substations  and  such 
machinery,  apparatus,  pipes,  poles,  wires,  de- 
vices and  arrangements,  as  may  be  necessary 
to  operate  such  lines  at  and  between  different 
points  in  this  state ;  to  own,  hold,  and  use  such 
lands,  rights  of  way,  easements,  franchises, 
buildings  and  structures  as  may  be  necessary 
for  the  purpose  of  such  corporation." 

And  article  1283d  provides  that— 

"Such  corporation  shall  have  the  right  and 
power  to  enter  upon,  condemn  and  appropriate 
the  lands,  rights  of  way,  easements  and  proper- 
ty of  any  person  or  corporation.  •  ♦  •  The 
manner  and  method  of  such  condemnation  shall 
be  the  same  as  is  provided  by  law  in  the  case 
of  railroads,  pipe  lines,  telephone  and  telegraph 
lines ;  provided,  that  such  lines  shall  be  '  con- 
structed upon  suitable  poles  in  tbe  most  ap- 
proved manner  and  maintained  at  a  height  above 
the  ground  of  at  least  twenty-two  feet" 

Article  1283c,  it  wUl  be  noted,  provides  for 
constructing,  maintaining,  and  operating 
power  plants,  and  such  machinery,  appara- 
tus, pipes,  poles,  wires,  devices,  and  arrange- 
ments as  may  be  necessary  to  operate  such 
lines  at  and  between  points  in  the  state. 
This  power  is  very  broad  and  comprehensive, 
and  appellants'  counsel  contend  that  the  lan- 
guage used  in  article  1283d,  vis.  "provided, 
that  such  lines  shall  be  constructed  upon 
suitable  poles  in  the  most  approved  manner 
and  maintained  at  a  height  above  the  ground 
of  at  least  twenty-two  feet,"  requires  wooden 
poles  to  be  used  instead  of  steel  towers.  We 
do  not  concur  In  this  contention.  Tbe  Cen- 
tury Dictionary  defines  a  "pole"  to  be  "a 
piece  of  wood  (or  metal)  of  much  greater 
height  than  thickness";  hence  we  see  a  pole 
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may  b«  contracted  of  metaL  The  statate 
prorides  that  the  line  shall  be  oanstrncted 
upon  "atUtable  polea,"  in  the  most  approved 
maimer.  When  we  consider  the  object  of 
the  construction  of  said  line,  tlte  land  being 
subject  to  over  flow,  the  number  of  wires  to  be 
carried,  and  the  distance  between  points  to 
be  reached,  the  evident  intention  of  the  Leg- 
islature was  )»  construct  said  lines  so  as  to 
make  them  strong  and  durable,  and  of  such 
material  and  In  such  manner  as  was  necessaiy 
for  the  purpose  Intended.  OQie  use  of  towers, 
as  defined,  being  suitable,  is  onbraced  by  the 
word  "pole,"  and  meets  the  requirements  of 
the  statutes ;  and  therefore  we  hold  that,  as 
the  statutes  give  to  the  county  court  abscdute 
jurisdiction  of  condannation  proceedings, 
and  the  application  nor  the  facta  neither 
showing  tbat  the  appellee  was  not  a  tresiWBS- 
er  In  endeavoring  to  get  the  land  condemned, 
the  district  court  was  without  Jurisdiction 
to  grant  the  injunction,  and  Jurisdiction 
was  vested  in  the  county  court  to  pass  on 
all  matters  pertaining  to  such  proceedings. 
Johnston  v.  O'Rourke  &  Co.,  85  S.  W.  601; 
EUls  V.  Railway  Co.,  203  8.  W.  172. 
The  Judgment  Is  affirmed. 


TTNION  CENT. 


LIFB  INS. 
(No.  8228.) 


CO.  T.  SHORT. 


(Court  of  Cilvil  Appeals  of  Texas.    Saa  Ant<Miio. 
May  14,  1919.) 

1.  iNStTKAWClt     *=3l98(4)— lilPI     iKStraANOt— 

BscovsBT  or  Pbemidm— Frattd. 
Though  axent  represented  to  plaintiCF  that 
premium  would  be  ^270  and  plaintiff  did  not 
know  tliat  policy  provided  for  an  annual  pre- 
mium of  over  $337,  where  no  Concealment  or 
fraud  was  used  when  application  was  made  and 
the  policy  followed  the  terms  of  the  application, 
plaintiff,  who  could  read,  but  who  kept  the  pol- 
icy and  application  for  about  a  year  before 
examining  them,  cannot  recover  from  the  com- 
pany the  amount  paid;  he  having  actnally 
received  protection  under  tl>e  policy. 

2.  Insubanck   «=>198(4)— Life   Instjbancb— 
Fbattddi^nt  Repbesentations  ot  Aoent. 

In  such  case,  the  rule  is  that  fraudulent 
representations  of  the  agent,  to  be  available 
to  insured,  mast  take  place  at  the  time  of  the 
delivery  of  the  policy,  at  which  time  the  con- 
tract is  consummated,  and  a  preliminary  repre- 
■entatlim  of  inaurer's  agent  that  the  premium 
would  t>e  a  certain  amount,  when  in  fact  the 
premium  on  the  policy  as  delivered  was  more, 
was  not  fraud. 

Appeal  from  Guadalupe  Ck>unty  Court;  J. 
B.  Williams,  Judge. 

Salt  by  H.  EL  Short  against  the  Union  Cen- 
tral Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  rendered. 


Wunhaidi  A  Wlrts,  of  SeBHlOi  for  appd^ 
lant. 
Dibrell  &  Moshelm,  of  SegulQ,  for  appellee. 

FLT,  C.  J.  Appellee  sued  appellant  to 
recover  the  sum  of  $270,  alleged  to  have  been 
paid  on  an  insurance  policy  on  his  life,  which 
he  alleged  he  had  l)een  induced  to  apply  for 
and  procure  through  the  fraud  of  an  agent 
of  appellant.  The  cause  was  tried  by  Jury, 
and,  upon  responses  to  special  Issues  sub- 
mitted by  the  court,  Judgment  rendered  In 
favor  of  appellee  for  |^.39. 

[1]  It  was  claimed  by  appellee  that  the 
agent  of  appellant  Induced  him  to  take  out 
a  $10,000  life  policy,  permitting  other  poli- 
cies to  lapse  in  order  to  insure  with  appel- 
lant, upon  the  representation  Of  the  agent 
that  the  amount  of  the  premium  would  be 
$270  each  year,  and  that  he  afterwards  dis- 
covered that  appellant  was  claiming  an  an- 
nual premium  of  $337.10.  The  Jury  found 
that  the  agent  represented  to  appellee  that 
the  premium  would  be  $270;  that  appellee 
did  not  know  at  or  before  his  acceptance  of 
the  policy  and  the  execution  of  a  note  for  the 
premium  that  the  policy  provided  for  an  an- 
nual premium  of  $337.10;  that  appellee  used 
ordinary  care  in  signing  the  application  for 
Insurance,  which  diowed  a  premium  of  $337^ 
10,  and  exercised  ordinary  care  in  accepting 
a  poUcy  of  Insurance  which  provided  for  an 
annual  premium  of  $S37.1ja 

Through  propositions  under  the  first  as- 
signment of  error  It  is  contended  that  under 
the  law,  as  appears  In  articles  4953  and  4954 
of  the  Revised  Statutes  of  Texas,  the  policy 
of  insurance  and  the  application  for  insai> 
ance  constituted  the  entire  contract  between 
appellant  and  appellee,  and  the  agent  could 
not,  by  any  representations,  vary  the  terms 
of  the  contract  as  contained  in  the  applica- 
tion and  policy;  that  appellee  was  guilty 
of  negligence  is  not  discovering  the  fraud,  if 
any,  and  was  not  damaged  because  he  had 
been  Insured  for  $10,000  for  the  $270.  These 
propositions  are  offered  under  an  assigimient 
of  error  which  assails  the  action  of  the  court 
in  refusing  to  instruct  a  verdict  for  appel- 
lant. 

Article  4963  provides  that— 

"Bvery  policy  of  insurance  issued  or  delivered 
witliin  this  state  on  or  after  the  first  day  of 
Jamary,  1910,  by  any  life  insurance  company 
doing  business  within  this  state,  shall  contain 
the  entire  contract  between  the  parties,  and  the 
application  therefor  may  be  made  a  part 
thereof." 

Article  4954  has  reference  to  rebates  and 
discrimination.  Under  the  allegations  of 
fraud  and  the  evidence  of  appellee,  we  doubt 
the  applicability  of  the  two  articles  to  this 
case.  There  was  nothing  in  the  evidence 
that  tended  to  show  that  appellee  knew  that 
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He  waff  cbntf acting'  for  ^aapi  bat  the  ngolar 
premiums. 

■'  ¥he  evidence  In  thle  case  shows  tbat  appel- 
lee signed  an  application  for  Insurance  In 
,whlch  was  written  In  plain  figures  .the. premi- 
um of  $337.10;  that  the  policy  with  the  ap- 
plication attached  was  given  to  him  by,  the 
agent.  On  the  envelope  the  amount  of  the 
premium,  $337.10,  plainly  appeared,  as  It  did 
on  the  policy  and  application.  Appellee  tes- 
]tifled  that  he  did  not  discover'  the  amount 
of  the  premium  for  about  a  year  after  he  ap- 
plied for  and  obtained  the  policy.  The  jury 
Jbae  foan4  that  appellee  did  not  ^ow  what 
was  in  the  application  and  policy,  altljough 
they  were  in  his  possession  for  months',  and 
,the  case  will  be  considered  as  though  that  is 
^n  established  fact. 

..There  has  been  some  contrariety  of  opin- 
ion on  the  question  as  to  whether  the  insured 
is  npt  estopped  from  setting  up  errors  in  an 
^plication  and  paUcy,  the  former  of  which 
be  signed  an4  both  of  which,  he  had  in  his 
possession  for  .a  long  time.  In  a  Connecti- 
cut case  (Ryan  v.  Life  Ins.  Co.,  41  Conn.  168, 
1»  Am.  Rep.  400)  It  was  held  Uiat  it  was  in- 
excusable negligence  to  sign  an  application 
jfor  a  life  risk  without,  reading  or  having  it 
•read.   The  court  said: 

"It  is  for  his  interest  to  do  so,  arid  the  Inau'r- 
■er  has  a  right  to  presume  that  he  will  do  it.  He 
■has  it  in  his  power  to  prevent  tbia  sneeies  of 
fraud,  and  the  inrarer  has  not." 

So  it  was  held  in  Ins.  Co.  v.  Fletdher,  117 
TJ.  S.  519,  6  Sup.  Ct  887,  2»  Ii.  Bdl  »34; 
Walker  v.  Ins.  Co.,  46  Kan.  312,  26  Pac.'.718; 
Briggs  v.  Ins.  Co.,  65  Mich.  52;  31  Uf.  W.  '616; 
Ins.  Co,  T.  Freedman,  1^9  Mich.  114,  123  N. 
yr.  547,  32  L.  E.  A.  .(N.  S.)  298;  Cutbbertson 
V.  Ins.  qo..  96  N.  a,  480,  2  S.  B.  258. 

No  matter  what  representations  may  have 
been  made  to  appellee  before  the  application 
.was  made,  it  is  not  pretended  that  any  de- 
'vlce,  concealment,  or  fraud  was  used  at  the 
.time  the  application  was  made,  and  the  poli- 
cy followed  the  terms  of  the  application. 
Appellee  knew  how  to  read,  and  should,  In 
the  exercise  of  ordinary  diligence,  have  read 
the  application.  It  is  true  that  appellee  tes- 
tified in  his  direct  ezannnation  as  though 
:tbe  application  Was  blank  when  he  signed  it, 
1>nt  on  the  cross-examination  he  admitted 
that  portions  of  it  were  filled,  and  it  Is  clear 
from  the  Intimate  matters  about  himself  and 
wife  Written  In  the  application  that  the  in- 
formation was  furnished  by  appellee.  The 
only  mistake  complained  of  was  as  to  the 
amount  of  insurance  in  another  company. 
The  written  parts  o>f  the  application  were 
done  in  the  same  ink.  He  not  only  failed  to 
even  look  at  policy  or  application,  but  kept 
them  for  about  a  year  before  examining 
them. 

The  distinction  is  drawn  between  cases 


where  the  fraud  or.  mistake  la  aacb  as  to  ren- 
der tlie  policy  fold  ab  Initio,  and  tlioae  not 
rendered  void,  and  the  insured  has  actually 
received  protection  under  the  policy,  in  the 
first  instance  it  is  Iield  he  is  not  bound,  but 
in  the  latter  that  he  is.  The  insured  in  the 
latter  case,  It  is  held,  la  estopped  to  set  ap 
fraud,  and  is  chargeable  with  notice  of  the 
contents  of  tlie  policy. 

[2]  The  evidence  fails  to  show  tbat  the 
re|M«sait«tIon  as 'to  the  amount  of  the  premi- 
um was  made  at  the  time  the  application 
was  aigned  or  the  policy  delivered.  The  jrule 
is  that  the  fraudulent  representations  must 
take.plabe  at  the  time  of  the  d^lvery  of  the 
policy:  As  held  in  Bostwick  v.  Mutual  life 
Ins.  Co.,  116  Wis.  892,  89  N.  W.  538,  92  N.  W. 
246;67  Ij.B.  A.705: 

"A  person  is  negligent  in  receiving  an  article 
and  accepting  it  without  any  examination  there- 
of, wholly  relying  on  representations,  whether 
fraudulent  or  not,  made  at  or  previous  to  the 
time  when  the '  article  waa  contracted  for  or 
ordered." 

Appellee  did  not  testify  that  the  represen- 
tation as  to  the'  premium  was  made  at  the 
time  he  signed,  and  tne  only  words  spoken 
when  the  policy  was  delivered  were,  "There 
Is  your  policy."  The  facts  in  the  Bostwidc 
Case  were,  quite  similar  to  the  facts  in  this 
case,  and  that  case  has  been  followed  in  a 
number  of  cases.  Fidelity  Co.  v.  Dlerks 
lAimber  Co.,  188  Mo.  App.  687,  114  S.  W.  65; 
Hutchinson  v.  Palmer,  147  Ala.  517,  40  South. 
339;  Parsons  v.  Lpne,  97  Minn.  98, 106  N.  W. 
485,  4  L.  B.  A.  (N.  S.)  231,  7  Ann.  Cas.  1144; 
Voss  V.  Ins.  Co.,  137  Wis.  492,  118  N.  W.  212. 

The  contract  between  appellant  and  appel- 
lee was  not  consummated  until  the  policy 
was  delivered  and  the  first  premium  paid,  or 
secured.  The  proceedings  prior  to  that  time 
were  merely  preliminary,  and  It  is  clear  that 
If  appellee  had  died  before  the  policy  was 
delivered,  the  ..amount  of  it  could  not  have 
been  recovered.  Appellee  knew  fuU  well 
that,  under  the  circumstances  of  the  case, 
there  was  no  contract  of  insurance  until  the 
policy  was  delivered  and  the  note  executed. 
Although  appellee  testified  that  the  agent 
"represented  tbat  this  was  my  x)olIcy  as 
agreed  on,"  It  is  evident  that  was  a  mere 
conclusion,  as  the  only  language  he  testified 
to  was,  "There  is  your  policy."  He  does  not 
claim  tbat  the  agent  told  him  that  the  appli- 
cation stated  that  the  premium  was  $270, 
nor  that  the  premium  expressed  In  the  poli- 
cy was  $270.  It  is  singular  that  a  party  in- 
sured would  consummate  a  contract  without 
even  glancing  at  It  on  account  of  what  an 
Insurance  agent  had  represented  before  that 
time.  As-  said  In  Delllnger  r.  Gillespie,  118 
N.  O.  787,  24  S.  B.  538: 

"It  is  plain  that  no  deceit  was  practiced  here. 
It  was  pure  negligence  in  the  defendant  not  to 
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bave  tead  tie  contract  rThwe  it  wa«  bef«ire 
him,  and  there  waa  no  trick  or  device  reaorted 
to  by  the  plaintiff  to  keep  him  from  reading  It." 


vesr. 


The  representations,  so-called  by  the  agent 
were  not  fraudulent  representations,  but 
were  merely  promises,  and  fraud  cannot  be 
predicated  on  a  promise  or  a  prophecy..  No 
one  ever  told  appellee  that  tiie  policy  con- 
tained .a  provision  .for  an  annual  premltun 
for  $270,  a\id  It  was  gross  and  inexcusable 
negligence  for  appellant  to  enter  into  the 
ctHitract  wltbotit  retidlng  It 

This  Is  not  a  case  of  an  illiterate  party 
asking  relief  from  the  consequences  of  his 
failure  or  inability  to  read  the  contract  but 
on  the  other  hand,  the  appellee  is  an  educat- 
ed man,  belonging  to  a  learned  profession. 
As  said  by  the  Supreme  Court  of  South  Da- 
kota in  Farlow  ▼.  Ohambers,  21  S.  I>.  128, 
110  N.  W.  9*: 

">feither  is  it  one  in  which  the  signer  was 
prevented  from  ascertaining  the  truth  by  sub- 
terfuge or  some  fraudulent  device." 

In  the  case  of  Railway  v.  Rhodes,  M  Okl, 
21,  91  Pac.  1119,  21  L.  R.  A.  (N.  S.)  490,  it 
was  held: 

"We  take  it  the  rule  is  wea  tstablishcd  Matt, 
in  the  absence  of  any  inoapaoity  to  read,  or  aay 
trick  or  artifice  resorted  to  to  prevent  liis  readr 
ing  it  a  party  signing  a  written  instrument 
that  is  i)lain  and  nnequivocal  in  its  terms  is 
bound  by  its  express  terns  and  conditionB  there. 
in  contained,  and  that  he  cannot  set  up  his  own 
carelessness  and  his  own  indolence  as  a  defense, 
and,  because  he  failed  to  make  use  of  the  facul- 
ties possessed  by  liim  for  determining  its  ooo- 
ditions,  be  heard  to  say  that  its  terms,  or  con- 
ditions should  be  other  or  diifeient  from,  what 
they  are." 

To  the  same  effect  are  McNinch  v.  Thresh- 
er Co..  23  Okl.  386,  100  Pac.  524,  138  Am.  St 
Rep.  803;  Magee  v.  Verity,  97  Mo.  App.  486, 
71  S.  W.  472,  and  Wallace  v.  RaUway  Co., 
67  Iowa,  547,  25  N.  W.  772. 

No  reason  for  relying  upon  the  statements 
of  the  agent  of  appellant  is  alleged  in  the  po- 
tition  or  given  in  the  evidence,  and  the  rea* 
son  that  appellee  was  too  busy  to  read  the 
application  or  policy  simply  accentuates  his 
gross  negligence.  He  had  timie  to  make  ar- 
rangements about  securing  the  first  premium 
by  a  promissory  note  and  to  write  and  sign 
that  Instrument. 

The  evidence  is  clearly  insufficient  to  sus- 
tain the  verdict,  and  the  Judgment  must  ss 
a  matter  of  law,  be-  reversed;  and,  as  it 
must  be  presumed  that  appellee  has  testlfled 
to  all  matters  known  to  him.  It  would  be  use- 
less to  remand  the  cause  for  another  trial: 
'  The  Judgment  is  reversed,  and  Judgment 
here  rendered  that  appellee  take  nothing  by 
his  suit  and  pay  all  costs  in  this  behalf  ex- 
pended. 


ROBERTS  et  aL  T.  ARMSTRONG. 
<No.  7656.) 


(Court  of  Civta  Appeals  of  Texas.  GalvestonI 

April  8,  1919.     Rehearing  Denied 

May  8,  1919.) 

1.  Appeax.  and  S1bk(«.  9=31097(1)  —  Sttbsb-. 
quEirr  ApPBAii—LAW  or  Cask. 

.  On  subsequent  appeal.  Court  of  Civil  Ap- 
peals will  follow  law  as  announced  by  decision 
on  former  appeal,  where  it  has  not  been  reversed 
or  modified  by  Supreme  Court 

2.  Af  PEAi.  AND  Ebbob  <i=s>1198  —  Rbtbial  — ' 
LiAW  ov  Cask.        .  ,  '  ', 

Oa. retrial,  lower  court  is  roguired  to  obey^ 
orders  of  appellate  court  in  remanding  case,     , 

Appeal  from  Dlstrlot  Court,  Wharton  Coun- 
ty; i^am'l  J.  Stylesi  Judge.  , 

Salt  by  R:  A.  Armstrong  against  B.  01 
Roberts  and  another,  executors.  Judgment 
for  plaintiff,  and  defendants  appeaL  Af-i 
firmed. 

Hall  &  Barclay  and  Eelley  &  Hawes,  alt  .of 
Wharton,  for  appellants. 
Gaines  &  Corbett  of  Bay  City,  for  appellee.' 

LANE,  J.  This  suit  was  originally  brought 
by  R.  A.  Armstrong  against  G.  C.  Gifford,  de-' 
ceased,  to  recover  the  sum  of  $2,835.90,  al- 
leged to  be  due  for  services  rendered  by  hini 
In  procuring  a  purchaser  for  certain  lands  oi 
Glflord.  While  the  suit  was  pendlog,  Glfford 
died,  and  the  executors  of  his  will,  Annie 
Gifford  and  B.  0.  Roberts,  were  made  par- 
ties. 

The  suit  was  based  on  a  contract  between 
appellee,  Armstrong,  and  Gifford,  deceased, 
d^ted  February  21,  1913,  by  which  API>ellee^ 
in  oonslderatloa  of  $1,000,  was  given  an  opt 
tlon  on  581  acres  of  land  owned  by  Gifford; 
situated  In  Wharton  county,  until  the  1st 
day  of  August  1918,  at  $60  per  acre.  The 
contract  provided  that  the  consideration 
should  be  one-fifth  in  cash  and  the  balanc^ 
in  one,  two,  three,  and  four  years,  and  appel-- 
lee  was  given  the  right  to  sell  the  land  on  or 
before  August  1,  1913,  on  the  same  terms  of 
his  option,  and  Gifford  agreed  to  make  a  deed 
to  the  vendee.  It  was  also  provided'  that  if 
appellee  sold  the  land  for  more  than  $60  an 
acre  the  profit  should  go  to  him,  but  that  ho 
should. take  a  proportionate  amount  of  the 
notes  to  have  a  lien  secondary  to  those  taken 
by  Gifford.  To  pay  the  $1,000  cash  to  be  paic( 
for  the  option,  appellee  was  to  convey  to 
Gifford  nearly.  4  acres  of  land  in  the  town  of 
Wharton. 

Afterwards,  on  August  9,  1913,  some  dis- 
pute having  arisen  as  to  whom  the  rents  of 
the  531  acres  should  belong,  another  contract 
was  draun,  providing  that  possession  of  the 
land  should  not  be  given  until  January  1, 
1914,  and  that  the  land  in  Whartpn  should 
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be  reconveyed  to  appellee,  and  It  was  further 
provided: 

"And  whether  eaid  deed  be  made  to  said 
Armstrong,  or  to  some  other  person  at  his  di- 
rection, the  right  of  said  Armstrong  shall  exist 
to  claim  said  rents  and  crops,  and  to  sue  for 
and  recover  the  same  in  his  own  name,  pro- 
vided be,  or  the  vendee,  or  both,  were  entitled 
to  a  deed  under  said  contract  which  would  have 
passed  the  rents  and  crops,  and  as  if  a  deed  had 
been  executed  thereunder,  in  accordance  with 
the  terms  of  said  contract,  and  the  rifht  of 
said  Gifford  to  claim  and  retain  said  rents  and 
crops  shall  exist  if  audi  right  existed  under 
said  contract,  without  regard  to  the  language  of 
the  deed  now  to  be  made  to  the  said  Armstrong 
or  his  order,  or  the  terms  stipulated  in  said 
deed." 

It  is  provided  in  the  last  contract  tliat  the 
changes  as  to  the  interest  not  beginning  nntil 
January  1,  1914,  or  other  matters  therein, 
Aould  in  no  way  affect  the  rights  of  the  par- 
ties under  the  original  contract  as  to  rents 
and  crops,  but  that  their  rights  should  rest 
strictly  on  the  terms  of  the  original  contract 

This  is  the  second  appeal  of  this  case. 
Upon  the  first  trial  Judgment  was  rendered 
for  the  executors,  Annie  Gifford  and  B.  C. 
Boberts.  On  appeal  to  the  Ck>urt  of  Civil 
Appeals  for  the  Fourth  District,  at  San  An- 
tonio, in  an  opinion  by  Chief  Justice  V\y, 
reported  In  196  S.  W.  723,  that  Judgment  was, 
on  the  6th  day  of  June,  1917,  reversed.  In 
that  opinion,  after  stating  the  nature  of  the 
case  and  result  of  trial,  it  is  said: 

"When  there  Is  no  agreement  to  the  contrary, 
the  rents  and  crops  from  land  that  has  been 
purchased  passed  with  the  deed  to  the  l^nd. 
Porter  v.  Sweeney,  61  Tex.  213;  Heame  v. 
Lewis,  78  Tex.  276,  14  S.  W.  672.  There  was 
no  deed  made  until  August  15,  1913,  when  the 
land  was  conveyed  to  6.  A.  Harrison  by  G.  C. 
GHfford.  TbB.t  deed  was  made  in  pursuance  of 
the  contract  of  August  9,  1913,  between  appel- 
lant and  GifEord,  in  which  it  was  agreed  that 
1^  deed  would  be  made  in  which  rents  would  not 
be  mentioned,  and  that  no  interest  would  be 
charged  on  the  notes  until  January  1,  1914, 
at  which  time  possession  was  to  be  given  the 
vendee.  It  was  also  provided  that  the  status 
of  the  rents  should  be  as  fixed  by  the  contract 
of  February  21,  1913.  It  follows  that  the  mak- 
ing of  the  deed  did  not,  under  the  terms  of  the 
contract,  afFect  the  rents,  and  the  rights  of  tha 
parties  remain  as  they  were  fixed  by  the  orig- 
inal contract. 

"With  these  preliminary  matters  settled,  the 
only  issue  in  this  case  is:  Did  the  making  of 
the  contract  carry  with  it  the  obligation  upon 
the  part  of  the  owner  of  the  land,  when  he  made 
the  deed,  to  convey  the  crops  then  growing  upon 
the  land,  but  which  were  not  in  existence  when 
the  contract  was  executed?  In  other  words, 
would  specific  performance  of  the  contract  in- 
volve the  doty  to  convey  the  crops  with  the 
land?  Upon  the  answer  to  that  question  de- 
pends the  decision  of  this  case. 

"When  a  deed  is  given,  and  the  vendor  re- 
mains in  possession  of  the  premises,  he  is  treat- 
ed as  is  the  mortgagee  in  possession  of  mort- 


gaged property,  and  wiQ  be  beld  liable  to  the 
vendee  for  the  rents  and  profits  of  the  prop- 
erty. The  reason  for  this  rule  in  the  case  of  « 
mortgage  is  that  the  title  still  remains  in  the 
mortgagor,  and  ho  is  entitled  to  the  usufruct  of 
the  land,  and  in  the  case  of 'the  vendor  the  ti- 
tle has  passed  from  him  to  the  vendee  and  he 
is  entitled  to  the  rents  and  profits.  Mortgage 
Co.  V.  Gill,  8  Tex.  Civ.  App.  368,  27  8.  W. 
886;  Devlin,  Real  Estate,  par.  862c;  Siemers 
V.  Hunt,  28  Tex.  Civ.  App.  44,  65  S.  W.  62.  60 
S.  W.  116;  Hotel  Co.  v.  Oamnson,  41  Tex.  Civ. 
App.  1,  91  S.  W.  337. 

"Under  the  terms  of  the  original  contract,  ap- 
peUftut  had  the  right  to  a  deed  for  the  land 
at  any  time  that  be  complied  with  the  terms  of 
the  contract,  and  that  deed  would  be  a  clear- 
cut  conveyance  of  the  land,  without  any  reser- 
vation, except  what  might  arise  from  the  con- 
tract. Under  the  plain  unequivocal  language 
of  that  contract,  nothing  could  be  reserved  in 
connection  with  the  land,  except  the  vendor's 
lien  to  secure  the  purchase-money  notes,  and 
that  arises  only  by  implication.  The  evidence 
establishes  beyond  question  that  a  purchaser 
was  found  before  August  1,  1913,  who  was 
ready,  willing,  and  able  to  comply  with  the 
terms  of  the  contract  This  fact  was  recognized 
by  6.  C.  Gifford,  who  was  ready  and  willing  to 
give  the  deed,  as  he  had  contracted  to  do,  if 
he  could  reserve  the  crops  growing  on  the  land. 
No  such  reservation  had  been  made  in  the  con- 
tract and  the  execution  of  the  deed  will  date 
back  to  the  date  of  the  contract  No  doubt  ap- 
pellee would  have  been  authorized  to  have  sev- 
ered the  crops  from  the  land  at  any  time  before, 
but  when  he  did  not  do  this  he  was  compelled 
under  the  terms  of  the  contract  to  execute  a 
deed  to  the  land  which  would  embrace  every* 
thing  attached  to  the  si»l  and  all  unpaid  renta, 
that  were  not  due  at  the  time  when  the  deed 
was  executed  or  should  have  been  executed. 
Devlin  on  Real  Estate,  par.  862a;  Keesee  ▼. 
Sloan,  69  Miss.  S69,  11  South.  631;  AUen  t. 
Hall,  66  Neb.  84,  92  N.  W.  171;  Scott  t. 
Sloan,  72  Kan.  545,  84  Pac  117;  Siemers  v. 
Hunt  28  Tex.  Civ.  App.  44,  65  S.  W.  62,  66 
S.  W.  116. 

"It  has  been  held  that,  where  the  owner  of 
land  conveys  it  oefore  the  accrual  of  rent  he 
cannot  recover  the  proportionate  amount  that 
would  be  due  at  the  time  of  delivery  of  the  deed. 
Hammond  v.  Thompson,  168  Mass.  631,  47  N. 
E:  137.  A  person  who  has  contracted  to  sell 
land,  but  who  retains  the  titie  and  possession,  is 
held  to  the  same  liability  for  rents  and  profits 
as  a  mortgagee  in  possession.  Ashurst  v.  Peck, 
101  Ala.  499,  14  Soutii.  641. 

"When  the  contract  of  February  21,  1913, 
was  executed,  appellant  had  an  equitable  title 
to  the  land,  and  when  that  was  perfected,  and 
became  a  legal  titie,  appellant  was  entitled  to 
the  rents  and  profits  of  the  land.  The  facts 
in  the  Alabama  case  herein  cited  are  similar  to 
those  in  this  case,  and  the  court  said:  'It  is  a  ' 
familiar  rule,  declared  in  many  of  our  deci- 
sions, that  the  relation  of  a  vendor  of  lands, 
who  has  retained  the  titie  and  bound  himself 
to  convey  on  payment  of  the  purchase  money 
to  his  vendee,  is  analogous  to  that  of  a  mort- 
gagee to  mortgagor.  All  the  incidents  of  a 
mortgage  attached  to  it  We  hold,  therefore, 
that  sDch  vendor  in  possession  of  the  lands  is 
accountable  to  the  vendee  or  his  assignee  tor 
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KDts  and  proflto  to  like  ccteBt'thkt  a  mortga^M 
in  possession  is  accountable.'  Thia  rale  aiipUet, 
not  only  to  rents,  but  to  growing  crops,  and  a 
deed  trill  convey  aach  crops,  nnless  there  is  a 
■pedal  reservation  of  tliem  in  the  deed. .  Bev. 
Eeal  Estote,  par.  980b ;  Newburn  v.  Lucas,  12ft 
Iowa,  85,  101  N.  W.  730;  WUlia  v.  Moore,  69 
Tex.  828,  46  Am.  Bep.  284 ;  Porter  v.  Sweeney, 
61  Tex.  213. 

"When  the  deed  was  made  by  Gilford  toHar- 
riaon,  the  crops  would  have  passed  to  him,  but 
for  the  agreement  that  appellant  should  have 
the  rights  given  by  the  contract  of  February  21, 
1913.  Under  our  view  of  the  case,  appdlant 
wonld  be  entiUed  to  reeowr  the  value  of  the 
cn^w  received  by  GiSord,  dedncting  therefrom 
the  amounts  received  by  the  tenants  and  the 
amounts  advanced  in  raising  tjbe  crop  aiid 
gathering  them. 

"It  is  argued  that  it  was  not  In  contempla- 
tion of  the  parties  that  the  crops  should  pass 
with  the  land,  because,  when  the  contract  was 
made,  the  crops  had  not  been  planted;  bat  ft 
was  known  to  the  parties  that  the  sale  of  the 
land  might  be  consummated  at  any  time  before 
Angnst  Ist,  when  the  crops  were  either  matured 
or  well-advanced.  They  were  charged  with 
knowledge  that  the  crops  growing  when  the 
deed  was  executed,  being  attached  to  the  soil 
and  nndisposed  of,  would  be  a  part  of  the 
realty.  The  crops  could  have  been  severed  from 
the  land  before  that  time,  either  by  gathering, 
sale,  or  mortgage;  but  they  had  not  been  so 
detached,  and  the  presamption  is  that  it  was 
the  intention  of  the  parties  that  the  cMpa 
should  go,  as  the  law  directs,  with  the  land. 
It  may  appear  to  be  a  hardship  to  the  owner  of 
the  land  that  the  fruits  of  his  labor  sV^Id  thus 
be  taken;  but  he  could  have  protected  him- 
•elf  by  contracting  to  retain  the  crops,  or  by 
selling  the  same.  This  court  is  not  in  posses- 
sion of  sufficient  facts  upon  which  to  render 
judgment,  and  the  judgment  will  be  reversed 
and  the  cause  remanded." 

On  the  5th  day  of  Noirember,  1917,  manr 
date  was  issued  ordering  the  reversal  of  the 
judgment  of  the  trial  court  and  the  remand- 
ing of  the'  cause  for  further  proceedings  In 
accordance  with  said  opinion.  On  NoTembsr 
21,  1917,  after  said  reversal  and  remand,  ap- 
pellants, Mrs.  Annie  Glfford  and  B.  G.  Rob- 
erts, filed  their  amended  answer,  In  vblch, 
after  alleging  snbstantlally  the  same  mat- 
ter as  in  their  answer  upon  which  the  ease 
was  first  tried,  they  made  additional  allega- 
tions: 

First,  that  neither  Armstrong  nor  Harrison 
tendered  in  writing  the  performance  of  that 
part  of  the  contract  of  February  21,  1913,  as- 
sumed by  Armstrong;  second,  that  as  Arm- 
strong was  not  entitled  to  the  rents  involved 
under  the  contract  of  February  21,  1913,  he  is 
not  entitled  to  recover  the  value  of  the  same 
nnder  the  contract  of  August  9)  1913;  third, 
"that  the  last  clause  of  said  contract  of  August 
9,  1913,  is  in  direct  contradiction  of  the  inten- 
tion of  the  parties  in  entering  into  said  agree- 
ment, as  clearly  expressed  in  the  preamble  and 
in  the  next  preceding  clause  of  said  agreement, 
because  it  seeks  to  change  the  rights  of  the  par^ 
ties  as  they  existed  under  the  contract  of  Feb- 
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raary  21,  IMS,  which  was  mani&stly  contrary 
to  the  Intention  of  the  parties  in  executing  said 
agreement" 

"That  if  the  last  clause  of  the  contract  of 
August  9,  1913,  should  be  held  to  prevail  over 
the  prior  clauses  of  said  contract,  thereby  chang- 
ing the  rights  of  the  parties  as  they  existed' 
under  the  contract  of  February  21,  1913,  then 
defendants  say  that  snch  contract  was  without 
omsideration  as  to  the  said  G.  C.  Gifford,  and 
was  a  nudum  pactum  and  not  binding  on  him,, 
and  that  the  provisions  in  the  last  clause  of  the 
contract  of  August  9,  1913,  to  the  effect  that 
the  right  of  Armstrong  should  exist  to  claim 
said  rents  and  crops,  and  to  sue  for  and  recover 
same  In  his  own  name,  provided  he  or  the  ven- 
dee, or  both,  were  entitled  to  a  deed  under  said 
contract  of  February  21,  1913,  which  would 
have  passed  the  rents  and  crops,  and  as  if  a 
deed  had  been  executed  thereunder  in  accord- 
ance with  the  terms  of  said  contract,  cannot  be 
enforced,  because  it  ia  based  on  a  fictitious  state 
of  facts  which  never  existed,  and  attempts  to 
confer  upon  plaintiff  a  remedy  based  upon  an 
abstract  proposition,  and  one  to  which  he  was 
not  entitled  under  the  contract  of  February  21, 
1913,  in  case  the  same  was  breached  by  Gil- 
ford." 

.  Appellee  Annstronf  filed  his  supplemen- 
tal petition  November  21,  1917,  and  therein 
demurred  generally  and  specially  to  all  and 
each  paragraph  of  appellants'  answer,  on 
the  grounds  that  the  Court  of  Civil  Appeals 
at  San  Antonio,  by  its  decision  herein  set 
out,  had  passed  upon,  decided  and  settled 
all  the  matters  and  things  both  of  fact  and 
law  now  sought  to  be  put  In  Issue  by  the 
amended  answer  of  appellants,  and  that 
said  issues  were  by  said  dedaion  decided  ad- 
versely to  the  contention  of  appellants,  and 
that  said  decision  Is  the  law  governing  the  dis- 
position of  the  cause,  fie  again  alleged  the 
execution  of  the  contracts 'Involved  in  this 
cause,  and  also  alleged  that  under  the  terms 
of  said  contracts  he  was  entitled  to  the 
value  of  the  rents  of  the  land  In  question 
collected  by  Glfford,  for  which  he  prayed 
judgment 

When  the  case  was  called  for  trial  the 
court  sustained  demurrers  to  the  entire  an- 
swer of  appellants,  and,  as  it  had  been  agreed 
by  all  parties  that  the  rent  Involved  in  the 
suit  was  the  sum  of  $2,635.89,  the  Judgment 
was  rendered  in  favor  of  Armstrong  for  such 
sum.  From  this  judgment  Mrs.  pifTord  and 
B.  C.  Roberts,  executors,  have  api)ealed. 

The  effect  of  all  of  appellants'  assignments 
Is  that  the  trial  court  erred  in  sustaining  ap- 
pellee's demurrers  to  their  answer,  and  In 
refusing  to  hear  evidence  on  any  issue  pre- 
sented therein,  except  on  the  question  of 
amount  of  rents  collected  by  Glfford.  The 
contention  under  these  assignments  Is  that 
new  Issues,  not  decided  on  the  former  ap- 
peal, were  raised  by  the  amended  answer, 
and  ttiat  the  court  erred  In  sustaining  appel- 
lee's demurrers,  and  thereby  refusing  to  per- 
mit appellants  to  offer  evidence  in  support 
of  such  hew  Issues. 


Digitized  by 


Google 


28& 


212  SOnTHWESTBRN  REPOKTEB 


OTex. 


We  have  rea<died  thie  conclual<Mi  thAt  the 
amended  answer  of  appellants,  flle^  after  the 
rendition  of  the  decision  of  the  San  Antonio 
court,  set  out  herein,  presents  no  new  legal 
defense  to  appellee's  suit,  not  set  up  in  their 
original  answer,  upon  which  the  case  was 
first  tried.  In  our  opinion,  the  pleadings  of 
the  parties  origlnaily  and  now  present  but 
one  material  question,  and  that  is  whether 
or  not  a  purchaser  under  the  terms  of  the 
contract  of  February  21,  1913,  was  entitled 
to  the  rents  of  the  land  iuTOlTed  for  the 
current  year  1913? 

[1]  Whether  the  issues  were  thus  limited 
or  not,  we  have  concluded  that  all  of  the 
material  questions  raised  by  appellants  on 
this  appeal  were  decided  adversely  to  them 
on  the  former  appeal,  and  we  cmiceive  it  to 
be  our  duty  to  follow  the  law  as  announced 
in  that  decision  until  the  same  has  been 
reversed  or  modified  by  the  Supreme  Court 

[2]  On  the  last  trial  the  trial  court  could 
not  do  otherwise  than  to  obey  the  orders  of 
the  Court  of  Civil  Appeals  remanding  the 
case.  We  think  its  decision  was  the  law  of 
the  case.  We  therefore  follow  that  court, 
and  decline  to  enter  into  a  detailed  recon- 
sideration of  the  questions  presented,  all  of 
which  were  expressly  or  necessarily  decided 
on.  the  former  appeal,  except  as  to  the 
amount  collected  by  G.  C.  Glfford  as  rents, 
and  this  matter  was  ascertained  and  proper- 
ly disposed  of  in  the  last  trial  of  tt>e  case. 

The  Judgment  of  the  trial  court  is  affirmed. 

Affirmed. 


LEE  V.  BUIE.     (No.  8139.) 

(Coiirt  of  Civil  Appeals  of  Texas.    Dallas. 
May  24, 1919.) 

1.  Appcai.  and   Ebbob   ^a690(6)— Recobd— ' 
Omission  op  Bviwence— Expbmt  Opinion. 

In  an  action  on  notes  given  for  the  price  of 
a  piano,  testimnny  of  the  buyer  as  to  the  mar- 
ket value  of  the  instrument  will  not  be  held 
inadmissible  on  the  ground  the  buyer  was  not 
an  expert,  but  that  his  testimony  was  mere 
hearsay;  the  bill  of  exceptions  failing  to  rebut 
the  presumption  that  the  buyer  qualified  him- 
self to  testify  as  an  expert. 

2.  Appeal  and  Erbob  €=»1050(1)— Habmxess 
Ekrob— Expert  Testimony. 

The  improper  admission  of  alleged  expert 
testimony  as  to  value  was  harmless  error,  where 
two  other  witnesses  testified  to  the  same  fact 
of  value,  one  without  objection. 

8.  Sauis  <S=>3S(4)  —  PUBCHASE  BT  Wbitfen 
CosTBACT— Want    op    Cossidehation    ob 

MlSREPBESENTATlON. 

The  right  of  a  buyer  to  urge  want  or  failure 
of  consiileration  when  sued  on  promissory  notes 
given  for  the  price,  or  to  nrge  misreprcsontation 
concerning  the  Character  or  kind  of  the  goods 
inducing  the  purchase,  when  relied  on,  is  not 


limited  because  the  tianaadtion  took  the  foroa 
of  a  written  contract. 

Appeal  from  Dallas  County  Court;  W.  L. 
Thornton,  Judge. 

Suit  by  Frank  A.  Lee  against  A.  C.  Bnie. 
From  Judgment  for  defendant,  plaintiff  tip- 
peals.     Affirmed. 

George  Sergeant,  of  Dallas,  for  appellant. 
Short  &  Field,  of  Dallas,  for  appellee. 

BASBUBZ,  J.  AppeUant  Boed  appeUee  in 
Justice  court  for  debt  evidenced  by  promis- 
sory notes  and  to  foreclose  chattel  mortgage 
lien  on  a  piano.  In  part  payment  of  which  the 
debt  was  incurred.  Appellee  defended  the 
suit  on  the  ground  of  a  want  or  failure  of 
consideration  resulting  from  the  false  repre- 
sentations of  appellant,  upon  which  appel- 
lee r«()Ued,  and  which  were  that  the  piano 
was  a  new  John  Church  piano  of  flrst-clasa 
workmanship  and  material,  while  in  truth  U 
was  not  a  John  Church,  but  a  Dayton  piano, 
a  much  cheaper  and  inferior  Instrument,  and 
Instead  of  being  a  new  piano  was  a  long- 
used,  secondhand,  and  much  inferior  one,  of 
no  greater  value  than  $T5,  the  sum  t>aid  when 
purchased.  There  was  trial  de  novo  before 
Jury  in  county  court,  to  which  the  case  bad 
been  appealed  from  the  Justice  court,  the  is- 
sues of  fact  being  submitted  to  the  Jury  -in 
form  of  the  usual  interrogatories  for  special 
verdict,  and  upon  tlie  answers  to  which  Judg- 
ment was  entered  for  appellee. 

[1]  After  introducing  testimony  tending  to 
show  that  the  piano  was  a  secondhand  one, 
counsel  elicited  from  appellee,  while  testify- 
ing in  the  case,  in  substance,  that,  while  be 
had  never  engaged  in  the  piano  business,  he 
had  made  inquiries  concerning  the  market 
value  of  seeondhand  pianos ;  had  made  it  a 
point  to  learn  the  value  of  such  pianos,  and 
that  their  value  was  $75.  The  bill  of  ex- 
ception recites  that  the  witness  first  stated 
that  he  knew  the  values.  It  does  opt  ap- 
pear from  the  bill  that  following  such  state- 
ment counsel  for  appellant  availed  himself 
of  his  right  to  teat  the  competency  of  the 
witness  on  voir  dire,  but  objected  after  the 
facts  bad  been  elicited  on  the  ground  that 
the  testimony  disclosed  that  appellee  was 
not  an  expert,  and  was  merely  stating  his 
opinion  based  on  hearsay.  "A  common  meth- 
od of  proving  market  value  is  by  the  infer- 
ence of  competent  observers  or  experts  per- 
sonally acquainted  with  the  market  in  ques- 
tion." 16  Cyc.  1142.  The  evidence  discloses 
ttmt  the  witness  was  not  an  expert.  Wheth- 
er he  was  a  (iompetent  observer  may  be  ar- 
gued either  way  from  his  testln»ony,  since 
in  one  statement  he  says  he  Inquired  con- 
cerning such  values,  which  probably  Indi- 
cates hearsay  Information,  while  at  another 
point  he  says  he  made  it  a  point  to  learn  the 
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market  yalae.  Se  vras'iiot  tested  on  the  lat- 
ter statement  He  may  ftaTe '  learned  the 
value  so  testified  to  In  anch  manner  as  to 
make  tbe  evidence  admissible,  as,  for  exam- 
ple^ being  cognizant  of  or  wltneealng  both 
sales  and  purchases.  The  matter  so  stand- 
ing, we  are  not  prepared  to  say  that  the  ev- 
idence Vrfls  inadmissible,  especially  since  the 
bill  of  exceptions  fails  to  rebnt  the  presump- 
tion that  the  witness  4naUfied  htmaelf  to  tes- 
tify In  the  capacity  assiuned.  Hardin  v. 
Sparks,  70  Tex.  438i  T  S.  W;  WO;  Tex.  & 
Pac.  Ry.  Co.  v.  Warner,  ffi  Tof  OIV.  App. 
280,  03  S.  W.  439. 

[2]  Further,  In  reference  to  the  fact  Bought 
to  be  estaUishedr  two  other  witnesses  testl- 
fled  to  the  ^me  fact,'  one  without  objection, 
which  is  sufficient  to  support  the  finding  of 
the  Jury,  for  which  reason  the  testimony  of 
appellee,  if  erroneous,  does  not  constltnte  s»- 
Tersible  error. 

Appellant  requested  and  the  court  refused 
to  perwnptOrlly  direct  rerdlet  for  the  former. 
It  is  claimed  that  the  court's  action  was  er- 
ror, for  the  reason  that  appellee  b^ore  por- 
cbasing  had  an)ple  opportunity  to  Inject  the 
piano,  and  was  not  prerented  by  appellant 
from  doing  so,  wlille  the  defects  complained 
of  were  patent  and  discoverable  by  the  exer* 
else  of  reasonable  diligence.  We  have  eare- 
fnlly  examined,  the  evidericei  respecting  the 
representation  ihade  ooncemlng  the  charao< 
ter,  make,  and  condition  of  the  piano  by  the 
salesman  and  that  concerning  tts  actual  char-> 
acter,  make,  and  condition  as^  testified  to  by 
appellee's  witnesses, '  and  have  reached  the 
condnslon  that  an  issue  of  fact  for  the  deter- 
mination of  the  Jury  was  presented,  and  that 
a  finding  either  way  by  the  Jury  would  ha-ve 
been  supported  thereby. 

[3]  Appellant  makes  some  contention  that 
because  the  pttrchase  and  sale  was  by  ex- 
press contract  It  afltected  appellee's  rl^t  to 
make  the  defenses  urged.  We  do  not  under- 
stand that  the  right  to  urge  a  want  or  fail- 
ure of  consideration  or  to  urge  'misrepre- 
sentation concerning  the  character  or  kind  df 
a  given  commodity  inducing  purchase,  when 
relied  upon,  is  In  any  way  limited,  because 
the  transaction  took  the  form  of  a  -wrltttti 
contract 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  affirmed. 


CLARK  V.  TAYLOR  et  aL    (No.  7670.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Feb.   27,  1910.     Rehearing  Denied 

March  27.  1919.) 

1.  Afpkai.  and  Ebbob   «=>707(^— Becobd— 
JuDOMKNT— Right  to  Excess  on  Sal^  or 
Land. 
In    an    action    to    foreclose    vendor's    lien 

against  the  vendee  and  purchasers  of  part  of 
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land,  where  there  wai  a 'Jndgment' against  the 
vendee  for  the  amoilnt'due  on  notes  sued  upon 
and  against  the  other  defendants  foiclosing  the 
lien,  but  providing,  in  event  the  land  sjiould 
sell  for  more  than  sufficient  to  satisfy  plaintiff's 
judgment  for  payment  of  the  excess  to  the 
"defendants,"  it  cannot  be  said  on  appeal  that 
the  direction  to  pay  the  excess  to  the  "defend- 
ants" was  not  proper,  where  there  was  no  plead*. 
ing  between  the  defehdantt,  and  the  only  allcga- 
tion  as  to  the  ownendiip  of  the  land  was  an 
aUegatios  in  plaintifl's  petitioa  .that  part  of 
tbe  tracts  had  been  sold  by  the  vendee  to  the 
Other  defendant,  and  where  there  is  no  state- 
ment of  facts  with  the  record. 

2l  Jvoemanr    9=>2Sl{Z)  —  CoNroBiczxx    to 

PiXAPrao   AND   lasuxs— RsuBF   Between 

Defendants., 

In  a  suit  to  foreclose  vendor's  lien  against 

the  vendee  and  others  who  had  purchased  part 

of  the  land  from  the  vendee,  in  the  absence  of 

any  pleading  of  equities  by  either  defendant,  or 

any  t>leadlng  or  proof  as  to  the  amount  he  was 

entitled  to  receive  of  the  excess  proceeds  of  a 

sale  of  the  lands,  the  court  conld  not  do  other-i 

wise  than  direct  that  such. excess  proceeds  he 

paid  to  the  defendants  jeijitly.'    - 

8.  Judomint  4^21— DhjmN  I'lwi  ebb. 

In  action  on  notes  and  to  foreclose  ■venSOt'a 
Hen  against  the  vsndee  and  others  who  had  por- 
ehased  part  of  the  land  from  .vendee,  a  Judgment 
Against  ttte  vendee  for  tJie'  amount,  due  epon. 
the  notes  and  against  all  of  the  defendants  fore- 
closing the  lien,  >  the  decree  foreclosing  the  lien 
and  ordering  the  sale  of  the  land  directing  the 
officers  making  the ,  sale,  in  event  the  lands 
should  sell  for  more  than  sufficient  to  satisfy 
the  Jndpment  to  pay  the  excess  to  the  "defend- 
ants," was  not  indefinite  aor  uncertain,  so  as 
to  reijuire  that  it  be  reversed  or  Reformed. 

4.  Judgment  <g=>730— Res  Judicata— Mat- 
ters NoT'iN  Issue— Rights  Between  De- 
fendants.' 
Ih  an  action  on  notes  and  to  foreclose  a 
vendor's  lien  against  the  vendee  and  others  who 
had  parehased  part  of  the  land  from  the  ven- 
dee, a  judgment  against  the  vendee  for  the 
amount  dae  on  the  notes  and  against  all  the 
defendants  foreclosing  the  lien,  directing  that 
any  excess  proceeds  be, paid  to  the  "defendants,'! 
in  the  absence  of  any  pleading  or  proof  as  to 
the  amounts  each  was  entitled  to  receive  of  the 
excess  proceeds  of  a  sale,  wiU  not  preclude 
either  of  the  defendants  ftom  having  their  eriui- 
ttes  in  any  sndi  excess  proceeds  thereafter  ad> 
Jadicated. 

Brror  from  District  Court,  Jackson  .Coun- 
ty ;  John  M.  Green,  Judge. 

Suit  by  W.  B.  Taylor  aghlnst  H.  J.  Clark 
a'ftd  others.'  Jndgm^t  tor  irfalntUf,  and  Hi 
J.  Clark  brings  error.    Affirmed. 

W.  B.  Lessing  and  W.  L.  Bason,  both  of 
Waco,  for  plaintiff  In  error. 

J.  H.  Hooker,  of  McGregor,  and  Cross  ft 
Rogers,  of  Waco,  for  defendants  in  error. 

PLEASANTS,  O.  J.  This  appeal  Is  from  a 
Judgment  rendered  in  a  suit  brought  by  W. 
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B.  Taylor  agalnat  H.  J.  Clark  and  J.  H. 
Llndsey  and  wife,  Addie  L.  Lindsey.  Other 
parties  were  interpleaded,  bnt  for  the  pni^ 
pose  of  this  opinion  It  is  only  necessary  to 
state  the  case  and  the  result  of  the  suit  as 
between  the  parties  above  named. 

Plaintiff  Taylor  sued  to  recover  upon  five 
promissory  notes  executed  by  Clark  In  part 
payment  of  four  tracts  of  land  described  In 
the  petition,  and  to  foreclose  a  vendor's  lien 
upon  the  land.  The  petition  alleges  that 
Clark  had  sold  two  of  the  tracts  of  land  to 
Llndsey  and  wife,  and  they  were  made  par- 
ties for  the  purpose  of  foreclosing  plaintiff's 
lien  as  against  fhem  upon  the  two  tracts  of 
land  sold  to  them. 

The  defendant  Clark  answered  plaintiff's 
suit  by  a  general  demurrer  and  general  de- 
nial The  answer  of  the  defendant  J.  H. 
Llndsey  contains  only  a  general  demurrer 
and  general  denial.  No  answer  was  filed  for 
Mrs.  Llndsey.  There  was  no  pleading  of  the 
defendants  against  each  other. 

The  trial  in  the  court  below  without  a  Jury 
resulted  in  a  Judgment  in  favor  of  plaintiff 
against  defendant  Clark  for  the  amount  due 
upon  the  notes  sued  upon,  and  against  all  of 
the  defendants  foreclosing  plaintiff's  vendor's 
Men.  The  decree  foreclosing  the  lien  and  or- 
dering the  sale  of  the  land  is  in  the  usual 
form,  and  directs  the  officers  making  the 
sale.  In  event  the  land  shall  sell  for  more 
than  sufficient  to  satisfy  plaintiff's  Judgment, 
to  pay  the  excess  to  the  "defendants." 

Under  sufficient  assignments  of  error 
plaintiff  In  error  assails  the  Judgment  on  the 
ground  that,  Clark  being  the  Judgment  debt- 
or, all  of  the  excess  for  which  the  land 
might  be  sold  over  and  above  the  amount 
sufficient  to  satisfy  plaintiff's  Judgment 
should  be  paid  to  him,  and  there  was  neither 
pleading  nor  evidence  to  authorize  the  pay- 
ment of  any  part  of  the  ezoesB  to  detoadants 
Llndsey  and  wife. 

[1,2]  These  assignments  cannot  be  sus- 
tained. As  we  have  before  stated,  there  was 
no  pleading  as  between  Claik  and  Llndsey, 
and  the  only  allegation  as  to  the  ownership 
of  the  land  is  the  allegation  of  plaintiff's  pe- 
tition that  two  of  the  four  tracts  had  been 
sold  by  Clark  to  Llndsey.  There  is  no  state- 
ment of  facts  with  the  record.  Upon  this 
state  of  the  record  we  cannot  say  that  the 
trial  court  was  not  authorized  to  direct  that 
the  excess.  If  any,  in  the  proceeds  of  the  sale 
should  be  paid  to  the  defendants.  If  the 
evidence  disclosed  that  Clark   sold  a   por- 


tion of  the  land  to  Llndsey,  we  know  of  no 
rule  of  law  which  would  prevent  the  court 
from  directing  that  any  excess  in  the  pro- 
ceeds of  the  sale  should  be  turned  over  to  tbe 
defendants.  Plaintiff  sought  foreclosure  of 
his  lien  against  the  defendants  Jointly  upon 
all  of  the  land,  and  such  Judgment  was 
awarded  him.  If  upon  a  sale  of  the  land  un- 
der this  Judgment  there  should  be  any  excess 
In  the  proceeds,  snch  excess  would  belong  to 
the  owners  of  the  land.  Tbe  mere  fact  that 
Clark  was  tlie  Judgment  debtor  would  not 
entitle  him  to  receive  the  excess  In  the  pro- 
ceeds of  the  sale  of  land  which  belonged  to 
Uiidsey.  If  there  were  any  equities  which 
coDld  have  been  asserted  in  this  suit,  and 
that  would  have  entitled  either  of  the  de- 
fendants to  recdve  any  portion  of  the  excess 
proceeds  of  the  sale  of  the  land  of  the  oth- 
er, such  equities  should  have  been  pleaded. 
Or  if  under  the  facts  one  of  tbe  defendants 
was  entltted  to  a  greater  portion  of  the  ex- 
cess proceeds  than  the  other,  such  facts 
should  have  been  alleged  and  proven,  and  the 
court  could  have  then  directed  the  excess 
proceeds  of  the  sale  to  be  paid  to  the  defend- 
ants severally  in  the  amount  to  which  each 
should  be  entitled.  But  in  the  absence  of 
any  pleading  of  equities  by  ^ther  defendant, 
or  any  pleading  or  proof  as  to  the  amount 
each  was  entitled  to  recetvQ  of  the  excess 
proceeds  o£  the  sale,  the  court  could  only  di- 
rect, as  it  did,  that  such  excess  proceeds  be 
paid  to  them  Jointly. 

[S]  Such  Judgment  is  not  indefinite  nor  un- 
oertaln,  and  cannot  be  reversed  or  reformed 
on  that  ground,  as  was  done  in  the  case  of 
Shannon  v.  Buttery,  140  S.  W.  859,  which  di- 
rected that  tbe  excess  proceeds  of  the  sale  of 
the  lien  property  be  paid  "to  the  defendant 
H.  A.  Shannon,  or  those  claiming  under  him." 

[4]  We  think  the  Judgment  in  this  case» 
like  a  deed  conveying  land  to  several  ven- 
dees, prima  facie  gives  an  equal  interest  to 
each.  It  appears,  however,  from  the  record 
that  the  respective  rights  of  the  defendants 
In  the  excess  proceeds  of  the  sale  were  not 
settled  by  this  Judgment,  snch  rights  not  hav- 
ing been  put  in  issue  by  any  pleading,  and 
the  affirmance  of  this  Judgment  will  not  pre- 
clude either  of  the  defendants  from  having 
their  equities  in  any  such  excess  proceeds 
hereafter  adjudicated. 

It  follows  from  the  views  above  expressed 
that  the  Judgment  should  be  affirmed;  and  It 
has  been  so  ordered. 

Affirmed. 
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FT.  WORTH  ft  B.  G.  RT.  CO,  v.  FLEMING. 
(No.  «218.) 

(Court  of  Civil  Appeals  of  Texaa.    San  Antonio. 
May  7, 1919.) 

1.  Carbizbs    €=3228(6)— Carhiaoe    ot    Live 
Stock  —  Bvidbncb— StrrFicrENcT-^ONJEC- 

TUSB. 

In  action  for  delay  in  deliveiy  of  ahlpment 
of  horses,  shippers'  testimony  as  to  death  of 
mare  from  lockjaw  that,  "I  suppose  that  this 
was  caused  by  placing  the  horses  in  this  hot  pen 
and  feeding  them  on  this  coarse  sedge  grass 
hay,"  without  evidence  as  -to  real  cause  of 
mare's  death,  was  insufficient  basis  for  Judgment 
of  damages,  since  contraction  of  lockjaw  from 
such  source^  being  contrary  to  general  rule, 
should  have  been  eetablished  by  something  more 
than  mere  suppoaition. 

2.  EvTOXRCK  «=9l3  —  JODiotAi.  NonoK  — 
Lockjaw. 

It  is  well  known  that  tetanus,  or  lodijaw, 
usually,  if  not  invariably,  arises  from  tvoonds 
inflicted  under  certain  peculiar  dreumstancee. 

8.  Affeal  and  Erbob  «=>1177(7)— Disposi- 
tion—RiacAND. 
Where  plaintiff  was  led  to  helicve  by  trial 
courts  that  he  had  made  a  perfect  case,  appel- 
late court  in  reversing  for  Insufficient  evidence 
will  remand  case  to  give  him  opportunity  to 
prodnce  legal  testimoay  to  sustain  case,  if  he 
can  do  m>. 

Appeal  from  Menard  County.  Gonrt;  J.  D. 
Scrogga,  Judge. 

Action  by  J.  S.  Fleming  against  the  Ft 
Worth  ft  Bio  Grande  Railway  Company. 
Judgment  for  plalntltT,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Andrews,  Streetman,  Bums  ft  Logne.  of 
Houston,  J.  L.  Lockett,  Jr.,  ot  Ft  Worth, 
and  Sam  McGcdlum,  of  Brady,  for  appellant 

F.  T.  Neel,  of  Menard,  and  M.  B.  Black- 
bum,  of  Junction,  for  appellee. 

FLT,  C.  J.  This  is  a  suit  Inatltated  by  ap- 
pellee In  the  Justice's  court  to  recover  dam- 
ages to  a  shipment  of  borsea.  The  Justice  of 
the  peace,  a  Jury  not  being  demanded,  ren- 
dered judgment  in  favor  of  appellee  for  all 
he  sought  to  recover,  and  upon  appeal  to  the 
county  court  a  Jury  was  again  waived,  and 
the  coun^  Judge  rendered  judgment  in  favor 
of  nppellee  for  all  be  sued  for. 

Appellee  was  the  only  witness  to  sustain 
the  damages  which,  be  claimed,  arose  from  a 
delay  of  the  animals  in  Ft  Worth,  Xez.  He 
swore  that  the  horses  bad  been  consigned  to 
him  at  TIcksburg,  Miss.,  but  when  he  ascer- 
tained at  Ft  Worth  that  the  animals  were 
required  to  be  dipped  for  ticks,  before  they 
could  go  to  Vlcksburg,  he  decided  to  change 
the  point  of  destination  to  Wells,  Tex.,  and 
eventually  sent  them  there.    He  swore  the 
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animals  were  not  roughly  bandied,  but  were 
damaged  by  being  held  at  Ft  Worth  for  two 
days.  One  mare  died  in  Ft  Worth  from 
lockjaw,  and  appellee  testified : 

"I  suppose  that  this  was  caused  by  placing 
tile  horsea  in  this  hot  pen  and  feeding  them  on 
this  coarse  sedge  grass  hay." 

She  naturally  was  the  highest  priced  ani- 
mal in  the  lot  of  38.  He  swore  she  was 
worth  980  at  Menard,  where  she  began  her 
journey,  and  $75  at  Ft  Worth,  where  the 
sun's  rays  and  sedge  grass  developed  a  case 
of  tetanus  or  trismus  that  culminated  In 
death.  The  other  mares  were  worth  only 
$70  a  head,  and  "they  were  worth  about  $2 
to  $2.50  per  head  less."  He  meant  after  they 
bad  stayed  in  Ft  Worth  two  days. 

No  pretense  was  made  by  appellee  that  be 
knew  anything  about  the  actual  or  market 
value  of  his  animals  either  in  Mieuard  or  in 
Ft.  Worth,  and  no  effort  was  made  to  show 
any  such  actual  or  market  value. 

[1, 1]  What  really  killed  the  mare  was  not 
disclosed  by  the  evidence.  The  hypothesis  of 
aivellee  that  she  died  from  lockjaw  caused 
by  heat  and  food  was  not  based  on  any 
kiwwledge  of  any  one,  and  had  no  scimtiflc 
basis,  at  least  shown  by  the  evidence.  It 
Is  well  known  that  tetanus,  or  lockjaw,  us- 
ually, if  not  invariably,  arises  from  wounds 
inflicted  under  certain  peculiar  circumstanc- 
es, and  if,  contrary  to  the  general  rule,  heat 
of  the  sun  and  coarse  hay  will  produce  it, 
the  exception  shonld  be  established  by  some- 
thing more  than  the  supposition  of  a  shipper 
of  horses. 

As  said  by  the  (3ourt  of  Civil  Appeals  at 
Ft.  Worth,  In  Railway  v.  Kerr,  184  S.  W. 
1068,  where  the  evidence  was  that — 

"If  the  cattle  had  reached  Ft.  Worth  In  good 
condition  they  would  have  been  worth  on  the 
market  from  $1.50  to  $2.50  per  head  more 
tiian  they  were  worth  in  the  eondition  they  were 
in  when  thoy  reached  their  destination,"  and 
no  knowledge  of  the  market  value  was  shown. 
"Under  the  circumstances,  the  estimate  of  dam- 
ages so  given  by  the  witness  necessarily  involv- 
ed a  mere  guess,  and  the  objection  urged  to  It 
should  have  been  sustained." 

As  In  that  case,  so  In  this,  there  was  noth- 
ing but  conjecture  as  to  the  amount  each  of 
the  animals  was  injured  by  delay  at  Ft 
Worth.  There  was  no  basis  for  even  an  in- 
telligent or  reasonable  guess. 

The  evidence  showed  that  at  least  24  hours 
of  the  delay  in  Ft.  Worth  could  not  be  laid 
at  the  door  of  appellant,  but  was  caused  by 
another  railroad  company,  and  yet  all  thi 
bad  results  of  all  the  delay  was  charged  to 
appellant  It  Is  apparent  that  this  was  un- 
just 

[3]  We  are  not  disposed  to  render  a  Judg- 
ment In  favor  of  Appellant  from  the  fact 
that  appellee  was  led  to  believe  by  the  two 
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trial  courts  ttiat  be  had  made  a  perfect  case, 
and  we  think  he  sboaid  have  an  opportunity 
to  produce  legal  testimony  to  sustain  bis 
case,  if  be  can  do  so. 

'  The  Judgment  wUl  be  revised,  and  tbe 
cause  rjemanded  for  a  trial  upon  tbe  law  as 
herein  indicated.  . 


TEXAS  ft  PAOinO  GOAL  CO.  t.  ERVIN. 
(No.  978.) 

(Court  of  CStU  Appeals  of  Texas.     El  Paso. 
May  8,  1919.) 

1.  Masteb  and  Servant  «=101,  102(2)— 1n- 

JTTBY    TO    SEKVANT — SaTB    PLACE    TO    WOEK 
AND    ToOL»— DtTTT    TO    EXEBCISE    ObDINABT 

Cakb. 
Wbere  a  servant  alleged  negligence  on  th« 
part  of  the  master  in  fnmiabing  &  defective 
pipe  wrench,  a  charge  that  it  is  the  duty  of  an 
employer  to  furnish  reasonably  safe  tools,  and 
that  a  failure  to  do  so  is  negligence,  was  errone- 
ous as  making  such  duty  absolute. 

2.  Apfxax  and  Bbbob  «=slOd4(l>— Habvuss 
BBB011—INSTBUDT1ON&— Undue  Pkominbnok. 

In  servant's  action  against  a  master  for 
personal  injuries,  a  charge  giving  undae  promi- 
nence to  the  amount  sued  for  held  not  commen- 
dable, although  not  reversible  error. 

3.  Masteb  and  Sebvant  e=»291(lS)  —  Injtt- 
RiES  to  Sebvant  —  Instbuctionb  —  Pboxi- 
MATB  Cause. 

In  a  servant's  action  for  injuries  by  the 
slipping  of  a  defective  pipe  wrench,  causing  him 
to  be  caught  in  exposed  cogwheels,  instructions 
held  erroneous  in  failing  to  instruct  tbe  jury  to 
find  whether  the  defective  wrench  or  the  ex- 
posed cogwheels,  or  both,  was  the  proximate 
cause  of  the  injuries. 

4.  Appeal  and  Ebrob  «=3213  —  OsjEcrioNa 
IN  LowEB  Coubt— Submission  of  Issues. 

The  error  of  the  trial  court  in  failing  to 
submit  the  issue  of  proximate  cause  is  one  of 
omission  and  to  be  available  as  reversible  error 
appellant  must  have  presented  a  special  charge 
curing  the  omission. 

6.  Tbial  €=9l91(10)— InstbUctionb— Absum- 
iNQ  Facts. 
In  a  servant's  action  for  injuries,  a  charge 
assuming  decrease  in  the  servant's  earning  ca- 
pacity as  a  proven  fact  from  statement  of  a 
physician  that  plaintiff  would  always  have  a 
weak  arm  was  erroneous,  since  the  weakened 
condition  of  the  arm  need  not  necessarily  de- 
crease plaintiff's  earning  capacity. 

(5.  Tbial  €=»251(8)  —  Instbuction— Assump- 
tion OF  Risk— Failube  to  Plead. 
In  a  servant's  action  against  a  master  for 
personal  injury,  where  the  defense  of  assumed 
risk  was  not  pleaded,  the  court  was  not  in  error 
in  failing  to  submit  that  issue. 

Ai)peal  from  District  Court,  Eastiand  Coun- 
ty ;   Joe  Burnett,  Judge. 


Action  by  C.  D.  Ervia.  against  tbe  Texas 
&  Padflc  Coal  Company.  Verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded- 

W.  J.  Oxford,  of  Tburber,  and  Penlx  & 
Miller,  of  Mineral  Wells,  for  appellant 

J.  B.  Stubblefleld,  of  Eastland,  for  appel- 
lee. 

WAIiTHALIj,  J.  This  suit  was  brought  by 
C.  D.  Enin,  appellee,  against  Texas  ft  Padf' 
ic  Coal  Compaoy,  to  recover  damages  for 
personal  injuries  sustained  while  In  the  em- 
ploy of  appellant  in  operating  a  gasoline  en- 
gine and  water  pump. 

Apt)ellee  alleged  that  it  was  a  part  Of  his 
duty  in  the  line  of  his  •employment  to  oper- 
ate, a  gasoline  engine,  and  water  pump  in 
drilling  a  well  for  oil  and  gas  .at  Ranger, 
Tex.;  tiiat  the  gasoline  engine  was  in  bad 
repair;  that  on  account  of  the  water  pump 
failing  to  properly  pump  the  water  it  was 
necessary  for  him  to  unscrew  a  nut,  tap, 
or  pipe  connected  with  the  pump;  that  neiir 
the  place  where  ,the  said  nut  was  to  be  un- 
screwed were  stationed  cogwheels  connected 
with  tbe  machinery  of  the  pumpi  and  that 
in  order  for  him  to  unscrew  the  nut  it  was 
necessary  for  him  to  come  in  dose  proximity 
to  the  cogwheels ;  that  when  the  engine  and 
pump  were  in  operation  the  cogwheels  moved 
very  rapidly;  that  appellani  furnished  ap- 
pellee a  pipe  wrench  with  which  to  unscrew 
the  nut  and  to  use  generally.  The  negligence 
assigned  is  that  the  pipe  wrench  furnished 
him  with  which  to  unscrew  the  nut  or  tap 
was  old,  broken,  worn,  and  defective;  that 
while  attempting  to  unscrew  the  said  nut  or 
tap  the  said  pipe  wrench,  because  of  its 
defective  condition,  failed  to  take  hold  of  the 
iron  pipe,  but  slipped,  causing  appellee  to 
fall  on  the  open  and  exposed  cogwheels,  then 
in  rapid  motion,  thereby  causing  the  injuries 
of  which  he  complained.  Appellee  also  as- 
signed as  negligence  that  the  place  In  which 
he  was  required  to  work  was  unsafe,  bectiuse 
of  tbe  exposed  cogwheels ;  that  be  (appellee), 
being  Inexperienced  in  the  particular  work 
in  which  he  was  then  employed,  did  not 
fully  realize  the  defective  condition  of  the 
said  pipe  wrench. 

The  case  was  tried  with  the  aid  of  a  Jury, 
resulting  in  a  verdict  and  Judgment  against 
appellant.  The  case  was  SQbmitted  on  spe- 
cial Issues. 

As  a  part  of  the  main  charge  the  court  in- 
structed the  Jury  as  follows: 

"It  is  the  duty  of  an  employer  to  furnish  rea- 
sonably safe  machinery  and  tools  with  which  his 
employes  work,  and  a  failure  to  do  so  is  negli- 
gence on  the  part  of  the  employer.  Negligence 
is  the  doing  of  an  act  which  an  ordinarily  pru- 
dent person  would  not  have  done  under  the 
same  or  similar  circumstances,  «t  the  failure  to 
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do  aAmetkias  tHift  lua  'oMiniirily  pradent  person 
woold  do '  under  the  Mimi  or  aimilar  drenm- 
stsnces.  Now,  bMring  the  above  isatructlDiia  in 
mind,  answer  the  following  questions:  Question 
No.  1:  Was  defendant  negrlixent  in  furnishing  a 
pump  with  the  cogwheels  exposed?  Answer 
'Yes*  or  'No.'  Question  No.  2:  Was  the  wrench 
with  wlilch  plaintiff  was  supplied  by  defendant, 
defectlTe?  Answer  'Yes'  or  'No.'  Question  No. 
3:  If  you  answer  question  No.  2,  above.  In  the  af- 
finnatire,  tben  answer:  Was  the  defendant  neg- 
ligent in  famishing  a  defective  wrench  to  plain- 
tiff, to  be  uaed^or  such  purpose  as  was  nec«at- 
sary  in  the  operation  of  the  pumps?  Answer 
'Yes'  or  "No.'  Question  No.  4:  If  you  answer 
the  above  questions  in  the  affirmative,  and  only 
in  that  event,  then  answer:  Was  plaintiff  in- 
jured by  reason  of  the  negligence  of  the  defend- 
ant? Answer  'Yes'  or  'No.'  Question  No.  6: 
If  yon  have  answered  tbat  plaintiff  waa  injured, 
then  answer:  How  much  money,  if  paid  now, 
would  reasonably  compensate  plaintiS  for  hVi 
injoxies?" 

The  court  then  g&ye  a  charts  on  the  meas- 
ure of  plaintiff's  damages;  instructed  tbat 
the  jury  could  find  no  damages  unless  the 
Jury  sliould  find  that  the  plaintiff's  Injuries, 
If  any,  were  the  direct  and  proxisiate  result 
of  the  defendant's  negligence,  if  ajiy,  follow- 
ed by  a  charge  on  the  burden  of  proot  The 
jury  answered  each  question  in  the  afflnua- 
tlve  and  assessed  the  damages  at  $5,000.' 

[1,2]  Appellant  i«esent8  17  assignmentB 
of  error.  The  first  complains  of  the  portion 
of  the  charge  first  quoted,  defining  tlie  duty 
of  appellant  to  appellee  in  furnishing  tools 
with  which  to  work.  The  charge  makes  it 
the  absolute  duty  of  appellant  to  furnish  ap- 
pellee reasonably  safe  machinery  and  tools, 
and  that  a  failure  to  do  so  is  ne^gence. 
The  extent  of  appellant's  duty  to  appellee 
under  the  pleadings  was  to  exercise  ordinary 
care  to  furnish  a  reasonably  safe  pipe  wrench 
and  a  reasonably  safe  place  to  work.  The 
charge  Is  affirmatively  erroneous.  The  er- 
ror in  the  charge  is  material  and  apparent 
when  applied  to  .several  of  the  questions  fol- 
lowing. Appellant  made  seasonable  objec- 
tioa  to  the  charge  before  it  was  read  to  tlie 
jury,  pointing  out  the  objectionable  para- 
graph, and  excepted  to  the  paragrat^  on  the 
ground  that  the  charge  "Imposes  a  duty  oh 
the  deftadant  mueh  more  onerous  than  the 
law  imposes."  The  objection  made  to  the 
charge  snfllelently  points  oat  the  error.  The 
second  assignment  complains  of  the  charge  oe 
giving  undue  prominence  to  the  amount  sued 
for,  because,  in  stating  the  case,  the  court 
stated  the  amount  of  the  damages  sued  for. 
This,  we  tliink,  wliile  not  to  be  commended, 
is  not  revovibie.wror. 

[3,  4]  By  a  number  of  assignments  appel- 
lant, on  various  grounds,  complains  of  the 
foregoing  charge  submitting  the  issues  to  the 
Jury.  We  will  not  discuss  them  singly,  as  to 
.do  so  would  extend  the  o]iinion  to  too  great  a 
length,  and  serve  no  good  purpose.  The  same 
grounds  of  error  will,  no  doubt,  not  arise  on 
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anottaer  trial.-  It  n^aa'angnestloiied  that  tbe 
e<^^~heel8  were  exposed,  and  the  jury  found 
tbat  it  was  net^ence  to  so  furnish  them. 
The  jury  also  found  that  the  wrench  furnish- 
ed was  defective,  and  that  it  was  n^ligence 
to  furnish  the  defective  wrench.  While  tbe 
(Uiarge  is  somewhat  confusing  in  submitting 
the  fourth' issue  as  to  what  negligent  act  of 
appellant  caused  the  injury  to  appellee,  it 
might  well  be  Inferred  therefrom  tbat  the 
court  Intended  to  sutnnit  to  the  jury,  and  the 
jury  found,  that  the  Injury  was  caused  by 
one  or  the  other  or  both  of  the  negligent  acts 
charged  and  submitted,  and  of  each  of  which 
tbe  jury  foand  the  comiMny  to  be  guilty. 
The  court  did  not  submit  to  the  jury  for 
their  finding  whether  the  exposed  cogwheel, 
or  defective  pipe  Wrench,  either  or  both, 
proximately  caused  the  Injury.  The  facts 
found  seem  to  call  for  the  submission  of 
proximate  cause.  The  jury  might,  from  the 
evtdeno^  say  that  It  waa  negligence  to  fur- 
nlaU  the  unguarded  cogwheels  and  the  de- 
fective pipe  wrench,  and  still  not  find  that 
either  or  "boOi  of  said  negligent  acts  "vfiiS  the 
proximate  cause  of  the  injury  to  appellee. 
The .  rule-  is  that,  when  one  has  violated  a 
duty,  tbe  liability  of  the  wrongdoer  extends 
to  such  injuries  as  might  reasonably  have 
be«i  antt^pated,  uadec  ordinary  circum- 
stance' as  the  natural  and  probable  result 
'Of  tbe  wTOogtul  act  Beale  v.  Railway  Coi, 
85  Tex.  278,  67  Am.  Hep.  6012 ;  St  Louis,  A. 
&  T.  Ky.  Co.  T.  McKinsey,  78  Tex.  298,  U  S. 
W.  645,  22  Am.  St  Kep.  64;  however,  the 
question  presented  here  is:  Did  fhe  failure 
of  the  trial  court  to  define  and  present  to  the 
jury  the  issue  of  proximate  cause  show  rever- 
sible error?  The  error  was  one  of  omission, 
and  not  -of  commission,  and,  to  be  available 
as  reversible  error,  appellant  must  bave  pre- 
sented a  special  charge  curing  the  omission. 
Good  V.  Texas  &  Pacific  Ry.  Co.,  160  S.  W. 
670;  Bryning  v.  M.,  K.  &  T.  Ry.  00.,  167  S. 
W.  826;  Van  Geem.  v.  Cisco  Oil  Co.,  152  S. 
W.  1108;  Modern  Woodmen,  etc.>  v.  Ya- 
nowsky,  187  S.  W.  728 ;  Kablnowltz  v.  Smith 
Cow,  190  S.  W.  197.  It  has  been  tbe  uniform 
holding  that  an  error  of  omission  in  the 
court's  general  charge  Should  be.  supplied  by 
a  request  for  a  correct  special  charge.  St 
liouis  S.  Wi  Ky.  Co.  of  'Cexas  v.  Martin,  161 
S.  W.  406. 

.[S]  In  stating  the  motsuxe  of  appejlee's 
damages,,  the  court'q  charge  includes  the  de- 
crease in  the  earning  capacity  of  appellee 
as  a  proven  fact  which  the  jury  might  con- 
sider. Dr.  Terrell  said  that  appellee  woifld 
'"always  have  a  weak  arm,"  gl'ving  the  reason 
for  it.  Appellee's  arm  was  exhibited  to  the 
jury  in  tlie  explanation  given  of  its  condition 
when  Injured  and  the  treatment  of  it  It 
^till  might  be  that  the  condition  of  the  arm, 
weakened  by  tlie  injury,  might  not  neces- 
sarily decrease  appellee's  earning  capacity ; 
in  other  words,  the  fact  of  tbe  decrease  in 
the  earning  capacity  of  appellee  is  left  to  iff- 
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ference  (Cid  ^rgnqient  WbUe.the  crltlalBiu 
of  tlae  chaige  by  appellant  Is  sustained,  we 
do  not  bold  that  the  error  would  necessarily 
reverse  the  case. 

[6]  The  defense  of  assumed  risk  was  not 
pleaded,  and  the  court  was  not  In  error  In 
falUng  to  erubmit  that  issue:  I.  &  6.  N.  B.  B. 
Co.  V.  Harris,  95  Tex.  346,  67  S.  W.  815. 

The  court  was  not  In  error  In  refusing  to 
give  appellant's  peremptorj'  charge ;  nor  was 
the  court  in  error  in  refusing  to  enter  Judg- 
ment for  appellant 

In  view  of  another  trial  we  will  not  discuss 
the  assignment  claiming  the  verdict  anS 
Judgment  to  be  excessive.  For  the  reason 
stated  in  considering  the  first  assignment,  the 
case  is  reversed  and  remanded. 


WATER,  LIGHT  &  ICE  CO.  OP  WBATHB5B- 
FOBD  V.  BABNETT  et  al.    (No.  9081.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
April  12,  1819.) 

1.  Appeal  and  Esbob  iS='1060(2)— Tbial  «=> 
127— Admission  op  Imfbofeb  TEsrmoNy— 
Habicless  Bbbob. 

In  action  against  defendant  light  company 
for  injuries  sustained  by  plaintiS,  who,  when 
walking  along  sidewalic,  stepped  npon  a  meter 
box  lid,  which  lid  gave  way  and  caused  her  to 
fall  into  the  opening,  permitting  introduction 
of  evidence  showing  that  defendant  was  insured 
in  an  indemnity  company,  held  error  and  prej- 
udicial to  rights  of  defendant 

2.  Appkai.  and  Ebbob  «sa742(l),  743(1)— As- 
sioNitENTs  OP  Ebbob— SuPFiciENCT. 

Assignments  followed  by  neither  proposi- 
tion nor  statement  or  in  which  no  sufficient 
reference  is  made  to  record  where  the  proceed- 
ings out  of  which  the  alleged  error  arose  are  to 
be  found,  are  insufficient 

Appeal  from  District  Court  Parker  Coun- 
ty;  F.  O.  McKinsey,  Judge. 

Action  by  Mrs.  Marie  Harnett  and  busband 
against  the  City  of  Weatherford  and  the  Wa- 
ter, Light  &  Ice  Comi>any  of  Weatherford. 
The  City  was  given  a  peremptory  instruc- 
tion in  its  favor,-  and  from  a  Judgment 
against  the  other  defendant  in  favor  of  plain- 
tiffs. It  appeals.    Beversed  and  remanded. 

Hood  &  Shadle,  of  Weatherford,  for  ap- 
pellant 

Grludstaff  &  Zellers  and  Preston  Martin, 
all  of  Weatherford,  for  appellees. 

BUCK,  J.  Mrs.  Marie  Bamett  and  bus- 
band,  Paul  Barnett,  sued  the  city  of  Weath- 
erford and  the  Water,  Light  &  Ice  Compa- 
ny of  Weatherford  for  personal  injuries  al- 
leged to  have  been  sustained  by  Mrs.  Barnett 
through  falling  into  a  water  meter  maintain- 


ed on  tbe  aldewaUc  of  one  of  tbe  streets  of 
Weatherford.  Plaintiff  alleged  that  while 
she  was  walking  along  said  sidewalk  sUe 
stepped  upon  the  lid  of  a  meter  box  belonging 
to  the  Water,  Light  &  Ice  Company,  and  tliat 
the  box  inclosing  same  was  then  in  an  un- 
safe and  defective  condition,  and  that  by  rea- 
son thereof  the  Ud  of  said  box  gave  way 
under  her  and  caused  ber  to  fall  Into  the 
opening,  from  which  fall  she  sustained  se- 
rious and  permanent  injuries.  The  city  ot 
Weatherford  was  given  a  peremptory  Instruc- 
tion In  Its  favor,  and  from  a  Judgment 
against  the  Water,  Light  &  Ice  Company  in 
favor  of  the  plaintiff  Mrs.  Marie  Barnett  in 
tb^  sum  of  $3,000,  and  In  favor  of  Mr.  Bar- 
nett in  the  sum  of  $175,  the  defendant  has 
appealed. 

[1]  We  will  first  direct  our  attention  to  the 
consideration  of  the  sixteenth  assignment 
Frank  Cherry  was  shown  to  be  the  manager 
of  the  Water,  Light  ft  Ice  Company,  and  had 
held  said  position  for  some  years  prior  to 
the  accident.  Shortly  after  plaintiff's  alleg- 
ed injuries,  he,  in  company  with  another  em- 
pIoy6  of  defendant,  went  to  the  home  of  the 
plaintiff,  Mrs.  Barnett  for  the  purpose  of 
talking  to  her  about  her  injuries  and  bow 
they  occurred.  He  had  a  conversation  with 
her,  and  made  at  the  time  a  written  state- 
ment of  her  answers,  which  sbe  was  not 
requested  to  sign.  While  Cherry  was  on 
tibe  stand,  and  after  he  had  testified  for  de- 
fendant on  croffi-examinatlon  be  was  asked 
by  plaintiffs'  counsel  who  sent  him  to  plain- 
tiffs' house  to  get  the  statement  to  which 
question  defendant  objected  on  the  gronnd 
that  t)e  same  was  immaterial.  Pending  a 
ruling  'bj  the  court  one  of  defendant's  coun- 
sel stated  to  the  court  in  a  low  voice  so  that 
It  could  not  be  heard  by  the  Jury,  in  sub- 
stance, that  the  answer  of  the  witness  would 
be  that  be  had  been  sent  to  the  plaintiffs' 
house  on  the  occasion  in  question  by  an  In- 
surance company,  whereupon  the  court  over- 
ruled said  objection,  and  said  witness  was 
required  to  answer  over  said  objection  as 
follows: 

"The  request  did  not  come  verbally.  No  one 
in  Weatherford  sent  me.  An  insurance  com- 
pany sent  me." 

To  the  admission  of  tbe  question  and  an- 
swer defendant  then  and  there  excited,  and 
moved  the  court  to  withdraw  said  answer 
from  the  Jury;  as  the  same  did  not  tend 
to  prove  any  Issue  in  the  case  and  wns  high- 
ly prejudicial  to  the  rights  of  the  defendant 
Thereupon  the  court  stated  to  tbe  Jury: 

"Gentlemen,  I  simply  admit  this  testimony  to 
explain  Mr.  Cherry's  action  in  going  down 
there  and  having  a  conversation  with  the  lady, 
and  not  for  any  other  purpose  in  the  case.  I 
will  let  it  go  before  you,  gentlranen  of  tbe  jury, 
for  that  purpose  and  with  that  explanation.'' 


4=3For  other  cases  see  same  topic  and  KGY-NUUBER  Id  all  Key-Numbered  Dlgeata  and  IndazM 
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By  a  long  Une  of  antborltles  It  has  been 
beld  tJtiat  it  Is  Improper  to  Introduce  evi- 
dence showing  or  tending  to  show  that  the 
defendant  in  an  action  for  damages  is  In- 
sured in  an  Indemnity  company,  not  a  party 
to  the  suit  In  Wichita  Falls  Motor  Oo.  t. 
Meade,  203  S.  W.  71,  In  an  opinion  by  As- 
sociate Justice  HaU,  Court  of  Civil  Appeals 
for  the  Sevwth  District,  it  was  held  that  It 
was  error  to  admit  a  statement  by  plain- 
tiff that  one  who  had  investigated  the  acd- 
d«at  said  he  was  "working  for  the  insurance 
company."  As  to  the  admission  of  this  tes- 
timony the  court  said: 

"This  testimony  was  improper,  and  riioald 
not  have  been  dicited.  When  considered  in 
connection  with  other  testimony  whlA  tended 
to  create  sympathy  in  behalf  of  appeOee,  we 
think  it  was  highly  prejudicial  and  the  admis- 
sion of  such  testimony  has  often  been  cmidemn* 
ed  in  this  state." 

See,  also,  Carter  v.  Walker,  165  S.  W.  486 ; 
City  of  Austin  v.  Oress,  156  S.  W.  536 ;  Beau- 
mont Traction  Co.  v.  Dllworth,  94  S.  W.  852 ; 
Lone  Star  Brewing  Co.  v.  Volth,  84  S.  W. 
1100 ;  Manlgold  v.  Traction  Co.,  81  App.  Dlv. 
3S1,  80  N.  r.  Supp.  861 ;  Wlldrlck  v.  Moore, 
86  Hnn,  630,  22  N.  X.  Supp.  1119;  Iverson 
V.  McDonnell,  36  Wash.  73,  78  Pac.  202. 

In  Carter  v.  Walker,  supra.  It  is  said: 

"When  appellee  was  testifying,  he  was  asked 
if  he  had  ever  had  a  talk  with  appellant  about 
the  accident,  and  be  answered  that  be  bad,  and 
that  appellant  bad  told  him  the  number  of  his 
car.  He  was  then  asked  if  be  made  any  otber 
statement,  and  he  answered:  'He  said  he  bad 
insurance  on  the  car.'  That  illegal  testimony 
came  from  the  appellee,  who  most  have  known 
tliat  it  was  very  improper  testimony.  In  con- 
sulting with  bis  attorney,  he  must  have  told 
him  about  the  conversation  with  appellant,  or 
he  would  not  have  been  interrogated  about  it, 
and  we  must  presume  that  bis  attorney  inform- 
ed him  that  such  testimony  was  not  permissible. 
He  must  have  appreciated  the  effect  it  wonid 
bare  upon  a  jury  trying  a  case  between  two 
citizens,  when  it  was  made  Icnown,  that  a  cor- 
poration, and  not  the  defendant,  would  have 
to  discbarge  the  judgment  for  damages.  He 
must  have  known  that  the  wavering  balances 
would  go  down  against  the  'soulless  corporation.' 
Ko  amount  of  admonition  to  the  jury  could 
remove  the  effects  of  the  testimony,  because  it 
could  not  remove  the  knowledge  that  the  suit 
was  not  one  between  citizens,  but  between  a  cit- 
izen and  a  coriraration." 

In  th«  instant  case  the  court  knew  before 
the  answer  of  the  witness  what  the  question 
propounded  by  plaintiffs'  counsel  would  elicit, 
and  after  the  question  had  been  answered, 
and  a  motion  to  exclude  It  had  been  made 
by  defendant's  counsel,  plaintiffs'  counsel,  as 
well  as  the  court,  knew  the  prejudicial  char- 
acter of  the  testimony  admitted.  We  do  not 
think  that  the  instruction  in  the  way  of  lim- 
itation given  by  the  court  cures  the  error, 
bat  perhaps  tends  to  accentuate  it.  Appel- 
lee urges  that  the  question  did  not  call  for 
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the  answer  given ;  that  do  company  was  In- 
quired, about,  and  in  the  question  answered 
no  reference  or  intimation  made  to  any  in- 
surance company;  that  the  answer  of  the 
witness  was  not  responsive  to  the  question, 
but  was  made  "for  the  apiwrent  purpose  of 
Injecting  an  error  into  the  case."  We  do  not 
think  tbe  crlticlBm  made  is  sound.  Counsd 
for  defendant  at  the  time  did  everything  in 
his  power  to  prevent  the  answer  being  given. 
Those  familiar  with  courts  and  trials  know 
tliat  often  It  is  more  injurious  to  a  party  re- 
sisting the  admission  of  improper  evidence 
to  disclose  tbe  reason  for  the  objection  in 
the  presence  and  hearing  of  the  jury  than  it 
is  to  have  said  evidence  admitted  without 
objection  or  comment.  In  this  Instance  de- 
fendant's counsel  took  the  proper  and  ju- 
dicious course  In  presenting  to  the  court,  out 
of  the  hearing  of  the  jury,  the  reason  for  the 
objection  made,  and  in  further  moving  to  ex- 
clude the  testimony  after  Its  admission.  We 
are  of  the  opinion  that  the  error  presented 
calls  ftor  the  reversal  of  the  judgment. 

^nie  evidence  in  tills  case  was  of  a  nature 
tending  to  arouse  In  the  minds  of  the  Jury 
much  sympathy  for  the  plaintiff  Mrs.  Bar- 
nett  It  was  diown  that  she  was  of  a  frail 
and  delicate  constitution,  and  shortly  prior 
to  the  accident  had  undergone  a  serious  op- 
eration and  was  Just  recovering  from  the 
same;  that,  by  reason  of  tbe  injuries  sus- 
tained la  this  accident,  she  suffered  a  falling 
of  the  womb,  the  loss  of  both  ovaries,  and 
that  her  health  was  generally  trndermined; 
that  at  tbe  time  of  the  trial  she  was  in  an 
extremely  nervous  condition — as  she  express- 
ed It,  "a  nervous  wreck." 

The  testimony  of  the  witness  Cherry  sharp- 
ly conflicted  tvith  that  of  Mrs.  Barnett  as  to 
what  occurred  and  the  conversation  had  on 
the  occasion  of  the  former's  visit  ^o  tbe  let- 
ter's home.  In  view  of  this  conflict,  and  in 
view  of  the  circumstances  tending  strongly 
to  create  sympathy  in  behalf  of  Mrs.  Barnett 
in  ttie  minds  of  tbe  Jury,  and  in  view  of  tbe 
substantial  damages  awarded,  we  are  unable 
to  say  that  the  admission  of  the  testimony 
did  not  probably  Inflnence  the  verdict  ren- 
dered. Appellee  cites  Tex.  P.  &  L.  Co.  v. 
Bird,  166  S.  W.  8,  Harry  Bros.  v.  Brady,  86 
S.  W.  615,  and  other  cases  to  support  the 
contention  that  the  error,  if  any,  was  not  cal- 
culated to  improperly  influence  the  jury,  and 
hence  does  not  constitute  reversible  error. 
But  we  think  the  first  case  cited  is  easily 
distinguishable  from  the  one  at  bar,  and  the 
other  cases  cited  merely  lay  down  the  gen- 
eral rule  that  the  error  complained  of  must 
be  of  a  nature  reasonably  calculated  to  in- 
juriously affect  appellant's  rights  before  such 
error  will  be  held  reversible. 

[2]  Other  assignments  are  presented  in  ap- 
pellant's brief,  but  we  do  not  find  it  necessa- 
ry to  discuss  any  of  them  at  length.  Appel- 
lees object  to  the  consideration  of  most  of 
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the  other  assignments  because  of  a  failure  on 
'appellant's  part  to  observe  the  mles  for  brief- 
tag,  and  In  the  main  we  believe  said  objec- 
tions are  well  founded.  Quite  a  number  of 
.'the  assignments  are  followed  by  neither 
jprppositlon  flor  statement,  and  in  others  no 
sufficient  reference  is  made  to  the  recdrd 
wliere  the  proceedings  out  of  which  the  al- 
'leged  error  arose  are  to  be  found. 
'  In  the  seventeenth  assignment  complaint  is 
made  of  the  argument  of  the  plaintiff's  coun- 
sel In  his  dosing  address  to  the  Jury  to  the 
effect  that,  If  the  evidence  did  not  show  that 
plaintiffs  were  entitled  to  recover,  the  court 
would  have  given  a'  peremptory  Instruction 
for  the  defendant  Water,  Light  &  Ice  Compa- 
'ny.  Upon  request  of  defendant's  counsel,  the 
court  Instructed  the  Jury  not  to  consider 
these  remarlss,  and  upon  another  trial,  doubt- 
less, this  question  will  not  be  presented. 
" .  For  the  reasons  given,  the  Judgment  be- 
'low  Is  reversed,  and  the  cause  remanded. 


DEVINE  INDEPENDENT  SCHOOL  DIST. 
V.  KOEHLER  et  al.    (No.  ^214.) 

(C!oart  of  Civil  Appeal*  of  TesaB.    San  Antonio. 

April  30,  1919.    Rehearing  Devied 

May  28,  1919.) 

•1.  iNTdSICATINiB  LiqOOBS  «=»45— FoMTITtJBB 
OF    LiQUOB    DeAUEB'b    Bon'I>-rPEIlAL    CHAB- 
;     ACTEB  OF  SlATUTK— RlQHT  fO  SU». 

i  .  Since  tbe  statute  giving  the  right  to  an 
.aggrieved  peraoa  to  sue  for  the  forfeiture  on  a 
liquo'r  dealer's  bond  is  penal  in  its  nature,  the 
right  of  plaintiff,  an  independent  school  district, 
to  sue  for  such  forfeiture  most  be  made  very 
'dear. 

2.  Intoxicatino  Liquobs  «=»88(2)— Fobfei- 

XUBE  o»  Bond  —  Right  of  Independent 

Scnooi.  District  to  Stje— "Person." 

An    independent    school    district   is    not    a 

"person"  within  the  meaning  of  the  statute  giv- 

'ing  tbe  right  to   an   aggrieved  person   to   sue 

'  for  the  forfeiture  on  a  liquor  dealer's  bond. 

\    [Ed.  Note.— For  other  definitions,  see  'Words 

and  Ptiraaes,  EMrst  and  Second  Series,  Person.] 

Appeal  from  District  Court,  Bexar  Gonn- 
ty;    B.  B.  Minor,  Judge. 

Suit  by  the  Devine  Independent  Scdiool 
District  against  Walter  H.  Koehler  and  oth- 
ers and  the  Lion  Bonding  &  Surety  Company. 
From  a  Judgment  dismissing  tbe  suit,  plain- 
tiff appeal-s.    AflBrmed. 

J     O.  C.  Harris  and  Hertzberg,  Kereheville  & 
iXhomson,  all  of  San  Antonio,  for  appellaot. 
Ward  &  Blcltett,  Davis  &  Long,  and  H. 
B.  Cllne,  all  of  San  Autouio,  for  appellees. 

COBBS,  J.  This  salt  was  brought  by  tbe 
Devine  Independent  school  district  of  Devine, 


Tex.,  against  Walter  H.  Koi^er  as  ptindpal 
and  the  Lion  fionding  ft  Surety  Company 
as  surety  for  penalties  fbr  vlcdatlons  of  tbe 
conditions  contained  In  a  retail  Ilqaor  deal- 
er's bond  by  making  sales  to  certa^  students 
attending  the  high  school  In  the  ihdepaident 
school  district.  ' 

Koebler's  saloon  was  at  "Klondike,"  near 
Bexar  county  line.  His  bcmd  was  signed  by 
the  Lion  Bonding  A  Surety  Company  for  the 
sum  of  ^,000,  and  was  dated  September  22, 
1916,  and  filed  With  county  clerk,  Bexar 
county,  conditioned  that  the  said  Walter 
Koehler  shall  not,  either  In  person  or  know- 
ingly tiy  bis  agent, -employ^,  or  representa- 
tive, daring  the  year  for  which  su<di  Ucenae 
sball-  run,  from  S^tember  28,  1916.  to  Sei>- 
tember  28,  1917,  sell  or  permit  to  l>e  sold 
in  his  bouse  or  place  of  Irasiness  or  give  or 
permit  to  be  given  any  spirituous,  vinous,  or 
malt  liquors  or  medicated  bitters  capable 
of  producing  intoxication,  to  any  student  of 
any  institutlwi  «f  learning.  Plaintiff  alleges 
defendant  violated  the  conditions  of  tbe  bond 
by  selling  beer,  on  or  about  October  13,  1916, 
to  Fred  Thompson ;  on  October  7,  1916,  sold 
t>eer  to  Wiley  Foster;  in'montb  of  Septem- 
ber, 1916,  and  on  January  20,.  1917,  sold  beer 
to  Carroll  Thompson;  October  13, 1916,  sold 
whisky  to  Temple'  Adams;  December  25. 
1916,  sold  whisky  to  Bryan  Briscoe — all  be- 
ing students  in  the  Devine  Independent 
school. 

It  was  alleged  that  tbe  plaintiff  was  ag> 
grieved  by  tbe  violations  of  the  conditions 
In  the  bond  by  tbe  defendant  Koehler,  In  tbat 
said  sales  were  made  to  students  who  were 
attending  the  Devine  high  school  in  the  De- 
vine  Independent  school  district,  and  tbat 
such  sales  to  said  students  operated  to 
injure,  disturb,  and  annoy  plaintiff,  and 
that  because  of  such  the  plaintiff  (appellant) 
is  entitled  to  recover  the  sum  of  $500  as 
liquidated  damages  for  each  and  every  in- 
fraction of  tbe  conditions  of  said  bond. 
Prayer  Was  made  for  recovery  of  $3,000. 

The  defendants  filed  exceptions,  and  prop- 
erly challenged  plaintiff's  right  to  bring  this 
suit,  and  as  such  to  recover  on  the  bond. 

Upon  hearing  the  trial  court  sustained 
defendants'  exceptions,  and  dismissed  said 
suit. 

Appellant  brings  its  suit  under  that  pro- 
vision of  article  7452,  which  requires  the  exe- 
cution of  a  statutory  bond  of  "every  per- 
son or  firm  desiring  to  engage  in  tUe  sale  of 
spirituous,  vinous  or  malt  liquors  or  medi- 
cated bitters  capable  of  producing  intod- 
cation,  to  be  drunk  on  the  premises,"  etc 
It  is  provided  therein : 

"Said  bond  may  be  sued  on  at  the  instance  of 
any  person  or  persons  aggrieved  liy  the  viola- 
tions of  its  provisions,  and  such  person  shall 
be  entitled  to  recover  tlie  snm  of  five  hnndred 
dollars  as  liqaidnted  dainag;ps  for  each  infrac- 
tion of  the  conditions  of  such  bond." 
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AppellaxtPs   finf  aBs^nnniit   of   error   ia  [pair '  their"  siatdxHid 
gntwtanttolly  to  the  effect  that  pUdatiff,  an 
liid^>aident  school  district,  within  the  mean- 
ing of  that  statute,  Is  "an  aggrieved  person," 
and  may  matntatn  snch  suit  dnd  recover  the 


a8»> 


penalties  tor  its  own  benefit,  because  of  the 
sale  of  liqnoTs  to  stndoits  attending  that 
sChooL 

[1]  The  statote  giving  tha  right  to  an  ag- 
grieved person  to  sue  for  the  forfeltnre  on 
a  liquor  dealer's  bdnd  Is  penal  In  its  nature, 
and  the  rl^t  of  an  Independent  S(diool  dis- 
trict to  sue  for  Bacti  must  be  made  very  clear. 
Suits  for  forfeitures  and  penalties  are  not 
fiivorlte  subjects  of  the  law. 

[2]  Mow,  It  Is  not  made  clear  to  us  that  a 
school  district  is  a  person  within,  the  meaa- 
Ing  of  that  statete.  Providing  common 
sctiool  funds,  establishing  and  maintaining 
Mdtoolhouses,  and  establishing  school  dis- 
tricts for  the  educatlcA  of  the  chlldcen  of 
Texas  has  been  a  favorite  subject  of  legis- 
lation, for  their  protection  and  ultimate 
good.  In  creatiog  these  various  arms  for  the 
education  of  the  children  of  Texas,  flowing 
from  the  sovereign  grant  of  power,  in  the 
very  nature  of  things  the  district  cannot,  for 
one  moment,  be  held  to  have  the  quslitlea 
and  attributes  of  a  person  or  a  private  c«r- 
p<MStion.  These  schools  are  managed  by 
trustees  diily  elected,  who  are  vested  with  the 
fnU  management.  The  statute  provides  for 
One  support  of  the  schools  by  caiaing  taxes 
and  issue  of  bonds  and  from  tsommon  school 
fund,  and  the  trustees  must  cause  suits  to  be 
Instituted  and  maintained.  Wright  v.  Jones, 
»  Tex.  Civ.  App.  619,  120  S.  W.  113». 

Devlne  Independent  school  district  is  • 
corporation,  limited  to  certain  well-defined 
purposes,  not  having  the  scope  or  category  of 
private  corporations  «igaged  ha  buslsess  par- 
suits. 

Appellants  cite  case  of  Daniels  v.  GoUegSi 
20  Tex.  av.  App.  562,  50  S.  W.  205,  as 
Justifying  this   suit    It  is  said  In  ttiat  case: 

"Evidence  shows  that  the  appellee  is  an  in- 
corporated institution  of  learning,  located  at 
Whitewright,  In  which  the  sale  of  intoxicating 
liquors  is  prohibited.  The  prohibition  char- 
acter of  the  town  is  widely  published  by  the 
college,  and  is  an  advantage  to  the  institution." 
EL  O.  Wentsell  wrote  to  Daniels,  who  had  a 
saloon  in  Sherman,  for  a  half  gallon  of  whisky, 
which  Danids  expressed  him.  He  and  three 
other  students  got  drunk,  and  "exhibited  them- 
selves upon  the  streets  of  the  town  in  that 
condition.  This  caused  the  officers  of  the  col- 
lege much  trouble,  annoyance,  and  humilia- 
tion, interrupted  the  course  of  business  in  the 
school  for  a  half  day,  and  was  calculated  to 
injure  the  character  and  reputation  of  the  in- 
stitution." 

This  is  a  private  college,  and  the  success 
of  the  college  Is  affected  by  sales  of  whisky 
to  the  students  to  snch  an  extent  as  to  Im- 


and  moral  .d>aracter.i 
Tbe  college  is  -  standing  In  the  relation  of' 
parent  and  guardian,  and  if  "such  influences' 
are  bad,  and  are  manifested  In  the  conduct 
of  the  students,  the  public  vrlU  be  sooaf 
made  aware  of  the  fact,  and  the  Institution:' 
will  suffer  In  its  patronage."  It  would  not 
be  long  before  a  private  institution  of  learn- 
ing would  close  its  doors  and  go  out  In  utter 
failure  U  such  conduct  were  permitted  to 
ocmtlnue.  It  would  be  aggrieved;  the  colleg<| 
had  a  personal  Interest,  and,  as  such,  a  peri 
son,  within  the  meaning  of  the  law,  that 
cou^^  sue.  It  had  no  sovereign  power  td 
assess  and  levy  taxes  for  its  support  and  .'to 
issue  bonds  unde^  iiucb  statutes  as  created 
the  pchool  districts.  .     , 

It  cannot  be  contended  successfully  for 
one  moment,  or  anywhere  pointed  out,  that 
the  Legislature  at  any  time  gave  such  school 
districts  the  authority  U>  btlag  a  suit  on  a 
liquor  dealer's  bond,  or  delisted  any  of  Its 
power  to  enforce  penal  statutes,  or  to  re* 
<k)Velf  penaltlee  of  the  kind  sued  for  herein. 

As  this  discussion  leads  to  an  afflrmancd 
of  this  xjase,  we  overrule  all  of  appellants! 
assignments  of  error  and  propositions  tbere- 
undee.  '    '.  ■     '  , 

Th^  Judgntent  is  affirmed.  > 


tr.  S.  ISIDELITT  &  GUARANTY  CO.  >. 
.DAVIS.     (No.  9061.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Wortibt 

March  22,  1919.     Rehearing  Denied 

April  20,  1919.) 

1.  Mastkb  and  Sxsvant  «=3391)4>  New,  vol, 
7A  Key-No.  Series— Workmks's  Cohpknsa- 

'   noN  Act  —  Attxmvcbd  Rkpudiatioii  amd 

AFTIBHANCB    OS  ,  AWAKD. 

An  injured  servant  could  not,  under  Work- 
men's Compensation'  ;Act,  pt.  2,  |  6  (Vernon's 
Ann.  Civ.  St  Supp.  1018,  art.  5246—44),  .re; 
pndiate  and  abrogate  the  ruling  of  the  Indus- 
trial Accident  Beard  awarding  compensatton, 
and  at  the  same  time  treat  it  aM  effective  and 
binding  on  the  employer,  and  seek  under  section 
5a  to  hold  it  liable  for  a  lump  sum  settlement 
of  hia  claim  by  reason  of  its  failure  to  comply 
with  the  mandates  of  the  board. 

2.  ilAsna  AND.  Sbbvant  ds3>411— Wobkmen's 

CoHfKNSATION     AcT— PeOVISION     0»    JUDQr 
IIBNT  FOB  KXECXmONB. 

In  a  workmen's  compensation  ease,  the 
judgment  should  have  provided  for- the  issu- 
ance of  executions  to  collect  the  various  Install- 
ments of  eomt>en^tion  awardied  as  they  ma- 
tured, since  clerk  cannot  be  made  the  judge  to 
determine  what  character  of  process  he  shall  is- 
sue. 

8.  MasTIS  and  SKBVANT  «=»411— WOBKltER'S 

ComfenSation  Aci<— Fork  at  JtmeiocRT. 
In    a   workmen's    compensation    case,    the 
form  of  judgment  proposed  by  the  servant,  emr 


«s>9or  otber  esoM  U»  *atn*  topis  aad.KBT-NUMBBR  In  aU  K«-Numh««a  Dlsorta  and  IndeM* 


Digitized  by 


Google 


240' 


212  SOUTHWBSTBRN  BEFORTBB 


(lex. 


bodying  the  right  and  power  of  the  court  to  re- 
view it,  and  diminish,  increase,  or  terminate  the 
liability  of  the  insurer  in  accordance  with  part 
1,  I  12d,  of  the  Act  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  5246—26),  with  the  right  in 
tiiie  insurer  at  any  time  to  redeem  its  entire  lia- 
bility by  payment  of  a  lump  anm  on  agreement 
with  the  servant,  with  the  approval  of  the 
Industrial  Accident  Board,  in  accordance  with 
part  1,  {  15  (article  5246— S3),  held  proper, 
with  modification  of  provisions  as  to  executions 
and  the  approval  of  tiie  trial  court  of  any  lump 
snm  settlement. 

4.  Masteb  asd  Servant  «=>408— WoBKirair's 
Compensation  Act— ji'oweb  ok  Coubt  ovbb 
awabd— lrkp  svu  ssttleuent. 

In  view  of  Workmen's  Compensation  Act, 
pt.  2,  I  6  (Vernon's  Ann.  Civ.  St  Supp.  1918, 
art  6246—44),  a  court  trying  a  workmen's  com- 
pensation case  by  implication  has  the  power 
given  the  Industrial  Accident  Board  by  pert  1, 
t  16  (article  6246—33),  to  approve  any  agreed 
Inmp  sum  settlement,  and  the  power  given  it 
by  section  12d  (article  5246—26)  to  review, 
terminate,  diminish,  or  increase  an  award  for 
compensation  made. 

5.  Courts  «s926— AoQtnsiTioif  ov  JinusDic- 

■   TION— 'X^TBCT. 

Where  a  court  once  acquire*  Jnrisdietimi 
over  a  controversy,  it  retains  such  Jurisdiction 
for  all  purposes  necessary  to  a  final  determina- 
tion of  the  rights  of  the  parties. 

6.  Masteb  and  Skbvant  ®=>S86(6)— Wobk- 
Icen's  CoKPEBSAnoN  Act— Basis  or  Awabd 
— AvEBAQE  Weekly  Wages. 

Where  an  injured  servant  had  worked  in 
the  employment  in  Which  be  was  engaged  when 
injured  for  several  years  before  Injury,  under 
Workmen's  Compensation  Act,  pt.  4,  {  1,  subsec. 
1  (Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
6246—82),  his  average  weekly  wages,  and  not 
the  avenge  weekly  wages  of  other  persons 
similarly  engaged,  were  the  proper  basis  for 
dete'rmining  the  amount  of  compensation. 

Appeal  from  District  Court,  Denton  Comi- 
ty; John  Speer,  Judge. 

Proceedings  for  compensation  under  the 
Workmen's  Compensation  Act  by  W.  W. 
Davla  against  the  J.  W.  Thompson  Construc- 
tion Company,  the  employer,  and  the  United 
States  Fidelity  &  Guaranty  Company,  the 
Insurer.  Compensation  was  awarded,  and 
the  Insurer  appeals.  Judgment  reformed  and 
afBrmed. 

Seay  &  Seay,  of  Dallas,  for  appellant 
Ed  I.  Key,  of  Denton,  for  appellee. 

DUNKLIN,  J.  W.  W.  Davis  was  ao  em- 
ploy6  of  the  J.  W.  Thompson  Construction 
Company,  which  was  a  subscriber  to  the 
Workmen's  Compensation  Act,  appearing  in 
foil  in  the  acts  of  the  liegislature  of  1917, 
p.  269  (Vernon's  Ann.  Civ.  St  Supp.  1918, 
arts.  6240—1  to  5246-^91),  and  held  a  policy 
of  insturnnce  in  the  Unlt«d  States  £!ideUty  & 


Qnaranty  Company,  Issoed  afioorOing  to  the 
requirements  of  the  act,  and  which  .made 
the  Insurer  liable  for  compensation  to  the 
employes  of  the  Thompson  C^onstruction  Com- 
pany for  injuries  sustained  by  them  while 
engaged  In  such  employment  On  February 
1,  1918,  the  Indndtrlal  Acddeot  Board,  wltli 
whom  Davis  had  filed  a  claim  for  compensa- 
tion, awarded  him  compensation  to  be  paid  by 
the  insurer  In  the  sum  of  $15  per  weeic.  for  the 
Injury  which  the  board  fdnnd  had  totally  in- 
capacitated him  for  work,  said  weekly  allow- 
ance to  continue  during  the  existence  of  sudii 
total  incapacity,  not  to  exceed,  however,  the 
period  of  401  weeks,  and  subject  to  raodlflca- 
tlon  or  termination  in  accordance  with  the 
provisions  of  the  act 

Davis  had  attempted  to  procure  an  order 
allowing  him  compensation  in  a  lump  snm 
rather  than  in  weekly  Installments  in  accord- 
ance with  the  provisions  of  section  15,  pt  1, 
p.  280,  of  the  act,  upon  the  plea  that,  as  he  had 
a  wife  and  three  small  chlldrai  to  support, 
the  oldest  being  only  12  years  of  age,  and  as 
he  was  wholly  incapacitated  to  work  himself, 
a  manifest  hardship  and  an  injustice  would 
be  done  him  if  his  compensation  was  fixed 
at  even  the  maximum  weekly  allowance  au- 
thorized by  the  act  And  whMi  that  request 
was  refused  be,  within  20  days  after  that  de- 
cision by  the  Industrial  Accident  Board,  gave 
notice  to  the  board  and  to  the  insurer  that  be 
would  not  abide  by  said  ruling,  and  immedi- 
ately Instituted  this  suit  to  recover  compensa- 
tion under  the  act,  as  was  his  right  to  do  un- 
der the  provision  of  section  5,  pt  2,  p.  283,  of 
the  act.  In  his  petition,  filed  in  this  suit,  be 
sought  to  recover  compensation  in  a  lump 
sum  as  he  did  before  the  Accident  Board, 
and  on  the  same  grounds.  In  the  alternative 
be  prayed  that,  if  he  was  not  entitled  to  a 
lump  sum  settlement,  then  he  should  be 
awarded  compensation  in  the  sum  of  $15  per 
week  for  889  weeks.  Plaintiff  furtlier  al- 
leged that  he  had  presented  his  claim  to  the 
Industrial  Accident  Board,  and  that  said 
board  had  awarded  him  compensation  which 
the  defendant  had  refused  to  pay  in  accord- 
ance with  the  terms  of  tliat  decision,  al- 
though defendant  was  duly  notified  of  plain- 
tiff's dire  distress  and  urgent  need  of  such 
compensation  for  the  support  of  his  family. 

In  both  counts  of  bis  petition  plaintiff 
sought  to  recover  exemplary  damages  In  the 
sum  of  $4,000,  as  well  as  actual/ damages, 
■which  In  each  count  was  fixed  at  the  sum  of 
$6,000;  the  claim  for  exemplary  damages 
being  predicated  uiwn  an  allegation  of  the 
construction  company's  "negligence  and  will- 
ful disregard  for  this  plaintiff's  rights  in 
causing  the  said  injuries." 

It  was  further  alleged  that  plaintiff  has  the 
right  to  a  lump  sum  settlement  by  reason  of 
the  fact  that  the  insurer  had,  without  justi- 
fiable cause,  failed  to  pay  the  weekly  allow- 
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ancea  made  bt  tbe  Accideiit  Board  as  they 
matured. 

Judgment  was  rendered  decreeing  a  recov- 
ery by  the  plaintiff  of  $22  per  Week  for  265 
freeks,  after  allowing  the  deCendant  credit 
for  9180  which  It  had  already  paid  prior  to 
the  trial  tmder  tlie  ruling  of  the  Indnatrlal  A(s 
ddent  Hoard.  But  one-third  of  the  recovery 
was  awarded  to  pdaidttflrB  attorney  for  his 
services  In  prosecuting  the  suit.  I^rom  that 
Judgment  tlie  defendant  has  prosecuted  this 
appeaL 

The  trial  was  before  a  Jury,  who  returned 
a  verdict,  sudi  as  Is  Indicated  by  the  Judg- 
ment, upon  a  general  dtorge  submitted  to 
them  by  the  trial  Judge. 

[1]  By  section  5a,  pt.  2,  p.  284,  of  the  act 
It  Is  provided  that.  Should  the  Insurer,  with' 
out  Justifiable  cause,  refuse  to  make  prompt 
payment  of  the  assessments  decreed  by  the 
Industrial  Acdd^t  Board  as  the  same  ma- 
ture, then  the  Injured  employ^  or  bis  bene- 
ficiary shall  have  the  right  to  mature  the  en- 
tire daim  and  to  institute  suit  thereon  to 
collect  the  full  amount  of  the  awardj  togeth- 
er with  12  per  cent.  penalt7  and  attorney's 
fees.  WhUe  plaintiff  did  allege  In  his  peti- 
tion such  a  failure  on  the  part  of  defendant, 
coupled  with  an  allegatian  of.  bis  right  there- 
by to  mature  the  entire  amount  of  bis  claim, 
yet  the  trial  Judge  did  not  submit  to  the  Jury 
the  issue  whether  or  not  the  defendant  had, 
"without  Justifiable  cause,"  refused  to  pay 
said  awards,  and  no  complaint  Is  made  by  the 
appellee  here  of  the  failure  of  the  court  to 
submit  that  issue.  Furthermore,  as  shown 
by  plaintiff's  petition,  he  was  not  willing  to 
abide  by  the  decision  of  the  Industrial  Ac- 
cident Board,  and  instituted  this  suit  under 
the  provisions  of  section  6,  pt.  2,  p.  283^  of  the 
adt,  according  to  the  terms  of  which  the  deci- 
sion of  the  board  was  thereby  abrogated, 
and  exclusive  Jurisdiction  to  determine  the 
controversy  was  vested  In  the  court  in  which 
the  suit  was  instituted.  Plaintiff  could  not 
thus  repudiate  and  abrogate  the  ruling  of 
the  Industrial  Accident  Board,  and  at  the 
same  time  treat  It  as  effective  and  binding 
upon  the  defendant  and  seek  to  hold  it  liable 
for  a  lump  sum  settlement  of  his  claim  by 
reason  of  its  failure  to  comply  with  mandates 
of  the  board.  The  only  basis  for  a  verdict  in 
plaintiff's  favor  for  a  lupjip  sum  settlement 
submitted  In  the  court's  charge  was  the  is- 
sue whether  or  not  a  manifest  hardship  and 
injury  would  result  to  the  .plaintiff  if  he 
were  not  allowed  that  relief  in  accordance 
with  the  provisions  of  section  16,  pt.  i,  p. 
280,  of  the  act,  and  no  complaint  was  made 
by  the  plaintiff  of  the  charge  of  the  court  In 
thus  limiting  his  right  to  recover  damages  in 
a  lump  sum  to  timt  theory  of  his  pleading. 

In  various  sections  of  part  1  of  the  act  it 
is  provided  that  the  Industrial  Accident 
Board  shall  allow  compensation  for  the  in- 
juries received- by  an  employ 6  of  a  subBcril)er 
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to  the  act,  and  the  rules  for  computing  tba 
comDeosation  are  prescribed.  Section  10,  pt. 
1,  p.  274,  of  the  act  reads  aa  follows: 

"While  the  incapacity  for  work  resulting  from- 
injury  is  total,  the  Bssociation  shall  pay-  the 
injured  employe  a  weekly  compensation  equal 
to  sixty  per  cent,  of  his  ayerage  weekly  wages, 
bat  not  more  than  $15.00  nor  less  than  $5.00, 
and  in  no  case  shall  the  period  covered  by 
such  compensation  be  greater,  than  four  hun- 
dred and  one  (401)  weeks  from  the  date  of  the 
injury." 

Section  12d,  pt.  1,  p.  278,  of  the  act  reads 
as  follows: 

"Upon  its  own  motion  or  upon  the  applica- 
tion of  any  person  interested  showing  a  change 
of  conditions,  mistake,  or  fraud,  the  l>oard  at 
any  time  within  the  compensation  period  may 
review  any  award  or  order,  ending,  diminishing 
or  increasing  compensation  previously  awarded 
within  the  maximum  and  minimum  provided  in 
this  act,  or  change  or  revoke  its  previous  order 
sending  immediately  to  the  parties  a  copy  of  Its 
subsequent  order  or  award.  Review  under  thU 
section  shall  be  only  upon  notice  to  the  parties 
interested." 

Section  15,  pt  1,  p.  280,  of  the  act  pro- 
vides: 

"In  cases  where  death  or  total  permanent 
incapacity  results  from  an  injury',  the  liability 
of  the  association  may  be  redeenled  by  jwymehl 
of  a  lump  sum  by  agreement  of  the  partie» 
thereto,  subject  to  the  approval  of  tlie  Indua 
trial  Accident  Board." 

The  court  did  not  submit  the  issue  of  i* 
partial  Incapacity  to  labor,  resulting  from 
plaintiff's  injury,  total  incapacity  being  the 
only  incapacity  submitted,  and  the  verdict  of 
the  Jury,  construed  in  the  light  of  the  charge, 
indicates  a  finding  of  a  permanent  total  in- 
capacity to  labor  by  reason  of  plalntifTs  in- 
juries, since  he  was  allowed  a  maximum 
compensation  equivalent  to  $15  per  week  for 
401  weeks  by  increasing  the  weekly  compen- 
sation with  a  corresponding  decrease  of  the 
numt)er  of  weeks  in  accordance  with  section 
15a,  pt.  1,  p.  281,  of  the  act,  which  was  given 
to  the  Jury  by  the  court  in  his  cliarge,  after 
crediting  the  defendant  with  the  payment  of 
12  weekly  installments  of  $15  each,  or  $180 
In  the  aggregate,  already  paid. 

Appellant  has  dtcd  the  Southern  Surety 
Co.  V.  Stubbs,  199  S.  W.  343,  and  Soutliwest- 
em  Surety  Ins.  Co.  v.  Curtis,  200  S.  W.  1162, 
aimouncing  the  rule  that  a  Judgment  cannot 
be  rendered  upon  an  obligation  which  has 
not  matured,  and  upon  those  authorities  It  Is 
insisted  that  the  Judgment  in  the  trial  court 
was  erroneous  in  that  execution  was  awarded 
to  collect  the  weekly  Installments  to  mature- 
In  the  future.  Ai^)ellant  has  also  cited  the 
provisions  of  section  6,  pt.  2,  p.  283,  of  the 
act  wherein  It  Is  said  that,  If  either  party 
shall  l>e  dissatisfied  with  the  final  ruling  of 
the  Industrial  Accident  Board,  and  shall  in- 
stitute suit  to  recover  fur  the  Injury,  in  ac- 
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«orddnce  ■with  the  t«rmB  of  that  section,  "the 
rights  and  liability  of  the  parties  thereto 
shall  be  determined  by  the  provisions  of  this 
act" 

After  the  verdict  was  returned  appellant 
filed  a  motion  that  judgment  be  entered  in 
accordance  with  a  form  tendered  whidi  em- 
bodied in  it  the  right  and  power  of  the  court 
to  review  the  same  and  diminish,  Increase, 
or  terminate  the  liability  of  the  defendant  In 
accordance  with  the  provisions  of  section 
12d,  copied  above,  with  the  right  In  the  de- 
fendant at  any  time  to  redeem  its  entire  lia- 
bility by  payment  of  a  lump  sum  upon  agree- 
ment with  plaintiff  thereto  and  with  the  ap- 
proval of  the  Industrial  Accident  Board  In 
accordance  with  the  provisions  of  section  16, 
pt  1,  p.  280,  of  the  act  But  th^  proposed 
form  condiided  with  this  provision: 

"To  enforce  tlie  above  judgment  all  process 
necessary,  or  permitted  by  law  to  enforce  this 
judgment,  or  to  keep  the  same  In  existence  may 
be  issued." 

[2, 3]  It  is  a  familiar  rule  that  the  clerk 
of  the  court  cannot  be  made  the  judge  to 
determine  what  character- of  process  be  shall 
Issue,  and  in  order  to  conform  to  that  rule 
the  Judgment  should  have  provided  for  the 
Issuance  of  executions  to  collect  the  various 
installments  of  compensation  awarded  as 
they  shall  mature.  And  we  are  of  the  opinion 
that  the  proposed  form  of  judgment  with 
that  change  and  with  the  further  -  Change 
that  any  future  agreed  lump  sum  settlement 
shnll  be  with  the-  approval  of  the  trial  court 
should  have  been  adopted. 

Such  a  judgment,  perhaps,  would  be  con- 
trary to  the  general  rule  that  a  recovery  can- 
not be  decreed  upon  an  obligation  whldi  has 
not  matured,  but  it  will  be  necessary  to  de- 
part from  that  rule  In  order  to  give  effect 
to  the  provisions  of  the  Compensation  Act 
referred  to  already.  At  all  events,  appellant 
is  in  no  position  to  complain  of  such  a  judg- 
ment, since  it  has  Invoked  the  entry  of  the 
same. 

[4,  8]  The  act  does  not  speclfleally  vest  In 
a  court  trying  such  a  case  as  this  the  power 
given  to  the  Industrial  Accident  Board  by 
section  15,  pt  1,  copied  above,  to  approve  any 
agreed  lump  sum  settlement,  nor  the  power 
given  that  board  by  section  12d,  copied 
above,  to  review,  terminate,  diminish,  or  in- 
crease an  award  of  compensation  previously 
made,  but  we  are  of  the  opinion  that  the 
court  Is,  by  implication,  vested  with  such 
power,  In  view  of  the  provision  of  section  6, 


pt  2,  p.  288,  of  the  a<it,  tfr  ttxk  effect  that, 
"whenever  such  a  suit  is  brought  the  rights 
and  liability  of  the  parties  thereto  shall  be 
determined  by  the  prorlslons  of  this  act." 
We  do  not  think  that  it  was  the  Intention  of 
the  Legislature  to  vest  In  the  Industrial  Ac- 
cident Board  the  power  to  review  a  judgment 
rendered  by  a  court  of  competent  jurisdiction 
of  the  Issues  involved  la  a  snlt  like  the  pres- 
ent one  in  violation  of  the  gmeral  rule  that 
where  a  court  once  acquires  Jurisdiction  over 
a  controversy,  it  retains  such  jurisdiction  for 
all  purposes  necessary  to  a  final  determina- 
tion of  the  rights  of  the  parties. 

[8]  By  another  assignment  appellant  com- 
plains of  the  refusal  of  Its  requested  instrac- 
tlon  to  the  ^ect  that  the  plaintiff  was  en- 
titled to  receive  only  6Q  per  cent  of  bis 
average  weekly  wages  during  the  time  be 
was  totally  incapacitated  tor  work,  In  no 
event  to  exceed  116  per  week  nor  less  than 
96  per  week,  and  tibat  sncb  average  weekly 
wages  should  be  computed  upon  the  baaU  of 
the  average  annual  -wages  of  other  employ&i 
working  in  the  same  class  of  woi^  If  the 
jury  should  find  that  plaintiff  bad  not  worked 
in  the  employment  in  whldi  he  was  engaged 
at  the  time  of  his  injury  during  sid>8tantlaUy 
the  whole  of  the  year  next  preceding  his 
injury. 

This  asslgmn^t  Is  overruled  because  the 
proof  was  uncontroverted  that  plaintiff 
worked  in  the  employment  in  which  he  was 
engaged  at  the  time  of  his  Injury  for  several 
years  prior  to  his  injury,  and,  tbat  being 
true,  his*  average  weekly  wages,  and  not  the 
average  weekly  wages  of  other  persons  simi- 
larly engaged,  was  the  proper  basis  for  de- 
termining the  amount  of  compensation  to  be 
awarded  to  him.  See  subsection  1  of  section 
1,  pt  4,  p.  291,  of  the  act  Furtbermore,  no 
e-vldence  has  been  pointed  out  by  appellant, 
and  we  have  found  none,  to  show  such  aver- 
age weekly  wages  of  such  other  employ^  for 
the  preceding  year. 

Accordingly  the  Judgment  of  the  trial  court 
will  be  reformed  as  indicated  above,  and  as 
so  reformed  It  will  be  In  all  things  affirmed; 
and  this  decision  will  be  certified  to  the  trial 
court  with  Instructions  to  retain  the  suit 
upon  Its  docket  for  the  purpose  of  further 
proceedings  therein  In  the  event  of  the  hap- 
pening of  any  of  the  contingencies  specified 
In  the  Judgment  for  reviewing  the  same  and 
ending,  diminishing,  or  increasing  the  amount 
of  the  award  so  decreed  to  the  plaintiff. 
Costs  of  appeal  are  taxed  against  the  appel- 
lant 
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WESTERN  TJNION  a?EIiE}aRAPH  OO.  ▼. 
JAMKO.    (No.  7M8.) 

(Court  of  CivU  Appeals  of  Texas.     Oalyeston. 

Marcii  11, 1910.    Rehearing  Denied 

AprU  3,  1919.) 

1.  Telegbafhb  and  TexxPttoins  «=354<4>— 
CoNTRAcre— Vauditt. 

A  contract  between  a  sender  of  a  telegram 
and  a  telegraph  company  to  the  effiect  that  th« 
company  riiall  not  be  HaMe  for  daaiagea  o^ 
statutoiy  pedaltles  wlkere  the  claim  la  not.^pre- 
aented  in  writiug  within  95.  days  after  the  cause 
of  action  shall  have  arisen  is  valid,  and  is 
binding  cm  the  parties  thereto  and  their  prin- 
cipals, unless  procured  by  fraud,  or  unless  un- 
reasonable under  the  facts  and  drcumstances 
of  the  particular  case,  under  Vernon's  Sayles* 
Ann.  CIr.  St  ldl4,  art.  5714. 

2.  TlXSGBAPHS   AND   TeUSPBONEB   «=b66(1)— 
CONTSACT  —  PKE91711PTIOKS  01*  KNOWLEDGE. 

One  dictating  a  message  to  a  telegraph  agent 
and  then  signing  the  message,  and  the  sendee 
named  in  the  message,  arc  presumed  to  know 
the  contents  of  a  contract  on  the  ba(^  of  the 
blank. 

3.  Appeal  and  Ebbob  «=»173(9)^Iesxj£s  in 
LowEB  Cotjsx— Waives. 

A  waiver  of  a  right  not  pleaded  cannot  be 
urged  for  the  first  time  on  appeaL 

Appeal  from  District  Court,  Burleson  Coun- 
ty; R.  J.  Alexander,  Judge. 

Suit  by  Joe  Jantto  against  the  Western 
Union  Telegraph  Company;  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  Tendered. 

W.  H.  Flippen,  of  Dallas,  Albert  Stone,  of 
Brenham,  and  Albert  '£.  Benedict,  of  New 
York  City,  for  appellant. 

W.  M.  Hllllard  and  A.  B.  Oerland,  boft  of 
Caldwell,  for  appellee. 

LANE,  J.  This  suit  was  instituted  by  Joe 
Janko,  appellee,  In  the. district  court  of  Burle- 
son county,  Tex.,  on  November  1,  1916, 
against  the  appellant,  Western  Union  Tele- 
graph Company,  to  recover  damages  in  the 
sum  of  fl,900  for  alleged  negligence  of  the 
api)ellant  for  failure  to  promptly  transmit 
and  deliver  the  following  telegram: 

"Burton,  Texas,  May  2,  1915. 
"To  Joe  Janko,   Caldwell,  Texas:   Come  at 
once.    Mother  is  very  low.  F.  J«  Janko." 

Among  other  things,  appellee  In  substance 
alleged  that  at  about  1  o'clock-  p.  m.  on-  tbe 
2d  day  of  May,  1915,  his  brother,  F.  J.  Janko, 
who  resided  at  or  naar  the  town  «i  Burton, 
in  Washington  county,  Tex.,  for  his  l)enefit 
delivered  to  appellant's  agent,  at  its  office  in 
Burton,  the  foregoing  message  to  be  trans- 
mitted and  delivered  tO'.hiqi  at  U«  home  two 
miles. east  of  tbe  town  of  Caldwell,  In  the 


county  of  Bnrle«6n ;  tbat  F.  J;  Janko  got  the 
agent  of  appelant  to  write  tbe  mewat;e  and 
tdd  him  that  the  words  be  wanted  In  the 
mesBagb  Were,  "Come  at  once. .  Mother  Is 
T»y  low,"  and  that  he  did  not  tell  him  to 
ose  any  other  words  therein ;  tttat  when  F. 
J.  -Jailko  Signed  the  message  for  transmis^ 
slon  be  did  itot  know  that  there  was  a  danse 
therein  proTtdiag;  "The  company  will  not  be 
liable  In'  any  caae  where  claim  is  net  pre- 
sented 1b  Writing  wltbtnntaiety-five  days  afiter 
the  canse  6f  action.  If  any,  shall  have  arisen;'' 
tbat,  wben  said  message  was  banded  to  F. 
J.  Janko  to  sign,  tbe  printed  matter  on  tbe 
troat  thereof  was  concealed  by  the  band  of 
appellant'^  agent  .so  tbat  be  could  not  see 
the  same,  and  In  fbia  manner  tbe  signature 
of  sender  was  fraudulently  in«cared,  and 
Oierefoce  the  clause  above  quoted  la  not 
binding -on  blm.  He.  alleged  that  the  mes- 
sage was  never  delivered  to  blm;  tbat  his 
motber  died  on  said  2d  day  of  May,  191.^, 
was  burled  on  tbe  3d  of  said  month;  and 
that  by  reason  of  such  failure  on  the  part  of 
appeAant  to  driver  tbe  message  be  was  pre- 
vented from  seeing  his  mother  before  she 
died  and  from  attending  her  funeral,  to  his 
damage  in  tbe  sum  pf  fL,900. 

Appellant  answered  and  filed  general  and 
miecial  demurrers,  genial  denial,  and  under 
oatb  specially  answered  that  tbe  message 
was  Written  on  one  of  its  printed  blanks, 
which  contained  a  stipulation,  among  other 
things,  "The  company  will  not  be  liable  for 
damages  or  statutory  .penalties  in  any  case 
where  the  claim  is  not  presented  In  writing 
wltbln  nlUety-flve  days  after  the  cause  of 
action,  K  any,  shall  have  arisen,"  and  tbat 
no  written  claim  for  or  notice  of  damages 
was  given  to  defendant  until  September  25, 
1916,  whjk!b  was  more  than  85  days  from  tbe 
date  of  tbe  filing  of  said  message,  and  the 
knowledge  of  Its  contents  was  known  to  tbe 
plaintiff,  and  more  than  95  days  from  tbe 
date  of  the  accrual  of  plaintiff's  cause  of 
action,  and  that  by  reason  of  plaintiff's 
failure  to  comply  with  the  terms  of  said  con- 
tract he  Is  precluded  from  any  recovery 
based  on  tbe  sending  of  said  message;  that 
tb.e  plaintiff's  cause  of  action,  if  any  he  bad, 
accrued  not  later  than  May  5,  1915,  and 
that  It  is  more  than  95  days  from  May  GC 
1915,  until  September  28,  1915;  that,  by  rea- 
son  of  plalntlfTs  failure  to  comply  with  the 
terms  of  said  contract,  he  Is  i)recluded  from 
any  recovery  based  on  said  message. 

The  cose  was  submitted  to  a  jury  upon 
special '  issues,  in  answer  to  which  they 
found,   among  other   things,   the  following: 

(1)  That  F.  J.  Janko  did  not  know  that 
the  95-day  clause  or  stipulation  for  notice 
of.'(:laim  was  on  tbe  back  of  tbe  message 
signed  by  him. 

(2). That  F.  J.  Janko  was  not  prevented 
fr^m  learning  of  the  95-day  stipulation  on 
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tlM  back  of  tSe  mossage  by  the  action  of 
the  defendant's  agent  at  Barton. 

(3)  That  Joe  Janko  did  not  know  of  the 
05-day  stipulation  for  notice  on  the  beck  of 
the  message. 

(4)  That  Joe  Janko  was  prevented  from 
learning  of  said  95-day  stipulation  by  the 
failure  or  refusal  of  defendant's  agent  at 
Caldwell  to  deliver  the  measaga 

(5)  That  under  all  the  facts  and  dream- 
stances  proven,  the  96-day  stipulation  for 
notice  was  not  a  reasonable  stlpnlation. 

The  jury  also  found  that  the  appellant 
was  guilty  of  negligoice  in  not  making 
prompt  delivery  of  the  message,  to  the  dam- 
age of  appellee  In  the  sum  of  9376. 

Upon  these  findings  of  the  jury  the  trial 
court  rendered  Judgment  in  favor  of  appel- 
lee against  appelant  for  the  sum  of  9376. 
From  this  Judgment  the  telegraph  company 
has  appealed. 

Appellant  presents  but  one  assignment,  as 
follows: 

"The  court  erred  in  refusing  to  give  to  the 
Jary  special  charge  No.  1,  requested  by  the  de- 
fendant, which  was  as  follows:  'Ton  are  hereby 
instructed  to  return  a  verdict  for  the  defendant 
company' — because  the  nndispnted  testimony  in 
this  case  shows  that  the  plaintiff  and  defendant 
entered  into  a  contract  containing  the  following 
stipulations  or  agreement,  to  wit:  The  com- 
pany will  not  be  liable  for  damages  or  statu- 
tory penalties  in  any  case  where  the  claim  is 
not  presented  in  writing  within  ninety-five  days 
after  the  cause  of  action,  if  any,  shall  have 
arisen.'  That  the  message  herein  sued  on  was 
sent  on  May  2,  1916,  and  no  daim  of  any  kind 
was  filed  with  the  plaintiff  until  (he  original 
petition  was  filed  in  this  cause,  which  was  on 
the  1st  day  of  November,  1915,  which  was  more 
than  95  days  after  the  cause  of  action,  if  any, 
shall  have  arisen.  The  evidence  farther  shows 
that  on  May  3,  1915,  the  plaintiff,  Joe  Janko, 
had  knowledge  of  all  the  damages  that  would 
accrue  to  him,  and,  so  far  as  he  is  concerned, 
the  cause  i^  action  had  arisen  on  May  8,  1916i, 
There  is  no  effort  made  on  the  part  of  plaintiff 
or  excuse  given  as  to  why  he  did  not  comply 
with  this  contention.  On  the  other  hand,  die 
undisputed  testimony  shows  that  his  agent,  F. 
J.  Janko,  had  knowledge  of  this  condition  and 
knowledge  to  agent  is  knowledge  to  the  princi- 
pal, and  that  he  had  this  knowledge  on  May 
3,  1915,  and,  notwithstanding  this,  the  said  Joe 
Janko  made  no  effort  to  in  any  way  comply  with 
the  provision  of  his  contract. 

"Conditions  Uke  the  above  are  not  contrary 
to  law,  and,  in  absence  of  their  being  prohibited 
by  law,  they  must  be  npheld  by  the  court,  and, 
the  testimony  in  this  case  showing  a  breach  of 
the  said  condition,  it  was  the  duty  of  the  court 
to  have  instructed  the  verdict  for  the  defendant 
•company." 

Appellee's   contention   la: 

First.  That  at  the  time  Ms  brother,  F,  J. 
Janko,  signed  and  delivered  the  message  to 
be  transmitted  for  his  benefit,  the  said  F. 
J.  Janko  did  not  know  that  the  95-day  stip- 
ulation was  on  the  back  of  the  message; 


that  this  fact  was  concealed  from  bim  by  tbe 
agmt  of  ai^ellant  at  Barton;  and  ttiat  after 
the  message  was  transmitted  to  him  at  Cald- 
well, in  Burleson  county,  the  same  was 
never  delivered  to  Urn,  and  he  had  no  knowl- 
edge of  the  contents  of  the  contract  eyl- 
denoed  thereby,  and  therefore  he  is  not  bound 
by  said  96-day  aUpulation. 

Second.  That  if  it  be  held  that  tbe  mes- 
sage, including  the  95-day  clause,  was  his 
voluntary  contract,  still  he  contends  that  bis 
failure  to  give  the  writtai  notice  provided 
by  said  clause  should  not  defeat  Ms  riSbt  of 
recovery,  because  be  did,  within  four  or  five 
days  after  tiis  damage  accrued,  orally  tell 
appellant's  local  agent  at  Caldwell  that  be 
was  going  to  sue  the  company  for  damages 
because  of  the  failure  of  the  company  to  de- 
liver the  message  which  should  have  been 
transmitted  to  him  from  Burton  to  Cald- 
well ;  that  the  agent  did  not  tell  him  to  put 
his  claim  In  writing,  and  therefore  he  waived 
the  stipulation  for  the  presentation  of  ap- 
pellee's claim  in  writing,  and  the  company  la 
now  estopped  to  set  up  his  failure  to  pre- 
sent said  claim  in  writing  as  a  defense  to 
his  suit. 

Third.  That  under  all  the  facts  and  cir- 
cumstances proven,  the  95-day  clause  was 
unreasonable  and  should  not  constitute  a 
defense  to  his  right  to  recover. 

We  find  that  the  notice  provided  for  In 
this  contract  was  not  given  within  95  days 
after  plaintifTs  cause  of  action  accrued. 

[1]  "Fbe  contract  for  notice  on  the  bac^  of 
the  message  is  one  wliicb  the  parties  had  tbe 
rlj^t  to  make,  and  which  is  binding  on  the 
parties  thereto  and  their  principals,  nnless 
shown  to  have  t>een  procured  by  fraud,  or 
unless  the  same  is  unreasonable  under  tbe 
facts  and  circumstances  shown  to  exist.  If 
such  notice  stipulation  was  reasonable  nnder 
the  facts  and  circumstances,  and  appellee 
failed  to  give  such  notice  within  the  time 
specified,  he  cannot  recover.  Article  6714, 
Vernon's  Sayles'  Civil  Statutes;  Western 
Union  Tel.  Co.  v.  Neill.  57  tex.  283,  44  Am. 
Rep.  689;  Womack  y.  W.  U.  Td.  Co.,  58  Tex. 
176,  44  Am.  Rep.  614;  W,  U.  Tel.  Co.  v.  W. 
S.  Rains,  63  Tex.  27;  W.  U.  Tel.  Co.  v.  Ed- 
sall,  63  Tex.  668;  Wl  U.  Tel.  Co.  v.  Culber- 
son, 79  Tex.  65, 15  S.  W.  219;  Lester  v.  W.  U. 
TeL  Co..  84  Tex.  313,  10  S.  W.  256;  m  U. 
Tel.  Co.  V.  Vanway  et  ux.,  54  S.  W.  414;  W. 
U.  TeL  Co.  V.  Taber,  127  8.  W.  268;  W.  U. 
Tel.  Co.  V.  Douglass,  104  Tex.  68,  133  S.  W. 
877;  Taber  v.  W.  U.  Co.,  104  Tex.  272,  137 
S.  W.  106,  34  li.  R.  A.  (N.  S.)  185;  W.  U.  Tel. 
Co.  V.  McMillan,  174  S.  Wl  918. 

We  find  no  evidence  In  the  statement  of 
facts  which  would  Justify  the  Jury  or  the 
trial  court  in  finding  that  appellant's  agent 
at  Burton  either  Intentionally  or  other- 
wise prevented  F.  J.  Janko,  the  sender  of 
the  message  from  seeing  and  reading  tbe 
95-day  clause  on  the  back  thereof.    Indeed, 


Digitized  by 


Google 


Tex4 


TEXAS  OO-OP.  IKTV.  CO.  t.  CI<ABK 

(21t  S.W.) 


iMS 


fbe  Juiy  npon  tbia  bwue  loxmd  that  aald 
agent  did  nothing  to  prevent  F.  J.  Janko 
from  seeing  and  reading  said  clause,  and 
-we  think  each  finding  la  supported  by  the  un- 
dlspnted  evidence.  We  also  find  that  the 
undisputed  evidence  shows  that  V.  3.  Janko 
requested  appellant's  agent  at  Burton  to 
write  the  message  for  Iilm  which  was  to  be 
transmitted  to  appellee,  Joe  Janko,  at  Cald* 
well,  and  that  at  the  same  time  he  also  re- 
quested him  to  write  one  containing  the 
same  substance  to  be  transmitted  to  his 
brother,  John  Janko,  at  SomerviUe,  Tex.,  and 
another  of  the  same  substance  to  be  trans- 
mitted to  J.  B.  Clipper  at  Anderson,  Tex.; 
that  in  writing  said  messages  said  agent,  by 
reason  of  a  misunderstanding  of  the  proper 
addresses  or  by  inadvertence,  addressed  the 
message  Intended  for  John  Janko,  who  re- 
sided at  Somervllle,  to  Caldwell,  where  ap- 
pellee, Joe  Janko,  resided,  and  addressed  the 
one  intended  for  the  appellee,  Joe  Janko,  to 
SomerviUe,  where  John  Janko  resided.  It 
is  also  shown  that  the  message  addressed  to 
John  Janko  at  Caldwell,  the  only  one  trans- 
mitted to  that  place,  was  promptly  trans- 
mitted on  the  2d  day  of  May,  1915,  and  was 
delivered  to  appellee,  Joe  Janko,  at  about  2 
o'clock  p.  m.  on  the  3d  day  of  May,  1915, 
about  24  hours  after  it  was  lodged  With 
tbe  Burton  agent,  but  that  such  delivery  was 
too  late  to  enable  appellee  to  get  to  Burton 
before  tbe  death  and  burial  of  his  mother. 

We  also  find  that,  while  the  trial  court  re- 
cites In  his  Judgment  "that  the  defendant, 
through  its  agent  at  Caldwell,  Tex.,  fraudu- 
lently kept  and  prevented  the  said  Joe  Janko, 
plaintiff,  from  knowing  of  and  about  said 
95-day  clause  and  stipulation  on  the  back  of 
said  telegram,"  and  while  the  Jury  found 
the  same  to.be  true,  there  is  neither  pleading 
nor  evldenee  to  sniwort  such  recital,  or  find- 
ing of  the  Jury. 

We  have  also  caretolly  examined  the  state- 
ment of  facts,  and  find  no  evidence  what- 
ever to  support  or  sustain  the  finding  of  the 
Jury  that  the  93-day  clause  was,  under  the 
facts  and  circumstances  surrounding  the 
Itarties,  unreasonable.  There  is  nothing  in 
the  record  to  support  a  finding  diat  any 
agent  of  appellant  did  any  act  or  omitted  to 
perform  any  duty  lncuml>ent  npon  them 
which  presented  either  of  the  Jangos  from 
luowlng  that  said  95-day  clause  was  on  tlie 
back  of  the  message. 

[2]  We  also  find  as  a  matter  of  law  that 
both  Joe  Janko  and  F.  J.  Janko  are  pre- 
samed  to  hare  known  the  contents  of  tbe 
contract  made  by  F.  J.  Janko  for  appel- 
lee,  Joe  Janlto,  and  tltat,  in  the  absence  of 
proof  that  said  contract  was  obtained  by 
fraud.  It  Is  binding  upon  appellee,  unless  it 
be  shown  that  the  clause  in  question  was,  un- 
der all  tbe  facts  and  circumstances  vat- 
roondlng  the  parties,  unreasonable. 


W  We  have  reached  tbe  oonduslontbat 
no  fraud  was  shown  on  the  part  of  tbe  ap- 
pellant or  any  of  its  agents  in  obtaining  the 
contract,  aod  that  apptilee  was  charged  with 
the  notice  of  the  contents  of  the  contract, 
and  that  he  was  as  well  advised  of  the 
contents  thereof  on  the  3d  day  of  May,  1915, 
as  he  was  on  the  Ist  day  of  November,  1915. 
We  also  conclude  that  there  was  no  evi- 
dence to  support  tile  finding  of  the  Jury  that 
the  95-day  clause  was  unreasonable  under 
the  facts  and  circumstances  proven.  We 
also  find  that.  If  the  facts  now  contended  for  . 
by  appellee  as  constituting  a  waiver  of 
written  notice  was  in  fact  a  waiver,  stlU 
such  facts  cannot  now  be  availed  of  by  ap- 
pellee, for  the  reason  that  there  Is  no  plead- 
ing setting  up  such  facts  as  a  waiver.  A 
waiver  must  be  pleaded,  and,  unless  pleaded, 
cannot  be  urged  for  the  first  time  on  appeal. 
.  It  is  apparent  from  what  has  been  said 
that  we  have  reached  tbe  conclusion  that  the 
court  should  have  Instructed  a  verdict  for 
the  defendant  as  requested  by  It. 

Having  reached  such  conclusion,  we  here 
now  reverse  the  Judgment  of  the  trial  court 
and  render  Judgment  for  the  appellant,  de- 
fendant In  the  trial  court 

Reversed  and  rendered. 


TBXA8  0O-*P.  INV.  CO.  v.  OLABK  et  al. 
(No.   88(M.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Feb.  1,  1919.     On  Motion  for  Behearing, 

March  29,   1919.) 

1.  LnoTATiow  or  AcrtoNS  4=328(1),   39(7)— 
BKfloissdm  or  Oontbaot— Aotionb  fob  Dk- 

CBIT. 

An  action  for  tlie  rescission  of  a  contract 
to  purdiaae  corporate  stock  on  tbe  ground  of 
fraud  is  govemed  by  tlie  four-year  statute,  but 
an  action  for  damages  by  reason  of  fraud  in  tbe 
sale  of  corporate  stock  is  governed  by  the  two- 
year  statute. 

2.  Action  «aE>2S(2>— Deobtp— Rxscibsioit. 

A  petition  in  an  action  against  a  corpora- 
tion by  a  pnrchaser  of  stock  on  tbe  gronnd  of 
fraud  held  one  for  damages  for  fraud  and  deceit, 
and  not  .one  for  rescission  of  a  contract 

3.  LnoTATioN  or  Acrtows  «=s»100(5)— Fraxtd 
— AccarAt  OF  Action. 

A  cause  of  action  for  deceit  accrues  at  the 
time  that  the  defrauded  party  discovers  fticts 
which  would  put  a  reasonable  man  on  notice  of 
the  fraud. 

4.  Appeai  and  Ebbob  «=>1039(9)— Habmeess 
Ebbob— EJECTION  AS  TO  Causk  of  Action. 

Error  of  the  conrt  in  calling  npon  plaintiff 
to  elect  lis  t»  whether  he  would  prospcute  his 
suit  as  one  for  rescission  of  contract  or  as  one 
for   the   recovery   of   damages    fOr   fraud   and 
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deceit  wag  harmless,  wbere  it  appeared  thb  ac- 
tion was  barred  by  limitations. 

On  Motion  tor  Behearins. 
6.  PuEADiNo  <S=s>72— Pbateb— "Generai,  Bjs- 

UEP." 

A  prayer  for  "general  relief  Is  just  as  com- 
prehensive in  its  scope  as  the  prayer  for  "such 
other  and  further  relief,  judpnents  and  decrees, 
legal  and  equitable,  snch  as  he  may  be  entitled 
to  under  the  facts  in  this  case,"  etc. 
Buck,  J.,  dissenting. 

Appeal  from  District  Conrt,  Johnson  Coun- 
ty;   O.  L.  Lcxikett,  Jtidge. 

Suit  by  James  Clark  and  others  against 
the  Texas  Co-operative  Investment  Compa- 
ny. Judgment  for  plaintiffs,  and  defendant 
appeals.    Reversed  and  rendered. 

Ramsey  &  Odell,  of  Cleburne,  and  Capps, 
Cantey,  Hanger  &  Short,  and  David  B. 
Trammell,  all  of  Ft.  Worth,  for  appellant. 

S.  C.  Padelford,  of  Cleburne,  and  D.  W. 
Odell,  of  Ft  Worth,  for  appellees. 

BUCK,  J.  December  24,  1013,  appellee 
filed  his  suit  In  the  district  court  against  the 
appellant  and  the  Texas  Orga!nization  Com- 
pany.   He  alleged  that  on  the day  of 

June,  1911,  the  defendant  Texas  Organiza- 
tion Company  was  engaged  In  promoting  the 
organization  of  and  In  selling  capital  stock 
of  the  ai^itellaiit  company,  preparatory  to  86^ 
curing  a  charter  for  said  corporation ;  that 
on  said  date  the  appellant,  acting  by  and 
through  its  duly  authorized  agents,  contract- 
ed with  plaintiff  to  sell  him  stock  in  said 
company  to  the  amount  of  $4,000,  the  sum  of 
$1,000  being  paid  In  cash,  and  plaintiff  exe- 
cuted his  notes  for  the  aggregate  siuu  of 
$3,000,  which  notes  were  delivered  to  the 
defendant;  that  as  a  part  of  the  contract 
by  which  plaintiff  was  to  become  the  pur- 
chaser of  said  shares  of  stock  said  defendant 
agreed,  that  shares  of  stock  in  another  com- 
pany of  the  par  value  of  $5,000  then  owned 
and  held  by  plaintiff  would  be  accepted  by 
the  appellant  as  collateral  security  for  plain- 
tiffs notes  for  $3,000;  and  that  said  shares 
of  stock  in  the  appellant  company  would  Be 
immediately  isgued  and  delivered  to  plain- 
tiff. He  further  alleged  that  oh  July  10, 
1911,  plaintiff  contracted  to  purchase  $2,000 
additional  In  stock  of  the  appellant  compa- 
ny, for  which  $500  was  paid  in  cash,  and 
notes  were  executed  for  the  remaining  $1,- 
BOO ;  that  in  order  to  induce  plaintiff  to  sign 
the  application  for  the  purchase  of  the  stock 
and  to  pay  the  cash  and  execute  the  notes 
before  mentioned,  the  defendant  and  bis 
agents  made  certain  representations  which 
the  plaintiff  alleged  were  false,  and  that 
plaintiff  relied  on  and  was  induced  by  said 
representations  to   execute  the  application 


and  the  notes  and  pay  tble  mooeiy.  Flainttff 
further  alleged  that  on  May  27,  1912,  the 
said  contract  was  rescinded  and  the  notes 
canceled  by  defendant,  but  that  defendant 
had  failed  and  refused  to  repay  to  plaintiff 
the  $1,500  paid  in  cash.  The  prayer  of  plain- 
tiff's petition  is  88  follows: 

"Wherefore  plaintiff  sues  and  prays  that  he 
have  judgment  against  the  said  defendant  for 
the  sum  of  $1,600,  with  legal  interest  thereon 
from  and  after  the  date  of  the  payment  of  the 
same  by  plaintiff  to  said  defendant,  for  cost  at 
suit,  and  general  relief." 

In  his  sixth  amended  petition,  upon  which 
trial  was  had,  plaintiff  largely  ampllQed  his 
allegations,  but  the  essence  of  the  allega- 
tions contained  In  the  said  amended  peti- 
tion, and  of  the  prayer  for  relief  there  made, 
was  essentially  the  same  as  shown  In  the 
original  petition.  The  amended  petition  was 
filed  February  23,  1917.  Defendant,  among 
other  defenses  urged,  pleaded  the  two  and 
four  years  statutes  of  limitation.  The  cause 
was  submitted  to  a  Jury  under  a  general 
charge  as  between  the  appellee  and  the  appel- 
lant; the  court  having  given  a  peremptory 
Instruction  In  favor  of  the  Texas  Organiza- 
tion Company.  From  a  judgment  In  favor  of 
the  plaintiff  the  defendant  Texas  Co-opera- 
tive Investment  Company  has  appealed. 

[1]  While  appellant's  brief  contains  some 
26  assignments  of  error,  it  will  not  be  nec- 
essary for  us  to  discuss  any  but  the  first, 
which  complains  of  the  refusal  of  the  trial 
court  to  give  defendant's  specially  requested 
peremptory  Instruction,  on  the  ground  that 
plaintiffs  suit  had  become  barred  by  the 
two-years  statute  of  limitation.  The  control- 
ling question  Is  as  to  the  nature  of  plain- 
tiffs cause  of  action  as  disclosed  by  his  plead- 
ings. If  the  i^eadings  may  properly  be  con- 
strued as  presenting  an  a<^on  for  rescission 
of  the  contract  originally  made  between  the 
plaintiff  and  the  defendant,  the  four-years 
statute  of  limitation  would  apply,  and  plain* 
tiff's  cause  of  action  was  not  barred  at  the 
time  of  the  filing  of  the  salt.  Cooper  ▼.  Lee, 
76  Tex.  114,  12  S.  W.  483 ;  Evans  r.  Goggan, 
6  Tex.  OlT.  App.  129,  23  S.  W.  854;  Barbian 
V.  Grant,  190  S.  W.  789;  Lone  Star  Utt  Ins. 
Co.  V.  Pierce*  200  S.  W.  1104;  Railway  Co. 
V.  Tltterington,  84  Tex.  218,  19  S.  W.  472,  31 
Am.  St  Repw  89.  If  the  action  must  be  con- 
strued as  one  seeking  damages  for  fraud  and 
deceit,  the  two-years  statute  of  limitation 
would  apply.  Gordon  et  al.  v.  Rhodes  &  Dan- 
iel, 102  Tex.  300.  116  S.  W.  40;  Baas  y. 
James,  83  Tex.  110,  18  S.  W.  336;  SoweU  v. 
Hoffman,  182  S.  W.  1152. 

[2]  The  majority  of  the  court  have  come 
to  the  conclusion  that  plaintiffs  cause  of 
action,  as  pleaded,  cannot  be  constru^  as  an 
action  for  rescission,  but  Is  one  for  fraud  and 
deceit,  the  fraud  consisting  of  the  alleged 
oral  represaitations  of  the  agent  which  in- 
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dnced  plaintiff  t«  execute  th6  lulitrument  be-; 
fore  mentioned  and  to  pay  tbe  $1,600,  that 
plaintUTs  petition  discloses  tbat  the  defend- 
ant, aiipeUant  here,  had,  prior  to  the  filing 
of  the  suit,  cancelM  the  notes,  and  that  there 
was  no  part  of  the  contract  still  executory. 
The  ai^llcatlon  contract  provided  that  upon 
the  failure  of  the  plalntUF  to  pay  the  notes 
execated  the  defendant  would  have  the  right 
to  cancel  the  notes  given  and  to  retain  th^ 
cash  paid  as  liquidated  damages.  The  evi- 
dence shows  that  shortly  after  the  execution 
of  the  ai^Ucatlon  and  notes  and  payment  of 
money  by  plaintiff,  perhaps  within  three  or 
tour  days,  he  came  to  Ft.  Worth,  where  ap- 
pellant'company  had  Its  general  office,  and 
had  a  conversation  with  the  manager,  and 
told  the  latter  of  the  agreement  which  plain- 
tiff claimed  he  had  with  the  agent  skiing  him 
the  stock.    Plaintiff  testified: 

"I  presented  this  stock  to  Mr.  C.  O.  Hays  in 
tbe  office  of  tbe  Texas  Co-oi>eratiTe  Inyestment 
Company.  He  was  there  apparently  in  charge 
of  the  office.  When  I  went  in  tlieie,  I  presented 
this  stock  to  Mr.  C.  G.  Hays.  When  I  went 
there  with  the  stock,  I  told  him  there  was  an 
agreement  between  me  and  Mr.  Peeples  that  I 
was  to  turn  the  stock  over  to  him  as  collateral, 
and  he  wouldn't — he  says  'I  don't  want  to  see 
it;  he  had  no  right  to  do  it'  He  said  Peeples 
had  no  right  to  do  it  I  thought  it  necessary 
to  make  an  inquiry  up  there-  afterwards  with 
reference  to  the  value  of  the  stock.  Hays  knew* 
about  it -or  said  Something  to  me  about  the 
person  I  inquired  of.  I  talked  to  other  parties, 
and  told  him  I  did.  I  went  up  to  Mr.  Hays' 
office  and  I  told  him  I  had  been  out  there  and 
tried  to  see  if  I  could  find  out  what  tlia  stock 
was  worth  and  whether  it  was. worth  away 
abeve  par  value  as  they  rei«esented  to  me  that 
it  was,  and  I  told  him  that  six  prominent  men, 
financiers,  all  of  them  but  one — I  told  him  there 
was  not  one  of  them  that  had  ever  heard  tell 
of  the  company;  they  sajd  they  didn't  know  a 
thing  on  earth  about  it  He  had  told  me,  he 
says,  'If  you  will  get  out  and  sell  stock,'  and'  I 
says,  1  can't  sell  it  because  it's  got  no  value.' 
Hays  said  something  about  one  of  those  men 
I  told  him  I  had  consulted.  It  was  Mr,  Lon 
Beavers.  He  said  that  Lon  Beavers  professed 
to  be  a  friend  of  liis,  'but  he  is  now  trying  to 
nndemtine  me  and  ruin  my  busineas.'  At  that 
time  I  made  a  demand  of  liim ;  I  told  him  that 
I  wanted  him  to  cancel  my  notes  and  pay  me 
my  money  hack,  the  $1,500  in  money  that  I 
paid  him.  He  didn't  a^ree  to  that.  He  said 
he  wouldn't  do  it  I  made  another  demand  on 
him.  I  told  him  then  if  he  wouldn't  do  that 
to  cancel  my  notes  and  give  me  certificates  of 
stock  for  the  money  that  I  had  paid  in  and 
sto<^  I  had  bought,  I  asked  him  to  cancel  the 
notes  and  pay  me  my  money  back.  When  he 
wouldn't  do  that,  I  asked  tiim  to  give  me  certifi- 
cates for  the  stock  I  had  paid  for.  That  was 
ISO  shares.  He  said  be  wouldn't  do  it.  *  *  * 
He  said  that  that  oontract  that  I  signed  stated 
that  if  I  didn't  pay  for  tlie  stock,  pay  the  notes 
in  a  certain  time,  that  he  could  cancel  it" 
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.  JIJ  Considerable  of  this  sort  of  testimony 
Goverisg  these  coaversatlons  is,  presented  in 


the  statement  of  facts,  but  safBdent  has  been 
Quoted  to  show  that,  within  a  few  days  atter 
the  contract  was  made  lietween  plaintiff  and 
defendant,  plaintiff  discovered  the  factd 
which  would  have  put  a  reasonable  man  on 
notice  that  the  defendant  did  not  purpoese 
to  carry  out  the  promise  which  plalutiff 
claimed  tbe  agent  had  made  to  him,  and  that 
the  representations  as  to  the  value  of  the 
stock,  etc.,  were  not  true.  Therefore  plaiu- 
tlfTs  cause  of  action  accrued  at  tbat  time. 

[4]  The  trial  court,  at  tbe  Instance  of  de- 
fendant, called  upon  plaintiff  to  elect  as  to 
whether  be  would  prosecute  hia  suit  further 
as  one  for  rescission  and  cancellation,  or  as 
one  for  the  recovery  of  damages  for  fraud 
and  deceit.  The  plaintiff  declined  to  make 
this  election,  but  stated  to  the  court  tbat  he 
would  stand  upon  and  rely  on  tbe  sixth 
.amended  petition,  whereupon  the  court  con- 
strued the  action  to  be  for  tbe  recovery  of 
money  based  on  alleged  fraud  of  defendant 
In  procuring  same  from  plaintiff,  and  ordered 
that  tbe  cause  proceed  to  trial.  In  his  charge 
to  the  Jury  the  court  proceeded  upon  tbe  the- 
ory that  the  action  was  one  for  the  recovery 
of  money  secured  through  fraud  and  deceit. 
But  tills  action  of  the  court  becomes  imma- 
terial. If  tbe  evidence  discloses,  as  we  think  It 
does,  that  the  cause  of  actlob  was  barred  by 
tbe  two-years  statute  of  limitation.  We  arc 
of  tbe  opinion  tbat  the  evidence  makes  it  con- 
clusive that  plaintiff  discovered  tbe  alleged 
fraud  practiced  upon  him  more  than  two 
years  prior  to  the  filing  of  his  suit  As  to 
this  conclusion  "we  all  agree..  The  writer, 
however,  is  of  the  opinion  that  tbe  pleadings 
justify  the  conclusion  that  the  suit  is  one  for 
a  rescission  of  the  original  contract  or  ap 
plication'  under  which  plaintiff  agreed  to  pur- 
diase  the  stock  in  appellant's  company.  The 
cancellation  of  tbe  notes  given  and  tbe  re- 
covery of  the  money  paid  were  but  Incidental 
to  and  flowing  from  the  right  of  rescission  ot 
the  original  contract.  "Rescission,"  defined 
by  Black  on  Rescission  and  Cancellation,  vol. 
1,  p.  3,  is  as  follows: 


"To  rescind  a  contract  Is  not  merely  to 
terminate  it,  but  to  abrogate  and  undo  it  from 
the  beginning;  that  la,  not  merely  to  relcnse  the 
parties  from  further  obligation  to  each  other  in 
respect  to  the  subject  of  tbe  contract,  but  to 
annul  the  contract  and  restore  the  parties  to  the 
relative  poeitions  which  they  would  have  occu- 
pied if  no  such  contract  had  ever  been  made. 
Rescissian  necessarily  involves  a  repudiation  of 
the  c(»itract  and  a  refusal  of  the  moving  party 
to  be  further  bound  by  it  But  this  by  itself 
would  constitute  no  more  than  a  breach  of  the 
contract  or  a  refusal  of  performance,  while  the 
idea  of  rescission  involves  the  additional  and 
distinguishing  element  of  a  restoration  of  the 
status  qno,  tbat  is,  an  offer  by  the  moving  party 
to  restore  all  that  he  has  received  under  it, 
with  a  demand  for  the  similar  restoration  to 
him  of  all  that  he  has  paid  or  given  under  It, 
and,  in  effect,  a  mutual  release  of  further  obli- 
gationa."  . 
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The  writer  la  further  of  the  opinion  that 
the  fact,  as  pleaded  by  plaintiff,  that  defend- 
ant had  already  canceled  the  notes,  would 
not  deprive  plaintiff  of  his  right  of  rescis- 
sion. D^endant  was  retaining  the  $1,600  by 
reason  of  its  contention  that  the  contract 
made  was  binding.  Plaintiff  insisted  that  It 
was  not  binding  by  reason  of  the  alleged 
fraud.  Therefore  plaintiff,  tn  the  opinion  of 
the  writer,  had  the  right  to  have  tried  the 
Issue  as  to  whether  fraud  was  practiced  In 
securing  his  signature  to  the  application  and 
consent  to  the  contract  The  fact  that  some 
of  the  relief  to  which  he  would  be  entitled 
under  ordinary  circumstances  If  he  should 
prevail  had  already  been  granted  by  the  de- 
fendant it  does  not  appear  to  the  writer, 
would  affect  the  character  of  the  suit.  The 
cancellation  of  the  notes  already  made  by 
defendant  was  in  pursuance  of  a  stipulation 
contained  in  ithe  contract  that  upon  the  fail- 
ure to  pay  the  notes  th6  defendant  would 
have  the  right  to  cancel  the  notes  and  re- 
tain the  cash.  But  this  contractual  right  on 
the  part  of  defendant,  plaintiff  claimed,  did 
not  exist,  because  of  fraud  practiced.  Plaln- 
tlfl  was,  In  effect,  saying  to  the  defendant: 

"Ton  had  no  right  to  cancel  the  notes  by  vir- 
tue of  the  contract,  for  the  contract  is  unen- 
forceable for  fraud.  But  I  have  the  right  to 
have  the  notes  canceled  and  to  recover  the  mon- 
ey paid  because  of  your  fraud." 

But  the  majority  have  concluded  other- 
wise, and  the  judgment  will  be  reversed,  and 
here  rendered  for  appellant. 

BUCK,  J.,  dissenting. 

On  Motion  for  Rehearing. 

BUCK,  3.  [C]  In  bis  motion  for  rehearing 
appellee  insists  we  erred  in  our  original  opin- 
ion in  stating  that  the  prayer,  as  well  as  the 
allegations,  In  the  original  petition  was  sub- 
stantially the  same  as  In  the  sixth  amended 
■  or  trial  petition.  He  Insists  that  in  the  orig- 
inal petition  he  asked  for  special  relief  only, 
while  in  the  petition  upon  which  the  trial 
was  had  he  prayed  "for  such  other  and  fur- 
ther relief.  Judgments  and  decrees,  legal  and 
equitable,  such  as  be  may  be  entitled  to  un- 
der the  facts  In  this  case,"  etc.  The  original 
petition  contained  a  prayer  for  "general  re- 
lief," as  shown  by  the  transcript.  This 
prayer  was  as  comprehensive  in  its  scope  as 
the  one  in  the  trial  pleading.  Lee  v.  Bout- 
well,  44  Tex.  151,  cited  by  appellee  In  sup- 
port of  his  contention  that  we  erred  in  the 
statement  made. 

Appellee  further  says  that  we  erred  in 
kkolding  that  the  trial  court  had  the  authori- 
ty to  require  the  plaintiff  to  elect  upon  which 
ground  for  rescission  set  forth  in  his  peti- 
tion he  should  proceed  to  trial.  By  refer- 
ence to  our  original  opinion  It  will  be  noted 


that  we  did  not  so  hold.  The  majority  con- 
cluded that  the  petition  must  be  construed  as 
an  action  to  recover  damages  for  fraud  and 
deceit,  and  not  one  for  rescission  of  the  orig- 
inal contract.  Hence  the  trial  court's  action 
in  this  respect  was  immaterial.  The  single 
cross^ssignment  of  appellee  is  directed  to 
the  trial  court's  action  requiring  an  election. 
There  is  no  cross-assignment  to  the  exclu- 
sion of  any  evidence  offered  by  appellee.  Ap- 
parently the  evidence  submitted  by  appellee 
was  the  same  as  it  would  have  been  if  the 
trial  court  had  not  required  an  election. 
Hence  appellee's  cross-asBtgnment  is  over- 
ruled. 

For  the  reasons  given,  the  motion  for  re- 
hearing is  overruled. 

BUCK,  J.,  dissenting  as  before. 


WOOTEN  V.  TEXAS  BITULITHIO  CO.  et  aL 

(No.  9047.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

April  6,  1919.     On  Motion  for  Rehearing, 

May  10,  1919.) 

1.  Municipal  Cobfobationb  ®=>446  —  Pub- 
lic IKPBOVKHKHTS— COMPUAITCK  wrcH  CON- 
TBACT. 

Though  the  contract  for  paving  a  street 
called  for  pavement  to  the  south  line  of  an  in- 
tersecting street,  and  the  pavement  constructed 
extended  only  to  tbn  north  line,  held  that,  as 
the  contract  made  the  charter  and  ordinances 
of  the  city  a  part  therecf,  and  all  of  die  pro- 
ceedings by  the  board  of  commissioners,  etc., 
showed  that  the  pavement  was  to  extend  only 
to  the  nortb  line  of  the  intersecting  street,  the 
assessment  for  such  paving  was  not  open  to  at- 
tack on  that  ground. 

2.  Municipal  Cobpobationb  «=>204(5)  — 
Public  Impboveuents — Notick  of  Pbopos- 

XD    WOBK— MOBTOAOEE. 

Though  no  notice  of  the  proposed  paving  of 
a  street  was  given  a  mortgagee,  held,  that  publi- 
cation in  a  newspaper  of  notice  of  the  proposed 
pavement  was  sufficient  to  bind  the  mortgagee; 
the  city  charter,  which  provided  for  notice,  de- 
claring that  service  of  notice  by  advertisement 
sbonld  be  conclusive. 

3.  Constitutional  Law  «=3290(1)— Munic- 
ipal Cobpobationb  ®=>407(1)— Due  Pro- 
cess OF  Law— Pbiobity  of  Lien  fob  Im- 

PBOVKUENTS. 

Where  a  city  charter  provided  that  on  the 
day  fixed  for  bearing  any  penon  owning  or 
having  any  interest  in  the  property  proposed 
to  be  assessed  for  paving  should  have  the  right 
to  be  beanl,  held,  that  the  provision  of  the 
charter  maJiitig  the  lien  o£  paving  superior  to 
that  of  a  mortgage  was  not  invalid  as  working 
a  deprivation  of  property  without  due  process 
of  law  in  violation  of  Const.  Tex.  art  1,  (  19, 
snd  Const  U.  S.  Amend.  14,  {  1. 


4s»For  other  cases  s«e  same  topic  and  KBT-UUMBBR  In  ail  KtjkNttiBbered  Dlgasti  and  Iad«xei. 
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4.  MUNIOIPAI.  COBPOHATTONB  9=3616  — PUB- 
UC     lUPROVKMENTS — ASSESSHCITTS — CJOLLAT- 

BBAi,  Attack. 
Though  a  city  charter  provided  that  any 
person  interested  in  property  assessed  for  street 
improTements  should  not  institute  snit  to  con- 
test  the  validity  of  the  assessment  after  a  time 
Gxed,  the  assessment  can  be  collaterally  attack- 
ed where  the  board  of  commissioners  of  the  city 
did  not  acqnire  joriadietion  imder  the  charter 
to  levy  tile  iwieMmeat. 

5.  MtruicrpAi,  Cobpobations  ®=>522— Pob- 
xxc   IMPBOVKMKWTS— Assessments— Validi- 

TT— PATJOBNT    in    iNSTAtXMENTB. 

Where  a  city  charter  made  it  the  duty  of 
the  board  of  eommissioneni  to  order  a  street 
paved  whenever  tiie  owners  of  60  per  cent,  of  the 
property  abottinK  thereon  should  present  a  writ- 
ten petition  therefor,  and  proved  that  a*- 
sessment  should  be  paid  in  five  installments, 
and  a  petitioB  for  jwvins  signied  hy  the  owners 
of  more  than  60  per  cent  was  filed,  the  board 
of  commissioners  cannot  disregard  it,  and,  act- 
ing under  their  general  authority,  order  im- 
provement and  provide  for  payment  of  the  as- 
sessment within  80  days  after  acceptance  of 
the  work. 

6.  MUNICIFAX  COBFOBATIONS  4=>443  —  PUB- 
IJO  IXFBOrXMKNTS  —  ASSXeSUENTB  —  VAUI>- 
ITT. 

Where  an  assessment  for  street  paving  was 
Invalid  ab  initio  because  the  board  of  com- 
miarfoners  of  the  dty  attempted  to  act  under 
their  general  authority  without  following  the 
provisions  applicable  becanse  property  owners 
had  petitioned  for  the  improvement,  the  fact 
that  act  of  the  hoard  did  not  prejodioe  one 
ludding  a  mortgage  on  abutting  property  Mi 
not  to  validate  tiie  assessment 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; B.  B.  I*  Boy,  Judg& 

Suit  by  the  City  of  Ft.  Worth  for  the  use 
and  benefit  of  the  Texas  BituUthlc  Company 
against  Joe  S.  Wooten,  executor  and  others. 
•From  a  Judgment  for  plaintiff,  the  named 
defendant  appeals.  Reversed  and  rendered 
to  part,  and  undisturbed  In  part. 

Bobert  G.  Jotuaon  and  Carl  W.  Wade, 
both  of  Ft.  Worth,  for  appellant 

T.  J.  Powell,  of  Ft  Worth,  U  M.  Dabney, 
of  Dallas,  and  W.  W.  Wilkinson,  of  Ft 
Worth,  for  appellees. 

DtJNKLTN,  J.  Joe  S.  Wooten,  as  executor 
of. the  last  will  and  testament  of  Hra  H.  O. 
Woot^,  deceased,  has  appealed  from  a  judge- 
ment rendered  in  favor  of  the  city  of  Ft. 
WorOi  for  the  use  and  benefit  of  the  Bltoll- 
ttilc  Company  foreclosing  a  lien  upon  a  lot 
on  Blghth  avenue  In  the  dty  of  Ft.  Worth 
tor  paving  done  by  that  company  on  the 
street  abutting  said  lot  This  is  tlie  second 
appeal  in  this  caae^  The  dispoettlon  of  ttm 
former  appeal  appears  In  196  S.  W.  601. 

The  paving  was  done  by  the  Texas  Bltn- 


lithic  Conpaoy  under  awntract  witb  the 
city,  and  after  it  was  completed  the  city,  act- 
ing through  its  board  of  commissioners.  Is- 
sued a  paving  certificate  in  favor  of  the  com- 
pany for  the  sum  of  1417.50,  which  was  the 
amotmt  assessed  by  the  city  against  Mrs. 
E.  C  Florence,  who  owned  the  lot  in  contro- 
versy, and  the  amount  so  assessed  was  de- 
clared to  b«  a  lien  on  said  lot  Mrs.  Flor- 
ence was  also  made  a  defendant,  and  a  per- 
sonal Judgment  was  rendered  against  her  for 
the  balance  due  on  the  certificate,  and  the 
foreclosure  of  th^  lien  decreed  was  against 
her,  and  also  against  B.  I.  Craig,  who  was 
likewise  made  a  defendant  upon  an  allega- 
tion that  he  was  claiming  some  Interest  In 
the  property,  but  neither  of  those  two  de- 
fendants has  appealed  from  the  judgment  so 
rendered. 

The  trial  was  before  a  jury,  who,  In  an- 
swer to  a  special  issue,  found  that  the  lot 
had  been  enhanced  in  value  in  the  sum  of 
fSOO  by  reason  of  the  paving  done  by  the 
paving  company. 

The  contract  for  the  paving  was  let  by  the 
city  to  the  paving  company  on  May  3,  1910. 
On  November  8,  1810,  the  city  engineer  re- 
ported to  the  board  of  commissionerB  of  the 
city  that  the  paving  had  been  done  In  strict 
oompDaBee  witii  the  terms  of  tlie  contract 
and  the  speciflcatlODS  adopted  by  the  city, 
and  he  recommended  that  the  improvemoit 
be  finally  accepted  by  the  city,  which  was 
done  on  December  20,  1910,  at  which  time 
the  paving  certificate  sued  on  was  lasued. 
All  proceedings  by  the  board  of  oofflmiasion- 
en  relative  to  said  paving  were  done  tmder 
and  by  virtue  of  a  special  charter  granted  to 
the  city  of  Ft  Worth  by  the  Legldature  of 
Texas. 

On  June  8,  1810,  one  month  and  three 
days  after  the  paving  contract  was  let,  Mrs. 
Q.  G.  Wooten,  acting  through  Robert  G. 
Johnson,  her  agent  and  attorney  in  fact, 
loaned  $1,200  to  Mrs.  B.  C.  Florence,  the 
owner  of  the  prop&fty  In  controversy,  who 
then  and  there  secured  the  loan  by  a  deed  of 
trust  on  the  property  of  even  date  with  her 
note  evidencing  the  loan,  and  which  deed 
of  trust  was  duly  filed  for  record  in  the  rec- 
ords of  deeds  and  mortgages  of  Tarrant 
county  on  June  IS,  1910,  four  days  after  said 
loan  was  made.  Neither  Mrs.  Wooten  nor 
her  agent  and  attorney  bad  any  actual  no- 
tice that  said  paving  contract  had  been  en- 
tered into  or  that  any  steps  had  been  taken 
to  pave  the  street  in  frtmt  of  the  property, 
and  none  of  the  proceedings  relative  to  fixing 
a  lien  on  the  lot  for  said  paving  were  ever 
recorded  in  the  records  of  deeds  and  liens  of 
any  character  for  Tarrant  county. 

The  initial  step  for  the  paving  In  con- 
troversy was  taken  on  April  6,  1810,  by  the 
owners  of  the  property  abutting  on  title  street 
that  was  paved,  who  upon  that  date  filed  a 
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petition  to  the  dty  commission  asking  that 
ESghth  avenno  between  "Vfeatherbee  and 
Morgan  streets  be  paved,  and  the  petition- 
ers owned  85  per  cent,  of  the  property  abnt- 
tlng  on  that  portion  of  the  street  sought  to 
be  paved.  On  April  12,  1910,  the  board  of 
Commissioners  passed  a  resolution  ordering 
that  portion  of  the  street  named  in  the  peti- 
tion to  be  paved  and  directing  the  elty  en- 
gineer to  prepare  and  file  with  the  board  of 
commissioners  specifications  for  the  paving, 
and  invited  bids  for  the  work  to  be  done,  but 
the  resolution  so  passed  did  not  mention  or 
in  any  manner  refer  to  the  petltlbn  that  had 
been  filed  by  the  property  owners  asking  that 
the  paving  be  done.  The  Texas  Bltnllthlc 
Company  was  the  successful  bidder  for  the 
work  to  be  done,  and  entered  Into  a  con- 
tract therefor  wlilch  was  approved  and  ac- 
cepted by  the  board  of  commissioners,  and 
which  contract  contained,  among  others,  the 
following  provisions: 

"That  the  improvements  hereinafter  referred 
to  shall  b«  lald^  and  constructed  by  the  contrac- 
tor on  the  following  streets  and  thoroughfares 
in  tho  city  of  Ft.  Worth,  to  wit:  Eighth  ave- 
nne  from  the  south  line  of  Weatherbee  street 
to  the  south  Kni  ot  Moi^n  street.  •  •    •    • 

"It  is  understood  and  agreed  that  this  con-, 
taract  is  entered  into  with  refertince  to  die  ac- 
ist^Dg  diartcr  and  ordinances  of  the  dty  of 
Ft.  Worth,  which  are  hereby  made  a  part  here- 
of, in  so  far  as  the  same  may  be  -  applica- 
ble.    *    »    • 

"That  the  proportion  of  the  cost  of  such 
improvements  which  shall  be  payable  by  the 
owners  of  property  abutting  on  said  street  shall 
be .  paid  to  tb«  contractor  within  60  days  after 
completion  of  the  improvements  in  froot  of  .the 
property  of  such  owners  and  shall  bear  .in-i 
terest  from  date  of  completion  at  the  rate  of  8 
per  cent  per  annum,  and  that  the  amounts  to 
be  paid  by  each  owner  of  pr>>perty  abutting  on 
said  street  shall  be  secured  by  a  lien  upon  said 
property  and  a  personal  claim  ot  liability 
against  the  owner  thereof." 

By  the  resolution  passed  accepting  said  bid 
and  contract  the  board  ordered  the  certifi- 
cate for  the  paving  to  be  Issued,  fixing  ma- 
turity of  the  certificate  at  80  days  from  and 
after  November  8,  1910,  that  date  being  re- 
cited as  the  date  of  the  completion  of  the 
work,  and  the  certificate  was  made  to  draw 
interest  at  the  rate  of  8  per  cent,  per  annum 
from  its  date,  and  It  was  declared  to  be  a 
lien  upon  the  property,  in  accordance  with 
the  provisions  of  section  9,  c.  14,  of  the  city 
charter;  and  according  to  that  provision 
of  the  charter  the  lien  so  created  was  made 
superior  to  all  other  liens  or  deeds  except 
lawful  taxes. 

[1]  It  win  be  noted  that  the  contract  for 
paving  described  the  street  to  be  paved  to 
begin  with  the  sonth  line  of  Weatherbee 
street  and  to  extend  to  the  south  Une  of 
Morgan  street,  while  the  order  for  paving 
and  all  other  proceedings  had  relative  to 
such   described  the  property   as   beginning 


with  the  south  line  of  Weatherblse  stteet  and- 
extending  to  the  north  line  of  Miorgan  street, 
and  the:  proof  was  conclusive  that  that  only 
was  the  portion  of  the  street  paved.  It  thus 
appears  that  the  contract  for  paving  includ- 
ed a  strip  from  the  north  line  of  Morgan 
street  to  the  south  line  of  Morgan  street 
which  wbs  never  paved,  and  by  his  first  as- 
signment  of  error  appellant  insists  that  tu> 
foreclosure  of  the  lien.oouU  imiperly  be  de- 
creed, because  the  paving  company  did,  not 
fully  comply  with  its  contract.  It  Is  a  fa- 
miliar rule  that,  in  order  to  fix  such  a  .lien  as 
is,  here  claimed,  the  statutory  r^ulrementa 
must  be  strictly  followed.  "We  ^re  of  the 
opinion,  however,  that  there  Im  do  merit  la 
the  assignment,  since  the  contract  for  paving 
expressly  referr«!d  to  the  charter  and  ordi- 
nances of  the  city,  which  were  made  a  part 
thereof  in  so  far  as  the  same  were  apiAlca- 
ble,  and  since  the  board  of  commissioners 
never  authorized  the  paving  of  the  strip  be- 
tween the  .  north  and  south  boundaries  of 
Morgan  street,  and  since  all  of  Its  "proceed- 
ings relative  to  the  paving,  including  the  ac- 
ceptance of  the  work  done,  referred  to  that 
portion  only  of  Eighth  avenue  lying  between 
the  south  boundary  of  Weatherbee  street  and 
the  north  boundary  of  Morgan  street.  Un- 
der such  circumstances  the  most  that  can 
be  said  Is  that-there  was  an  ambiguity  In  the 
contract  for  paving,  and  the  trial  court  was 
authorized  to  adopt  the  construction  which 
made  it  applicable  to  that  portion  of  eighth 
avenne  between  the  south  boundary  ot 
Weatherbee  .street  and  the  north  boundary 
of  Morgan  street 

[2]  By  section  8,  c  14,  of  the  charter  it  is 
provided  that,  in  order  t»  bind  the  owner 
of  any  property  by  the  board  of  ooaamisslen- 
ers  determining  the  necessity  of  assessmg 
any  part  of  the  cost  of  the  jMivlng  against 
his  property,  it  shall  be  necessary  to  pub- 
lish a  notice  of  such  order  In  some  news-. 
paper  published  In  the  city  for  five  consecu- 
tive days,  anQ  also  by  posting  in  the  post- 
office  of  the  city  a  copy  of  such  notice'  to  the 
owner.  But  it  further  provided  that  '^tr- 
ice of  said  notice  by  advertisement  shall  be 
conclusive  and  binding  whether  service  by 
posting  shall  be  had  or  not,  the  latter  being 
merely  cumulative." 

Upon  the  trial  it  was  agreed  that  notice  of 
the  order  declaring  a  necessity  for  the  pav- 
ing was  not  mailed  to  Mrs.  Woo  ten  nor  to 
any  agent  for  her,  but  that  the  notice  teqtulr- 
ed  by  the  charter  was  published  in  a  news- 
paper in  the  city  for  ths  period  of  time  re- 
quired. 

We  are  of  the  opiition  that  euch  publica- 
tion of  the  notice  was  suISdeut  to  bind  Mrs. 
Wooten  if  the  order  was  otherwise  effective 
to  create  a  Uen  upon  the  property  in  favor  o£ 
the  holder  of  the  certificate  sued  on.  2  Paige 
&  Jones  on  Taxation  by  Assessment,  Si  748, 
760;  Bichmond  v.  Williams,  102  Va.  733,  47 
S;  E.  844. 
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[S]  Byanofber  Bmlgnment  It  la  instated 
that,  tr  hy  section  8,  c  14,  it  wm  Intended 
that  ft  lien  for  paving  can  be  made  superior 
to  a  prtor  mortgage  lien  dnly  recorded,  un- 
der such  proceedings  as  were  taken  by  the 
board  of  commlsslonere  In  the  present  ist- 
stance  then  the  same  would  be  In  violatlail 
of  article  1,  1 19,  of  the  Constitution  of  Tex- 
as, and  article  14,  {  1,  of  the  Amendments  to 
the  Federal  Constitution,  In  that  it  would 
have  the  effect  of  destroying  or  Injuriously 
affecting  the  mortgage  lien  without  due  pro- 
cess of  law.  In  the  section  of  the  charter  re^ 
ferred  to  It  is  expressly  provided  that  on  the 
day  Oxed  for  hearing  any  party  owning  or 
having  any  Interest  in  the  property  proposed 
to  be  assessed  with  any  part  of  the  cost  of 
the  paving  ehall  bave  the  eight  to  be  heard, 
and  upon  such  hearing  to  present  any  'Ob- 
jection to  such  assessment  or  the  making 
of  sncb  bnprov^nent,  and  the  right  to  urge 
any  reason  showing  the  invalidity  or  Irreg- 
ularity In  the  proceedings  relative  to  such 
Improvement.  In  view  of  that  provision, 
and  upon  the  authority  of  Storrle  v.  H.  C.  St. 
Ky.  Co.,  82  Ten.  129,  46  S.  W.  796,  44  U  B. 
A.  716,  the  assignment  now  under  discussion 
Is  overruled. 

I4-«]  By  section  14,  c.  14,  Of  the  city  char- 
ter it  Is  made  the  duty  of  the  board  of  com- 
missioners to  order  a  street  paved  Whenever 
the  owners  of  60  per  cent,  of  front  feet  of 
property  abutting  on  the  street  shall  present 
a  written  petition  therefor.  And  It  Is  pro- 
vided that,  whenever  paving  Is  ordered  upon 
Bach  a  petition,  the  cost  shall  be  payable  by 
assessments  against  the  property  owners  In 
five  equal  Installments,  the  first  of  whlcli 
shall  be  due  30  days  after  the  completion  and 
acceptance  of  the  Improvement  by  the  City, 
and  the  remainder  in  four'  annual  install- 
ments thereafter,  bearing  Interest  at  not  to 
exceed  8  per  cent,  per  annum,  and  that  de- 
fault In  payment  of  any  Installment  of  the 
princli)al  or  Interest  When  due  shall,  at  the 
option  of  said  city  or  Its  assigns,  mature  siit 
unpaid  Installments.  By  section  6  of  the 
same  chapter  of  the  charter  power  Is  vested 
In  the  board  of  commissioners  upon  their 
own  Initiative  to  order  the  paving  of  any  of 
the  public  streets  of  the  dty,  and  In  such 
event  to  prescribe  that  the  amounts  assessed 
against  the  property  owners  may  be  paid  in 
not  to  exceed  three  Installments  payable  in 
not  more  than  three  annual  payments  next 
after  the  completion  of  the  buproi«ement; 
such  assessments  drawing  int^est  at  the 
rate  not  to  exceed  8  per  cent  per  annum. 
It  thus  appears  that,  if  the  paving  is  done 
npoa  the  Initiative  of  the  board  of  comral»- 
sioners,  that  board  mayy  at  Its  discretion, 
make  tlte'  assessments  mature  at  any  time 
within  &e  limitations  stated,  and  may  pro- 
vide that  the  entire  assessmest  may  be 
made  payable  In  one  Installment,  If  they  see 
fit  80  to  do. 

AppeUant  laslste  that  the  reooi^  shows 


that  the  paving  in  controversy  was  ordered 
upon  the  written  petition  filed  therefor,  and 
that,  since  the  entire  assessment  against  the 
property  in  controvo'sy  was  made  payable 
In  a  single  Installment,  evidenced  by  the  cer- 
tificate sued  on,  payable  In  30  days  after  the 
completion  of  flie  work,  aald  assessment  was 
in  violation  of  the  terms  of  the  charter,  and 
therefore  illegal  and  void.  As  noted  above, 
the  order  passM  by  the  board  of  commission- 
ers, whldh  was  made  seven  days  after  the  pe- 
tition for  paving  the  street  was  filed  by  the 
owners  of  the  property  abutting  thereon,  did 
not  in  terms  approve  the  petition,  and  did 
not  r^er  to  It  in  any  manner ;  neither  did  it 
contain  any  recital  lowing  that  the  board 
of  commissioners,  in  ordering  the  paving  to 
be  done,  was  acting  upon  Its  own  Initiative. 
The  order  begins  as  foQowa: 

"Be  it  resolved  by  the  board  of  commission- 
ers of  the  city  of  Ft.  Worth,  Texas,  that  the 
following  streets  and  avenues  of  the  city  be 
paved  and  improved  within  the  following  Iim> 
its,  to  wit:  Eighth  avenue  from  Weatherbe? 
street  to  Moigaa  street" 

,  Section  6,  c.  14,  of  the  charter,  which  vests 
In  the  board  of  coDomissioners  the  power  to 
make  public  improvements  in  the  city  upon 
Its  own  motion,  reads  in  part  as  follows :     ^ 

"The  board  of  commissioners  shall  liave  the 
power  by  resolution  to  order  the  making  of 
such  public  improvements,  or  any  of  them,  by  a 
majority  vote,  without  notice,  and  the  passage 
of  snch  resolution  shall  be  conclusive  of  thq 
public  necessity  and  benefits  thereof." 

Appellee  Insists  that  it  conclusively  ap- 
pears that  the  board  of  commissioners  act- 
ed upon  Its  own  motion,  and  not  upon  the 
petition  of  the  property  owners,  since  the 
entire  assessment  was  made  payable  in  a  sinn 
gle  Installment  80  days  after  tlie  completion 
of  the  work,  contrary  to  the  requirements  -of 
tJke  charter  when  the  paving  is  ordered  In 
compliance  with  the  petition  of  the  property 
owners.  We  sustain  the  contention  of  the 
appellee. 

Upon  the  face  of  the  proceedings  It  ap- 
pears that  the  board  of  commission  cyrs  ig- 
nored the  petition  of  the  pr(H)erty  owners  to 
have  the  street  paved,  and  in  ordering  such 
paving  done  acted  upon  their  own  motion. 
But  we  are  of  the  (pinion  that  In  so  doing 
the  board  exceeded  its  jurisdiction,  and  for 
that  reason  Its  order  so  made  was  void. 
The  decision  of  our  Supreme  Court  In  the 
case  of  Haverbekken  v.  Hale  (Sup.)  201  S. 
W.  1162,  and  the  reasonioig  there  advanced 
are  controlling  upon  this  question.  That 
was  a  suit  to  restrain  by  injunction  the  open- 
ing of  a  public  road 'in  compliance  with  an 
order  ,of  the  county  commissioners*  court 
made  upon  a  petition  of  freeholders  of  the 
county,  but  the  requisite  number  prescribed 
by  the  statute  did  not  sign  the  petition.  On 
appeal  of  the  case  to  this  court  a  majority 
of  the  court  held  that,  sibce  by  article  6871' 
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of  the  Statutes  the  commis^oners'  court  had 
the  power  upon  their  own  Initiative  to  order 
the  opening  of  such  a  road,  the  order  for  It 
to  be  opened  should  be  sustained  even  though 
the  petition  upon  which  they  acted  had  not 
been  signed  by  the  required  number  of  free- 
holders. But  that  decision  was  reversed  by 
our  Supreme  Court,  which  held  that,  as  arti- 
cles 68T5  and  6876  gave  the  right  to  free- 
holder^ to  present  a  x>etltion  for  the  opening 
of  the  road,  the  filing  of  such  a  petition  be- 
fore the  commissioners'  court  had  seen  fit 
upon  its  own  motion  to  order  the  road  open- 
ed deprived  the  court  of  the  jurisdiction  to 
open  the  road  upon  its  own  initiative,  and 
that,  as  the  court  was  without  Jurisdiction 
to  make  it,  the  order  was  void.  The  decision 
was  based  upon  the  following  reasons,  which 
seem  to  us  sound  and  irr^utable: 

"Article  6860  does  not  of  itself,  in  our  opin- 
ion, confer  upon  the  commigsioners'  court  any 
antiiority  to  open  a  new  road  of  its  own  mo- 
tion. Ardde  6ST1  does  confer  such  authority. 
It  relates  to  a  condition  where  the  court  may 
act  of  its  own  accord.  Articles  6876  and  6878 
relate  to  another  condition  where  it  is  con- 
templated that  the  court  sh^l  not  act  except 
upon  the  petition  of  a  required  nnmber  of  tret- 
holders.  The  theory  of  article  6871  doubtless 
was  that  nnder  certain  necessities  the  court 
should  be  free  to  lay  out  new  roads  or  straight- 
en existing  ones  of  its  own  initiative.  But  it 
was  clearly  not  Intended  that  in  all  cases  it 
should  so  act.  To  ascribe  such  an  intention  to 
the  Legislature  is  to  impute  to  It  no  purpose 
whatever  in  its  enactment  of  articles  6875  and 
6876.  It  renders  them  vain  and  meaningless. 
There  could  be  no  reason  for  writing  their  pro- 
visions Into  the  statute  law  unless  it  was  plain- 
ly contemplated  that,  while  the  conrt  might 
proceed  upon  its  own  motion,  yet,  where  it  had 
not  done  so,  its  power  was  subject  to  be  Invok- 
ed upon  petition.  They  furthermore  malce  It 
plain  that,  when  the  court's  jurisdiction  is 
thns  invoked,  it  la  without  the  power  to  act 
except  upon  a  substantial  compliance  with  their 
requirements." 

By  section  10,  c.  14,  of  the  city's  charter 
It  Is  provided: 

"Any  person  interested  in  any  property  as- 
sessed for  such  improvements,  or  against  whom 
any  charge  of  personal  liability  may  have  been 
fixed,  may,  within  ten  days  from  the  conclusion 
of  the  hearing  above  referred  to,  but  not  there- 
after, institute  suit  in  any  court  having  juris- 
diction for  the  purpose,  on  any  ground,  of  test- 
ing the  validity  of  said  assessment  or  personal 
liability,  and  the  validity  of  any  proceeding  had 
with  reference  thereto;  but  if  said  action  be 
not  brought  within  said  period  of  ten  days, 
then  said  persons,  their  heirs,  sucoessoni,  as- 
signs, or  personal  representatives,  shall  be 
forever  barred  from  asserting  any  defect  in 
such  proceedings  or  any  invalidity  in  said  as- 
sessment or  charge  of  personal  liability,  in  any 
action  Id  which  the  same  may  thereafter  be 
brought  into  question." 

But  that  provision  does  not  bar  even  a 
collateral  attack  at  any  time  upon  any  as- 


sessmemt  made  In  any  cue  wliere  the  board 
of  commissioners  does  not  acquire  jurisdiC' 
Uon  under  the  provisioas  of  the  charter  to 
make  it  The  rule  applicable  to  proceedings 
by  such  a  board  Is  stated  In  2  Page  &  Jones 
on  Taxation  by  Asaessment,  f  1337,  as  fol- 
lows: 

"If,  by  statute,  certain  ohjections  to  the  as- 
sessment proceedings  are  to  be  made  at  cer- 
tain specified  stages  of  the  proceedings,  a  prop- 
erty owner  who  does  not  make  such  objections 
at  the  time  specified  cannot  interpose  snch  ob- 
jections as  defenses  in  an  action  to  enforce  the 
assessment,  if  the  objections  interposed  do  not 
affect  the  jurisdiction  of  the  public  coiporaticm 
to  levy  the  assessment.  If  the  objection  real- 
ly goes  to  the  want  of  power  of  a  public  corpo- 
ration, or  to  its  jurisdiction,  failure  to  object 
does  not  waive  such  objection.  Thus,  If  the 
property-owner  is  required  to  take  an  appeal  in 
order  to  preserve  his  rights,  such  appeal  is  not 
necessary  if  tiie  proceedings  are  void  on  their 
fac«,  and  failure  to  appeal  does  not  prevent 
him  from  setting  ap>  aoeh  dtfensea  aniMe- 
quently." 

See,  also,  sections  1358  and  1369,  which  are 
to  the  same  effect. 

The  reasoning  advanced  in  the  Haverbek- 
ken  Case  apices  with  even  greater  force 
here,  in  view  of  the  fact  that.  If  paving  is 
done  upon  the  petition  of  owners  of  property 
abutting  on  the  street  to  be  paved,  their  re- 
spective assessments  for  the  cost  of  paving. 
Instead  of  being  made  payable  all  in  a  lump 
sum  30  days  after  completion  of  the  work, 
must  be  divided  Into  five  equal  installmoats, 
one  of  which  shall  mature  within  30  days, 
and  one  ieacb  year  for  4  years  thereafter, 
which  liberal  terms  of  payment  constitute 
a  valuable  right  to  the  property  owners. 
And  it  would  be  unreasonable  to  say  that, 
after  the  jurisdiction,  of  the  board  of  com- 
missioners has  been  invoked  to  grant  that 
right,  the  petition  may  be  arbitrarily  ignored 
by  action  under  the  provisions  of  section  5, 
c  14,  of  the  charter  referred  to  above,  to 
the  destruction  of  the  right  accorded  to  the 
property  owners  by  section  14,  c.  14,  of  the 
charter,  to  more  liberal  terms  of  payment. 
And,  as  said  by  our  Supreme  Court  in  the 
Uaverbekken  Case,  the  enactment  of  section 
14  would  have  been  meaningless  if  it  bad 
been  intended  that  the  board  could  thus  ig- 
nore and  render  it  imqperative  at  its  pleas- 
ure. 

Kor  Is  it  any  answer  to  the  foregoing  con; 
elusion  that  appellant  has  suffered  no  Uh- 
jury  by  reason  of  the  tact  that  more  than  7 
years  had  expired  after  said  assessment  was 
made  before  the  case  was  tried  and  judg- 
ment rendered.  Even  though  It  could  be 
said  that  the  course  pursued  by  the  board 
was  more  advantageous  to  the  property  own- 
ers than  the  proceedings  prescribed  In  sec- 
tion 14,  c.  14,  of  the  charter,  that  fact  could 
not  validate  an  assessment  that  was  void  ab 
initio.    Allen  y,  Galrenton,  61  Tex.  802;  2 
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Page  ft  Jooes  on  Xaxatinx  by  ABseesment, 
I  Tn.  Plaintiff's  suit  waa  based  solely  upon 
the  paving  certificate  issued  by  tbe  board, 
and,  tmless  that  certificate  was  valid,  it  fol- 
lows, of  course,  that  a  recovery  must  iJe  de- 
nied irrespective  of  the  enhancement  of  the 
value  of  the  property  by  reason  of  the  Im- 
provement, 

The  record  shows  that  subsequently  to  the 
pavement  of  said  street  Mrs.  B.  G.  Florence 
sold  the  property  in  controversy  to  defend- 
ant R.  I.  Craig,  and  thereafter  the  Uen  of 
Mrs.  Wooten  was  foreclosed  by  sale  by  the 
trustee  named  in  the  deed  of  trust  in  accord- 
ance with  tlie  terms  of  that  instrument,  and 
that  at  such  sale  Mrs.  Wooten  bought  the 
property,  iand  her  estate  Is  now  tlxe  owner 
thereof. 

Since  the  actloa  of  the  board  pf  oommls- 
■loners  in  ordering  the  assessment  in  con- 
troversy was  void  for  the  reason  that  the 
board  never  acquired  jnrlsdiction  to  make  it, 
the  Judgment  of  the  trial  court  foreclosing 
the  plaintiff's  alleged  lien  against  the  lot  in 
controversy  is  reversed,  and  Judgment  is 
here  rendered  denying  such  a  foreclosure 
and  decreeing  that  the  estate  of  Mrs.  H.  O. 
Wooten,  deceased,  and  Joe  S.  Wooten,  as  ex- 
ecutor of  said  estate,  is  vested  with  title  to 
said  lot  free  of  said  alleged  lien. 

The  personal  judgment  rendered  in  plain- 
tiff's  favor  against  Mo-s.  K  C.  Florence  for 
the  amount  of  the  assessment  as  evidenced 
by  the  certificate  sued  on,  from  wliititi  she 
has  not  appealed,  is  left  undisturbed. 

Reversed  and  rmdered  in  part,  and  undls- 
tDrl>ed  In  part. 

On  Motion  for  Rcthearing. 

The  petition  filed  by  the  property  owners 
for  jwving  the  street  referred  to  in  our  orig- 
inal opinion  was  as  follows : 

"Ft.  Worth,  Texas,  March  27,  1910. 
'To  the  Honorable  Mayor  and  Board  of  Com- 
missioners of  the  City  of  Ft  Worth: 
"The  undersigned  property  owners  along  8th 
Ave.,  between  Weatherbee  and  Morgan  Sts.  in 
the   city   of  Ft   Worth,   hereby  petition   your 
honorable  body  to  order  the  pavement  of  8th 
Ave.,  between  the  above-mentioned  streets,  with 
bitolithic  pavement  and  each  of  us  do  hereby 
agree  to  pay  for  the  pavement  of  one-half  the 
street  In  front  of  our  respective  property.    We 
request  tliat  this  portion  of  8th  Ave.  be  made 
nniform  in  width  with  that  portion  of  Sdi  Ave. 
iiunediately  north  of  Weatherbee '  street 
"I.  C.  Chase,  80  ft 
"J.  M.  Long,  80  ft 
"J.  I.  Turner,  50  ft 
"W.  H.  Word,  100  ft 
"Geo.  W.  Armstrong,  63  ft 
"F.  E.  Whltsell,  100  ft 
-L.  M.  Burkhart,  100  ft 
n.  N.  McCrary,  65  ft" 

That  part  of  the  street  that  was  paved 
was  400  feet  on  one  side  and  360  feet  on  the 


Qt^er,  or  a  total  of '760  feet  counting,  tbe 
frontnge  on  both  sides.  The  number  of  front 
feet  owned  by  tbe  signers  of  the  petition  and 
situated  partly  on  one  side  of  tbe  street  and 
partly  on  the  other  aggregated  638  feet,  or 
83  per  cent,  of  the  entire  both  sides  frontage' 
of  the  paved  part.  The  agreement  of  each 
owner  to  pay  one-half  of  the  cost  of  the  en- 
tire pavement  in  front  of  his  property  was 
an  agreement  t^  pay  for  the  paving  to  the 
middle  of  the  street,  and  such  agreement  by 
the  owners  on  both  sides  covered  the  whol& 
Furthermore,  the  agreement  to  pay  the  cost 
of  paving  would  include  the  cost  of  excava- 
tions, grading,  and  other  necessary  incidents 
to  the  work  of  the  paving.  Tbe  designation 
by  the  petitioners  of  the  kind  of  paving  de- 
sired as  "bltulithic"  pavement  was  in  strict 
compliance  with  section  14,  c.  14,  of  the  dty 
cliarter.  With  these  additional  findings  of 
fact,  the  motion  of  appellee  for  further  find- 
ings and  for  a  rehearing  are  both  overruled' 


BIRD  V.  BIRD  et  aL    (No.  817L) 

(Court  of  Civil  Appeals  of  Texas.     DaBas. 

April  26,  1919.     Rehearing  Denied 

May  24.  1819.) 

HtrsBARo    AWD    Wife    ®=>171(1)— Dbbts   o» 

Husband— PowEB  of,  Wifb  to  Mqbioaqb 

Skpakatk  Pbopebtt. 

A  married  woman  may  mortgage  or  pledge 

her  separate  property  to  secure  a  debt  incurred 

by  her  husband;   her  power  in  that  r^ard  not 

being  impaired  by  the  Married  Woman's  Act  of 

1913    (Vernon's    Sayles'    Ann.   €iv.    St   1914; 

arts.  4621,  4622,  4624). 

Appeal  from  District  Court,  Dallas  Ooon* 
ty;  W.  F.  Whitehnrst,  Judge. 

Suit  by  Mrs.  Myrtle  Bird  against  Geo.  B. 
Bird  and  another.  From  the  Judgment  ren> 
dered,  plaintiff  appeals.    AfiSrmed. 

Etberidge,  McCk>rmlck  &  Bromberg,  of  Dal- 
las,  for  appellant 

Thomas,  Milam  &  Touchstone,  of  Dallas, 
for  appellees. 

RAINBT,  0.  X  The  statement  of  the  case 
by  appellants  counsel  found  in  their  brief 
is  adopted  by  this  court,  and  is  as  follows: 

"Mrs.  Myrtle  Bird,  then  the  wife  of  George 
H,  Bird,  instituted  this  suit  against  him  and 
the  First  State  Bank  of  Dallas  on  April  30, 
1917,  alleging  that  certain  shares  of  stock  which 
were  a  part  of  her  separate  estate  had  been 
pledged  by  herself  and  husband  to  the  appel- 
lee First  State  Bank  of  Dallas  to  secnre  a  debt 
due  from  her  husband  to  said  bank  evidenced  by 
a  note  for  $5,^0,  as  well  as  to  secure  the  pay- 
ment of  a  debt  incarred  for  the  benefit  of  her 
separate  estate  evidenced  by  a  note  for  $800. 
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Sbe  alleged  that  glke  bad  tfendereS  yaymoit  ot 
the  $800  note  and  demanded  the  vetum  of  her 
pledged  property,  bat  that  the  bank  had  refused 
to  return  it  unless  the  other  note  was  also  paid, 
were  threatening  to  execute  a  power  of  sale 
contained  in  the  pledge,  and  would  do  so  unless 
injunction  issued.  She  prayed  for  an  injunc- 
tion restraining  the  sale,  tendering  the  $800, 
with  interest,  and  praying  that  the  judgment 
be  perpetuated  on  final  trial.  Appellant  filed 
her  first  amended  petition  on  April  6,  1918, 
praying  in  the  first  count  as  in  her  original  pe- 
tition and  in  the  second  count  for  a  judgment 
against  the  First  State  Bank  of  Dallas,  appel- 
lee, for  conTeraion  of  her  property.  A  tem- 
porary injunction  issued.  On  April  18,  1918, 
the  appellant  filed  her  first  supplemental  peti- 
tion, alleging  the  rendition  of  a  judgment  for 
divorce  in  her  favor  dissolving  the  marriage 
relation  between  her  and  the  appellee  George 
H.  Bird.  The  appellee  First  State  Bank  of 
Dallas  on  April  16,  1918,  filed  its  first  amend- 
ed answer,  consisting  of  a  general  demurrer  and 
certain  special  exceptions,  a  general  denial,  a 
plea  that  the  pledged  stock  had  been  first  pledg- 
ed to  Citizens'  State  Bank  &  Trust  Company 
by  the  appellant  and  appellee  George  H.  Bird, 
and  that  the  appellant,  on  the  advice  of  coun- 
sel, had  voluntarily  participated  in  the  renewal 
of  the' Joan  to  the  First  State  Bank  of  Dallas 
and  had  signed  a  collateral  contract  in  writing 
pledging  her  said  stock  to  secure  both  of  the 
notes  described  in  the  plaintiff's  petition,  and 
that  she  was  thereby  estopped  to  claim  that  the 
said  property  was  not  pledged  to  secure  the 
larger  note  as  well  as  the  smaller  note,  setting 
up  the  terms  of  the  pledge  contract,  a  cross- 
action  declaring  on  the  notes,  a  plea  declaring 
that  the  loans  would  not  have  been  made  ex- 
cept in  reliance  on  the  collateral  security 
which  was  the  separate  property  of  the  appel- 
lant, and  praying  judgment  on  the  notes  agahist 
the  makers  for  the  principal,  interest  and  at- 
torney's fees  thereof,  and  for  a  foreclosure  of 
the  lien.  The  facts  were  stipulated  between 
the  parties.  The  case  was  tried  to  the  court 
without  a  jury  and  he  rendered  judgment 
against  George  H.  Bird  in  favor  of  the  appel- 
lee First  State  Bank  of  Dallas,  awarding  a 
recovery  of  the  principal,  interest,  aind  attor- 
ney's fees  of  both  notes,  with  a  foreclosure 
against  the  said  George  H.  Bird  and  appellant 
of  the  lien  and  dissolving  the  temporary  injunc- 
tion. To  the  action  of  the  court  in  disserv- 
ing the  injunction  and  in  adjudging  the  stock 
subject  to  a  lien  to  pay  the  whole  indebtedness 
recovered  against  George  H.  Bird  appellant 
excepted,  and  is  prosecutinir  the  appeal  in  this 
court." 

There  Is  no  conflict  In  the  facts,  and  we 
adopt  as  onr  conclusions  the  findings  of  fact 
of  the  trial  court  as  follows: 

"(1)  That  on  December  27,  1916,  Mrs.  Uyiv 
tie  Bird  and  George  U.  Bird,  then  being  hus- 
band and  wife,  made,  executed,  and  delivered 
to  the  First  State  Bank  of  Dallas  thoir  cer- 
tain promissory  note  in  writing,  signed  by  them, 
by  the  terms  whereof  they  and  each  of  them 
agreed  and  promised  to  pay  to  the  bank  or  its 
order,  on  March  27,  1917,  $5,930.28,  with  in- 
jterest  at  the  rate  of  10  per  cent  per  annum 
from  March  27,  1917,  nntil  paid,  and  10  per 


oenfc  additional  as  attorney's  fees  In 'cose  said 
note  be  placed  in  tiie  hands  of  attorneys  for 
collection  or  collected  by  suit,  for  money  loaned 
in  that  amount  by  the  bank  to  George  H.  Bird. 

"(2)«That  Mrs.  MyrUe  Bird,  by  the  signing 
of  said  note,  attempted  to  become  surety  of 
George  H.  Bird  as  to  said  debt  for  $5,930.28, 
that  she  voluntarily  signed  said  note,  and  that 
no  part  of  said  debt  was  incurred  for  the  benefit 
of  the  separate  estate  of  Mrs.  Myrtle  Bird, 
nor  was  the  said  debt,  in  whole  or  in  part, 
contracted  for  necessities  furnished  to  Mrs. 
Myrtle  Bird  or  her  children. 

"(3)  That  on  the  said  27th  day  of  December, 
1916,  Mrs.  Myrtle  Bird  owned  in  her  own  right 
as  her  separate  property,  to  wit,  25  shares  of 
the  capital  stock  of  the  Moody  Calculator  Com- 
pany, evidenced  by  certificate  No.  68  issued  in 
her  name,  and  also  27  shares  of  the  capital 
stock  of  the  Planters'  National  Bank  of  Honey 
Grove,  Tex.,  evidenced  by  certificate  No.  219  is- 
sued In  her  name,  and  that  on  said  date,  a« 
part  of  the  loan  described  aforesaid,  Mrs.  Myr- 
tle Bird,  joined  by  her  then  ifausbajid,  George  H. 
Bird,  execDted  and  delivered  to  the  First  Stats 
Bank  of  Dallas  a  certain  instrument  in  writing 
which  purported  to  transfer,  pledge,  and  hypoth- 
ecate said  stock  to  the  said  the  First  State  Bank 
of  Dallas,  and  to  subject  the  same  to  the  pay- 
ment of  the  aforesaid  indebtedness  and  to  the 
payment  of  any  other  indebtedness  which  might 
become  due  to  the  said  the  First  State  Bank  of 
Dallas  by  the  sold  George  H.  Bird,  Mrs.  Myp- 
tie  Bh-d,  or  either  of  them;  that  said  instru- 
ment so  executed  by  Mrs.  Myrtle  Bird  and 
Gcoige  H.  Bird  evidenced,  in  substance,  that 
the  aforesaid  idiares  of  capital  stock  wei« 
pledged  and  transferred  to  said  the  Slrst  State 
Bank. of  Dallas  for  the  purpose  of  securing 
the  payment  of  the  note  aforesaid,  and  for  any 
other  indebtedness  to  the  said  the  First  Sute 
Bank  of  Dallas,  and  Aat  in  ease  of  usolvency 
or  failure  in  business  said  bank  might,  at  its 
option,  mature  all  indebtedness  secured  by  the 
said  pledged  property,  and  that  upon  failure  of 
the  said  makers  to  pay  the  debt  evidenced  by 
the  note  first  herdnbiaforc  described  or  any 
other  indebtedness  or  to  perform  any  agree- 
ment contained  in  said  collateral  pledge  con- 
tract, said  bank,  without  other  demand,  ad- 
vertisement, or  notices  of  any  kind,  might  sell 
at  public  or  private  sale  the  whole  or  any  part 
of  the  securities  then  held  by  it  in  pledge  and 
transfer  the  same  to  the  purchaser  or  purchas- 
ers thereof  and  receive  the  proceeds  of  the  sale, 
and  that  the  bank  might  buy  at  its  own  sale, 
the  same  as  if  a  stranger,  and  apply  the  pro- 
ceeds of  the  sale  to  the  payment  of  said  indebt- 
edness, and  further  that  the  rights  of  the  bank 
Under  said  collateral  pledge  contract  might  be 
assigned  to  any  assignee,  and  that  the  assignee 
shall  enjoy  all  the  privileges  accruing  to  the 
bank  thereunder;  that,  as  a  part  of  the  same 
transaction,  said  stock  was  indorsed  in  blank 
by  Mrs.  Myrtle  Bird  and  delivered  to  the  First 
State  Bank  of  Dallas,  and  has  since  remained 
and  is'^o^  in  its  possession.. 

"(4)"  That  on  January  19,  1017,  Mrs.  MyrUe 
Bird  and  George  H.  Bird,  then  being  husband 
and  wife,  made,  executed,  and  delivered-  to  the 
First  State  Bank  of  Dallas  their  certain  prom- 
issory note  in  writing,  signed  by  them,  by  the 
terms  -of  which,  they  and  each  id-  tbtm  agreed 
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and  praokofed  to  imj  to  On'  FbU:  Statu  Bank 
of  Dallas,  or  its  order,  on  April  19,  1917,  $800, 
with  intereet  at  the  rate  df  10  per  cent,  per 
annnm  from  April  19,  1917,  until  paid,  and 
10  per  cent,  additional  as  attorney's  feea  "in 
case  said  note  bo  placed  in  tbc' hands  of  an  at- 
torney for  collection  or  coUaeted  by  anit,'  for 
money  loaned  in  that  amount  by  the  Inuik  to 
Geotxe  H.  Bird  and  to  lira.  Myrtle  Bird ;  that 
all  of  said  funds  go  borrowed  and  as  roprescnt- 
ed  by  said  $800  note  were  borrowed,  and  all  of 
said  indebtedness  as  represented  by  said  not* 
was  incurred  for-  the  benefit  of  the  separate  e»- 
tate  of  Mn>.  Myrtle  Bird. 

"(5)  That  on  said  19th  day  of  January,  1917, 
Mrs.  Myrtle  Bin!  owned  in  her  own  right  as 
her  separate  property,  to  wit,  87  sbaras  of  the 
capital  stock  o(  the  Security  National  Bank  of 
Dtdlas,  Tex;,  dvidenced  by.  certificate  TCo.  179 
iasaed  in  hier  name,  .and  that  on  said  date,  as  a' 
part  of  the  ioan  transaction  aforesaid,  Mrs. 
Myrtle  Bird,  joined  by  her  then  hvisband,  George 
H.  Bird,  eseoutcd  and  ddivered  to  Ad  bank 
a  certain  instramaDit  in  writing,  wbich  pvr* 
ported  to  transfer,  pledge,  and  hypothecate  said 
stock  to  the  First  State  Bank  of  DaUas,  and 
to  subject  the  same  to  the  payment  ci  4aid 
indebtedness  and  to  all  other  indebtedness  In 
favor  of  the  First  Sfcate  Bank  of  DaUas  agaliiBe 
GeorgQ  H,  Bird  and  Mrs. 'Myrtle  Bird,  or  ei" 
ther  of  tbeijt;  that  said  inatrmnast' so  execnted 
by  said  Mrs.  Myrtle  Bird  and  George  H.  Bird 
evidenced,  4n  wibstanco)  that  the  aforesaid 
shares  of  stock  of  the  Security  NafibhirBafak 
were  pledged  and  transferred  to  the  said' the 
First  State  Bank  of  Dallas  for  the  purpose  of 
securing  the  note  afoieaald  and  any  other  lib- 
debtedness  to  the  said  the. ' First  StKte  Steak 
of  Dallas,  and  that  in  casQ  of  insolveiK^  or 
failure  in  business  the  bank  might,  at  its  op- 
tion, mature'  all  indebtedness  secured  by  the 
said  pledge,  and  that  upon  failure  of  the  mak- 
ers to  pay  the  debt  evidenced  by  the  note  last 
hereinabove  described,  or  any  other  indebted- 
ness, or  to  perform  any  agreement  contained 
in  said  coUateral  pledge  'eontract,  the  bank, 
witiiont  other  demand,.  adterttRem^tt,  or  notice 
of  any  kind.-might  sell  at-  pnblic  or  private  sale 
the  whole  or  any  part  of  the  security  then  held 
by  it.  in  pledge  and  transfer  the  same  ..to.  the 
purchaser  or.  purchasers  thereof  and  receive  the 
proceeds. of  the  sale,  and  that  the  banjc  might 
buy  at  its  own  sale,  the  same  as  if  a  stranger, 
and  apply  the  proceeds  of  the  sale  to  the  pay- 
ment of  said  indebtedness,  and,  further,  that 
the  rights  of  the  First  State  Bank  of  Dallas 
nnder  said  collateral  pledge  contract  might  be 
assigned  to  any  assignee,  and  tiiat  the  as- 
signee shall- enjoy  all  of  the  privileges  accru- 
ing to  the  bank  thereunder;  that,  as  a  part  of 
the  same  transaction,  said  stock  was  indorsed  in 
blank  by  -  Mra.  Myrtle  Bird  and-  delivered  to 
the  First  State  Bank  of  Dallas,  and  baa  since 
remabied  and  is  now  in  its  possession. 

"(6)  That  the  acts  of  the  said  Mrs.  MyvUs 
Bird  in  signing  the  above-described  pledge  con- 
tracts and  her  acts  in  pledging  her  above-de- 
scribed personal  proper^  were  voluntary  on 
her  part. 

"(7)  That  in  making  the  loan  evidenced  by 
said  notes  the  First  State  Bank  of  Dallas  re> 
lied  on  the  pledge  of  the  said  personal  property 
as  collateral  security  and  looked  solely  to  the 
stock  hereinbefore  described  for  indemnification. 


payment)  and  reimburtement  against  loss  as 
to  all.'. of  the  hereinabove  described  indebtedness; 
that  the  several  ameouts  advanced  and  paid 
upon  said  loans  by  the  First  State  Bank  of  Dal- 
las herein  were  so  advanced  and  paid  solely' 
upon  the  credit  of  the  collatoal  pledged,  and' 
said  money  would ; not' have  been  paid  by  the 
First  State  Bank  of  DaUas  simply  upon  the  ex- 
eeutiAii'  of  promissory  notes  by  George  H.  Bird. 
and. (Mrs.  Myrtle  Bird,  or  either  of  them. 
.  "(S)  That  the  indebtedness  above  described 
and  all  of  it  is  whoUy  unpaid ;  that  same  has 
been  placed  in  the  hands  of  attorneys  for  col- 
lection and  suit  brought  thereon,  and  that  the 
10  per-  cent,  attorney's  fees,  as  evidenced  in  said' 
notes  faave  aeonied,  and  that  said  indebtedness- 
and  said  osntracta  hypothecatiBg  said  stock  a* 
aforesaid  are  owned  wholly  by  the  First  State 
Bank  of  DaUas,  and  thkt  the  shares  of  stock 
described  herein  and  covered  by  said  hypothec 
cation  contracts  is  also  held  by  said  the  First 
State  Bank  of  Dallas,  and  that  said  bank 
claims  the  right  to  subject  said  stock  to  the  poy- 
m«t.t  of  said  indebtedness  and  all  of  it  abov« 
described.'    ' 

"(9)  Ttuu  at  the  tian  of  the  institutioB  of 
this  suit  Mrs.  Myrtle  Bird  and  George  H.  Bird 
wese  '■tm  hasband  and  i«if»; '  that  sinoe  the  in- 
stitution of  this  suit  Mrs.  Myrtle  Bird  obtained 
a  decree  of  divorce,  from  George  H.  Bird,  which 
decree'  has  become  and  is  final.' 

"(10)  That,  when  Mrs.  Myrtle  Bird  filed  her 
original  petitidn  for  suit  hereiii,  the  same  was 
presented  to  the  jndfce  of  this  court  in  an  ex 
parte  hearing,  and  a  temporary  injunction  was 
granted  in  accordance  with  the  prayer  of  her 
said  original  tietltion. 

"(11)  That  neither,  the  Citizens'  State  Bank 
&  Trust  Company  nor  the  said  the  First  State 
Bank  of  Dallas,  nor  the  officers  of  either,  knew 
the  purpoise  for  which  the  moneys  advanced! 
upon  said  collateral  pledge  as  hereinbefore  set 
ont  were  expended." 

The  following  stipulations  were  filed  by; 
the.  parties: 

"It  is  agreed  'between  the  parties  hereto  as 
follows: 

'"(1)  That  the  $800  note  mentioned  in  tb^' 
plaintiff's  pleadings  represents  money  borrow- 
ed for  the  use  and  benefit  of  the  plaintiff's  sep- 
arate estate;  that  the  other  indebtedness  men- 
tioned in  the  plaintiff's  petition  represents  mon- 
ey used  by  George  H.  Bird  and  is  the  individu- 
al indebtedness  of  George  H.  Bird,  his  wife 
signing  the  notes  representing  same  as  surety. 
The  stocks  pledged  by  plaintiff  to  defendant 
bank  were  and  are  her  separate  estate. 

"(2)  That  the  corporate  stock  described  in  th^ 
plaintiff's  petition  as  being  deposited  with  the 
defendant  First  State  Bank  was  so  deposited  by 
George  H^Bird  and  the  plaintiff,  each  of  whom 
jointly  executed  contracts  of  pledge  thereto, 
as  described  in  the  plaintiff's  petition,  and  that 
the  pledge  on  her  part  was  voluntary,  , 

"(3)  That,  at  the  time  the  moneys  represent- 
ipg  said  indebtedness  were  borrowed  and  the 
notes  and  collateral  contracts  described  in,  plain- 
tiff's petition  were  executed,  plaintiff  and 
George  H,  Bird  were  husband  and  wife,  but 
since  the  institution  of  this  suit  a  decree  of 
divorce  has  been  pronounced  between  them,  and' 
they  are  no  longer  husband  and  wife. 
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"(4)  That  no  part  of  the  lindebtedueaa  de- 
scribed in  plafaLtUTs  petition  evidenced  by  the 
$800  note  and  the  $5,930.28  note  therein  has 
been  paid;  that  the  said  notes  have  been  plac- 
ed In  the  hands  of  an  attorney  for  collection, 
and  they  provide  for  payment  of  10  per  cent, 
attorney's  fees  in  such  event;  that  the  terms  of 
the  notes  and  the  collateral  contracts  are  sab- 
stantiaUy  as  described  in  plaintiffs  and  de- 
fendant's pleading  and  the  exhibits  thereto. 

"(5)  That  in  making  the  loans  evidenced  by 
said  notes  the  defendant  bank  relied  on  pledge 
of  the  collateral  security. 

"(6)  That  neither  the  Citizens'  State  Bank 
nor  the  First  State  Bank  nor  the  officers  of 
either  know  the  purposes  for  which  the  moneys 
advanced  and  the  collateral  hereinabove  set 
out  were  expended. 

"(7)  That  the  several  amounts  advanced  and 
paid  by  the  banks  herein  were  so  advanced  and 
paid  on  the  collateral  pledged,  and  said  mon- 
eys  would  not  have  been  parted  from  by  the 
banks  by  the  execution  of  promissory  notes  of 
either  or  both  of  them.  Said  banks  looked 
solely  to  the  stocks  described  for  indemnifi- 
cation and  leimbnrsement  against  loss." 

The  trial  court's  conclnslons  of  law  are 
as  follows: 

"(1)  That  the  temporary  Injunction  granted 
upon  the  ex  parte  application  of  Mrs.  Myrtle 
Bird  should  be  dissolved  as  not  being  warrant- 
ed under  the  facts  of  this  case. 

"(2)  That,  as  the  indebtedness  evidenced  by 
the  note  for  $5,930.28  of  date  December  27, 
1916,  doe  the  First  State  Bank  of  Dallas,  was 
not  for  the  necessities  furnished  Mrs.  Birol  and 
her  children,  and  was  not  for  the  benefit  of  her 
separate  estate,  she  is  not  personally  and  gen- 
erally bound  thereon,  and  that  no  general  or 
personal  judgment  should  be  rendered  against 
her;  that  Mrs.  Myrtle  Bird  was  without  le^al 
capadty  to  bind  herself  personally  as  a  joint 
maker  of  said  note  with  her  husband,  either  as 
principal  with  him  or  as  surety  for  him. 

"(8)  That  the  hypothecation,  pledge,  and 
transfer  of  the  certificates  of  stock  in  the 
Moody  Calculator  Company  and  in  the  Plant- 
ers' Xational  Bank  of  Honey  Orove,  Tex.,  ex- 
plained and  evidenced  by  the  joint  signatures 
of  Mrs.  Myrtle  Bird  and  her  then  husband, 
George  H.  Bird,  to  secure  the  First  State  Bank 
of  Dallas,  In  the  repayment  to  It  of  the  $5,930.- 
28  loaned  by  it,  was  and  is  a  valid  pledge,  hy- 
pothecation, and  transfer  of  said  certificates  of 
stock  to  the  First  State  Bank  of  Dallas  as  se- 
curity for  such  indebtedness,  and  that  the  lien 
in  favor  of  the  First  State  Bank  of  Dallas 
arising  therefrom  is  valid  and  ought  to  be  fore- 
closed. 

"(4)  That  the  indebtedness  evidenced  by  the 
$800  note  of  date  January  19,  1917,  was  for 
the  benefit  of  the  separate  estate  of  Mrs.  Myr- 
tle Bird,  and  that  she  is  generally  and  person- 
ally bound  thereon,  and  that  a  personal  judg- 
ment should  be  rendered  against  her  thereon; 
that  Mrs.  Myrtle  Bird  possessed  legal  capaci- 
ty to  bind  herself  personally  as  a  joint  maker 
of  said  $800  note  with  her  husband,  either  as 
principal  with  bim  or  as  surety  for  him;  the 
proceeds  being  used  for  the  benefit  of  her  sep- 
arate estate. 


"(5)  niat  QiA  hypoAecation;  pledge,  and 
transfer  of  the  certificate  of  stock  in  Security 
National  Bank  of  Dallas,  Tex.,  explained  and 
evidenced  by  the  joint  signatore  of  Mis.  Myrtle 
Bird  and  her  then  hnsband,  Oeorge  H.  Bird,  to 
secure  the  bank  in  the  repayment  to  it  of  the 
$800  loan  by  it,  was  and  is  a  valid  hypotbeca* 
tion  and  transfer  of  said  certificate  of  stock 
to  the  EHrst  State  Bank  of  Dallas,  as  security 
for  such  indebtedness,  and  for  any  other  in- 
debtedness due  the  First  State  Bank  of  Dal- 
las, as  evidenced  by  the  terms  of  said  pledge 
contract,  and  that  the  lien  in  favor  of  the  bank 
resulting  therefrom  is  valid  and  ought  to  be 
foreclosed,  and  the  property  subjected  to  the 
payment  of  all  indebtedness  due  to  the  First 
State  Bank  of  Dallas,  including  said  $5,930.28 
loan  and  said  $800  loan. 

"(6)  That  Mrs.  Myrtle  Bird  shall  take  noth- 
ing by  her  suit  against  the  First  State  Bank  of 
Dallas; 'that  the  First  State  Bank  of  Dallaa 
shall  on  its  cross-action  have  personal  judgment 
against  George  H.  Bird  for  its  debt,  interest, 
and  attorney's  fees,  and  shall  have  foreclosure 
on  its  certificates  of  stock  as  against  Mrs. 
Myrtle  Bird  and  George  H.  Bird  for  its  entire 
debt,  principal,  interest,  and  attorney's  fees, 
and  costs  of  suit;  that  the  First  State  Bank  of 
Dallas  shall  have  personal  judgment  against 
Mrs.  Myrtle  Bird  upon  the  $800  note,  togeth- 
er with  interest  and  attorney's  fees." 


One  controlling  question  Is  presented  for 
decision,  and  that  is:  Can  a  married  wo- 
man mortgage  or  pledge  her  separate  prop- 
erty to  secnre  a  debt  incnrred  by  her  bus- 
band?  We  hold  that  this  question  should  be 
answered  in  the  affirmative.  It  was  so  held 
in  the  case  of  Hollls  v.  Francois,  5  Tex.  199, 
51  Am.  Dec.  760;  Chief  Justice  Hemphell 
saying  that  the  power  of  the  wife  to  mort- 
gage her  separate  property  with  the  con- 
sent of  the  husband  to  secure  his  debts  is 
undeniable.  In  Sampson  v.  WtUiamson,  6 
Tex.  112,  56  Am.  Dec.  762,  the  same  rule 
was  announced ;  also  In  Shelby  v.  Burtls,  18 
Tex.  646. 

In  a  long  list  of  authorities  since  the 
Hollis  Case  supra,  our  Supreme  Court  has 
adhered  to  the  doctrine  therein  announced; 
that  Is,  that  a  married  woman  can  mortgage 
her  separate  property  to  secure  her  hus- 
band's debts,  down  to  the  case  of  Bank  t. 
Ferguson,  206  S.  W.  923,  wherein  Chief  Jus- 
tice Phillips  reviews  the  act  of  1913  (Acts 
3Sd  Leg.  c.  82  [Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  arts.  4621,  4622,  4624]),  and  says: 

"The  power  heretofore  possessed  by  the  vrife 
to  mortgage  her  separate  property  for  the  debts 
of  the  husband  was  not  impaired  by  this  act. 
It  remains  with  her  as  aforetime." 

This  last  decision  is  conclusive  of  the 
question.  Mrs.  Bird  had  the  right  to  pledge 
her  stock  as  was  done  in  this  ciaa,  and  the 
Judgment  is  affirmed. 

Affirmed. 
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BIRD  T.  BIRDet  al    (No.  8172.) 

(Court  of  CivU  Appeals  of  Texas.    Dallas. 

May  3,  1019.     Rehearing  Denied  May 

24,  1919.) 

Appeal  from  District  Court,  Dallas  County; 
W.  F.  Whitehorst,  Judge. 

Suit  by  Mrs.  Myrtle  Bird  against  Oeorge  B. 
Bird  and  another.  From  the  judgment  ren- 
dered, plaintiff  appeals.     Affirmed. 

Etheridge,  McGormick  &  Bromberg,  of  Dallas, 
for  appellant. 

Thompson,  Knight,  Bater  &  Harris,  of  Dal- 
las, for  appellees. 

TALBOT,  J.  The  appellant  instituted  this 
suit  against  the  appellees,  George  H.  Bird  and 
the  City  National  Bank  of  Dallas,  Tex.,  on 
the  30th  day  of  April,  1917.  a%e  issues  of  law 
in  the  case  and  the  facts  upon  which  they  are 
to  be  determined  are  precisely  the  same  as  those 
involved  in  and  passed  upon  by  this  conrt  at  a 
former  day  of  the  present  term  in  the  case  of 
Mrs.  Myrtle  Bird  t.  George  H.  Bird  et  al.,  212 
S.  W.  253,  in  which  the  First  State  Bank  of 
Dallas,  Tex.,  was  a  party.  For  the  reasons 
pven  in  the  opinion  in  that  case,  the  judgment 
of  die  court  bdow  in  this  case  is  affimed. 

Affirmed. 


BARBBB  «t  aL  T.  LCNDT  et  aL    (Nu  7728.) 

((3oort  of  CHtU  Appeals  of  Texas.    Galveston. 

May  1,  1919.    Rehearing  Denied 

May  16, 1919.) 

1.  HOMBSTSAD  9=331  —  ADDinOR  TO  RUBAI. 
HOMESTBAO  —  PtmOHASE     OV     Addhiohai. 

I.AWD— Intbst  and  Ocoupanot. 
Where  owners  of  rural  homestead  pnrdased 
adjoining  land  with  intention  of  making  it  part 
of  homestead,  and  where  the  two  tracts  com- 
prised less  than  200  acres,  the  land  so  purchas- 
ed became  a  part  of  the  homestead  at  time  of 
purchase,  though  owners  at  such  time  were  not 
living  upon  homestead. 

2.  HoiatarcKAO  4s=>57(3)— Rxtbai,  Homxstead— 
PuBCHASE  or  ADDrrioNAi.  Land — ^Intem^— 
SuFnciENcr  of  Evidencb. 

Evidence  fceU  not  to  support  finding  that 
owners  of  rural  homestead  who  purchased  ad- 
joining land  did  not  intend  to  make  purchased 
land  a  part  of  the  homestead. 

3.  MoBTOAGxa  ®=>497(2)— CoRCLXJSivKHKSs  or 

MOBTOAOE  FOHECLOSUBB— FAII.T7BX  TO  MaKB 
WrFK  PABTT— HOMESTBiAD  CLAIU. 

Judgment  foreclosing  mortgage,  in  action 
against  husband  mortgagor,  is  not  res  adjndi- 
cata  against  wife  who  was  not  made  a  party 
to  the  suit,  and  in  no  way  affects  her  right  to 
assert  her  homestead  claim  to  the  land. 

Appeal  trom  District  Conrt,  Houston  Cotm- 
ty;    John  S.  Prince,  Judge. 

Action  by  T.  L.  Dundy  against  H.  M.  Bar- 
bee  and  another,  In  Wbicb  named  defendant 
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asks  that  the  Texas  Moline  Plow  Company  be 
made  a  party,  and  in  which-  D.  E.  Barbee  in- 
tervenes. Judgment  for  plaintiff,  and  the 
Texas  Plow  Company,  and  defendants  and 
intervener  appeal.     Reversed  and  rendered. 

Moore  &  Ellis  and  Adams  &  Toung,  all  of 
Crockett,  for  appellants. 
Nonn  &  Nunn,  of  Crockett,  for  appellees. 

PLEASANTS,  0.  J.  This  is  an  action  of 
trespass  to  try  title  brought  by  tbe  appellee 
Lundy  against  appellants  H.  M.  Barbee  and 
David  Griffin.  The  land  In  controversy  Is  a 
tract  of  32.2  acres  on  the  James  Nevillt 
League  in  Houston  county. 

The  defendant  Barbee,  in  addition  to  a 
general  and  several  special  exceptions,  a  gen- 
eral denial,  and  plea  of  not  guilty,  specially 
pleaded.  In  substance : 

That  some  time  during  the  year  1913  he  ex- 
ecuted a  mortgage  upon  the  32.2  acres  of  land 
to  secure  an  indebtedness  due  by  him  to  the 
Texas  Moline  Plow  Company ;  that  at  the  time 
said  mortgage  was  executed  this  land  was  a 
part  of  defendant's  homestead,  and  he  so  inform- 
ed the  agent  of  said  company,  who  induced  him 
to  execute  the  mortgage,  and  it  was  agreed  be- 
tween said  agent  and  the  defendant  that  ven- 
dor's lien  notes  owned  by  defendant  would  be 
thereafter  given  by  him  as  security  for  his  in- 
debtedness in  lien  of  the  mortgage  which  would 
then  be  canceled. 

"That  in  pursuance  of  such  agreement  this 
defendant  did  within  the  time  so  agreed  upon 
between  himself  and  said  plow  company  deliver 
to  the  said  Texas  Moline  Plow  Company  certain 
vendor's  lien  notes  of  value  largely  in  excess 
of  the  land  so  attempted  to  be  mortgaged  here- 
in, and  demanded  a  cancellation  and  release  of 
the  mortgage  or  lien  so  given  on  the  said  land. 

"That  thereafter,  about  June,  1915,  the  said 
Texas  Moline  Flow  Company  sued  this  defend- 
ant in  the  district  court  at  Dallas,  Tex.,  for 
foreclosure  of  the  said  attempted  lien  on  tbe 
said  land,  and  on  the  7th  day  of  September, 
1915,  this  defendant,  by  his  attorneys,  filed  an- 
swer in  such  suit;  deoping  plaintiff's  right  of 
foreclosure  against  said  land,  and  specially 
pleading  that  the  said  H.  M.  Barbee  had  there- 
tofore been  duly  adjudged  a  bankrupt  ia  the 
United  States  District  Court  for  the  Eastern 
District  of  Texas,  at  Tyler,  Tex.,  wherein  he, 
H.  M.  Barbee,  had  daimed  the  land  in  contro- 
versy herein  as  his  rural  homestead.  Thereupon 
it  was  agreed  by  and  between  the  attorney  for 
the  said  Texas  Moline  Plow  Company  and  the 
attorney  for  this  defendant  that  the  cause  so 
pending  in  the  district  court  of  Dallas  county, 
Tex.,  of  said  Moline  Plow  Company  against 
this  defendant  should  abide  the  decision  of  the 
court  in  bankruptcy,  and  be  governed  therein 
and  should  not  be  further  heard  or  tried  until 
after  such  cause  had  been  settled  in  the  said 
court  of  bankruptcy ." 

It  Is  then  averred  that  in  October,  Idlfi, 
tbe  court  In  which  said  bankruptcy  proceed- 
ing was  pending  set  aside  to  defoidant  as  the 
homestead  of  himself  and  family  tbe  tract  of 
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185  acres  of  la&d  theretofore  claimed  and  oc- 
cupied by  them  as  their  homestead,  which 
said  tract  includes  the  32.2  acres  In  contro- 
versy In  this  suit;  that  the  MoUne  Plow 
Company  was  present  in  said  court  at  the 
time  and  contested  defendant's  homestead 
claim  to  the  land ;  that  after  said  judgment 
was  rehdered  defendant,  believing  that  said 
company  would  keep  its  agreement  in  regard 
to  disposition  of  the  suit  for  foreclosure 
pending  in  the  district  court  of  Dallas  coun- 
ty, gave  no  further  attention  thereto,  but  said 
company,  In  violation  of  Its  agreement  and 
without  this  defendant's  knowledge,  procured 
the  rendition  of  a  Judgment  in  the  Dallas 
court  foreclosing  Its  alleged  lien  upon  the 
land;  that  defendant  did  not  learn  of  the 
rendition  of  said  judgment  until  about  a  year 
thereafter,  when  an  order  of  sale  was  Issued 
thereon  and  his  land  levied  upon  and  adver- 
tised for  sale  thereunder. 

It  Is  further  averred  that  said  Judgment 
foreclosing  the  pretended  Hen  upon  the  land 
and  ordering  the  sale  thereof,  having  been  so 
obtained  by  fraud  and  misrepresentations, 
was  therefore  void,  and  the  sale  of  the  de- 
fendant's land  thereunder  to  plaintiff  was 
also  void;  that  plaintiff  was  notified  by  de- 
fendant before  he  purchased  the  land  at  said 
sale  that  the  land  was  a  part  of  defendant's 
homestead  and  had  been  set  apart  to  him  as 
such  by  the  decree  of  the  bankruptcy  court 
before  mentioned. 

"Farther  defendant  diarges  that  at  the  time 
such  notice  was  given  to  the  plaintiff  at  the 
time  he  was  preparing  to  bid  on  such  land  at 
the  time  of  the  sheriff's  sale  thereof,  that  the 
agent  of  the  said  Texas  MoUne  Plow  Company 
insisted  to  the  plaintiff  to  purchase  such  land, 
that  the  Texas  Moline  Plow  Company  would 
stand  by  its  title,  and  defend  the  plaintiff  in 
his  right  and  title  to  the  said  land,  in  case  he 
should  be  the  purdiaser,  and  thereby  promised 
to  defend  such  title,  and  this  defendant  says 
the  Texas  Moline  Plow  Company,  residing  in 
Dallas  connty,  Tex.,  are  the  real  parties  at  in- 
terest in  this  said  suit,  and  are  necessary  par- 
ties herein,  and  he  respectfully  prays  that  cita- 
tion issue  to  the  said  company,  and  that  it  be 
made  parties  herein,  and  that  proof  be  heard, 
and  that  upon  hearing  the  said  judgment  so 
rendered  in  the  district  court  of  Dallas  county, 
Tex.,  attempting  to  foreclose  any  lien  upon 
plaintiff's  land,  as  herein  shown,  be  held  void 
and  of  no  force  and  effect,  but  the  same  be 
held  for  naught,  as  having  been  obtained  through 
fraud  of  its  own,  and  against  all  fair  dealing 
and  equity,  and  that  the  plaintiff,  in  case  he 
8o  desires,  have  his  remedy  agaiast  the  said 
Texas  Moline  Plow  Company  for  the  purchase 
price  of  the  said  land,  and  that  the  said  land 
herein  sued  for  be  declared  to  be  a  part  of  the 
homestead  of  this  defendant,  he  being  a  married 
man,  the  head  of  a  family,  and  residing  thereon 
with  his  family,  and  making  his  living  by  farm- 
ing, and  for  special  and  general  relief,  both  in 
law  and  in  equity." 

.  The  defendant  David  Griffin,  who  was  a 
tenant-  npoo  the  land  under  the  defendant 


Barbee,  answered  by  general  demurrer,  gen- 
eral denial,  and  plea  of  not  guilty. 

Mrs.  D.  E.  Barbee,  wife  of  defendant  H.  M. 
Barbee,  Intervened  in  the  suit,  claiming  the 
land  as  a  part  of  her  homestead.  Her  plea 
In  Intervention,  after  fully  alleging  facts 
showing  that  the  land  was,  at  the  time  of 
the  execution  of  the  mortgage  by  H.  M.  Bar- 
bee, for  some  time  prior  thereto,  and  contin- 
uously since  said  time,  a  part  of  the  home- 
stead of  herself  and  husband,  alleges  that 
she  had  nb  knowledge  of  the  execution  of 
said  mortgage  until,  she  went  before  th« 
bankruptcy  court  in  the  fall  of  1915  for  the 
purpose  of  asserting  her  homestead  rights  In 
said  land. 

The  Texas  Moline  Plow  Company  answer- 
ed by  exception  to  the  answer  of  defendant 
Barbee  on  the  ground  that  said  answer  does 
not  allege  facts  aufflcient  to  show  jurladictloa 
of  the  district  court  of  Houston  county  to 
hear  and  determine  the  matters  charged 
agalnflt  It  by  said  answer.  In  event  said  ex- 
ception was  overruled  it  specially  denied  all 
of  the  allegations  of  fraud  and  misrepresen- 
tation contained  in  defendant  Barbee's  an- 
swer, and  pleaded  the  Judgment  of  the  dis- 
trict court  of  Dallas  county  as  res  adjudl- 
cata  of  defendant's  homestead  claim. 

By  supplemental  petition  the  plaintiff  ex- 
cepted to  the  answer  of  the  defendant  Barbee 
and  adopted  the  answer  of  the  Texas  Moline 
Plow  Company  "in  so  far  as  the  same  is  ap- 
plicable to  the  Interest  of  the  plaintiff  and 
the  issues  between  him  and  the  defendants." 
By  alternative  plea  he  asked  recovery  against 
the  plow  company  for  the  amount  paid  by 
him  for  the  land  In  event  the  sale  should  be 
held  void. 

The  cause  was  tried  In  the  court  below 
without  a  Jury,  and  Judgment  rendered  In 
favor  of  plaintiff  and  the  Texas  Moline  Plow 
Company  sustaining  the  exceptions  to  the 
answer  of  defendant  Barbee  and  adjudging 
that  plaintiff  recover  of  the  defendants  H.  M. 
Barbee  and  David  Griffin  and  the  intervener, 
D.  E.  Barbee,  the  title  and  possession  of  the 
land  and  the  rents  accrued  thereon  as  claim- 
ed by  plaintiff,  and  that  the  Texas  Moline 
Plow  Company  go  hence  without  day  and 
recover  of  the  defendant  Barbee  all  costs  in- 
curred by  said  company.  From  this  judg- 
ment the  defendants  H.  M.  Barbee  and  Daviid 
Griffin  and  the  intervener,  D.  B.  Barbee, 
prosecute  this  appeal. 

At  the  request  of  appellants  the  trial  court 
filed  the  following  findings  of  fact  and  con- 
dusions  of  law: 

"I  find  that  H.  M,  Barbee  and  his  wife  occu- 
pied a  tract  of  land  as  their  homestead  from 
the  date  of  their  marriage  on  the day  of 


until  1908,  when  they  moved  to  Love- 
lady.  This  land  was  H.  M.  Barbee's  separate 
property,  and  thought  to  be  200  acres,  but  a  re- 
survey  disclosed  that  it  contained  only  187  acres, 
37  acres  of  which  was  lost  in  a  lawsuit,  leaving 
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tlie  homestead  -to  conaiat  of  150  acres,  adjoming 
the  34  acres  in  controversy  in  this  suit. 

"I  find  that  defendant  Barbee  and  his  wife, 
intervener,  purchased  in  Lovelady  a  lot  with 
dwelling  house,  which  they  occupied  with  their 
family   from  the  date  of  its  purchase,  on  the 

day   of  unta   the  • day  of 

,    but   that   they   never  intended   this  to 

be  their  permanent  home,  they  never  paid  It 
out,  but  finaily  deeded  it  back  for  the  purchase 
money.  Defendant  Barbee  purchased  the  land 
in  controversy  in  1911,  and  in  the  year  1913  he 
mortgaged  the  same  to  Texas  Moline  Plow 
Company.  In  1914  he  sold  the  same  to  B.  W. 
McCuIlor,  his  wife  not  joining  in  this  deed,  and 

McCuUor  conveyed  the  land  on  the day 

of to  intervener,  in  consideration  of  the 

cancellation  of  the  purchase-money  notes  exe- 
cuted by  McCuDor  to  H.  M.  Barbee. 

"I  find  that  the  150  acres  of  land  wag  always 
the  homestead  of  defendant  and  intervener,  and 
that,  while  they  lived  for  several  years  in  Love- 
lady,  it  was  always  their  intention  to  return 

to  said  home,  and  that  on  the  day  of 

— —  they  did  return  to  said  150  acres,  and  it 
b  now  their  homestead. 

"I  find  that,  when  defendant  purchased  the 
land  in  controversy,  it  was  bis  intention  to  use 
it  as  a  part  of  his  homestead  when  he  should 
finally  retnm  to  the  160  acres,  and  since  Us 
return  it  has  been  a  part  of  the  homestead. 

"I  further  find  that  deHendant  and  intervener 
never  considered  this  as  a  part  of  their  home- 
stead, or  used  it  as  such,  till  their  return  to 
the  home. 

"I  conclude  that  the  facts  are  not  sufficient  to 
impress  the  land  in  controversy  with  the  home- 
stead right  of  defendant  and  intervener,  regard- 
less of  what  their  intentions  may  have  been. 

"I  further  conclude  that  the  execution  sale 
to  plaintiff  passed  title,  and  the  plaintiff  is  en- 
titled to  recover  the  land  in  controversy." 

The  court,  at  the  request  of  defendant  and 
intervener,  made  the  following  additional 
findings : 

"(1)  Intervener,  Mrs.  Barbee,  was  not  a  par- 
ty to  the  suit  in  Dallas  by  the  Moline  Plow 
Company  against  H.  M.  Barbee,  and  did  not 
have  knowledge  of  the  pendency  of  said  suit 
until  after  the  issuance  of  the  execution  in- 
troduced in  evidence  in  this  suit. 

"(2)  The  land  in  controversy  in  this  suit  ad- 
joins the  original  homestead  tract  of  defendant 
and  intervener,  and  a  small  part  of  the  yard,  in 
one  comer  of  the  yard,  is  on  the  tract  in  con- 
troversy. 

"(3)  The  defendant  and  intervener  kept  their 
milk  cows  on  the  homestead  place  during  their 
residence  in  Lovelady,  and  milked  them  daily, 
bringing  the  milk  to  tiieir  residence  in  Lovelady. 
And  during  all  the  time 'that  they  lived  in  Love- 
lady  they  used  the  rents  and  the  crop  from  the 
cultivated  land  on  the  homestead  for  the  use 
and  snpi>ort  of  their  family." 

[1]  We  think  these  findings  of  fact  and  the 
undisputed  evidence  show  that  the  land  In 
controversy  was  a  part  of  the  homestead  of 
the  intervener  and  her  husband  at  the  time 
the  latter  executed  the  mortgage  under 
which,  through  foreclosure  proceedings,  the 
plaintiff    claims    title.     N<me   of    the   trial 
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court's  fact  findings  were  excepted  to  by  ap- 
pellees, and  no  assignment  is  presented  by 
them  complaining  of  any  of  these  findings. 

The  court  having  found  that  the  150  acres 
upon  which  Barbee  and  wife  first  established 
their  home  has  always  been  their  homestead, 
and  that  the  land  in  controversy,  which  ad- 
joins the  150-acre  tract,  was  purchased  with 
the  intention  of  making  it  a  part  of  the 
homestead,  the .  two  tracts  comprising  less 
than  200  acres,  we  cannot  see  upon  what 
theory  it  can  be  held  that  the  32.2  acres  has 
not  been  a  part  of  the  homestead  ever  since 
its  purchase.  It  has  been  expressly  held  by 
our  Supreme  Court  that,  when  the  owner 
of  a  rural  homestead  of  less  than  200  acres 
buys  land  adjoining  his  homestead  for  the 
purpose  and  with  the  intention  of  making  it 
a  part  of  the  homestead,  the  land  so  purchas- 
ed becomes  a  part  of  the  homestead  by  the 
mere  intent  of  the  purchaser  without  its  be- 
ing inclosed  or  any  improvements  being 
placed  thereon.  Crockett  v.  Templeton,  65 
Tex.  134;    Luhn  v.  Stone,  65  Tex.  441. 

The  fact  that  Barbee  and  wife  were  not 
living  on  their  homestead  at  the  time  they 
purchased  the  32.2  acres  and  had  not  return- 
ed to  and  resumed  its  occupancy  at  the  time 
Barbee  executed  the  mortgage  on  the  small 
tract  cannot  affect  the  question  of  whether 
the  32.2  acres  was  a  part  of  their  homestead 
at  the  time  the  mortgage  was  executed.  To 
hold  otherwise  would  be  to  deny  to  the  owner 
of  a  homestead  who  had  temporarily  ceased 
to  occupy  it  as  such  the  right  to  add  to  the 
homestead  additional  land  without  inclosing 
or  Improving  the  land  so  added.  We  cannot 
believe  such  restrictions  upon  the  right  to 
acquire  a  homestead  Gontainlng  the  numtter 
of  acres  fixed  by  the  Constitution  can  be  sus- 
tained in  reason  or  by  authority. 

[2]  The  finding  of  the  trial  court  that  the 
defendant  and  intervener  never  considered 
the  32.2  acres. a  part  of  their  homestead  or 
used  It  as  such  until  their  return  to  the  home 
is  assailed  by  appellant  upon  the  ground  that 
it  is  without  support  in  the  evidence.  We 
think  the  assignment  complaining  of  this 
finding  should  be  sustained.  The  undisputed 
evidence  shows  that  Barbee  and  wife  at  the 
time  the  land  was  purchased  intended  it  as  a 
part  of  their  homestead,  and  that  Barbee  In- 
formed the  agent  of  the  Moline  Plow  Com- 
pany at  the  time  he  executed  the  mortgage 
that  the  land  was  a  part  of  his  homestead.  ° 
There  is  no  evidence  that  Mrs.  Barbee  ever 
changed  this  intention  as  to  making  the  land 
a  part  of  the  homestead  or  ever  considered  it 
6tberwise  than  as  a  part  of  the  homestead. 
The  only  evidence  which  tends  in  the  least  to 
indicate  that  Barbee  ever  ceased  to  regard 
the  land  aa  a  part  of  his  homestead  is  the 
fact  that  after  he  executed  the  mortgage  and 
shortly  before  his  bankruptcy  he  conveyed  It 
to  E.  W.  McCullor  without  his  wife  joining 
in  the  deed.     The  evidence  does  not  show 
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tbat  Mrs.  Barbee  knew  anything  abont  this 
conveyance.  We  agree  wlOi  counsel  for  ap- 
pellee that  the  evidence  Justifies  the  conclu- 
sion that  this  conveyance  -was  made  for  the 
purpose  of  preventing  Barbee'fl  creditors 
from  subjecting  or  attempting  to  subject  the 
land  to  the  payment  of  his  debts.  No  pay- 
ment was  made  on  the  land  by  McCuIlor,  and 
after  the  bankruptcy  proceedings  he  recon- 
veyed  to  Barbee  In  consideration  of  the  dsin- 
cellatlon  of  the  notes  given  by  him  as  con- 
sideration of  the  conveyance  to  him.  We 
think  this  evidence  merely  shows  that  Bar- 
bee may  have  doubted  whether  he  could  hold 
the  land  as  a  part  of  his  homestead,  and  that 
this  doubt  on  his  part  In  no  way  affects  the 
question  of  whether  the  land  upon  the  other 
undisputed  facts  found  by  the  court  was  a 
part  of  appellants'  homestead. 

[3]  Mrs.  Barbee  not  having  been  a  party  to 
the  suit  in  which  the  foreclosure  judgment 
was  rendered,  such  judgment  is  not  res  ad- 
judicata  as  to  her,  and  in  no  way  aftects  her 
right  to  assert  her  homestead  claim  to  the 
land.  In  suits  to  foreclose  a  lien  upon  a 
homestead,  unless  the  Hen  is  one  which  could 
not  be  defeated  by  the  plea  of  homestead, 
the  wife  must  be  made  a  party  in  order  to 
make  the  judgment  binding  upon  her. 

Having  reached  the  conclusion  that  the  un- 
disputed evidence  and  the  facts  found  by  the 
trial  court  show  that  the  land  in  controversy 
was  the  homestead  of  appellants  Barbee  at 
the  time  the  mortgage  was  executed,  and 
that  Mrs.  Barbee  is  not  estopped  by  the  judg- 
ment of  foreclosure  against  her  husband.  It 
is  unnecessary  for  us  to  determine  the  ques- 
tion of  whether  the  trial  court  erred  in  sus- 
taining the  exceptions  to  the  answer  of  de- 
fendant Barbee  attacking  said  judgment  on 
the  ground  of  fraud  and  misrepresentations. 

For  the  reasons  indicated,  the  judgment  of 
the  court  below  is  reversed,  and  Judgment 
here  rendered  for  appellants. 

Reversed  and  rendered. 


WESTERN    UNION    TELEGRAPH    CO.    ▼. 
HAYNES.     (No.  7695.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

April  18,  1919.     Rehearing  Denied 

May  22,  1919.) 

1.  Teleosafhs  and  Tklefhores  <S=s>66(4)  — 

Failukb   to    PromptI/T   Dblivkb  —  Loss  — . 

PsoxncATE  Cause. 

Evidence  held  insufficient  to  show  that  fail- 

nre  to  promptly  deliver  telegram  sent  by  a  bank 

with  which  plaintiff  bad  pledged  stock  to  secure 

note  to  one  who  bad  agreed  to  advance  money 

to  pay  off  note  and  redeem  stock  notifying  him 

'  that,  if  loan  was  not  retired,  collateral  would 

be  sold,  was  the  proximate  cause  of  the  loss 

due  to  acquisition  or  sale  of  stock  by  the  bank. 


2.  PiaiDGES  «=»56(4)— SaEb  ot  Pbopebtt— Va- 

UDITT. 

Unless  otherwise  expressly  auth(H'ized  by  the 
contract  of  bailment,  a  sale  by  a  pledgee  of  prop- 
erty pledged  to  secure  an  indebtedness,  to  be 
valid,  must  be  public  after  due  advertisement 
and  reasonable  notice  to  the  pledgor  of  the 
time  and  place  of  sale. 

Ai^al  from  District  Court,  Austin  Coun- 
ty;  M.  C.  Jeffrey,  Judge. 

Suit  by  R.  B.  Haynes  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  rendered. 

Hume  &  Hume,  of  Houston,  and  Albert  T. 
Benedict,  of  New  Tork  City,  for  appellant 

Lane,  Wolters  &  Storey,  of  Houston,  and 
C.  G.  Krueger,  ot  BeUeviUe,  for  appellee. 

PLEASANTS,  a  J.  Appdl«e  brought  this 
suit  against  appellant  to  recover  damages  for 
the  alleged  negligent  failure  of  appellant  to 
promptly  deliver  the  following  telegram: 

"San  Antonio,  Texas,  Nov.  3,  1908. 
"To    O.   T.    Sanders,   Cashier   Sealy  National 
Bank,  Sealy,  Texas: 

"Unless  Haynes  loan  is  retired  previously, 
will  sell  collateral  tm  o'clo<&  Wednesday,  No- 
vember 4th. 

"[Signed]    City  National  Bank." 

The  amount  of  damages  sought  to  be  re- 
covered was  $2,026,  the  alleged  difference  be- 
tween the  market  value  of  certain  shares  of 
stock  owned  by  the  plaintiff  and  held  by  the 
bank  as  collateral  to  secure  an  indebtedness 
due  it  by  plaintiff  and  the  sum  received  for 
said  stock  at  its  forced  sale  on  November  4, 
1908. 

The  following  are,  in  substance,  the  allega- 
tions of  the  petition: 

On  August  8,  1908,  plaintiff  became  indebted 
to  the  City  National  Bank  of  San  Antonio  in 
the  sum  of  $3,000,  for  which  amoimt  he  executed 
his  note  to  said  bank  payable  on  demand  with 
10  per  cent,  interest  from  date,  and  to  secure 
said  note  transferred  and  delivered  to  the  bank 
100  shares  of  the  capital  stock  of  the  Sealy  Mat- 
tress Company.  Some  time  in  October,  1908, 
the  bank  demanded  payment  of  the  note,  and 
plaintiff,  being  unable  to  meet  the  demand,  ap- 
plied to  Mr.  C.  T.  Sanders,  cashier  of  the  Sealy 
National  Bank,  for  a  loan  of  a  soffident  sum 
of  money  to  pay  off  said  note  and  redeem  the 
certificates  of  stock  held  by  the  San  Antonio 
bank  as  aforesaid.  Before  any  definite  arrange- 
ments were  made  with  Sanders  for  said  loan, 
the  San  Antonio  bank  agreed  with  plaintiff  and 
the  Sealy  bank  that  it  would  carry  said  loan 
until  November  1,  1908.  Plaintiff  thereafter, 
dnring  the  month  of  October,  "made  arrange- 
ments with  the  Sealy  National  Bank  and  with 
C.  T.  Sanders,  the  cashier  of  said  bank,  to 
loan  him  the  money  to  pay  off  the  said  note  of 
$3,000  and  accrued  Interest  thereon  on  or  about 
the  Ist  day  of  Novpmber,  1908,  or  at  such  time 
thereafter  as  the  said  City  National  Bank  of 
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Ban  Antonio  demanded  the  payment  «f  said 
note,  the  understanding  between  the  plaintiff  and 
the  Sealy  National  Bank  and  its  cashier,  C.  T. 
Sanders,  being  that  the  said  bank  or  C.  T. 
Sanders  woold  see  that  the  said  note  dne  the 
City  National  Bank  of  San  Antonio,  Tex., 
would  be  taken  np  and  caifried  by  the  said  O. 
T.  Sanders  or  the  Sealy  National  Bank,  or  by 
aome  other  person  or  inatitntion  to  be  iirovided 
by  the  Sealy  National  Bank  or  by  C.  T.  Sand- 
ers, cashier  as  aforesaid.  That  the  said  C. 
1.  Sanders,  in  pursuance  of  said  agreement  and 
arrangement  with  this  plaintiff,  made  known  to 
the  City  National  Bank  of  San  Antonio  its  will- 
ingness  and  the  wlUingness  of  the  said  C.  T. 
Sanders,  cashier  aforesaid,  to  take  np  said  note 
of  plaintiff  on  or  about  the  lat  day  of  Novem- 
ber, 1908.  That  said  Sealy  National  Bank 
and  the  said  C.  T.  Sanders  and  the  said  institu- 
tion and  persons  above  referred  to  were  able  and 
willing  to  pay  off  said  note  of  plaintiff  to  the 
said  City  National  Bank  of  San  Antonio,  and 
to  carry  the  said  note  seaured  by  said  certificates 
of  100  shares  of  stock  in  the  Sealy  Mattresa 
Company  for  this  plaintiff  until  such  time  as  the 
plaintiff  should  become  able  to  take  up  the 
same." 

The  San  Antonio  bank  on  November  3,  1908, 
determined  to  close  out  its  loan  to  plaintiff,  and 
in  pursuance  of  its  agreement  and  understandiag 
with  the  Sealy  Bank  delivered  to  appellant  for 
transmission  to  C.  T.  Sanders  the  telegram  be- 
fore set  out.  The  telegram  was  accepted  by 
appellant  for  transmission,  bat  it  negligently 
failed  to  promptly  transmit  and  deliver  it  to 
the  addressee,  and  it  was  not  delivered  to 
Sanders  until  11\20  a.  m.  on  November  4th. 
In  the  meantime  the  San  Antonio  bank  had 
at  10  o'clock,  or  a  few  minutes  thereafter,  on 
the  morning  of  November  4,  1908,  sold  plain- 
tiff's stock  for  the  sum  of  $3,074,  and  applied 
said  sum  to  the  satisfaction  and  discharge  of 
plaintiffs  said  note  and  interest  thereon. 

"Plaintiff  further  represents  unto  the  court 
that,  if  the  defendant  company  had  promptly 
delivered  the  message  aforesaid  to  the  said 
Sealy  National  Bank  or  to  said  C.  T.  Sanders, 
its  cashier,  the  said  bank  or  the  said  C.  T. 
Sanders  would  have,  before  10  o'clock  a.  m. 
on  the  4th  day  of  November,  1908,  paid  off  the 
said  note  of  $3,000  due  the  said  City  National 
Bank  of  San  Antonio,  Tex.,  and  would  have 
taken  over  the  same,  together  with  the  certifi- 
cates of  stock  in  the  Sealy  Mattress  Company, 
and  wonld  have  carried  the  same  or  cansed  the 
same  to  have  been  carried  for  this  plaintiff  to 
such  a  time  as  the  plaintiff  would  have  been  able 
to  pay  said  note  and  take  np  said  shares  of 
stock,  and  that  therefore  the  said  certificates  of 
stock  aforesaid  would  not  have  been  sold  at  a 
great  aacrljBce,  as  was  done,  in  satisfaction  and 
payment  of  said  $3,000  note  by  the  City  Na- 
tional Bank  of  San  Antonio,  Tex." 

Tbe  market  value  of  the  stock  is  alleged 
to  have  been  $6,000,  and  the  prayer  is  for 
recovery  of  $2,926,  the  difference  between 
said  alleged  market  value  and  the  amount  for 
which  the  stock  was  sold. 

The  defendant  answered  by  a  general  de- 
murrer and  a  general  denial. 

The  trial  in  the  court  below  without  a 
Jnry  resulted  in  a  Judgment  In  favor  of  the 
plaintiff  for  the  amount  claimed  by  him. 


The  facta  alleged  in  the  petition  in  regard 
to  plalntifTs  indebtedness  to  tbe  San  An- 
tonio bank  and  his  transfer  and  delivery  to 
said  bank  of  the  certificates  of  stock  to  se- 
cure said  indebtedness,  and  also  the  facts  as 
to  the  demand  for  payment  of  tbe  note,  ti>e 
subsequent  agreement  by  the  San  Antonio 
bank  with  the  Sealy  Bank  to  hold  the  note 
until  November  1,  1908,  the  sending  of  the 
telegram  on  November  3d,  and  the  failure  of 
the  defendant  to  deliver  it  before  10  o'clock 
on  the  morning  of  November  4th,  were  shown 
by  the  undisputed  evidence.  It  was  also 
shown  that  Sanders  had  agreed  with  the 
plaintiff  that  he  would  furnish  or  procure  the 
money  to  take  up  the  loan  in  consideration 
of  the  interest  which  plalntlfl  agreed  to  pay 
for  said  money.  Sanders  testified  that  he 
notified  the  San  Antonio  bank  that  be  had 
promised  plaintiff  to  take  np  the  note  and 
collateral  and  carry  it  or  get  some  one  else 
to  do  so,  but  that  he  had  no  definite  agree- 
ment with  said  bank  as  to  paying  or  taking 
up  the  note.  He  further  stoted  that,  while 
he  had  no  positive  promise  from  the  San  An- 
tonio bank  that  it  would  notify  him  before 
offering  the  stock  for  sale,  he  had  requested 
tbe  bank  to  do  so,  and  felt  confident  it  would 
show  him  that  coortesy  as  a  brother  cashier. 

In  the  matter  of  procuring  the  money  with 
which  to  take  up  the  note,  Sanders  testified 
that  he  had  made  arrangements  with  the  New 
Ulm  State  Bank  for  $2,000  and  intended  to 
ask  plaihtlfTg  father  to  advance  tbe  balance 
required. to  prevent  the  sacrifice  of  the  collat- 
eral; that  be  had  a  right  to  believe  that 
plainttlTs  fkther  wonld  come  to  bis  assist- 
ance, but,  if  be  had  failed  him,  he  would 
have  made  application  to  ttie  loan '•committee 
of  the  Sealy  Bank,  and,  if  necessary,  he 
himself  would  have  taken  this  balance  rather 
than  have  permitted  the  sale  of  tbe  collat- 
eral. 

The  testimony  allowing  the  sale  of  tbe 
stock  is  meager  and  somewhat  indefinite.  W. 
R.  King,  vice  president  of  tbe  San  Antonio 
bank,  testified  that  the  B.  B.  Hayoea  loan  of 
$3,000  was  settled  by  foredosure  of  tbe  col- 
lateral by  which  the  loan  was  secured,  which 
collateral  consisted  of  Sealy  Mattress  Com- 
pany stock  of  $100  face  value  per  share; 
the  total  face  value  as  shown  by  the  records 
of  the  bank  being  $9,000.  He  further  testi- 
fied: 

"I  cannot  give  details  of  the  foreclosure,  but 
said  collateral  was  sold  and  the  proceeds  ap- 
plied to  liquidate  the  obligation.  Our  files  are 
incomplete.  •  •  •  We  quite  likely  did  notify 
R.  B.  Haynes  that  the  note  was  due.  We 
probably  did  notify  R.  B.  Haynes  that  we  would 
sell  the  collateral  before  we  sold  same.  I  do 
not  know  when  we  last  notified  R.  B.  Haynes 
that  the  note  must  be  paid.  As  to  whether  we 
had  notified  either  the  Sealy  Bank  or  C.  T. 
Sanders  or  R.  B.  Haynes  of  our  purpose  to  sell 
the  collateral  prior  to  sending  the  telegram, 
my  impression  is  that  the  telegram  conveyed 
this  information.    We  notified  them  of  said  pur- 
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pose  hj  telegraph  to  the  Sealy  National  Bank. 
I  do  not  know  when  I  had  last  seen  B.  B. 
Haynes  prior  to  November  3,  1908.  I  cannot 
state  when  I  had  last  communicated  with  him 
prior  to  November  3,  1008,  in  reference  to  the 
payment  of  said  note.  This  matter  is  ancientat- 
ed  and  our  records  are  incomplete.  As  to  why 
we  did  not  oSer  longer  time  in  our  telegram  than 
we  did  offer  for  the  plaintiff  to  protect  his  col- 
lateral in  our  hands,  we  handled  the  transaction 
with  onr  usual  patience,  indulgence,  and  consid- 
eration." 

This  is  all  of  the  testimony  In  regard  to 
the  sale  of  the  stock  and  the  amount  real- 
ized from  the  sale.  Neither  Sanders  nor 
plaintiff  made  any  Inqniry  in  regard  to  the 
sale  of  the  stock,  and  neither  knew  how, 
when,  to  whom,  or  for  what  price  It  was 
sold.'  No  steps  were  taken  by  either  to  ascer- 
tain who  held  the  stock  after  November  4th, 
and  no  attempt  was  made  to  redeem  it. 
Plaintiff  testified: 

"As  to  whether  any  effort  was  made  to  redeem 
this  collateral  after  the  demand  for  payment 
was  made,  I  could  not  say  as  to  that.  I  don't 
know  when  demand  was  made,  nor  what  agree- 
ment the  Sealy  National  Bank  had  with  Mr. 
Sanders.  I  had  simply  tnmed  the  matter  over 
to  the  Sealy  National  Bank,  and  looked  to 
them  to  protect  me.  As  to  when  it  was  I  took 
up  the  matter  with  the  Sealy  National  Bank  or 
with  Mr.  Sanders  as  to  the  status  of  that 
transaction,  I  did  so  immediately  upon  my  be- 
coming aware  of  the  fact  that  the  collateral  bad 
been  sold  in  San  Antonio.  *  •  *  1  did  not 
make  any  effort  personally  to  redeem  the  col- 
lateral. I  do  not  know  as  matter  of  fact  wheth- 
er the  collateral  was  actaally  sold  at  public 
or  private  sale.  I  have  no  idea  whether  there 
was  a  fair  price  gotten  for  it  or  not;  I  don't 
know  what  the  price  was.  I  don't  Imow  wheth- 
er the  San  Antonio  bank  merely  took  that  col- 
lateral themselTes  and  applied  it  to  the  loan  or 
not.  They  did  not  send  me  the  note.  I  think 
the  note  was  turned  over  to  the  Sealy  Na- 
tional Bank,  or  to  Mr.  Sanders.  I  don't  know 
whether  it  was  marked  paid  or  not.  It  is  my 
understanding  that  the  City  National  Bank  of 
San  Antonio  applied  the  proceeds  of  thia  col- 
lateral in  whatever  way  it  was  disposed  of  to 
the  extinguishment  of  my  obligation  there  and 
then  sent  the  note  to  Mr.  Sanders.  I  don't  think 
Mr.  Sanders  gave  the  note  to  me." 

Sanders  testified  that  he  had  no  recollec- 
tion of  making  any  request  of  the  San  An- 
tonio bank  In  reference  to  this  loan  after 
receiving  the  telegram  on  November  4th. 

[1,2]  We  think  this  evidence  wholly  falls 
to  show  that  plaintiff  sustained  the  loss  of 
his  sto<^  as  a  proximate  result  of  appellant's 
failure  to  promptly  deliver  the  telegram.    All 


the  evidence  shows  is  that  on  November  4di 
the  San  Antonio  bank  appropriated  plaintifTs 
stock  and  applied  it  to  the  extinguishment  of 
his  indebtedness  to  the  bank,  and  plaintiff  ac- 
quiesced in  this  disposition  of  the  stock.  In 
order  to  hold  appellant  liable  for  the  loss 
sustained  by  him  by  the  act  of  the  San  An- 
tonio bank  In  disposing  of  his  stock  In  satis- 
faction of  his  Indebtedness  to  the  bank,  it 
devolved  upon  plaintiff  to  show  that  such 
act  of  the  bank  was  lawful  and  deprived 
him  of  bis  right  to  redeem  the  stock.  He 
could  not  acquiesce  in  the  wrongful  acquit- 
tion  or  sale  of  his  stock  by  the  Kank  and  bold 
appellant  liable  for  the  loss  thereby  sus- 
tained by  him.  Appellee's  stock  was  pledged 
to  the  San  Antonio  Bank  to  secure  the  pay- 
ment of  his  note.  Unless  otherwise  expressly 
authorized  by  the  contract  of  bailment,  a 
sale  by  a  pledgee  of  property  pledged  to  se- 
cure an  Indebtedness,  to  be  valid,  must  be  a 
public  sale  after  due  advertisement,  and 
reasonaUe  notice  to  the  pledgee  of  the  time 
and  place  of  the  sale,  and  a  sale  made 
In  any  other  manner  does  not  foreclose  the 
pledgee's  right  of  redemption.  Lnckett  v. 
Townsend,  8  Tex.  119,  49  Am.  Dec  723; 
King  Se  Co.  v.  Insurance  Co.,  58  Tex.  669; 
Hart  V.  Tyrell,  36  Tex.  Civ.  App.  626,  82  S. 
W.  1074,  88  S.  W.  350;  31  Cyc.  874-678; 
Scbouler  on  Bailments,  p.  112. 

The  evidence  before  set  out  not  only  falls 
to  show  that  the  stock  was  sold  at  public 
auction  after  due  advertisement  and  reason- 
able notice  to  appellee,  but  negatives  such  a 
finding. 

We  do  not  think  It  can  be  seriously  con- 
tended that  the  telegram  to  Sanders  whldi 
was  filed  with  the  telegraph  company  at  San 
Antonio  on  November  8d,  and  which  the 
evidence  shows  was  a  night  message  sent  on 
a  contract  which  provided  that  it  was  to  be 
sent  during  the  night  of  the  3d  and  delivered 
on  the  morning  of  the  4th  of  November,  was 
reasonable  notice  to  appellee  of  the  sale  of 
his  stock. 

Appellee  having  wholly  failed  to  show  that 
he  lost  his  stock  as  a  proximate  result  of 
appellant's  negligence  in  not  sooner  deliver- 
ing the  telegram,  there  is  no  rule  of  law  nor 
of  equity  which  will  hold  appellant  liable  for 
the  value  of  the  stock.  This  conclusion  ren- 
ders unnecessary  a  discussion  and  determi- 
nation of  the  other  questions  presented  in 
appellant's  brief. 

For  the  reason  indicated,  the  Judgment  of 
the  trial  court  Is  reversed,  and  Judgment  here 
rendered  for  appellant. 

Reversed  and  rendered. 
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SIMPSON  T.  OREKN  et  aL    (No.  0038.) 

(Coart  of  OivU  Appeals  of  Tezaiu    Ft.  Worth. 

March  15,  1918.     lUhearing  D«nied 

April  12,  1918.) 

1.  Feauds,  Siatctb  or  9=>117— lAno  Sale 

CoKTaACT   —    iRBUrFIOISNOT   OJt    Dekd    De- 
POaiTEO  HI  ESCBOW. 

■  A  deed  deposited  in  escrow,  redtiag  fall 
paymcDt  of  consideration  for  the  sale  of  land, 
Aetd  not  such  a  memorandum  of  an  oral  agree- 
ment for  the  transfer  of  the  land,  in  considera- 
tion of  an  automobile,  cash  paid,  and  deferred 
payments,  as  to  satisfy  the  statute  of  frauds. 
Vernon's  Sayles'  Ann.  Cir.  St.  1914,  art.  8966. 

2.  Yendob  and  Pubchaseb  ie=»105(l)— Con- 
teaci^Invaliditt— Statute  op  Feaudr— 
Bescission. 

Where  a  contract  for  sale  of  land  was  not 
enforceable  by  reason  of  the  statute  of  frauds,  it 
was  terminated  and  annulled  when  vendor  elect- 
ed to  rescind  it  and  notified  purchaser  of  such 
rescission,  and  purchaser's  subsequent  offer  of 
payment  for  the  land  could  not  revive  it. 

Appeal  from  IMstrlct  Court,  Wise  Coun- 
ty; F.  O.  iieKiaaey,  Judge. 

Suit  by  WllUam  Simpson  against  Jesse 
Green  and  others.  Judgment  for  defendants 
and  plaintiff  appeals.    Judgment  affirmed. 

McMurray  &  Gettys,  of  Decatur,  and  H. 
E.  Lobdell,  of  Bridgeport,  for  appellant. 
B.  E.  GarsweU,  of  Decatur,  for  appellees. 

DUNKLIN,  J.  William  Simpson  Institut- 
ed this  suit  to  recover  title  to  175  acres  of 
land  situated  In  Denton  county.  The  suit 
was  In  the  form  of  trespass  to  try  title*  and 
in  addition  to  the  usual  allegations  for  a 
recovery  upon  that  issue  plaintiff  also  alleg- 
ed that  defendant  Jesse  Green  sold  to  him 
the  land  in  controversy  for  a  consideration 
of  $4,600,  of  which  amount  $50  and  an  au- 
tomobile of  the  agreed  value  of  $300  was 
paid  at  the  time  said  agreement  to  trade 
was  made,  and  the  balance  was  to  be  paid  in 
cash  when  an  abstract  of  title  was  furnish- 
ed to  plaintiff  showing  a  good  title  In  Green. 
It  was  further  alleged  that  within  a  short 
time  after  the  terms  of  trade  were  agreed 
on,  Green  executed  a  deed  to  the  property, 
purporting  to  convey  the  land  to  plaintiff  for 
a  cash  consideration  of  $4,600,  which  he 
placed  In  the  hands  of  Frank  Turner,  who 
was  also  made  a  defendant  In  plaintiff's  pe- 
tition, to  be  held  by  said  Turner  in  escrow 
until  plaintiff  should  approve  the  title  and 
should  pay  the  balance  of  the  purchase 
price  according  to  his  contract  It  was  fur- 
ther alleged  that  thereafter  plaintiff  offered 
to  pay  the  entire  balance  of  the  considera- 
tion for  said  sale,  and  also  offered  to  waive 
performance  by  Green  of  his  obligation  to 
furnish  an  abstract  of  title;    the  plaintiff 
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being  willing  to  accept  the  title  without 
such  an  abstract.  It  was  further  alleged 
that,  notwithstanding  such  tender  of  per- 
formance by  plaintiff.  Turner  refused  to  de- 
liver the  deed,  on  account  of  the  fact  that 
Green  was  unwilling  for  him  to  do  so.  Plain- 
tiff prayed  for  a  decree  vesting  title  in  him 
to  the  land,  and  also  for  a  Judgment  award- 
ing him  the  possession  of  the  deed  held  by 
Turner. 

Defendant  Green  answered  by  general  de- 
nial, and  also  by  plea  that  the  contract  of 
sale  between  him  and  plaintiff  was  oral, 
and  therefore  unenforceable,  because  it  was 
in  violation  of  the  statute  of  frauds.  He 
further  alleged  that  at  the  time  of  the  ex- 
ecution and  delivery  of  the  deed  to  Turner, 
to  be  held  by  him  In  escrow,  he  was  a  mere 
boy,  having  just  passed  the  age  of  majority, 
without  either  business  experience  or  educa- 
tion, and  without  due  appreciation  of  the 
value  of  the  property,  which  he  had  acquir- 
ed in  part  by  inheritance  and  in  part  by  his 
labor,  and  which  was  all  the  property  he 
possessed;  that  plaintiff  was  a  shrewd  busi- 
ness man  and  a  trader  of  long  experience, 
thoroughly  familiar  with  the  value  of  such 
property,  and  therefore  held  a  decided  ad- 
vantage over  him  in  tbe  negotiations  for 
said  sale.  He  farther  aUeged  that  the  land 
was  then  worth  $6,000,  and  had  a  growing 
crop  upon  it  in  which  be  had  a  rental  inter- 
est of  the  value  of  $1,500;  that  the  consid- 
eration for  which  he  agreed  to  convey  the 
land  was  grossly  inadequate;  that  he  was 
induced  to  mate  the  trade  with  plaintiff  by 
repeated  and  pendstent  Importunltiea  and 
assurances  from  plaintiff  that  the  contfd- 
eratlon  offered  was  in  excess  of  the  value  of 
the  land;  that  at  Oie  time  the  original 
agreement  to  sell  tlie  land  to  plaintiff  was 
made,  which  was  oral,  he  received  from 
plaintiff,  as  a  part  of  liie  consideration  for 
the  sale,  the  sum  of  $50;  that  later  but  be- 
fore the  deed  was  executed  and  delivered  to 
Turner,  he  offered  to  plaintiff  to  rescind  the 
contract  of  sale  and  to  rrtum  the  $50,  and 
after  delivery  of  said  deed  and  receipt  of 
the  automobile,  and  before  plaintiff  <^ered 
to  pay  over  to  Turner  the  balance  of  the 
purchase  price  of  $4,150,  defendant  became 
convinced  of  the  inadequacy  of  the  consid- 
eration for  said  sale,  and,  desiring  to  re- 
scind the  contract,  so  notified  the  plaintiff, 
and  offered  to  return  the  $50  and  the  auto- 
mobile, which  offer  was  refused. 

•Defendant  further  alleged  that  wlien  the 
deed  was  executed  and  delivered  to  Turner, 
plaintiff  assured  him  that  he  could  not  le- 
gally withdraw  from  his  prior  contract  of 
sale,  that  he  was  legally  bound  to  consum- 
mate the  trade  in  accordance  with  its  terms, 
and  that,  being  ignorant  of  his  rights  in  the 
premises,  he  was  ther^y  induced  to  believe 
that  he  was  so  bound,  and  to  thereafter  ex- 
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ecute  and  deliver  the  deed  to  Turner  In  es- 
crow. He  further  alleged  that  said  assur- 
ances by  the  plaintiff  were  false  and  fraud- 
ulently made,  and  were  well  known  to  him 
to  be  so;  that  plaintiff  then  knew  that  the 
defendant  was  Ignorant  of  the  law,  and  was 
relying  upon  his  assurances  in  that  respect, 
and  fraudulently  took  advantage  of  his  ig- 
norance and  of  his  belief,  so  induced  by  the 
plaintiff,  in  order  to  acquire  the  land  for  a 
consideration  which  was  wholly  inadequate 
and  unconscionable. 

Defendant  Turner  filed  an  answer  in 
which  he  disclaimed  any  interest  in  the 
land  or  in  the  controversy  between  plaintiff 
and  defendant  Green,  further  alleging  that 
he  held  the  deed  alleged  in  plaintiff's  peti- 
tion as  a  mere  stakeholder,  which  he  tender- 
ed into  court  with  an  offer  to  deliver  to 
whomsoever  the  court  might  decree  to  be 
entitled  thereto. 

From  a  judgment  denying  plaintiff  a  re- 
covery, he  has  prosecuted  this  appeal. 

The  trial  was  before  the  court  without  a 
Jury,  and  the  trial  Judge  filed  findings  of 
fact  and  conclusions  of  law  which  are  as 
follows : 


"FinduigB  of  Fact 


••1.  On  the 


day  of  August,  1917,  the 


plaintiff  and  the  defendant  Jesse  Green  en' 
tered  into  a  verbal  contract  whereby  the  said 
Green  was  to  sell  and  convey  to  plaintiff  the 
175  acres  of  land  situated  in  Denton  county 
and  described  in  plaintiff's  petition,  in  consid- 
eration of  ISO  then  paid  said  Green  and  an 
aatomobile  then  or  a  few  days  thereafter  de- 
livered to  him  by  plaintiff  and  $4,150  to  be  paid 
when  Green  furnished  plaintiff  an  abstract 
showing  good  title  in  Green.  There  was  a  lien 
against  said  land  amounting  to  $1,900  which 
Green  was  to  discharge  out  of  the  money  to 
be  paid  him  by  plaintiff. 

"2.  Within  a  short  time  after  this  trade  was 
made,  and  after  the  $50  cash  had  been  paid  to 
Green,  be  became  dissatisfied  with  the  trade, 
and  went  to  plaintiff  and  offered  to  rue  the 
trade,  and  had  tendered  to  plaintiff  the  ^0 
cash,  which  plaintiff  refused,  telling  and  repre- 
senting to  Green  that  the  trade  was  binding, 
and  that  be  could  enforce  it  in  the  courts,  and 
that  ho  was  going  to  hold  him  to  it,  and  would 
do  so,  and  that  he  was  going  to  have  the  land. 
Green  was  ignorant  of  the  law,  and  did  not 
know  that  bis  contract  was  not  enforceable,  but 
plaintiff,  by  the  representations  stated,  induced 
Green  to  believe  their  contract  was  binding,  and 
thereby  induced  him  to  go  farther  with  the 
trade. 

"3.  After  Green  was  made  to  believe  that  he 
could  be  hdd  to  said  contract  as  aforesaid,  he 
executed  his  general  warranty  deed,  reciting 
the  consideration  to  be  $4,500  cash  paid,  con- 
veying the  land  in  controversy  to  plaintiff,  and 
containing  the  usual  clauses  and  covenants. 
Said  deed  was  placed  in  the  bands  of  the  de- 
fendant Frank  Turner,  who  was  to  hold  the 
same  until  Green  furnished  abstract  of  title 
and  plaintiff  bad  paid  balance  of  the  purchase 
money,  when  it  was  to  be  delivered  to  plaintiff. 
At  the  same  time  said  deed  was  made  and  put 


up  with  Turner,  plaintiff  delivered  to  defendant 
Green  tiie  automobile  in  question,  and  also 
deposited  with  Turner  (or  his  bank)  $2,000,  to 
be  paid  Green  upon  delivery  of  said  deed  to 
plaintiff,  and  was  to  pay  the  balance  when  the 
abstract  was  furnished  and  the  deed  delivered 
to  plaintiff. 

"4.  A  short  time  after  the  deed  was  made  and 
deposited  with  Turner  as  aforesaid,  the  defend- 
ant ureen  being  stiJI  dissatisfied  with  his  trade, 
and  having  been  advised  that  he  could  still 
withdraw  from  same,  went  to  plaintiff  and  of- 
fered to  return  to  plaintiff  the  automobile,  and 
offered  and  tendered  to  plaintiff  the  $60  cash, 
and  the  plaintiff  refused  to  receive  the  same. 
Green  left  the  automobile  at  plaintiff's  house, 
and  deposited  the  $50  in  defendant  Turner's 
bank  in  the  name  of  plaintiff,  subject  to  plain- 
tiff's order,  and  offered  to  pay  plaintiff  for  the 
use  of  the  auto  and  damages  to  same,  and 
also  demanded  of  Turner  the  return  of  his  deed, 
which  demand  Turner  refused.  The  plaintiff 
did  not  accept  said  automobile,  but  placed  same 
in  a  place  of  safety,  where  the  same  has  since 
been  kept.  Soon  after  defendant  thus  sought 
to  rescind  their  contract  and  tried  to  procure 
the  return  of  bis  deed,  the  plaintiff  concluded 
to  waive,  and  did  waive,  the  furnishing  of  an 
abstract  by  Green,  and  tendered  to  Turner  the 
balance  of  the  purchase  money,  vis.  $4,150,  and 
demanded  delivery  of  the  deed  to  him,  which 
Turner  refused  to  do. 

"5.  The  property  to  be  conveyed  to  plaintiff 
under  the  verbal  contract  was  worth,  at  the 
time  of  the  trade,  at  least  $6,000,  and  plain- 
tiff knew  its  real  value,  but  defendant  Green, 
by  reason  of  his  youth  and  inexperience,  did  not 
know  that  said  property  was  wordi  mdra 
than  he  was  to  receive  for  the  same. 

"Conclusions  of  Law. 

"1.  I  conclude  as  matter  of  law:  (a)  That 
the  contract  between  plaintiff  and  defendant 
Green,  being  verbal,  was  unenforceable;  (b) 
that  the  deed  executed  and  delivered  to  defend- 
ant Turner  was  not  sufficient  to  take  said 
transaction  out  of  the  statute  of  franda;  and 
that,  therefore,  (c)  the  defendant  Green  had 
the  right  to  refuse  to  complete  said  contract, 
and  the  right  to  wUhdraw  from  the  same  and 
to  have  the  deed  returned  to  him. 

"2.  I  conclude,  further,  that  the  defendant, 
having  been  induced  to  execute  and  put  up  bis 
deed  under  circumstances  which  renders  that 
transaction  voidable  In  law,  upon  the  discovery 
of  his  legal  rights  in  the  premises,  had  the  right 
to  rescind  the  contract  and  have  his  deed  re- 
turned to  him. 

"3.  I  condude  that  it  would  be  inequitable  to 
enforce  the  contract  against  d^endant  Green, 
and,  the  law  not  requiring  it.  Specific  enforce- 
ment thereof  should  not  be  decreed." 

[1]  The  first  assignment  of  error  we  shall 
notice  is  the  one  In  which  appellant  attacks 
the  conclusion  reached  by  the  trial  Judge 
that  the  execution  and  delivery  of  the  deed 
to  Turner,  and  by  him  held  in  escrow,  was 
not  sufScient  to  satisfy  the  statute  of  frauds, 
which  is  article  3965,  Vernon's, Sayles*  Tex. 
Civ.  Stats.,  and  which  reads  as  follows: 

"No  action  shall  be  brought  in  any  of  the 
courts  in  any  of  the  following  cases,  uulen  the 
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promise  or  agreement  upon  vrbidb  <uch  aetioii 
ghall  be  brought,  or  some  memorandam  thereof, 
shall  be  In  writing  and  aigned  b?  the  party  to 
be  charged  therewith,  or  by  some  person  by 
him  thereunto  lawfully  authorized:  *  *  ♦ 
Upon  any  contract  for  the  sale  of  real  estate 
or  the  lease  thereof  for  a  longer  term  than  one 
year." 

The  question  whether  or  not  a  deed  de- 
posited In  escrow,  reciting  full  payment  of 
the  consideration  as  did  the  deed  tram  Green 
to  plaintiff,  and  containing  no  recital  of  any 
prior  contract  of  sale,  la  a  compliance  with 
the  proTlslona  of  that  statute  has  never  heen 
passed  on  in  this  state  so  far  as  we  have 
been  able  to  ascertain.  *■ 

It  cannot  be  doubted  that  the  statute  ap- 
plies to  executory  contracts  which  are 
sought  to  be  enforced,  and  requires  such  a 
contract  or  some  memorandum  thereof  to  be 
in  writing  In  order  to  be  enforceable  by 
salt.  It  cannot  be  said  that  the  deed  de- 
Uverad  to  Turner  reciting  full  payment  of 
the  GODBlderatlon,  was  In  itseU  ia  any  sense 
an  executory  contract  to  conTey  the  prop- 
erty, since  It  was  of  itself  a  eonveyance,  nor 
can  it  be  said  that  It  was  in  Itself  a  mem- 
orandum of  the  parol  agreement  theretofore 
made  to  sell  the  property  to  Simpson,  since 
It  recited  the  present  payment  in  cash  of 
the  entire  consideration.  It  imports  an  offer 
by  Green  to  sell  the  land  for  $4,500  in  cash, 
payable  in  a  lump  sum  upon  delivery  of  the 
deed,  and  an  acceptance  of  the  offer  by  Simp- 
son, but  it  does  not  import  that  prior'  to  Its 
execution  the  parties  had  entered  Into  the 
parol  agreement  for  purchase  and  sale  al- 
I^^  in  plaintiff's  petition,  and  which  was 
sought  to  be  enforced.  If  it  could  be  said 
that  the  deed  of  Itself  Is  a  memorandum  of 
any  contract  by  Green  to  sell  and  by  Simp- 
son to  purchase  the  property,  then  such  con- 
tract was  different  firom  the  one  alleged  in 
plaintiff's  petition,  since  it  would  indicate 
an  unconditional  agreement  on  the  part  of 
Simpson  to  pay  to  Turner,  as  trustee  for 
Green,  the  sum  of  (4,900  in  cai^  before  he 
would  have  the  right  to  demand  delivery  of 
the  deed  to  him,  and  that  too  without  any 
right  to  demand  an  abstract  of  title,  whUe, 
according  to  the  terms  of  the  contract  plain- 
tiff sought  to  enforce,  he  was  entitled  to  be 
furnished  an  abstract  of  title,  and,  if  satis- 
fled  with  the  title,  and  in  that  event  only,  to 
demand  the  deed  upon  payment  to  Turner 
of  only  $4,160 

The  parol  contract,  of  sale,  and  no  other, 
was  the  one  sought  to  be  enforced,  and  we 
are  of  the  opinion  that  the  deed  did  not 
constitute  bu(^  memorandum  thereof  as  to 
make  it  enforceable  under  the  statute  of 
frauds,  above  referred  to.  10  Ruling  Case 
Law,  I  8,  p.  622;  20  Cyc.  257;  Lowther  v. 
Potter  (D.  C.)  IW  Fed.  197;  Id.,  221  Fed.  881, 
137  C.  C.  A.  4S1;  Campbell  r.  Thomas,  42 
Wis.  437,  24  Am.  Bep.  427;   Kopp  v.  Hitter, 
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146  111.  437,  34  N.  S.  942,  22  L.  R.  A.  273,  37 
Am.  St  Rep.  156;  Cagger  v.  Lansing,  43  N. 
Y.  550;  Swain  v.  Bumette,  89  Gal.  564,  26 
Pac.  1093;  King  v.  Upper,  57  Wash.  130,  106 
Pac.  612,  1135,  31  L.  R.  A.  (N.  S.)  606;  Barr 
V.  Johnson,  102  Ark.  877,  144  S.  W.  527; 
Cooper  V.  Thomason,  30  Or.  161,  45  Pac.  296 ; 
Popp  V.  Swanke,  68  Wis.  364,  31  N.  W.  916; 
Freeland  v.  Chamley,  80  Ind.  132;  Wilson 
V.  Winters,  108  Tenn.  898,  67  S.  W.  800; 
Flowe  V.  Hartwlck,  167  N.  0.  448,  83  S.  B. 
841;  Main  v.  Pratt,  276  la  218,  114  N.  B. 
676:  Sursa  T.  Cash,  111  Mo.  App.  396,  156 
S.  W.  779. 

In  Morrison  v.  Dailey,  6  S.  W.  426,  our 
Supreme  Court  held  that  a  receipt  given, 
reciting  that  it  was  in  part  payment  for  a 
tract  of  land  which  the  one  who  signed  the 
receipt  had  sold  to  the  person  to  whom  it 
was  given  for  the  sum  of  $4,500,  part  cash, 
and  the  balance  to  bear  interest  at  the  rate 
of  10  per  cent,  per  annum,  was  a  sufficient 
memorandum  in  writing  of  a  contract  to  sell 
the  property  within  the  meaning  of  the  stat- 
ute of  frauds.  And  in  the  case  of  Fulton  v. 
Robinson,  65  Tex.  401,  the  same  conclusion 
was  reached  with  respect  to  a  similar  re- 
ceipt But  we  do  not  conatrae  those  deci- 
sions to  be  in  conflict  with  the  condaslon 
reached  abore^  ainoe  tha  instrumeDts  which 
were  there  held  to  be  sufficient  memoranda 
of  tlie  contracts  of  sale  clearly  showed  the 
terms  of  the  contracts  of  sale,  which  were 
executory  contracts,  and  were  not  executed 
conveyances,  such  as  was  the  deed  from 
Green  to  Simpson  in  the  present  suit 

Many  decisions  of  other  states  might  be 
dted  which  are  In  conflict  with  the  authori- 
ties dted  above  to  support  the  conclusion 
we  have  reached;  but,  as  said  in  many  of 
the  cited  authorities,  the  great  weight  of 
authority  is  in  accord  with  that  conclusion, 
and  we  are  of  the  opinion  that  they  have 
better  support  in  reason. 

Appellant  has  also  dted  authorities  to 
SQstain  his  contention  to  the  effect  that  a 
deed  deposited  in  escrow  becomes  operative 
to  vest  title  in  the  vendee  when  he  pays  the 
agreed  consideration  therefor,  such  as  Ket- 
terson  v.  Inscho,  65  Tex.  Civ.  App.  150,  118 
S.  W.  626;  10  R.  0.  L.  p.  640,  and  other 
authorities  to  the  effect  that  a  deed  deposit- 
ed in  escrow  without  reservation  is  irrevoca- 
ble, such  as  16  Cyc.  668;  Smith  ▼.  Moore, 
155  S.  W.  1017.  It  is  also  a  familiar  rule 
that  it  is  within  the  Jurisdiction  of  a  court 
of  equity  to  compel  the  delivery  of  an  in- 
strument placed  In  escrow  after  the  per- 
formance of  the  condition  stipulated.  10  R. 
C.  L.  642. 

[2]  But  we  are  of  the  opinicm  that  those 
authorities  go  no  further  than  to  anix>unce 
the  rule  applicable  to  escrow  contracts  which 
are  not  prohibited  by  the  statutes  of  frauds 
or  some  other  statute,  or  by  some  rule  of 
public  policy.    We  do  not  believe  they  have 
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any  application  to  the  enforcement  of  any 
contract,  the  enforcement  of  which  Is  In 
violation  of  some  law  of  the  land.  And  In 
this  connection  It  is  well  to  note  that  in  the 
trial  Judge's  findings  of  fact  It  appears 
that  Green  repudiated  his  parol  contract  of 
sale  soon  after  be  had  deposited  the  deed 
In  escrow  with  Turner,  and  before  Simpson 
bad  offered  to  pay  the  balance  of  the  con- 
sideration of  $4,150,  remaining  after  the 
payment  of  $50  cash  and  the  deliyery  of  the 
automobile,  valued  at  $800,  and  at  the  same 
time  offered  to  Simpson  to  return  the  $50 
and  the  automobile,  which  offer  Simpson  re- 
fused. If,  as  concluded  by  us  already,  the 
parol  agreement  to  sell  the  land  was  not  en- 
forceable by  reason  of  the  statute  of  frauds, 
that  contract  was  terminated  and  annnlled 
when  Green  so  elected  to  rescind  It  and  noti- 
fied Simpson  of  such  rescission,  and  the  sub- 
sequent offer  of  Simpson  to  pay  the  $4,150 
could  not  have  the  effect  of  reviving  it 

In  view  of  the  foregoing  conclusion,  It 
will  be  unnecessary  to  discuss  other  assign- 
ments of  error  appearing  in  appellant's  brief 
to  the  findings  and  conclusions  of  the  trial 
judge  on  the  issue  of  fraud  presented  In  ap- 
pellees' petition. 

For  the  reason  indicated,  the  judgment  of 
the  trial  court  18  affirmed. 


ALLEN  V.  VINBTABD  et  al.    (No.  7643.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

April  10,  1019.    Rehearing  Denied 

May  8,  1919.) 

1.  Action  ^=>50(3)—Pabtie8— Misjoinder. 

The  several  owners  of  separate  parcels  of 
land  composing  a  large  tract  cannot  maintain 
a  joint  suit  for  the  entire  large  tract,  but  each 
must  sue  for  bis  respective  part. 

2.  Trespass  to  Tby  Tixle  <S=5l2— Titlb  to 
Sustain  Act— Pbioe  Possession. 

Proof  of  prior  possession  is  sufficient  to  sus- 
tain an  action  of  trespass  to  try  title,  when  de- 
fendant is  shown  to  be  a  mere  naked  trespasser. 

3.  Pbopebtt    <8=>9— Ownebship  — Pkesump- 

TION  FBOU  P08SESSIO:N. 

Possession  of  land  is  prima  facie  proof  of 
ownership. 

4.  Pleading  «=»387— Issues— Vabiance. 

The  allegata  and  probata  must  correspond. 

Appeal  from  District  Court,  Ft  Bend 
County ;  Saml  J.  Styles,  Judge. 

Trespass  to  try  title  by  R.  B.  Vineyard  and 
others  against  C.  H.  Allen,  wherein  Leila  Hill 
intervened.  Judgment  for  the  intervener  and 
plaintiffs,  and  defendant  appeals.  Affirmed 
in  part,  and  reversed  and  remanded  in  part 


jStevens  &  Stevens,  of  Houston,  for  appel- 
lant. 

H.  A.  Cllne,  of  Wharton,  and  F.  X.  Joerger, 
of  Rosenberg,  for  appellees. 

PUSASANTS,  C.  J.    This  is  an  actfon  of 

trespass  to  try  title  brought  by  R.  B.  Vine- 
yard and  35  others  against  appellant  O.  H. 
Allen,  to  recover  a  tract  of  105.5  acres  of 
land,  a  part  of  the  Isaac  McGary  and  Eliza- 
beth Powell  leagues  in  Ft  Bend  county. 

Plaintiffs'  petition,  after  alleging  owner- 
ship and  possession  of  the  land,  which  Is  de- 
scribed by  metes  and  bounds,  and  that  the 
defendant,  on  January  1,  1913,  unlawfully 
entered  upon  the  premises  and  ejected  plain- 
tiffs thereKrom,  and  unlawfully  withholds 
from  plaintiffs  the  possession  thereof,  con- 
tains the  following  allegations: 

"Plaintifib  further  show  to  the  court  that  on 
said  first  day  of  January,  A.  D.  1913,  the  plain- 
tiffs were  in  joint  possession  of  the  aforesaid 
land  and  premises,  each  and  all  of  said  plain- 
tiffs by  mutual  consent  and  agreement  having 
the  right  of  entry  and  possession  of  said  entire 
tract,  and  every  part  thereof,  and  were  so  in 
the  actual  poisesrioa  thereof  on  the  date  men- 
tioned, and  the  said  land  was  on  said  date  in- 
closed by  fence,  and  plaintiffs  were  denying  any 
and  all  other,  persons  the  right  of  entry  or  pos- 
session thereof  save  only  the  plaintiffs  herein." 

Plaintiffs  further  pleaded  title  imder  the 
three,  five,  and  ten  years  statutes  of  limita- 
tion. 

The  answer  of  defendant  contained  the 
following  plea  in  abatement,  followed  by  a 
plea  of  not  guilty  and  pless  of  three,  five,  and 
ten  years  limitation: 

"For  plea  in  abatement  this  defendant  says 
that  the  plaintiffs  cannot  maintain  their  action 
because  he  says  that  they  are  not  tenants  in 
common  of  the  land  described  in  their  petition, 
but  that  each  of  said  plaintifEs  claim  a  segre- 
gated part  of  said  land,  and  said  plaintiffs  liave 
been  improperly  joined  in  this  proceeding,  for 
the  reason  that,  if  any  cause  of  action  they 
have,  or  either  of  them,  said  causes  of  action  are 
several  and  peculiar  to  each  of  said  plaintiffs, 
and  defendant  offers  to  malce  proof  of  this  fact; 
wherefore  he  prays  in  limine  that  this  cause  be 
abated,  and  proceed  no  farther." 

Mrs.  Leila  Hill  intervened  In  the  suit  dalm- 
ing  an  undivided  interest  in  certain  specified 
tracts  out  of  the  105.5  acres  described  in 
plaintiffs'  petiUon.  To  this  petition  In  in- 
tervention the  defendant  answered  by  a  plea 
of  not  guilty  and  pleas  of  limitation. 

There  was  a  jury  trial  in  the  court  below, 
and,  after  hearing  the  evidence,  the  trial 
judge  Instructed  the  jury  to  return  a  verdict 
in  favor  of  the  plaintifCs  and  intervener.  A 
verdict  was  returned  In  accordance  with 
these  Instructions,  and  judgment  was  render- 
ed thereon  In  favor  of  the  plaintiffs  and  In- 
tervener. 

The  record  discloses  the  following  facts: 
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The  ttUos  of  iilaintUCs  an  deraigned  as  fol- 
lows: It  was  agreed  that  the  comuaoB  source 
of  title  was  In  W.  B.  Kendall  and  S.  A.  Hack- 
worth.  S.  A.  Hackworth  ccmreyed  bis  Inter- 
est to  W.  B.  KendalL  Under  the  will  of  W. 
£.  Kendall  his  estate  passed  to  his  wife.  Belle 
S.  KendaU,  and  his  children,  William  ]Barle 
KendaU,  Odin  M.  Kendall,  T.  Clarence.  Ken- 
dall, and  Frank  F.  Kendall,  Belle  S.  Kendall 
bdsg  appointed  Independent  executrix.  Ken- 
daU and  Hackworth  had  convesred  to  the 
plalntifTs  and  those  under  whom  some  of  the 
latter  held  various  subdlTislons  of  the  105.5 
acres  of  land  in  controversy  by  spedfle  metes 
and  bounds  about  the  year  1870.  There  la  no 
controversy  over  the  fact  that  the  plaintiffs 
originally  dnaigned  title  under  certain  deeds 
from  Kendall  and  Hackworth,  executed  about 
the  year  1S79,  which  deeds  attempted  to  con- 
vey spedfle  parts  of  the  106.5  acres  of  land 
In  controversy,  and  that  on  account  of  a 
supposed  defective  description-  a  substitute 
deed  was  executed  by  the  devisees  of  W.  £!. 
KendaU.  This  substitute  deed,  whldh  was 
executed  on  January  80,  1914,  contains  the 
fMlowtng  recitals: 

"Whereas  by  deeds  heretofore  executed  by  W. 
E.  Kendall  and  by  the  grantors  herein,  which 
laid  deeds  are  recorded  in  the  records  of  Ft. 
Bend  county,  Texas,  certain  tracts  of  land  were 
■old  and  conveyed  out  of  a  tract  of  a  hundred, 
fire  and  '/lo  (105.6)  acres  in  the  Isaac  Mc- 
Gary  and  Elizabeth  Powell  leagues  in  Ft  Bend 
county,  Texas;  and  whereas,  the  several  pur- 
chasers of  said  tracts  of  land  under  said  con- 
veyance, took  possession  of  the  several  tracts 
conveyed  to  them  and  have  since  tlie  date  of 
said  deeds  claimed  same  in  severalty ;  -  and 
whereas,  a  question  has  arisen  as  to  the  va- 
lidity and  sufficiency  of  the  description  in  the 
several  deeds  conveying  the  tracts  of  land  here- 
inafter described: 

"Now,  therefove,  we,  Belle  S.  Kendall  (inde- 
pendent executrix  under  the  will  of  W.  E.  Kea- 
dall,  deceased),  W.  E.  Kendall,  F.  F.  Kendall, 
O.  M.  KendaU  and  Clarence  Kendall,  of  Harris 
county,  Texas,  for  and  in  consideration  of  the 
snm  of  one  dollar  ($1.00)  to  us  in  hand  paid, 
and  for  the  further  consideration  of  the  correc- 
tion of  any  defects  whidi  may  appear  of  record, 
or  which  may  have  existed  in  any  of  said  con- 
veyances, which  were  not  recorded,  have  granted, 
■old,  .conveyed  and  quitclaimed  unto  Ike  Graves, 
Lillie  Jackson,  Frank  Mikulencak  (the  heirs  of 
Fayette  Thomas),  T.  B.  Mitchell,  Nathan  A?el 
(the  heirs  of  Ike  Foster),  and  Calvin  Brown  of 
Ft.  Bend  connty,  Texas;  R.  E.  Vineyard, 
Wharton  county,  Texas;  Charley  Mooney  (the 
heirs  of  Andy  Taylor,  Robert  Foster,  Robert 
Fulton  and  the  heirs  of  Reuben  Iiewis,  deceas- 
ed), all  of  Ft.  Bend  county,  Tfxas,  conveying 
to  each  the  particular  tract  hereinafter  described 
and  designated,  the  said  entire  tract  being  de- 
icrit>ed  as  follows." 

The  deed  then  describes  the  105.5-acre  tract 
by  meteo  and  bounds,  and  then  describes  and 
conveys  in  severalty  to  the  vendees  above 
named,  most  of  whom  are  plaintiffs  in  this 
(Hit,  separate  tracts  out. of  the  105.5  acnes; 
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each  of  said  separate  tracts  being  fully  de- 
scribed by  metes  and  bounds. 

The  evidence  shows  that  la  1902  or  1903  the 
owners  of  the  several  tracts  of  land  agpreed  to 
fence  It  and  hold  it  tog<?ther.  The  land  was 
fenced  under  this  agreement  by  the  claimants 
of  the  several  tracts,  each  person  holding  an 
Interest  in  the  land  contributing  money  or 
labor  in  fencing'  It  Under  this  agreement 
each  person  owning  one  of  the  several  tracts 
in  the  Inclosure  could  pasture  therein  five 
head  of  cattle. 

No  one  resided  on  the  land.  The  owners  of 
the  several  tracts  owned  other  lands  on 
which  they  lived,  and  these  lands,  which  were 
all  timbered,  were  purdiased  and  held  for 
pasturage  purposes,  and  to  furnish  the  sever- 
al owners  with  a  supply  of  timber  and  fire- 
wood. In  inclosing  the  land  no  fence  was 
built  along  the  Bernard  river,  which  was  one 
of  the  boundaries  of  the  106.5  acres.  There 
is  evidence  that  the  river  was  often  so  low 
that  for  a  considerable  portion  of  its  course 
along  this  land  it  formed  no  barrier  to  in- 
gress and  egress  upon  and  from  the  land. 
The  evidence  is  conflicting  as  to  the  length  of 
time  the  teacea  around  the  land  were 
kept  up. 

The  defendant  Allen  claims  under  a  deed 
from  James  Armstrong  executed  on  March  4, 
1911.  The  deed  describes  the  land  conveyed 
as  follows: 

"The  following  tract  or  parcel  of  land  situ- 
ated in  Ft  Bend  county,  Texas,  being  a  part 
of  the  land  conveyed  to  me  by  Kendall  &  Hack- 
worth,  a  firm  composed  of  W.  E.  Kendall  and 
S.  A.  Hackworth,  by  deed  dated  January  9, 
1879,  and  of  record  in  Book  M,  page  541,  of 
the  Deed  Records  of  said  Ft.  Bend  county. 

"The  tract  or  parcel  of  land  herein  conveyed 

is  known  as  timber  lot  No.  5,  containing 

acres  of  land,  according  to  a  plat  and  field 
notes  of  a  subdivision  of  the  lower  half  of  the 
Isaac  McGary  league,  situated  on  the  Bernard 
river,  and  known  as  my  timber  tract,  and  more 
particularly  described  as  follows: 

"Beginning  at  a  point  where  an  extension  of 
the  south  line-  of  a  tract  of  seventy  acres  of  land 
now  known  as  the  Thomas.  Jennings  tract,  would 
intersect  the  west  l)oandary  line  of  a  one  hun- 
dred and  fifty-two  acre  tract  deeded  to  B.  F. 
Williams  by  W.  E.  Kendall,  November  11,  1875; 
thence  south  30  east  with  said  Williams  west 
boundary  line,  to  intersect  the  Bernard  river; 
thence  up  said  river  with  its  meanders  to  a* 
point  where  a  line  of  the  Reuben  Lewis  and 
Thomas  Jennings  tracts  intersect  the  said  Ber- 
nard river;  thence  N.  30  W.  following  said 
Lewis-Jennings  line  to  an  inner  corner  of  said 
Thomas  Jennings  tract;  thence  N.  60  E.  fol- 
lowing said  Jennings  south  boundary  line  to  the 

place    of    beginning,    containing    acres, 

more  or  less." 

On  January  9,  1879,  Kendall  and  Hack- 
worth  conveyed  to  James  Armstrong  two 
tracts  of  land  described  as  follows  : 

"All  of  that  tract  or  parcel  of  land  situated 
in  Turkey  creek  and  the  east  San.  Bernard  riv- 
er in  said  Ft  Bend  county,  being  a  part  of  the 
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upper  hail  and  lower  half  of  the  Isaac  McOary 
league  of  land,  and  more  particularly  described 
as  prairie  lot  No.  06,  embraciner  about  175 
acres  out  of  the  upper  half  of  said  league  in 
Turkey  creek,  upon  which  the  said  Armstrong 
now  lives,  and  timber  lot  No.  15  on  said  river, 
containing  about  25  acres  of  land  out  of  the 
lower  haU  of  said  league  of  land,  said  lot  No. 

and  15,  containing  200  acres  of  land  more 

or  less  according  to  field  notes  and  plat  of  said 
land  as  made  by  J.  W.  Hackworth,  which  wUI 
be  a  matter  of  record  as  soon  as  the  same  can 
be  procured  of  said  surveyor." 

The  Intervener  showed  title  under  the  com- 
mon source  to  the  Interest  in  the  several 
tracts  of  land  claimed  by  her  and  awarded 
her  by  the  Judgment 

Allen  testified  that  when  he  purchased 
from  Armstrong  in  1911,  and  when  he  took 
IM>sse88ion  in  1912,  the  land  waa  not  inclosed 
with  any  fence,  and  cattle  went  in  and  out 
from  the  land  at  will.  He  further  testified 
that  be  tried  to  get  some  of  the  owners  of  the 
other  tracts  in  the  106.5  acres  to  agree  to 
have  the  lines  of  the  several  tracts  establish- 
•ed,  so  that  each  would  know  the  exact  loca- 
tion of  bis  tract   He  further  testified: 

"These  people  would  not  agree  to  my  proposi- 
tion, but  they  told  me  that  they  were  going  to 
sue  for  it  and  get  it  all.  I  claimed  25  acres 
under  the  Armstrong  deed,  and  they  would  not 
make  any  agreement  at  all,  so  after  that  time 
I  kept  the  fence  up  for  my  own  protection. 
I  built  the  fence  there,  and  kept  it  up  for  my 
protection.  It  so  happened  that  my  fence  in- 
closing my  own  land  inclosed  theirs.  The  fence 
inclosing  my  own  field  outside  of  where  this 
fence  that  I  built  on  the  Mitchell  line  and  the 
Armstrong  line  necessarily  fenced  it  all.  •  •  « 
All  that  I  am  claiming  in  this  suit  and  all  that 
I  have  ever  claimed  is  the  title  I  got  from  Arm- 
strong under  his  deed,  and  if  I  haven't  got  any 
title  under  the  Armstrong  deed  I  have  no  title 
to  any  of  that  land." 

He  also  expressly  says  he  does  not  claim 
either  of  the  respective  tracts  In  which  the 
Intervener  recovered  an  interest 

The  Judgment  rendered  by  the  court  below 
contains  the  following  recitals: 

"And  on  the  Slst  day  of  October,  A.  D.  1917, 
after  the  plaintiffs  and  intervener  had  rested 
their  cause,  the  defendant,  C.  H.  Allen,  urged 
.his  plea  in  abatement,  and,  after  hearing  same, 
the  court  is  of  the  opinion,  and  it  is  so  ordered, 
adjudged,  and  decreed,  that  said  plea  of  abate- 
ment should  be  sustained  as  to  plaintiffs'  right 
to  recover  jointly  for  damages  sustained  by 
them  for  trespass  to  the  premises  described  in 
their  petition  and  overruled  as  to  all  other 
things  therein  prayed  for,  to  which  ruling  of 
the  court  defendant,  C.  H.  Allen,  then  and  there 
in  open  court  excepted." 

Appellant  preserved  and  presents  to  this 
court  a  proper  bill  of  exceptions  to  the  action 
of  the  trial  court  in  not  fully  sustaining  bis 
plea  in  abatement  If  It  was  shown  by  the  nn- 
dlsputed  evidence  that  plalntUts  owned  the 
land  in  severalty. 


The  first  aastg^ament  ot  errmr  complains  of 
this  ruling  of  the  court 

[1]  Since  Oie  cose  of  Curry  v.  Xork,  8  Tex. 
S67,  it  has  been  the  uniform  rule  of  decision 
in  this  state  that  the  several  owners  of  sepa- 
rat(>  parcels  composing  a  large  tract  of  land 
cannot  even  under  our  liberal  system  of 
pleading,  maintain  a  Joint  suit  for  the  entire 
large  tract  bnt  each  must  sne  for  his  respec. 
tive  parcel.  Punchard  v.  Delk,  66  Tex.  S(H; 
Paschal  v.  Dangerfleld,  87  Tex.  278 ;  Ford  v. 
Sutherland  Springs  Co.,  168  &  W.  S79.  Ap- 
pellees do  not  question  this  general  rule,  but 
insist  that 'it  Is  not  applicable  in  this  cose, 
because  plaintiffs  alleged  and  proved  a  Joint 
possession  of  the  land,  and  upon  proof  of 
such  possession  were  entitled  to  recover  same 
fr<nn  defendant  whom  the  evidence  shows 
was  a  mere  trespasser,  and  the  judgment  in 
this  case  only  awards  them  possession  ot  the 
premises. 

[2,  3]  In  support  of  this  contentian  appel- 
lees cite  the  case  of  Parker  v.  Ft  Worth  & 
D.  C.  Ry.  Co.,  71  Tez.  182,  8  S.  W.  541.  and 
other  cases  whldi  announce  the  well-settled 
rule  that  proof  of  prior  possession  Is  snfli- 
dent  to  sustain  an  action  of  trespass  to  try 
title  when  the  defendant  is  sbiown  to  be  a 
mere  naked  trespasser.  This  rule,  which  is 
one  of  evidence,  based  upon  the  further  rale 
that  possession  of  land  is  prima  facie  proof 
of  ownership,  and  so  in  actions  of  trespass 
to  try  title,  when  the  defendant  is  shown  to 
be  a  mere  naked  trespasser,  the  plaintiff  suffi- 
ciently establishes  his  right  to  recover  by 
proof  of  his  prior  possession. 

[4]  The  other  rule  whidh  forbids  Joint  re- 
covery of  land  when  the  proof  shows  that  the 
plaintiffs  own  in  severalty,  is  but  a  specific 
application  of  the  fundamental  rule  tha't  the 
allegata  and  probata  must  correspond.  If 
the  petition  alleges  that  the  plaintiffs  own 
Che  land  Jointly  such  allegation  is  not  sup- 
ported by  proof  that  each  of  the  several 
plaintiffs  own  a  separate  and  distinct  parcel 
of  the  land,  and  any  Judgment  that  could  be 
rendered  in  such  case  would  be  either  without 
support  of  the  pleading  or  in  the  evidence. 
Appellees,  in  order  to  avoid  the  effect  of 
this  rule,  alleged  that  they  were  in  Joint  pos- 
session of  the  premises  under  a  Joint  and 
mutual  agreement  to  occupy  and  hold  the 
land  Jointly.  If  it  be  conceded  that  upon 
proof  of  this  allegation  they  would  be  Jointly 
entitled  to  recover  possession,  the  action  of 
the  trial  court  In  instructing  a  verdict  in 
their  favor  on  this  theory  cannot  be  sustain- 
ed, because  the  evidence  was  sharply  coufllct- 
ing  on  the  issue  of  whether  the  plalntlfla 
were  in  possession  of  the  land  when-  defend- 
ant entered  and  took  possession,  and  also  up- 
on the  issue  of  whether  defendant  diowed 
title  to  25  acres  of  the  land  (daimed  by  blm. 
Upcm  this  state  of  the  evidence  the  court 
was  clearly  wrong  in  instrocdng  a  verdict 
for  plaintifb,   and   appellant's  assignment 
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complaining  of  the  Judgment  on  this  ground, 
must  be  sustained. 

It  follows  from  these  conclusions  that  the 
Judgment  of  the  trial  court  as  between  plain- 
tiffs and  defendant  must  be  reversed,  and 
the  cause  remanded. 

The  Interrener  having  shown  title  to  the 


CONNER,  a  X  In  its  final  form  this  salt 
Is  one  by  W.  H.  Greenwood  and  W.  L.  Sar- 
gent, appellees,  against  S.  0.  Vauter  and  wife 
to  recover  240  acres  of  land  In  Reeves  county. 
The  plaintiffs'  petition  is  the  ordinary  one  in 
trespass  to  try  title,  with  the  usual  allega- 
tions of  seizure  and  title  in  plaintiffs  and 


land  claimed  by  her,  and  her  title  not  being ;  ouster  by  the  defendants.     The  defendants 


questioned  by  the  evidence  offered  by  plain 
tiffs  or  defendant,  the  Judgment  in  her  favor 
should  be  affirmed.  It  is  accordingly  ordered 
that  judgment  of  the  trial  court  In  favor  of 
the  intervener  be  afflrmed,  and  the  Judgment 
in  favor  of  plaintiffs  be  reversed,  and  the 
cause  remanded  for  a  new  trial  of  the  Issues 
between  plaintiffs  and  defendant. 

Aflarmed  in  part,  and  reversed  and  remand- 
ed in  part 


YAUTEB  et  nz.  v.  GREENWOOD  et  al. 
(No.  9060.) 

(Conrt  of  Civil  Appeals  of  Texas.    Ft  Worth. 
March  22,  1918.) 

1.  Deeds  «=926— Rkaltt  Bbokkbs— Atjthobi- 

ZATION    INSIKUMKRT— TnUi  TO   IiAJTO. 

Instrument,  whereby  landowners  authorised 
agent  to  sign  their  names  to  contract  with  third 
person  in  disposal  of  their  land,  owners  agree- 
ing in  oonaideration  of  agenfs  aerriccfl  and 
moneys  expended  in  negotiating  the  transaction 
to  accept  a  number  ot  acres  out  of  certain  pub- 
He  school  lands  for  their  «qnity  in  the  land  dis- 
posed of,  did  not  pass  any  legal  or  equitable 
title  to  the  agent  or  agents  in  the  pnblic  school 
lands  conveyed  by  the  third  person  to  the  own- 

2.  AOKNOWLKDOMENT     €=920(2)— COHPETEItCT 

TO  Task— Intebksied  Gkantee. 
A  grantee  directly  interested  in  the  deed 
was  not  competent  to  take  the  Bcknowledgment 
«f  either  of  the  grantors,  husband  and  wife ;  and 
admowledgments  taloen  by  him  were  invalid, 
and  gave  no  force  whatever  to  the  instrument 

.3.  Deeds  «=>53— Gonvktakoi  ab  Deed  ob  as 
contbact  fob  convetanob— qthestion  fob 

JUBT. 

In  trespass  to  try  title  by  realty  brdcers  to 
recover  certain  lands  as  commission,  whether 
there  was  such  intention  to  convey  that  a  deed 
from  defendants  to  plaintiff  broker  conveyed 
title  as  a  contract  for  conveyance  of  land  under 
Temon's  Saylea'  Ann.  Civ.  St  1914,  art  1116, 
JteU  tot  the  jury  under  the  evidence,  though 
defendants  admitted  they  signed  the  instru- 
ments. 

Appeal  from  District  Cdurt,  Tarrant  Coun- 
ty; B.  B.  Li  Roy,  Judge. 

Snit  by  W.  H.  Greenwood  and  anotlier 
against  S.  0.  Vauter  and  wife.  From  Judg- 
ment for  plaintiffs,  defendants  appeaL  Re- 
versed, and  cause  remanded. 

V.  K.  Wedgworth,  of  Ft  Worth,  for  appel- 
lants. 
Wray  &  Mayer,  of  Ft  Worth,  ft>r  appellees. 


answered  by  the  plea  of  not  guilty,  and  the 
court  upon  the  conclusion  of  the  evidence, 
gave  a  peremptory  instruction  to  the  Jury  to 
And  for  the  plaintiffs,  which  being  done.  Judg- 
ment in  their  favor  was  entered,  and  the  de- 
fendants have  appealed. 

Appellees  present  objections  to  the  assign- 
ments of  error;  but  Inasmuch  as  we  have 
concluded  to  treat  the  court's  action  In  giving 
the  peremptory  instruction  as  fundamental 
error,  we  need  not  stop  to  consider  the  snffl- 
dency  of  appellants'  assignments. 

The  Judgment  rests  alone  upon  two  instru- 
ments in  writing ;  the  first  relates  to  commis- 
sions to  be  given  to  appellees  for  services  to 
be  performed  in  effecting  an  exchange  of  an 
incumbered  tract  of  land  owned  by  appellants 
in  Hunt  county,  for  a  one-half  section  of 
state  school  land  in  Reeves  county  owned  by 
A.  L.  Camp.   It  reads  as  follows: 

"The  W.  H.  Greenwood  Land  Compa*. 
"Ft  Worth,  Texas,  Aprfl  23,  1916. 
"Mr.  W.  L.  Sargent  Dear  Sir:  Take  this  as 
authority  from  us  to  sign  our  name  to  contract 
with  A.  Ik  Camp  in  the  disposal  of  the  220 
acre  Hunt  county  land.  In  consideration  of 
services  rendered  and  moneys  expended  in  nego- 
tiating the  said  transaction  by  and  through 
yon,  we  hereby  agree  and  accept  80  acres  of 
land  out  of  the  west  ^  of  section  46,  block  56, 
public  school  lands.  Reeves  county,  Texas,  for 
our  equity  in  the  Hunt  county  land.  All  ex- 
penses of  this  transaction  shall  be  paid  by  W. 
L.  Sargent  and  associates  and  said  W.  L.  Sar- 
gent and  associates  to  receive  from  A.  Ia  CSamp 
the  remainder  of  said  Reeves  county  land  as  iMr 
contract  betweeo  ua  and  A.  £h  Camp. 

"Xours  very  truly,  S.  O.  Vauter. 

"Ruth  Vauter." 

The  other  Instrument'need  not  be  set  forth. 
It  is  merely  fii  the  usual  form  of  a  general 
warranty  deed,  signed  by  S.  C.  and  Ruth 
Vauter,  purporting  to  convey  to  W.  L.  Sar- 
gent and  W.  H.  Greenwood  "the  south  %  of 
the  west  ,  %.  section  46,  block  56,  public 
school  land  in  said  county  and  containing  240 
acres  of  land." 

The  deed  referred  to  was  signed  by  S.  C. 
and  Ruth  Vauter,  and  acknowledged  by  these 
parties  In  the  usual  form  before  the  appellee 
Will  Sargent,  acting  as  a  notary  public,  bat 
there  were  no  eubscriblng  witnesses  to  the 
deed.  The  exchange  of  lands,  contemplated 
between  the  appellants  Vauter  and  wife,  and 
A.  Ih  Camp,  was  effected  by  the  appellees 
Sargent  and  Greenwood,  pursuant  to  which 
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due  convefances  seem  to  have  been  exchanged 
between  the  Vauters  and  Camp. 

[1]  It  seems  evident  that  the  Instrnment 
dated  April  23,  1915,  above  copied,  does  not 
antount  to  title,  either  legal  or  equitable.  In 
appellees  to  any  specified  part  of  the  west 
%  of  section  46,  block  56,  public  school  land 
in  Reeves  county,  conveyed  by  A.  ti.  Camp 
to  S.  C.  Vauter  and  wile.  It  only  purports  to 
give  authority  for  Mr.  Sargent  to  contract 
with  A.  L.  Camp  in  the  disposition  of  the 
Hunt  county  land,  with  the  further  agree- 
ment to  accept  an  unidentified  80  acres  of  the 
Beeves  county  land  for  their  equity  in  the 
Hunt  county  land.  In  other  words,  the  in- 
strument referred  to  amounts  to  no  more 
than  a  mere  contract,  and  in  no  sense  can  it 
alone  be  construed  as  title  In  appellees  to  the 
specific  240  acres  of  land  for  which  they  sued 
so  as  to  authorize  the  court's  peremptory  in- 
struction. Indeed,  there  is  no  such  claim  by 
the  counsel  who  represent  appellees  in  this 
case,  and  the  matter  has  been  referred  to  in 
order  merely  to  exclude  suggestions  that  this' 
Instrument  supports  the  peremptory  instruc- 
tion. We^  therefore,  will  discuss  the  effect  of 
the  deed  above  referred  to  as  the  only  possi- 
ble ttipport  for  the  peremptory  instruction 
eho4ti  by  the  record. 

[2]  W.  L.  Sargent  was  a  grantee  and  di- 
rectly Interested  in  the  deed  above  referred 
to,  and  was  therefore  not  competent  to  take 
the  acknowledgment  of  either  of  the  grantors, 
S.  0.  and  Ruth  Vauter.  The  acknowledg- 
ments, therefore,  were  invalid,  and  gave  no 
force  whatever  to  the  instrument.  See 
Brown  v.  Moore,  88  Tex.  646;  Sample  t. 
Irwin,  45  Tex.  667;  Rothschild  v.  Dnngher, 
85  Tex.  332,  20  S.  W.  142,  16  I*  B.  A.  719, 
34  Am.  St  Rep.  811 ;  Carr  v.  Miller,  68  Tex. 
Civ.  App.  57,  123  S.  W.  1158. 

[t]  But  it  may  be  said  that  the  instrument 
Is  good  as  a  deed  without  acknowledgment 
and  withont  subscribing  witnesses.  In  title 
24  o:.  our  statutes,  relating  to  conveyances  of 
land.  It  is  provided  that  such  conveyances 
must  be  by  instruments  in  writing  "sub- 
scribed and  delivered  by  the  parties  disposing 
of  the  same  or  by  his  agent  tffereunto  author- 
ized by  writing."  See  Vernon's  Sayles'  Civil 
Statutes,  arOcle  1103.  Article  1109  of  the 
same  title  expressly  provides  that — 

"Every  deed  or  conveyance  of  real  estate  must 
be  sifrned  or  acknowledged  by  the  grantor  in 
the  presence  of  at  least  two  credible  subscrib- 
ing witnesses  thereto,  or  must  be  duly  acknowl- 
edged before  some  officer  authorized  to  take 
acknowledgments  and  properly  certified  to  by 
him  for  registration." 

Of  Itself,  therefore,  and  without  other 
proof  of  its  execution,  we  do  not  think  it  can 
be  said  that  the  deed  signed  by  Vauter  and 
wife,  above  referred  to,  conclusively  <^»er- 
atos  as  a  transfer  of  title  out  of  Vauter  and 
wife  to  the  appellees,  Greenwood  and  Sargent. 


We  have,  however,  a  statute  relating  to  con- 
veyances, which  reads  as  follows: 

"When  an  instrument  in  writing  which  was 
Intended  as  a  conveyance  of  real  estate,  or  some 
interest  therein,  shall  fail,  either  in  whole  or 
in  part,  to  take  effect  as  a  conveyance  by  virtue 
of  the  provisions  of  this  chapter,  the  same  shall 
nevertheless  be  valid  and  effectual  as  a  con- 
tract upon  ■which  a  conveyance  may  be  enforced, 
as  far  as  the  rules  of  law  will  permit."  Vet^ 
non's  Sayles'  Civil  Statutes,  article  1116. 

And  it  has  been  held  in  one  case  (Clay 
County  Land  &  Cattle  Co.  v.  Wood,  71  Tex. 
460,  9  S.  W.  340),  that  under  a  general  allega- 
tion of  title  a  contract  for  the  conveyance  of 
land  may  be  proven,  but  it  is  to  be  noted  that 
to  come  within  the  purview  of  article  1116, 
supra,  the  instrument  must  have  been  intend- 
ed as  a  conveyance,  and  in  the  case  mentioned 
there  was  proof  of  actual  possession  on  the 
part  of  the  one  claiming  under  the  contract, 
which  actual  possession  of  itself  was  evi- 
dence of  title. 

In  the  case  before  us  now,  however,  there 
is  no  proof  of  actual  possession  by  appellees, 
and  both  of  the  appellants  spedflcally  testi- 
fied tliat  in  signing  the  deed  under  discus- 
sion it  was  not  intended  to  thereby  convey 
the  land  therein  described.  On  this  point 
Mrs.  Vauter,  among  other  things,  testified  in 
reference  to  the  Instrument  under  discussion: 

"I  asked  Mr.  Sargent  what  kind  of  an  in- 
strument it  was,  and  he  told  ms  it  was  just  an 
instrnment  in  writing  to  show  that  we  owed 
him  a  commission,  and  I  aaked  liim  if  it  had 
anything  to  do  with  my  title,  and  be  said,  'Not 
a  bit'  He  said  it  didn't  have  anything  to  do 
with  the  title  in  any  way.  I  didn't  know  that 
I  was  signing  a  deed  at  tliat  time.  I  have 
seen  the  instrument  since  signing  it;  I  saw  it 
when  the  case  was  np  before.  I  don't  have  to 
use  glasses;  this  loc^s  like  the  instrament  of 
writing  that  I  signed.  This  is  the  instrnment 
we  had  on  the  other  trial.  That  is  my  signature 
there.  This  deed  recites  $1,000  in  here;  either 
Mr.  Greenwood  or  Mr.  Sargent  never  paid  Ae 
$1,000.  *  *  *  They  never  paid  me  anything 
at  all." 

S.  0.  Vauter  testified: 

"I  remember  signing  an  instrnment  in  the 
office  of  Mr.  Greenwood.  Mr.  Sargent  asked  me 
to  sijfn  that  instrument.  He  told  me  what  the 
instrument  was.  He  said  it  was  just  an  instru- 
ment in  writing  tn  show  his  folks  that  he  had  a 
commission  coming  in  case  be  should  drop  off. 
I  don't  think  he  read  the  instrument  to  me. 
*  •  ♦  I  know  he  didn't  I  didn't  ask  bim 
any  questions  as  to  what  was  in  the  instrument 
or  what  the  instrument  wan.  Mrs.  Vauter  ask- 
ed Mr.  Sargent  'Will  this  hurt  my  deed  in  any 
way— will  affect  my  title?'  And  he  said  it 
wouldn't  affect  the  title  at  all.  This  is  my  sig- 
nature to  the  instrument  you  have  jnst  handM 

«... »»  . 
me. 

As  it  seems  to  us,  it  follows  that  tlie  trial 
court  was  not  authorized  to  construe  the  deed 
under  consideration  as  conveying  title  either 
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of  Itself  or  as. a  contract  for  the  conveyance 
of  land.  Appellants  were  at  least  entitled  to 
go  before  the  Jury  and  have  the  jury's  deter- 
mination of  whether  by  the  execution  of  the 
deed,  they,  in  fact.  Intended  to  convey  the 
land  therein  specified  to  Greenwood  and  Sar- 
gent. It  la  true  both  S.  C.  Vauter  and  wife 
acknowledged  that  they  signed  the  Instru- 
ment, and  appellees  insist  that  by  reason  of 
this  fact  the  peremptory  Instruction  was  jus- 
tified, but  we  do  not  think  so.  Certainly  not 
in  view  of  their  testimony,  wUch  presents  an 
issue  that  the  court  was  not  authorized  to 
take  from  the  jury. 

For  the  reasons  stated,  we  conclude  that 
the  judgment  must  be  reversed  and  the  cause 
remanded. 


BUItKETT  ▼.  CHBSTNUTT.     (No.  978.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
May  1,  1919.) 

1.  Afpeai,  AI7D  Ebbok  ®=3739^Assioinixi!rr 
OF  Ebbob— BsruSAL  to  SuBMrr  Sfeoiax  Ib- 

8UK8. 

A  single  aasignment  of  error  complaining  of 
refusal  of  trial  court  to  submit  19  special  is- 
sues requested,  the  charges  not  being  germane 
to  each  other  but  presenting  several  propositions 
of  law  and  fact,  will  not  be  considered,  in  view 
of  Court  of  Civil  Appeals  Bute  26  (142  S. 
W.  xU). 

2.  Tbiai,  9=>S5(Kl)—8vBiarmia  Speciai,  Is* 

BUXS. 

Refusal  to  submit  special  issues  wliich  deal 
with  immaterial  matters  Is  not  error. 

3.  Tbiai,  >&=»35(K2)  —  Special  Issues  — Bvi- 
DEHTiABT  Facts. 

Refusal  to  submit  special  issues  calling  for 
evidentiary  and  not  ultimate  facts  is  not  error. 

4.  Tbial  «=»351(6)— Speciai,  Issues. 

Refusal  to  submit  spedal  issues  covered  by 
those  submitted  is  not  error. 

5.  Tbespabs  to  Try  Title  «=>41(3)  —  Evi- 
dence. 

In  trespass  to  try  title,  evidence  held  suffi- 
cient to  support  finding  that  the  southwest  cor- 
ner of  survey  owned  by  defendant  was  on  a 
river  bank,  so  that  land  claimed  by  plaintiff 
as  a  survey  of  land  lying  between  defendant's 
survey  and  the  river  was  in  (act  in  defendant's 
survey. 

6.  Boundaries  «=al4— "On  the  Riveb  Bank" 
— "Neab  thb  Rivbb  Bank." 

The  words,  "near  the  river  bank,"  as  used 
in  field  notes  locating  the  corner  of  a  survey, 
mean  the  same  as,  "on  the  river  bank"  (citing 
Words  and  Phrases,  First  and  Second  Series, 
Near). 

7.  BOUNDABIKS  <8=>36(3)^Plat8. 

The  plat  filed  as  a  part  of  the  description 
of  a  survey  by  the  original  surveyor,  showing 
a  river  to  be  the  southern  boundary  of  the  sur- 
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vey,  is  the  beat  of  evldoice  that  the  river  ia 
such  boundary  in  fact.  ' 

8.  Kavioable  Watebs  iSs336(2)— BouKDAjtm 
— "Thence  Down  the  Riveb." 
The  expression,  "thence  down  the  river,"  as 
used  in  field  notes  of  a  surveyor  of  a  patent, 
is  construed  to  mean  with  the  meanders  of  the 
river,  unless  there  is  positive  evidence  that  the 
meander  line  as  written  was  where  the  surveyor 
in  fact  ran  it ;  for  such  lines  are  to  show  the 
general  course  of  the  stream  and  to  be  used 
in  estimating  acreage,  and  not  necessarily 
boundary  lines  (citing  Words  and  Phrases,  First 
and  Second  Series,  Down). 

Appeal  from  District  Court,  Palo  Pinto 
County ;  J.  B.  Keith,  Judge. 

Trespass  to  try  title  by  John  O.  Burkett 
against  J.  A.  Gheetnutt.  From  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Moyers  &  Crelgbton,  of  Mineral  Wells,  and 
Bradley,  Bums  &  Hln«;,  of  Ft.  Worth,  for  ap- 
pellant. 

Ritchie  &  Gonsins,  of  Mineral  Wells,  and 
Hood  &  Shalde,  of  Weatherford,  for  appellee. 

HARPER,  C.  J.  Burkett  filed  this  suit  in 
form  trespass  to  try  title  to  290  acres  more 
or  less,  of  land  out  of  the  P.  M.  Tell  survey. 

Defendant  answered  by  general  denial,  nof 
guilty,  and  specially  that  the  land  in  ques- 
tion Is  a  part  of  the  George  Green  survey, 
and  for  that  reason  the  purported  award 
and  sale  by  the  state  was  void ;  that  he  ac- 
quired the  land  In  controversy  and  other 
lands,  by  deed  dated  July  14,  1899,  duly  re- 
corded, and  is  now  owner  in  fee  slmp]^  of 
same ;  and  pleaded  the  five  and  ten  year  stat- 
utes of  limitations.  To  the  last  pleas  the 
plaintiff  urged  exceptions,  contending  that 
the  sole  issue  in  the  case  Is  whether  the 
Brazos  river  formed  the  south  boundary  line 
of  the  George  Green  survey.  Exceptions 
sustained. 

Trial  with  the  jury  submitted  upon  special 
Issues,  and  upon  the  answers  judgment  was 
entered  for  the  defendant,  from  which  it 
comes  to  us  by  appeal  for  review. 

[1-4]  The  first  assignment  is  based  upon 
the  lefnsBl  of  the  trial  court  to  submit  19 
special  issues  requested  by  blm.  The  propo- 
sition is: 

"That  it  was  error  for  the  court  to  fail  and 
refuse  to  submit  pertinent  and  sufficient  issues 
to  enable  the  jury  to  make  findings  of  fact  upon 
all  matters  in  controversy  that  would  enable  the 
court  to  render  proper  judgment  upon  the  facts 
so  found." 

These  charges  are  not  germane  to  each 
other,  but  present  several  propositions  of  law 
and  fact;  wherefore  we  are  not  required  to 
consider  them.  Rule  26  (142  S.  W.  xU) ;  M., 
K.  &  T.  Ry.  Co.  v.  Neiser,  54  Tex.  Civ.  App. 
460,  118  S.  W.  166.  But  we  have  carefully 
considered  the  charges  requested  and  have 
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coucludea  tbat  they  are  either  upon  Imma- 
terial issues,  or  call  for  evidentiary  and  not 
ultimate  facts,  or  are  covered  by  those  sub- 
mitted. 

The  special  Issues  submitted  and  the  an- 
swers are  as  follows: 

"Special  Issue  No.  1:  At  what  point  do  you 
find  that  the  original  surveyor  who  surveyed 
the  Green  sorvey  located  the  southwest  comer 
of  said  survey? 

"Answer  to  Special  Issue  No.  1:  On  a  post 
oedi  tree  which  was  on  or  near  the  river  banlc, 
marked  'W.' 

"Special  Issue  No.  2:  Did  the  surveyor  who 
made  the  George  Green  survey  on  May  18, 1852, 
actually  run  out  and  mark  the  west  line  of 
same?     (Answer:    Xes  or  no.) 

"Answer  to  Special  Issue  No.  2:   Yes. 

"Special  Issue  No.  8:  Did  the  surveyor  who 
made  the  George  Green  survey  on  May  18, 
1852,  mark  a  post  oak  W.  for  the  southwest 
comer  of  said  survey?    (Answer:    Xes  or  no.) 

"Answer  to  Special  Issue  No.  3:  Yes. 

"Special  Issue  No.  4:  If  you  find  that  the 
said  surveyor  who  made  the  George  Qreen  sur- 
vey in  1852  established  the  southwest  corner 
of  the  same  at  a  post  oak  mark  W,  then  where 
and  at  what  point  in  reference  to  the  river  or  its 
bank,  or  the  bluff  of  the  river,  was  such  corner 
tree  located?    (Answer  just  as  you  find.) 

"Answer  to  Si>ecial  Issue  Na  4:  On  the  river 
'  bank. 

"Special  Issue  No.  6:  IMd  the  surveyor  who 
originally  surveyed  and  located  the  George  Green 
survey  establish  the  corner  thereof  on  the  bank 
of  the  Brazos  river,  under  the  bluff  or  moun- 
tain, overlooking  the  said  river,  as  it  existed  at 
the  time  said  survey  was  made?  (Answer:  Yes 
or  no.) 

"Answer  to  Special  Issue  No.  5:    Yes. 

"Special  Issue  No.  6:  Did  the  surveyor  who 
originally  surveyed  and  located  the  George 
Green  survey  in  1852  actually  run  out  the  south 
line  of  said  survey,  from  the  southwest  comer 
of  same  to  the  southwest  comer  of  same,  in 
accordance  with  the  field  notes  of  said  survey? 
(Answer:   Yes  or  no.) 

"Answer  to  Special  Issue  No.  6:    Yes. 

"Special  Issue  No.  7:  Where  do  you  find 
that  the  original  surveyor  who  surveyed  and 
located  the  George  Green  survey  located  the 
south  line  of  same,  in  reference  to  the  Brazos 
river,  and  the  north  line  of  the  Yell  survey,  as 
made  by  H.  M.  Berry  in  1917?  (State  just  as 
you  find.) 

"Answer  to  Special  Issue  No.  7 ;  On  or  near 
the  bank  of  the  river." 

The  second  assignment  is  that  the  an- 
swer to  special  issue  No.  4,  and  the  judgment 
of  the  court  in  response  to  such  question  and 
answer,  are  wholly  unsupported  by  and  are 
contrary  to  the  testimony  In  the  record  that 
has  any  probative  force. 

The  third  is:  The  Jury  having  found  Oiat 
the  survey  of  the  George  Green  survey  ran 
the  Unes  on  the  ground,  even  if  the  southwest 
corner  is  oo  the  river  bank,  the  next  call 
south  65°  east,  1,200  varas,  from  said  point, 
will  leave  defendant  200  acres  south  of  said 
line. 

The  fonrtb  is  that  the  court  erred  in  deter- 


mining that  the  river  Is  the  south  bonndary 
of  the  Green  survey  because  it  is  contrary 
to  the  finding  on  issue  No.  6. 

The  fifth  is  that  the  Judgment  finding  that 
there  is  no  vacant  land  south  of  the  south 
line  of  the  Green  survey  and  the  Brazos 
river  la  contrary  to  the  answer  to  special 
issue  No.  6,  and  that  the  answer  to  Issue  Na 
7  is  80  Indefinite  as  that  no  judgment  ooold 
be  predicated  thereon. 

The  sixth  raises  the  same  questions. 

That  we  may  more  clearly  discuss  the  real 
question  at  issue  in  the  case,  to  wit,  should 
it  be  held  that  the  Brazos  river  is  the  south 
boundary  line  of  the  Green  survey.  It  be- 
comes necessary  to  here  make  a  statement  of 
facts  constituting  the  history  of  the  location, 
etc.,  of  the  lands  In  controversy. 

The  records  of  the  General  Land  Office  of 
Texas  show  that  in  1852  Chambers  filed  his 
report  of  survey  of  the  George  Green  sur- 
vey, of  which  the  following  is  a  copy: 

"The  State  of  Texas,  Robertson  Land  District. 
"I  have  surveyed  for  George  Green  nineteen 
hundred  and  twenty  acres  of  land,  by  virtue 
bounty  certificate  No.  839,  issued  by  Ben  F. 
Hill,  Adjutant  General,  and  dated  June  6th, 
A.  D.  1851.  Situated  in  Palo  Pinto  county 
(Robertson  district)  on  the  east  bank  of  Brazos 
river  about  11  miles  S.  61*  £.  of  the  town  of 
Palo  Pinto. 
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"Beginning  on  the  bank  of  the  Brazos  river  at 
the  upper  comer  of  13  labors  surveyed  for  H. 
Hodges,  a  stake  from  which  a  Cottonwood  14  in 
di.  S.  62^  W.  7.2  vs.  mkd.  A,  ehn  20  in.  brs. 
S.  86  E.  6.9  vs.  mk.  H.  hidcberry  12  in.  bra. 
N.  23  E.  4.8  vs. 

"Thence  running  north  with  the  west  bound- 
ary of  sd.  survey  6,406  varas  to  the  N.  W.  cor- 
ner of  the  same,  S.  B.  comer  also  of  1,920 
acres  surveyed  for  J.  Dimkin,  a  rock  mkd.  A. 
from  whicfi  a  P.  oak  mkd.  X  brs.  N.  21  W.  tt 
&  a  post  oak  mkd.  M  brs.  S.  21  W.  10  vs. 

"Thence  west  with  the  south  boundary  of  sd. 
1,920  acre  survey  passing  its  S.  W.  corner,  and 
continuing  with  the  south  boundary  of  i,920 
acres  surveyed  for  Danl  Bourne,  6,584  varas 
to  his  S.  W.  comer,  a  rock  mkd.  B,  from 
which  a  post  oak  14  inches  diam.  brs.  S.  62  W. 
8%  varas  &  another  10  inches  di.  brs.  N.  43^ 
E.  6  vs. 

"Thence  south  707  varas  to  a  poet  oak  8 
inches  di.  mkd.  W.  near  the  river. 

"Thence  down  the  river  S.  66  E.  2,100  varas. 
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east  400  TS.  N.  18  B.  1,580  va.  east  910  va. 
S.  45  £.  2400  T8.  8.  10  B.  S,000,  S.  26  B. 
2,070  v8.  to  the  beeinning, 

"Surveyed  May  18th,  1852.  B.  J.  Chamb«n, 
Depty.  Surrr.  for  Bobertaon  District.  Jno.  P. 
Bailey  aud  M.  G.  Kerr,  C.  0." 

This  survey  was  patented  to  the  heirs  of 
George  Green  In  a6cordan<»  with  *ld  report 
in  1869.  In  1917,  P.  M.  Yell,  "looking  for 
scrap  land,'*  as  he  expressed  it,  procured  one 
Berry,  the  county  surveyor  of  Palo  Pinto 
county,  to  survey  and  prepare  the  field  notes 
of  the  land  sued  for,  and  applied  to  the  land 
office  to  purchase  it  as  vacant  land.  The 
land  commissioner  returned  the  first  field 
notes  for  correction  l)ecause  they  did  not 
-dose.    The  surveyor  testified  as  to  this: 

"When  I  got  the  field  notes  bactc  and  saw  the 
error,  I  just  took  from  one  line  and  add«d  to 
another  to  make  them  close.  I  didn't  go  down 
on  the  ground  and  remeasure  the  land." 

On  the  28th'of  July,  1917,  patent  was  lasn- 
ed  to  P.  M.  YelL 

It  Is  apporeht  that  the  George  Oreen  west 
line  call  of  707  varas  south  from  the  south- 
west comer  of  the  Bourne  survey  not  reach- 
ing tlie  river  banlc  by  360  varaa  is  the  reason 
Tell  concluded  that  there  was  vacant  land 
betweMi  the  Green  surv^  and  the  river,  be- 
cause It  appears  that  running  from  that  point 
S.  65°  £}.  on  a  straight  line  2,100  varas  would 
In  fact  leave  approximately  the  number  of 
acres  sued  for  betwe«i  said  call  and  the 
river  bank ;  but  if  the  surveyor  In  fact  placed 
the  southwest  cwner  upon  the  river  bank,  as 
found  by  the  ]nry,  then  tb^'e  would  be  much 
lees  land  between  the  same  call  S.  65°  E. 
2,100  vans,  and  the  river. 

But  it  the  court  was  correct  In  his  find- 
ing that  the  river  Is  the  aouth  boundary  line 
of  the  Green,  then  tbexe  Is  no  land  for  the 
Yell  survey,  and  the  appellant  diould  talte 
nothing  by  his  suit. 

The  Jury  were  not  asked  to  find  the  fact,  Is 
the  river  the  south  boundary  line  of  the 
Green  as  originally  surveyed,  but  they  are 
asked  by  the  fourth  to  locate  the  southwest 
comer,  and  they  answer  on  the  river  bank. 
And  by  the  seventli  they  are  asked  where 
the  original  surveyor  located  the  south  line, 
and  they  answer,  "On  or  near  the  river." 
So  by  these  quoted  findings  and  the  other, 
they  have  In  effect  found  that  the  river  Is 
the  south  boundary  line.  So,  If  these  findings 
are  supported  by  evidence,  the  trial  court 
did  not  err  in  holding  that  the  river  is  the 
south  line,  and  that  there  was  no  vacant 
land  upon  which  to  file  for  the  Tell  patent. 

[f  ]  The  first  question  raised  by  the  second 
assignment  is:  Is  there  evidence  to  sup- 
port the  finding  that  the  southwest  corner 
of  the  Oieen  was  established  on  the  river 
bank? 

The  original  report  of  the  survey  with  Its 
plat  shows  that  the  Green  was  placed  be- 
tween the  river  and  three  older  surveys.  It 
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begins  on  the  bonk  of  the  vlTer  at  the  npper 
comer,  or  the  Hodges;  "thence  tb  the  north- 
west comer  of  same,  S.  £.  corner  of  Dim- 
klii  surrey;  tbenoe  W.  to  S.  W.  comer  of 
Bonnie  surr^;  thence  8.  707  varas  to  poet 
oak  •  *  *  near  the  river;  thence  down 
the  riyer."  The  Gray  Burvey  lying  west, 
made  by  the  same  surveyor,  same  year  in 
June,  patmted  in  1855,  I'ecites  its  beginning 
comer,  "Beginning  on  the  river  bluff  at 
George  Green's  upper  corner,"  and  its  closing 
call.  Is  "thence  down  the  river  with  its  mean- 
ders to  the  place  of  beginning." 

Many  wltneeses  testified  to  facts  which  in- 
dicated that  this  comer  was  in  fact  upon 
the  river  bank,  and  that  the  river  was  the 
boundary  line.  Bradford  testified  tlut  be 
had  lived  In  Che  ooonty  since  1861  or  1862, 
and  that  in  1879  he  assisted  the  county  sur- 
veyor to  Buhdiride  the  survey,  and  that  at 
that  time  the  surveyor  seemed  to  be  famil- 
iar with  the  lines  and  comers  of  the  surrey, 
and  that  he  treated  the  river  as  the  bound- 
ary. 

So  we  think  there  Is  an  abundance  of  evi- 
dence to  support  this  finding. 

[6]  In  fact,  the  trial  court  could  have  so 
construed  the  wording  of  the  patent  to  mean 
"on"  the  river  bank,  for  "near  the  river 
Sank,"  as  expressed  in  the  <«1ginal  field  notes, 
means  the  same  thing.  St.  Clair  County  v. 
lovlngston,  28  Wall.  46,  23  L.  Bd.  62; 
Brown  v.  Hugar,  21  How.  805, 16  l>.  Ed.  130 ; 
6  Words  and  Phrases,  4689. 

[7]  As  for  the  contention  that,  if  the  comer 
is  <m  the  river  that  the  line  S.  65°  B.  2,100 
varus,  still  leaves  an  acreage  tor  the  Yell, 
the  answer  is  that  the  evidence  in  this  rec- 
ord is  such  as  to  make  it  clear  that  the  river's 
meanders  U  the  south  boundary  line  of  the 
Green  survey  from  the  southwest  corner  to 
the  southeast  corner  thereof.  Therefore 
there  is  no  vacant  land  for  the  Yell  patent 
The  plat  filed,  copied  above,  as  a  part  of  the 
description  of  the  survey  by  the  original 
surveyor,  showing  the  river  to  be  the  bound- 
ary, is  the  best  ol  evidence  that  it  is  in  fact 
the  south  boundary  thereof.  Boon  v.  Hunter, 
62  Tex.  589. 

Appellant's  contention  Is  that,  the  Jurj* 
having  found  that  the  original  surveyor  ac- 
tually ran  out  this  line,  it  must  be  held  to 
locate  tlie  boundary  in  strict  accordance  with 
Its  course  and  distance  calls  from  the  estab- 
lished corner,  because  vie  must  follow  the 
footsteps  of  the  surveyor. 

It  does  not  necessarily  follow  that  wff 
would  follow  his  footsteps!  by  tracing  this 
course  and  distance  call,  because  the  surveyor 
may  not  have  written  his  calls  fc*  course  and 
distance  as  he  ran  them,  a^d  this  is  the 
question  to  be  determined  by  the  evidence. 
There  is  nothing  in  evidence  to  show  that  he 
ran  this  line  as  written ;  he  doen  not  place  it 
upon  his  plat  filed;  it  recites  no  natural  or 
artificial  objects  by  which  to  tra'ie  his  foot- 
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steps.  Then  by  what  eTidence  are  we  to  de- 
termine that  there  was  an  actnal  snrrey  of 
the  line  and  the  route  taken  by  the  surveyor? 
mie  only  evidence  in  this  record  is  the  re- 
citals In  the  original  report  and  In  the  pat- 
ent, and  the  plat  filed  by  the  surveyor. 

The  Jury  have  found  that  he  ran  the  line 
on  or  ncnr  the  bank  of  the  river,  and  we  are 
of  the  opinion  that  the  court  could  have  de- 
cided that  the  river  was  the  sonth  boundary 
without  this  finding  of  the  Jury. 

[8]  "Thence  down  the  river"  Is  construed 
to  mean  with  tlie  meanders  of  the  river,  un- 
less there  is  positive  evidence  that  the  me- 
ander line  as  written  was  where  the  survey- 
or In  fact  ran  It.  Bland  v.  Smith,  43  S. 
W.  49;  8t  CUlr  County  v.  Lovingston,  23 
Wall.  46,  23  L.  Ed.  62;  Brovra  v.  Hugar,  21 
How.  305,  16  L.  Ed.  130 ;  3  Words  &  Phrases, 
2194.  For  such  lines  are  to  show  the  general 
conrse  of  the  stream  and  to  be  used  in  esti- 
mating acreage,  and  not  necessarily  bound- 
ary lines. 

So  we  conclude  that  the  trial  court  did 
not,  in  view  of  the  facts  of  this  case,  err  In 
holding  that  the  Brazos  river  Is  the  bound- 
ary of  the  George  Green  survey,  and  that 
therefore  the  attempted  location  and  patent 
of  the  Tell  was  void. 

The  cause  is  affirmed. 


MICHAELIS  V.  HAUPT  et  aL     (No.  6195.) 

(Court  of  CTvil  Appeals  of  Texas.    San  Antonio. 

April  30,  1919.    Rehearing  Denied 

Hay  28,  1919.) 

Wills  4=3535  —  Constbuction  —  Exclttsion 
FBOU  Pbovisions. 
A  will  in  which  the  testator  provided  that 
"each  heir"  should  take  an  undivided  interest 
in  certain  land,  and  after  some  intervening  lan- 
guage, which  does  not  establish  any  rule,  states, 
"Their  is  one  exception  to  this  rule,"  and 
then  recites  that  bis  afflicted  daughter's  hus- 
band and  grown  sons,  who  had  not  cared  for 
her,  should  not  have  any  interest  in  his  land, 
held  not  to  exclude  such  afflicted  child  from 
an  interest  in  such  land;  no  other  provision 
being  made  for  her. 

Appeal  from  District  Court,  Hays  County; 
M.  C.  Jeffrey,  Judge. 

Suit  by  G.  B.  Haupt  and  others  against  M. 
O.  Michaelis.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Reversed  and  ren- 
dered in  part,  and  affirmed  In  part. 

W.  W.  Searcy,  of  Brenham,  and  B.  E.  Mc- 
Kie,  of  San  Marcos,  for  appellant. 

Will  G.  Barber,  of  San  Marcos,  for  appel- 
lees. 

MOURSUND,  J.  G.  B.  Haupt,  L.  M. 
Haupt,  Mrs.  Touay  Barbee,  W.  H.  Barbee, 


Jerry  M.  Nance,  Jr.,  B.  P.  Nance,  Mrai  Bas- 
sle  Nance  and  her  husband,  J.  M.  Nance,  and 
Mrs.  Leila  Cooper  brought  this  suit  against 
M.  G.  Michaelis  in  trespass  to  try  title  and 
for  partition  of  a  tract  of  2,830  acres  out  of 
the  Andrew  Dunn  and  McCarver  surveys  in 
Hays  county,  Tex- 

Plaintiffs  alleged  that  they  were  the  own- 
ers in  various  portions  of  an  undivided  elev- 
en-twelfths Interest  in  the  said  2,830-acre 
tract  of  land,  alleging  that  they  own  their 
respective  Interests  by  Inheritance  from  W. 
W.  Haupt  and  Mrs.  Sarab  A.  Haupt,  both 
deceased,  or  by  transfers  from  the  heirs 
of  said  deceased  persons.  Plaintiffs  alleged 
that^M.  G.  Michaelis  was  claiming  and  in 
possession  of  an  nndivided  one-sixth  interest 
in  said  land,  and  that  he  had  been  in  posses- 
sion thereof  since  June  1,  1914,  and  they 
prayed  Judgment  establishing  title  In  them 
to  an  eleven-twelfths  interest,  for  rents  from 
M.  G.  Michaelis  in  the  sum  of  $40  per  month 
from  June  1,  1914,  to  date  of  trial.  Plain- 
tiffs alleged  specifically  that  G.  B.  Haupt,  L. 
M.  Haupt,  Mrs.  Leila  Cooper,  Mrs.  Touay 
Barbee,  Mrs.  Bassle  Nance,  and  Mrs.  AUce 
Landers  were  the  only  Children  of  W.  W. 
Haupt  and  Mrs.  Sarah  A.  Haupt;  that  the 
said  W.  W.  Haupt  and  Sarah  A.  Haupt  own- 
ed the  2,830  acres  of  land  in  controversy 
at  the  time  of  their  death;  that  they  are 
both  dead,  and  Mrs.  Sarah  A.  Haupt  died  In- 
testate, and  each  of  said  children  Inherited 
an  undivided  one-sixth  of  her  one-half  inter- 
est in  said  land,  or  an  undivided  one-twelfth 
interest.  Plaintiffs  further  alleged  that  W. 
W.  Haupt  died  prior  to  the  death  of  his  wife, 
leaving  a  will,  which  is  set  out  in  plaintiffs' 
petition,  and  plaintiffs  claim  that  under  said 
will  all  of  the  property  of  W.  W.  Haupt  was 
left  to  five  of  his  children,  to  wit,  G.  B.  Haupt, 
L.  M.  Haupt,  Mrs.  Leila  Cooper,  Mrs.  Bassle 
Nance  and  Mrs.  Touay  Barbee,  to  the  ex- 
clusion of  Mrs.  Alice  Landers.  Plaintiffs 
prayed  for  a  construction  by  the  court  of 
the  will  giving  same  the  effect  contended  for, 
for  an  adjudication  of  the  Interest  of  each  of 
the  plaintiffs,  and  decreeing  that  M.  G.  Mich- 
aelis owned  no  interest  in  the  said  land,  but, 
in  case  he  should  be  found  to  own  an  undi- 
vided one-twelfth  interest,  then  decreeing 
that  interest  to  him  and  canceling  any  further 
claim,  praying  for  a  recovery  of  the  rents  as 
aforesaid  'from  said  Michaelis,  and  praying 
for  partition. 

Defendant  answered  by  general  demurrer, 
special  exceptions,  a  general  denial,  and  plea 
of  not  guilty,  and  a  special  answer  pleading 
title  in  fee  simple  to  an  undivided  one-sixth 
Interest  In  the  2,S30  acres  of  land  describ- 
ed in  plaintiffs'  petition. 

The  cause  was  submitted  upon  special  is- 
sues, which  being  answered  favorably  to 
plaintiffs,   Judgment    was   entered   in    their 
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t&fOT,  restiicttngr  defendant  to  a  one-ttvelftU 
interest  in  the  land,  flzlnK  tbe  intereste  of 
the  respective  plaintiffs,  appointing  commta- 
sioners  to  partition  the  land,  and  awarding 
plaintiffs  $320.75  damages  for  the  use  of 
tbe  one-twelfth  interest  to  which  it  was 
held  he  had  no  title.  In  making  the  fore- 
going statement,  we  have  copied  In  part  the 
statement  In  appellant's  brief. 

W.  W.  Haupt  and  his  wiffe,  Mrs.  Sarah  A. 
Hanpt,  owned  as  community  proi)erty  a  tract 
of  land  out  of  the  McCarver  league,  sup- 
posed to  contain  400  acres,  and  a  tract  out 
of  tbe  Dunn  league,  supposed  to  contain 
2,000  acres.  He  conveyed  to  his  five  chil- 
dren, other  than  Mrs.  Alice  Landers,  about 
257  acres  out  of  the  McCarver  land,  designat- 
ed the  field  land,  dividing  the  same  into 
five  parcels,  each  receiving  approximately 
one-fifth  thereof.  After  his  death  all  of 
the  children,  and  the  husband  and  children 
of  Mrs.  Landers,  conveyed  a  tract  of  about 
125  acres  of  the  McCarver  land  to  Mrs.  Sa- 
rah Haupt.  Mrs.  Haupt  afterwards  conveyed 
this  land,  the  deeds  calling  for  120.3  acres, 
to  four  of  the  children;  It  having  been 
arranged  for  one  of  them  to  receive  a  convey- 
ance of  Mrs.  Cooper's  interest.  A  vendor's 
lien  was  retained  In  some  of  the  deeds  to 
secure  the  payment  of  notes  to  Mrs  Landers. 
The  arrangement  was  made  for  the  five  chil- 
dren other  than  Mrs.  Landers  to  x>ay  her 
|!1,000.  This  was  shown  to  be  for  her  in- 
terest in  some  of  the  land,  and,  the  evidence 
Indicates,  was  for  what  her  interest  was  con- 
ceived to  be  worth  In  the  entire  McCarver 
tract.  It  was  afterwards  ascertained, '  ac- 
cording to  plaintiffs'  petition,  that  the  pas- 
ture land,  when  surveyed  out,  was  found  to 
contain  2,830  acres,  including  10  acres  out 
of  the  McCarver  league,  which  10  acres  con- 
stituted no  part  of  the  400-aere  tract. 

The  defendant  is  the  owner,  by  purchase 
from  the  guardian  of  Mrs.  Landers,  of  all 
of  her  Interest  In  said  2,880  acres  of  land. 
As  Mrs.  Haupt  died  intestate,  there  Is  no 
question  but  that  defendant  acauired  a  one- 
twelfth  Interest  In  the  land,  being  the  inter- 
est inherited  by  Mrs.  Landers  from  her  moth- 
er. After  defendant  had  purchased  as  afore- 
said, the  will  of  W.  W.  Hanpt  was  admitted 
to  probate,  and  it  was  contended  by  appel- 
lees that  thereby  he  excluded  Mrs.  Landers 
and  bequenfhed  his  interest  in  said  land  to 
the  other  five  children,  and  therefore  defend- 
ant did  not  acquire  any  interest  in  the  half 
owned  by  W.  W.  Hanpt  at  tbe  time  of  his 
death.  That  contention  was  sustained  on 
tbe  trial  of  this  case.  The  will  reads  as  fol- 
lows: 

"As  I  am  past  my  three  score  years  and  ten, 
it  becomes  my  duty  to  provide  for  tbe  future. 

"My  lend  is  all  surroonded  by  fence  which 
my  son  Lewis  (and  every  one  in  the  neighbor- 
hood knows  its  boundaries). 

"I  have  already  laid  off  my  .fidd  in  60-aere 


lots  and  all  the  children  have  drawn  shares 
uqA  measured  off  and  seltcted  their  lots  and 
are  satisfied  with  their  selection.  These  are  on 
the  M.  M.  McCarver  league.  The  balance  of 
my  land  lies  on  the  west  end  of  tbe  McCarver 
tract.  Some,  or  in  all  on  tbe  McCarver  tract 
400  acres. 

"The  balance  of  my  land  (some  2,000  acres 
or  more  acres)  (see  records  in  San  Marcos  deed) 
lies  on  the  Dunn  league  (Andrew  Dunn). 

"That  is  held  as  pasture  land  and  each  heir 
should  have  an  undivided  interest  in  said  pas- 
ture— as  150  acres  on  tbe  west  end  of  the  Mc- 
Carver league.  As  I  expect  tbe  most  of  my 
children  to  build  houses  on  west  end  the  McCar- 
ver league.  I  desire  that  each  one  should  oc- 
cupy bU  the  land  necessary  to  accommodate  the 
necessity  of  the  land  around  the  house. 

"Their  is  one  exception  to  this  rale.  I  don't 
want  A.  P.  Landers  to  ever  have  any  interest 
whatever  in  any  part  of  this  land.  Nor  his 
t^o  children,  Willie  &  Johnnie.  His  wife,  my 
daughter  Alice,  has  lived  with  me  five  years  and 
she  is  entirely  incompetent  to  do  anything  & 
has  to  be  talcen  care  of  all  her  life. 

"My  wife,  Sarah  Ann,  as  long  as  she  lives 
must  be  provided  from  tbe  products  of  thi« 
place,  as  far  as  it  is  able  to  do  so,  with  all 
the  necessaries  &  comforts  of  this  Ufe.  I  have 
a  few  dollars  in  the  Wood  National  Bank,  the 
i£d.  Qreen  First  National  Bank,  both  of  San 
Marcos,  and  the  Groos  Bank  of  Kyle,  aU  of 
which  is  at  her  disposal  and  use.  Now  to  sum 
up,  there  is  not  a  chOd  of  mine,  who  would  not 
spend  the  last  dime  for  tlieir  mother's  comfort. 
As  for  A.  P.  Landers  I  ask  no  favors  from 
him  and  don't  want  any.  As  for  his  two  sons 
Willie  &  Johnnie,  my  children  can  give  them 
money  if  they  choose,  but  they  must  be  deny  any 
of  my  land.  [Signed]    W.  W.  Haupt." 

> 

Appellees  argue  that  the  words  "There  is 
one  exception  to  this  rule,"  must  be  held  to 
relate  back  to  the  statement  that  each  heir 
should  have  an  undivided  Interest  in  the 
pasture,  for  the  reason  that  such  statement 
announces  a  mle,  and  the  Intervening  lan- 
guage does  not  announce  a  rule.  The  testa- 
tor states  that  he  exx)ected  most  of  bis  chil- 
dren to  build  houses  on  the  west  end  of  the 
McCarver  league,  and  that  he  desires  that 
each  one  should  occupy  all  the  land  "neces- 
sary to  accommodate  the  necessity  of  the 
land  around  the  house."  Perhaps  he  bad  the 
mental  training  and  analytical  mind  neces- 
sary to  comprehend  that,  as  to  bequeathing 
the  pasture  land,  he  was  announcing  a  rule, 
and,  as  to  giving  land  to  those  who  built 
houses,  he  was  not  announcing  a  rule.  If 
he  did,  he  fafled  to  exhibit  It  in  writing  the 
will;  for  appellees  say  in  argument  that  he 
identified  Mrs.  Landers  In  "his  careless  way" 
by  Identifying  her  share.  It  appears  reason- 
able that,  no  matter  how  ignorant  or  careless 
a  man  may  be,  If  he  writes  a  will  for  one 
purpose,  namely,  to  disinherit  one  child,  he 
would  say  so,  as  it  wtmld  take  no  particular 
skill,  such  as  is  Imputed  to  Haupt  by  appel- 
lees when  tbey  contend  that  he  must  by  the 
uae'of  the  word  "rule"  have  referred  back  to 
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the  statement  that  "each  heir"  should  share 
In  the  pasture  land.  When  we  consider  the 
statement,  "Their  is  one  exception  to  this 
rule,"  alone,  it  appears  that  it  was  Intended 
to  name  a  person  or  class  of  persons  as  be- 
ing excepted  from  some  provision  theretofore 
made.  When  it  is  considered  in  connection 
with  the  next  sentence,  which  was  undoubt- 
edly designed  for  the  purpose  of  explaining 
it,  the  result  is  disappointing,  and  we  enter 
the  domain  of  conjecture  as  to  why  or  for 
what  purpose  he  used  such  expression.  He 
names  no  heir  who  is  to  be  excepted,  so  we 
would  naturally  say  he  did  not  refer  back 
to  the  statement  that  each  heir  is  to  have  an 
undivided  interest  He  does  not  appear  to 
speak  of  the  land  on  which  houses  are  to  be 
built  or  the  additional  land  which  the  chil- 
dren are  anthorl;sed  to  occupy,  but  of  all  the 
land.  The  phrase,  "Their  is  one  exception  to 
this  mle,"  introduces  matter  apparently 
foreign  to  what  precedes  such  language,  un- 
less the  testator  regarded  A.  P.  Landers  and 
his  sons  as  included  in  the  words  "each 
heir."  We  do  not  believe  he  regarded  them 
as  heirs,  but  we  do  believe  that  he  had  an 
idea  that  they  might  assert  rights  in  the 
land  by  virtue  of  Mrs.  lenders'  ownersliip  of 
an  interest,  or  by  inheritance  from  her,  and 
that  he  Intended  to  provide  against  that 
contingency.  If  he  had  consulted  a  lawyer, 
perhaps  Mrs.  Landers  would  have  been  re- 
stricted to  a  life  estate,  or  a  provision  made 
that  the  land  should  go  to  the  other  children 
and  that  eedb  should  pay  her  a  certain  sum. 
To  charge  Haupt  with  knowledge  that  his 
plainly  expressed  desire  to  forever  exclude 
Landers  and  his  sons  would  not  accomplish 
his  purpose  in  law  would  be  to  credit  him 
with  legal  training  not  displayed  in  drawing 
the  will,  and  especially  when  drawing  a 
provision  for  the  benefit  of  his  wife.  There 
can  be  no  donbt  of  his  purpose  to  provide 
that  neither  A.  P.  Landers  nor  his  two  sons 
should  ever  have  any  interest  in  the  land. 
The  language  is  emphatic,  and  proltably 
Intended  to  cover  every  contingency  that  the 
fntnre  mlgiht  hold  in  store  by  which  such 
persons  might,  in  the  absence  of  a  provision 
to  the  contrary,  become  entitled  to  an  inter- 
est In  the  land.  Now.  if  he  did  not  know 
that  disinheriting  his  daughter  would  pre- 
vent them  from  ever  obtaining  an  interest, 
and  render  unnecessary  any  provision  tliat 
they  should  never  have  any  interest.  It  fol- 
lows that  he  might  have  thought  they  would 
take  some  interest  with  Mrs.  Landers,  which 
would  explain  the  provisions  under  discus- 
sion. If  he  knew  that  disinheriting  Mrs. 
Landers  would  effectually  deprive  them  of 
all  interest,  and  he  intended  to  disinherit 
her,  he  need  not  have  stated  so  explicitly 
that  he  did  not  want  them  to  ever  have  any 
interest  whatever  in  any  part  of  this  land. 
After  expressing  his  desire  with  respect  to 
Landers  and  the  boys,  he  states  that  Mrs. 


Landers  has  lived  with  him  five  years  and  is 
entirdy  incompetent  to  do  anything  and  has 
to  be  taken  care  of  all  her  life.  This  state- 
ment was  intended  most  likely  as  explana- 
tory of  his  attitude  towards  Landers  and 
the  boys.  It  implies  that  they  have  not 
taken  care  of  her,  but  liave  made  it  incimi- 
bent  on  him  to  do  so;  that,  although  in- 
competent to  do  anything  and  in  a  condition 
requiring  that  she  be  taken  care  of  all  her 
life,  her  husband  and  sons  have  failed  to  do 
their  duty  by  her.  It  certainly  cannot  be 
construed  as  a  provision  for  Mrs.  Landers. 
There  is  not  a  word  to  the  effect  that  his 
other  children  are  to  take  care  of  her,  or 
that  one-sixth  of  the  property  is  to  be  held 
in  trust  for  her.  It  must  be  conceded  that  it 
is  biglily  improbable  that  a  father  would  ex- 
clude an  afflicted  daughter  and  not  even 
state  that  be  expected  or  required  the  other 
children  to  take  care  of  her.  He  makes 
provision  for  his  wife,  not  as  would  be  done 
if  the  will  was  drawn  by  a  lawyer,  but  still 
in  what  must  have  appeared  to  him  to  be  a 
satisfactory  way,  and  then  states  that  there 
is  not  a  child  of  his  who  would  not  spend  the 
last  dime  for  their  mother's  comfort  He 
does  not  make  any  such  statement  as  to  Mrs. 
Landers,  but.  If  he  intended  to  exclude  her, 
it  seems  natural  that  he  would  have  in  some 
way  expressed  either  his  desire  or  hU  l)elief 
that  the  other  children  would  care  for  her. 
The  testator  again  refers  to  A.  P.  Landers 
and  his  sons  right  at  the  end  of  the  will, 
but  again  fails  to  say  that  Mrs.  lenders 
shall  not  take  under  the  wiU.  It  is  argued 
by  appellees  that  the  statement  by  the  tes- 
tator that  his  chUdren  could  give  Willie  and 
Johnnie  money  if  they  chose,  but  they  must 
be  denied  any  of  his  land,  indicates  that  the 
appellees  were  to  receive  more  than  Mrs. 
Landers,  or  else  there  would  be  no  occasion 
to  say  that  they  could  give  her  children  mon- 
ey. The  argument  is  persuasive,  but  here 
again  it  is  impossible  to  tell  what  was  in 
the  testator's  mind.  If  he  thought  he  had 
so  provided  that  even  after  Mrs.  Landers' 
death  her  boys  could  n«t  claim  the  land,  be 
might  state  that  his  children  coidd  give  them 
money,  and  again  emphasize  that  they  are 
not  to  receive  any  land.  Again,  he  may  have 
liad  in  view  that  Mrs.  Landers  and  the  chil- 
dren who  would  assist  her  in  money  matters 
could  give  the  boys  money,  but  could  not 
let  them  have  any  land. 
Appellees  say: 

"The  wording,  writing,  and  oonstractimi  of 
the  paper  shows  it  to  be  inaccurate  and  crude. 
It  is  just  such  a  paper  as  one  will  expect  to  find 
imperfect,  yet,  when  it  is  read  over  and  over, 
we  think  no  one  will  have  fair  doubt  as  to 
which  one  of  bis  six  children  Mr.  Haupt  meant 
should  be  the  exception  to  the  role.  If  so, 
you  have  found  the  intention  which  it  is  the 
duty  of  the  court  to  respect,  or  at  least  by 
necessary  implication  Mrs.  Landers  is  identi- 
fied as  the  one  not  to  take." 
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It  appears  to  us  t&at  they  are  In  tbe  atti- 
tude of  assnmlng  that  the  use  of  the  woids, 
"Their  la  one  exception  to  this  mle,"  was 
made  accurately  and  with  a  complete  and 
-Qioroagh  understanding  of  what  a  rule  la, 
and  of  the  impropriety  of  ualng  such  an  ex- 
pression thoughtlessly  or  carelessly,  and, 
having  made  such  asstunptlon,  of  jumping 
to  the  conclusion  that  as  to  tbe  other  sentenc- 
es the  testator's  work  Is  Inaccurate  and 
crude,  and  he  did  not  mean  what  he  said, 
but  meant  something  else. 

It  occurs  to  us  that  there  Is  much  greater 
likelihood  of  Inaccurate  use  of  the  expiea- 
slon,  "Their  Is  one  exception  to  this  rule," 
than  of  the  language  following  It  It  is  not 
reasonable  to  suppose  that  a  man  would  one 
Instant  have  In  his  mind  the  thought  that 
he  was  going  to  except  his  daughter  from  the 
benefits  of  his  will,  and  write  down  the 
thought  that  he  was  going  to  make  an  excep- 
tion, and  Instantly  follow  it  up  by  a  plain, 
unequivocal  statement  that  other  persons  are 
not  to  have  any  interest  in  his  land. 

We  believe  that  the  logical  way  to  con- 
strue the  will  is  to  minimize  the  importance 
of  the  expression,  "Their  is  one  exception  to 
this  rule,"  instead  of  magnifying  it  and  mak- 
ing every  other  statement  give  way  to  it. 
We  think  it  should  be  considered  as  an  Intro- 
ductory phrase  to  what  is  to  follow,  used 
for  no  purpose  except  to  introduce  the 
thought  expressed  In  the  following  sentences. 
There  Is  no  getting  around  the  fact  that 
when  the  testator  said  "each  heir"  he  In- 
cluded Mrs.  Landers,  or  the  further  fact  that 
he  did  not  thereafter  say  that  she  should  not 
take  part  of  the  estate.  To  exclude  her,  it 
is  necessary  first  to  be  certain  that  he  in- 
tended to  create  an  exception  to  tbe  words 
"each  heir,"  and  then  to  say  that,  although 
he  failed  to  thereafter  state  an  exception, 
we  will  deduce  by  implication  that  he  In- 
tended to  name  Mrs.  Landers  as  the  one  to 
be  excepted  because  the  persons  he  did  name 
were  not  heirs,  and  were  her  husband  and 
grown  sons,  who  had  not  cared  for  her. 

It  Is  urged  by  appellees  that.  If  appellant's 
construction  Is  adopted.  Haupt  accomplished 
nothing  by  his  will.  This  statement  is  not 
accurate  unless  It  be  assumed  that  the  pro- 
vision made  for  Mrs.  Haupt  is  meaningless, 
and  also  the  provision  authorizing  tbe  chil- 
dren who  erect  honses  to  occupy  additional 
land.  We  cannot  know  whether  the  sole  mo- 
tive of  the  testator  was  to  prevent  Landers 
and  his  sons  from  ever  obtaining  an  Interest 
in  the  land.  If  It  was,  and  he  failed,  It  is 
because  the  law  falls  to  give  the  desired 
effect  to  his  plainly  expressed  wish,  and  not 


by  reason  of  any  doubtful  construction  plac- 
ed upon  the  language  used.  He  could  have 
acocmpllshed  sucli  purpose  by  pretermitting 
his  afflicted  diild,  but  no  court  is  authoriz- 
ed to  do  this  for  him.  The  will  contains  a 
clear  devise  to  Mrs.  Landers  as  one  of  the 
heirs,  which  Is  nowhere  negatived  by  lan- 
guage purporting  to  refer  to  her,  and  It  is 
only  by  conjecturing  that  a  certain  doubtful 
expression  was  used  for  the  purpose  of  refer- 
ring to  her  that  even  an  issue  can  be  raised 
as  to  his  intention  towards  her.  E>very  true 
parent  recognizes  the  moral  obligation  to 
provide  for  his  afflicted  children,  and  a  con- 
struction which  would  deprive  such  a  child 
of  its  share  of  the  estate,  without  even  ex- 
pressing a  desire  that  those  receiving  the 
estate  should  care  for  the  afflicted  one,  should 
not  I>e  permitted  to  stand  upon  conjecture  as 
to  what  was  meant  by  provisions  purporting 
to  deal  wltli  others.  We  conclude  that  the 
court  should  have  construed  the  will  to  vest 
in  Mrs.  Landers  a  one-sixth  Interest  in  tbe 
land  in  controversy.  Believing,  as  we  do, 
that  if  the  language  is  given  Its  plain,  ordi- 
nary meaning,  the  intention  to  bequeath  to 
Mrs.  Landers  a  one-sixth  interest  is  clear, 
we  conclude  that  it  is  unnnecessafy  to  pass 
upon  questions  relating  to  the  charge,  and 
to  evidence  which  we  regard  as  of  doubtful 
admissibility. 

Tbe  case  has  been  well  briefed,  and  the  au- 
thorities relied  on  have  been  considered.  It 
la  obviously  unprofitable  for  us  to  discuss 
fact  cases  when  a  will  of  such  original  and 
unusual  language  as  the  one  involved  herein 
is  presmted  for  construction. 

The  judgment  of  the  trial  court  will  be 
reversed  in  so  far  as  it  construes  the  will 
and  awards  plaintitTs  a  recovery  of  the  one- 
twelfth  interest  to  whl<±t  they  sought  to  es- 
tablish title  as  against  defendant's  claim 
thereto;  also  In  so  far  as  it  awards  plain- 
tiffs a  recovery  of  damages  and  costs;  and 
upon  each  of  said  matters  judgment  will  be 
rendered  in  favor  of  defendant  That  is, 
defendant  will  be  adjudged  to  own  a  one- 
sixth  interest  in  the  land  In  controversy 
Instead  of  one-twelfth,  and  the  plaintiffs' 
interests  will  be  reduced  to  correspond  with 
the  change  thus  made;  it  will  be  adjudged 
that  plaintiffs  take  nothing  by  their  claim 
for  damages ;  also  that  the  costs  incurred  in 
the  trial  court  be  adjudged  against  plain- 
tiffs in  so  far  as  Incurred  up  to  the  date  of 
the  judgment  of  the  trial  court  In  all  other 
respects  the  judgment  will  be  atBxmed. 

Reversed  and  rendered  in  part;  affirmed 
In  part. 
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WITHERSPOON  -  McMULLEN  LIVE 
STOCK  COMMISSION  CO.  ▼.  NORTH 
TEXAS  TRUST  CO.    (No.  9022.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

March  8.  1919.    Rehearing  DeDied 

April  19,  1919.) 

Trusts  «=3356(2)— Pbofkbtt  Dkuvbbkd  to 
Third  Person— Liability. 
Where  plaintiff  advanced  funds  to  enable  the 
borrower  to  purchase  133  cattle,  and  in  a  letter 
inclosing  a  checlc  to  defendant  the  seller  gave 
notice  that  plaintiff  contemplated  the  purchase 
of  such  number  of  cattle,  and  defendant  applied 
a  portion  of  money  to  a  debt  due  from  the  bor- 
rower selling  93  cattle  and  accepting  the  bor- 
rower's explanation  that  he  was  to  give  a 
mortgage  on  40  other  cattle  which  he  already 
owned,  defendant  is  liable  for  sum  applied  on 
the  debt;  the  same  being  a  trust  fund,  and  de- 
fendant appropriating  it  with  imowledge  of  its 
character. 

Appeal  from  Distilct  Court,  Tarrant  Coun- 
ty;  R.  E.  L.  Roy,  Judge. 

Action  by  the  North  Texas  Trust  (Company 
against  the  Wltherspoon-McMullen  Utc 
Stock  Commission  (Company.  From  a  Judg- 
ment for  plalntur,  defendant  appeals.  Af- 
firmed. 

B.  K.  Goree  and  Slay,  Simon  &  Smith,  all 
of  Ft.  Worth,  for  appellant. 

McLean,  Scott  &  McLean,  of  Ft  Worth,  for 
appellee. 

CONNER,  O.  J.  The  appellee  trust  oom- 
imny,  a  corporation  engaged  In  lending  money, 
sued  the  appellant,  the  Witherspoon-McMul- 
len  live  Stocic  Commission  Company,  herein- 
after referred  to  as  the  Commission  Company, 
for  the  recovery  of  $2,200  and  interest,  etc. 

The  plaintiff  alleged  that  on  August  7, 1916, 
one  S.  L.  Eddleman  applied  for  sufficient  mon- 
ey to  buy  133  head  of  steer  cattle,  represent- 
ing that  the  Commission  Company  was  will- 
ing to  sell  blm  that  many  head  of  cattle  for 
16,945.06,  and  would  do  so  if  the  Trust  Com- 
pany would  send  the  CSommiasion  Company 
Its  check  for  that  amount;  that  In  compliance 
with  said  request,  the  plaintiff  on  August  7, 
1910,  sent  to  the  Commission  Company  its 
check  for  the  amount  stated,  which  was  re- 
ceived and  cashed  by  it. 

It  was  further  alleged  that  the  defendant 
Commission  Company  did  not  sell  to  Eddie- 
man  133  head  of  cattle,  but  only  93  head,  and 
applied  $2,200  of  the  money  so  transmitted 
by  the  plaintiff  to  an  old  debt  due  by  Eddle- 
man to  the  defendant  Commission  Company ; 
that  the  defendant  knew  that  E>ldleman  was 
not  purchasing  133  head  of  cattle  and  plain- 
tiff would  lose  its  $2,200  If  said  amount  was 
applied  to  the  payment  of  the  debt  due  by  Ed- 
dleman. 


It  was  fUFtiier  alleged  that  defendant  rep- 
resented that  Ekidleman  was  purchasing  133 
head  of  cattlei,  and  thereby  induced  the  plain- 
tiff to  issue  Its  check,  as  stated,  to  the  plain- 
tiff's damage  in  tliat  amount;  It  being  fur- 
ther alleged  that  Eddleman  was  Insolvent. 
There  were  other  allegations  which  we  think 
unnecessary  to  aotice. 

The  defendant  answered  by  general  demur- 
rer and  general  denial,  and  ^edally  pleaded. 
In  substance,  that  prior  to  August  7, 1916,  Ed- 
dleman had  advised  the  defendant  Commis- 
sion Company  that  he  had  arranged  a  loan 
from  the  plaintiff  to  take  up  the  indebtedness 
that  Eddleman  was  owing  to  the  defendant 
Commlasion  Company  and  to  purchase  addi- 
tional cattle,  and  that  the  money  to  be  so  ad- 
vanced was  to  be  secured  by  a  mortgage  on 
cattle  Eddleman  represented  he  then  had,  and 
on  the  cattle  that  Eddleman  was  going  to 
purchase;  that,  so  understanding,  the  de- 
fendant sold  or  caused  to  be  sold  to  Eddle- 
man 93  head  of  cattle  at  $50  per  head  for  the 
total  sum  of  $4,660,  and  gave,  to  Eddleman  an 
account  sales  showing  the  purchase  price  of 
said  cattle,  the  total  amount  of  said  purchase 
price  and  d^t  liaving  been  prevloasly  fur- 
nished. 

It  was  further  alleged  that  thereafter  the 
plaintilTs  check  for  $6,945.06,  representing 
the  purchase  price  of  said  98  head  of  cattle, 
and  the  balance  then  due  on  EMdIeman's  note, 
was  received,  and  that  said  money  was  ap- 
plied to  the  payment  of  the  cattle  bought,  and 
to  the  liquidation  of  the  Eddleman  note  and 
indebtedness. 

The  defendant  further  aU<>ged  that  plain- 
tiff bad  taken  as  security  for  Its  advancement 
a  chattel  mortgage  on  93  head  of  cattle  pur- 
chased as  alleged,  and  on  40  bead  of  cattle, 
and  169  head  of  cattle  then  represented  by 
Eddleman  to  be  owned  and  h^d  by  him  in 
Parker  county,  Tex.,  that,  if  plaintiff  was 
misled,  deceived,  or  defrauded  by  Eddleman, 
it  was  the  resul''  of  the  negligence  of  plain- 
tiff, and  that  it  was  estoppedfrom  recovering 
the  money,  for  the  reason  that  at  the  time  of 
said  application  of  moneys  advanced  by  plain- 
tiff to  Eddleman's  debt  the  defendant  had  sur- 
rendered and  delivered  to  Eddleman  valuable 
security  and  a  mortgage  it  had  on  cattle 
which  Eddleman  had  represented  that  be  had 
in  Parker  county. 

Upon  the  conclusion  of  the  evidence  the 
court  gave  a  peremptory  Instruction  to  find 
for  the  plaintiff.  The  Jury  returned  a  verdict 
In  accordance  with  this  instruction,  and  plain- 
tiff was  awarded  a  Judgment  In  the  sum  of 
$2,200,  with  Interest  at  0  per  cent  from  Au- 
gust 7,  1916,  and  the  defendant  has  appealed. 

In  one  form  or  another  the  questions  raised 
by  the  assignments  of  error  require  a  consid- 
eration of  whether  the  evidence  was  such  as 
(o  authorize  the  peremptory  instruction.   We 
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have  carefully  considered  the  evidence,  and 
are  not  able  to  say  that  the  courfa  Instmc- 
tlon  thereof  was  erroneons.  We  will  not  set 
out  the  evidence  at  length,  but  It  may  be 
briefly  stated  that  the  following  facts  are  un- 
disputed: It  Is  updlsputed  that  Eddleman 
applied  to  the  appellee  Trust  Company  for 
money  with  which  to  purchase  cattle  from 
the  Commission  Company.  The  Trust  Com- 
pany finally  agreed  to  advance  the  amount  of 
money  necessary  for  the  purchase  of  133  head 
of  cattle,  and  the  Oommisaicm  Company,  after 
inquiry  upon  Its  part,  was  so  infotmed;  that 
Eddleman,  In  fkict,  purchased  but  93  head  of 
cattle,  for  which  he  was  changed  by  the  Com- 
mission Company  $4,650.  He,  however,  repre- 
sented to  the  Trust  Company  that  he  had 
bought  133  head  of  cattle,  upon  which,  togeth- 
er with  the  Ifit^  other  head  of  cattle  which  he 
owned  In  Parker  county,  he  secured  the  ad- 
vancement In  money  to  be  made  by  the  Trust 
Company.  Before,  however,  the  Trust  Com- 
pany would  deliver  Its  check,  the  Commission 
Company  was  Informed  that  it,  the  Trust 
Company,  must  have  an  account  sales  of  the 
cattle  Eddleman  had  purchased.  Soon  there- 
after the  Trust  Company  received  throtigh 
the  mall  the  Commission  Company's  account 
sales  In  the  following  terms : 
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Ft.  Worth,  Texas,  8—6,  1916. 
Bought  tor  the  Account  of  S.  L.  Eddleman, 
Weathertord,  Texas. 
Purchaser.  Cattle.  Price.   Total. 

Cochron 93  Bteers  branded 

C-S  left  side  ^    $4,650  00 

Cochron 40  steers  branded 

L  rtgbt  side  |2,296  OS 


(6,945  06 

Upon  receipt  of  the  account  sales  the  Trust 
Company  Issued  and  mailed  to  the  Commis- 
sion Company  Its  check  for  $6,945.06,  of  which 
$2,200  was  applied  by  the  Commission  Com- 
pany to  the  payment  of  the  debt  due  It  from 
Eddleman.  . 

The  testimony  of  the  Commission  Company 
is  to  the  eSect  that  the  account  sales,  as  ac- 
tually made  out  by  It,  only  Included  the  93 
head  of  cattle  branded  O-S,  left  side,  and 
tbat  the  40  bead  branded  Ii  on  the  right  side 
had  been  fraudulently  inserted  by  Eddleman. 
There  is  no  evidence,  however,  that  tends  to 
show  that  the  Trust  Company,  who  advanced 
its  money  on  the  faith  of  this  account  sales, 
bad  knowledge  or  was  put  upon  inquiry  as  to 
Eiddleman's  forgery.  If  any.  It  seems  undis- 
puted '  that  the  Trust  Company's  advances 
were  In  all  things  In  good  faith,  and  tbat  it 
was  so  Induced  to  do  upon  the  represen- 
tations of  Eddlfeman  and  of  the  statement  of 
tbe  account  sales  by  the  Commission  Com- 
pany. 

The  dieck  transmitted  to  the  Commission 
Company  was  inclosed  in  the  following  letter 
of  the  Trust  Company: 


"Ft  Worth,  Texas,  8-7—16. 
"Witberspoon  live  Stock  Commission  Com- 
pany, Stockyards  Station,  Ft.  Worth,  Texas — 
Gentlemen:  We  beg  to  inclose  you  our  check 
for  $6,945.06,  same  being  for  account  of  133 
steers  bought  from  you  by  S.  I/.  Eddleman. 
"Yours  very  truly." 

In  reference  to  this  letter  Mr.  Cochron,  the 
agent  of  the  Commission  Company,  acting  In 
its  behalf,  testified  as  follows: 


"I  received  the  letter  and  the  inclosed  check 
and  noted  that  tbe  check  was  enough  to  pay 
for  the  93  head  of  cattle  and  also  the  balance 
due  on  tbe  note.  Shortly  after  I  got  the  letter 
Mr.  Eddleman  came  into  the  office,  and  I  showed 
him  this  letter  and  told  him,  'Mr.  Eddleman, 
this  calls  for  133  head  of  cattle.'  When  I 
got  the  letter  my  first  impulse  was  to  call  up 
the  North  Texas  Trust  Company  and  tell  him 
that  this  letter  was  wrong;  that  we  had  only 
sold  him  93  bead  of  steers.  The  thing  that 
kept  me  from  calling  tip  Mr.  Davidson  and  ask- 
ing him  about  the  133  not  being  the  number 
of  steers  we  had  actually  sold  to  Eddleman 
was  tluit  Mr.  Eddleman  came  in  the  office 
shortly  after  we  got  this  letter,  and  I  showed 
him  the  letter,  and  I  said,  'This  letter  calls 
for  133  head  of  cattle,  and  we  only  sold  you 
93  head,'  and  the  cattle  were  in  the  yards  at 
that  time;  they  hadn't  been  shipped  out  yet, 
the  93  h«ad;  and  be  said:  'They  made  a 
mistake ;  this  40  head  of  cattle  is  the  additional 
40  head  of  cattle  that  I  told  him  ^ere  out  at 
Weatherford  in  connection  with  the  other  cat- 
tle, 40  head  of  two  year  old  steers  that  I  have 
out  there.'  Well,  that  explained  it  perfectly 
satisfactory  to  me,  and  I  didn't  think  anything 
about  it  not  being  correct  w  that  he  didn't  have 
the  40  bead  of  cattle  or  tbat  he  hadn't  made  such 
explanation  to  Mr.  Davidson,  so  I  just  threw 
the  letter  down  and  gave  him  a  release  then  and 
there,  and  I  supposed  that  everything  was 
straight  and  correct,  not  dreaming  for  a  minute 
tbat  Mr.  Eddleman  was  trying  to  do  anything 
wrong." 


It  further  apjwars  that,  a  few  days  after 
the  plaintiff  Trust  Company  transmitted  its 
check  to  the  Commission  Company,  the  Trust 
Company's  agent  discovered  the  fact  that  Ed- 
dleman had  purchased  but  93  head  of  cattle, 
and  thereupon  sought  and  took  possession  of 
the  93  head  which  bad  been  so  purchased, 
and  later  sold  them ;  other  cattle  which  Ed- 
dleman represented  that  he  owned  in  Parker 
county  not  having  been  found. 

It  seems  clear  that,  as  between  the  plaintiff 
Trust  Company  and  EMdleman,  the  money  ad- 
vanced by  tbe  former  for  tbe  purchase  of  cat- 
tle was  a  trust  fund,  and  a  misapplication 
thereof  by  Eddleman  would  constitute  a  con- 
version, and  appellant,  having  notice,  is  In  no 
better  position.  Defendant  makes  no  conten- 
tion that  It  had  a  right  to  appropriate  any 
part  of  the  money  advanced  by  the  Trust 
Company  to  the  payment  of  Eddleman's  debt, 
if  done  without  the  knowledge  or  consent  of 
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the  Trust  Companjr.  Its  reliance  was  wholly 
upon  the  agreement  and  statements  ot  Eddie- 
man,  whi<di,  In  the  absence  of  notice  to  the 
Trust  'Company,  does  not  bind  the  latter. 
We  do  not  find  It  necessary  to  pass  upon  the 
good  faith  of  the  agent  of  the  Commission 
Company  in  relying  upon  Eddleman's  repre- 
sentation that  the  loan  from  the  Trust  Com- 
pany secured  by  Mm  was  for  the  purchase  of 
cattle,  and  also  for  the  purpose  of  the  pay- 
ment of  his  debt,  but  of  this  it  is  clear  that 
the  Trust  Company  had  no  notice,  and  It  is 
further  clear  that  the  Trust  Company  was 
only  Induced  to  advance  its  moneys  upon  the 
faith  that  It  would  be  applied  upon  the  ac- 
tual purchase  of  cattle,  npon  which  It  was  to 
have  a  mortgage.  Of  this  the  agents  of  the 
Commission  Company  clearly  had  notice. 
They  also  bad  notice  from  the  letter  indosing 
the  Trust  Company's  check  that  the  Trust 
Company  was  acting  upon  the  assumption 
that  133  bead  of  cattle  had  been  purchased, 
and  that  the  moneys  advanced  was  for  the 
purchase  of  cattle,  and  not  for  the  payment 
of  the  debt  due  from  Eddleman.  Having  such 
notice  It  was  the  duty  of  the  agents  represent- 
ing the  Commission  Company  to  notify  the 
Trust  Company  of  the  mistake,  If  any,  claim- 
ed to  be  In  the  account  sales.  If  they  saw 
proper  to  trust  Mr.  Eddleman's  explanation, 
the  risk  of  its  falsity  must  fall  upon  the  Com- 
mission Company,  and  not  upon  the  Trust 
Company,  which  acted  in  good  faith.  It  Is  a 
familiar  doctrine  that  he  who  trusts  most 
must  suffer  most,  and  we  see  no  escape  from 
the  conclusion  that  the  undisputed  facts  show 
that  the  Trust  Company  had  a  right  to  recov- 
er the  fund. 

It  is  true  there  Is  a  further  suggestion  in 
the  pleading  and  in  the  evidence  that  the 
Commission  Company  surrendered  to  E^ddle- 
man  a  mortgage  that  it  bad  upon  the  cattle 
to  secure  the  Eddleman  note,  but  with  the  no- 
tice it  had  of  the  Trust  Company's  relation 
to  the  fund  the  surrender  was  made  at  Its 
peril.  Besides  there  is  nothing  in  the  evi- 
dence to  indicate  that  at  the  time  of  the  sur- 
render the  mortgage  had  any  real  value ;  for 
the  evidence  seems  to  leave  it  unquestioned 
that  Eddleman  was  insolvent  and  did  not  own 
or  have  in  his  possession  the  cattle  In  Parker 
county  upon  which  the  Commission  Com- 
pany's mortgage  rested. 

The  further  contention,  under  one  of  appel- 
lant's assignments,  to  the  effect  that  the  plain- 
tiff could  not  recover  the  money  advanced 
and  appropriated  by  the  appellant  to  the  pay- 
ment of  Eddleman's  debt  because  such  money 
could  not  and  was  not  identifled  as  being 
held  by  the  appellant,  has  no  application  in 
this  case. 

On  the  whole  we  conclude  that  the  court 
committed  no  error,  and  that  the  Judgment 
must  be  affirmed. 


CITY  OF  BT.  WORTH  t.  WEISLER  et  ux. 

(Na  90S4.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

March  8,  1919.    Behearing  Denied 

April  19,  1919.) 

1.  DaKAQEB  «=3206<4)  —  INABUJTT  TO  Peb- 
FOBH  HOUSKHOLD  DUTIES— EVIDENCE. 

In  suit  by  husband  and  wife  for  injuries  to 
the  latter  due  to  cover  of  manhole  in  street  of 
defendant  city  tilting,  causing  her  foot  and  leg 
to  fall  into  hole,  evidence  of  pecuniary  value 
of  wife's  services  held  to  warrant  submission, 
as  an  element  of  damage  of  loss  of  ability  of 
wife  to  perform  her  household  duties. 

2.  Dauaobs  <s»186— Loss  or  Sebtices  op 
Wife— EvinENCE. 

It  is  not  essential  to  the  right  of  recovery 
for  wife's  impaired  capacity  to  perform  her 
household  duties  that  the  pecuniary  value  of 
the  same  be  shown  with  any  mathematical  ac- 
curacy or  in  dollars  and  cents. 

3.  Damages  ^=399— Value  or  Wife's  Serv- 
ices—How  Computed. 

The  wife's  services  are  not  to  be  computed 
as  those  of  a  servant,  and  a  verdict  based  upon 
!  the  circumstances  and  conditions  of  the  wife 
and  guided  by  the  sound  judgment  of  the  jury 
should  not  be  disregarded,  unless  upon  evidence 
of  abuse  of  such  discretion. 

4.  Damages  «=»99— Wife's  Services— Value. 

From  a  detailed  statement  of  the  position 
of  the  wife,  her  family,  her  ordinary  duties  and 
labor,  the  jury  can  ascertain  the  value  of  her 
services  in  the  performance  of  household  duties, 
as  well  as  any  witness. 

5.  MuNioiPAi.  Corporations  «=>822(5) — In- 
jury TO  Pedestrian — Contbibutort  Neq- 

UOENCB— iNSTBUOnON. 

In  suit  by  husband  and  wife  for  injuries 
to  the  latter,  due  to  cover  of  manhole  in  street 
of  defendant  city  tilting,  causing  her  foot  and 
leg  to  fall  into  hole,  instructing  that  burden  of 
showing  contributory  negligence  was  on  de- 
fendant, and  thi(t  in  determining  the  issue  the 
jury  should  consider  all  the  facts  and  circum- 
stances in  evidence,  held  not  erroneous,  though- 
plaintilTs  evidence  tended  to  show  such  negU> 
gence. 

6.  Municipal  Corporations  «=9819(7)— In- 
jury TO  Pedestrian— CoNTBiBUTORT  Neo- 
UOENCE— Evidence. 

In  suit  by  husband  and  wife  for  injuries  to- 
the  latter,  due  to  cover  of  manhole  in  street 
of  defendant  city  tilting,  causing  her  foot  and 
leg  to  fall  into  hole,  field  that  jury  was  justified 
in  concluding  that  plaintiff  was  not  negligent, 
and  was  not  acting  in  violation  of  the  spirit 
of  an  ordinance  forbidding  use  of  street  by  pe- 
destrians. 

7.  Municipal  Cobpoeationb  «=>819(6)— De- 
fective Manhole— Notice— Evidence. 

Evidence  held  sufficient  to  show  that  de- 
fendant city  had  notice,  or  in  the  exercise  of 
ordinary  care  should  have  had   notice,  of  de- 


AssFor  otber  cases  see  same  topic  and  KBT-NUMBGR  tn  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ter.) 


CITT  OF  FT.  WORTH  v. 

(il2  8.W.) 


WEISLKB 


281 


feedre  eonditioii  of  muiboto  into  whidi  plain- 
tiff pedestrian  felL 

S.  Afpbai.  and  Ebbob  «=373S— ABSiomtBirt— 
MconrABioTisirESB. 
On  appeal  from  judgment  for  plaintiffa,  as- 
signment of  error  held  multifarions,  in  that  it 
«omp]aina  of  four  express  errors  alleged  below. 

Appeal  from  District  Court,  Tarrant 
County ;  Ben  M.  Terrlll,  Judge. 

Suit  by  H.  Welsler  and  wife  against  the 
Oty  of  Ft.  Worth.  Judgnieat  for  plaintlfts, 
and  defendant  appeals.    Affirmed. 

T.  J.  PoweU  and  R.  S.  PhllUps.  both  of 
Ft  W<»tli,  for  appellant. 
B.  h.  Carlock,  of  Ft.  Worth,  for  appellees. 

BUCK,  J.  This  is  a  suit  by  H.  Welsler  and 
wife,  Daisy  W^ler,  against  the  dty  of  Ft 
Worth  for  damages  by  reason  of  Injuries  to 
the  wife  alleged  to  haVe  been  sustained  from 
falling  into  a  manhole  on  one  of  the  streets 
of  the  defendant  dty.  Plaintlfts  alleged  that 
said  manhole  was  "in  a  tilted,  unsafe,  and 
defective  condition,  •  •  •  that  the  said 
manhole  covering  and  the  manhole  itself 
were  of  a  defective  design  and  pattern,  in 
that  the  said  lid  or  covering  had  an  In- 
suffldent  I>earlng  to  rest  upon,  and  the  same 
not  fitting  snugly  upon  the  Iron  surface  upon 
which  It  rested,  but  had  a  play  of  one-half 
to  three-quarters  of  an  inch,  and  was  also 
insufficiently  beveled,  and  to  some  extent 
warped,  so  that  the  said  covering  and  said 
manhole  were  so  defectively  constructed  and 
maintained  by  the  defendant  as  that,  when 
heavy  objects  like  horses'  hoofs  or  steel-tired 
trucks  or  heavy  vehides  would  strike  said 
manhole  cover  at  a  certain  angle,  same 
would  tut  out  of  position,"  etc.  That  plain- 
tUt,  Mrs.  Welsler,  while  lawfully  using  the 
street,  stepped  on  the  manbcde  cover,  which 
tilted  and  caused  her  foot  and  leg  to  fall 
Into  the  hole,  by  reason  of  which  she  was 
Injured  aotonaly  In  certain  respects  specified. 

Defendant  answered  by  way  of  general 
demoirer,  spedal  exertions,  general  and 
special  denials,  and  a  plea  of  contributory 
negligence.  From  a  verdict  and  Judgment 
for  plaintiffs  In  the  sum  of  fl,460,  defend- 
ant has  appealed. 

[1]  Only  three  assignments  are  presented. 
The  first  complains  of  the  submission  in 
the  main  diarge  of  the  issue  of  loss  of 
ability  on  Mrs.  Weisler's  part  to  perform 
her  household  dnties,  as  an  element  of  dam- 
agea  nils  complaint  la  based  on  the  con- 
toitUm  that  no  evidence  was  Introduced  to 
ahow  that  such  loss,  If  any,  had  any  jiecunl- 
ary  value.  The  evidence  shows  that  by  rea- 
soa  of  the  Injuries  received  in  this  acddent, 
Mrs.  Welsler  was  confined  to  her  bed  for 
some  nine  months,  her  injured  limb  being 
partly  paralyzed;  that  during  said  time  she 


was  unable  to  perform  any  household  duties, 
while  theretofore  she  had  performed  prac- 
tically all  the  household  work  for  her  family. 
The  accident  occured  October  2,  1914,  while 
the  trial  took  place  January  19,  1918.  She 
testified  at  the  time' of  the  trial  that  she 
was  still  suffering  from  the  effect  of  the 
injuriea  and  that  she  was  confined  to  her 
bed  a  good  deal  of  the  time;  that  her  young 
lady  daughter  had  been  forced  to  stop  sdiool 
to  attend  to  the  household  duties  for  the 
family;  that  she,  plaintiff,  was  not  able 
to  perform  any  substantial  part  of  the  house- 
work at  the  time  she  testified. 

[2,  S]  It  is  not  essential  to  the  right  of  re- 
covery for  the  wife's  impaired  capadty  to 
perform  her  household  duties  that  the  pe- 
cuniary value  of  the  same  be  shown  with 
any  mathanatlcal  accuracy,  or  In  dollars  and 
cents.  G.,  H.  &  W.  Ky.  Co.  v.  Lacy,  86  Tex. 
244,  24  S.  W.  269.  The  wife's  services  are 
not  to  be  computed  as  those  of  a  servant  or 
hireling,  and  a  verdict  based  upon  the  dr- 
cumstanoes  and  conditions  of  the  wife,  and 
guided  by  the  sound  Judgment  of  the  Jury, 
should  not  be  disregarded,  unless  upon  evi- 
dence of  abuse  of  such  discretion. 

[4]  From  the  detailed  statMnent  of  the  pos- 
ition of  the  wife,  her  family,  her  ordinary  du- 
ties and  labor,  a  Jury,  composed  of  fathers, 
husbands,  and  sons,  can  estimate  the  value  of 
sudi  services,  as  well  as  any  witness  likely 
to  be  called.  Railroad  Co.  v.  Lacy,  supra; 
M.,  K.  &  T.  By.  Co.  V.  Vance,  41  S.  W.  167 ; 
Ft.  W.  &  D.  C.  By.  Co.  V.  Walker,  48  Tex. 
Civ.  App.  86,  106  S.  W.  400,  .writ  refused. 
Hence  the  first  assignment  is  overruled. 

[E]  The  second  assignment  is  directed  to 
the  giving  of  this  charge  on  contributory 
negligence,  to  wit: 

"The  burden  is  upon  the  defendant  herein  to 
prove  by  a  preponderance  of  all  the  evidence 
herein  diat  the  plaintiff,  upon  the  occasion  of 
her  injuries,  was  gailty  of  negligence  proximate- 
ly contributing  to  cause  her  injury,  If  any,  and 
in  determining  this  issue  you  will  look  to  and 
consider  all  the  facts  and  circumstances  in  evi- 
dence." 

It  is  urged  that  as  the  evidence  of  plain- 
tiff hersdt  supported  the  defendant's  plea  of 
contributory  negligence,  and  the  defendant 
offered  no  original  evldrace  on  this  question, 
the  burden  of  proving  such  contributory  negli- 
gence on  the  part  of  plaintiff  was  not  upou 
the  defendant,  but  that  the  Jury  were 
authorized  to  look  to  and  consider  all  the 
facts  and  drcumstances  in  evidence,  whether 
Introduced  by  plaintiff  or  defendant,  and  de- 
termine therefrom  whether  or  not  the  In- 
jured party  was  guilty  of  negligence  prox- 
imately contributing  to  her  injuries,  without 
reference  to  the  burden  of  proof.  We  do  not 
think  the  charge  given  Is  subject  to  the 
critldsm  made.  Burden  of  proof,  as  used  in 
this  connection,  means  the  duty  resting  on 
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the  party  having  the  affirmative  of  the  Issne 
to  satls^  or  convince  the  minds  of  the  Jur>', 
by  a  preponderance  of  the  evidence,  of  the 
truth  of  his  contention.  This  duty  may  be 
discharged  by  testimony  from  the  mouth  of 
the  adversary's  witnesses,  or  the  testimony  of 
the  adversary  himself.  In  G.,  0.  &  S.  F.  By. 
Co.  V.  Shieder,  88  Tex.  152,  30  S.  W.  902,  28 
L.  R.  A.  638,  the  Supreme  Court,  after  dis- 
cussing the  question  as  to  the  burden  of  proof 
to  show  contributory  negligence,  and  an- 
imadverting to  the  conflict  existing  among 
the  courts  of  last  resort  in  the  different 
states  as  to  this  rule,  concludes  that  the 
hile  In  Texas  is  that  the  burden  of  proof 
Is  upon  the  defendant  to  establish  contribu- 
tory negligence,  except  In  two  instances,  to 
wit :  (1)  Where  the  legal  efTect  of  the  facts 
stated  In  the  petition  Is  such  as  to  establish 
prima  facie  negligence  on  the  part  of  the 
plaintlfF  as  a  matter  of  law,  then  he  must 
plead  and  prove  such  other  facts  as  will  re- 
but such  legal  presumption ;  (2)  where  the  un- 
disputed evidence  adduced  on  the  trial  es- 
tablished prima  facie,  as  a  matter  of  law, 
contributory  negligence  on  the  part  of  the 
plaintiff,  then  the  burden  of  proof  Is  upon 
him  to  show  facts  from  which  the  Jury  upon 
the  whole  may  find  him  free  from  negligence. 

Without  setting  out  at  length  the  pleadings 
of  the  plaintiff,  or  referring  in  detail  to  the 
evidence  upon  the  Issue  of  contributory  negli- 
gence, it  Is  sufficient  to  say  that  In  our  opinion 
this  case  does  not  come  within  either  of  the 
two  exceptions  mentioned.  Hence  the  burden 
of  establishing  contributory  negligence  wae 
upon  defendant,  but  in  so  discharging  the 
burden  the  defendant  had  the  right  to  rely 
on  aU  the  facts  and  circumstances  In  evi- 
dence whether  arising  from  the  testimony  of 
the  plaintiffs  and  thelx  witnesses  or  the  tes- 
timony of  defendant's  witnesses,  and  the  jury 
in  determining  the  issue  had  the  right  and 
was  Impressed  with  the  duty  of  considering 
all  such  testimony  pertinent  to  that  issue.  We 
think  the  charge  given  presented  the  law  as 
It  exists  in  this  state,  and  could  not  be 
reasonably  construed  as  misleading.  Rail- 
way Co.  V.  Shieder,  supra;  Railway  Co.  v. 
Howard,  96  Tex.  582,  75  S.  W.  805 ;  Railway 
Co.  v.  Reed,  88  Tex.  439,  31  S.  W.  1058; 
Railway  Co.  v.  Hill,  «5  Tex.  629,  69  S.  W. 
136;  Railway  Co.  v.  Martin,  26  Tex.  CTv. 
App.  231,  63  S.  W.  1089;  Galveston  Electric 
Co.  V.  Antoninl,  152  S.  W.  841,  845. 

[6]  It  is  urged  by  appellees,  and  we  think 
properly,  that  the  evidence  supporting  the 
l^lea  of  contributory  negligence  does  not  rest 
entirely  upon  the  plaintiffs'  testimony;  that 
defendant,  In  support  of  its  plea.  Introduc- 
ed provisions  of  a  city  ordinance  with 
reference  to  the  use  of  the  streets  by  pe- 
destrians and  the  penalty  for  a  violation  of 
the  said  ordinance.  We  think  the  Jury  were 
justified  in  concluding,  under  the  facts  and 
circumstances  disclosed,  that  the  plaintiff 
was  'not  guilty  of  oontribntory  negligence. 


and  was  not  acting  in  violation  of  the- 
spirit  of  the  ordinance  mentl<Hied.  She  tes- 
tified that  the  sidewalk  was  obstructed  by 
building  material,  stacked  and  piled  thereon, 
and  It  was  necessary  for  her  to  go  out  into 
the  street  In  order  to  pass,  and  that  while  so 
doing  automobiles  from  different  directions 
were  passing,  and  that  In  order  to  avoid 
being  run  over  she  stepped  back  to  that  part 
of  the  street  near  the  manhole,  and  that  after 
the  automobiles  had  passed  she  started  to- 
wards her  destination,  probably  took  only 
one  step,  and  fell  Into  the  manhole. 

[7,  S]  Tbe  third  and  last  assignment  Is  as 
follows : 

"Because  the.  verdict  of  the  jury  is  con- 
trary to  and  unsupported  by  the  evidence,  in 
that  the  evidence  did  not  show  that  the  de- 
fendant had  any  notice  of.  the  condition  of  said 
manhole  at  the  time  of  the  alleged  injury,  and 
failed  utterly  to  show  that  it  had  any  character 
of  notice  for  such  a  length  of  time  as  would 
permit  it  to  remedy  any  defects  in  said  manhole, 
or  to  prevent  said  injury,  and  did  not  show  that 
the  defendant-.svas  guilty  of  negligence,  or  fail- 
ed to  use  ordinary  care  with  reference  to  the 
maintaining  of  said  manhole,  or  to  pretent  its 
condition  being  such  as  to  avoid  the  injury 
complained  of,  and  because  the  evidence  fur- 
ther shows  that  the  plaintiff  was  guilty  of 
contributory  negligence  proximately  causing  her 
injuries,  and  did  not  use  ordinary  care  to  de- 
tect the  condition  of  said  manhole  at  the  time 
of  the  injuty,  or  to  avoid  said  injury,  and  said 
evidence  further  showed  that  the  plaintiff  was 
using  that  portion  of  the  street  in  violation  of 
a  valid  ordinance  of  the  city  of  Ft.  Worth  as 
shown  by  defendant's  blU  of  exception  No.  19." 

We  are  of  the  opinion  that  we  would  be 
authorized  to  sustain  appellee's  objection  to 
the  court's  considering  this  assignment  on 
the  ground  that  it  is  multifarious,  because 
it  complains  of  four  separate  alleged  errors 
below.  Sanitary  Mfg.  v.  Gamer,  201  S.  W. 
1068.  But  out  of  an  abundance  of  caution, 
and  in  an  effort  to  give  appellant  the  full 
benefit  of  any  error  alleged  in  this  assign- 
ment, we  have  examined  the  record  yrttb 
reference  to  the  matter  set  forth  In  the 
first  proposition  under  this  assignment,  to 
wit,  that  tiie  evidence  failed  to  show  that 
defendant  had  not  exercised  ordinary  care 
In  maintaining  the  manhole  in  the'-conditioD 
it  was  at  the  time  and  place  of  the  alleged 
injury.  The  plaintiff,  H.  Weisler,  husband 
of  the  injured  party,  testified  that  about  a 
week  or  so  beftore  his  wife  got  hurt  he  noticed 
the  condition  of  the  manhole,  and  that  the 
cover  thereto  was  about  an  inch  and  a  half 
or  two  Inches  out  of  position.  He  further  tes- 
tified that  on  at  least  two  occasions  subse- 
quent to  the  accident  he  noticed  that  the  cov- 
er to  the  manhole  was  out  of  place.  Miss  Lil- 
lian Weisler,  daughter  of  plaintiffs,  testified 
that  subsequent  to  the  accident  she  noticed 
that  the  cover  to  the  manhole  was  tilted  up  on 
one  side.  Ross  Bowlln,  a  lawyer  and  a  neigh- 
bor of  the  plaintiffs,  testified  that  prior  to 
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and  about  tUe  timo  ot  plalBtUTs  Injury  he  had 
noticed  that  tbe  lid  to  the  maikbole  was  tilted 
np,  and  disclosed  an  opening  of  some  toot  or 
five  inches,  so  that  if  a  person's  foot  had 
come  down  on  the  side  where  the  hole  was 
It  would  have  probably  gone  down  in  the 
hole;  that  a  street  sweeper  bad  Jnst  passed 
over  the  manhole  before  the  witness  had  his 
attention  called  to  the  condition  aforesaid. 

There  was  evidence  to  show  that  the 
street  department  of  the  defendant  of  the 
city  had  a  large  employed  force,  the  duty  of 
many  of  whom  was  to  work  on  and  traverse 
and  inspect  the  streets.  The  evidence  show- 
ed that  the  manhole  cover  was  warped  and 
not  level,  so  that  it  was  easily  pushed  out 
of  position  by  a  passing  vehicle  or  animal, 
also  that  the  bearing,  instead  of  being  three- 
fonrths  of  an  inch  wide,  was  one-half  to  three- 
eighths  of  an  inch  only.  The  evidence 
further  showed  that  this  manhole  had  been 
in  use  for  several  years,  and  we  beliive  that 
the  evidence  was  sufficient  to  authorize  the 
Jury  to  find  that  the  defects  were  those  of 
construction,  having  listed  from  the  time 
the  manhtde  and  its  cover  was  first  put  in 
use. 

Without  citing  further  evidence  upon  this 
issue,  we  are  of  the  opinion  that  the  evidence 
was  Buffident  to  show  that  the  defendant 
had  notice,  or  in  the  exercise  of  ordinary 
care  should  have  had  notice,  of  the  defective 
condition  of  the  manhole. 

All  assignments  of  error  are  overruled,  and 
the  judgment  is  affirmed. 


WELLS  FAEGO  &  CO.  EXPRESS  v.  BOL- 
LIN.    (No.  9083.) 

(Court  of  OivU  Appeals  of  Texas.    Ft  Worth. 

April  12, 1919.    On  Appellant's  Motion  for 

Behearing,  May  17,  1919.) 

Cabbiers  <s=158(2)— Expbess  Company— Lim- 

ITATIOH  or  LlABIUTT. 

In  view  of  Interstate  Commeroe  Commission 
Rule  18,  Si  (a),  (b),  and  (c),  unless  a  shipper 
declares  a  value  greater  than  60  cents  per  hun- 
dredweight, and  pays  the  ezoeas  rate  for  the 
higher  valuation,  the  liability  of  tbe  express 
company  is  limited  to  such  lower  rate,  and  that, 
even  thongh  the  contract  is  oral  and  nothing  is 
said  about  rates  or  value,  all  express  charges 
to  be  paid  at  destination. 

Appeal  from  Johnson  County  (3ourt;  B. 
Jay  Jackson,  Judge. 

Salt  by  W.  K.  BoUln  against  the  Wells 
Fargo  &  (Company  Express.  Judgment  for 
plalntifT,  and  defendant  appeals.  Reformed 
and  affirmed. 


J.  O.  Lodcett,  of  debume,  and  Baker, 
Botts,  Parkw  ft  Oarwood,  of  Houston,  for 
appellant 

Walker  &  BaJcer,  of  Cleburne,  and  W.  H. 
SkeltiHk,  of  Alvarado,  for  appellee. 

BUCK,  J.  Plaintiff,  WL  R.  Bollin,  sued 
Wells  Fargo  &  Co.  Express  for  the  loss  of 
three  trunks  and  their  contents,  shipped 
from  Cordell,  Okl.,  and  destined  to  Alvarado, 
Tex.  In  the  petition  the  lost  articles,  con- 
sisting mostly  of  family  wearing  apparel 
and  photographs,  etc.,  were  itemized,  and 
the  value  of  each  alleged,  aggregating  nearly 
$500.  It  was  further  alleged  that  plaintiff 
bad  been  damaged  In  tbe  further  sum  of  9100, 
by  reason  of  the  family  having  been  deprived 
of  the  use  of  the  wearing  apparel,  and  tbe 
increased  cost  of  such  artisles  on  the  market 
due  to  the  rise  In  the  purchase  price  there- 
of, but  this  element  of  damage  was  not  sub- 
mitted to  the  Jury. 

Defendant  answered  by  way  of  general  de- 
murrer, various  special  exceptions,  general 
and  special  denials,  and  specially  pleaded 
that  if  plaintiff  should  be  entitled  to  recover 
at  all,  such  recovery  should  be  limited  to 
■?107.50  or  50  cents  per  pound  on  215  pounds, 
the  weight  of  the  three  trunks  and  contents; 
that  the  bill  of  lading  Issued  to  plaintiff  evi- 
denced the  contract  of  shipment  between  the 
parties,  and  so  limited  the  liability  of  the  ex- 
press company  In  case  of  loss ;  that  the  rate 
charged  plaintiff  was  authorized  by  the  In- 
terstate Commerce  Commission,  and  that  In 
receiving  and  transporting  said  property  the 
defendant  was  required  to  issue  and  did  Issue 
to  plaintiff  a  uniform  express  receipt  or  blU 
of  lading  for  the  property  to  be  transported 
for  plaintiff,  who  knew  the  same  would  be 
Issued  and  called  for  same,  and  said  receipt 
was  later  Issued,  under  and  by  virtue  of 
which  the  property  referred  to  by  plaintiff  In 
his  petition  was  to  be  and  was  transported 
by  defendant;  that  under  said  receipt  the 
liability  of  defendant  was  limited  to  the 
amount  above  named.  Defendant  prayed 
that  plaintiff  be  given  Judgment  for  $107.50, 
and  defendant  recover  Judgment  for  its  costs. 
From  a  Judgment  for  plaintiff  in  the  sum  of 
$413,  the  defendant  has  appealed. 

There  are  various  assignments  in  appel- 
lant's brief  directed  to  the  action  of  the  trial 
court  in  sustaining  certain  special  exceptions 
of  plaintiff  to  portions  of  defendant's  answer 
by  which  it  sought  to  limit  plalntitTs  re- 
covery to  $107.50.  Other  assignments  are  di- 
rected to  the  charge  of  th«  court,  which  with- 
drew from  the  Jury  all  testimony  of  the  de- 
fendant on  the  questioa  of  the  limitation  of 
liability  by  reason  of  any  alleged  contract, 
and  also  all  evidence  on  the  question  of  ten- 
der, made  by  defendant,  but  we  do  not  find 
it  necessary  to  discuss  these  assignments 
seriatim,  inasmuch  as  the  testimony  offered 
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by  defendant  In  snpport  of  its  allegations  of 
limited  liability  seems  to  have  been  admitted 
without  objection,  and  we  have  concluded 
that  the  testimony  as  a  whole  falls  to  Show 
that  plaintiff,  either  expressly  or  Impliedly, 
contracted  with  defendant  to  ship  the  trunks 
at  the  lower  rate,  or'  at  any  other  rate  which 
would  have  entitled  defendant  to  urge  the  de- 
fense of  the  limitation  of  the  liability  by  rea- 
son of  any  contract.  The  evidence  shows 
that  the  plaintiff  had  lived  in  Alvarado,  Tex., 
and  at  Cordell,  Okl.,  for  many  years,  spend- 
ing a  part  of  his  time  at  .each  place ;  that 
some  two  weeks  before  the  shipment  of  goods 
In  question  plaintiff  and  his  family  left  Alva- 
rado for  Cordell;  that  at  the  time  of  the 
shipment'  plaintiff  desired  to  return  to  Alva- 
rado through  the  country  in  an  automobile, 
and  delivered  th^  trunks  for  shipment  to  the 
express  company;  that  the  assistant  agent 
received  the  trunks,  and,  when  plaintiff 
offered  to  pay  the  charges  thereon,  the  agent 
told  Bollin  that  he,  the  agent,  was  busy  at 
the  time,  and  that  it  would  be  all  right  to 
pay  the  charges  at  destination;  that  noth- 
ing was  said  by  either  party  as  to  what  the 
rate  was  on  the  goods  shipped,  or  what  the 
amount  of  charges  would  be.  Upon  plain- 
tiff's arrival  at  Alvarado,  be  Inquired  of  the 
local  agent  for  bis  trunks,  and  learned  that 
they  had  not  arrived.  Some  two  weeks  later 
he  was  again  at  Ck>rdeU,  and  inquired  of  the 
shipping  clerk  labout  his  trunks,  and  the  lat- 
ter told  him  that  he  had  shipped  them  out 
the  day  they  were  delivered  to  the  express 
company.  He  also  talked  to  the  agent  about 
the  trunks,  who  said  that  they  would  make 
every  effort  possible  to  locate  them.  Several 
weeks  later,  after  his  return  to  Texas,  the 
plaintiff  wrote  to  a  friend  in  C!ordell  to  go 
to  the  express  company  and  get  a  receipt  for 
the  goods  shipped,  which  the  friend  did. 
This  receipt  was  made  as  of  the  date  of  the 
shipment  and  read  as  follows: 

"Wells  Fargo  &  Company  Bzpress.  Nonnego- 
tlable  receipt.  3—6—1917.  Received  from  W. 
R.  BoIUn  subject  to  the  classification  and  tariffs 
in  effect  on  tiie  date  hereof  three  trunks  value 
herein  stated  and  warranted  by  shipper  to  be 

dollars.     Consigned  to  W.  R.  Bollin  at 

Alvarado.  Charges  collect.  Which  the  company' 
agrees  to  carry  upon  the  terms  and  conditions 
printed  on  the  back  hereof,  to  which  the  shipper 
agrees,   and  .as   evidence   thereof,   accepts   and 

signs  this  receipt.     ,  Shipper.     J.  B. 

Kerr,  for  the  Company. 

"Note.— The  company's  charge  is  based  upon 
the  character  of  the  property  of  which  its  vdue 
is  an  clement,  and  its  value  must-  be  declared 
in  writing  by  the  shipper  unless  its  character 
is  otherwise  disclosed.  When  goods  are  hidden 
from  view  by  wrapping,  boxing  or  other  means, 
and  the  company  is  not  notified  of  the  character 
thereof,  the  shipper's  declaration  of  value  may 
be  made  by  notation,  'Not  to  exceed  $50'  or  'Not 
exceeding  fifty  dollars  or  fifty  cents  per  pound 
actual  weight.' " 

It  will  be  noted  that  said  receipt  does  not 
contain  the  signature  of  the  shipper.    On  the 


reverse  side  of  tbis  receipt  tbere  appears 
certain  provisions,  among  which  are  the  fol* 
lowing: 

"1.  The  provisions  of  the  receipt  shall  inors 
to  the  benefit  of  and  be  binding  upon  the  con- 
signor, the  consignee  and  all  carriers  handling 
this  shipment,  and  shall  apply  to  any  consign- 
ment or  retnm  thereof. 

"2.  The  rate  charged  for  carrying  said  prop- 
erty is  dependent  uponlthe  actual  value  of  the 
property,  which  must  be  specifically  stated  in 
writing  by  the  shipper,  and  applies  only  upon 
property  of  an  actual  value  not  exceeding  fifty 
dollars  for  any  shipment  of  100  pounds  or  less, 
or  not  exceedings  fifty  cents  per  pound  actual 
weight  for  any  shipment  in  excess  of  one  hun- 
dred pounds  or  less.  If  Ab  actual  value  is 
greater  than  fifty  dollars  for  any  shipment  of 
one  hundred  pounds  or  less,  or  exceeds  fifty 
cents  per  pound  actual  weight  for  any  shipment 
in  excess  of  one  hundred  pounds,  such  actual 
value  must  be  specifically  stated  in  writing  by 
the  shipper,  and  excess  charges  for  such  greater 
value  must  be  paid  therefor  in  accordance  with 
the  lawfully  published  tariffs  of  the  company." 

Tbere  was  in  use  by  the  express  company 
another  form  of  receipt  which  provided,  in 

part,  that: 

"The  company  will  not  pay  over  fifty  dollars 
in  case  of  loss,  or  fifty  cents  per  pound  actual 
weight  for  any  shipment  in  excess  of  100  poonds, 
unless  a  greater  value  is  declared  and  charges 
(or  sndi  greater  value  paid.  *  •  *  Which 
the  company  agrees  to  carry  upon  the  terms  and 
conditions  printed  on  the  back  hereof,  to  which 
the  shipper  agrees,  and  as  evidence  thereof,  ac- 
cepts and  signs  this  receipt.  ,  Ship- 
per.   ,  for  the  Company. 

"Note. — ^The  company's  charge,  except  upon 
ordinary  live  stock,  is  dependent  upon  the  value 
of  the  property,  as  declared  or  released  by  th« 
shipper.  If  the  shipper  desires  to  release  the 
value  to  $50  for  any  shipment  of  100  pounds 
or  less,  or  not  exceeding  fifty  cents  per  hundred 
pounds  actual  weight  for  any  shipment  in  ex- 
cess of  100  pounds,  the  value  may  be  released 
by  inserting  'not  ozceeding  (60*  or  'not  exceed- 
ing fifty  cents  per  pound'  in  which  case  the 
company's  liability  is  limited  to  tht  amount  not 
exceeding  the  value  so  declared  or  released." 

It  Is  further  In  evidence  that  the  express 
comimny,  through  its  a«ent  at  Alvarado.  in 
August  following,  presented  to  plaintiff  a 
form  of  receipt  to  be  signed  by  him,  stating 
to  the  plaintiff  that  by  his  signing  said  re- 
ceipt the  express  comjwny  would  be  better 
able  to  trace  and  recover  the  lost  goods,  and 
that  the  plaintiff  would  get  a  settlement  soon- 
er. Plaintiff  declined  to  sign  said  instru- 
ment until  he  could  submit  it  to  bis  attorney, 
and,  after  submitting  it  to  his  attorney,  he 
declined  to  sign  it  at  all.  While  defendant 
pleaded  that  plaintiff  knew  the  form  of  re- 
ceipt that  would  be  issued,  and  that  by  and 
in  said  form  the  liability  of  defendant  was 
limited  to  50  cents  per  pound,  yet  no  evidence 
is  cited  in  the  brief,  and  we  have  found  none 
in  the  statement  of  facts  showing,  or  tending 
to  show,  tliat  plaintiff  intended  and  coutem* 
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plated  shipping  the  goods  at  the  lower  rate, 
and  thereby  agreed  to  the  limitation  of  lia- 
bility. The  rate  from  CordeU  to  Alvarado 
for  trunks  la  $1.80  per  100  potmds.  Under 
this  rate  defendant  wonld  hare  been  liable 
for  the  reasonable  yalne  of  the  goods  lost. 
Geo.  "Wl  HIgglns,  the  clerk  to  whom  was  de- 
ll-rered  the  trunks  In  question,  testified  that — 

The  rate  "from  Cordell,  Okl.,  to  Alvarado, 
Tex.,  where  no  value  is  declared,  is  |1.80  per 
hnndred.  Where  value  higher  than  50  cents  is 
declared  the  rate  is  10  cents  per  hundred,  or 
fraction  thereof  in  excess  of  50  cents  per  pound." 

In  Adams  Express  Oo.  t.  Cronloger,  226 
U.  S.  491,  33  Sap.  Ct.  148,  57  L.  Bd.  314,  44 
Li.  R.  a.  (S.  S.)  267,  po-haps  the  leading  case 
on  the  question  here  involved,  it  was  held 
that  a  stipulation  in  a  carrier's  receipt,  limit- 
ing Its  liability  to  an  agreed  or  declared 
value,  made  to  adjust  the  rate,  is  not  for- 
bidden by  the  provision  of  tike  Carmack 
Amendment,  Act  Ck>ng.  June  29, 1906,  C.  3S91, 
I  7,  pars.  11,  12,  84  Stat  696,  to  the  Act  of 
Congress  of  February  4,  1887,  c.  104,  |  20, 
24  Stat  886,  that—  * 

"No  contract,  receipt,  rule,  or  regulation  shall 
exempt  such  common  carrier,  railroad,  or  trans- 
portation company  from  the  liability  hereby 
imjKJsed." 

It  was  further  held  in  the  same  case  that 
a  carrier  could,  at  common  law,  by  a  fair, 
open.  Just,  and  reasonable  agreement,  limit 
the  amount  recoverable  by  a  shipper  In  case 
of  loss  or  damage  to  an  agreed  value,  made 
for  the  purpose  of  obtaining  the  lower  of 
two  or  more  rates,  proportioned  to  the 
amount  of  the  risk.  Subsequent  to  Oils  de- 
cision there  were  two  further  amendments 
made  to  this  act  (Act  Cong.  March  4,  1915,  c. 
176,  I  1,  38  Stat.  1196;  Act  Cong.  Aug.  9, 
1916,  c.  301,  39  Stat  441  [U.  8.  Comp.  St.  SS 
8604a,  8604aa]),  by  the  last  of  which  common 
carriers,  under  the  authority  of  the  Inter- 
state Commerce  Commission,  might  adopt 
scfaedoles  of  rates  varying  with  the  value  of 
the  goods  shipped  as  declared  and  agreed  up- 
on, and  the  commission  was  empowered  to 
make  rates  dependent  on  and  varying  with 
declared  or  agreed  values  in  cases  where 
such  rates  would  be  Just  and  reasonable  un- 
der the  circumstances  and  conditions  sur- 
rounding the  transportation. 

While  the  two  forms  of  receipt  hereinabove 
noted  appear  to  be  contradictory,  in  that  the 
first  implies  that  the  shipper  must  declare  a 
value  in  excess  of  50  cents  per  pound  in  order 
to  be  entitled  to  full  liability  on  the  part  of  the 
carrier,  and  while  the  second  form  seems  to 
provide  that  unless  the  shipper  releases  the 
value  to  $60  per  hundredweight  or  less.  In 
order  to  secure  a  reduced  rate,  there  will  be 
no  contractual  limitation  of  the  liaMUtr  of  the 
Carrier,  the  authorities  seem  to  support  the 
view  that  it  is  only  by  a  contract  or  agree- 
ment,   expressed   or   implied,    between    the 
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carrier  and  the  shipper  for  a  decreased  lia- 
bility on  the  part  of  the  carrier  on  consider- 
ation of  a  lower  rate  charged,  that  such  de- 
creased liability  may  be  sustained.  In  Can 
T.  T.  &  P.  Ry.  Co.,  194  U.  S.  427,  24  Sup.  Ct 
668,  48  L.  Bd.  1068,  Justice  McKenna,  speak- 
ing for  the  Svpreme  Court  says: 

"Primarily  the  carrier's  responsibility  is  that 
expressed  in  the  common  law,  and  the  shipper 
may  insist  npon  the  responsibility.  But  he  may 
consent  to  a  limitation  of  it  and  this  is  the 
'option  and  opportnnity'  -which  is  offered  to  him. 
What  other  can  be  necessary?  There  can  be  no 
limitation  of  liability  without  the  assent  of  the 
shipper  (New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chanto'  Bank,  6  How.  344,  12  L.  Ed.  465),  and 
there  can  be  no  stipulation  for  any  exemption 
by  a  carrier  which  is  not  Jnst  and  reasonable 
Id  the  eye  of  the  law.  New  Tork  C.  B.  Co.  t. 
Loekwood,  17  WalL  867,  21  L.  Bd.  627." 

To  the  same  effect  are  the  cases  ot  Texas 
Midland  Ry.  Co.  v.  Edwards,  66  Tex.  Civ. 
App.  648,  121  8.  W.  570;  S.  A.  &  A.  P.  By.  Co. 
V.  Bracbt,  172  8.  W.  1116,  writ  refused.  In 
the  case  last  cited  it  was  held  that  where 
the  facts  showed  that  an  oral  contract  was 
made  between  the  carrier  and  the  shipper  at 
the  time  of  the  delivery  of  the  goods,  and 
that  a  written  contract,  containing  stipula- 
tions as  to  the  liability  of  the  carrier,  was 
signed  by  the  shipper  after  the  shipment  had 
proceeded  several  miles  on  its  Journey,  the 
oral  contract  would  prevail,  unless  the  ship- 
per, with  Imowledge  of  the  contents  of  the 
written  contract  had  agreed  to  the  sam0, 
citing  Railway  Co.  v.  Meadors,  104  Tex.  469, 
140  8.  W.  427;  Railway  Co.  v.  Sparks,  162 
S.  W.  943.    In  the  Bracht  CJase  it  is  said: 

"It  is  true  that  appellee  knew  that  he  would 
be  required  to  sign  a  bill  of  lading  or  contract 
after  the  train  arrived  at  a  certain,  place,  but 
that  would  not  as  a  matter  of  law,  destroy  the 
oral  contract" 

The  evidence  in  the  Instant  case  shows 
that  no  receipt  was  issued  at  the  time  of  the 
shipment  and  that  the  receipt  under  which 
appellant  claims  the  shipment  was  made,  was 
not  issued  untU  several  weeks  later.  The 
evidence  further  shows  that  Bollin  did  not 
sign  this  receipt,  nor  did  any  one  for  him, 
and  that,  when  subsequently  the  agent  of  the 
express  company  presented  him  with  a  re- 
ceipt and  requested  him  to  sign  it,  he  refused 
to  do  so.  Under  the  authorities  above  dted, 
we  are  of  the  opinion  that  the  only  contract 
of  shipment  between  plaintiff  and  defendant 
was  an  oral  one,  made  at  the  time  of  the  de- 
livery of  the  goods  at  Oordejl.  This  contract 
consisted  only  of  a  tender  of  the  goods  by  the 
shipper  and  an  acceptance  by  the  express 
company,  with  no  stipulation  or  understand- 
ing as  to  the  limitation  of  the  liability  of 
the  carrier.  Under  these  facts,  we  are  of  the 
opinibn  that  the  common-law  liability  wonld 
obtain.  Ryan  v.  M.,  K.  &  T.  Ry.  Co.,  66  Tex. 
13,  67  Am.  Rep.  689.    In  McMillan  v.  RaU- 
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way  Co.,  16  Mich.  79,  «3  Am.  Dec.  206,  It  was 
held  that  the  fact  that  the  consignor  had 
previously  accepted  contracts  restricting  the 
carrier's  liability  In  a  certain  manner  would 
not  amount  to  a  contract  limiting  liability  In 
a  particular  case,  in  the  absence  of  express 
Qsseut.  In  Reed  ▼.  Fargo,  54  Hun,  635,  7  N. 
J.  Supp.  185,  It  was  held  that  the  fact  that 
the  shipper  knew  that  the  defendant  company 
always  inserted  stipulations  In  its  receipts 
and  blUs  of  lading  limiting  Its  liability  would 
not  release  the  company  from  its  common- 
law  liability;  it  appearing  that  no  receipt  or 
bill  of  lading  was  given  to  the  shipper. 
While  the  rule  may  be,  as  sustained  by  many 
authorities,  and  followed  in  this  state  in  the 
case  of  Byan  v.  Railway  Co.,  supra,  that  the 
acceptance  at  the  time  of  the  shipment  by 
the  shipper  of  the  receipt,  containing  stipu- 
lations limiting  the  liability  of  the  carrier, 
will  sustain  the  presumption  of  assent  on  the 
part  of  the  shipper  to  said  limitation,  yet  no 
such  implied  assent  will  be  presumed  by  rea- 
son of  a  delivery  of  a  receipt  long  subsequent 
to  the  shipment,  although  such  delivery  was 
made  In  response  to  the  request  of  the  EhU>- 
per.  See  authorities  collated  In  10  Ck>rpus 
Juris,  p.  138  et  seq. 

As  we  have  concluded  that  the  evidence 
falls  to  sustain  the  theory  that  the  appellee 
agreed  or  assented  to  the  limitation  of  appel- 
lant's common-law  liability,  and  as  it  far- 
ther appears  that  the  evidence  in  support  of 
defendant's  allegations  presenting  this  de- 
fense was  admitted  without  objection,  al- 
though the  plaintiff's  special  exceptions  di- 
rected to  these  allegations  were  sustained,  it 
follows  that  the  judgment  of  the  trial  court 
must  be  sustained,  irrespective  of  whether  or 
not  error  was  committed  In  sustaining  such 
special  exceptions.  Hence,  we  overrule  as- 
signments 1'  to  5,  inclusive,  alleging  error  by 
reason  of  the  action  of  the  court  in  sustain- 
ing said  special  exceptions,  and  overrule  as- 
signments 6  to  9,  inclusive,  directed  to  the 
failure  of  the  court  to  Instruct  the  Jury  to 
limit  the  recovery  for  plalntitt  to  fl07.60, 
the  amount  to  which  plaintiff  would  have 
been  entitled  hod  defendant's  contention  as 
to  the  limitation  as  to  liability  been  sus- 
tained. Other  assignments  in  the  brief  pre- 
sent questions  whldi  are  controlled  by  what 
we  have  heretofore  said. 

All  assignments  are  overruled,  and  the 
Judgment  Is  afllrmed. 

On  Appellant's  Motion  for  Behearlng. 

Upon  a  further  consideration .  of  the  law 
questions  in  this  case  and  a  re-examination 
of  the  authorities,  we  have  concluded  that  we 
erred  in  the  die^sitlon  of  this  appeal  on 
original  hearing.  It  would  seem,  under  the 
authority  of  A.,  T.  &  &  F.  By.  Co.  t.  Bobin- 
son,  233  U.  S.  178,  S4  Sup.  Ct.  556,  68  L.  Ed. 
901,  and  Boston,  etc.,  By.  Co.  y.  Hookeo.  233 


U.  8.  97,  34  Sop.  Ct  626t  68  li.  Bd.  868,  I*  B. 
A.  1915B,  460,  Ann.  Caa.  1915D,  593,  that  un- 
less the  shipper  declares  a  value  greater  than 
$50  per  hundred  weight,  and  pays  the  excess 
rate  for  the  higher  valuation,  the  liability  of 
the  carrier  is  limited  to  such  lower  rate. 
Rule  13,  sections  (a),  (b),  and  (c),  of  the  Inter- 
state Commerce  Oommlaslon,  introduced  In 
evidence,  reads  as  follows: 

"(a)  The  rates  governed  by  this  classification 
are  based  upon  a  value  of  not  exceeding  fifty 
dollars  on  each  Ehipment  of  one  hundred  pounds 
or  less,  and  not  exceeding  fifty  cents  per  pound 
actual  weight  on  each  sliipment  weighing  more 
than  one  hundred  pounds,  and  the  liability  of 
the  express  company  is  limited  to  the  value 
above  stated,  unless  a  greater  value  is  declared 
at  the  time  of  shipment,  and  the  declared  value 
in  excess  of  the  value  above  specified  is  paid  for 
or  agreed  to  be  paid  for  under  the  schedule  of 
charges  for  excess  value. 

"(b)  When  the  value  dedared  by  the  shipper 
exceeds  fifty  dollars  on  a  shipment  weighing 
100  pounds  or  less,  or  exceeds  fifty  cents  per 
pound  on  a  shipment  weighing  more  than  one 
hundred  pounds  the  charge  for  such  excess  value 
will  be  at  the  rate  of  ten  cents  on  each  $100 
or  fraction  of  $100.    •    •    ♦ 

"(c)  When  the  weights  of  separate  packages 
are  aggregated  under  rule  2,  declared  values  of 
the  separate  packages  must  also  be  aggregated, 
and  if  the  value  so  ascertained  exceeds  fifty 
dollars  for  100  pounds  weight  or  less,  or  fifty 
cents  per  pound,  when  the  weight  exceeds  one 
hundred  pounds,  additional  charge  for  the  ex- 
cess value  must  be  assessed  as  provided  in  para- 
graphs a  and  b. 

"Trunks:  First  Class.  Cotdell,  Okla.,  to  Al- 
varado,   Texas,  $1.80. 

"Schedule  of  first-class  express  rate  in  cents. 
$1.80  per  hundred  pounds.  Charges  on  ship- 
ments of  over  100  pounds  mUst  be  computed  as 
per  instructions  on  page  3.  Item  2,  page  3: 
Rates  for  shipments  over  100  pounds  first-class 
rate.  When  the  scale  nnmber  is  known  first 
class  charges  on  shipments  of  only  100  pounds 
must  be  ascertained  by  multiplying  the  rate  for 
a  hundred  pound  package  by  the  number  of 
pounds  in  the  shipment  and  dividing  the  product 
by  one  hundred. 

"Example:  Under  rate  scale  45  what  is  the 
charge  for  583  pounds  of  first-class  matter? 
The  rate  for  100  pounds  bemg  $2.76,  2.76  x  583 
equals  to  1603.25.  1603.25  divided  by  100 
equals  16.0325i.  Under  the  rule  of  classification 
that  all  fractions  of  a  cent  shall  be  equalized 
as  one  cent,  the  charge  would  be  $16.04." 

It  la  uncontroverted  that  appellee  declared 
no  higher  valuation,  in  fact  declared  no  valu- 
ation at  all.  Under  such  circumstances,  un- 
der the  authorities  above  dted,  he  would 
he  chargeable  for  only  basic  rate  and  would 
be  limited  In  his  recovery  to  the  valuation  of 
$50  per  hundredweight.  Hence  the  Judg- 
ment below  is  reformed  so  as  to  allow  ap- 
pellee a  recovery  of  only  $107.50.  The  motion 
for  rehearing  is  granted,  and^the  Judgment  as 
reformed  will  be  affirmed,  with  costs  of  ap- 
peal adjudged  against  appellee. 
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use  ordinary  care  to  protect  the  barges,  it 
was  defendant's  duty  to  compel  the  owners  of 
a  boat  moored  to  them  to  cut  loose  in  time  of 
flood  and  danger  if  the  tying  up  of  the  boat  en- 
dangered the  barges. 


FREEPORT  TOWN-SITB  CO.  ▼.  S.  H. 
BaDGIMS  &  SONS.    (No.  7618.) 

(Court  of  (Tivil  Appeals  of  Texas.     Galveston. 

March  29, 1919.    Rehearing  Denied 

April  17,  1919.) 

1.  LnnTATioN  OF  AcnoNs  «=>127(8>— Stat- 

tlTB  OF  LlHITATIONS — AMEIfDBD  PBTITION. 

Where  petition  for  loss  of  barges,  filed  with- 
in two  years  of  the  loss,  alleged  that  defendant 
was  in  their  possession  "without  hire,"  an  al- 
legation contradicted  by  the  specific  facts  re- 
cited, another  amended  petition  filed  moreithan 
two  years  after  the  loss,  and  eliminating  the 
improper  allegation  that  the  barges  were  in 
defendant's  possession  without  hire,  did  not 
change  the  cause  of  action,  and  was  not  barred 
by  the  two-year  statute  of  limitations. 

2.  Evidence  «=9472(4)  —  Opinion  —  Mixed 
Question  of  Law  and  Fact— Reabonabij: 
Cabs. 

In  an  action  for  loss  of  barges,  testimony  of 
a  witness,  who  had  been  in  charge  of  another 
party's  barge  at  the  time  of  the  flood  which 
caused  the  loss,  that  he  considered  it  reasonable 
care  and  ordinary  prudence  on  his  part  to  have 
five  men  on  his  bkrge  to  protect  it  from  the 
flood,  ^M  inadmissible  as  opinion  inv<dTing  a 
mixed  question  of  law  and  fact. 

3.  Apfeai.  and  Erbob  ®=>1052(8)— Habsiless 
Ebbob— E;vn)ENCB. 

In  an  action  for  loss  of  barges,  improper 
admission  of  opinion  testimony  as  to  what  was 
reasonable  care  in  his  own  management  of  the 
barge  of  another  party  held  harmless,  where 
without  sudi  testimony  the  result  of  the  trial 
would  have  been  the  same. 

4.  Apfeai.  and  Ebrob  «=>1050(2>— BL&bvlsss 
Ebbob — ^Adkibsion  of  Abandoned  Pixad- 

IMCW. 

In  an  action  for  loss  of  barg«e  tried  on  the 
third  amended  petition,  admission  in  evidence 
of  defendant's  abandoned  original  and  first 
amended  answers,  if  incompetent  and  irrele- 
vant as  to  any  issue,  Aeld  harmless. 

5.  Shtpfino  «=>58(2)— Loss  of  Bakobs— -Is- 
SUES,  Fboof,  and  Yabiancx. 

A  petition  in  action  tor  loss  of  itarges  at 
wharf  which,  after  cbargiBg  several  negligent 
omissions  in  protecting  barge,  contained  clause 
"or  otherwise  protect  said  barges,"  is  broad 
enough  to  let  in  proof  of  any  negligent  omission 
causing  loss  of  barges. 

8.  Evidence  <S=s>410— Pabol  Evidence  Af- 
fectino  Wbitino  —  Absence  of  Wbitxen 

CONTKACr. 

In  an  action  for  loss  of  barges  while  in  de- 
fendant's possession,  testimony  of  a  plaintiCt 
as  to  the  agreement  between  the  parties  lield 
not  inadmissible  as  varying  the  terms  of  any 
written  contract ;  a  letter  not  having  been  con- 
sidered by  the  parties  as  constituting  the  con- 
tract 

7.  SaiPFiNO  «=»54— Injtjbt  to  Baboes— Li- 
abujit. 
Where  defendant  took  entire  possession  and 
control  of  plaintiffs  barges  nndei'  contract  to 


Appeal  from  District  Court,  Brazoria 
County;  Samuel  J.  Styles,  Judge. 

Suit  by  S.  H.  Hudglns  &  Sons  against  tbe 
Freeport  Town-Site  Company.  From  Judg- 
ment for  plalntiffB,  defendant  appeals.  Af- 
firmed. 

W,  T.  Andrews,  of  Stamford,  Wilson  & 
Follett,  of  Angleton,  and  Andrews,  Street- 
man,  Logue  &  Mobley,  of  Houston,  for  ap- 
pellant. 

A.  R.  Rucks,  of  Angleton,  for  appellees. 

LANE,  J.  This  snlt  was  brought  by  appel- 
lees, Hudgins  &  Sons,  against  appellant,  Free- 
port  Town-Site  Company,  to  recover  the  value 
of  two  barges,  alleged  to  have  been  of  the 
value  of  $3,()00  each.  Judgment  was  ren- 
dered for  the  appellees  for  the  sum  of  |2,000. 

That  the  nature  of  the  case,  the  proceed- 
ings of  the  trial,  and  the  contentions  of  the 
parties  may  be  clearly  presented  at  the  out- 
set, we  deem  It  advisable  to  make  the  fol- 
lowing statement: 

Following  certain  oral  conversations  and 
agreements  between  the  parties  forming  the 
contract  between  them  with  relation  to  the 
matters  In  controversy,  one  W.  A.  Randle 
wrote  the  following  letter  to  appellees: 

"Houston,  Tex.  Oct  7,  1912. 
"Mr.  Hudgins— Dear  Sir:  I  am  writing  Mr. 
Bums  to  draw  up  and  send  contract  to  be 
signed  for  the  delivery  of  4,000  cu.  yards,  ap- 
proximately, of  shell  for  the  shelling  of  the 
streets  of  Freeport  The  shell  to  be  a  good 
grade,  and  suitable  for  the  purpose  to  be  used. 
You  to  load  the  shell,  assume  the  government 
charge  for  shell,  sand  or  gravel  (should  there 
be  any),  and  deliver  at  the  bank  ready  to  un- 
load, the  location  to  be  at  some  point  near  the 
east  line  of  the  townsite  property.  Mr.  Bums 
to  unload  the  shell  as  soon  as  convenient  and 
practical  to  do  so.  The  consideration  being  one 
dollar  ($1.00)  per  cu.  jrard  delivered  on  barge 
at  the  bank.  Payments  to  be  made  on  shell 
delivered  at  the  bank  during  each  month. 
"Yours  very  truly,  W.  A.  Randle." 

The  contract  referred  to  In  this  letter  was 
never  drawn  up,  and  there  was  no  written 
contract  made  by  the  parties  unless  this 
letter,  copied  above,  can  be  so  construed. 

On  or  about  the  27th  day  of  October,  1918, 
appellees  delivered  the  two  barges  herein- 
before mentioned,  loaded  with  shell,  to  ap- 
pellant at  the  place  agreed  upon  by  them  by 
the  aforesaid  contract.  These  barges  were 
tied  by  appellees  to  certain  piling  driven  in 
the '  bed  of  the  Brazos  river  by  appellant 
alongside  its  wharf  for  the  purpose  of  pro- 
tecting the  wharf  and  for  tying  boats  and 
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barges  to  be  unloaded  thereat  WhUe  tbese 
barges  were  so  tied,  a  large  flood  of  water 
came  down  the  river,  and  on  the  28th  day  of 
November,  1913,  broke  them  loose,  and  they 
were  carried  out  Into  the  gulf  and  destroyed. 
On  the  9th  day  of  June,  1914,  appellees 
flled  their  original  petition.  On  the  8th  day 
of  March,  1916,  they  flled  their  first  amended 
petition  in  Hen  of  the  original  petition.  The 
original  is  not  set  out  in  the  statement  of 
facts  or  elsewhere  In  the  record.  We  shall 
assume  that  the  cause  of  action  in  the  two 
petitions  was  the  same,  as  no  contention  Is 
made  to  the  contrary.  On  the  19th  day  of 
February,  1917,  they  flled  their  second 
amended  petition  In  lien  of  their  first  amend- 
ed petition.  In  this  petition  they  alleged 
the  contract  substantially  as  In  the  preced- 
ing abandoned  petitions.  The  specific  al- 
legation that  the  barges  were  In  possession 
of  appellants  "without  hire,"  found  in  the 
second  amended  petition,  however,  did  not 
appear  in  the  abandoned  petitions.  They 
also  alleged  therein  that  by  the  agreement 
between  the  parties,  which  constituted  the 
contract  between  them,  the  appellant  agreed 
to  erect  a  safe  place  and  anchorage  for  the 
barges  and  would  accept  and  receive  the 
shell  on  said  barges  at  said  places;  that  it 
would  take  possession  and  control  of  the 
barges,  and  would  unload  the  shell  as  soon 
as  convenient  and  practicable  and  within  a 
reasonable  time  after  delivery ;  that  it  agreed 
that  during  the  time  it  was  engaged  in  un- 
loading the  barges  they  were  to  be  in  its 
possession,  control,  and  care;  that  said  con- 
tract was  based  upon  oral  agreements  and 
the  letter  above  set  out;  that  on  the  27th 
day  of  October,  1913,  in  pursuance  of  said 
contract  they  delivered  to  appellant  two 
barges  loaded  with  shell  at  the  place  desig- 
nated and  prepared  by  it  for  unloading;  that 
appellant  accepted  said  shell  and  took  ex- 
clusive possession  and  control  of  the  barges; 
that  they  securely  tied  and  anchored  the 
barges  to  the  piling  and  wharf  so  prepared 
by  appellant.  They  further  alleged  that  ap- 
pellant negligently  failed  to  unload  said  shell 
and  redeliver  the  barges  as  soon  as  conven- 
ient and  practicable  and  within  a  reason- 
able time,  but  kept  them  tied  to  said  wharf 
an  unreasonable  and  unwarranted  leng^th  of 
tim£  They  alleged  that  the  place  prepared 
and  designated  for  the  anchorage  of  the 
barges  was  negligently  constructed  and  was 
not  a  safe  place  of  anchorage ;  that  the  piling 
set  for  tying  the  barges  to  were  not  down 
deep  enough  into  the  ground  to  hold  the 
barges,  and  that  by  reason  thereof  the  flood 
waters  of  the  river  caused  the  piling  to  give 
way  and  the  consequent  loss  of  the  barges. 
They  alleged  that  appellant  knew  of  the 
approaching  flood  in  the  river,  but  did  noth- 
ing whatever  to  protect  the  barges.  They 
also  alleged  that  appellant  had  exclusive 
possession  and  control  of  said  barges  with- 
out hire.    l%ey  further  alleged  as  follows: 


"That  plaintiffs  frequently  requested  of  the 
defendant  the  possession  of  said  two  barges,  but 
plaintiffs  allege  that  at  the  time  such  requests 
were  made  the  defendant  stated  to  plaintiffs 
that  they  had  not  yet  unloaded  said  barges 
and  promised  and  assured  plaintiffs  that  the  de- 
fendant would  take  proper  care  of  and  protect 
said  two  barges  from  all  injury  and  loss ;  that 
plaintiffs  advised  the  defendant  that  a  rise  in 
the  said  river  was  approaching  and  of  the  re- 
sulting danger  therefrom  to  said  barges,  and 
specially  requested  of  the  defendant  the  pos- 
session of  said  two  barges,  a  few  days  before 
the  arrival  of  said  flood  waters,  that  they  might 
take  said  barges  to  a  place  of  siif  et?  and  care 
for  and  protect  them  from  such  approaching 
flood,  but  that  the  defendant  again  stated  they 
had  not  yet  unloaded  said  barges  and  not  yet 
ready  to  deliver  the  possession  thereof  to  the 
plaintiffs,  but  at  such  time  again  promised 
and  assured  plaintiffs  that  the  defendant  would 
care  for  and  protect  said  barges  from  all  in- 
jury and  loss.  Plaintiffs  allege  that,  notwith- 
standing that  piaintifb  had  delivered  the  pos- 
session and  use  of  said  barges  to  the  defendant, 
and  notwitlistanding  defendant's  promises  and 
assnranees  that  they  wonld  care  for  and  pro- 
tect said  barges,  they  wholly  failed  and  neglectr- 
ed  to  provide  a  safe  place,  liarbor,  or  wharf  in 
which  to  securely  hold  and  care  for  said  barges, 
and  failed  and  neglected  to  provide  a  proper 
and  secure  place  to  which  said  barges  could  be 
tied  and  anchored,  and  wholly  failed  and  neglect- 
ed to  securely  tie  and  anchor  said  barges  and 
to  care  for  and  protect  the  same,  and  as  a  re- 
sult of  such  negligence  said  barges  were  torn 
from  their  anchorage  and  were  washed  away 
and  lost  and  destroyed,  to  plaintiffs'  great  dam- 
age in  the  sum  of  $6,000  as  aforesaid." 

On  the  SlJBt  day  of  Augost;  1917,  appel- 
lees flled  their  third  amended  petition  in  lien 
of  the  next  preceding  petition,  and  therein 
alleged  «nibstantlally  the  same  focts  as  in 
the  abandoned  petitions.  But  in  this  last 
petition,  upon  which  they  went  to  trial,  they 
alleged  that  appellant  had  agreed  to  pay 
appellees  for  the  shell,  and  for  the  use  of 
the  barges  while  awaiting  the  unloading, 
the  sum  of  91  per  cubic  yard  of  shell ;  while 
In  the  abandoned  petitions,  after  setting  up 
the  specific  agreement  as  to  the  nses  to  he 
made  of  the  barges  by  aK>elIant,  they  al- 
leged that  the  barges  were  In  the  exclusive 
possession  and  control  of  appellants  with- 
out hire.  The  negligence  alleged  in  the 
third  amended  petition,  upon  which  appel- 
lees relied  for  a  recovery.  Is:  First,  that 
appellant  held  possession  of  the  barges  and 
failed,  neglected,  and  refused  to  unload  and 
redeliver  same  to  appellees  for  an  unreason- 
able and  unwarrantable  length  of  time,  thus 
holding  them  in  a  place  of  danger;  second: 
that  appellant  kept  the  barges  tied  to  Its 
wharf  and  anchorage  piling,  which  did  not, 
within  the  knowledge  of  appellant,  consti- 
tute a  safe  anchorage,  in  that  said  piling 
were  carelessly  and  negligently  driven,  and 
not  driven  to  a  sufficient  depth  In  the  ground 
to  make  them  secure  for  the  purpose  of  an- 
chorage for  the  barges;  third,  that  appel- 


Digitized  by 


Google 


Tex.)  TKEEPOBT  TOWN-SIMB  CO 

(Zl>  s, 

lant  took  no  ttepa  whatever,  after  bdng  ftd- 
vlsed  of  danger  threatening  the  barges  from 
the  flood  waters  of  the  ilver,  to  repair  said 
anchorage  for  the  barges  and  to  remove 
them  to  a  place  of  safety,  or  otherwise  care 
for  or  protect  the  8ain& 

Appellant  answered  by  general  demurrer, 
by  general  denial,  and  specially  pleaded  con- 
tributory negligence  on  the  part  of  appel- 
lees in  that  they  tied  the  barges  to  the  pil- 
ing along  the  side  of  appellant's  wharf  with 
full  knowledge  of  the  dangers  alleged  by 
them,  and,  having  such  knowledge,  failed  to 
use  any  care  of  dUigemce  wahtever  to  pro- 
tect their  barges  or  to  remove  them  to  a 
place  of  safety.  It  also  pleaded  the  two- 
year  statute  of  limitation  In  bar  of  appel- 
lees' action  upon  the  theory  that  the  third 
amended  petition,  filed  August  SI,  1917,  set 
up  a  new  and  different  canse  of  action  from 
that  set  up  in  the  abandoned  petitions. 

The  case  was  submitted  to  a  jury.  After 
stating  the  nature  of  the  suit  as  made  by 
the  plaintifb'  petition  and  the  defense  made 
by  the  answer  of  defendant,  and  after  de- 
fining "ordinary  care"  as  used  in  the  diaxge, 
the  court  further  instructed  the  Jury  as 
follows: 

"Now,  if  you  believe  from  a  preponderance  of 
tiie  evidence  that,  according  to  the  contract, 
if  any,  entered  into  by  and  between  the  plain- 
tiffs and  the  defendant  in  this  case,  it  was  un- 
derstood and  agreed  by  and  between  the  plain- 
tiffs and  the  defendant  that  the  plaiatifla  were 
to  deliver  the  shell  at  the  point  as  shown  by 
the  evidence,  on  the  barges,  and  that  after 
the  delivery  of  the  diell  on  the  barges  at  the 
place  designated  the  defendant  was  to  take 
charge,  care,  and  control  of  the  shdl  and  the 
barges,  and  yoa  farther  believe  from  a  prepon- 
derance of  the  evidence  that  on  or  about  the 
27th  day  of  October,  1918,  the  plaintiffs,  in 
accordance  with  their  contract,  delivered  cer- 
tain shell  npon  two  barges  at  the  point  desig- 
nated by  the  defendant,  and  that  the  defendant 
then  and  there  under  said  contract  took  charge, 
care,  and  control  of  said  shell  and  two  bargee, 
and  that  thereafter,  while  the  said  barges  and 
shell  were  in  care  and  control  of  the  defendant, 
if  they  were  in  the  care  and  conttol  of  the 
defendant,  if  they  were  in  the  defendant's  care 
and  control,  the  said  barges  broke  from  their 
moorings  and  were  washed  out  to  sea  and  de- 
stroyed, and  that  such  breaking  from  the  moor- 
ings of  said  barges,  if  any,  was  caused  by  the 
defendant  not  exercising  that  degree  of  care 
in  the  care,  management,  and  coatrol  of  said 
bargee  as  a  man  of  ordinary  prudence  under 
the  same  or  similar  circumstances  woald  ex- 
ercise if  the  property  bad  been  his  own,  and 
that  by  reason  of  such  negligence,  if  any,  the 
said  bargee  were  caused  to  break  from  their 
moorings  and  wash  out  to  sea,  and  be  destroyed, 
then  you  will  find  for  the  plaintiffs  in  such 
sum  as  you  may  find  from  the  evidence  to  be 
the  reasonable  market  value  of  said  barges  at 
Freeport,  Tex.,  at  the  time  the  same  were  de- 
stroyed. 

"On  the  other  hand,  if  yon  find  from  the  evi- 
dence that  the  defendant  did  not  contract  with 
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the  plaintiffs  to  take  charge,  cars,  and  coatrol 
of  the  said  bargee,  or  if  you  believe  that  they 
did  take  charge,  care,  and  control  of  said  barg- 
es, and  you  believe  from  the  evidence  that  the 
defendant  exercised  that  degree  of  care  in 
the  care  and  control  of  said  barges  as  a  person 
of  ordinary  prudence  wouM  exercise  under  the 
same  or  similar  circumstances  if  the  property 
was  his  own,  or  if  yoo  believe  from  the  evidence 
that  the  barges  broke  from  their  moorings  and 
washed  oat  to  sea  and  were  destroyed  from 
any  other  cause  than  that  of  the  negligence  of 
the  defendant  as  charged  in  the  plaintiffs'  peti- 
tion, then  you  will  find  for  the  defendant. 

"The  burden  of  proof  is  upon  the  plaintiffs 
to  establish  their  case  by  a  preponderance  of 
the  evidence." 

The  court  also  gave  to  the  Jury  a  special 
charge  requested  by  the  defendant  as  fol- 
lows: 

"If  you  believe  from  the  evidence  that  the 
defendant  used  ordinary  care  and  prudence 
in  the  construction  of  the  unloading  place  for 
said  barges,  that  is,  such  care  as  a  person  of 
ordinary  care  and  prudence  would  have  used 
□nder  the  same  or  similar  eircnmstances,  then 
you  are  instructed  that  the  defendant  would  not 
be  liable  on  account  of  any  defect  in  said  un- 
loading facilities,  although  such  defects  may 
have  resulted  in  the  loss  of  said  barges." 

Upon  BQ(^  charges  the  jury  returned  a 
verdict  in  favor  of  appellees  for  the  sum  of 
$2,000.  Judgment  was  accordingly  entered. 
From  this  judgment  the  Xowu-Slte  Company 
has  appealed. 

[1]  We  shall  first  dispose  of  the  contai- 
tion  of  appellant  that  the  court  erred  In  not 
instructing  a  verdict  for  it  upon  request,  be- 
cause under  the  pleading  and  the  evidence 
the  cause  of  action  sued  upon  was  shown  to 
have  been  barred  by  the  two-year  statute  of 
limitation  pleaded  by  it. 

This  contention  is  based  upon  the  theory 
that  appellees  bad  alleged  in  their  second 
amended  petition,  filed  in  lieu  of  their  petlr 
tlon  theretofore  filed,  that  appellant  was  In 
possession  of  the  barges  at  the  time  of  their 
loss,  without  hire,  wbUe  in  their  third 
amended  petition,  upon  which  they  went  to 
trial,  filed  in  Ueu  of  their  abandoned  peti- 
tions, they  alleged  that  appellant  had  agreed 
and  contracted  to  pay  appellees  for  the  shell 
and  for  the  use  of  the  barges,  thus  In  their 
said  third  amended  petition  declaring  upon  a 
new  and  different  cause  of  action  from  that 
declared  uiKtn  in  their  abandoned  petitions, 
and  that,  as  the  last  petition  was  fileci  more 
than  two  years  after  the  cause  of  action  ac- 
crued, to  wit,  November  28,  1913,  same  was 
barred  by.  the  statute  of  limitation  pleaiied 
by  appellant 

As  hereinbefore  stated,  appellees  in  their 
original  and  first  amended  petitions,  filed 
within  two  years  after  the  accrual  of  tbe^r 
cause  of  action,  set  out  in  minute  details  the 
tenofi,  conditions,  and  considerations  of  the 
contract  between   the  parties  under  which 
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the  barges  were  delivered  to  appellant,  the 
promises  and  agreements  of  appellant  to 
take  exclusive  possession,  control,  and  care 
of  the  barges,  and  Its  agreement  to  protect 
the  same  while  in  its  possession,  the  failure 
of  appellant  to  exercise  any  care  whaterer 
to  protect  and  take  care  of  the  barges  while 
In  its  possession  so  as  to  protect  them  from 
danger  or  destruction,  and  the  loss  of  th« 
barges  by  reason  of  the  negligent  fkllnre  of 
appellant  to  exercise  any  care  to  prevent 
such  loss,  and  that  in  their  second  amended 
petition  the  appellees  set  out  substantially 
the  same  matter  as  In  the  two  preceding 
petitions,  but  in  this,  their  second  amended 
petition,  they  alleged,  in  addition  to  such 
matter,  that  the  barges  were  in  possesslpn  of 
appellants  "without  hire." 

We  think  the  allegations  in  all  the  aban- 
doned petitions  sufficiently  allege  and  show 
that  the  sum  agreed  to  be  paid  to  appellees 
by  appellant  under  the  contract  was  not  only 
for  the  shell,  but  was  in  payment  for  both 
the  shell  and  the  use  of  the  barges  for  hold- 
ing the  shell  untU  appellant  should  unload 
the  same.  While  the  allegation  that  the 
barges  were  in  possession  ofappellant  "with- 
out hire"  was  contradictory  of  the  detailed 
statement  of  the  contract  theretofore  made, 
we  nevertheless  conclude  that  the  contract 
as  alleged  shows  that  a  part  at  the  consid- 
eration paid  was  for  the  use  of  the  barges, 
and  the  use  of  the  words  "wlthottt  hire"  In 
the  petition  did  not  destrdy  the  effect  of 
such  detailed  statement  .of  the  terms  of  the 
contract  and  agreement. 

We  also  conclude  that  appellees,  by  the 
omission  in  the  third  amended  petition  of 
the  contrary  statement  in  the  second  amend- 
ed petition  that  bailment  was  without  hire 
and  in  more  explicitly  alleging  the  terms  of 
the  agreement  in  tiie  last  petithm, '  did  not 
set  up  a  new  and  ditferent  cause  of  action 
from  that  declared  upon  In  the  abandoned 
petitions.  Hltson'v.  Hurt,  45  Tex.  Civ.  App. 
360,  101  S.  W.  292;  Johnsort  v.  Hallway  Co., 
42  Tex.  Civ.  App.  604,  93  S.  W.  438;  T.  & 
N.  O.  By.  Co.  V.  CUppenger,  47  Tex.  Civ.  App. 
510,  106  S.  W.  155 ;  Schauer  v.  Von  Schaner, 
138  S.  W.  146;  Cotter,  Tmelove  ft  Co.  v. 
Parks,  80  Tex.  542,  16  S.  W.  307;  G.,  H.  ft 
S.  A.  Ry.  Co.  V.  Perry,  88  Tex.  Clvl  App.  81, 
85  S.  W.  68. 

The  only  material  change  made  In  the 
last  petition  Is  that  in  It  the  pleaders'  mis- 
conception of  the  facts  were  corrected  and 
the  allegation  that  the  barges  were  in  pos- 
session of  appellant  "without  hire"  was  elim- 
inated. The  court  did  not  err  in  refusing 
the  requested  instruction. 

[I]  W.  T.  Denson,  having  been  called  by 
the  defendant,  upon  direct  examination  testi- 
fied that  he  was  in  the  employ  of  the  H.  & 
B.  V.  Ry.  Co.  in  November,  1918,  and  at  the 
time  the  barges  of  appellees  were  Idst;  that 
ht  the  time  said  barges  broke  loose  from 


their  moorings  he  wrb  on  a  barjge  owned  by 
the  railway  company  situated  about  300  or 
400  feet  down  the  river  from  them;  that  be 
bad  five  men  on  the  railway  barge  to  protect  it 
from  the  flood;  and  that  they  saved  it  On 
cross-examination  by  counsel  for  plalutUts  he 
was  asked  tlie  following  qnestlon:  "You  con- 
sidered that  reasonsbte  care  and  ordinary 
prudence?"  To  which  the  witness  answered: 
"Tes,  sir."  This  question  and  answer  were 
objected  to  by  appellant  Appelant  assigns 
the  act  of  the  court  in  permitting  the  ques- 
tion and  answer  as  error. 

The  contention  of  i^pellant  is:  First  that 
such  testimony  was  Irrelevant  and  Improper ; 
second,  that  it  was  a  conclusion  of  the  wit- 
ness upon  a  mixed  que6ti<»i  of  law  and  of 
fact ;  third,  (bat  such  eonclnslon  of  the  wit- 
ness was  not  proper  and  legitimate  evidence 
of  what  ordinary  care  required  appellant  to 
do  to  protect  the  barges. 

The  testimony  objected  to  related  to  situ- 
ation of  the  railway  barge  and  the  means 
used  by  the  witness  and  his  men  to  protect 
it  from  the  flood.  No  reference  was  made 
by  'the  witness  ae  to  what  was  necessary  to 
be  done  to  protect  die  barges  of  appellees. 
Evidently,  however,  it  was  the  purpose  of 
counsel  for  appellees,  In  asking  the  question 
objected  to,  to  have  the  witness  testify  that 
he  used  five  men  in  protecting  the  railway 
barge,  and  that  such  act  was  the  exercise  of 
reasonable  care  and  ordinary  prudence,  to 
lead  the  Jury  to  infer  that  it  was  the  opinion 
of  the  witness  that  the  failure  of  appeUant 
to  place  men  in  appellees'  barges  was  an  act 
of  negligence.  T^ere  can  be  no  doubt  but 
that  the  question  objected  to  and  the  answer 
given  thereto  were  improperly  admitted.  A 
witness  should  not  be  permitted  to  draw  om- 
cluslons  and  testify  as  to  his  opinion  In  a 
matter  involving  a  mixed  question  of  law 
I  and  fact,  such  as  what  acts  would  have 
been  necessary  to  constitute  ordinary  care 
and  prudence  to  protect  appellees'  barges 
from  the  flood  waters  of  the  river  in  which 
they  were  moored.  The  determination  of 
what  would  or  would  not  constitute  ordinary 
care  on  the  part  of  appellant  was  one  for 
the  Jury  to  determine  from  all  tbe  facts 
proven.  H.  &  T.  C.  By.  Co.  V.  Boberts,  101 
Tex.  418,  108  S.  W.  808;  Bryan  Press  Co. 
V.  Ballway  Co.,  110  S.  W.  at  bottom  of  page 
101,  column  2,  and  authorities  tliereln  dted; 
Klrby  Lumber  Co.  v.  Didkerson,  42  Tex.  Civ. 
App.  604,  94  S.  W.  at  page  163. 

[3]  We  do  not  think,  however,  that  the 
Judgment  of  the  trial  court  should  be  re- 
versed because  of  the  Improper  admission  of 
such  question  and  answer,  as  we  are  of  the 
opinion  that  it  may  be  fairly  and  safely  said 
that  without  the  testimony  of  the  witness 
Deason  the  result  of  the  trial  would  have 
been  the  same,  and  hence  appeUant  has  suf- 
fered no  material  injnry  by  the  admission  of 
the  testimony. 
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We  tblnk  the  evldeiuie  Bbows  that  it  was 
the  duty  of  appellant  to  take  such  steps  and 
me  soch  means  to  protect  the  barges  in  ques- 
tion as  a  person  of  ordinary  care  and  pm- 
deace  would  have  used  under  like  or  similar 
drcumstances  to  protect  -barges  of  bis  own. 
The  evidence  also  shows  that  appellant  was 
adviaed  at  the  approaching  flood  and  the 
danger  of  the  loss  of  appellees'  bargee;  it 
shows  that  appellant  could  have  probably 
prevented  the  loss  of  the  bargee  by  the  ex- 
ercise of  ordinary  care,  and  yet,  notwith- 
standing these  facts,  it  did  nothing  whatever 
to  prevent  such  loss. 

[4]  By  its  second  assignment  appellant  com- 
plains of  the  action  of  the  court  in  permit- 
ting ai9>ellee8  to  introduce  in  evidence  the 
original  and  first  amended  answers  of  ap- 
pellaut  for  the  puriMse  of  showing  that  the 
defenses  set  up  in  both  of  said  answers  were 
sabstantiaUy  the  same  as  the  defenses  set  up 
In  appellant's  second  amended  answer,  and 
to  show  that  each  of  said  answers  were  made 
to  substantially  the  same  cause  of  action  as 
that  declared  upon  by  appellees'  third  amend- 
ed itetltlon,  upon  which  ttie  trial  was  had, 
and  to  further  show  that  said  first  two  an- 
swers did  not  plead  the  statute .  of  limita- 
tion as  a  defense.  The  reasons  assigned  for 
such  complaint  are  that  said  abandoned  an- 
swers were  "incompetent  and  irrelevant  for 
any  purpose,  and  because  neither  of  the  pur- 
poses for  which  they  were  offered  in  evi- 
dence are  in  any  wise  relevant  or  have  any 
material  bearing  upon  the  facts  or  law  in  the 
case." 

The  admission  in  evidence  of  these  an- 
swers, even  if  incompetent  and  irrelevant  to 
any  issue  in  ttaecasei  and  for  these  reasons 
erroneously  admitted,  would  constitute,  at 
most,  harmless  error  only,  and  not  be  cause 
for  a  reversal  of  the  Judgment  of  the  trial 
court. 

[S]  The  third  assignment  complains  of  the 
general  charge  of  Uie  court  in  that  It  did 
not  limit  the  plaintiffs'  ri^t  of  recovery  to 
the  specific  acts  of  negligence  set  forth  in 
plaintiffs'  petition. 

We  overrule  this  assignment  We  have 
hereinbefore  stated  the  acts  of  negligence 
pleaded  by  the  plaintiffs,  and  lurve  also  set 
out  the  general  charge  of  the  court,  and  are 
of  the  opinion  that  the  pleadings  of  the 
plaintiff  and  evidence  adduced  authorized  the 
diarge  as  given.  After  charging  several  neg- 
Ugant  omissions  of  defendant'  in  protecting 
the  barges,  the  petition  contains  the  clause 
"or  otherwise  protect  said  bargee."  We  think 
this  allegation  was  sufildent  to  let  in  proof 
of  any  negUgent  omission  of  defendant  which 
caused  the  loss  of  the  barges. 

S.  H.  Hudglns  in  effect  testified  that  W. 
A.  Randle,  agent  of  defendant,  came  to  wit' 
ness  and  said  that  defendant  wanted  to  make 
a  trade  for  some  shell,  and  wanted  witness 
to  give  his  prices,  and  that  witness  told  said 


Handle  he  itOtild  deUver  defeadant  dwll  •£.; 
o.  b.  on' witness'  barges  at  the  wharf  of  the 
defendaat  at  $1  per  yard,  and  that,  if  de- 
fendant would  unload  them,  witness  would 
let  defebdant  have  the  use  of  said  barges 
until  defendant  oould  get  thean  unloaded  in 
a  reasonable  time;  -  tbat  defendant  agreed 
to  pay  $1  per  cubic  yard  for  said  shell  and 
the  use  nC  said  barges.  Appellant  makes  tbe< 
admlssiem  of  this  6vtd«nce  the  grounds  of  lt» 
feurth  and  fifth  assignments. 

[6]  Appellant's  contention  under  these  as* 
signments  is  tbat  the  letter  from  Handle  to 
Hudgins  set  out  herein  constituted  a  writ- 
ten contract  between  the  parties  covering  the 
mattera  involved  ia  tiblB  suit,  and  tbat  the 
testtmooy  objected  to  was  an  attempt  to  vary 
the  terms  et  said  written  contract  by  praoC 
of  oral  agreements  between  the  contracting} 
parties,  and  therefwe  snCh  testimony  was  ior 
aaminlble. 

We  ttiink  this  contention  unteanble.  Hr. 
Hudgins  testified: 

"Mr.  Aandle  came  to  me  and  said  they  wanted 
to  make'  a  ia-ade  for  some  shell,  wanted  me  to 
give  them  my  prices,  and  I  told  them  that  I 
would  deliver  them  shell  f.  o.  b.  toy  barges  at 
their  wharf  at  91  a  yard;  and  that,- if  they 
would  onload  them,  I  would  let  them  have  the 
uie  of  the  barges  until  they  could  get  them  un- 
loaded in  a.  reasonable  time.  In  so  far  as  this 
letter  goes,  it  stated  the  contract  correctly,  I 
think.  The  letter  did  not  constitute  the  en- 
tire agreement  between  us;  we  had  a  verbal 
agreement,  but  no  written  contract  was  ever 
filed  np ;  they  promised  to  fix  up  a  contract, 
bat  never  did  so.  The  agreement  I  had  with 
Mr.  Raadle  was  as  follows :  Mr.  Randle  came 
to  me  and  said  they  wanted  to  make  a  trade  for 
some  ahelit  wanted  me  to  give  them  my  price, 
and  I  told  tbem  1  would  deliver  them  shell  f. 
o.  b.  my  barges  at  their  wharf  at  $1  a  yard, 
and  that,  if  they  would  unload  them,  I  would 
let  them  have  the  use  of  the  barges  until  they 
could  get  them  unloaded  in  a  reasonable  time. 

"The  agreement  as  finally  made  was  to  the  et^ 
feet  tbat  they  should  unload  the  shell  from  the 
barf^B  as  soon  as  convenient  and  practicable. 
In  a  way,  Mr.  Bandle  did  accept  my  proposition 
through  this  letter.  I  received  this  letter  from.. 
Mr.  Randle,  and  he  said  that  they  would  get  up 
a  contract  and  cover  all  the  details  later  on,  but 
there  was  never  a  written  contract  drawn  up." 

Mr.  Randle,  agent  of  appellant,  who  wrote 
the  letter  -miferred  to  herein,  testified,  among 
other  things,  that  the  letter  was  the  only 
written  contract  ever  drawn ;  that  he  had 
prior  to  Wbiting  the  letter  discussed  the  mat- 
ter of  making  a  contract  for  shell  with  Mc; 
Hndglns;  that  he  tcdd  Hudgins  where  the 
appellant  would  prepare  a  wharf  at  which  to 
deUver  thie  barges  and  unload  the  shell; 
that,  while  he  agreed  to  prepare  such  wharf 
for  such  purposes,  be  did  not  mentioa  that 
part  of  the  agreement  in  the  letter. 

We  think  it  clearly  appears  from  the  evi- 
dence that  neitlier  of  the  contracting  parties 
considered  the  letter  as  -constituting  a  writ- 
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ten'  contract  between  them.  Tbe  main  ob- 
jection to  the  testimony  of  Hudgins  now  be- 
ing discussed  was  that  he  testified  tliat  ap- 
pellant had  agreed  to  unload  the  shell  in 
a  "reasonable  time,"  while  in  the  letter  It 
was  stated  that  the  shell  should  be  unloaded 
"as  soon  as  convenient  and  practicable^"  It 
will  be  noted,  however,  from  the  testimony 
of  the  witness  Hodgins  above  quoted,  his 
final  conclusion  was  that  the  agreement  was 
that  the  shell  was  to  be  nnloaded  by  appel- 
lant as  soon  as  "convenient  and  practicable." 
We  do  not  think  the  court  erred  in  admitting 
the  testimony.  However,  we  think  the  ques- 
tion here  discussed  but  of  little  importance, 
as  it  is  apparent  that  appellees'  case  as  sub- 
mitted to  the  Jury  is  not  one  for  damages 
for  breach  of  an  express  contract,  bat,  re- 
duced to  its  last  analysis,  it  is  a  suit  for 
damages  for  the  failure  of  appellant  to  use 
ordinary  care  to  protect  property  of  appel- 
lees, held  by  it  under  a  contract  of  bailmoit 
It  Is  alleged  by  the  plaintiffs  tliat  they  deliv- 
ered the  barges  to  the  defendant;  that  de- 
fendant took  complete  possession  and  con- 
trol, and  held  such  possession  and  control 
of  them  untU  they  were  lost ;  and  that  such 
loss  was  incurred  by  reason  of  the  negligence 
of  the  defendant  in  not  exercising  any  care 
whatever  to  protect  them  from  the  flood  wa- 
ter of  the  river.  We  overrule '  the  assign- 
ment. 

What  we  have  said  under  the  assignment 
first  discussed  herein  sufficiently  disposes  of 
assignments  6,  7,  and  8.  A  further  dlscus- 
■ion  of  the  complaints  presented  by. said  as- 
signments is  therefore  unneceesary.  We 
overrule  the  assignments. 

[7]  By  the  ninth  assignment  complaint  is 
made  of  the  refusal  of  the  court  to  give  the 
following  charge  requested  by  the  defend- 
ant: 

"It  is  shown  by  the  evidence  that  at  tlte  time 
the  two  barges  in  question  went  away  from 
the  anloading  place  where  they  had  been  tied 
that  there  was  a  certain  boat,  named  the  Ora, 
alongside  said  barges.  Yon  are  instructed  that, 
•if  you  believe  from  the  evidence  that  said  barg- 
es would  not  have  been  broken  loose  but  for  the 
ftict,  if  you  believe  it  to  be  a  fact,  that  said 
boat  Ora  was  at  said  time  fastened  to  said 
barges,  then  you  are  instructed  that  the  plain- 
tiff would  not  l>e  entitled  to  recover,  and,  if 
you  BO  believe  from  the  evidence,  you  will  find 
for  the  defendant" 

We  do  not  think  tbe  court  erred  in  refus- 
ing this  charge.  We  think  it  was  shown 
tiiat  appellant  took  entire  possession  and 
control  of  the  barges  under  the  contract  be- 
tween the  parties,  and  was  under  the  obliga- 
tion to  use  such  care  as  a  man  of  ordinary 
care  and  prudence  would  have  used  to  pro- 
tect the  barges  from  injury  or  loss,  and  fliat 
it  was  its  duty  to  have  compelled  the  owners 
of  the  boat  Ora  to  cut  loose  from  tbe  barges. 


if  the  tying  <hC  said  boat  to  them  would  en 
danger  the  barges. 

We  overrule  tbe  tenth  and  last  assignment 
There  is  no  evidence  which  would  Justify 
the  court  in  submitting  the  question  of  con- 
tributory negligence  on  the  part  of  appel- 
lees. 

The  Judgment  of  tbe  trial  court  Is  af- 
firmed. 

Affirmed. 


BARBER  V.   STATE,     (No.  453.) 

(Court  of  C!ivil  Appeals  of  Texas.    Beaumont. 
April  25,  1919.) 

1.  Taxation  «=3589  —  Aonoii  vob  Dkuit- 
QUERT  Taxes— Maintknancb. 

Under  the  express  provisions  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  76S7a  and 
7688a,  relating  to  delinquent  taxes,  a  suit  for 
delinquent  taxes  for  a  period  between  1886  and 
1910  could  not  be  maintained  by  the  county 
attorney  subsequent  to  January  1,  1918. 

2.  Taxation  «=9586  —  Acnoir  iob  Dkuit- 
QUENT  Taxes— Mainteitancs. 

Onder  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arta.  7687a  and  7688a,  a  suit  for  delinquent 
taxes  for  years  between  1896  and  1910  cannot 
be  maintained  where  the  tax  collector  of  tbe 
county  did  not  mail  to  defendant  or  the  re^ 
ord  owner  of  the  land  a  written  notice  show- 
ing the  amount  of  taxes  appearing  delinquent 
prior  to  May  1,  1916. 

Appeal  from  District  Court,  Orange  Coun- 
ty;  E.  L.  Bruce,  Special  Judge. 

Action  by  the  State  of  Texas  against  B.  S. 
Barber.  From  a  Judgment  for  plalntUf,  de- 
fendant appeals.  Beversed  and  remanded, 
with  instructions  to  dismiss. 

Smith  &  Crawford  and  John  Hancock,  all 
of  Beaumont,  for  appellant. 
Tom  C.  Stephenson,  of  Orange,  for  appellee. 

BROOKE,  7.  In  this  case  no  brief  has 
been  filed  for  appellee.  Therefore  we  are 
compelled  to  use  appellant's  brief.  This  suit 
was  filed  by  the  county  attorn^  of  Orange 
county  in  behalf  of  the  state  of  Texas  on 
March  80,  1018,  to  recover  delinquent  taxes 
claimed  to  be  due  on  a  part  of  tbe  Basher 
Henderson  survey  in  Orange  county  for  the 
years  1896,  1897,  1808,  1901,  1902,  1903.  1004, 
1905,  1906,  1909,  and  ISIO  by  the  appellant, 
R.  S.  Barber. 

Appellant  specially  excepted  to  tbe  peti- 
tion of  appellee,  plalntUT  below:  (a)  That 
said  petition  failed  to  allege  that  prior  to 
May  1,  1916,  the  tax  collector  of  Orange 
county  mailed  to  B.  S.  Barber,  or  the  record 
owner  of  the  land,  a  notice  in  writing  show- 
ing the  amount  of  taxes  delinquent  or  past 
due  and  unpaid  against  the  land  described  la 
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plalntllPs  petition,  as  recpilred  by  sectton  1 
of  chapter  147  of  the  Acts  of  the  84th  Legis- 
lature (Vemon's  Saylea'  Ann.  Civ.  St  1914, 
art.  7687a) ;  and  (b)  that  the  county  attorney, 
who  filed  this  suit  on  March  30,  1918,  was 
without  authority  to  file  the  same  under  sec- 
tion 3  of  chapter  147  of  the  Acta  of  the  Regu- 
lar Session  of  the  Thirty-Fourth  Legislature 
(Vemon's  Sayles'  Ann.  Civ.  St.  1914,  art 
7688a),  which  provides  that  such  snits  shall 
be  filed  "not  later  than  January  1,  1917." 
These  matters  were  also  pleaded  by  way  of 
defense  to  plaintiffs  cause  of  action. 

The  uncontroverted  facts  show  that  R.  S. 
Barber  became  the  owner  of  the  land  involv- 
ed in  this  suit  prior  to  January,  1912,  at 
which  time  his  deed  was  duly  filed  for  record 
In  the  deed  records  of  Orange  county,  Tex., 
since  which  time  be  has  continued  to  be  the 
owner  of  said  pr(^>erty;  that  no  notice  of 
the  deUnnency  of  the  taxes  sued  for  waa 
ever  mailed  to  the  appellant,  R.  S.  Barber; 
that  this  suit  was  filed  on  March  20,  1918. 
The  court  overruled  the  exceptions  urged  by 
appellant,  and  In  a  trial  to  the  court  judg- 
ment was  rendered  for  appellee,  to  which 
appellant  duly  excepted,  and  has  seasonably 
perfected  his  appeal  to  this  court. 

[1, 2]  There  are  three  assignments  of  error 
in  appellant's  brief,  via.: 

(a)  "The  court  erred  in  overruling  defendant's 
special  exception  numbered  'b'  to  plaintiff's 
canse  of  action  because  it  appears  that  this 
suit  was  filed  subsequent  to  January  1,  1918. 
and  at  which  time,  as  provided  by  section  3 
of  chapter  147  of  the  Acts  of  the  Thirty-Fourth 
Legislature  of  the  state  of  Texas,  the  county 
attorney  was  without  power  and  autliority  to 
file  this  suit." 

(b)  "The  court  erred  in  rendering  judgment 
in  favor  of  plaintiff  and  against  defendant  be- 
cause it  appears  from  the  facts  proven  in  this 
case  that  the  tax  collector  of  Orange  county, 
Tex.,  did  not  mail  to  R.  S.  Barber,  or  the  rec- 
ord owner  of  the  land,  a  notice  in  writing  show- 
ing the  amount  of  taxes  appearing  delinquent 
or  past  due  dnd  unpaid  against  said  land  de- 
scribed in  plaintiff's  petition,  as  shown  by  de- 
linquent tax  records  of  Orange  county,  Tex., 
prior  to  May  1,  1916,  as  provided  by  section  1 
of  chapter  147  of  the  Acts  of  the  Thirty-Fourth 
Legislature  of  the  state  of  Texas." 

(c)  "The  court, erred  in  rendering  judgment 
in  favor  of  plaintiff  and  against  the  defendant 
Iiecause  it  appears  from  the  facts  proven  in  this 
cause  that  this  suit  was  filed  by  the  county  at- 
torney of  Orange  county,  Tex.,  subsequent  to 
January  1,  1918,  at  wliich  time  he  was  without 
authority  and  power  to  file  this  suit  as  pro- 
vided by  section  3  of  chapter  147  of  the  Acts 
of  the  Thirty-Fourth  Legislature  of  the  state  of 
Texas." 

Article  7687a,  Vemon's  Sayles'  Texas  Civil 
Statutes,  provides  as  follows: 

"Not  later  than  tiie  first  day  of  May,  1916, 
in  all  counties  of  less  than  50,000  inhabitants, 
and  not  later  than  the  first  day  of  May,  1917, 
in  aU  counties  of  more  than  60,000  inhabitants, 
and  not  later  than  the  first  day  of  June  in  every 
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year  following  thereafter,  it  shall  be  the  duty 
of  the  collector  of  taxes  in  the -various  coun- 
ties of  this  state  to  mail  to  the  address  of  every 
record  owner  of  any  lands  or  lots  situated  in 
such  counties,  a  notice  showing  the  amount  of 
taxes  appearing  delinquent  or  past  due  and 
unpaid  against  all  such  lands  and  lots  according 
to  the  delinquent  tax  records  of  their  respec- 
tive counties  on  file  in  the  office  of  the  tax  col- 
lector, and  a  duplicate  of  which  shall  also  have 
been  filed  in  the  oiBce  of  the  comptroller  of 
public  accounts  of  the  state  of  Texas  and  ap- 
proved by  such  officer;  such  notice  shall  also 
contain  a  brief  description  of  the  lands  or  lots 
appearing  delinquent,  and  various  sums  or 
amoiuts  due  against  such  lands  or  lots  for  each 
year  they  appear  to  be  delinquent  according  to 
such  records,  and  it  shall  also  be  the  duty  of 
the  tax  collectors  of  the  various  counties  in 
this  state  not  later  than  the  dates  named,  and 
every  year  thereafter,  to  furnish  to  the  county 
or  district  attorneys  of  their  respective  coun- 
ties duplicates  of  all  such  statements  mailed 
to  the  taxpayers  in  accordance  with  the  pro- 
visions of  this  act,  together  with  similar  state- 
ments, or  in  lieu  thereof,  lists  of  lands  and 
lots  located  in  such  counties  containing  amounts 
of  state  and  county  taxes  due  and  unpaid,  and 
the  years  for  which  due,  on  lands  or  lots  ap- 
pearing on  such  records  in  the  name  of  'Un- 
known' or  'Unknown  Owners,'  or  in  the  name 
of  persons  whose  correct  address  or  place  of 
residence  in  or  ont  of  the  county  said  tax  col- 
lector is  unable  by  the  use  of  due  diligence  to 
discover  or  ascertain ;  and  it  shall  be  the  fur- 
ther duty  of  the  tax  collector  to  furnish  on 
demand  of  any  person  or  persons,  firm  or  cor- 
poration, like  statements  with  reference)  to 
any  particular  lot  or  tract  of  land  for  whatever 
purpose  desired,  which  shall  be  in  all  instances 
certified  by  him  with  the  seal  of  his  office  at- 
tached; said  notices  or  statements  herein  pro- 
vided for  shall  also  recite  that  imless  the  owur 
er  or  owners  of  such  lands  or  lota  described 
therein  shall  pay  to  the  tax  collector  the  amount 
of  taxes,  interest,  penalty  and  costs  set  forth  in 
such  notice  within  90  days  from  date  of  notice, 
then,  and  in  that  event,  the  county  or  district 
attorney  will  institute  suits  not  later  than 
January  1,  next,  for  the  collection  of  such  mon- 
eys, and  for  the  foreclosure  of  the  constitution- 
al lien  existing  against  such  lands  and  lots; 
and  whenever  any  person  or  persons,  firm  or 
corporation  shall  pay  to  the  tax  collector  all  of 
the  taxes,  interest,  penalties  and  costs  shown 
by  the  records  aforesaid  to  be  due  and  unpaid 
against  any  tract,  lot  or  parcel  of  land  for  all 
of  the  years  for  which  said  taxes  may  be  shown 
to  be  dne  and  unpaid,  then  it  shaU  be  the  duty 
of  the  tax  collector  to  issue  to  such  person  or 
persons,  firm  or  corporation  a  redemption  re- 
ceipt covering  such  payment  as  is  now  required 
by  law." 

Article  7688a  provides: 

"Not  later  than  January  1,  1917,  In  counties 
of  less  than  50,000  inhabitants,  and  not  later 
than  January  1,  1918,  in  counties  of  more  than 
50,000  inhabitants,  and  not  later  than  June  1 
of  each  year  thereafter,  it  shall  be  the  duty  of 
the  county  attorney,  or  the  district  attorney  if 
there  l>e  no  county  attorney,  to  file  and  in- 
stitute suits  as  otherwise  provided  by  law  for 
the  collection  of  all  delinquent  taxes  due  at  the 
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time  of  filing  aach  suit  on  land  or  lots  situated 
In  aoch  county,  together  witli  interest,  penal- 
ties and  costs  then  due  as  otherwise  provided 
by  law;  provided,  that  for  the  work  of  filing 
such  suits,  the  county  or  district  attorney  shall 
receive  a  fee  of  $5  for  the  first  tract  of  land  in- 
cluded in  each  suit,  and  |1  for  each  additional 
tract  included  therein ;  provided,  that  where 
unimproved  town  lots  are  sued  upon  or  indnd- 
ed  in  a  suit  with  other  land  or  improved  town 
lots  in  the  same  town,  only  one  such  additional 
fee  shall  be  added  for  each  twenty  lots  or  any 
number  less  than  twenty;  and,  provided  far- 
ther, that  in  counties  containing  over  60,000 
inhabitants  such  attorney's  fee  shall  be  $2.60 
for  the  first  tract  and  50  cents  for  additional 
fees  as  above  provided. 

"The  tax  collector  shall,  in  addition  to  the 
compensation  and  costs  now  allowed  hy  law, 
.  be  entitled  for  making  up  the  delinquent  rec- 
ord or  supplements  thereto  where  necessary  un- 
der this  act  the  sum  of  6  cents  for  each  and 
every  line  of  yearly  delinquencies  entered  on 
said  delinquent  record  or  supplement,  such  com- 
pensation to  be  paid  out  of  the  general  fund 
of  the  county  upon  the  completion  of  said  rec- 
ord or  supplement.  The  tax  collector  shall  al- 
so receive  a  commission  of  6  per  cent,  on  the 
amount  of  all  delinquent  taxes  collected  in  ad- 
dition to  the  commissions  now  allowed  him  by 
law." 

This  statute  has  been  passed  upon  In  this 
state.  In  tbe  case  of  State  v.  Seidell,  IM  S. 
W.  1118,  the  court  said: 

"In  section  1  of  the  same  act  it  is  provided 
that,  in  all  counties  of  less  than  $60,000  inhab- 
itants, die  edlector  of  taxes  shall,  not  later 
than  May  1,  1916,  mail  to  tbe  address  of  every 
record  owner  of  any  land  or  lots  situated  in  their 
respective  oonntles  a  notice,  showing  the  amount 
of  taxes  appearing  delinquent  or  past  due  and 
unpaid  against  such  land  and  lots,  such  notice 
to  contain  a  brief  description  of  the  land  or 
lots  appearing  delinquent  according  to  the  rec- 
ords, giving  the  amount  due  for  each  year,  and 
also  furnish  the  county  or  district  attorney  du- 
plicates of  the  statements,  'or  in  lien  thereof, 
lists  of  lands  and  lots  located  in  such  counties 
containing  amounts  of  state  and  county  taxes 
due  and  unpaid,  and  the  years  for  which  due, 
on  lands  or  lots  *  *  *  in  the  name  of  "Un- 
known" or  "Unknown  Owners"  or  in' tbe  name 
of  persons  whose  correct  address  or  place  of 
residence  in  or  out  of  the  county  said  tax  col- 
lector is  nnable  by  the  use  of  due  diligence  to 
discover  or  ascertain.'    •    •    • 

"Tbe  act  in  question  went  into  effect  on  or 
about  July  29,  1915,  and  expressly  repealed 
article  7707  of  the  Revised  Civil  Statutes  of 
1011,  and  all  other  laws  and  parts  of  laws  in 
conflict  with  tbe  act  The  act  has  made  it  in- 
cumbent upon  the  tax  collector  to  furnish  cer- 
tain statements  to  the  county  or  district  attor- 
ney, and  that  statement  is  a  necessary  and  es- 


sential matter  of  allegation  and  proof.  Tbe 
suits  are  to  be  filed  and  instituted  as  otherwise 
provided  by  law,  but,  in  order  to  prosecute  to 
a  successful  termination  the  suits  authorized 
by  the  act,  certain  duties  are  enjoined  upon  the 
tax  collector,  and  a  statement  of  the  perform- 
ance of  those  duties  and  of  certain  facts  are 
absolutely  essential  to  be  alleged  and  proved. 

"The  last  date,  May  1,  1916,  on  which  tbe 
notice  can  be  given,  in  counties  of  less  than 
50.000  inhabitants,  does  not  enjoin  upon  the 
tax  collector  the  duty  of  sending  out  the  notice 
on  that  date  or  afterwards  as  contended  by  ap- 
pellant, but  fixes  the  date  after  which  no  notice 
can  be  given.  It  means  that  in  the  counties 
having  less  than  50,000  inhabitants  the  notice 
must  be  given  at  some  time  between  the  date 
on  which  the  law  went  into  effect  and  May  1, 
1916.  Tte  statute  is  too  dear  to  demand  con- 
struction. 

"When  this  suit  was  brought  aa  January  U, 
1916,  the  law  of  1915  was  in  effect,  and  the 
suit  purports  to  have  been  brought  ^der  the 
provisions  of  that  law,  and  it  devolved  upon 
appellant,  in  order  to  successfully  prosecute  the 
suit,  to  allege  and  prove  that  the  requirements 
of  the  act  had  been  complied  with.  There  was 
no  such  allegation  in  the  petition. 

"When  certain  things  are  prescribed  In  a 
statute  for  the  protection  of  a  citizen  and  to 
prevent  tbe  sacrifice  of  bis  property,  and  by  a 
disregard  of  which  bis  rights  may  be  jeopar- 
dizied  and  injuriously  affected,  they  are  not 
directory,  but  mandatory.  They  must  be  fol- 
lowed, or  any  acts  thereunder  will  be  null  and 
void.  Cooley  on  Taxation,  pp.  480-486;  French 
V.  Edwards,  13  Wall.  (80  U.  S.)  506,  20  L. 
Ed.  702.  Any  notice  required  as  to  assesEmonts, 
or  as  to  any  subsequent  proceedings,  must  be 
given  in  the  time  and  in  the  mode  prescribed. 
It  has  been  held  that  to  obtain  jurisdiction  by 
publication,  as  was  attempted  in  this  caae,  it 
must  affirmatively  appear  that  the  statute  baa 
been  pursued  strictiy,  and  strict  compliance 
with  its  provisions  followed.  Cooley,  Tax.  p. 
484;  Payson  v.  People,  175  111.  267,  51  N.  E. 
588.  The  unbroken  current  of  authority  sus- 
tains the  proposition  that  property  cannot  be 
taken  from  the  owner  for  taxes  unless  every 
statutory  requirement  affecting  tbe  property  is 
strictly  complied  with.  Carrier  v.  Comstock, 
108  Ark.  515,  159  S.  W.  1097;  Meredith  v. 
Coker,  65  Tex.  29 ;  McCormick  v.  Edwards,  69 
Tex.  106,  6  S.  W.  32;  Bean  v.  Brownwood, 
91  Tex.  684,  45  S.  W.  887." 

Therefore,  from  a  readiQg  of  the  statute 
and  from  the  decision  quoted.  It  appears  that 
the  exceptions  sliould  have  been  sustained, 
and  the  cause  dismissed.  We  see  no  necessity 
for  bringing  this  case  to  this  tribunal  In  the 
teeth  of  a  plain,  statutory  provision. 

Therefore  the  cause  will  be  reversed  and 
remanded,  with  instructions  to  the  lower 
court  to  dismiss  the  same  from  Its  docket 
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BliAOK  y.  SOrTHERN  FILM  SBRVICE 

(111  S.W.) 


BLACK  et  aL  t.  SOUTHERN  FILM  SBRV- 
ICE, Inc.     (No.  7665.) 

(Conrt  of  Cirfl  Appeals  of  Texas.     Oalveston. 

April  4,  1910.     Reliearing  Denied 

April  24,  1919.) 

t.  Saixs  «=»479(1)  —  CoJTDirrowAi,  Sai;e8— 

RElfEDIES    or    SkLUB    —  IVPKOFBB    RKUKF 
GiVlN. 

In  a  suit  by  the  seller  to  recover  the  ti- 
tle and  possession  of  picture  machines,  condi- 
tionally sold,  and  in  the  alternative  to  recover 
part  of  the  purchase  price  with  interest  and 
foreclosare,  the  seller  cannot  recover  both  the 
machines  and  the  purchase  price. 

2.  Affeai,  and  Ebbob  «=»1162— Obounds  fob 
Rktebsai.— Bbboneoub  Jtjdoment  Not  Bk- 

TOBlfABI.B. 

A  judgment,  -which  grants  improper  relief 
to  a  seller  suing  the  buyer,  under  a  conditional 
sale  contract,  cannot  be  reformed  and  afflrmed 
where  neither  the  verdict,  the  lower  court's 
finding  of  fact,  nor  the  evidence  in  the  record 
shows  what  judgment  should  have  been  rendei^ 
ed,  so  that  the  judgment  will  be  reversed,  and 
the  cause  remanded. 

Error  from  Harris  County  Court;  W.  B. 
Monteith,  Judge. 

Action  by  the  Southern  Film  Service,  In- 
corporated, against  the  Xydlas  Amusement 
Company,  a  partnership  composed  of  G.  L. 
Black  and  others.  From  a  Judgment  tor 
plaintiff,  defendants  bring  error.  Reversed 
and  remanded. 

A.  B.  Wilson,  of  Houston,  for  plalntiffg  in 
error. 

Fred  R.  Swltzer,  of  Houston,  for  defendant 
in  error. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  the  defendant  In  error  against  the  Xydlas 
Amusement  Company,  a  partnership  com- 
posed of  A.  J.  Xydlas,  Callie  Xydlas,  and 
G.  I*  Black.  The  suit  was  for  the  recovery 
of  title  and  possession  of  two  picture  ma- 
chines, and  In  the  alternative  for  recovery 
against  defendants  of  the  sum  of  $280,  with 
interest,  and  for  foreclosure  of  a  mortgage 
lien  upon  the  machines,  and  for  recovery  of 
the  further  sum  of  $48  for  repairs  on  said 
machines    and   films   furnished   defendants. 

The  property  was  seized  under  sequestra- 
tion proceedings,  and  was  replevied  by  the 
defendants  G.  L.  Black  and  Callie  Xydlas. 

Defendants  answered  under  oath  by  gen- 
eral demurrer,  and  general  denial,  and  al- 
leged that  Mrs.  Callie  Xydlas  was  a  married 
woman  at  the  time  plaintiff's  cause  of  action 
is  alleged  to  have  accrued,  and  was  not  bound 
or  obligated  to  plaintiff,  and  pleaded  her 
coverture.  Further  answering,  Mrs.  Callie 
Xydlas  alleged  that  she  held  a  chattel  mort- 
gage   upon    the    moVlng   plctnre    madiines 


described  In  plalntllTs  petHdoB,  to  secure  the 
payment  ol  $1,600  loaned  by  her  to  Xydia» 
Amusement  Company  October  4,  1916,  which 
$1,600  was  her  sole  and  separate  property, 
and  that  she  had  a  first  and  prior  lien  upon 
said  machines  by  reason  of  the  execution  of 
said  mortgage. 

£^irther  answering,  defendants  alleged 
plaintiff  warranted  said  machines  would  not 
cause  the  pictures  to  jump,  and  would  give 
a  steady  and  flickerless  light,  and  that  said 
machines  had  not  given  satisfaction  In  that 
respect,  and  bad  not  filled  the  warranties, 
but  that  said  machines  had  required  constant 
aittentlon,  and  had  never  produced  a  flicker- 
less,  steady  light,  and  picture;  that  defend- 
ants had  paid  plaintiff  the  fair  and  reason- 
able value  of  said  machines,  and  was  not 
indebted  to  plaintiff  in  any  sum. 

Plaintiff  filed  a  supplemental  petition,  con- 
sisting of  a  general  demurrer  and  general 
denial,  and  alleged  that  the  chattel  mortgage 
^ven  by  Xydlas  Amusement  Company  to 
Oallie  Xydlas  disclosed  on  its  face  that  the 
obligation  to  be  secured  was  the  community 
estate  of  herself  and  husband;  that  defend- 
ants had  no  notice  until  the  filing  of  the 
answer  that  it  was  her  sole  and  separate 
estate,  and  that  plaintiff  accepted  the  con- 
veyance set  out  in  Its  amended  petition, 
thinking  and  relying  upon  the  fact  that  the 
chattel  mortgage  and  the  obligation  thereby 
semired  was  the  community  property  of  her- 
self and  husband. 

The  cause  was  submitted  to  a  jury  in 
the  court  briow  upoa  special  issoes.  Vpon 
return  of  the  verdict  the  court  rendered  tbe 
fcdlowing  Judgment : 

"Be  it  remembered  that  on  the  3d  day  of 
October,  1917,  the  above  entitled  and  numbered 
cause  came  on  in  its  regular  order  for  trial, 
whoi  came  the  plaintiff  by  its  attorney  and  an- 
nounced ready  for  trial;  also  came  the  defend- 
ant Xydias  Amusement  Company,  a  firm  com- 
posed of  A.  J.  Xydias  and  G.  L.  Black  and  . 
G.  L.  Black  individually  and  Callie  Xydias,  by 
their  attorney,  and  announced  ready  for  trial; 
the  defendant  A.  1.  Xydias,  having  been  outside 
of  the  state  of  Texas  since  the  filing  of  this 
suit,  was  not  served  with  citation.  A  jury  hav- 
ing been  demanded,  thereupon  came  Newton  Bno 
and  five  other  good  and  lawful  men,  who  were 
duly  impaneled  and  sworn  to  try  the  said  cause. 
The  taking  of  testimony  continued  till  October 
4,  1917,  whereupon  the  court  submitted  hia 
charge  to  the  jury  in  the  form  of  special  issues, 
and  after  the  argument  of  counsel  the  jury 
retired  to  consider  of  its  verdict  in  the  form 
of  answers  to  special  issues  submitted  by  the 
court,  as  follows: 

"Special  Issue  No.  1:  'Did  the  plaintiff  war- 
rant the  two  machines  purchased  by  defendant 
to  produce  a  flickerless,  steady  picture^'  To 
which  the  jury  answered,  'No.' 

"Special  Issue  No.  2 :  'Did  the  said  two  ma- 
cliincs  produce  a  steady,  flickerless  picture?' 
To  whid»  the  jury  answered,  'No.' 

"Special  Issue  No.  3 :    'If  you  have  answered 
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the  two  preceding  innea  in  the  affirmatiTe^ 
and  only  in  that  event  answer  the  following 
qneation:  'Was  the  failure  of  the  machines  to 
produce  a  steady,  flickerless  picture  due  to  the 
defendant's  failure  to  properly  operate  the  ma- 
chines?'    To  which  the  jury  answered,  'No.' 

"Special  Issue  No.  4:  'What  was  the  fair, 
reasonable  value  of  the  two  machines  at  the 
time  of  their  purchase?'  To  which  the  jury 
answered,  'Machines'  valne,  $560.00.' 

"Special  Issue  No.  5:  'What  is  the  fair,  rea- 
sonable valne  of  said  two  machines  at  this  time?* 
To  which  the  jury  answered,  'Two  madiines' 
value,  $400.00.' 

"Special  Issue  No.  6:  'What  is  the  fair  ren- 
tal valne  of  said  two  machines  per  month?' 
To  which  the  jury  answered,  'The  rental  value 
of  two  machines,  $60.00  per  month.' 

"Special  Issue  No.  7 :  'On  December  29,  1916, 
the  date  of  the  purported  transfer  of  said  ma- 
chines from  the  Xydias  Amusement  Company 
to  plaintiff,  did  plaintiff  have  notice  of  a  dis- 
solution of  the  partnership  between  A.  J. 
Xydiaa  and  6.  L.  Black?*  To  which  the  jury 
answered,  'No.' 

"Special  Issue  No.  S:  'Was  there  an  under- 
standing between  plaintiff  and  defendant  at  the 
time  of  the  purchase  of  said  two  machines  that 
the  title  to  said  machines  would  remain  in  the 
plaintiff  until  they  were  accepted  and  the  bal- 
ance paid  thereon?"  To  which  the  jury  answer- 
ed, 'Yes.' 

"Which  verdict  of  the  jury  was  in  open 
court  doly  received  and  filed,  and  the  plaintiff 
has  remitted  the  amount  of  $100.00  from  the 
said  sum  of  $400,  being  the  value  of  said  two 
machines  as  found  by  the  jury  in  response  to 
special  issue  No.  5. 

"From  the  evidence  adduced  upon  the  trial 
of  said  causa  the  court  finds  that  the  two  mo- 
tiongraph  picture  machines  involved  in  this  suit 
are  of  equal  value,  and  from  the  findings  of  the 
jury  by  its  verdict,  and  from  other  facts  ad- 
duced in  evidence  and  found  by  the  court,  the 
court  is  of  the  opinion  that  the  plaintiff  should 
recover,  and  here  now  enters  the  following  as 
the  judgment  and  decree  of  this  court  on  this 
1st  day  of  November,  1917: 

"It  is  ordered  and  decreed  by  the  court  that 
the  plaintiff.  Southern  Film  Service,  Incorporat- 
ed, a  corporation,  duly  incorporated  under  the 
laws  of  the  state  of  Texas,  have  and  recover  of 
and  from  A.  J.  Xydias  and  G.  Ii.  Black,  doing 
busipeas  under  the  firm  name  of  Xydias  Amuse- 
ment Company,  the  title  and  possession  of  two 
motiongrapb  picture  machines,  one  now  in  the 
Star,  and  one  in  the  Red  Theater,  In  the  city 
of  Houston,  Tex.,  being  the  same  machines  de- 
scribed in  the  plaintiff's  petition,  and  that  the 
plaintiff  have  its  writ  of  possession  therefor. 

"It  further  appearing  to  the  court  that  on 
or  about  the  10th  day  of  January,  1917,  plaintiff 
caused  a  writ  of  sequestration  to  be  levied  on 
the  above-described  two  machines,  and  that  on 
the  10th  day  of  January,  1917,  the  defendants 
Callle  Xydias  and  G.  L.  Black,  as  principals, 
and  J.  Rosson  and  Herman  Gieseke,  as  sure- 
ties, executed  a  replevy  bond  as  provided  by 
law  in  the  sum  of  $600,  it  Is  ordered,  adjudged, 
and  decreed  by  the  court  that  the  plaintiff  have 
and  recover  of  and  from  the  defendants  Callie 
Xydias  and  G.  L.  Black,  as  principals,  and  J. 
Rosson  and  Herman  H.  Gieseke,  as  sureties, 


j<^tly  and  severally,  the  sum  of  $300,  the  val< 
ae  of  the  said  two  machines,  for  all  of  which 
let  execution  issue. 

"And  that  if  either  or  both  of  the  machines 
be  returned  within  the  time  and  as  provided  by 
law,  the  judgment  herein  rendered  against  the 
said  G.  L.  Blade  individually  and  Callie  Xydias 
and  the  said  sureties  for  the  simi  of  $300  be 
credited  with  the  sum  of  $150  for  each  madiine 
returned,  leas  such  reasonable  amount  of  injury 
or  damages  since  said  replevy  bond  haa  been 
filed  as  may  be  adjudged  by  the  sheriff  or  con- 
stable who  may  be  authorized  under  the  law 
to  make  such  adjudication,  and  in  the  event 
of  payment  of  the  sum  of  $150  in  lieu  of  cither 
of  the  said  machinea  is  made,  the  judgment 
herein  rendered  against  the  said  A.  3.  Xydias 
and  O.  L.  Black,  doing  business  under  the  name 
of  Xydias  Amnsement  Company  tor  the  title 
and  poasessioa  of  said  machinea  shall  be  dis- 
charged and  released  on  each  machine  for 
which  the  said  payment  of  $150  haa  been  made. 

"It  appearing  to  the  court  that  the  plaintiff, 
as  against  the  claim  of  Callie  Xydias,  under 
the  chattel  mortgage  set  up  in  her  answer,  has 
a  prior  lien  to  secure  the  payment  of  the  sum 
of  $140,  principal,  and  $11.20,  interest  accrued 
to  date,  making  the  total  sum  of  $151.20  on 
each  of  said  machines,  it  is  ordered  by  the  court 
that  the  said  lien  in  favor  of  the  plaintiff  for 
the  payment  of  $151.20  on  each  of  the  said  ma- 
chines is  hereby  established,  and  in  the  event 
of  the  return  of  either  of  said  machines  within 
the  time  and  as  required  by  law,  the  plaintiff 
shall  have  an  order  of  sale,  commanding  the 
sale  of  such  machine  or  machines  that  may  bn 
returned,  and,  after  deducting  the  costs  of  sale, 
that  the  proceeds  be  applied  to  the  payment 
of  said  sum  of  $151.20  against  eacb  of  th« 
said  madiinea  as  may  be  returned. 

"It  further  appearing  to  the  court  that  the 
plaintiff  haa  entered  a  remittitur  of  all  rent 
on  said  two  machines  in  excess  of  the  sum  of 
$300,  it  is  ordered  and  decreed  by  the  court 
that  the  plaintiff.  Southern  Film  Service,  In- 
corporated, have  and  recover  of  and  from  G. 
Lk  Black,  Callie  Xydias,  as  principals,  and  3. 
Rosson  and  Herman  H.  Gieseke,  jointly  and 
severally,  the  sum  of  $300,  rent  and  said  ma- 
chines, for  all  of  which  the  plaintiff  shall  have 
its  execution. 

"It  is  further  ordered  and  decreed  that  the 
plaintiffs  have  and  recover  of  and  from  the  de- 
fendants A.  J.  Xydias  and  G.  h.  Black,  part- 
ners doing  business  under  the  name  and  atyle  of 
Xydias  Amusement  Company,  and  G.  L.  Black 
individually  for  the  further  sum  of  $4S.60,  due 
on  open  account,  and  interest  thereon  from  Jan- 
uary 1,  1917,  till  paid  at  the  rate  of  6  per  cent, 
per  annum,  and  for  all  costs  in  this  cause  in- 
curred or  expended ;  and,  because  there  haa 
been  no  service  of  process  upon  the  said  A.  J. 
Xydias,  it  is  ordered  that  execution  do  not  is- 
sue against  the  individual  property  of  A.  J. 
Xydias,  but  do  issue  against  the  estate  and 
property  of  G.  L.  Black  and  the  partnership 
property  and  estate  of  Xydias  Amusement  Qo." 

[1 , 2]  This  judgment  is  so  uncertain  and 
contradictory  In  Its  terms  that  It  cannot  be 
sustained.  It  goes  -without  saying  that, 
if  plaintiff  owns  the  machines  and  is  entitled 
to  recover  their  value  from  defendants  and 
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rents  for  their  wrongtal  detention,  It  Is  not 
entitled  to  recover  tlie  $280  wltli  Interest, 
a  part  of  the  agreed  purcltase  price  of  tlie 
machines.  It  is  equally  clear  that  if  plaintiff 
can  recover  the  |280,  with  Interest  and  a 
f  oredosnre  of  a  lien  on  the  machines,  It  can- 
not recover  the  machines  or  their  rental 
valne.  This  Jndgment  appears  to  give  both 
remedies.  There  Is  nothing  in  the  verdict 
of  the  Jury,  the  findings  of  fact  by  the  trial 
court,  nor  the  evidence  from  which  this  court 
can  determine  what  Judgment  should  have 
been  rendered,  and  we  can  therefore  neither 
reform  this  judgment  nor  render  sudi  Jndg- 
ment as  should  have  been  rendered  by  the 
court  below. 

Upon  this  state  of  the  record  the  judg- 
ment must  be  reversed  and  the  cause  remand- 
ed, and  It  has  been  so  ordered. 

Revised  and  remanded. 


WTSS  et  al.  V.  BOOKMAN  et  aL    (No.  7622.) 

(Court  of  CSvil  Appeals  of  Texas.     Galveston. 
Feb.  28,  1919.    On  Motion  for  Rehear- 
ing, April  8,  1919.) 

1.  Appeat.  aitd  Erbob  «=»722(1)  —  Assion- 
XKRTS  OF  Ebbok— CoNFORurrr  TO  Motion 
>os  New  Tbiai,. 

In  cages  tried  before  the  court  without  a 
Jury,  the  objection  is  no  longer  available  that 
assignments  cannot  be  considered  becatise  they 
are  not  the  same  as  contained  in  the  motion  for 
new  trial  and  were  not  filed  at  the  same  time. 

2.  Appeai,  awd  Hbbob  «=b»880(8)— Right  to 

COMPLATN  OF  JUDOlCBIfT— LAOK  OF  SUFFOBT 
TH  E/VinBHCB. 

Where  there  was  fnll  proof  as  to  appealing 
defendants  they  cannot  raise  any  question  as  to 
whether  or  not  the  judgment  against  other 
parties  defendant  not  appealing  rested  on  any 
evidence. 

8.  Judgment  «s>91  —  Dbcbee  bt  CoicaBNT— 

BiRDINO    FOBCE. 

In  suit  on  vendor's  lien  notes,  the  judgment 
entered  by  agreement  held  binding  on  the  ap- 
pealing defendants,  as  made  in  open  court  and 
entered  of  record  in  full  compliance  with  rule 
47  for  the  district  and  county  courts  (142  8.  W. 
xxi),  in  the  absence  of  objection  even  to  the 
form  of  the  decree,  except  in  two  particulars; 
one  respecting  a  remedy  not  available  to  appel- 
lants, the  other  matter  otherwise  provided  for. 

4.  CouBTs  «s»475(2, 3)— F0BECI.0SUBB  of  Lmr 
—Pendency  of  Administbation. 
In  snit  on  vendor's  lien  notes,  provision  of 
a  consent  judgment  directing  sale  of  the  inter- 
est of  a  decedent's  estate  through  the  district 
court,  which  had  taken  jurisdiction  of  the  en- 
tire controversy  as  to  all  parties  having  any 
interest  to  be  affected  by  the  foreclosure  was 
not  void  merely  because  administration  of  the 
estate  was  pending  in  the  probate  court 
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5.  Judgment  «=»91— Bt  CSonsbnt— Disposi- 
tion or  Rights  of  Defendant— Failube  to 
Mention  by  Name. 

A  consent  judgment  in  a  suit  on  vendor's 
lien  notes,  which  recited  that  all  defendants  had 
been  duly  and  legally  dted,  were  properly  be- 
fore the  court,  and  that  the  rights  and  interests 
of  all  were  determined,  held  to  have  disposed 
of  the  rights  of  a  defendant  whose  name  was  not 
specially  mentioned. 

On  Bolion  for  Rehearing. 

6.  Appeal  and  Ebbob  «=3lll6— Disposition 
— Declabation  as  to  Void  Cbabaoteb  of 

JUDG  MSNT— ReVOBKATION  . 

In  suit  on  vendor's  lien  notes,  where  some 
of  the  vendors,  owning  65  acres  of  the  land 
among  themselves,  were  under  the  consent  judg- 
ment entitled  to  have  their  lands  free  through 
releases  on  payment  of  costs,  but  the  matter 
was  not  originally  assigned  as  constituting  er- 
ror, and  the  incoherent  and  bulky  record  does 
not  disclose  precisely  who  the  parties  were,  or 
what  tracts  were  owned,  the  Court  of  Civil 
Appeals  cannot  declare  the  judgment  void,  or 
reform  it  to  decree  releases  to  those  entitled. 

Appeal  from  District  Court,  Orlmes  Coun- 
ty;   S.  W.  Dean,  Judge. 

Suit  by  P.  B.  Bookman  and  another  against 
William  Wyss  and  others.  From  Jndgment 
for  plalntUfs,  certain  defendants  appeal 
Affirmed. 

Stewarts,  of  Galveston,  and  Thos.  P.  Buf- 
fington,  of  Anderson,  for  appellants. 
H.  L.  Lewis,  of  Navasota,  for  appellees. 

GRAVES,  J.     Appellees,  P.  B.  Bookman 

and  W.  S.  Craig,  brought  this  suit  upon  two 
vendor's  lien  notes  given  to  them  May  3, 
1909,  by  Frank  H.  Thaman  in  part  payment 
of  the  purchase  money  on  1,125  acres  of  land 
in  the  Mary  Austin  league  No.  14,  in  Gal- 
veston county,  which  they  had  contemiK)- 
raneously  conveyed  to  him  with  reservation 
of  a  vendor's  lien  to  secure  paj^ment  of  the 
notes.  Thaman  and  wife,  together  with 
many  other  persons  who  were  alleged  to  have 
acquired  whatever  claims  they  might  have 
against  Any  parts  of  the  land  through  or  un- 
der Thaman,  and  therefore  subject  to  the 
terms  of  the  prior  lien  he  had  so  given 
against  the  whole  of  the  land,  were  made  par- 
ties defendant  This  lien  was  also  declared 
upon,  and  foreclosure  thereof  sought  against 
all  tlie  defendants,  but  Jndgment  for  the 
debt  evidenced  by  the  notes  was  asked 
against  Thaman  alone. 

Frank  H.  Thaman  appeared  and  answered. 
Hon.  Pat  N.  Fahey,  an  attorney  of  the 
Grimes  county  bar,  who  had  been  appointed 
by  the  court  for  that  purpose,  appeared  and 
answered  for  all  the  minor  defendants  and 
for  all  defendants  cited  by  publication  who 
did  not  otherwise  answer.  Certain  other 
defendants  who  are  the  appellants  in  this 
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court,  appeared  and  answered  by  thtit  at- 
torneys, Messrs.  Stewarts,  of  Galveston,  and 
Thomas  P.  Bufflngton,  of  Anderson,  Tex. 

Tbe  court  disposed  of  tbe  case  without  the 
aid  of  a  Jury,  and  on  July  19,  1917,  filed  the 
Judgment,  entered  as  of  date  June  14,  1917, 
^rom  which  this  appeal  proceeds.  On  July 
28,  1917,  the  appellants  filed  a  motion  for 
and  specifically  aslced  a  new  trial,  termed  in 
their  brief  here  a  motion  to  vacate  and  set 
aside  the  Judgment,  which  the  court  upon  the 
same  day  overruled,  and  they  appealed. 

Besides  a  bill  of  exceptions  allowed  to  ap- 
pellants and  designated  in  the  transcript 
here  "Defendants'  Statement  of  Facts,"  there 
iare  two  separate  statements  of  facts  in  the 
record,  one  signed  by  attorneys  for  plain- 
tiffs below  and  by  Pat  N.  Fahey  in  behalf 
of  the  defendants  for  whom  he  had  answer- 
ed, reflecting  the  proceedings  as  affecting 
those  persons,  and  showing  that  Judgment 
upon  full  proof  had  been  r«idei*ed  as  to  all 
of  them,  which  was  approved  by  the  Judge, 
and  the  other  signed  by  the  Judge  alone,  and 
containing  this  recitation: 

"And  the  statement  of  facts,  here  now  pre- 
pared by  the  court  and  ordered  to  I>e'  filed  as  a 
part  of  the  case,  applies  only  to  the  cause  of 
action  and  controversy  as  between  plaintiffs 
and  all  parties  represented  by  the  Stewarts  and 
Judge  T.  P.  BufBngton." 

None  of  ttie  parties  so  represented  by  Mr. 
Fahey  have  appealed,  the  Issues  here  being 
sudt  only  as  are  presented  in  behalf  of  those 
for  whom  Messrs.  Stewarts  and  Judge  Buf- 
flngton acted ;  they  being,  as  before  stated, 
the  sole  appellants. 

[1]  Objection  is  made  to  consideration  of 
any  of  the  assignments  upon  the  ground  that 
they  are  neither  the  same  ones  as  were  con- 
tained In  the  motion  for  new  trial,  nor  were 
they  filed  at  the  same  time,  the  following 
authorities  being  referred  to:  Rule  29  (142 
S.  W.  page  xll);  article  1612,  Vernon's 
Sayles'  Civil  Statutes  1914;  Edwards  v. 
Youngblood,  160  S.  W.  288 ;  Dees  v.  Thomp- 
son, 166  S.  W.  66;  Barliley  v.  Gibbs,  203  S. 
W.  161. 

Much  to  the  lllilng  of  this  court,  however, 
in  Its  preference  for  being  always  permitted 
to  consider  causes  upon  their  merits,  this 
objection  ia  no  longer  available  in  cases 
tried  before  the  court  without  a  Jury,  as 
this  one  was,  under  the  recent  decision  of 
our  Supreme  Court  in  H.  &  S.  Eng.  Co.  v. 
Turney  et  al.,  203  S.  W.  593.  It  Is  there- 
fore overruled. 

[2]  After  a  careful  consideration  of  this 
very  volunflnous  record,  in  the  light  of  the 
different  contentions  made  upon  it  by  the 
appellants,  we  are  unable  to  say  they  have 
pointed  out  any  such  error  as  entitle  them 
to  a  reversal.    Their  main  position  is: 

"The  bill  of  exceptions  and  statement  of  facts 
of  the  court  herein  riiow  condnsively  that  no 
trial  was  ever  had  of  the  case,  and  no  facts  were 


ever  submitted  to  tbe  court  up<«  wUehto  base 
its  judgment" 

Aa  ia  recited  in  the  preceding  statement, 
however,  there  was  full  proof  as  to  the  main 
defendant,  Thaman,  who  executed  the  notes 
sued  on,  and  as  to  all  those  for  whom  the 
attorney  appointed  by  the  court  answered. 
The  statement  of  facts  embodying  this  proof, 
which  was  approved  by  the  court,  showed 
that  the  two  vendor's  lien  notes  declared  up- 
on against  Thaman,  together  with  the  deed 
to  him  reserving  the  lien  upon  the  l,12o 
acres  to  secure  their  payment,  and  all  the 
various  subsequent  deeds  and  instrument* 
down  from  and  under  him,  through  which 
any  rights  in  any  of  the  other  parties  to 
this  ^ult.  Including  the  appellants,  might 
have  flowed,  were  in  evidence.  Neither  Tha- 
man nor  any  of  the  other  defendants  as  to 
whom  that  proof  ai^lled  are  complaining, 
having  entered  no  appeal  from  the  court's 
Judgment  against  them.  In  these  circum- 
stances, with  the  Judgment  Itself  reciting 
that  a  Jury  had  been  waived,  that  all  mat- 
ters of  fact  in  controversy  as  well  as  of  law 
had  been  determined  by  the  court  after  fully 
hearing  and  understanding  the  pleadings,  the 
evidence,  and  the  argument  of  counsel.  It  is 
not  perceived  how  any  question  can  In  this 
court  be  raised  by  appellants  as  to  whether 
or  not  the  Judgment  of  the  court  below 
against  other  parties  not  am)eallng  there- 
from rested  upon  any  evidence. 

[3]  So  far  as  appellants  themselves  are 
concerned,  however,  both  the  bUl  of  excep- 
tions awarded  to  and  the  Judgment  rendered 
against  them  below  recite  that  the  Judgment 
was  an  agreed  one  as  between  them  and  the 
appellees  Bookman  and  Craig;  that  portion 
of  the  Judgment  being  as  follows: 

"The  said  counsel  each  and  all  appeared  in 
open  court  and  announced  that  tbey  had  agreed 
upon  the  terma  [of]  a  judgment,  and  announced 
the  terms  to  the  court,  and  tbey  authorized  the 
court  to  enter  the  judgment  upon  the  agreement, 
and  they  said  they  wonld  prepare  a  decree  and 
submit  same  to  the  court  for  entry  upon  the 
minutes  of  the  court  A  decree  was  prepared 
by  the  plaintiffa'  attorneys  and  submitted  to  me, 
together  with  letters  and  telegrams  passing  lie- 
tween  attorneys  for  plaintiffs  and  defendants, 
and  a  decree  submitted  by  counsel  for  defend- 
ants was  shown  me  by  counsel  for  plaintiffs.  I 
approved  the  decree  submitted  by  plaintiffs' 
counsel  as  being  in  accordance  with  the  agree- 
ment, which  agreement  made  in  open  court  was 
that  the  plaintiffs  should  have  judgment  fore- 
closing their  lien  aa  set  out  in  their  petition 
against  all  of  the  defendants,  the  land  to  be  sold 
in  the  inverse  order  in  whidi  sfune  was  odd  by 
Thaman  to  the  other  defendants.  There  bad 
previously  been  entered  an  interlocutory  judg- 
ment against  the  defendant  Thaman.  The  agree- 
ment further  was  that  upon  payment  of  all 
costs  by  defendants  holding  55  acres  of  the 
land  that  these  defendants  should  have  their 
lands  free.  There  is  no  motion  for  new  trial 
by  defendant  Thaman,  and  he  does  not  com- 
plain of  the  judgment 
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"Before  I  apprared  th«  Jndgmcnt  flnally  re- 
corded, I  satisfied  myself  that  the  plaintUb  had 
ezecnted  a  release  as  to  the  55  acres  of  land  to 
be  delivered  on  i>ayment  of  costs.  These  were 
executed,  as  I  am  informed,  and  no  question 
has  been  raised  as  to  their  execution ;  they  be- 
ing tendered  into  court  on  the  hearing  on  the 
28th  day  of  July,  A.  D.  1817,  upon  the  effort 
to  settle  differencea  as  to  tiie  terms  of  the  judg- 
ment. There  was  only  one  difference  in  the  two 
jadgments  tendered  outside  of  the  65  acres,  and 
that  was  this:  The  jndgmoit  rendered  by 
counsel  for  defendants  provided  for  judgment 
over  against  Thaman,  and  I  told  Oibaon  I  was 
perfectly  willing  to  enter  this  if  he  would  file 
a  sufficient  pleading  and  get  a  waiver  from  Tha- 
man. He  agreed  that  the  judgment  would  be 
void  unless  he  did  so.  This  left  only  one  point 
of  difference  in  the  two  judgments,  and  that  was 
the  release  of  the  55  acres  of  land,  which  was 
to  be  done  upon  payment  of  costs,  as  the  agree- 
ment was  made  in  open  court,  and  as  counsel 
now  admit  was  the  agreement.  The  costs  bad 
not  been  paid,  and  I  had  entered  the  foreclo- 
sure; but  Judge  T.  P.  Buffington  made  the  agree- 
ment to  pay  the  costs,  and  as  he  is  amply 
solvent,  and  I  personally  know  will  carry  out 
his  agreements,  I,  in  open  court,  on  Jaly  28, 
1917,  at  said  hearing,  told  counsel  for  the  de- 
fendants that  I  would  enter  an  order  or  judg- 
ment correcting  the  orlgnal  judgment  as  to  the 
55  acres  of  land,  and  Mr.  Gibson  went  «S  to 
prepare  tiiis  judgment,  but,  instead  of  prepar- 
ing it,  prepared  and  filed  the  motion  for  new 
trial." 

Just  why  this  agreed  Judgment  Is  not  bind- 
ing on  appellants  is  not  apparent.  It  was 
"made  In  open  court  and  entered  of  record" 
in  full  compliance  with  the  requirements  of 
rule  47  for  the  district  and  county  courts 
(142  S.  W.  zzl).  There  was  no  pretense  of 
objection  even  to  the  form  of  the  decree  as 
entered,  except  in  two  particulars:  First, 
appellants  were  not  given  Judgment  over 
against  their  codefendant  Thaman;  second, 
release  of  the  55  acres  was  not  therein  ex- 
pressly provided  for.  In  the  state  of. their 
pleadings,  counsel  for  appellants  himself  con- 
ceded that  the  first  of  these  remedies  was  not 
available  and  could  not  legally  be  accorded 
them;  the  second  was  provided  for  in  the 
court's  acceptance  of  Judge  Bufflngton's  as- 
surance that  the  costs  would  be  paid,  and 
evidently  appellants  have  but  to  await  com- 
pliance therewith  in  order  to  obtain  the  re- 
leases. Upon  neither  ground,  therefore,  can  it 
be  rightly  said  that  any  invalidity  appears 
In  the  Judgment,  nor  is  any  right  to  com- 
plain here  against  it  disclosed. 

Through  a  number  of  assignments  it  is 
further  contended,  however,  that  the  Judg- 
ment Is  void  for  several  reasons — among 
them:  That  it  directs  a  sale  through  the 
district  court  of  lands  belonging  to  the  estate 
of  Thos.  A.  Oxley  while  an  administration 
thereon  was  pending;  that  in  effect  it  au- 
thorizes personal  recovery  against  defend- 
ants dted  by  publication  only,  who  did  not 
answer  in  Vxe  action;    and  that  it  fails  to 


dispose  of  file  defendant  Clem  Schn^der. 
It  may  be  that  these  objections  disclose 
some  irregularities  in  the  general  judgment 
entered ;  but,  if  so,  since  they  relate  to  other 
and  nonappealing  parties  exclusively,  ex- 
cept as  to  Oxley's  administrator,  they  are 
neither  sudi  as  necessarily  render  the  Judg- 
ment inralld  as  to  RiH>ellant8,  nor  of  a  na- 
ture entitling  them  to  complain,  after  fully 
agreeing  to  the  judgment  below  In  so  far  as 
It  affected  their  own  rights. 

[4]  As  to  the  Oxley  estate's  Interest,  the 
provision  directing  its  sale  through  the  dis- 
trict court,  which  had  taken  jurisdiction 
of  the  entire  controversy  as  to  all  parties 
having  any  interest  to  be  affected  by  the  fore- 
dosare,  would  not  be  void  merely  because 
an  administration  upon  that  estate  was  then 
pending  in  the  probate  court  See  Lrauraine 
V.  Masterson,  Vaugban,  et  aL,  193  S.  W. 
708,  712,  et  seq.,  in  which  cases  writs  of  error 
have  been  denied  by  our  Supreme  Court. 

[6]  We  do  not  think  the  contention  that 
defendant  Clem  Schneider  was  not  disposed 
of  borne  out  by  the  recoM.  An  examination 
of  the  Judgment  discloses  that,  while  his 
name  is  not  specially  mentioned.  It  Is  therein 
recited  that  all  the  defendants  had  been  duly 
and  legally  cited,  were  prcqperly  befoK  the 
court,  and  that  the  rights  and  interests  of 
each  and  all  of  them  were  thereby  deter- 
mined. 

There  are  other  similar  criticisms  pre- 
sented; but  after  (^areful  consideration  of 
them  all,  in  the  light  of  the  record  brought 
up,  the  conclusion  is  reached  that  none  of 
them  point  out  reversible  error. 

It  follows  that  the  Judgment  should  be 
affirmed;  that  order  has  accordingly  been 
entered. 

Affirmed. 

On  Motion  for  Behearlng. 

In  the  motion  for  rehearing  attention  Is 
called  to  an  inadvertent  but  wholly  Imma- 
terial error  of  recitation  In  the  original  opin- 
ion.   It  was  there  stated: 

"So  far  as  appellants  themselves  are  concern- 
ed, however,  both  the  bill  of  exceptions  awarded 
to  and  the  judgment  rendered  against  them 
below  recite  that  the  judgment  was  an  agreed 
one  as  between  them  and  the  appellees  Bookman 
and  Craig,  that  portion  of  the  judgment  being 
as  follows." 

This  sentence  should  have  read : 

"So  far  as  appellants  themselves  are  concern- 
ed, however,  both  the  bill  of  exceptions  awarded 
to  them  and  the  statement  of  facts  prepared 
and  signed  by  the  court,,  which  applied  only  to 
the  issues  between  themselves  and  the  appellees, 
recite  that  the  judgment  was  an  agreed  one  as 
between  them  and  the  appellees  Bookman  and 
Craig,  that  portion  of  the  statement  of  facts 
reading  as  follows,"  etc. 

In  acknowledging  the  opportunity  to  make 
the  correction,  it  may  be  added     that  the 


Digitized  by 


Google 


800 


212  SOUTHWBSTEBN  RBPOBTBB 


<!«. 


matter  tben  copied  from  the  record  in  the 
former  opinion  was  correct  in  every  partic- 
ular, being  merely  attributed  to  the  Judg- 
ment, Instead  of  the  statement  of  facts. 

[6]  It  is  quite  evident  from  the  portions 
of  the  statement  of  facts  there  quoted,  as 
appellants  now  contend,  that  some  of  the 
defendants  owning  among  themselTes  55 
acres  of  the  land  were,  under  the  Judgment 
rendered,  entitled  to  liare  their  lands  free 
through  releases  thereof  upon  payment  of 
costs;  but  tliis  matter  was  neither  original- 
ly assigned  as  constituting  error,  nor  does 
the  bulky  and  somewhat  Incoherent  record 
presented  to  this  court  disclose  Just  who 
these  parties  were,  or  what  particular  tracts 
of  land  they  severally  owned.  Manifestly 
under  these  conditions,  this  court  is  in  no 
position  either  to  declare  the  entire  Judg- 
ment void,  or  even  to  so  reform  It  as  to  de- 
cree releases  to  those  entitled  thereto,  which 
might  be  done,  were  the  necessary  facts  be- 
fore us. 

After  a  most  careful  consideration  of  ev- 
ery contention  upon  rehearing,  presented  as 
tbey  are  under  a  criticism  of  the  action  of 
both  this  and  the  trial  court  lacking  some- 
what In  that  high  degree  of  helpful  courtesy 
usually  accorded  the  courts  by  the  able 
counsel  for  appellants,  we  conclude  that  our 
former  disposition  of  the  appeal  was  cor- 
rect, and  must  be  adhered  to.  The  motion 
is  therefore  overruled. 

Overruled. 


KEY  V.  BIO  SANDY  OIL  &  GAS  DEVEL- 
OPMENT CO.  et  al.  .  (No.  9149.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

March  22,  1919.    Rehearing  Denied 

May  17,  1919.) 

1.  Mines  and  Minebai.s  «=355(3)— On.  Lease 

— CONSTKUCTION. 

Instrument  executed  by  the  owner  of  sup- 
posed oil  land  and  designated  as  an  oil  lease  held 
a  conveyance  of  the  mineral  rights  in  the  land 
subject  to  defeasance  for  failure  to  pay  the 
rentals  as  stipulated,  and  subject  to  the  further 
contingency  of  termination  after  expiration  of 
a  five-year  period  by  failure  to  discover  the 
minerals  mentioned  in  paying  quantities,  and 
failure  to  exercise  ordinary  diligence  after  dis- 
covery to  mine  same. 

2.  Mines  and  Minekalb  $=>74^-Oii.  Lease— 

AOREEMENT   BY    LeSSOB   —    BINDING    PoBCE 
UPON  PXTBCHASEB  AND  HiS  LESSEE. 

The  agreement  by  the  lessor  of  supposed  oil 
land  that  the  well  drilled  by  the  lessee  company 
to  a  depth  of  2,000  feet  was  a  complete  well 
within  the  meaning  of  the  lease  was  binding  up- 
on her  and  upon  the  buyer  from  her,  who 
bought  the  land  with  full  notice  of  the  con- 
struction of  the  lease,  and  also  upon  the  buyer's 
lessee,  who  took  his  lease  with  notice  of  the 
same  fact 


3.  Minks  and  Minekals  «=>75-Oii. 
CoNTiinjATioiT  —  Payment  of  Considera- 
tion. 

The  $500  paid  by  the  lessee  of  supposed  oil 
land  in  addition  to  a  full  performance  by  his 
assignee  of  the  drUUng  contract  stipulated  in 
the  lease  held  a  full  payment  of  the  considera- 
tion required  for  continuation  of  the  lease  for 
the  five-year  period  stipulated  in  it 

4.  Mines  and  Minebals  «=»78(1)— On.  TJkabk 
— Pbrfobicanoe  ov  C^ntbaotuai.  Oonbid- 

BBATION. 

The  contractual  consideration  of  a  five- 
year  oil  lease  having  been  fully  performed  by 
the  lessee  by  drilling  a  well,  the  lessee  was 
under  no  obligation  to  drill  another  well  in  or- 
der to  hold  the  lease  for  the  five-year  period. 

Appeal  from  District  Court,  Eastland  Coun- 
ty;  Joe  Burkett,  Judge. 

Suit  by  George  D.  Key  against  the  Big 
Sandy  Oil  &  Gas  Development  Company  and 
others.  From  an  order  dissolving  temporary 
writ  of  Injunction,  plaintiff  appeals.  Af- 
firmed. 

Marshall  Spoonts,  of  Ft  Worth,  and  Earl 
Conner,  of  Eastland,  for  appellant 

J.  J.  Butts,  of  Cisco,  and  0.  L.  McCartney, 
of  Brownwood,  for  appellees. 

DUNKLIN,  J.  George  D.  Key  has  appeal- 
ed from  an  order  of  the  Judge  of  the  district 
court  of  Eastland  county,  dissolving  a  tem- 
porary writ  of  injunction  theretofore  issued, 
restraining  the  Big  Sandy  Oil  &  Gas  Devel- 
opment Company,  a  private  corporation,  and 
John  Leonard  and  T.  K.  Simmons,  from  drill- 
ing an  oil  well  on  a  tract  of  2,840  acres  of 
land  situated  In  Eastland  county. 

Xt  the  time  of  the  institution  of  the  suit 
by  Key,  the  defendant  Simmons  was  making 
preparations  to  put  down  a  test  well  for  oil, 
and  was  claiming  the  right  so  to  do  under 
and  by  virtue  of  what  Is  commonly  known 
as  an  oil  and  gas  lease,  dated  December  9, 
1914,  executed  by  Mrs.  Willie  Scarborough 
to  Herbert  Lane,  who  transferred  all  his  In- 
terest therein  to  the  defendant  company,  and 
which  in  turn  assigned  the  lease  to  Simmbns. 
The  lease  contained  the  following  stipula- 
tions: 

"The  lessors  in  consideration  of  $500,  the 
receipt  whereof  is  hereby  acknowledged,  do  here- 
by grant,  demise  and  let  unto  the  said  lessee 
all  the  oil,  gas,  gold,  silver,  lead  and  zinc  in 
and  under  the  following  described  land  with 
covenant  for  the  lessee's  quiet  enjoyment  from 
the  title  and  that  lessor  has  the  right  to  con- 
vey the  premises  to  the  said  lessee.    •    ♦    • 

"To  have  and  to  hold  unto  and  for  the  use  of 
lessee  for  the  term  of  five  years  from  the  date 
hereof  and  as  much  longer  as  gas,  oil,  gold,  sil- 
ver, coal,  lead,  or  zinc  is  produced  in  i>aying 
quantities.  Boyalty  to  the  lessors  Willie  Scar- 
borough and  her  assigns  ^  of  all  the  oil  pro- 
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dnced  and  wved  from  the  premia«8,  deUveted 
free  of  expense  into  the  tanks  or  pipe  lines  to 
the  lessors'  credit.  Should  a  well  be  found  pro- 
ducing gas  only  then  the  lessor  shall  be  paid  for 
each  well  the  sum  of  $100  for  each  year  as  long 
as  gas  is  sold  therefrom  payable  quarterly  when 
so  marketed. 

"Lessee  agrees  to  complete  a  well  on  said 
premises  within  one  year  from  date  hereof  or 
pay  lessor  Willie  Scarborough  or  her  assigns 
25  cents  an  acre  per  annum  payable  quarterly 
from  the  9tb  day  of  December,  1915,  until  said 
well  is  completed  or  this  lease  surrendered, 
which  surrender  is  made  complete  and  binding 
upon  failure  of  lessee  to  make  such  payment. 
And  the  drilling  of  such  well  riiall  be  full  con- 
sideration to  lessor  for  grant  herein  made  to 
lessee  with  exclusive  right  to  drill  one  or  more 
additional  wells  oi»  said  premiaea  durkig  the 
existence  of  the  lease." 

After  the  execntlon  of  tbe  lease,  Mrs.  Scar- 
borough, wbo  then  owned  the  fee-almple  ti- 
tle to  tlie  landl,  co&Teyed  that  title  to  £.  J. 
Ward,  who  purchased  the  land  with  JtnU  no- 
tice of  the  lease,  which  had  been  doly  re- 
corded In  the  deed  recards  of  Eaatland  coun- 
ty. On  October  17,  181B,  Ward  executed  an 
oil  and  gas  lease  on  the  land  to  plaintiff. 
George  D.  Key,  upon  the  supposition  that 
the  lease  theretofore  executed  to  Herbert 
Lane  had  lapsed  and  was  no  longer  of  any 
legal  effect 

The  record  before  us  contains  a  state- 
ment of  facts  showing  the  evidence  intro- 
duced upon  the  hearing  of  defendant's  mo- 
tion to  dissolve  the  temporary  writ  of  In- 
junction. The  evidence  so  Introduced  estab- 
lished without  controversy  the  following 
facts,  additional  to  those  already  cited  above: 
After  Herbert  Lane  transferred  the  lease  to 
the  Big  Sandy  Oil  &  Oas  Development  Com- 
pany, that  company  began  drilling  a  well  ott 
the  land  for  oil,  and  the  well  was  drilled  to 
a  depth  of  2,000  f^t  prior  to  Decemb^  9, 
1915.  The  discovery  of  oil  had  been  expect- 
ed at  a  depth  of  1,700  or  1,800  feet,  and  after 
the  d^th  of  2,000  feet  bad  bem  readied  Mrs. 
Scarborough  agreed  with  the  defendant  eem- 
pany  that  the  well  had  been  completed  with- 
in the  meaning  of  the  terms  and  conditions 
of  the  lease,  and  that  the  entire  considera- 
tion for  the  lease  for  the' full  period  of  five 
years  from  and  after  December  4,  1914,  had 
been  paid.  However,  the  company  concluded 
to  drill  the  well  deeper,  and  with  the  con- 
sent of  Mrs.  Scarborough  did  sink  it  to  a 
depth  of  2,600  feet,  but  no  oil  or  gas  was 
found  even  at  that  depth.  The  company  ex- 
pended about  $40,000  In  drilling  the  well. 
During  the  summer  of  1916  the  derrl<^  and 
machinery  was  moved  off  the  land,  and  no 
further  drilling  was  done  thereon. 

The  deed  from  Mrs.  Scarborough  to  B.  J. 
Ward  was  not  made  until  after  the  company 
had  ceased  drilling  operations,  and  at  the 
time  Ward  purchased  the  land  he  had  notice 
of  Mrs.   Scarborough's  agreement  with  th 


d^endaat.c<Hupany  that  the  well  bad  been 
oompieted  in  compliance  with  the  terms  of 
her  lease  to  Herbert  lane;  the  plaintiff, 
K;ey,  bad  notice  of  the  same  facts  at  the  time 
he  leased  the  land  from  Word. 

The  only  two  grounds  alleged  In  plaintiff's 
petltlo^i  tor  avoiding  the  lease  to  Herbert 
Lane  which  are  brought  forward  in  appel- 
lant's briefs  «re:  First,  that  the  lease  was 
made  for  the  benefit  of  the  lessor,  and  as 
there  has  been  no  production  of  oil.  Ward,  as 
assignee,  of  the  lessor,  was  entitled  to  again 
lease  the  land  for  the  purpose  of  developing 
oil  thereon,  in  the  absence  of  proper  dili- 
gence on  the  part  of  the  original  lessee  or 
his  assLpiees  to  further  teat  the  land  for  the 
discovery  of  oil;  second,  that  the  original 
lease  had  been  abandoned  by  the  lessee  and 
his  assignees  by  reason  of  the  fact  that,  aftei? 
making  an  unsuccessful  attempt  to  diiscover 
oil,  the  machinery  had  been  moved  off  the 
land,  and  no  further  attempt  bad  been  made 
to  develop  oil  thereon. 

As  shown  by  the  facts  already  stated,  the 
Qve-year  period  stipulated  in  the  lease  to 
Herbert  Lane  will  not  expire  until  the  9th 
day  of  December,  1919.  The  defendant  Sim- 
mons acQulred  his  lease  from  the  Big  Sandy 
Oil  &  Qas  Development  Company  on  Octob^ 
8,  1918,  and  he  was  preparing  to  begin  th^ 
drilling  of  a  w«U  on  the  land  on  December 
14,  1918,  whoi  he  wa«  prevented  from  so 
doing  l^  the  temporary  writ  of  injunction 
Issued  in  this  cause,  sued  out  by  the  plain- 
tiff. 

[1]  It  cannot  be  doubted  that  the  instru- 
ment executed  by  Mr&  Scarborouf^  to  Her- 
bert Lcme,  and  designated  as  an  oil  lease, 
was  a  conveyance  of  the  mineral  rights  In 
the  land  subject  to  defeasance  for  failure  to 
either  drill  a  well  or  pay  the  rentals  stipu- 
lated in  the  lease,  and  subject  to  the  further 
contingency  of  a  termination  of  such  title 
after  the  expiration  of  the  flve-year  period 
mentioned  in  the  lease,  by  fiiUore  to  discover 
the  minerals  mentioned  in  the  lease  in  pay- 
ing quantities,  and  failure  to  exercise  ordi- 
nary diligence  after  such  discovery  to  mine 
the  same.  Texas  Co.  v.  Daugherty,  107  Tex. 
228,  178  S.  W.  717,  L.  B.  A.  1917P,  969. 

[2]  The  agreement  of  the  lessee  to  "com- 
plete llie  well"  might  be  said  to  .be  ambigu- 
ous, but  Mrs.  Scarborough  and  the  oil  com- 
pany that  drilled  the  well  agreed  upon  the 
meaning  of  that  term,  and  the  agreement  by 
Mrs.  Scarborough  that  the  well  drilled  to  a 
depth  of  2,000  feet  was  a  complete  well  with- 
in the  meaning  of  the  terms  of  the  lease  was 
binding  upon  her  and  upon  Ward,  who 
bought  the  land  with  full  notice  of  that  con- 
struction of  the  lease  by  his  vendor,  and  also 
upon  Key,  who  took  his  lease  with  notice  of 
the  same  fact.  Heldenheimer  v.  Cleveland, 
17  S.  W.  524,  and  authcMTltles  there  dted. 

[3, «]  Herbert  Lane  paid  $500  for  the  lease 
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at  the  time  he  acquired  It  That  considera- 
tion, In  addition  to  a  full  performance  of  the 
drilling  contract  stipulated  In  the'  lease,  was 
a  full  payment  of  the  consideration  lor  a 
continuation  of  the  lease  for  the  period  of 
ffve  years  ending  December  9, 1919.  The  con- 
tractual consideration  for  drilling  having 
been  fully  performed  the  lessee  "was  under 
no  obligation  to  drill  another  -well  In  order 
to  hold  the  lease  for  the  flve-year  period. 
O'Nell  v.  Sun  Co.,  58  Tex.  Cly.  App.  167,  128 
S.  W.  174;  Great  Western  OH  do.  v.  Car- 
penter, 43  Tex.  Civ.  App.  229,  93  S.  W.  59. 
Since  the  consideration  for  the  exclusive 
right  to  develop  oil  on  the  land  for  the  full 
period  of  Ave  years  had  been  fully  i«id,  the 
owner  of  the  title  cannot  be  heard  to  com- 
plain that  the  lessee  did  not  drill  another 
well  within  the  flve-year  period  as  a  further 
consideration  for  thelease  for  that  period. 
■  'Dnder  such  drcumstances  we  are  unable 
t6'  perceive  how  the  question  of  abandonment 
of  the  lease  could  arise.  In  the'  absence  of 
any  plea  of  Innocent  purchaser  or  any  snp- 
tMsahle  facts  upon  which  to  base  such  a 
t)lea.  Furthermore,  according  to  the  testi- 
mony of  Key  himself,  prior  to  his  lease  from 
Ward,  he  had  notice  from  Herbert  Lane  that 
defendant  company  was  still  claiming  rights 
under  the  original  lease. 

For  the  reasons  indicated  the  Judgment 
of  the  trial  coort  is  affirmed. 


fiOWDBN  V.  ROWDEN.     (No.  6218.) 

.(Conrt  of  Civil  Appeals  of  Texas.    S»n  Antonio. 
May  7.  1919.) 

1.  DivoBCK  $=>9d  —  Pleading  —  Cbuel  Awn 

INBCHAN       TRBATMEnr  —  AIXEOATI0I7       OF 

Facts. 
Cross-action  in  divorce  suit  aUsgin^  "cmel, 
harsh,  and  inhumaji  treatment,"  though  in 
words  of  statute,  does  not  state  cause  of  ac- 
tion for  divorce;  it  being  necessary  to  state 
the  facts  and  circumstances  constituting  the 
cruel,  harsh,  and  inhuman  treatment. 

2.  DivoBCK  «=3»88,   124— FiiBADiM&^-Fiioor. 

Accurate  pleading  and  dear  Kad  oOaviacing 
proof  should  be  demanded  before  tiie  nacriage 
relation  is  dissolved. 

Error  from  Distiict  Court,  Bexar  County ; 
.  S.  O.  Tayloe,  Judse. 

Suit  by  Eugene  G.  Rowden  against  Gertrude 
Rowden,  in  which  defendant  filed  cross- 
uotlon.  Decree  for  defendant,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

Bee  &  Lange  and  IJeonard  Dou^ty,  all  of 
.'San  Antonio,  and  J.  N.  Townsend,  of  Dallas, 
for  plaintiff  in  error. 


FliT,  C.  jr.  This  is  a  salt  for  a  divorce  and 
custody  of  a  male  child  eight  years  of  age,  in- 
stituted by  plaintiff  against  defendant.  The 
suit  was  filed  on  January  10, 1918,  and  sought 
a  divorce  on  the  ground  of  abandonment  and 
cruel  and  unkind  treatment  of  plaintiff  by  de- 
fendant, and  on  April  29,  191S,  defendant  an- 
swered by  a  denial  of  the  charges  and  filed  a 
cross-action  alleging  "cruel,  harsh,  and 
inhuman  treatment"  of  her  by  plaintiff,  and 
she  sought  a  divorce.  The  court  decreed  a 
divorce  In  favor  of  defendant  and  gave  her 
custody  of  the  boy,  James  'Rowden,  with  the 
privilege  to  plaintiff  of  visiting  him  once  a 
month.  This  writ  of  error  was  applied  for 
on  August  21,  191& 

[1]  The  first  assignment  of  error  assails 
the  cross-action  on  the  ground  that  it  falls 
to  allege  a  sufficient  cause  for  divorce.  The 
pleadings  of  app^lee  are  very  general,  merely 
stating  that  cmel,  harsh,  and  inhuman  treat- 
ment caused  her  to  leave  her  husband  on  Oc- 
totier  13,  1017.  What  language  was  used  or 
acts  done  ooastltodng  the  crael  treatment 
was  not  pleaded.  IJistng'  the  words  of  the  stat- 
ute are  not  sufficient.  As  said  by  CHilef  Jus- 
tice Hemidilll  In  Wright  v.  Wrif^t,  S  Tex.  168: 

"The  allegations  of  the  petition  tested  by  the 
provieious  of  the  statute  and  the  rules  of  plead- 
ing, particularly  In  controversies  of  this  rfiar- 
acter,  are  vicious  from  want  of  gpeciflcation  of 
facts  constituting  the  offenses,  or  even  aver- 
ments of  a  coarse  of  miscondnct,  from  which 
the  class  of  facts  relied  upon  might  be  inferred. 
The  terms  of  the  statute  'excesses,'  cruel  treat- 
ment and  outrages,  are  condusiona  from  facts, 
or  are  rather  compound  questions  of  law  and 
facts;  the  constituent  acts  and  circumstances 
of  which  should  be  set  forth,  that  the  court  may 
judge  whether  in  legal  contemplation  they  are 
within  the  description  of  the  offenses  that  are 
by  statate  good  grounds  for  divorce." 

No  court  oould  discover  frcmi  the  allega- 
tions of  the  cross-ax^tlcm  what  the  cruel  and 
inhuman  acts  were.  For  14  years  the  allega- 
tions show  defendant  had  sustained  the  rela- 
tion of  wife  to  plaintiff  and  had  borne  him 
a  son,  now  over  8  years  of  age.  After  all 
these  years,  for  some  reason  not  apparent 
from  the  pleading,  she  abandons  him  and 
seeks  to  annul  her  marriage  on  vague  and  in- 
definite charges,  Insufficioit  to  form  the  ba- 
sis for  a  judgment  of  divorce.  The  petition 
is  no  better,  and  fails  to  stnte  any  cause  for 
divorce. 

[2],  No  cause  of  action  is  allied  in  either 
petition  or  cross-action,  but  there  is  an  utter 
disregard  of  the  rules  and  the  requirements 
of  good  pleading.  No  kind  of  a  partnership 
should  be  dissolved,  much  less  one  which  at 
one  time  was  considered  the  most  sacred  of 
human  relations,  upon  pleadings  so  loose,  in- 
definite, and  unsatisfactory.  In  the  Interest 
of  a  clean  civilization,,  accurate  pleading  and 
clear  and  convincing  proof  should  be  demand- 
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ed  b^ore  Osb  marriage  relfctloa  to  dissolved. 
No  physical  vlolenee  Is  pleaded,  nor  mcb 
crnel  conduct  aa  would  produce  auch  mental 
distress  that  vronld  at  least  threaten  to  Impair 
or  destroy  the  health  of  the  injured  party. 
As  said  by  the  Supreme  Court  in  Eastman  y. 
Eastman,  75  Tex.  473, 12  S.  W.  U07: 

"It  has  generally  been  held  that,  when  there 
is  no  physical  Tiolence,  the  cmel  conduct,  in 
order  to  warrant  a  divorce,  must  be  sach  as 
mil  produce  a  degree  of  mental  distress  which 
threatens  at  least  to  impair  the  health  of  the 
injured  party." 

The  pleadings  in  this  case  do  not  pretend 
to  meet  any  such  rules,  which,  although  sane* 
tified  by  the  experienced  and  hallowed  by  the 
dvliization  which  has  come  from  their  observ- 
ance, have  become  a  mere  whisper  from  the 
past,  to  which  heed  is  no  longer  given.  It  is 
well  to  take  our  bearings  occasionally,  to  as- 
certain our  location  and  discover  the  break- 
ers ahead  of  our  social  and  domestic  Ufe, 
whl<*,  if  wrecked,  in  the  long  run  will  destroy 
our  political  Ufe  and  dvillBatlon. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


PENNINGTON  v.  FliBMINO  et  al    (No.  9TOJ 

(Oourt  of  Civil  Appeals   of  Texas.     El  Paao. 
May  8,  1919.) 

1.  Apfkai.  JlND  Bkbob  «b9846<5>— Rkvibw— 
Absknok  xtr  FiNoiNos  of  FaiCt  o&  Conolu- 

SION8  or  I4W. 
No  findlBga  <^  fact  or  ecmdusions  of  law 
having  been  filed  by  the  court  below,  the  judg- 
ment must  be  sustained,  if  there  is  sufficient  evi- 
dence to  support  it  upon  any  theory  of  the  case. 

2.  Pabtnbrshif  C=9217(3)  —  Evidsncb  to 
SuPPOBT  FisDiNG— Pabtnibship  Debt. 

In  an  action  against  tw,o  defendants  as  part- 
ners, where  the  record  disclosed  an  admitted 
partnership  and  the  evidence  supports  a  find- 
faig  of  partnership  debt,  and  that  the  variona 
nndispnted  items  of  the  account  were  personal- 
ty obtained  by  one  of  defendants  and  charged 
to  the  partnership  account,  the  evidence  is  suf- 
ficient to  support  findinga  for  plaintiff. 

3.  Frattds,  STATtTTE  09  43»14— PaomsB  TO 
Akswcb  fob  Anothkb's  Dbbt— Pabtz«kb- 
SHir  DxBT. 

In  an  action  npon  an  open  accoont  for  goods 
sold  to  as  alleged  partnendiip,  where  one  defend- 
ant denied  the  rdation,  alleged  that  the  other 
defendant  was  primarily  liable,  and  pleaded 
the  statute  of  frauds,  held,  that,  where  the  debt 
was  a  partnership  one  -th^  statute  of  frauds  had 
no  application. 

4.  PABTirKBSHIF  $=3219(1)— ACTION  rOB  PABT- 

RBBSHiF  Dkbt— JnooMENT  roB  Onk  Pabt- 

NEB  AS  Against  Another. 
Where  judgment  was   entered  against  two 
partners,  it  must  be  presumed  that  the  court 
found  the  debt  to  be  a  partnership  one  as  al- 


leged, and  one  partner  cbdd  hot  obtala  Judgment 
over  against  anotiber  without  gping  inte  a  set' 
tlement  qf  the  partnerahip  ftccoanta,  which 
would  not  be  proper  in  aucb  an  action. 

Appeal  from  Palo  Pinto  County  Court;  J. 
T.  Ranspot,  Judge. 

Action  by  W.  W.  Fleming  against  W.  H. 
Pennington  and  another.  Judgment  for 
plaintiff  against  both  ddfendants,  and  that 
the  defendant  W.  H.  Pennington  take  noth- 
ing on^hi9.  cross-action  against  defendant  W. 
P.  Alexander,  and  the  defendant  Pennington 
appeals.  •  KAfilrmed.    . 

Penlx  &  Mlll^,  of  Mineral  Wells,  for  appel 
lant 
P.  <X  Senders,. of  Straws,  for  appellees. 


HIGOINS,  J.  Fleming  sued  aKtellant, 
Pennington,  and  appellee  W.  P.  Alexander, 
upon  an  open  account  for  goods,  wares,  and 
merchandise,  sold  and  delivered,  alleging  that 
defendants  were  partners,  and  that  the  items 
In  the  actofint  were  sold  to  the  partnership. 
Pennington,  under  oath,  denied  tlie  partner- 
ship, and  fnrtlier  irfeaded  the  statute  of 
frauds.  He  also  asked  Judgment  over  against 
Alexander  for  any  Judgment  whldj  might 
be  rendered'  against  him  npon  the  theory  that 
the  debt  sued  upon  was  the  personal  debt  of 
Alexander,  who  was  primarily  liable  there- 
for. The  account  was  carried  in  the  name 
of  Alexander  upon  Fleming's  books.  The 
easel  was  tried  wlthoat  a  Jury,  and  Judgment 
rendered  In  favor  of  Fleming  against  Alex- 
ander and  Pemington^  and  that  Penningtes 
take  nothiilg  by  bis  ctoas-actloa  against  Ales- 
ander. 

Opinion. 

[1]  1.  No  findings  of  fact  or  conclusions  of 
law  having: teen  fllM  by  the  Court. below,  the 
Judgment '  most  be  tnistalned  if  there  is  suf- 
fldeBt  etrldence  to  support  the  same  won 
any  theory  of  tlw  case. 

[2]  a.  Olhece  is  no  dispute  as  to  the  items 
ot  t^fr  aomnnt  nor  of  the  prices  charged 
tt&Xitoi.  An  rumination  of  the  record  dis- 
closes an  admitted  partqership  between  Alex- 
ander and  Pennington,  and  the  evidence  is 
sufficient  to  support  a  finding  that  the  debt 
was  a  partnership  debt.  It  is  shown  that 
various  items  of  the  account  were  personally 
obtained  by  Pennington,  and  that  he  had 
same  charged  to  the  account  Without  de- 
tailing the  evidence  at  length,  we  conclude 
that  It  was  sufficient  to  support  the  finding 
indicated, 

[3]  3.  The  debt  being  a  partnership  one, 
the  statute  of  frauds  has  no  application. 

[4]  4.  Since  it  must  be  presumed  that  the 
court  found  the  debt  to  be  a  partnership  one, 
PennlDgton  could  not  obtain  Judgment  over 
against  Alexander  without  going  into  a  set- 
tlement of  the  partnership  accounts.     This 
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was  not  attempted  to  be  done,  and  It  would 
not  tn  this  suit  have  been  proper  so  to  do. 

Judgment  over  against  Alexander  was 
therefore  properly  refused.  IxxAhart  v.-Ly- 
tte,  47  Tex.  452 ;  O'Neill  v.  Brown,  61  Tex.  34. 

Upon  the  views  expressed,  the  assignments 
are  all  without  merit 

Affirmed. 


BARRY  V.  STATE. 


(No.  9168.) 

Ft  Worth. 


(Court  of  Civil  Appeals  of  Texas. 
April  26,  19190 


1.  Injunction   *=»118(1)  —  Petition— Sdtwi- 
ciENCY— Violation  of  Sunday  Laws. 

In  suit  by  the  state  to  enjoin  the  operation 
of  a  moving  picture  show  on  Sunday  as  in  vio- 
lation of  Penal  Code,  art  302,  a  petition  failing 
to  allege  facts  showing  that  defendant  was 
actually  conducting  such  a  show  in  violation 
of  the  statute  hM  insufficient 

2.  Injunction  <B=3li02—aBouNDB— Violation 
or  CsiiaRAi.  Statutes. 

An  injuuotion  will  not  issue  to  restrain  the 
operation  of  a  moving  picture  show  on  Sunday, 
where  such  operation  constitutes  a  misdemeanor, 
ponidiable  under  Pen.  Code  1911,  art  302,  and 
BO  property  rights  of  complainant  are  involved. 

Appeal  from  District  Court,  Eastland 
Oounty;  Joe  Burkett,  Judge. 

ProoeedingB  for  injnncdon  by  the  state  of 
Texas  against  A.  J.  Barry.  Ftom  an  order 
granting  a  temporary  writ  defendant  appeals. 
Order  vacated,  and  writ  annulled. 

Earl  Conner,  of  Eastland,  for  appellant 
G.  6.  Hazel,  of  Eastland,  for  the  State. 

DDNKLIN,  J.  A.  3.  Barry  ttas  appealed 
from  an  order  of  the  Judge  of  the  district 
court  granting  a  temporary  writ  of  injunction 
restraining  him  from  operating  a  moving 
lecture  show  on  Snnday  in  Eastland  County. 

The  writ  was  granted  In  chambers  on  an 
ex  parte  hearing  of  a  petition  presented  by 
ttie  county  attorney  and  duly  verified  by  him. 
The  following  is  a  copy  of  the  petition: 

"G.  G.  Hazel,  county  attorney  of  said  county, 
represents  unto  your  honor  that  an  information 
has  been  presented  in  the  county  court  of  East- 
land county,  and  is  now  pending  therein,  against 
A.  J.  Barry,  the  same  being  criminal  cause  No. 
8417,  on  the  docket  of  said  court,  wherein  said 
A.  J.  Barry  is  dmrged  with  operating  a  moving 


picture  fdiow  on  Sunday,  I^bruary  28,  A.  D. 
1919;  that  the  said  A.  J.  Barry  will  continue 
to  carry  on  said  business  in  violaticm  of  the  law 
of  the  state,  unless  restrained  by  your  honor; 
that  your  applicant  is  interested  herein,  he 
being  a  resident  of  said  neighborhood,  and  coun- 
ty attorney  of  said  county  in  which  said  busi- 
ness is  being  carried  on  by  the  said  A.  J. 
Barry.  Wherefore  your  applicant  prays  tiiat 
the  said  A.  J.  Barry  I>e  cited  to  appear  and  an- 
swer therein,  and  that  your  honor  hear  proof 
and  make  an  order  restraining  the  said  A.  3. 
Barry  from  carrying  on  said  business  on  Sun- 
day, or  such  other  order  in  the  premises  as  your 
honor  may  deem  advisable." 

[1]  By  article  302  of  the  Penal  Code  of  the 
state  It  is  made  a  misdemeanor  punishable  by 
fine  for  any  one  to  conduct  on  Sunday  a  place 
for  public  amusement  where  an  admission  fee 
is  charged.  But,  wlille  the  petition  contains 
the  allegation  that  an  information  has  been 
filed  against  Barry  as  a  basis  for  criminal 
prosecution  for  the  offense  mentioned,  there 
is  no  all^ation  that  he  lias  in  fact  been  en- 
gaged in  operating' a  moving  picture  show  on 
Sunday  and  charging  admission  fees  thereto. 
The  allegation  to  the  effect  that  Barry  "will 
continue  to  carry  on  said  business  in  viola- 
tion of  the  law  of  the  state  unless  restrained 
by  your  honor"  is  a  mere  conclusion  of  the 
pleader  wltboat  stating  the  facts  which 
would  constitute  such  a  violation  of  the  crim- 
inal statute.  The  absence  of  any  allegation 
of  fact  showing  that  Barry  was  conducting  a 
moving  picture  show  <m  Snnday  in  vlolatioa 
of  the  criminal  statute  would,  of  itself,  ren- 
der the  petition  for  Injunction  wholly  Insuffi- 
cient as  a  Imsls  for  the  writ  that  was  issued, 
even  though  it  could  be  said  that  an  injunc- 
tion will  lie  to  restrain  a  violation  of  that 
criminal  statute. 

[2]  Furthermore,  In  the  absence  of  some 
special  statutory  authority  therefor.  It  is  a 
familiar  rule  that  an  injunction  will  not  issue 
to  restrain  the  commission  of  an  act  consti- 
tuting a  misdemeanor  punishable  under  the 
criminal  statutes  where  no  property  rights  of 
tlie  complainant  are  Involved.  York  v.  Ysa- 
gnairre,  81  Tec.  Civ.  App.  26,  71  8.  W.  663; 
Manor  Casino  v.  «tate,  84  S.  W.  769;  14  R. 
O.  Ii.  pp.  876  to  880. 

For  the  reasons  Indicated,  ttw  order  made 
by  the  district  Judge  granting  the  temporary 
writ  of  injunction  is  vacated,  and  the  writ 
issued  thereunder  annulled,  and  this  Jadg- 
ment  will  be  certified  to  the  trial  coort  for 
observance. 
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C.  H.  ROBINSON  CO.  et  al.  t.  HCDGINS 
PRODUCE  CO.     (No.  225.) 

(Sapreme  Court  of  ArkanMUS.    May  10,  1919.) 

1.  Saijs  «=»179(1)  —  Bftbct  of  Acceptance 
Where  a  prodace  company  bought  a  carload 


a  H.  ROBINSON  OO.  ▼.  BUDOINS  PRODUCE  00.  805 

(»1»  S.W.) 

jury,  and  the  testimony  of  the  witneues  tf- 
peared  in  it  as  fully  as  it  could  have  been  tak- 
en in  depositions,  the  court  did  not  abuse  its 
discretion  in  refusing  to  grant  a  continuance. 

8.  CORTXNTIARCK    «s»12— AbBEROE    OT    OoTTN- 
BEL. 

Court  did  not  abuse  its  discretion  in  refus- 


of  apples   from   defendant,   not   knowing   ttiat'  Ing  to  grant  a  motion  for  continuance,  on  ac' 


defendant  was  acting  only  as  a  broker  until  the 
ear  arrived,  and  accepted  the  shipment  only 
after  being  notified  by  an  agent  of  the  United 
States  government  that  it  must  receive  the 
apples  in  order  to  conserve  food  during  the 
war  with  Germany,  such  acceptance  did  not  en- 
title the  owner  to  the  proceeds  of  a  draft  paid 
by  the  produce  company;  the  apples  being 
rotten  and  of  not  sufficient  valae  to  pay  the 
frei^t  • 

2.  Pbinoipai.  and  Agent  4=9143(5)— Undis- 
CI.OSKD  Principal. 

Where  an  undisclosed  principal  sues  on  a 
contract  made  by  his  agent  in  the  agent's  name 
with  the  defendant,  who  had  no  knowledge  of 
the  agency,  the  suit  is  subject  to  any  defense 
wtiich  the  defendant  had  against  agent  before 
notice  of  the  principal's  rights. 

8.  Evidence  «=>542  —  Expert  WmrESS  — 
Qualification. 
A  witness,  who  testified  that  he  had  handled 
apples  for  over  27  years,  qualified  as  an  ex- 
pert, and  could  give  his  opinion  as  to  when 
certain  apples  had  been  frozen,  and  that  it 
takes  the  decay  in  apples  some  time  to  show 
after  they  have  been  frozen. 

4.  Sales  «s>420— Dahaoes— Jubt  Qurbtion. 

In  an  action  by  a  buyer  of  apples  for  dam- 
ages, whether  or  not  the  apples  were  frozen 
before  they  were  loaded  into  the  car  for  ship- 
ment a  month  before  they  were  inspected  by 
the  boyer  held  for  tiie  jury. 

5.  Sales  «=9418(4)— Damages  —  Measube  or 
Damages. 

In  an  action  by  a  consignee  of  apples,  which 
consignee  was  required  to  take  under  orders 
of  the  government,  the  measure  of  plaintiff's 
damages  was  not  the  difference  between  the 
contract  and  the  market  price  of  the  apples  at 
the  t&ne  they  were  delivered,  where  apples 
were  not  merchantable  and  did  not  have  a 
market  price;  the  correct  measure  of  damages 
being  the  difference  between  the  contract  price 
and  the  amount  they  brought  when  sold  for  the 
best  price  obtainable. 

6.  Appeal  and  Ebbok  «=99C6(1)  —  Continu- 
ance <is>7— Discretion  of  Coubt. 

The  granting  or  refusing  of  a  continuance 
is  within  the  sound  legal  discretion  of  the  trial 
court,  and  will  not  be  reviewed  on  appeal,  save 
for  an  abuse  of  discretion  to  the  prejudice  of 
the  party  appealing. 

7.  Continuance  «=»35  —  Abubr  or  Discre- 
tion. 

Where  a  case  had  been  continued  for  one 
term  of  the  court  and  the  witnesses  embraced 
in  the  motion  all  lived  beyond  the  jurisdiction 
of  the  court,  so  that  it  would  have  been  neces- 
sary to  take  their  depositions,  and  the  motion 
for  a  continuance  was  read  as  testimony  to  the 


count  of  sickness  of  c&ief  counsel  at  the  time 
it  was  necessary  to  prepare  the  case  for  trial, 
where  the  case  was  thoroughly  prepared  for 
trial  by  other  counsel. 

9.  Trial  «=!>260(1)— iNSTaucrioNa 

It  was  not  error  to  refuse  requested  in- 
structions covered  by  the  given  instruction. 

Appeal  from  Circuit  Court,  MlUer  County; 
(Sec.  B.  Haynie,  Judge. 

Salt  by  tbe  Hndglns  Produce  Company 
against  the  C.  H.  Robinson  Company,  In 
which  the  Wenatchee  Produce  Company  in- 
tervened. Judgnlent  for  plalntlfT,  and  de- 
fendant and  the  Intervener  appeal.    Affirmed. 

This  was  a  suit  in  attachment  brought  by 
the  Hudgins  Produce  Company,  a  domestic 
corporatloD,  against  0.  H.  Robinson  Com- 
pany, a  nonresident  corporation,  to  recover 
tbe  sum  of  $526.40,  damages  alleged  to  have 
been  occasioned  by  the  spoiled  condition  of 
a  car  of  apples,  which  the  plalntUf  bad  pur- 
chased from  the  defendant 

The  defendant  G.  H.  Robinson  Company 
filed  an  answer  denying  the  material  allega- 
tions of  the  complaint,  and  alleged  that  the 
plaintifr,  Hudgins  Produce  Company,  had 
purchased  the  apples  in  question  through  it 
as  a  broker  from  the  Wtenatchee  Prodace 
Company,  a  corporation  domiciled  at  Wenat- 
chee, Wash. 

The  Wenatchee  Produce  Company  inter- 
vened, claiming  the  proceeds  of  tljie  car  of 
apples  except  the  sum  of  $30  brokerage  due 
the  e.  H.  Robinson  Company. 

The  facts  are  as  follows:  The  C.  H.  Robin- 
son Company  is  a  nonresident  corporation 
doing  a  brokerage  business  with  a  branch 
office  at  Kansas  City,  Mo.  The  Wenatchee 
Produce  Company  Is  a  corporation  domiciled 
at  Wenatchee,  Wash.,  and  is  engaged  In  the 
business  of  selling  ftpples  by  carload  lots. 
Tbe  Hudgins  Produce  Company  Is  a  domestic 
corporation  engaged  In  selling  apples  and 
other  produce  at  Tezarkana,  Ark.  On  Feb- 
ruary 21, 1918,  C.  H.  Robinson  Company  from 
its  office  at  Kansas  City,  Mo.,  wired  the 
Hudgins  Produce  Company  at  Texarkana, 
Ark.,  Its  offer  of  a  car  of  apples.  The  Hud- 
gins Produce  Company  wired  Its  acceptance 
of  the  offer.  On  the  18th  day  of  February, 
1918,  the  Wenatchee  Produce  Company  load- 
ed a  car  of  apples  at  Wenatchee,  Whsh.,  and 
consigned  same  to  Itself  at  Kansas  City,  Mo. 
On  the  23d  day  of  February,  1918,  the  O.  H. 
Robinson  Company,  by  an  agreement  with 
the  Wenatchee  Produce  Company,  changed 
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the  destination  of  this  car  of  apples  from 
Kansas  City,  Mo.,  to  Texarkana,  Ark.,  In 
fulflllment  of  Its  contract  with  the  Hudglns 
Produce  Company.  An  lnsi)ectlon  of  the 
car  of  apples  was  allowed.  On  the  same  day, 
the  C.  H.  Robinson  Company  wrote  from  Its 
office  at  Kansas  City,  Mo.,  to  the  Hndglns 
Produce  Company  at  Texarkana,  Ark.,  notify- 
ing the  latter  that  It  bad  diverted  the  car 
of  apples  to  Texarkana,  Ark.,  and  had  drawn 
a  draft  on  the  Hudglns  Produce  Company  for 
$526.40,  the  price  of  the  car  of  apples.  The 
car  of  apples  was  consigned  to  the  shipper's 
order  at  Texarbana,  Ark.,  with  directions  to 
notify  the  Hudglns  Produce  Company.  The 
draft  with  the  bill  of  lading  attached  was 
sent  to  the  latter  company.  The  car  of 
applies  arrived  at  Texarkana  on  the  11th 
day  of  March,  1918.  An  inspection  was  made 
by  the  Hndglns  Produce  Company,  and  the 
apples  were  found  to  be  In  bad  condition. 

Several  witnesses  testified  that  they  ex- 
amined the  apples,  and  that  most  of  them 
were  rotten,  on  the  Inside;  that  they  were 
not  In  a  merchantable  condition;  that  most 
of  them  appeared  sound  on  the  outside,  but 
were  rotten  on  tl^e  inside,  and  were  not  fit 
for  sale  in  the  usual  way. 

The  Hudglns  Produce  Company  first  re- 
fused to  receive  them  on  account  of  their 
damaged  condition.  They  were  notified  by 
the  food  administrator  of  the  county  that, 
under  the  rules  and  regulations  of  the  United 
States  government  during  the  war  with  Ger- 
many, they  would  have  to  accept  the  apples 
In  order  to  conserve  the  food  value  of  the 
jshlpment.  The  Hudglns  Produce  Company 
t^en  paid  the  freight  and  expense  bill, 
amounting  to  $408.13,  and  also  paid  the  draft 
for  the  purchase  money  drawn  by  the 
C.  H.  Robinson  Company.  The  draft  for  the 
purchase  price  of  the  apples  was  paid  on 
March  16,  1918.  The  Hudglns  Produce  Com- 
pany bought  the  apples  from  the  0.  H. 
Robinson  Company,  and  did  not  know  that 
the  Wenatchee  Produce  Company  had  any 
claim  to  them  nntll  after  the  apples  bad  ar- 
rived at  Texarkana. 

Evidence  was  adduced  by  the  Hudglns 
Produce  Company  tending  to  show  that  the 
damaged  condition  of  the  apples  was  due  to 
the  fact  that  they  had  been  frozen  either 
before  they  were  loaded  Into  the  car  or  after 
they  were  loaded  Into  the  car,  but  before  the 
car  of  apples  was  diverted  to  Texarkana, 
Ark.  The  apples  were  loaded  on  board  the 
car  on  February  13,  1918,  and  the  car  was 
diverted  to  Texarkana,  Ark.,  on  February  23, 
1918.  During  this  interval  the  weather  was 
extremely  cold.  The  Hudglns  Produce  Com- 
pany sold  the  car  of  apples  to  the  best  ad- 
vantage possible,  and  the  amount  received 
lacked  $80  of  paying  the  freight  charges. 

On  the  part  of  the  defendant  and  interven- 
er. It  was  shown  that  the  apples  were  In 
good  condition  when  loaded  in  the  car  at 
Wenatchee,  Wash.,  and  were  also  In  good  con- 


dition when  the  car  was  diverted  from  Kan- 
sas City,  Mo.,  to  Texarkana,  Ark.  Other 
facts  will  be  stated  In  the  opinion. 

The  Jury  returned  a  verdict  for  the  plaln- 
tlfl,  Hudglns  Produce  Company,  against  the 
defendant  C.  H.  Robinson  Company,  In  the 
sum  of  $526.40,  and  found  against  the  In- 
terplea  of  the  Wenatchee  Produce  Company. 

The  case  is  here  on  appeal. 

Will  Steel  and  H.  M.  Barney,  both  of 
Texarkana,  for  appellants. 

Webber  &  Webber  and  W.  H.  Arnold,  all 
of  Texarkana.  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1  ]  The  first  assignment  of  error  is  that  the 
judgment  should  be  reversed  because  the 
court  gave  instruction  No.  1,  whidi  is  as  fol- 
lows: 

"If  you  find  from  the  evidence  that  We- 
natchee Produce  Company  loaded  the  car  of 
apples  in  controversy  at  Cashmere,  Wash.,  and 
took  bin  of  lading  subject  to  their  own  order, 
and  that  the  car  was  shipped  February  13, 
1918,  to  Kansas  Oitar.  and  if  you  farther  find 
that  Charles  H.  Robinson  Company  accepted 
an  order  from  HudginB  Prodnce  Company  for 
a  car  of  apples  on  February  23d,  and  that  un- 
der some  agreement  between  Wenatchee  Pro- 
duce Company  and  said  Robinson  Company  the 
said  car  was  diverted  from  its  route  by  the  or- 
der of  Chas.  H.  Robinson  &  Co.  and  sbipped 
it  to  said  Hudgins  Produce  Company  and  sold 
it  to  tbem,  and  that  said  Hndglns  Prodnce  Com- 
pany took  and  paid  for  said  car,  and  that  said 
shippers  Wenatchee  Produce  Company  intend- 
ed that  said  Robinson  slionld  take  and  sell  the 
same,  then  you  are  instmcted  that  said  We- 
natchee Produce  Company  cannot  recover  on 
their  interplea." 

There  was  no  error  in  giving  this  instruc- 
tion. The  undisputed  evidence  shows  that 
the  Hudglns  Produce  Company  bought  the 
car  of  apples  from  the  C.  H.  Robinson  Com- 
pany, and  did  not  know  that  the  Wenatchee 
Produce  Company  had  any  claim  to  the 
apples  until  after  the  car  had  arrived  at 
Texarkana  and  the  plalnticr  had  been  noti- 
fied by  an  agent  of  the  United  States  govern- 
ment that  it  must  receive  the  car  of  apples 
in  order  to  conserve  food  values  during  the 
war  with  Gtermany. 

[2]  The  present  suit  was  a  suit  in  attach- 
ment by  the  Hudglns  Produce  Company 
against  0.  H.  Robinson  Company,  but  the 
Wenatchee  Produce  Company  was  allowed  to 
intervene  and  claim  the  proceeds  of  the  car 
of  apples.  This,  in  efl^ect,  amounted  to  an 
Institution  of  a  suit  by  the  Wenatchee  Pro- 
duce Company  against  the  Hudglns  Produce 
Company  for  the  price  of  a  car  of  apples. 
The  law  Is  that  where  an  undisclosed  princi- 
pal sues  on  a  contract  made  by  his  agent 
in  the  letter's  own  name  with  the  defendant, 
who  had  no  knowledge  of  the  agency,  but 
supposed  that  the  agent  dealt  for  himself, 
the  suit  is  subject  to  any  defense  by  the 
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defendant  agalnat  tbe  a^ent  before  he  tiad 
notloe  of  tbe  prindpal'a  rl^ta.  Frazler  v. 
Poindezto*,  78  Ark.  241,  86  S.  W.  464,  110 
Am.  St  Rep.  83,  8  Aim.  Oas.  662;  Qnlnn  t. 
Sew^  60  Ark.  380,  8  S.  W.  132;  Beatrice 
Creamery  Co.  t.  Gamer,  119  Ark.  668,  179  S. 
W.  100.  The  doctrine  rests  upon  the  ground 
that  the  principal  who  has  permitted  an 
agent  to  deal  with  his  goods  as  his  own  must 
not  only  take  the  contract  as  the  agent  made 
It,  bat  la  TlrtnaUy  estopped  from  alleging 
that  the  agent  Is  not  the  real  plaintiff  In  his 
(the  principal's)  salt. 

[S,  4]  It  is  next  Insisted  that  the  <5ourt 
erred  in  giving  Instmctlon  No.  8,  which 
reads  as  follows: 

"If  you  find  from  the  evidence  that  the  ap- 
ples were  in  damaged  condition  wlien  received 
by  Hudgins  Produce  Company,  and  that  such 
damaged  condition  existed  before  the  apples 
were  loaded  in  the  car  for  shipment,  or  that 
they  were  in  said  condition  before  the  order  for 
the  car  was  accepted  by  Chas.  H.  Robinson 
Company  and  the  car  diverted  for  shipment  to 
Eudgins  Produce  Company,  then  you  are  in- 
structed tliat  plaintiff  is  entitled  to  recover 
from  said  Chas.  H.  Robinson  Company  the 
damages  sustained,  if  any.  and  not  against  the 
railway  company  which  issued  the  bffl  of  lad- 
ing to  Wena tehee  Produce  Company;  and  yon 
are  further  instructed  tiuit  plaintiff  had  the 
right  to  take  said  car  without  waiving  its 
claim  for  damages  against  said  defendant, 
should  you  find  that  the  apples  or  a  part  of 
them  were  not  merchantable  or  reasonably  fit 
for  the  purpose  for  which  they  were  purchas- 
ed." 

It  Is  claimed  that  It  was  error  to  give  this 
instmctlon  becanse  it  snbniits  to  the  jnry  the 
question  as  to  whether  or  not  the  car  of 
apples  was  In  a  damaged  condition  before 
the  apples  were  loaded  in  the  car  for  ship- 
ment It  Is  Insisted  that  the  Tindlspnted  evi- 
dence shows  that  the  apples  were  In  good 
condition  when  they  were  loaded  in  tbe  car 
for  shipment 

It  is  true  the  evidence  for  the  defendant 
and  Intervener  shows  that  when  the  car  was 
loaded  It  was  Inspected  and  the  apples  were 
found  to  be  In  good  condition.  The  Jury 
might  have  found,  however,  from  the  evi- 
dence Introduced  by  the  plaintiff,  that  tbe 
apples  were  In  a  damaged  condition  when 
loaded  in  the  car  for  shipment  On  this 
point  A.  F.  Elder  testified  that  he  was  fami- 
liar with  the  handling  of  shipments  of 
apples  by  wholesale  in  the  winter  time  and 
with  the  storage  of  apples,  gained  by  an  ex- 
perience of  27  years.  He  examined  the  car 
of  apples  In  question  after  It  arrived  at 
Texarkana,  and  found  upon  Inspection  that 
the  apples  showed  decay.  He  found  that 
the  apples  In  tbe  center  of  the  car  showed 
more  decay  than  did  those  on  the  sides  of 
tbe  car.  He  said  that  this  indicated  that 
the  apples  were  loaded  In  the  car  In  that 
condition,  and  that  they  had  been  exposed  to 
extreme  heat,  heated  in  piles,  or  had  been 


frozen  before  packing;  that  while  tiie  aiq[>lea 
from  tlie  peeling  appeared  perfectly  good, 
when  you  <^>ened  them  up  they  were  bad  in- 
side. His  opinion  was  that  the  decay  had 
set  np  in  the  apples  three  or  four  weeks  be- 
fore he  examined  them ;  that  It  takes  the  de- 
cay in  apples  some. time  to  show  after  they 
have  been  frozen.  In  response  to  a  question 
on  cross-examination  he  stated  that  It  would 
be  bard  to  determine  the  exact  time  It  would 
take;  that  it  would  take  real  expert  knowl- 
edge beyond  his  knowledge  to  tell  that  Be- 
canse of  this  answer  counsel  insist  that  tbe 
witness  was  not  an  expert,  and  that  his 
testimony  should  not  be  taken  to  contradict 
that  of  the  defendants.  We  do  not  agree 
with  counsel  in  the  contention. 

As  we  have  already  pointed  out,  be  had 
gained  his  knowledge  by  an  experience  In 
handling  apples  extending  over  27  years. 
He  testified  in  detail  about  the  matter,  and 
from  his  teatfmony  the  court  ipight  have 
found  that  the  apples  had  been  frozen  before 
they  were  loaded  into  the  car.  Although 
this  was  a  month  prior  to  the  time  that  he 
had  examined  the  apples,  the  Jury  might 
have  found  that  although  frozen  before  they 
had  been  loaded,  the  apples  did  not  show 
their  decay  at  that  time.  From  the  testi- 
mony of  other  witnesses  tbe  Jury  might  have 
found  that  the  apples  were  frozen  on  their 
way  south  after  they  had  been  loaded  into 
the  car.  It  was  shown  that  the  weather 
was  extremely  cold  for  ten  days  after  their 
shipment  It  was  about  one  month  from  the 
time  they  were  shipped  until  they  arrived 
at  Texarkana.  Therefore  we  do  not  think 
that  the  court  erred  in  giving  this  instruc- 
tion. 

It  is  next  insisted  that  the  court  erred  in 
giving  instruction  No.  4,  wliich  reads  as  fol- 
lows: 

"If  yon  find  for  the  plaintiff,  the  measure  of 
damages  will  be  the  amount  you  find  from  the 
evidence  that  plaintiff  paid  the  railway  com- 
pany for  freight  on  delivery  of  the  apples  and 
the  amount  paid  on  the  draCt  drawn  by  Robin- 
son &  Co.,  less  whatever  amount  you  find  from 
the  evidence  that  plaintiff  realized  in  the  sale 
of  tbe  apples.  Your  verdict  herein  should  not 
exceed  the  amount  sued  for,  $528.40,' with  in- 
terest from  March  16,  1918,  thereon  at  the 
rate  of  6  per  cent,  per  annum." 

[(]  It  Is  contended  that  the  court  should 
have  told  the  jury  that  the  measure  of  the 
plaintitTs  damages  was  the  difference  be- 
tween the  contract  price  and  the  market 
price  of  the  apples  at  the  time  they  were 
delivered  at  Texarkana.  Counsel  would  have 
been  correct  in  this  contention,  provided 
there  had  been  a  market  price  for  them  in 
tbeir  condition  when  received  there.  The  un- 
disputed testimony  shows  that  nearly  all  of 
the  whole  car  of  apples  was  in  a  damaged 
condition,  and  that  it  was  necessary  to  sell 
them  at  once.  All  the  witnesses  said  that 
they  were  not  merchantable  apples.     The 
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plaintiff  sold  fhem  for  the  best  price  obtain- 
able, and  the  Instruction  was  correct  nnder 
the  evidence  In  this  case.  Merideth  y.  Mat- 
thews, 117  Ark.  442,  174  S.  W.  1192. 

[(]  It  is  also  insisted  that  the  court  erred 
In  not  granting  the  motion  for  a  continuance. 
It  la  well  settled  In  this  state  that  the  grant- 
ing or  refusing  a  continuance  is  a  matter  In 
the  sound  legal  discretion  of  the  court  below, 
and  will  not  be  reviewed  on  appeal  save  for 
an  abuse  of  discretion  to  the  prejudice  of  the 
party  appealing. 

[7]  Tested  by  this  well-established  rule, 
there  was  no  error  In  refusing  to  g^rant  the 
motion  for  a  continuance.  The  case  had  been 
continued  for  one  term  of  the  court,  and  the 
witnesses  embraced  In  the  motion  aU  lived 
beyond  the  Jurisdiction  of  the  court,  ao  that 
It  would  have  been  necessary  to  take  their 
depositions.  The  motion  for  a  continuance 
wag  read  as  testimony  to  the  Jury,  and  the 
testimony  of  the  witnesses  appeared  in  It  as 
fully  as  it  could  have  been  taken  in  deposi- 
tions. 

[1,1]  It  Is  also  Insisted  that  the  motion 
should  have  been  granted  becanse  the  chief 
counsel  for  the  defoidant  and  Intervener  was 
Bick  at  the  time  it  w%s  necessary  to  prepare 
the  case  for  trial,  and  the  local  counsel  was 
not  familiar  enough  with  the  facts  to  proper- 
ly prepare  the  case  for  trial.  The  record 
affirmatively  shows  that  the  case  was  as 
thoroughly  prepared  for  trial  as  could  have 
been  done  by  any  other  attorneys. 

Therefore  there  was  no  error  in  refusing 
to  grant  the  motion  for  a  continuance. 
Counsel  for  the  defendant  and  Intervener 
requested  tb.a  court  to  give  many  instmc- 
tlons,  and  now  assign  as  error  the  action  of 
the  coart  In  rOTuslng  to  give  them.  We  do 
not  deem  it  necessary  to  discuss  them  sep- 
arately. The  court  fully  and  fairly  submitted 
the  disputed  Issues  of  fact  In  the  case  to  the 
Jury,  and  It  has  been  uniformly  held  that  It 
Is  not  necessary  to  repeat  Instmctlona  to 
the  Jury. 

We  find  no  prejudicial  error  In  the  record, 
and  the  judgment  will  be  affirmed. 


DONIPHAN  LrMBER  CO.  v.  CLBBUBNE 
COUNTY.     (No.  198.) 

(Supreme  Court  of  Arkansas.    April  28,  1919.) 

1.  Taxation  «=»40(1)— UHiFOBiaTT. 

l^ere  must  be  uniformity  in  laying  taxes 
upon  taxable  property,  and  an  assessor  or  as- 
sessment board  cannot  discriminate  against  one 
tract  of  land  in  favor  of  all  other  property  of 
the  same  kind  in  the  county. 

2.  Appeal  and  Ebbob  45>1010(1)— Questxcns 
or  Fact— Rkvikw. 

On  appeal  in  a  proceeding  nnder  Acta  1917, 
p.  1243,   {   8,   to   reduce   an   assessment   and 


valuation  of  land.  Supreme  Conrt  cannot  re- 
verse nnless  the  undisputed  {acts  in  the  case  ea- 
tablish  that  the  findings  and  jodgment  of  tiie 
circuit  court  are  erroneous. 

8.  Taxation  «=»499— Pboceedino  to  RiDtrcB 

ABSESSmNT— BUBDBN  OF  PbOOF. 

In  a  proceeding  nnder  Acts  1917,  p.  1243,  f 
8,  to  reduce  an  assessment  and  valuation  of 
several  tracts  of  land  as  discriminatory,  the 
burden  is  on  the  petitioner  to  show  by  proof 
that  the  veiluations  placed  upon  the  several 
tracts  were  unfair  and  inequitable  when  com- 
pared with  the  valuations  placed  upon  other 
land?  of  the  same  kind  and  character  similarly 
situated. 

4.  Taxation  4=3499— Pbockkdino  to  Bkducx 
AssEssMKNT— Cost. 
In  proceeding  nnder  Acts  1017,  p.  1243,  f 
8,  to  reduce  assessment  and  valuation  of  land, 
the  costs  are  to  be  taxed  against  the  petitioner, 
and  not  the  county,  although  the  assessment 
and  valuation  is  found  discriminatory  and  is 
reduced,  Kirby's  Dig.  {  965,  not  being  applica- 
ble to  such  proceeding,  nor  to  any  other  special 
statutory  proceedings;  no  authority  existing 
in  any  such  proceeding  for  taxing  costs  against 
the  county,  unless  imposed  by  the  act. 

Appeal  from  Circuit  Court,  Cleburne 
County;  Jno.  I.  Worthlngton,  Judge. 

Petition  by  the  Doniphan  Lumber  Com- 
pany to  reduce  assessment  and  valuation  of 
its  lands  in  Cleburne  County.  Vrom  a  judg- 
ment granting  only  partial  relief,  the  peti- 
tloDBf  appeals.    AfBnued. 

Brundldge  &  Neelly,  of  Searcy,  for  appe- 
lant 
Appellee  pro  se, 

HUMPHBEZS,  J.  On  the  Ist  day  of  Oc- 
tober, 1917,  appellant  filed  a  petition  in  the 
Cleburne  county  court,  which  was  the  next 
succeeding  term  of  court  after  the  assess- 
ment and  valuation  of  Its  property  for  pur- 
poses of  taxation,  under  section  8,  Act  No. 
234,  Acts  of  1917,  seeking  to  reduce  Its  as- 
sessment by  the  assessor  and  boards  of  as- 
sessment to  a  fair  valuation  in  the  following 
townships  In  said  county:  Center  Post,  Mor- 
gan, Francis,  Clayton,  Saline,  Mountain, 
Pine,  and  River  Bend — particularly  descrlt>- 
Ing  each  tract  of  land  and  the  assessed  val- 
ue thereof.  It  was  alleged  in  the  petition 
that  a  good  portion  of  the  lands  in  question 
were  lands  from  which  the  timber  bad  been 
removed,  or  what  is  known  as  "cut-over" 
lands,  and  that  they  were  assessed  gen- 
erally at  the  value  of  Improved  lands  in 
cultivation  In  the  same  vicinity  and  com- 
munity, and,  in  some  instances,  assessed  at 
a  greater  amount  than  such  lands.  On  No- 
vember 7th,  which  was  a  day  of  the  regular 
October,  1917,  term  of  said  county  court,  the 
matter  was  submitted  to  the  county  court 
upon  the  petition  and  the  testimony  of  the 
various  members  of  the  assessment  boards 
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of  the  townships  mentioned  In  petitioner's 
petition,  together  with  the  evidence  of  B. 
R.  Smith,  county  tax  assessor,  upon  which 
the  court  sustained  the  assessment  made  by 
said  boards  of  assessment  in  all  the  town- 
ships set  forth  In  appellant's  petition,  ex- 
cept Clayton  township.  In  which  township 
the  valuation  was  reduced  to  the  valuation 
as  originally  assessed  by  aiqpellant.  From 
the  Judgment  sustaining  the  assessments  of 
the  several  boards  appellant  ai^)ealed  to  the 
Cleburne  circuit  court  by  filing  an  affidavit 
and  executing  a  bond  conditioned  that  it 
would  prosecute  the  appeal  and  save  the 
county  all  costs  on  account  of  the  appeal. 
In  the  circuit  court  appellant  filed  petition 
for  injunction,  or  restraining  order,  to  pre- 
vent the  tax  collector  from  collecting  the 
taxes  upon  the  assessment  returned  by  the 
several  boards.  The  collector  was  tem- 
porarily restrained  under  injunction  bond 
given  by  appellant 

At  the  September,  1918,  term  of  the  cir- 
cuit court  of  said  coun^  the  cause  was 
heard  de  novo  by  the  court  upon  the  peti- 
tion and  the  several  witnesses  Introduced 
by  appellant  and  appellee.  No  finding  was 
made,  or  Judgment  rendered,  pertaining  to 
the  assessment  of  the  lands  in  Center  Post 
township.  The  assessment  of  the  lands  re- 
turned by  the  several  boards  in  Morgan, 
Saline,  and  River  Boid  townships  were  af- 
firmed. The  court  reduced  the  assessment 
of  appellant's  land  in  Francis  township  to 
12.60  per  acre.  In  Mountain  township  to 
$2.90  per  acre,  and  In  Pine  township  to 
$3.90  per  acre;  also  rendered  Judgmmt 
against  appellant  for  the  costs  of  the  i«o- 
ceeding.  From  the  findings  and  Judgment 
aforesaid  of  the  circuit  court  an  appeal  has 
been  duly  prosecuted  to  this  court. 

[1-3]  The  contention  of  appellant  is  that 
its  property,  in  the  several  townships  set 
out  In  the  petition,  was  assessed  by  the 
several  boards  of  assessment  at  an  unfair 
valuation  In  comparison  with  lands  of  the 
same  kind  and  character  similarly  situated, 
belonging  to  other  parties.  It  Is  provided 
by  the  Constitution  of  the  state  of  Arkansas 
that— ■ 

"An  property  subject  to  taxation  shall  be 
taxed  according  to  its  value,  that  value  to  be 
ascertained  in  such  manner  as  the  General  As- 
sembly shall  direct,  making  the  same  equal  and 
uniform  throughout  the  state."    Article  16,  {  f>. 

Under  the  Constitution,  statutes,  and  ad- 
judications of  this  state,  there  must  be  imi- 
formity  tn  laying  taxes  upon  taxable  prop- 
erty. The  assessor  or  assessment  boards 
cannot  discriminate  against  one  tract  of  land 
in  favor  of  all  other  property  of  the  same 
kind  In  the  county.  Drew  County  Timber 
Co.  V.  Board  of  Equalization  of  Cleveland 
County,  124  Ark.  669,  187  S.  W.  942,  and 
cases  there  dted  in  support  of  the  rule  thus 
announced.    Unless  the  undisputed  facts  In 


the  case  establish  that  the  findings  and  Judg- 
ment of  the  circuit  court  are  erroneous,  this 
court  cannot  reverse  on  appeal.  The  case 
falls  within  the  general  rule  that  the  find- 
ings of  the  trial  court  will  not  be  disturbed 
by  this  court  on  appeal  where  the  findings 
are  sustained  by  sufficient  legal  evidence. 
St  Louis  &  San  Francisco  R.  Co.  v.  Ft. 
Smith  &  Van  Buren  Bridge  Dist.,  113  Ark. 
493,  168  S.  W.  1066;  Mo.  Pac.  R.  Co.  v. 
Conway  County  Bridge  Dist,  134  Ark.  202, 
204  S.  W.  630;  C,  R.  I.  &  P.  B.  Co.  v. 
Road  Imp.  Dist  No.  1,  209  S.  W.  725.  Un- 
der the  rule  thus  announced,  it  is  only  nec- 
essary in  the  instant  case  for  us  to  examine 
the  record  sufficiently  to  awsertain  whether 
the  findings  and  judgment  of  the  trial  court 
are  sustained  by  sufficient  legal  evidence. 
It  goes  without  saying  that  it  was  incumbent 
upon  appellant,  in  attacking  the  assessments 
of  the  several  boards,  to  show  by  proof 
that  the  valuations  placed  by  them  upon  the 
several  tracts  of  land  were  unfair  and  in- 
equitable when  compared  with  the  valua- 
tions placed  upon  other  lands  of  the  same 
kind  and  character  similarly  situated.  Ap- 
pellant introduced  no  proof  at  all  as  to  the 
values  of  its  lands  in  Center  Post  town- 
ship and  no  evidence  showing  that  the  val- 
uation placed  npon  its  lands  in  Morgan, 
Saline,  and  River  Bend  townships  by  the 
boards  of  assessment  were  discriminatory 
as  compared  with  lands  belonging  to  oth- 
ers, of  the  same  kind  and  character  sim- 
ilarly situated.  For  the  reason  that  appel- 
lant wholly  and  entirely  failed  to  sustain 
the  allegation  in  its  complaint  that  Its  lands 
in  Center  Post  Morgan,  Saline,  and  Elver 
Bend  townships  were  inequitably  assessed, 
it  follows  that  the  finding  and  judgment  of 
the  county  court  pertaining  to  the  assessed 
value  of  the  lands  in  Center  Post  township 
was  final,  and  the  finding  and  judgment  of 
the  circuit  cout't  sustaining  the  assessed  val- 
ues of  said  lands  in  Morgan,  Saline,  and 
River  Bend  townships  must  be  affirmed. 
The  evidence,  which  is  legally  sufficient  to 
sustain  the  Judgment  of  the  court  in  re- 
ducing the  assessment  of  appellant's  lands 
in  Fran  da  township  to  $2.60  per  acre,  in 
Mountain  township  to  $2.90  per  acre,  and 
in  Pine  township  to  $3.90  per  acre,  is  that 
of  John  W.  Ounn.  He  stated,  in  substance, 
that  he  selected  from  the  assessment  lists 
17,275  acres  in  Mountain  township,  13,439 
acres  in  Fronds  township,  and  9,613  acres 
In  Pine  township  belonging  to  other  parties, 
both  residents  and  nonresidents,  of  about 
the  same  value  as  the  company's  lands,  and 
found  that  they  had  been  assessed  by  the 
several  boards  at  an  average  of  $2.90  per 
acre  in  Mountain  township,  $2.59  per  acre 
in  Frauds  township,  and  $3.91  per  acre  In 
Pine  township;  that,  in  making  this  aver- 
age, be  had  not  Included  bottom  lands,  be- 
cause the  company  owned  no  lands  of  that 
character;    that,  In  selecting  the  lands  of 


Digitized  by 


Google 


810 


212  SOUTUW  ESTERN  HBPORTBB 


(Ark. 


oOier  parties  around  over  the  townsbipa 
for  purposes  of  comparison,  he  did  so  with 
a  view  to  getting  an  average  assessment 
valuation  of  lands  similar  to  the  lands  own- 
ed by  apiiellant.  The  assessments,  as  re- 
duced by  the  court,  fairly  and  equitably 
equalized  the  assessed  valuation  of  the  com- 
pany's lands  In  Francis,  Mountain,  and  Pine 
townships  with  lands  of  about  the  same 
kind,  character,  and  value  belonging  to  oth- 
er parties  In   said   townships. 

[4]  It  Is  also  Insisted  by  appellant  that  the 
judgment  should  be  reversed  because  the 
court  adjudged  the  costs  of  the  proceedings 
against  appellant  In  support  of  Its  conten- 
tion In  this  regard  appellant  has  dted  the 
case  of  Jetferson  County  v.  Phllpot,  66  Arb. 
24S,  60  S.  W.  458.  That  suit  was  for  the 
enforcraient  of  a  claim  against  the  county 
and  In  a  case  In  whlc^  It  was  proper  to 
render  a  judgment  against  the  county.  The 
court  properly  ruled  In  that  case  that  the 
coBt$  followed  the  Judgment  Klrby's  Di- 
gest t  965.  This  section  of  Klrby's  Digest 
however.  Is  not  applicable  to  special  stat- 
utory proceedings.  Faneher  v.  Kenner,  110 
Ark.  117,  161  8.  W.  166.  The  proceeding  In 
the  Instant  case  Is  a  special  proceeding  au- 
thorized by  section  8  of  Act  234,  Acts  1917. 
That  act  In  so  far  aa  it  defines  the  special 
proceeding.  Is  as  follows: 

"Any  person  who  shall  be  aggrieved  by  the 
action  of  the  assessor  and  the  boards  of  as- 
sessment and  valuation  In  valuing  his  property 
may  appeal  to  the  county  court,  which  shall 
have  the  same  power  now  exercised  by  law  to 
correct  any  error  or  injustice  that  may  be  done 
any  person  by  filing  his  petition  in  said  court" 
eta 

No  authority  is  found  In  the  act  for  the 
rendition  of  a  Judgment  against  the  county. 
Nor  does  the  act  itself  impose  any  llabill^ 
upon  the  county  for  costs.  No  authority  ex- 
isted for  taxing  costs  against  the  county  un- 
less Imposed  by  the  act  Chicot  County  v. 
Matthews,  Sheriff,  120  Ark.  506,  179  S.  W. 
1002. 

No  error  appearing,  the  judgment  is  af- 
firmed. 


MILLER  et  al.  v.  U^LINOIS  BANKERS' 
LIFE  ASS'N.    (No.  195.) 

(Supreme  Court  of  Arkansas.    April  28, 1919.) 

1.  iNSUBANCi:   <&=>438  —  Life   Inbuka.nce  — 
Death  in  Militaby  Sebvice— VAunrrr  of 
Exemption  Provisions. 
Provision  of  a  life  insurance  poUcy  exempt- 
ing the  insurer  from  liability  for  death  in  the 
military  or  naval  service  in  time  of  wai*,  or 
merely  while  in  the  service  of  the  army  and 
navy    of   any    government,    held  not  void    as 
against  public  policy. 


2.  IirsnaAiTCB  «=9488  —  Lite  IirsuvAircK  — 
Death  in  Miutabt  Sksvicx— "Sebvicx  in 
Abmt  ob  Navt." 

The  death  of  inanred  from  pnenmonia  wliile 
at  a  camp  In  the  United  States,  in  tlie  military 
service  of  the  United  States,  during  the  war 
with  Germany,  was  ''in  the  service  in  the  army 
or  navy  of  tiie  government  in  time  of  war," 
within  liis  life  policy,  exempting  the  insurer 
from  liability  for  sndi  death. 

3.  Inbdbanoe  4=3392(1)  —  Lnx  Inbubancb  — 
EXEMPTION  Provision  —  Waives  by  Ac- 

CEPTANOE  of  PBEMIUMa 

A  life  insurer  by  policy  exempting  it  from 
liability  for  death  in  the  military  service  in 
time  of  war,  by  accepting  premiums  with 
knowledge  that  insured  was  serving  in  the 
army,  did  not  waive  the  exemption  provision 
of  the  policy,  wiiich  did  not  call  for  a  forfei- 
ture, such  as  would  be  waived  by  the  accept- 
ance of  premiums. 

4.  INSTTBANCK  «=3l29— LlIC  InSUBANOB— AP- 
PARENT AUTHOBITT  OF  AOENT— INTERPBETA- 
TION  OF  POUOT. 

The  county  agent  of  a  life  insurer,  without 
authority  to  iasne  policies  or  to  alter  or  In- 
terpret their  terms,  had  no  apparent  authority 
to  bind  the  insnrer  by  a  statement  as  to  his 
interpretation  of  a  clause  of  the  policy  exempt- 
ing the  insurer  from  liability  for  death  in  mlli-  - 
tary  service  in  time  of  war. 

Appeal  from  Circuit  Couit,  Conway  County; 
A.  B.  Prlddy,  Judge. 

Action  by  Columbus  W.  Miller  and  others 
against  the  lUinola  Bankers'  Life  Association. 
Erom  Judgment  for  defendant,  plaintiffs  ap- 
peal.   Affirmed. 

W.  P.  Strait,  of  Horrilton,  for  appellants. 
Webber  &  Webber,  of  Texarkana,  for  ap- 
pellee. 

McOUIJJOOH,  C.  J.  Appelant  Instituted 
this  action  against  appellee  to  recover  on  a 
life  Insurance  policy  Issued  by  the  latter  on 
Mardi  6,  1915,  to  Arl  E.  Miller,  who  died  at 
Camp  Beauregard,  La.,  on  December  26,  1917, 
while  In  the  military  service  of  our  govern- 
ment Death  of  the  Insured  resulted  from 
pneumonia.  The  facts  of  the  case  are  undis- 
puted, and  the  trial  court  decided  that  there 
was  no  liability  under  the  policy,  except  to 
the  extent  of  ttie  small  sum  paid  to  the  com- 
pany by  the  insured  as  premiums. 

The  policy  contained  the  following  clause: 

"It  is  expressly  provided  that  death  while  in 
the  service  in  the  army  or  navy  of  the  govern- 
ment in  time  of  war  is  not  a  risk  covered  at 
any  time  during  the  continuance  or  reinstate- 
ment of  tills  policy  for  any  greater  sum  than 
the  amounts  actually  paid  to  the  company 
thereon." 

There  is  another  clause  In  the  policy  which 
reads  as  follows: 

"This  policy  shall  be  incontestable  two  years 
from  its  date  except  for  nonpayment  of  pre- 


^s»For  otlier  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dlgesta  and  Indexes 
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miiim  call*,  or  death  while  engaBed  in  or  cauaed 
by  Tiolatioik  of  the  law  or  while  in  the  serrice 
of  the  army  or  navy  of  any  government,  which 
is  not  a  risk  covered  at  any  time  during  the 
continuance  or  reinstatement  of  this  policy  for 
any  greater  sun  than  the  amounts  actually 
paid  to  the  association  thereon." 

The  application  contained  a  clause  similar 
to  tbe  one  last  quoted.  The  clauses  quoted 
above  are  not  entirely  consistent  with  eadi 
other,  in  that  the  one  first  quoted  provides  fbr 
an  exemption  from  liability  on  account  of 
death  of  the  assured  "while  In  the  army  or 
navy  service  of  the  government  "In  time  of 
war,"  and  the  other  two  clauses  contain  much 
broader  provisions,  exempting  the  company 
from  liability  for  death  while  In  the  army  or 
navy  of  tbe  government  without  restriction  as 
to  it  occurring  during  time  of  war.  JUib  death 
of  the  assured  occurred  while  he  was  In  the 
military  senvice  of  this  government  during 
the  period  of  the  war  with  the  Central  Pow- 
ers of  Europe,  and  it  is  unimportant,  there- 
fore, to  attempt  to  reconcile  the  apparently 
conflicting  clauses,  or  to  determine  which  of 
them  controls. 

II]  Tt  is  suggested  by  learned  coilnsel  for 
appellant  that  the  above-mentioned  provisions 
exempting  the  company  from  liability  under 
tbe  circumstances  named  ought  to  be  held 
void  for  the  reason  that  It  Is  against  public 
policy  to  permit  such  contracts  of  Insurance 
to  be  made  In  that  the  tendency  la  to  prevent 
voluntary  enlistments  in  the  army  or  navy  of 
the  government,  or  to  induce  the  holder  of 
such  a  policy  to  evade  or  resist  involuntary 
enlistment  under  the  draft  laws.  We  do  not 
think  the  argument  is  well  founded.  An  In- 
surance company  has  tbe  right  to  select  the 
particular  risks  it  is  willing  to  assume,  and 
there  is  no  public  policy  against  a  contract  of 
this  sort  exempting  the  insnrance  company, 
in  advance,  from  liaWlity  for  death  of  the  in- 
sured while  in  the  militaTy  or  naval  service 
of  tbe  government.  The  stipulation  does  not 
provide  for  a  forfeiture  of  the  policy,  bnt 
merely  for  an  exemption  from  liability  under 
certain  circumstances  and  conditions.  It 
holds  out  no  inducements  to  the  assured  to 
refrain  from  enlistment  in  his  country's  serv- 
ice, and  does  not  constitute,  in  any  sense,  an 
agreement  not  to  enlist  or  to  evade  tbe  draft 
law.  No  authorities  are  cited  by  counsel  In 
support  of  the  contention,  and  we  are  unable 
to  And  any  cases  in  which  the 'question  has 
been  raised.  The  subject  of  exemptions  from 
liability  on  Itasurance  policies  in  case  of  serv- 
ice in  the  army  or  navy  is  discussed  by  Mr. 
Joyce  in  his  work  on  the  'Law  of  Insurance 
(volume  4,  i  2237),  but  there  Is  no  suggestion 
there  by  the  author  of  any  question  of  doubt 
about  the  validity  of  such  a  provision.  There 
is  likewise  a  discussion  on  the  subject  in 
Cooley's  Briefs  on  the  Law  of  Insurance  (vol- 
ume 3,  p.  227,  et  seq.),  but  nothing  is  said  by 
that  author  about  tbe  possibility  of  those  pro- 


BANSCEBS'  LIFB  ASS'K  311 

8.W.) 

vlaloBs  being  held  to  be  void.  We  find  two 
cases  on  the  subject,  in  one  of  which  the  in- 
surance company  was  held  not  to  be  liable  un- 
der  such  an  exemption  (La  Rue  v.  Insurance 
Co.,  98  Kan.  539,  75  Fac.  4»1),  and  In  tbe  other 
(Welte  V.  Conn.  Mutual  Life  Ins.  Co.,  48  N.  Y. 
84,  8  Am.  Rep.  618)  the  company  was  held  li- 
able for  the  reason  that  the  death  of  tbe  in- 
sured did  not  fall  within  the  terms  of  tbe  ex- 
emption as  interpreted  by  the  court  rendering 
the  decision.  In  each  of  the  cases,  the  assured 
was  in  the  services  of  tbe  government  during 
the  pendency  of  war;  but  in  one  of  the  cases 
it  was  decided  the  assured  was  not  in  the 
military  service,  and  that  the  case  was  for 
that  reason  not  within  the  exemption. 

[2]  The  trial  court  was  therefore  correct  In 
the  present  case  in  holding  that  the  death  of 
the  Insured  fell  within  the  exemption  clause 
set  forth  in  the  policy. 

[3,4]  The  principal  contention  of  counsel 
for  appellant  is  that  there  was  a  waiver  of 
the  exemption  provision  of  the  policy.  In 
support  of  that  contention  on  tbe  trial  below 
appellant  Introduced  as  a  witness,  Mr.  Scrog- 
gins,  who  testlfled  that  he  was  the  agent  of 
the  insurance  company  at  Morrilton,  where 
Arl  E.  Miller  resided,  and'  that  he  stated  to 
Miller,  in  response  to  an  inquiry  by  the  latter, 
after  he  had  enlisted  in  the  army,  as  to 
whether  or  not,  under  the  terms  of  the  policy, 
the  full  amount  would  be  paid  in  the  event  of 
death  while  in  that  service,  that  he  (witness) 
construed  the  policy  to  mean  that  there  was 
only  an  exemption  in  case  of  death  of  the  as- 
sured in  battle,  and  that  the  exemption  clause 
did  not  apply  to  death  from  natural  causes. 
The  exact  statement  of  the  witness  was  as 
follows : 

"He  asked  me  if  the  policy  would  be  good  in 
event  of  his  death  in  the  service,  and  I  told 
him  that  it  was  my  construction  of  the  war 
clause  in  this  policy,  if  he  died  of  natural  caus- 
es, it  would  be  paid,  but  if  be  died  by  violence, 
while  in  battle,  it  would  not.  I  also  called  his 
attention  to  the  Fulkerson  claim  as  my  con- 
clusion of  the  matter.  And  he  says,  'Well,  if 
it  won't  be  good,  I  don't  want  te  pay  any  more, 
but,  if  it  will,  I  want  to  continue  my  policy;' 
and  I  told  him  it  would  be  good  in  event  of  his 
death  by  natural  causes.  So  one  year's  pre- 
mium was  paid  to  me  a  few  days  later,  almost 
on  the  same  spot  of  ground.  *  •  •  Mr.  Ben 
Fulkerson  had  a  policy.  He  volunteered  in  tbe 
service  at  Jefferson  Barracks,  Mo.,  in  Septem- 
ber, 1916,  and  this  country  was  not  at  war  at 
that  time,  and  he  died  of  contagions  disease  in 
the  army,  and  the  company  paid  his  claim." 

The  witness  testified  that  he  was  the  coun- 
ty agent  for  the  company,  and  that  his  duties 
were  to  solicit  insurance,  forward  applica- 
tions to  the  home  office  of  the  company,  and 
deliver  policies  sent  to  him  from  the  home  of- 
fice for  that  purpose,  and  to  collect  the  initial 
premiums  on  delivery  of  a  policy.  He  also 
testlfled  that  he  sometimes  collected  pre- 
miums on  policies  already  delivered,  but  that 
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this  was  generally  for  the  conyenlence  of  the 
parties,  though  the  company  paid  him  a  com- 
mission on  all  such  collections. 

It  win  be  observed  that  the  provision  of  the 
policy  now  under  consideration  is  not  for  a 
forfeiture,  but  Is  merely  an  exemption  from 
liability  on  account  of  death  occarrinir  under 
certain  circumstances.  It  Is  not  a  case  where 
acceptance  of  premiums  with  knowledge  of 
the  forfeiture  constitutes  recognition  of  the 
continued  valid  existence  of  the  policy;  nor 
does  the  case  fall  wltliln  the  principle  that  a 
forfeiture  Is  waived,  where  an  Insurance 
company,  when  It  enters  Into  a  contract,  has 
knowledge  through  any  of  Its  authorized 
agents  of  facts  which  would  work  a  forfeiture. 
Insurance  Co.  v.  Goyne,  79  Ark.  316,  96  S.  W. 
385,  16  U  R.  A.  (N.  S.)  1180,  9  Ann.  Cas.  373; 
Lord  V.  Des  Moines  Fire  Ins.  Co.,  99  Ark.  476, 
138  S.  W.  1008:  Peebles  t.  Eminent  House- 
hold of  Cblumblan  Woodmen,  111  Ark.  435, 
164  S.  W.  296. 

There  was  no  forfeiture  provided  for  at  all, 
but  the  company  had,  as  before  stated,  the 
right  to  stipulate  under  what  circumstances 
it  8h<Aild  be  liable.  The  assured  had  the 
right  to  pay  the  premium  an^  continue  the 
policy  In  force  while  he  was  in  the  military 
service  of  the  government,  notwithstanding 
the  exemption  of  the  company  from  liability 
for  death  occurring  during  the  period  of  that 
service,  and  the  mere  acceptance  by  the  com- 
pany of  the  premium  with  knowledge  of  the 
fact  that  the  assured  was  In  the  military  serv- 
ice of  the  government,  did  not  constitute  a 
waiver  of  the  stipulation  in  regard  to  exemp- 
tion. In  other  words,  when  the  assured  paid 
his  premium,  his  policy  was  kept  in  force,  and 
would  have  remained  in  force,  if  the  assured 
had  survived  the  period  of  his  service  in  the 
army. 

Conceding,  therefore,  that  the  knowledge  of 
Scrogglns,  the  agent  of  the  company,  was  the 
knowledge  of  the  company  itself,  there  was 
no  waiver  on  account  of  acceptance  of  the 
premium  with  knowledge  of  the  fact  that  the 
assured  was  serving  in  the  army.  The  state- 
ment of  Mr.  Scrogglns  to  the  assured  on  the 
occasion  mentioned  by  Scrogglns  as  to  his 
interpretation  of  the  exemption  clat»e  of  the 
policy  was  not  binding  on  the  company,  for 


It  was  not  done  within  the  apparent  scope  of 
the  agent's  authority.  There  is  not  the  slight- 
est evidence  that  the  statement  was  made  for 
the  fraudulent  purpose  of  inducing  Miller  to 
pay  the  premiom  or  that  it  was  not  made  in 
good  faith  In  response  to  Miller's  Inquiry. 
It  was  only  an  expression,  given  in  obvious 
good  faith  of  the  personal  opinion  of  the  wit- 
ness as  to  the  proper  coo^truction  of  the  lan- 
guage of  the  policy.  Scrogglns  had  no  author- 
ity to  issue  policies,  or  to  alter  or  Interpret 
the  terms  thereof.  The  policy  had  already 
l)een  issued  and  delivered  more  than  two 
years  before  this  conversation  occurred  and 
the  agent  had  no  duty  to  perform  with  respect 
to  the  matter,  and  It  was  entirely  beyond  the 
apparent  scope  of  his  authority  to  advise  the 
assured  as  to  the  legal  efCect  of  the  various 
clauses  in  the  polk:y.  Home  Fire  Ins.  Co.  v. 
Wilson,  109  Ark.  324, 159  S.  W.  1113. 

Counsel  rely  especially  on  the  case  of 
Standard  Life  &  Accident  Insurance  Co.  v. 
Schmaltz,  66  Ark.  688,  63  S.  W.  49,  74  Am.  St. 
Rep.  112,  where  the  court  held  that  knowledge 
on  the  part  of  the  company  at  the  time  of  the 
issuance  of  an  accident  policy  that  certain 
risks  neceasarily  pertained  to  the  occupation 
and  employment  of  the  assured  constituted  a 
waiver  of  a  provision  in  the  policy  exempting 
the  company  from  such  liability.  We  tliink 
that  decision  has  no  application  to  the  facts 
of  the  present  case,  for  in  tliat  case  the  policy 
would  have  had  no  force  at  all,  unless  it  em- 
braced the  risks  mentioned  in  the  exemption 
clause,  and  the  knowledge  of  the  company  of 
the  existence  of  facts  which  brought  the  cir- 
cumstances of  the  assured  within  the  exemp- 
tion clause  necessarily  operated  as  a  waiver, 
by  treating  the  policy  as  being  in  force  not- 
withstanding the  facts  which  would  render  it 
Inoperative.  Here  we  have  a  case,  as  before 
stated,  where  the  policy  remains  in  force,  not- 
withstanding the  temporary  existence  of  con- 
ditions— ^i.  e.,  the  service  by  the  insured  in  the 
army — which  exempted  the  company  from  li- 
ability, and  the  mere  acceptance  of  premiums 
with  knowledge  of  that  service  did  not  consti- 
tute a  waiver  of  the  exemption. 

Our  GoncluEdon  is  that  the  circuit  court  was 
correct  in  its  decision,  and  the  judgment  is 
therefore  affirmed. 
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WEIIi  T.  CHICAGO  PNEUMATIC  TOOL  00. 
(Na  227.) 

(Supreme  Gonrt  of  Arkansas.    iSaj  19,  1919.) 

1.  OoiTKAOTs  «C310(4)  —  Fob  Sai.b  or  Manx;- 

FACTOKED  Pbodwoib— MUTTJALrrr. 
Contract  under  which  dealer  was  givem  ex- 
clusive right  to  sell  manufactured  prodiuxs  of 
manufacturer  of  motor  tracks  \eld  lacking  in 
mutuality  in  view  of  provision  that  dealer  could 
not  recover  for  loss  of  profits  due  to  company's 
failure  to  fill  orders  and  unenforceable  in  so  far 
as  it  was  executory,  so  that  dealer  could  not 
recover  loss  of  profits  due  to  company's  ftdlure 
to  deliver. 

2.  Sauis  4S954— Dbawk  as  Bi.aitkb  or  Com- 
part—Gorbtkukd  AOAINBT  COUPANT. 

Contract  for  sale  of  manufactured  products 
of  a  company  by  a  local  dealer,  which  contract 
was  drawn  upon  blank  forms  of  the  company, 
should  be  construed  most  strongly  against  the 
company. 

McCuIloch,  O.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Jefferw»  Coun- 
ty;   W.  B.  Sorrells,  Judge. 

Suit  by  the  Chicago  Pneumatic  Tool  Com- 
pany against  S.  C.  Well,  in  which  defendant 
filed  a  crosB-complalnt  From  an  adverse 
Judgment,  defendant  appeals.    Afflrmed. 

Irring  Bdnbeiger  and  Bridges,  Wooldridge 
tc  Wooldridge,  all  of  Pine  Bluff,  for  aiH)eUant 

MebafTy,  Reld,  Donham  &  Mehaffy,  of  Lit- 
tle Rock,  for  appellee. 


SMITH,  3.  The  partlea  to  this  litlgatlao 
entered  into  a  contract  which  we  copy  in  fall, 
and  for  convenient  reference  we  hare  num- 
bered its  paragraphs  consecutively  from  1  to 
31.  We  set  it  out  notwithstanding  its  ex- 
treme length  because  of  the  earnest  insist- 
ence that  all  of  Its  paragraphs  must  be  read 
and  construed  together  in  order  to  arrire  at 
the  intent  of  the  parties : 

Dealer's  Agreement  between  the  Chicago  Pneu- 
matic Tool  Company  and  S.  C.  Weil, 
Pine  Bluff,  Arkansas. 

Expires  May  31, 1918. 

This  agreement,  made  and  entered  into  this  first 
day  of  June,  A.  D.  1017,  by  and  between  the 
Chicago  Pneumatic  Tool  Company,  a  New  Jer- 
sey corporation,  party  of  the  first  part  (herein- 
after called  the  Company)  and  S.  C.  Weil,  of 
Pine  Bluff,  Ark.,  party  of  the  second  part  (here- 
inafter called  the  Dealer),  witnesseth: 

That  whereas,  the  Company  is  engaged  in  the 
manufacture  and  sale  of  Little  Oiant  motor 
trucks,  together  with  spare  parts  and  appurte- 
nances used  in  connection  therewith,  and  is 
willing  to  sell  said  motor  trucks  to  said  Dealer 
exclusively  in  tlie  territory  hereinafter  de- 
Bcribed: 


Now,  therefore,  in  consideration  of  tlk&  nntual 
promises  of  the  parties  hereto^  it  is  agreed  as 
follows: 

The  CSompany  agrees: 

1.  To  sell  to  the  Dealer  upon  the  terms  and 
conditions  hereinafter  set  forth,  and  during  the 
period  commencing  June  1,  1917,  and  ending 
May  31,  191S,  any  number  of  its  said  motor 
trucks  and  parts  and  appurtenances  used  in  con- 
nection therewith,  which  the  Dealer  may  desire 
to  purdiase  for  resale  by  him  in  the  following 
described  territory:  Entire  state  of  Arkansas. 

2.  The  Company  will  not,  during  said  above- 
mentioned  period,  sell  within  above-described 
territory  any  of  its  said  cars  or  parts  and  ap- 
purtenances used  in  connection  therewith,  to 
any  person,  firm,  or  corporation  other  than  the 
said  dealer. 

3.  To  ship  any  and  all  cars  ordered  from  it 
by  the  Dealer  within  tUrty  (30)  days  from  the 
receipt  by  it  of  orders  for  the  same:  Provided, 
however,  the  Company  shall  not  be  liable  in 
any  way  for  failure  or  delay  in  making  ship- 
ments caused  by  strikes,  fires,  or  other  causes 
beyond  its  control,  or  delays  occurring  in  the 
manufacture  of  its  product  or  in  the  manufac- 
tnre  and  delivery  of  parts  thereof,  and  the  Com- 
Iiany  sh^  not  be  liable  for  any  loss  of  profits 
or  damage  for  its  failure  to  deUver  goods  order- 
ed, or  for  the  cancellation  of  this  agreement. 

4.  The  Company  will  refer  to  said  Dealer  any 
and  all  inquiries  for  relating  to  said  motor  tru(^ 
which  it  may  receive  from  any  person,  firm,  or 
coiToration  residing  or  being  in  said  above- 
described  territory. 

&  The  Company  shall  furnish  the  Dealer  with 
catalogues  and  other  advertiidng  matter  pre- 
pared by  it  and  relating  to  said  cars  and  the 
parts  and  appurtenances;  the  amount  therecrf, 
however,  to  be  determined  by  the  Company. 

The  Dealer  hereby  agrees: 

6.  To  purchase  from  tlie  Company  immediate. 
ly  opon  the  exeention  of  this  agreement  at  least 
— —  of  nid  motor  trucks  to  be  used  by  him 
in  said  above-mentioned  territory  for  the  pur- 
pose of  demonstration  and  show  exclusively. 

7.  That  he  will  maintain  a  repository  and  re- 
pair station  for  the  satisfactory  display,  care, 
and  repair  of  said  motor  trucks ;  respond 
promptly  to  all  inquiries  respecting  the  purchase 
of  said  motor  trucks ;  keep  the  Company  fully 
informed  as  to  the  number  of  inquiries  for,  and 
sales  of  motor  trucks  within  said  territory,  and 
any  other  matters  affecting  the  interests  of  tiie 
(Company  in  connectioii  with  this  agreement; 
sell  all  motor  trucks  covered  by  this  agreement, 
and  all  their  parts  and  attachments  in  harmony 
with  the  policy  of  the  Company,  to  maintain  the 
reputation  of  its  products. 

8.  That  he  will  appoint  a  subdealer  or  estab- 
lish a  branch  for  the  sale  and  delivery  of  Little 
Giant  motor  trucks  in  every  city  or  town  within 
his  territory  that  may  at  any  time  be  designated 
by  the  Company,  in  order  that  the  Company's 
products  shall  be  adegnatcly  represented  there- 
in; that,  if  the  Dealer  fails  to  secure  a  satis- 
factory representative  for  himself  in  any  such 
city  or  town  as  above  provided,  the  Company 
shall  be  at  liberty  to  appoint  any  other  dealer 
in  such  unoccupied  territory,  in  which  case 
Dealer  shall  not  be  entitled  to  commission  or 
credit  for  the  volume  of  business  handled  by 
such  additional  dealer. 
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9.  That  he  wQl  be  retponsible  to  the  Oompany 
for  all  acts  of  subdealers  appointed  by  him,  and 
that  any  acts  of  bis  subdoalcrs  which,  if  com- 
mitted by  the  Dealer,  would  be  in  yiolation  of 
the  terms  hereof,  shall  be  considered  as  acts 
of  the  Dealer. 

10.  That  in  order  to  secare  adequate  and  uni- 
form service  to  the  users  of  Little  Giant  .motor 
tmcks,  all  agreements  with  subdealers  shall  be 
made  on  forms  to  be  furnished  by  the  Company, 
containing  such  of  the  provisions  of  this  agree- 
ment as  are  necessary  for  the  purpose,  and  such 
subdealer's  agreement  shall  not  be  put  into  effect 
until  approved  by  the  Company  in  writing  in 
like  manner  as  this  agreement.  All  such  agree- 
ments shall  be  made  in  triplicate  and  one  copy 
filed  with  the  Company  immediately  upon  the 
execution  of  same. 

11.  To  purchase  from  the  Company  all  such 
motor  accessories  and  repair  parts  as  the  Com- 
pany sells  and  the  Dealer  supplies  for  use  on 
Little  Giant  motor  trucks. 

12.  That  accounts  for  parts  shall  be  due  and 
payable  on  the  15th  of  each  month  for  all  parts 
shipped  during  the  preceding  month. 

18.  That  he  will  not  alter  any  motor  truck 
sold  by  the  Company  hereunder ;  that  he  will  do 
nothing  that  will  in  any  way  Infringe,  impeach 
or  lessen  the  value  of  the  patents  or  trade  marks 
under  which  Little  Giant  motor  trucks  or  the 
parts  thereof  are  made  or  sold. 

14.  That  in  respect  to  sales  of  Little  Giant 
motor  trucks  for  use  outside  his  territory,  he 
will  abide  by  the  Company's  policy,  and,  fur- 
ther, that  he  will  refer  to  the  Company,  whose 
decision  shall  be  final,  all  controversies  that 
may  arise  between  him  and  another  dealer  with 
regard  to  sales  of  motor  trucks  outside  of  said 
territory,  or  claims  relating  thereof;  that  he 
will  pay  all  claims  decided  by  the  Company  to 
be  due  from  him  within  ten  (10)  days  after  re- 
ceipt of  notice  of  the  Company's  decision.  How- 
ever, nothing  herein  contained  shall  be  con- 
strued as  a  liability  on  the  part  of  the  Company 
to  any  dealer  for  such  profit. 

15.  That  the  Dealer  will  not  deal  in  motor 
trucks  not  sold  by  the  Company  in  snch  a  man- 
ner as  in  the  judgment  of  the  Company  wiU 
prejudice  the  sale  or  reputation  of  Little  Giant 
motor  trucks,  or  the  good  will  of  the  name  lit- 
tle Giant,  and  as  a  matter  of  such  business 
policy  shall  consult  the  Company  before  do- 
ing so. 

16.  That  at  the  end  of  each  month  the  Dealer 
will  report  to  the  Company  the  names,  ad- 
dresses, and  the  business  in  which  they  are  en- 
gaged of  all  purchasers  of  Little  Giant  motor 
trucks,  together  with  factory  number  of  same. 

17.  That  he  will  not  transfer  or  assign  this 
agreement  or  any  righta  hereunder. 

The  parties  hereto  further  agree  as  follows: 

18.  That  this  agreement  shall  be  interpreted 
and  construed  according  to  the  laws  of  the  state 
of  Illinois. 

19.  The  price  to  be  paid  by  the  Dealer  for  all 
complete  chassis  ordered  by  him  from  said  Com- 
pany shall  be  the  full  list  price,  less  26  per 
cent.,  f.  o.  b.  cars  factory,  Chicago  Heights,  111., 
20  per  cent,  ot  said  price  to  be  paid  at  the  time 
order  is  given,  and  the  balance  at  the  time  ship- 
ment is  made,  or  by  sight  draft  attached  to  the 
bill  of  lading. 

20.  The  price  to  be  paid  by  the  Dealer  for  all 
parts  and  appurtenances  purchased  by  him  here- 


under shall  be  the  full  list  price,  less  25  per 
cent 

21.  The  Dealer  is  not  in  any  manner  author- 
ized or  empowered  to  conduct  the  business  in  the 
name  of  or  for  the  account  of  the  C<Hnp«ny,  nor 
in  its  name,  nor  on  its  behalf,  to  enter  upon 
any  contract  whatsoever,  or  to  biU  goods  to 
third  persons,  nor  to  make  promises  or  repre- 
sentations with  respect  to  said  commercial  cars, 
parta,  or  other  goods  manufactured  or  sold  by 
the  Company  other  than  those  contained  in 
the  current  catalogues  issued  by  the  Company. 

22.  It  is  expressly  understood  by  the  Dealer 
that  no  car  will  be  sold  by  him,  or  shall  be 
resold  by  him,  upon  any  guaranty  or  warranty 
ot  any  kind  or  nature  except  as  follows:  "The 
Chicago  Pneumatic  Tool  Company  will,  for  a 
period  of  one  (1)  year,  from  date  of  shipment  of 
any  car  manufactured  by  it,  replace  at  its  fac- 
tory, at-  Chicago  Heights,  IlL,  free  of  cost  ex- 
cept for  transportation,  such  parts  of  said  car 
as  shall  in  the  sole  judgment  of  the  Chicago 
Pneumatic  Tool  Company  prove  to  be  defective 
in  material  or  workmanship,  and  provided  fur- 
ther that  such  parts  shall  be  shipped  to  the 
Company  at  its  factory,  when  claim  is  made, 
charges  prepaid,  properly  tagged,  giving  the 
serial  number  of  motor  truck  from  wliich  same 
was  taken,  name  and  address  of  owner,  and 
such  other  information  as  may  from  time  to 
time  be  required  by  the  Company.-  No  claims 
will  be  allowed  or  adjustments  made  by  the 
Company  under  the  terms  of  this  guaranty,  un- 
less Dealer's  claim  is  presented,  together  with 
the  alleged  break  or  service  failure  within  (10) 
days  of  discovery  and  that  after  the  expiration 
of  such  ten  (10)  days  no  such  claims  will  be 
allowed.  This  provision  does  not  apply  to  parts 
or  equipment  not  made  by  the  Company,  such 
as  tires,  rims,  magnetos,  batteries,  coils,  and 
other  electrical  equipment,  etc.,  for  which  pur- 
chaser must  make  all  claims  to  their  respective 
makers  for  damages  of  any  nature  growing  out 
of  this  agreement,  or  for  tiie  sale  or  use  of  the 
motor  truclcs  sold  by  it."  This  guaranty  shall 
not  in  any  way  apply  to  or  cover  any  motor 
trucks  which  may  be  in  any  manner  altered  or 
repaired  outside  of  the  factory  of  the  Cliicago 
Pneumatic  Tool  Company  or  any  of  its  branches. 

23.  That  this  agreement  shall  expire  by  limi- 
tation on  May  31,  1918,  or  may  be  canceled  by 
either  party  upon  sixty  (00)  days'  written  no- 
tice given  to  the  other  through  the  usual  course 
of  mail  or  otherwise:  Provided,  however,  that 
for  any  violation  thereof  by  either  part?  the 
other  party  may  terminate  the  same  forthwith. 
Termination  or  cancellation  of  this  agreement 
as  herein  provided  shall  immediately  cancel  all 
orders  for  motor  trucks,  motor  truck  parts,  or 
attachments  which  may  have  been  received  from 
the  Dealer,  but  which  have  not  been  delivered 
prior  to  the  date  of  terminati<»i  or  cancellation, 
including  such  orders  as  may  have  I>een  accepted 
by  the  Company.  After  the  termination  or  can- 
cellation of  this  agreement,  as  hereinbefore  pro- 
vided, the  continuance  of  the  sale  of  such  motor 
trucks  or  the  referring  of  inquiries  by  the  Com- 
pany to  the  Dealer  shall  not  be  construed  as  a 
renewal  of  this  agreement,  but  all  orders  here- 
after accepted  by  the  Company  and  sales  there- 
after made  by  the  Dealer  shall  be  governed  by 
the  terms  and  conditions  of  this  agreement. 

24.  That  all  claims  for  shortage  must  be 
made  by  the  Dealer  within  tea  daya  <tf  receipt 
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of  <]ie  8liipiii«tit  on  whldi  skortagt  is  claimed, 
and  that  aftei:  the  expiration  of  ten  daya  no 
sach  claims  will  be  allowed. 

25.  That  the  responsibility  of  the  Company 
for  loes  of  or  damaKes  to  goods  ordered  shall 
ceaae  upon  delivery  thereof  to  the  common  car- 
rier, and  that  the  Company  makes  no  warran- 
ties or  representations  of  any  kind  other  than 
contained  in  this  acre«ment,  as  to  the  goods  sold 
hereunder. 

26.  That  the  Company  reserves  the  right  to 
change  all  list  prices  at  any  time. 

In  witness  whereof,  the  parties  hereto  hare 
dnly  executed  this  agreement  the  day  and  year 
first  above  written. 

Chicago  Pneumatic  Tool  Company. 

a  O.  Weil,  Dealer. 
Attest: . 

27.  Addendum: 

Model  H-4 — 1-ton  chain-driven  chassis 
complete |1,400.00 

Model  H-4— 1%-ton  chain-driven 
chassis  complete 1,600.00 

Standard  platform  and  stake  bodies 
for  same ■ 150.00 

Standard  open  flare  bodies  for  same. .        100.00 

Standard  open  flare  bodies  with  can- 
vas top  for  same 160.00 

Standard  cabs  bnilt  on  for  same 60.00 

Standard  wind  shields  bnilt  on  for 
same 26.00 

Shown  and  described  in  circular  282. 

Model  1  15— 1-ton  worm-driven  chas- 
sis complete 1,500.00 

Furnished  with  either  solid  or  pneumatic  tires. 

Model  16— 2-ton  worm-driven  chassis 
complete   $2,250.00 

TbUt  can  be  furnished  with  168"  wheel  bate, 
making  length  back  of  driver's  seat  140%", 
at  the  same  price. 

Model  17 — S%-toti  worm-driven  chas- 
sis complete ^,250.00 

Modd  18— 5-ton  worm  or  chain  driv- 
en chassis  complete, 44250.00 

.   Bnilt  to  order  only. 
Shown  and  described  in  catalogue  No.  285. 

28.  Advertising: 

To  agree  to  appropriate  a  suflGk:lent  amount  of 
money  to  properly  advertise  locally  in  news- 
paper and  outdoor  publicity  with  the  following 
understanding:  First,  that  this  amount  of  ex- 
penditure is  not  to  exceed  one  hundred  ($100l00) 
dollars  on  each  complete  chassis;  and,  second, 
that  fifty  (50)  per  cent,  of  the  moneys  so  spent 
are  to  be  charged  by  us  to  yon;  or,  in  other 
words,  for  every  dollar  you  are  willing  to  spend 
we  will  also  spend  the  same  amount  as  ontUned 
above. 

29.  Your  discount  from  list  when  sold  for 
cash: 

ilrst  car  ordered  by  you  on  contract  16  per 
cent. 

Second  car  ordered  by  you  on  contract  17% 
per  cent,  with  credit  memorandum  to  make  first 
car  same  price. 

Third  car  ordered  by  you  on  contract  20  per 
cent,  with  credit  memorandum  to  make  first  and 
second  cars  same  price. 

Fourth  car  ordered  by  you  on  contract  22% 
per  cent,  with  credit  memorandum  to  make  first, 
second,  and  third  cars  same  price. 


Fifth  car  ordered  by  ybnon  contract  25  per 
cent,  with  credit  memorandum  to  make  first, 
second,  third,  and  fourth  cars  same  price. 

SO.  Tour  discounts  from  list  when  sold  on 
deferred  payment  plan: 

First  car  ordered  by  you  on  contract  10  per 
cent. 

Second  car  ordered  by  yon  on  contract  12% 
per  cent,  with  credit  memorandum  to  make  fint 
oar  same  price. 

Third  car  ordered  by  you  on  contract  15  per 
cent,  with  credit  memorandum  to  make  first  and 
second  cars  same  price. 

Fourth  car  ordered  by  you  on  contract  17% 
per  cent,  with  credit  memorandum  to  make  first, 
second,  and  third  cars  same  price. 

Fifth  car  ordered  by  you  on  contract  20  per 
cmt.  with  credit  memorandum  to  make  first, 
second,  third,  and  fourtii  cars  same  price. 
,31.  We  would  expect  you  to  contract  for  not 
less  than  26  Little  Qiaut  chassis,  same  to  be 
taken  by  you  during  the  period  of  this  contract, 
which  we  would  make  for  one  year,  at  intervals 
to  be  decided  on,  but  specifications  must  be 
furnished  30  days  In  advance  and  furnish  us  a 
deposit  of  160.00  for  each  chassis,  same  to  be 
Tcfonded  as  you  place  orders. 

We  adopt  the  deslgnationa  nsed  In  the  con- 
tract, and  will  refer  to  appellant  as  the  Deal- 
tx  and  to  appellee  as  the  Otxupany. 

The  Dealer  had  ordered  and  there  had  been 
delivered  two  trucks,  in  part  payment  of 
whldi  the  Dealer  had  executed  his  note.  A 
third  trudE  had  been  ordered,  but  shipment 
and  delivery  had  been  refused  by  the  Com- 
pany. In  addition,  the  Dealer  had  executed 
a  note  for  $1,260  in  accordance  with  pUA- 
graph  81.  This  note  was  renewed  and  later 
paid  by  the  Dealer;  but  the  note  given  In 
part  payment  of  the  tracks  was  not  paid,  and 
this  suit  was  brought  to  enforce  Its  payment. 
By  way  of  croes-ocHnplalnt  the  Dealer  pray- 
ed judgment  for  the  portion  of  his  deposit 
made  under  paragraph  31  whlcii  had  not 
been  applied  to  the  purchase  of  trucks  as 
there  provided;  and,  in  addition,  the  Dealer 
prayed  judgment  for  the  loss  of  profits  which 
he  alleged  had  been  sustained  as  a  result  of 
the  C<Hnpany's  failure  and  refusal  to  fill  his 
order  for  trucks.  Under  the  direction  of  the 
court  the  jury  allowed  the  Dealer  credit  for 
Qie  unapplied  portion  of  his  deposit  made 
under  paragraph  31,  but  disallowed  any- 
thing on  account  of  loss  of  profits,  and  the 
right  to  recover  these  profits  is  the  question 
involved  in  this  appeal. 

[11  The  court  below  had  the  view  that 
paragraph  S,  which  exempted  the  Company 
from  damages  for  Its  failure  to  deliver  goods 
as  required  by  other  paragraphs  of  the  con- 
tract, rendered  it  void  for  the  lack  of  mu- 
tuality, and  that,  while  It  controlled  the 
rights  -and  obligations  of  the  parties  in  so  tar 
as  they  had  operated  under  it,  it  was  unen- 
forceable as  against  the  Company  In  so  far 
as  It  was  executory.  We  have  reached  the 
conclusion  that  this  is  the  correct  construc- 
tion of  the  contract,  and  that  the  court,  there- 
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fore,  correctly  told  the  Jury  that  there  could 
be  no  recovery  of  profits. 

[2]  It  is  argued  that  we  should  construe 
this  contract  most  strongly  against  the  Com- 
pany, as  It  has  used  Its  blank  form  in  its 
preparation ;  and  so  we  should.  It  is  also  lu- 
sisted  that  in  arriving  at  the  intent  of  the 
parties  we  should  construe  the  instrument 
as  a  whole;  and  the  correctness  of  this  con- 
tention is  likewise  conceded.  And  it  is  ar- 
gued that  when  this  has  been  done  the  plan 
under  which  the  Company  proposed  to  oper- 
ate has  been  disclosed,  and  that,  if  it  has  no 
valid  and  enforceable  agreement  with  the 
Dealer  here,  it  has  no  valid  and  enforceable 
contract  with  any  dealer  anywhere ;  that  its 
plan  is  to  give  exclusive  rights  to  sell  its 
goods  to  agents  in  assigned  territory;  that  the 
purpose  and  policy  of  the  Company  is  to  sell 
the  largest  possible  quantity  of  the  output 
of  its  factory,  and  as  a  means  to  this  end  has 
assigned  the  territory  throughout  wliich  it 
proposes  to  operate  to  agents  who  are  given 
the  exclusive  right  of  sale  in  their  respective 
territories;  and  that,  having  adopted  this 
policy,  as  disclosed  by  the  contract,  we  should 
not  ccmstrue  the  contract  as  making  its  per- 
formance optional  on  the  part  of  the  Com- 
I>any. 

It  must,  of  course,  be  true  that  the  -con- 
tract lacks  mutuality  if  one  of  the  parties 
thereto  has  reserved  the  option  of  perform- 
ing or  not  performing  as  he  pleases,  and 
while,  indeed,  this  right  is  not  reserved  In 
terms,  we  think  this  is  the  effect  of  para- 
graph 3.  What  does  it  matter  that  the  Deal- 
er may  have  assigned  to  mm  exclusive  ter- 
ritory ta  wliich  to  sell  the  Company's  goods 
if  "the  Company  shall  not  be  liable  for  any 
loss  of  profits  or  damage  for  its  failure  to  de- 
liver goods  ordered  or  for  the  cancellation  of 
this  agreement"?  If  the  language  means 
what  in  its  ordinary  acceptation  it  apparent- 
ly says,  we  have  a  writing  which  will  deter- 
mine the  rights  of  the  parties  in  so  far  as 
they  operate  under  It,  but  wlilch  has  in  ad- 
vance excused  and  ex^upted  the  Company 
from  legal  liability  for  Its  nonperformance 
through  failure  to  deliver  the  goods  ordered. 

In  6  R.  C.  L.  i  96,  p.  691,  the  law  is  stated 
as  follows: 

"Again,  a  contract  which  cata  be  terminated 
at  thfi  will  of  one  of  the  parties  without  lia- 
bility for  dBmages,  so  far  as  It  remains  execu- 
tory, is  not  binding  for  want  of  mutuality." 

And  in  the  case  of  £9  Dorado  Ice  &  Plan- 
ing Mill  Co.  V.  Klnard,  96  Ark.  188,  131  S. 
W.  462,  tills  court  said: 

"A  contract,  therefore,  which  leaves  it  entirely 
optional  with  one  of  the  parties  as  to  whether 
or  not  he  will  perform  bis  promise,  would  not 
be  binding  on  the  other." 

See,  also,  7  A.  &  E.  Enc.  of  Law  (2d  Ed.) 
114;   1   Page  on  Contracts,  {;  302-306;   St 


Louis,  I.  M.  &  S.  R.  Oo.  T.  Clark,  90  Ark. 
508,  119  S.  W.  825. 

There  appears  to  liave  been  much  litigation 
in  the  federal  courts  involving  contracts  more 
or  less  similar  to  the  one  now  under  consid- 
eration, and  in  these  cases  contracts  having 
clauses  similar  to  paragraph  3  have  been 
held  to  be  void  for  the  want  of  mutuality. 
Some  late  cases  which  collect  a  number  of 
others  are:  Velie  Motorcar  Co.  v.  Kopmeler 
Motorcar  Co.,  194  Fed.  824,  114  C.  C.  A.  248; 
Oakland  Motorcar  Co.  v.  Indiana  Automobile 
Co.,  201  Fed.  499,  121  C.  C.  A.  319 ;  Wilson  v. 
Stttdebaker  Corporation  of  America  (D.  C.) 
240  Fed.  801.  See,  also,  Goodyear  v.  Koehler 
Sporting  Goods  Co.,  159  App.  Div.  116,  143 
N.  T.  Supp.  1046 ;  Wood  v.  Glens  Falls  Auto- 
mobUe  Co..  174  App.  Dlv.  830,  161  N.  Z. 
Supp.  808. 

Judgment  affirmed. 

Mcculloch,  O.  J.  (concurring).  The 
mutuality  in  the  contract  ccwsists  of  this: 
The  manufacturer  obligated  itself  to  assign 
to  the  local  dealer  certain  territory — the 
state  of  Arkansas — within  which  the  latter 
was  to  have  the  exclusive  right,  for  a  given 
period  of  time,  to  sell  the  manufacturer's 
products ;  and,  on  the  other  hand,  the  dealer 
obligated  himself  to  sell  those  products,  and 
no  others  which  might  come  in  oompetition 
with  them,  to  establish  agencies  throughout 
the  territory,  and  to  purchase  from  the  man- 
ufacturer as  many  as  26  cars  at  a  stated 
price.  The  right  thus  acquired  by  the  dealer 
was  a  valuable  one,  notwithstandiiig  the  fact 
that  the  manufacturer  was,  under  the  ex- 
press language  of  the  contract,  to  be  exempt 
from  liability  for  damages  on  account  of  fail- 
ure to  deliver  cars. 

"A  contract  does  not  lack  matnality  merely 
because  every  obligation  of  the  one  party  is  not 
met  by  an  equivalent  counter  obligation  of  the 
other  party."    6  R.  C.  L.  689. 

It  was  to  the  Interest  of  the  manufacturer 
to  sell  the  output  of  its  factory  in  the  va- 
rious territories  assigned  to  local  dealers, 
and,  even  though  there  v^s  no  corresponding 
obligation  on  its  part  to"  deliver  to  this  dealer 
the  cars  which  he  might  order,  yet  the  ob- 
ligation to  assign  this  territory  exclusively 
to  the  dealer,  and  not  to  sell  to  any  one  else 
in  that  territory  constituted  sufficient  con- 
sideration for  the  various  undertakings  of 
'the  dealer,  Including  the  agreement  to  pur- 
chase a  certain  number  of  cars.  The  manu- 
facturer was  unwilling  to  bind  itself  to  de- 
liver any  particular  number  of  cars  in  a 
given  territory  for  the  reason,  doubtless,  that 
it  could  not  be  definitely  known  in  advance 
what  the  sales  in  various  territories  would 
be,  but  we  ought  to  assume,  and  the  dealer 
bad  the  right  to  assume,  that  the  manufac- 
turer would  pursue  a  course  consonant  with 
its  own  Interest  by  delivering  as  many  cars 
as  it  could,  consistent  with  Its  trade  advan- 
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tages  to  otber  territories,  and  tlie  dealer  was 
therefore  willing  to  contract  for  the  exclu- 
siTe  light  to  purchase  for  resale  cars  which 
the  manufacturer  might  find  It  convenient  to 
fnmlsb  In  that  territory.  That  constituted  a 
valuable  consideration  for  the  whole  contract 
and  renders  It  mutual  In  Its  undertakings. 
There  was  a  corresponding  privilege  to  each 
of  the  contracting  parties  of  canceling  the 
contract  on  notice  for  60  days,  but  that  did 
not  destroy  its  validity.  The  right  to  cancel 
the  contract  without  notice  for  an  apprecia- 
ble length  of  time  would  have  rendered  the 
contract  wholly  nugatory,  the  Immediate 
right  of  cancellation  being  inconsistent  with 
the  binding  force  of  the  contract ;  but,  when 
notice  must  be  given  for  a  length  of  time,  It 
malces  a  vaUd  contract  because  the  obliga- 
tion remains  In  force  until  the  expiration  of 
the  specified  period  of  notice.  Thomas  ▼. 
Anthony,  30  Cal.  App.  217,  157  Paa  823. 

I  do  not  agree  with  the  majority,  there- 
fore, that  the  contract  laclis  mutuality,  bat 
I  think  that  the  manufacturer  has  hy  plain 
and  unambiguous  language  In  the  contract 
exempted  itself  from  liability  "for  any  lose 
of  profits  or  damage  for  its  failure  to  deliver 
goods  ordered,"  and  for  that  reason  the  Judg- 
ment of  the  circuit  court  was,  upon  the  un- 
disputed evidence^  correct 


STATE  et  aL  v.  MISSISSIPPI,  A.  &  W.  RT. 
CO.     (No.  217.) 

(Snpreme  Court  of  Arkansas.    May  12,  191&.) 

1.  Taxation  «=»317(3)— Assessment— Pow- 
EB  or  Tax  CoxinssioN— Status  or  L/ttmbkb 
CoxFAirr's  "Raiuboa©." 

Where  a  lumber  company  organized  a  rail- 
road company  and  bnilt  a  road  and  operated 
it  as  such,  liut  extended  it  over  its  property 
for  some  12  miles,  and  used  the  extension  whol- 
ly as  a  log  or  tram  road  in  connection  with  the 
railroad  owned  and  operated  by  the  subsidiary 
company,  such  extension  did  not  constitute  a 
"railroad"  within  Acts  1911,  p.  233,  and  was 
not  assessable  as  such  to  the  railroad  company 
by  the  Arkansas  tax  commission,  which  has  no 
authority  to  assess  tram  or  log  roads  used  for 
private  pnrposes. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Rail- 
road.] 

2.  Taxation  «=»317(1)— Authoritt  or  Tax 
GoinassioN. 

The  only  authority  possessed  by  the  Arkan- 
sas tax  commission  is  that  conferred  upon  it  by 
ptatnte  in  express  terms  or  by  necessary  impli- 
cation. 

8.  Taxation  *=>446— Tax  Commission— Fi- 

NAUTT  or  FiNDINOS  ANO  ObdEBS. 

The  findings  and  orders  of  the  Arkansas 
tax  commission  are  final  except  when  attacked 
for  fraud  or  want  of  jorisdiction. 


4.  CoWBTmjTIOHAL  LaW  «=9284(1)  —  TAXA- 
TION i8=>008(2)— iLLBQAi,  Assessment  bt 
Tax  Commission— Lack  or  Finautt— In- 

JTJKCTIVK    HKLIES^DtJE   PSOCESS. 

Where  the  Arkansas  tax  commission  in  fix- 
ing the  assessment  of  a  railroad  has  considered 
and  inclnded  elements  of  value  of  private  prop- 
erty not  owned  or  used  by  the  road  or  by  any 
one  for  it  as  public  carrier,  the  action  amount- 
ed to  an  illegal  exaction  or  the  taking  of  prop- 
erty witliout  due  process  of  law,  and  the  rail- 
road, though  it  has  petitioned  the  commission 
to  reduce  the  assessment,  and  requested  inspec- 
tion of  its  property,  may  have  relief  by  injunc- 
tion against  an  enforcement  of  the  illegal  as- 
sessment While  the  state  is  bound  by  an  as- 
sessment made  by  its  officers  and  assessing 
boards  unless  otherwise  provided  by  statute,  in- 
dividual taxpayers  are  entitled  to  injunctive 
relief  against  enforcement  of  illegal  exactions 
or  assessments.  . 

Appeal  from  Chicot  Chancery  Court;  Z. 
T.  Wood,  ChanceUor. 

Snlt  by  the  Mississippi,  Arkansas  &  West- 
ern Railway  Company  against  the  State  of 
Arkansas  and  the  Arkansas  Tax  Commission. 
From  decree  for  plaintiff,  the  State  and 
Commission  appeal.    AfBrmed. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Jas.  B. 
lerger,  of  Lake  Village,  for  appellants. 

J.  C.  GllllsoQ,  of  Lake  Village,  and  Rose, 
Hemingway,  Cantrell  &  Loughborough,  of 
Little  Bock,  for  apipellee. 

HUMPHRBT8,  J.  Appellee  Instituted  suit 
against  the  collector  of  taxes  in  Chicot  coun- 
ty, in  the  Chicot  chancery  court,  to  enjoin 
the  collector  from  collecting  taxes  on  more 
than  7.37  miles  of  railroad  track  in  that 
county,  alleging  that  the  Arkansas  tax  com- 
mission assessed  It  on  a  mileage  basis  of  19 
miles.  Instead  of  7.37  miles,  of  railroad  track, 
and  that  the  assessment  was  unjusf,  illegal, 
and  void. 

The  state  of  Arkansas  and  the  Arluinsas 
tax  commission  were  made  parties  by  re- 
quest, and  filed  an  answer  in  which  it  was 
admitted  that  the  assessment  was  based  on 
a  mileage  of  19  miles,  alleged  that  appellee 
owned  and  (derated  a  railroad  of  that  length 
in  Chicot  county,  and  denied  that  the  assess- 
ment was  unjust.  Illegal,  and  void.  By  way 
of  further  defense  appellants  pleaded  that 
appellee  applied  to  said  tax  commission  for 
a  redaction  of  the  assessment,  setting  up 
that  it  owned  only  7.37  miles  of  railroad 
In  Chicot  coimty,  and  not  10  miles;  that 
the  tax  commissioa  made  an  investigation 
and  personal  inspection,  upon  which  it  dis- 
missed the  petition;  that  the  assessment 
based  upon  a  mileage  of  19  miles  and  dis- 
missal of  the  petition  requesting  a  reduction 
to  a  mileage  basis  of  7.37  miles  constituted  a 
final  adjudication  of  the  assessment  not  re- 
viewable by  the  chancery  court. 
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A  preliminary  order  was  made  by  the 
Chancery  court,  directing  the  collector  to  sep- 
arate the  assessment  of  the  property  and  ac- 
cept payment  of  taxes  on  7.37  miles  of  track, 
and  upon  the  execution  of  an  injunction  bond 
by  appellee  not  to  return  the  balance  of  the 
assessment  as  delinquent. 

On  ^November  7,  19X8,  the  cause  was  sub- 
mitted to  the  court  upon  the  pleadings,  an 
agreed  statement  of  facts,  and  the  deposi- 
tions of  Monroe  Smith  and  F.  L.  Gregory, 
from  which,  among  other  findings,  the  court 
found  that  7.37  mUes  of  railroad,  as  assessed 
by  the  tax  commission,  belonged  to  appel- 
lee, and  that  the  remaining  12  miles  was 
buUt,  equipped,  "used,  and  operated  exclu- 
sively as  a  tram  or  log  road  by  the  Bllss- 
C!ook  Oak  Company,  and  not  owned  or  op- 
erated by  'appellee  as  a  railroad;  that  the 
Bliss-Cook  Oak  Company  had  assessed  the 
tram  or  log  road  with  the  county  assessor 
In  the  manner  required  by  law,  and  paid 
aU  taxes  due  thereon.  A  judgment  W6is  ren- 
dered in  accordance  with  the  findings  ex- 
empting appellee  from  the  payment  of  that 
portion  of  the  assessment  placed  by  the  tax 
commission  on  appellee  railroad  in  excess  of 
7.37  miles.  From  the  Judgment  an  appeal 
has  been  duly  prosecuted  to  this  court,  and 
the  cause  is  before  us  for  trial  de  noTO. 

The  facts  summarized  are  about  as  fol- 
lows: The  Chicot  Lumber .  Company,  an  nU- 
nols  corporation,  was  organized  some  time 
prior  to  1902.  It  owned  a  large  tract  of  tim- 
ber land  and  a  lumber  mill  at  BlissvUle,  and 
also  2  miles  of  tramway  with  laterals  used  by 
it  for  hauling  its  timber  to  the  mllL  It  con- 
ceived the  idea  of  constructing  a  short  rail- 
road for  the  purpose  of  doing  a  railroad 
business  in  addition  to  hauling  its  own  tim- 
ber to  the  mill  and  from  the  mill  to  the 
Iron  Mountain  HaUroad  In  order  to  get  the 
proper  railroad  connections  and  a  proper  di- 
vision of  freight  rates  with  the  Missouri  Pa- 
dflc  Bailway  Company.  As  a  result  the  ap- 
pellee railroad  was  organized  on  January  10, 
1902,  and  the  Chicot  Lumber  Company  sub- 
scribed for  98  per  cmt.  of  the  railroad  stock, 
and  bought  $200,000  worth  of  bonds  from 
said  railway.  Thereafter  the  Chicot  Lum- 
ber Company  sold  its  property,  including  its 
railroad  stocks  and  bonds,  to  A.  T.  Bliss. 
On  April  19,  1905,  the  Bliss-Cook  Oak  Com- 
pany was  organized  and  purchased  the  lands, 
mill,  railroad  stocks,  and  bonds  from  A  T. 
Bliss.  Subsequently  F.  L.  Gregory  became 
manager  of  the  Bliss-Cook  Oak  Company,  as 
well  as  the  railroad  company,  took  up  later- 
als belonging  to  the  Bliss-Cook  Oak  Compa- 
ny, and  extended  the  railroad  on  the  right 
of  way  survey,  according  to  the  charter  of 
the  railroad  company,  to  a  total  length  of 
7.37  miles.  As  between  the  companies,  the 
railroad,  as  thus  extended,  was  treated  as 
the  property  of  the  railroad  company  I>e- 
cause  it  was  laid  on  the  right  of  way  belong- 
ing to  said  railroad  company,  and  listed  by 


it  for  taxation  with  the  Arkansas  tax  commis- 
sion in  the  manner  provided  by  law.  As  thus 
constructed,  the  railway  company  was  operat- 
ed by  the  Bliss-Cook  Oak  Company,  and,  as  It 
became  necessary  to  reach  its  timber,  at  its 
own  expense  extended  the  road  over  its  own 
land  and  land  which  it  leased  from  other 
parties,  building  it  out  of  about  the  same 
kind  of  rails  and  ties  used  in  the  construc- 
tion of  the  first  7.37  miles.  The  extension 
made  by  the  Bliss-Cook  Oak  Company  in 
this  manner  was  12  miles.  Tills  additional 
extension  of  12  miles  was  treated  by  the 
Bliss-Cook  Oak  Company  as  its  private  prop- 
erty and  assessed  with  the  county  assessor. 
At  the  time  the  Arkansas  tax  commission  as- 
sessed the  19  miles  of  railroad  as  btionging 
to  appellee,  the  Bliss-Cook  Oak  Company  was 
operating  trains  with  appellee's  equipment 
over  the  entire  19  mUea  of  trackage  for  the 
purpose  of  hauling  Its  own  timber  to  the 
miU,  and  finished  product  from  the  mill  to 
the  Iron  Mountain  Railway.  It  also  hauled 
cars  over  a  portion  of  the  line  for  a  lilckory 
mill  near  BUssville,  owned  by  other  parties, 
for  which  service  it  received  $8  per  car.  It 
did  not  run  passenger  trains  or  freight  trains 
for  general  traflic.  The  only  freight  hauled 
consisted  of  logs  and  materials  owned  by  the 
Bliss-Cook  Oak  Company  and  from  the  inde- 
pendent hickory  factory  located  near  Bllss- 
vUle.  It  does  not  appear  that  the  product 
hauled  for  the  independent  hickory  mill  was 
hauled  over  the  12-mlle  extension.  During 
the  year  1912  the  Interstate  Commerce  Com- 
mission decided  that  the  railroad  was  not  a 
common  carrier,  but  was  an  auxiliary  to  the 
mlU  owned  by  the  Bliss-Cook  Oak  Compa- 
ny. Prior  to  that  time  the  railroad  company 
had  kept  a  perfect  system  of  accounting,  but 
thereafter  kept  no  books.  Appellee  was  noti- 
fied to  appear  before  the  Arkansas  tax  com- 
mission on  July  26th  for  the  purpose  of  as- 
sessing the  entire  mileage  of  19  miles  of 
railroad.  By  request  the  hearing  was  ad- 
journed until  the  3d  day  of  August,  on  which 
date  the  whole  mileage  of  19  miles  was  as- 
sessed at  $53,235.  On  September  5th  fol- 
lowing appellee  filed  a  petition  to  reduce  the 
assessment  from  a  mileage  basis  of  19  to  7.37 
miles,  and  requested  a  personal  investigation 
and  Inspection  of  the  road.  The  inspection 
was  made,  and  on  November  23,  1917,  the  re- 
duction was  refused,  and  petition  dismissed. 
[1,  2]  It  is  contended  by  appellants  that  the 
12-mile  extension  over  the  private  property 
of  the  Bliss-Cook  Oak  Company,  operated  in 
connection  with  the  7.37  miles  owned  by  ap- 
pellee, constitutes  a  railroad  within  the 
meaning  of  Act  251,  Acts  1911,  and  assess- 
able under  the  provisions  of  that  act  by  the 
Arkansas  tax  commission.  Section  1  of  the 
act  just  referred  to  authorizes  the  Arkansas 
tax  commission  to  assess  the  property  of 
raQroads  "chartered,  organized  or  operated 
under  the  provisions  of  chapter  133  of  Kir- 
by's  Digest"    By  reference  to  that  chapter. 
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It  is  quite  anperent  that  th«  rallroada  to  be 
assessed  by  the  Arkansas  tax  commlSBlon 
are  railroads  operated  as  public  carriers,  and 
not  tramways  or  log  roads  operated  by  In- 
dlTlduals  or  private  corporations  for  the  sole 
purpose  of  hauling  their  timber  to  market. 
It  Is  established  by  the  undisputed  evidence 
In  this  case  that  the  12-mlle  extension  was 
owned  by  the  Bliss-Cook  Oak  Company,  and 
not  by  the  Mississippi,  Arkansas  ft  Western 
Railway  Company,  and  by  the  overwhelming 
weight  of  the  evidence  that  the  road,  as  op- 
erated by  the  BUss-Cook  Oak  Company,  was 
not  operated  as  a  public  carrier.  It  does  not 
appear  that  passengers  and  freight  were 
hauled  over  the  12-mlle  extension  for  pay. 
So  far  as  the  record  discloses,  the  only  use 
made  of  the  12-mile  extension  was  to  haul 
logs  and  lumber  belonging  to  the  Bliss-Cook 
Oak  Company.  In  other  words,  the  12-mlle 
extension  was  used  wholly  and  entirely  as  a 
private  tram  or  log  road  for  the  benefit  of 
the  latter  corporation.  For  this  reason  the 
assessment  by  the  Arkansas  tax  commission 
of  the  12-mlle  tram  or  log  road  was  without 
authority,  an  Illegal  exaction,  and  void.  The 
only  authority  possessed  by  the  Arkansas 
tax  commission  is  that  conferred  upon  It  by 
statute  In  express  terms  or  by  necessary  Im- 
plication. Bank  of  Jonesboro  v.  Hampton,  92 
Ark.  492,  123  S.  W.  763;  State  v.  Little,  04 
Ark.  217,  126  S.  W.  713,  29  U  R.  A.  (N.  8.) 
721.  There  Is  nothing  In  the  statute  granting 
authority,  directly  or  impliedly,  to  the  tax 
commission  to  assess  trams  or  log  roads  own- 
ed or  used  for  private  purposes  by  individu- 
als or  private  corporations. 

[3,4]  It  is  contended  by  appellants,  how- 
ever, that,  because  the  Arkansas  tax  com- 
mission notified  appellee  and  the  BMss-Cook 
Oak  Company  of  the  assessment,  and  be- 
cause ai^tellee  filed  a  petition  in  the  form  of 
a  letter  to  reduce  the  assessment  and  re- 
quested an  Inspection  of  the  railroad  prop- 
erty, and  because  the  tax  commission  made  a 
personal  inspection,  considered  the  matter, 
and  denied  a  reduction,  it  became  a  final  ad- 
judication of  the  tax  commission,  which 
cannot  be  reviewed  by  the  chancery  court. 
It  is  true,  as  suggested,  that  no  appeal  Is 
provided  from  the  Arkansas  tax  commission, 
and  that  its  findings  and  orders  are  final  ex- 
cept when  attacked  for  fraud  or  want  of  lu- 
rlsdlctloD.  St  L.,  L  M.  &  S.  R.  Co.  v.  Worth- 
en,  S2  Ark.  929,  IS  S.  W.  254,  7  L.  R.  A  374. 
This  case,  however,  comes  clearly  within  the 
exception  because  the  board  has  considered 
and  Included  elements  of  value  in  fixing  the 
assessment  of  private  property  not  owned 
or  used  by  appellee,  or  any  one  for  It,  as  a 
public  carrier.  This  would  clearly  amount 
to  an  Illegal  exaction  or  the  taking  of  prop- 
erty without  due  process  of  law.  While  the 
state  is  bound  by  the  assessment  made  by  its 
officers  and  assessing  boards,  unless  other- 


wise provided  by  statnte,  individual  taxpay- 
ers are  entitled  to  Injunctive  t«Uef  against 
the  enforcement  of  Illegal  exactions  or  as- 
sessments. State  Board  of  Equalization  et 
aL  V.  People  of  the  State  of  Illinois  ex  reL 
Catherine  Goggln  et  al.,  101  lU.  528,  61  N. 
£L  330,  58  L.  R.  A.  613 ;  State  v.  Uttle,  04 
Ark.  217,  126  S.  W.  718,  20  L.  R.  A.  (N.  8.) 
721. 

No  error  appearing,  the  decree  of  the  chan- 
cellor Is  afSrmed. 


WALKER  V.   STATE. 
(Supreme  Court  of  Arkansas. 


(No.  210.) 
May  12,  1919.) 


1.  Cbiiunai.  Law  «a5>1054(l)  —  Afpeai,  — 
ExcEpnoNs— Admission  of  EIvidence. 

Admission  of  evidence  will  not  be  reviewed 
on  appeal,  where  court's  ruling  on  objection 
thereto  was  not  excepted  to. 

2.  GBiiaHAL  Law  <&a3l064(l)  —  Waiveb  — 
OBJXcnons  to  Svidkncb. 

Objection  to  evidence  is  waived  by  failure 
to  except  to  oonrf  •  ruling  thereon. 

3.  Cbimiwai,  Law  «=»448(12)  —  Bvidkwce  — 
OpiinoN— Iix  FKEUNo  Toward  Defend- 
ant. 

In  homicide  prosecution,  testimony  that 
witness  heard  deceased  make  statement  indi- 
cating ill. feeling  toward  defendant  was  inad- 
missible, being  merely  an  opinion  of  the  wit- 
ness that  such  statement  indicated  Ul  feeling, 
which  is  inadmissible  as  evidence  of  the  fact. 

4.  Homicide  (8=>339  —  Afpeai.  —  Habu- 
ucss  Ebbob— Exclusion  ot  Evidence. 

In  homicide  prosecution,  exclusion  of  testi- 
mony as  to  whether  witness  had  heard  deceased 
make  statements  indicating  hatred  toward  de- 
fendant was  hormlrss,  where  witness  had  pri- 
or thereto  testified  that  he  had  never  heard 
deceased  make  any  threats  that  he  was  going 
to   fight  or  Injnre  defendant 

5.  Cbiminai,  Law  «=3338(4,5)  —  Hoicioidk 
<8=»166(2)— Evidence— Motive— LiTTBB. 

In  homicide  prosecution,  a  letter,  reflecting 
upon  character  of  defendant's  daughter,  was 
inadmissible,  where  no  effort  was  made  to  prove 
that  deceased  had  written  letter,  or  that  de- 
fendant suspected  him,  prior  to  the  time  of  the 
killing,  of  having  any  connection  with  it;  the 
letter  therefore  throwing  no  light  upon  the 
qnestion  of  motive. 

6.  Cbisiinal  Law  «s>1036(1)  —  Appeai.  — 
Objection  and  Exception— Admissibilitt 
OF  Evidence. 

Admission  of  evidence  will  not  be  reviewed 
on  appeal,  where  no  objection  was  made  or  ex- 
ception thereto  saved. 

7.  Homicide  ^=»166(2)  —  E>vidence  —  Iix 
Feeuno — Coixaxebai,  BIattbbs. 

In  homicide  prosecution,  evidence  that  de- 
fendant had  suspected  others  than  deceased  of 
having  written  letter  reflecting  upon  virtue  of 
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defendauft  daughter  was  Inadmiasible  to  prove 
that  defendant  harbored  no  ill  will  toward  de- 
ceased, being  evidence  aa  to  collateral  matters. 

8.  Homicide   $=>339  —  Habhijiss  Bbbob  — 
Exclusion  or  Testimont. 

In  homicide  proaecution,  ezcltislon  of  testi- 
mony that  prior  to  time  of  killing  defendant 
had  not  suspected  deceased  of  having  written 
letter  reflecting  upon  daughter's  character,  but 
bad  suspected  others  of  being  the  authors  tiiere- 
of,  if  error,  was  harmless,  being  favorable  to 
defendant 

9.  Homicide    ^=3233  —  Evidence  —  Motive. 

Proof  of  motive  is  not^  essential  to  a  con- 
viction, but  where  established  tends  to 
strengtiien  the  case  for  the  prosecution,  while 
absence  thereof  is  a  circumstance  favorable 
to  accused. 

10.  Cbiminal  Law      «=»465  —  Nonexpebt 
Evidence— Mental  Condition. 

Nonexpert  witness  could  testify  to  mental 
condition  of  deceased  in  making  dying  state- 
ment, after  having  stated  facts  upon  which  his 
opinion  was  based. 

11.  Cbiminai,    Law      *=»718(1)— Tbiai/— R«- 

MABK8  or  COURBEI.. 

Statement  by  defendant's  counsel  during 
argument  that,  when  he  had  asked  certain  wit- 
nesses if  deceased  or  his  wife  had  written  letter 
reflecting  upon  character  of  defendant's  daugh- 
ter, deceased's  wife  nodded  her  head  so  that 
jury  ;could  have  seen  It  was  improper. 

12.  Cbiminai,    Law    «s»780(7)— Rbmabks    of 
CouNBKi/— Admonition  of  Coubt. 

Where  defendant's  counsel  during  argument 
made  improper  remark,  court's  facetious  state- 
ment, upon  prosecutor's  objection  that  he  did 
not  want  ddCendant's  counsel  to  testify,  that 
"you  can't  keep  S.  (defendant's  attorney)  from 
testifying  with  40  log  chains,"  was  improper; 
and  court,  instead  of  allowing  argument  to  pro- 
ceed with  facetious  remark,  should  have  prompt- 
ly reprimanded  counsel  and  instructed  jury  not 
to  consider  his  remarks. 

13.  Criminal  Law      «s>706  —   PowEB   of 

CODBT    —    OBSEBVANCE    OF   RULES    OF    EVI- 
DENCE. 

The  trial  court  has  plenary  power  to  compel 
tiie  attorneys  of  the  parties  to  observe  the  well- 
established  rules  for  tiie  production  of  evidence. 

14.  Cbiminal   Law       «-»699— Tbial— Aboti- 
MEHT  OF  Counsel— DuTT  or  Coubt. 

It  is  court's  duty  to  prevent  counsel  from 
transcending  the  bounds  of  legitimate  argu- 
ment and  to  reprimand  or  punish  counsel  who 
make  improper  remarks,  and  to  instruct  jury 
not  to  consider  such  remarks. 

15.  Cbiminal  Law    «=»1171(1)  •—  Appeal  — 

REVEBSIBLE  EBBOB— ABaUMENT. 

Improper  remarks  by  counsel  during  argu- 
ment constitutes  reversible  error,  where  it  ia 
likely  that  prejudice  has  resulted  therefrom. 

16.  Cbiminal   Law    «s»655(5)— Remabks   of 
Coubt. 

Court's  facetious  remark,  following  improp- 
er argument  by  defendant's  counsel,  that  "you 


can't  Inep  S.  (defendant's  attorney)  from  testi- 
fying witii  40  log  chains,"  was  not  prejudicial 
to  defendant;  the  facetious  character  of  the 
remark  being  apparent,  and  the  argument  to 
which  it  bad  reference  having  been  .^nade  by 
defendant's  attorney. 

17.  Cbiminal  Law    «=9864(6)  —  Bvioekob    • 
Reb  Gesta. 

In  homicide  prosecution,  testimony  that  de- 
fendant, after  having  chased  deceased  across 
street,  stated,  upon  returning,  that  he  had  fol- 
lowed deceased  to  prevent  him  from  getting  a 
club  was  not  admissible  as  part  of  res  gestra. 

18.  Cbiminal  Law   «=»363  —  Evidence  — 
"Rib  Qksim." 

Res  gestn  are  the  acts  talking  for  them- 
selves, not  what  people  say  when  talking  about 
the  act,  and  the  words  must  stand  in  immediate 
casual  relation  to  the  act,  unbroken  by  inter- 
position of  voluntary,  individual  wariness  seek- 
ing to  manufacture  evidence  for  itsell 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Res 
Gests.] 

19.  Cbiminal  Law      «s»80e>(S)  —  Ihstbuc- 
tions—"Pboof"— "Evidence." 

Proof  in  a  strictly  accurate  and  technical 
sense  is  the  result  or  effect  of  evidence,  while 
evidence  is  the  medium  or  means  by  which  a 
fact  is  proved  or  disproved,  but  the  words 
"proof"  and  "evidence"  may  be  used  inter- 
changeably and  synonymously  in  court's  charge 
especially  where  attention  of  court  is  not  spe- 
cifically called  to  the  real  difference  in  mean- 
ing (citing  Words  and  Phrases,  Evidence; 
ProoO. 

20.  Cbiminal  Law   «s»l048C2)  —  Inbtsuc- 
TIONB— Genebal  OancTioNS. 

Error  csnnot  be  predicated  upon  court's 
failure  to  use  the  words  "proof  and  "evidence" 
in  their  technical  meaning,  under  a  general  ob- 
jection to  the  instruction. 

21.  Cbiminal  Law    «=»768,  764(19— Insnco- 
noNB— Pboof. 

Instruction  containing  words  "as  the  proof 
tends  to  show"  was  not  objectionable  as  on 
weight  of  evidence,  since  it  was  apparent  that 
the  word  "proof  was  not  used  in  its  strict 
le^  sense,  but  in  its  ordinary  sense  as  a  syn- 
onym for  "evidence." 

22.  Cbiminal  Law   «=>768,   764(0)— Tbiait- 
iNBTBUcnoNS— Weight  of  Bvidbncb. 

An  instruction,  stating  that  evidence  tends 

to  prove  a  certain  fact,  and  then  leaving  the 

jury  to  ascertain  whether  that  fact  was  proved, 

ia  not  objectionable  as  on  weight  of  evidence. 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Olay  Coonty; 
R.  Ek  L.  Johnson,  Judge. 

John  M.  Walker  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 
See,  also,  209  S.  W.  86. 

Following  is  instructlMi  No.  16  referred  to 
In  opinion: 
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If  the  defendant  entertained  a  grudge  against 
the  deceased,  Bryant,  as  the  proof  tends  to 
show,  and  used  language  in  the  hearing  of  Bry- 
ant for  the  purpose  of  provoldng  him  to  anger, 
and  causing  him  to  bring  on  an  attack  whereby 
the  defendant  might  have  the  opportunity  of 
killing  him,  or  doing  him  great  bodily  injury, 
then  defendant  would  not  be  excused  or  justified 
in  the  killing,  and  would  be  precluded  from 
claiming  the  right  of  self-defense,  until  he  had, 
in  good  faith,  withdrawn  from  the  combat  as 
far  as  he  could,  and  had  done  all  in  his  power 
consisteot  with  his  safety  to  avoid  the  danger 
and  avert  the  necessity  of  the  killing. 

W.  EL  Spenoe,  of  Plggott,  and  S.  R.  Simp- 
son, of  Paragoukl,  for  appellant. 

John  D.  Arbuckle,  Atty.  Gen.,  Robert  C. 
Knox,  Afist.  Atty.  Gen.,  and  T.  W.  Oampbell, 
of  Ifittle  Rock,  for  the  State. 

WOOD,  J.  Appellant  was  convicted  of  the 
crime  of  murder  In  the  first  degree,  for  the 
killing  of  one  -J.  O.  Bryant,  and  was,  by  the 
Judgment  of  the  Clay  county  drcnlt  court, 
sentenced  to  punishment  at  confinement  in 
the  state  penitentiary  for  life. 

There  was  evidence  adduced  by  the  state 
tending  to  show  that  on  the  23d  day  of  De^ 
cember,  1918,  appellant  and  Bryant  were  at- 
tending the  trial  of  certain  parties  that  was 
being  conducted  by  a  Justice  of  the  peace  tn 
a  certain  tin  shop  in  the  town  of  Piggott, 
Clay  coimty.  Ark.  During  the  trial,  appel- 
lant had  a  knife  In  his  hand,  whittling. 

One  of  the  witnesses  testified  that  he  was 
In  the  bouse  when  Bryant  and  the  appellant 
first  went  out  on  the  walk.  Appellant  walk- 
ed beck  a  piece,  and  was  talking  to  some- 
body. He  didnt  bear  what  be  said,  but 
beard  Bryant  say,  "How  do  you  know?" 
and  the  appellant  said,  "Tou  come  out  here, 
and  I  will  abaw  yon."  Bryant  and  the  ap- 
pellant went  out  of  the  front  door,  appellant 
in  front  and  Bryant  following  at  a  distance 
of  about  six  feet  Witness  did  not  hear  any- 
thing tbat  occurred  between  them  after  they 
got  out  of  the  door.  Bryant  turned  and  went 
east,  towards  town,  about  60  feet,  atoipped, 
and  came  back.  Witness  then  saw  appellant 
going  towards  Bryant,  be  next  saw  Bryant 
running  across  the  street  and  app^ant  after 
bim.  Witness  "did  not  think  either  was 
mad  at  tlie  time  the  remarks  were  made  be- 
tween them ;  did  not  think  Bryant  was  mad, 
but  appellant  seemed  to  be.  Neither  said 
anything  that  indicated  that  they  were  mad 
and  about  to  fight" 

Anotber  witness  testlfled  that  be  saw  Bry- 
ant and  aH>eUant  going  out  of  the  house, 
and  after  they  got  out  of  the  bouse,  he  beard 
appellant  say  to  Bryant,  "I  haven't  got  a 

d thing;    if  you  want  me,  get  on  me." 

Bryant  started  towards  town,  and  the  next 
thing  witness  saw  he  was  going  back  towards 
the  tin  shop.  The  next  thing  he  saw  Bryant 
was  going  backwards,  and  the  appellant  was 
going  towards  bim.  Bryant  made  four  or 
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five  steps  backwards,  and  appellant  ran  him 
possibly  35  yards. 

Another  witness  stated  that  he  beard  the 
two  men  Quarreling  after  they  went  out  of 
the  house,  but  did  not  hear  anything  that 
was  said.  He  heard  tbe  constable  tell  tbem 
to  stop  quarreling  or  he  would  arrest  them. 
After  tbat  he  saw  them  going  towards  each 
other.  Bryant  bad  his  overcoat  on  bis  left 
arm,  which  he  dropped,  and  squared  himself 
and  struck  toward  appellant  The  appellant 
appeared  to  lean  back,  or  was  knocked  back, 
and  straightened  up  and  struck  Bryant  a 
sound  lick  with  his  right  hand.  Bryant 
struck  the  appellant  about  the  neck  on  the 
right  side,  and  appellant  struck  Bryant,  who 
Immediately  wheeled  and  ran. 

According  to  other  witnesses  for  tbe  state, 
the  appellant  and  Bryant  were  seen  to  go  out 
of  the  house,  and  after  going  out  they  were 
engaged  in  a  dispute,  each  accusing  tbe  oth- 
er of  inviting  him  out,  and  daring  tbe  other 
to  strike.  Tbe  altercation  at  this  point  was 
interrupted  by  the  constable,  and  Bryant 
went  off  a  short  distance  in  the  direction  of 
town,  then  turned  back,  whereupon  tbe  ap- 
pellant said  to  him,  "You  are  coming  back 
to  attend  to  me,"  and  Bryant  replied,  "I  have 
a  right  to  go  back  fo  the  courthouse." 

One  of  the  witnesses  said  tbat  about  that 
time,  while  Bryant  was  walking  away,  they 
renewed  tbe  quarrel,  and  witness  beard  Bry- 
ant ask  tbe  appellant  what  be  had  against 
bim,  and  the  appellant  replied  "Tour  wife's 

Q — —  d lies."    Whereupon  Br7ant  laid 

down  his  overcoat  and  struck  appellant  Ap- 
pellant threw  up  bis  arms  and  gave  back 
from  the  lick  to  protect  his  face,  at  which 
time  the  appellant  must  have  cut  Bryant, 
though  witness  did  not  see  the  lick. 

Tbe  court  admitted  in  evidence  as  tbe  dy- 
ing declaration  of  Bryant  tbe  foUovrlng: 

"Piggott,  Ark.  Dec.  23rd.     6.  p.  m.    1918. 

"J.  C.  Bryant  makes  the  following  statement: 
On  this  day  during  the  trial  of  Mrs.  Annie 
Terry  before  Frank  Underwood  in  Piggott  J. 
M.  Walker  made  several  shirring  remarks  to 
me  and  about  my  wife  who  were  here  to  be  a 
witness  in  a  similar  case  against  Mrs.  Russell 
and  ask  me  to  go  out  of  the  house  and  be  would 
settle.  I  went  out  with  him  and  be  had  his 
knife,  I  told  Mm  if  he  would  put  up  his  knife 
and  come  out  and  give  me  a  fair  fight  I  would 
fight  him  but  could  not  fight  a  knife.  The  con- 
stable commanded  the  peace.  I  walked  away 
but  turned  to  go  back  Court  House  to  get  my 
wife  when  I  went  Pass  Walker  He  curated  me 
and  said  you  are  comeing  back  to  me  I  told 
him  no— I  was  going  back  to  the  Court  Room 
to  get  my  wife.  He  said  your  wife  is  nothing 
but  a  lying  bitch  and  swore  a  lie  on  me.  I  then 
struck  at  him  hut  he  knocked  off  my  lick  and 
stabbed  me  and  I  ran  away  from  him." 

There  was  testimony  tending  to  show  that 
Bryant  was  a  small  man,  about  S'A  leet  tall 
and  weighing  about  140  pounds,  and  that  ap- 
pellant weighed  170  pounds. 

Witness  C.  N.  Walker  on  behalf  of  tbe 
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state  testified,  without  objection,  that  on 
the  morning  of  the  day  of  the  killing  ap- 
pellant asked  hltn  if  he  had  heard  about  the 
trouble  that  his  (appellant's)  daughter  was 
In  In  the  neighborhood,  and  said,  "I  am  going 

to  kill  a  d s of  a  bitch  either  to-day 

or  before  this  thing  Is  over."  Appellant  did 
not  say  whom  he  was  going  to  kllL  He  was 
talking  about  some  stories  that  had  been 
circulated  about  his  daughter  that  reflected 
on  her  Tirtue. 

There  was  testimony  tending  to  prove  that 
the  knife,  with  which  appellant  killed  Bry- 
ant, was  an  ordinary  pockctknlfe  of  two-inch 
blade  In  length  and  half  inch  wide,  with  a 
keen  point 

There  was  testimony  tending  to  prove  that 
after  the  trouble  was  over  the  appellant,  in 
telling  about  the  fight,  said  "he  was  not  ex- 
cited"; that  "he  did  just  what  he  meant  to 
do." 

The  testimony  of  the  appellant  tended  to 
prove  that  there  was  trouble  between  the 
neighbors  and  appellant's  only  daughter 
from  rumors  or  tales  that  were  told  that  re- 
fiected  on  her,  and  of  which  appellant  had 
been  tnformed.  He'  was  mad  at  this,  but 
did  not  connect  Bryant  or  his  wife  with  the 
statement  He  had  no  ill  will  or  malice  to- 
ward Bryant.  His  neighbors,  Mrs.  Terry, 
Mrs.  Russell,  and  his  daughter  bad  been 
arrested  on  the  charge  of  breach  of  the  peace, 
and  Mrs.  Terry  was  on  trial,  and  he  was  In 
attendance.  He  had  not,  previous  to  the 
difficulty,  said  a  word  to  Bryant  that  was 
in  any  way  Insulting  or  that  was  derogatory 
or  refiected  upon  him. 

The  efCect  of  the  appellant's  testimony, 
without  setting  the  same  out  in  detail,  Is 
that  Bryant  was  the  aggressor  In  the  fight; 
that  he  Invited  the  fight;  that  he  did  not 
want  any  trouble  with  him;  that  "Bryant 
looked  right  straight"  at  witness,  and  said, 

"Walker,  d m  you;    I  aim  to  kill  you;" 

that  Bryant  threw  his  coat  ofC  with  bis  hand 
in  his  podcet;  that  witness  was  watering  his 
1^  hand;  that  Bryant  bit  witness  on  the 
left  side  of  the  neck ;  that  witness  lost  his 
balance  and  fell  backwards,  threw  his  knife 
up,  and  struck  as  he  fell ;  did  not  attempt  to 
strike  Bryant  any  more;  that  the  cutting  of 
Bryant  was  an  accident ;  that  Bryant  start- 
ed to  run,  and  witness  chased  after  him  a 
few  steps  to  where  there  was  a  club  lying 
In  the  road.  Witness  thought  that  be  was 
going  to  get  the  dab,  and  chased  him  untU 
Bryant  passed  the  club;  then  witness  turned 
back ;  that  he  did  not  intend  to  kill  or  seri- 
ously hurt  deceased  or  cut  him  at  all;  had 
only  struck  to  protect  himself. 

The  testimony  is  voluminous,  and,  without 
setting  it  all  out,  the  above  gives  the  essen- 
tial facts  concerning  the  rencounter,  as  the 
testimony  may  be  considered  from  the  view- 
point of  the  state  and  also  of  the  appellant 

Appellant  asked  a  witness,  Fred  Russell, 


whether  or  not  Bryant  In  a  conversation  with 
the  witness  made  "any  statement  whatever 
that  Indicated  that  he  had  any  kind  of  mal- 
ice or  111  will  towards  Walker." 

The  state  objected  to  the  question,  and  the 
court  sustained  the  objection,  but  the  appel- 
lant did  not  except  to  the  court's  ruling. 

[1 , 2]  Even  If  the  above  question  were  com- 
petent, we  could  not  review  and  reverse  the 
ruling  of  the  court  in  sustaining  the  objec- 
tion to  It  for  the  reason  that  the  appellant 
did  not  follow  his.  objection  with  an  excep- 
tion. "If  a  party  does  not  follow  the  ruling 
on  his  objection  by  clinching  it  with  an  ex- 
ception, he  waives  the  objection."  Melsen- 
helmer  v.  State,  73  Ark.  407,  84  &  W.  494; 
American  Ins.  Co.  v.  Haynie,  91  Ark.  47, 
120  S.  W.  825;  McKlnley  v.  Broom,  94  Ark. 
147,  148,  126  S.  W.  391. 

The  appellant  asked  another  witness  the 
following  question:  "State  to  the  Jury 
whether  or  not  you  beard  him  (Bryant)  make 
any  statement  to  Indicate  he.  had  any  ill 
feeling  or  malice  or  hatred  toward  this  de- 
fendant" The  court  sustained  an  objection 
to  the  question,  and  appellant  duly  excepted 
to  the  ruling.  Whereupon  counsel  for  ap- 
pellant stated  that  he  expected  to  show  that 
the  witness  would  have  answered,  "Xes." 
The  appellant  did  not  offer  to  show  what 
statement  Bryant  made. 

[3]  In  the  absence  of  proof  of  the  state- 
ment itself  tending  to  show  malice  or  ill 
will,  the  question  propounded  and  an  afllrma- 
tlre  answer  thereto  would  show  no  more  than 
that  In  the  opinion  of  the  witness  Bryant 
had  made  a  statement  which  showed  that  he 
harbored  malice  and  111  will  towards  the  ap- 
pellant. But  the  opinion  of  a  witness  In 
matters  of  this  kind  could  not  be  received  as 
evidence  of  the  fact  Nor  would  the  trial 
court  In  the  absmce  of  any  statement  made 
by  Bryant  be  able  to  determine  whether  or 
not  the  statement  If  made,  was  prejudidaf 
to  appellants  rights.  See  Fowler  v.  State, 
130  Ark.  365,  197  S.  W.  568. 

[4]  Before  the  above  answer  was  propound- 
ed the  trial  court  had  permitted  the  witness, 
In  ahswer  to  a  question  propounded  by  coun- 
sel for  appellant,  to  answer  that  he  had  nev- 
er heard  Bryant  "at  any  time  or  place  make 
any  threats,  statements,  or  Intimations  what- 
ever that  he  was  going  to  do  any  harm,  fight 
or  kill,  or  do  any  Injury"  to  appellant  Ap- 
pellant, therefore,  does  not  make  It  apitear 
that  there  was  any  prejudice  In  the  ruling  of 
the  court. 

About  six  weeks  before  the  killing,  ap- 
pellant's son-in-law.  Bobbins,  received  a  let- 
ter refiecting  upon  the  virtue  of  his  wife, 
appellant's  daughter.  The  court  refused  to 
permit  appellant  to  prove  the  contents  of  thl^ 
letter. 

[5]  There  was  no  attempt  upon  the  part  of 
the  appellamt  to  prove  that  Bryant  wrote 
the  letter  or  that  the  appellant  even  suspect- 
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ed  that  he  had  any  connection  with  the  let- 
ter prior  to  the  time  of  the  killing;  on  the 
contrary,  the  appellant  himself  testified  that 
he  did  not  connect  Bryant  in  any  way  with 
the  rumors  or  the  Information  that  he  had 
received,  calling  In  question  the  virtue  of  his 
daughter.  The  letter,  therefore,  could  not 
have  thrown  any  light  upon  the  Question  as 
to  the  motive  of  the  parties  to  the  rencounter, 
and  was  wholly  irrelevant 

While  appellant  was  testifying,  he  was 
asked  by  the  attorney  for  the  state  on  cross- 
examination  the  following  question:  "Did  you 
go  right  to  old  man  Walker's  restaurant  and 

say  to  him,  'I  am  going  to  kill  a  d s ■ 

of  a  bitch  to-day?"  The  aiqpellant  answered, 
"No,  sir ;  I  did  not" 

Other  questloDs  asked  show  that  the  above 
question  had  reference  to  the  day  of  the 
killing. 

[S]  Counsel  for  appellant  contends  in  his 
brief  that  the  court  erred  in  permitting  the 
state  to  prove  by  Mr.  O.  N.  Walker  that  the 
appellant,  on  the  day  of  the  tragedy,  stated 

that  "he  was  going  to  kill  a  d s of 

a  bltcb,  either  to-day  or  before  this  thliig  is 
over  with."  The  record  does  not  show  that 
the  appellant  objected  to  this  testimony  or 
saved  exceptions  to  the  ruling  of  the  court 
In  admitting  the  same.  The  alleged  error, 
therefore,  is  one  that  we  cannot  review.  See 
Harding  v.  State,  94  Ark.  66,  126  S.  W.  90. 

The  appellant  contends  that  the  court  erred 
In  refaslng  to  penult  witness  Bobbins  to  tes- 
tis concerning  the  physical  condition  of  his 
wife,  appellant's  daughter;  that  appellant 
had  been  shown  the  letter  which  reflected 
on  the  virtue  of  his  daughter;  that  appel- 
lant's daughter  and  the  wives  of  two  of  hia 
neighbors  had  become  embroiled  In  a  qnarrel, 
which  had  resulted  in  their  arrest,  and  for 
which  they  were  being  tried  on  the  day  of 
the  killing;  that  appellant's  daughter  had 
pleaded  guilty;  that  appellant  did  not  ac- 
cuse Bryant  or  his  wife  of  having  written 
the  letter,  but  that  after  the  killing  appel- 
lant learned  that  Bryant  and  bis  wife  were 
the  authors  of  the  letter. 

[7]  The  above  testimony  was  irrelevant  and 
inadmissible.  These  were  all  collateral  is- 
sues, and  the  court  correctly  ruled  la  limit- 
ing the  evidence  to  Om  issue  involved,  name- 
ly, as  to  whether  or  not  the  appellant  had 
killed  Bryant  after  premeditation  and  de- 
liberation, and  with  malice  aforethought,  as 
charged  In  the  indictment.  The  state  had 
introduced  no  evidence  tending  to  prove  that 
the  appellant  had  killed  Bryant  because  he 
suspected  the  latter  as  being  the  author  of 
the  letter  which  traduced  the  character  of 
his  daughter.  In  the  absence  of  such  testi- 
mony on  behalf  of  the  state,  testimony  to  the 
effect  that  appellant  was  angry  at  other  per- 
sons because  he  believed  that  they  were  the 
authors  of  the  letter,  and  that  he  bad  no 
ill  will  towards  Bryaiit,  growing  out  of  the 


writing  of  the  letter,  was  irrelevant  and  In- 
competent. 

[t,  I]  It  occurs  to  us  that  the  ruling  of  the 
court  in  excluding  .any  testimony  tending  to 
prove  that  the  wilting  of  die  letter  did  not 
furnish  a  motive  for  the  killing  of  Bryant 
was  more  favorable  to  the  appellant  than 
otherwise.  He  was  not  prejndlced,  as  we  gee 
it,  by  the  exclusion  of  this  testimony,  and 
therefore  is  not  in  an  attitude  to  complain. 
If  testimony  had  been  adduced  to  the  effect 
that  Bryant  was  the  author  of  the  defama- 
tory letter  concerning  appellant's  daught^*, 
written  six  weeks  before  the  killing,  and  that 
appellant  so  believed,  and  harbored  Ul  will 
and  malice  towards  Bryant  on  that  account, 
it  would  have  strengthened  the  case  for  the 
prosecution,  because  it  would  have  tended 
to  show  a  motive  for  the  killing.  "While 
proof  of  motive  is  not  essential  to  a  convic- 
tion, yet,  where  It  is  established,  it  tends  to 
strengthen  the  case  for  the  prosecution,  and, 
on  the  other  hand,  the  absence  of  motive  is 
r^^rded  as  a  circumstance  favorable  to  the 
accused."  Stokes  v.  State,  71  Ark.  117,  71  S. 
W.  250. 

Witness  Harlan  identified  a  written  state- 
ment which  was  Introduced  in  evidence  as 
the  dying  declaration  of  Bryant.  Counsel  on 
both  sides  examined  the  witness  with  respect 
to  the  circumstances  under  which  this  dec- 
laration was  made  and  reduced  to  writing. 
The  court  then  proimunded  to  the  witness 
certain  questions  which  were  designed  to  elic- 
it from  the  witness  informatloa  as  to  the 
mental  condition  of  Bryant  when  the  writing 
was  being  read,  so  as  to  enable  the  court  to 
determine  the  question  of  the  competency  or 
Incompetency  of  the  evidence.  We  find  noth- 
ing in  the  question  that  could  be  construed  as 
an  opinion  of  the  court,  or  an  intimation  by 
the  court  to  the  Jury  on  any  fact  which  it 
was  necessary  for  them  to  decide. 

[10]  Witness  Harlan,  over  the  objection  of 
the  appellant,  was  permitted  to  testify  that 
Bryant,  at  the  time  the  written  statement 
was  read  to  him,  "was  in  a  weak  condition," 
but,  as  witness  believed,  "was  mentally  at 
himself."  Appellant  objected  to  this  testimony 
on  the  ground  that  the  witness  had  not  qual- 
ified as  an  expert  The  Issue  Involved  was 
not  such  as  could  be  determined  only  by  the 
opinion  I  of  experts.  It  was  competent  for 
nonexperts  to  testify  as  to  the  mental  or 
I^yslcal  condition  of  Bryant  at  the  time  the 
alleged  dying  declaration  was  made  by  blm. 
The  examination  of  the  witness  In  detail, 
which  it  is  unnecessary  to  set  forth,  shows 
that  he  had  stated  the  facts  before  giving  his 
opinion  as  to  the  mental  capacity  of  Bryant 
This  was  sufficient  to  bring  the  testimony 
within  the  rule  allowing  nonexperts  to  be 
admitted  on  the  issue  of  sanity  or  insanity, 
where  they  state  the  facts  upon  which  their 
opinion  is  based.    See  Hanklns  T.  State^  133 


Digitized  by 


Google 


324 


212  SOUTHWESTERN  REPORTER 


(Atk. 


Ark.  38,  63,  201  S.  W.  832,  L.  R.  A.  1918D, 
784,  and  cases  there  cited. 

[11, 12]  Counsel  for  appellant  in  his  argu- 
ment to  the  Jury  said: 

"Wben  I  asked  certain  witnesses  whether  or 
not  the  deceased  or  his  wife  wrote  the  letter 
aboat  defendant's  daughter,  the  wife  of  the] 
deceased,  who  sat  behind  the  prosecuting  at- 
torney, nodded  her  head  so  the  jury  could  have 
seen  it" 


The  special  prosecuting  attorney  objected. 
Counsel  for  appellant  repeated  the  state- 
ment, and  said  that  It  was  true.  The  special 
prosecutor  again  objected,  saying,  "I  don't 
want  Mr.  Simpson  to  testify."  The  trial 
judge  thereupon  said,  In  the  presence  and 
hearing  of  the  jury,  "You  can't  keep  Simp- 
son from  testifying  with  40  log  chains."  The 
record  shows  that  the  above  remarks,  made 
by  counsel  for  the  appellant,  were  not  pred- 
icated upon  any  facts  adduced  In  evidence, 
but  were  made  by  the  attorney  for  appellant 
while  arguing  the  detaQs  of  offered  testimo- 
ny concerning  the  letter,  which  the  court  had 
not  admitted  as  evidence.  ;rhe  trial  judge, 
as  the  record  discloses,  upon  objection  being 
made  to  the  argument,  "remarks  in  a  face- 
tious way,  not  intending  It  in  any  other 
way,"  that  "it  would  be  impossible  to  hold 
Mr.  Simpson  In  the  record  with  16  log 
chains,"  and  "permitted  blm  to  proceed  with 
the  argument  just  as  he  desired,  and  to  say 
whatever  he  desired  to  say,  notwithstanding 
the  prior  ruling  of  the  court." 

This  whole  proceeding  was  improper.  The 
trial  court,  instead  of  allowing  tbe  argu- 
ment to  proceed  with  the  facetious  comment 
upon  the  conduct  of  the  attorney  in  making 
it,  should  have  promptly  reprimanded  coun- 
sel when  he  first  began  the  improper  argu- 
ment, and  should  have  Instructed  the  jury 
not  to  consider  the  same. 

[13]  The  most  serious  business  that  could 
possibly  engage  the  attention  of  our  circuit 
courts  is  the  conduct  of  trials  involving  life 
and  liberty.  Therefore  It  is  the  duty  of  the 
presiding  Judge  at  such  trials  to  see  that 
nothing  is  said  or  done  which  Is  calculated 
to  disturb  the  solemnity  of  the  proceedings, 
to  detract  from  the  dignity  of  the  tribunal, 
and  to  distract  the  minds  of  the  jury,  as  a 
part  of  It,  from  the  importance  of  the  func- 
tion which  th^  are  to  perform.  The  trial 
court  has  plenary  power  to  compel  the  attor- 
neys of  the  parties  to  observe  the  well-es- 
tablished rules  for  the  production  of  evi- 
dence. If  attorneys  violate  these  rules  by 
attempting  to  supply  In  argument  what  they 
have  failed  to  prove  by  testimony,  the  court 
cannot  correct  the  error,  where  the  rights 
of  either  party  are  prejudiced  by  a  facetious 
reference  to  the  disposition  of  counsel  to 
transcend  the  bounds  of  legitimate  argu- 
ment 


[14-16]  The  duty  of  the  court  la  to  prevent 
the  argument,  if  possible,  or,  If  already  made^ 
to  reprimand  or  puolsh  counsel  for  making 
It;  to  instruct  the  jury  not  to  consider  it, 
and.  In  short,  to  do  everything  that  can  be 
done  to  see  that  the  verdict  of  the  Jury  is 
in  no  manner  produced  or  influoiced  by  such 
argument  "Whenever  It  occurs  to  us  that 
any  prejudice  has  most  likely  resulted  there- 
from, we  shall  not  hesitate  to  reverse  on  ttiat 
account."  Vaughan  v.  State,  58  Ark.  353, 
368,  24  S.  W.  885,  889.  But  here,  as  the  rec- 
ord discloses  the  court  permitted  counsel  for 
appellant  to  proceed  with  the  argmuent  "just 
as  he  desired,  *  *  *  and  the  counsel  pro- 
ceeded with  his  argument  Just  as  if  the  ob- 
jection of  the  prosecuting  attorney  had  never 
been  made,"  it  is  inconceivable  that  the  ap- 
pellant could  have  been  prejudiced  by  the 
remarks  of  the  court  concerning  appellant's 
counsel.  It  is  easy  to  see  that  the  state 
might  have  been  prejudiced  by  the  argument 
of  the  appellant's  counsel,  but  aK)ellant  had 
no  ground  to  complain,  for  the  statement  by 
his  counsel  of  fact,  outside  of  the  record, 
was  made  solely  for  his  benefit  and  the  re- 
marks of  the  court,  made  in  humorous  vein, 
as  the  record  shows,  could  not  have  been 
prejudicial  to  appellant  At  most  it  could 
only  have  been  considered  as  but  a  mild  re- 
buke to  ooimsel  for  going  out  of  the  record, 
but  the  remarks  of  counsel  were  not  ex- 
cluded. 

[1 7, 1 1]  There  was  no  error  in  the  ruling 
refusing  to  permit  a  witness  to  testify  that 
appellant  said,  immediately  upon  his  return 
after  (basing  Bryant  across  the  street,  that 
"he  followed  him  to  prevent  him  from  get- 
ting a  club."  TbiB  declaration  by  the  appel- 
lant  was  not  a  simntaneous  emanation  grow- 
ing out  of  the  act  of  stabbing  Bryant  The 
fight  was  then  over,  and  although  but  a  few 
moments  had  passed,  appellant  had  had  time 
to  reflect,  and  the  declaration  under  the  cir- 
cumstances was  In  the  nature  of  a  self-serv- 
ing declaration,  and  It  could  not  be  properly 
considered  as  a  part  of  the  res  gestte.  "Res 
gestse  are  the  acts  talking  for  themselves,  not 
what  people  say  when  talldng  about  the  act 
In  other  words,  they  must  stand  in  immedi- 
ate casual  relation  to  the  act — a  relation  not 
broken  by  the  interposition  of  voluntary  In- 
dividual wariness  seeking  to  manufacture 
evidence  for  itself."  Whart  Bv.  {  259 ;  El- 
der V.  State,  69  Ark.  648,  6^,  65  S.  W.  938, 
86  Am.  St.  Rep.  220 ;  Baker  ▼.  State,  85  Ark. 
300,  107  S.  W.  983 ;  Splvey  T.  State,  114  Ark. 
267,  169  S.  W.  804,  and  other  cases  dted  in 
2  Crawford's  Digest,  {  88. 

[1  •]  Counsel  for  appellant  contend  that  the 
court  erred  in  giving  instruction  No.  16.  (Re- 
porter set  forth  in  note.)  It  is  insisted  that 
the  words  "as  the  proof  tends  to  show"  was 
the  expression  of  opinion  by  the  court  on  the 
weight  of  the  evidence.    One  witness  teetlfled 
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that  he  heard  appellant  say  Just  after  the 
killing  that  be  was  not  excited,  but  did  Just 
as  he  aimed  to  do,  and  Bryant  in  the  dying 
declaration  said  that  appellant  bad  been  tan- 
talizing him  and  using  abusive  language  to 
him  at  various  times  during  the  day.  This 
testimony  tends  to  prove  that  appellant  (to 
use  the  language  of  the  Instruction)  "enter- 
tained a  grudge  against  the  deceased."  Now 
the  word  "proof"  in  a  strictly  accurate  and 
technical  sense  "is  the  result  of  eCCect  of  ev- 
idence, while  evidence  is  the  medium  or 
means  by  which  a  fact  Is  proved  or  disprov- 
ed." But  the  *fords  "proof  and  "evidence" 
are  so  frequently  used  Interchangeably  and 
synonymously  by  the  best  legal  writers  as  to 
warrant  such  use  of  them,  especially  where 
the  attention  of  the  court  Is  not  specifically 
directed  to  the  real  difference  In  their  mean- 
ing by  an  objection  calling  for  the  distinction 
to  be  made.  See  Jones  on  Ev.  p.  4,  S  4; 
Best  on  Ev.  {  10;  Words  and  Phrases,  vol. 
8.  pp.  2522,  2523;  voL  6,  Pp.  5684,  5685,  and 
cases  cited. 

[20]  It  is  manifest  from  the  context  that 
the  court  used  the  word  "proof  not  In  Its 
strict  legal  sense,  but  in  its  ordinary  accep- 
tation when  used  as  a  synonym  for  "evi- 
dence." The  court  doubtless  would  have 
used  the  words  "as  the  evidence  tends  to 
•prove"  Instead  of  the  words  "as  the  proof 
tends  to  show,"  and  would  have  so  corrected 
the  Instruction  if  its  attention  had  been  call- 
ed to  It.  Counsel  under  a  general  objection 
could  not  predicate  error  upon  the  ruling  of 
the  court  In  giving  this  instruction.  Sons  v. 
State,  Ue  Ark.  857,  172  S.  W.  1029;  Teel  t. 
State,  129  Ark.  180,  195  S.  W.  32,  and  other 
cases  cited  in  the  state's  brief. 

[11,  M]  The  court  in  another  Instruction 
told  the  Jvtty  that  they  were  the  "sole  Judges 
of  the  weight  and  sufficiency  of  the  evidence 
and  the  credibility  of  witnesses."  So  it  Is 
dear  that  the  court  did  not  mean,  by  use  of 
the  language  to  which  objection  Is  here  urged 
spedflcally  for  the  first  time,  to  express  an 
opinion  on  the  weight  of  the  evidence.  The 
court  Intended  merely  to  tell  the  Jury  that 
there  was  evidence  tending  to  prove  a  certain 
fact,  and  to  leave  them  to  ascertain  whether 
that  fact  was  proved.  The  language  of  the 
instruction  when  thus  construed  does  not  in- 
vade the  province  of  the  Jury,  as  has  been 
determined  by  our  own  courts  as  well  as  the 
courts  of  other  Jurisdictions.  See  Edmonds 
V.  State,  34  Ark.  764;  Hogue  v.  State,  93 
Ark.  816,  320,  124  S.  W.  783,  130  S.  W.  167. 
Cases  in  other  Jurisdictions  to  the  same  ef- 
fect are  cited  In  the  Attorney  General's  brief. 

The  record  does  not  disclose  any  errors  in 
the  ruling  of  the  trial  court  prejudicial  to 
the  rights  of  the  appellant. 

The  Judgment  Is  therefore  affirmed. 


SMITH,  J.,  dissenting. 


825 


FREE  ▼.  MAXWELL.     (No.  23a) 
(Supreme  Court  of  Arkansas.    May  19,  1919.) 

1.  Apfkai.  and  Ebkok  <&=3931(1)  —  Pbesuhp- 
TioNs— Findings. 

Where  the  record  does  not  affirmatively 
sh«w  that  the  findings  of  the  court  are  con- 
trary to  evidence  or  negatived  in  it,  the  appel- 
late court  must  assume  that  the  fladisgs  are 
sustained  by  the  evidence. 

2.  CouBTB  <8=>202(5)— Probate  Coubt— Aiti- 

DAVET  FOB  APFKAI/— WaIVEB.      • 

Failure  to  file  an  affidavit  for  appeal  before 
an  appeal  was  granted  by  a  probate  court  is 
waived,  where  the  other  party  proceeds  to 
the  trial  in  the  circuit  court  without  objection 
on  that  account. 

3.  CotrsTB  «B»202(6)— Pbobatb  Coubt  —  Ap- 
peal Bond. 

A  bond  on  appeal  from  probate  court  to 
circuit  court,  required  by  Acts  1909,  p.  956, 
bound  appellant  and  her  sureties  for  all  costs  that 
might  accrue,  either  in  the  circuit  or  the  Supreme 
Court  of  the  state,  and  It  was  unnecessary  to 
give  an  additional  bond  as  a  prerequisite  to 
granting  of  an  appeal  to  the  Supreme  Court 

4.  EXECUTOBS  AND  ADiaNISTBATOBS  9=9219— 

Claims  of  ExEotrroB. 
Kirby's  Dig.  §  109,  providing  for  a  special 
proceeding  by  which  the  probate  court  may  al- 
low any  claim  in'  favor  of  an  administrator 
against  the  estate  of  intestate,  is  broad  enough 
to  include  equitable  demands. 

6.  Husband    and    Wife    9=3207  —  Claius 
AoAiNST  Estate  of  Deceased  Husband— 
■    Action. 

Under  Laws  1915,  p.  684,  S  1,  providing 
that  a  married  woman  may  sue  and  be  sued  as 
a  feme  sole,  a  widow  may  sue  her  deceased  hus- 
band's estate  in  a  court  of  law. 

6.  Husband    and    Wife    9=>208  —  Claucb 

Aqainbt  Deceased  Husband's  Estate  — 

Actions  at  Law. 

Under  Acts  1915,   p.   684,   {   1,   providing 

that  a  married  woman  may  sue  and  be  sued  as 

a  feme  sole  a  widow  may  sue  her  husband's 

estate  for  money  advanced  by  her  before  the 

passage  of  the  act;    such  statute  being  one 

of  procedure  only. 


7.  Witnesses  (S=9l28,   158  —  Teansaotions 
with  Deceased  Pbbson— Special  Pboobbd- 

INOS. 
Kirby's  Dig.  {  3093,  relating  to  transactions 
with  deceased  persons,  applies  in  all  civil  ac- 
tions, special  as  well  as  ordinary  proceedings, 
and  prevents  a  wife,  in  a  proceeding  in  the 
probate  court  against  her  husband's  estate, 
from  testifying  as  to  transactions  with  him, 
but  does  not  prevent  her  from  testifying  that 
she  had  money  of  her  own  when  she  married, 
and  that  after  marriage  she  taught  school  for 
a  certain  number  of  months  at  a  certain  rate 
of  pay  and  received  warrants  ia  payment  of 
such  services. 


CsaFoT  other  cases  «M  «ame  topic  and  KET-NUMBBR  In  all  Key-Numbered  DIcesU  and  Indexes 
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8.  EXECXTTOBS  AND  ADHINISTBATORS  ©=»221(e) 

—Claim  Against  Estate— Sufficiency  of 

Evidence. 
In  a  proceeding  by  a  -widow  to  establish  a 
claim   against   her  husband's   estate,   evidence 
held  sufficient  to  warrant  a  finding  that  he  bor- 
rowed money  from  her. 

0.  Trial  ©=194  (1)—In8tbcctions  —  Weight 
OF  Evidence. 
A  requested  instruction  which  would  charge 
the  jury  on  the  weight  of  the  evidence  was 
properly  refused. 

Appeal  from  Circuit  Court,  Polk  County; 
J.  S.  Lake,  Judge. 

Claim  by  Laura  0.  Maxwell  against  the  es- 
tate of  Henry  Maxwell,, deceased.  From  an 
allowance  of  the  claim  by  the  probate  court, 
Mary  A.  Free,  heir  of  deceased,  appealed  to 
tbe  drcolt  court,  and  from  the  Judgment, 
said  Mary  A.  Free  appeals.  Reversed  and 
remanded. 

Pole  McPhetrlge,  of  Mena,  for  appellant. 
Prlckett  &  Pipkin,  of  Mena,  for  appellee. 

HUMPHREYS,  J.  Appellee,  widow  and 
administratrix  of  the  estate  of  Henry  Max- 
well, deceased,  presented  a  claim,  properly 
authenticated,  for  $500  and  interest  against 
the  estate  for  money  loaned  ber  husband  in 
his  lifetime.  She  allowed  tbe  claim  in  ber 
capacity  as  administratrix.'  It  was  then  filed 
with  the  probate  clerk  of  Polk  county.  The 
probate  judge  made  the  following  Indorse- 
ment on  tbe  claim:  "Allowed  as  4th  class. 
6 — ^10 — iS."  A  Judgment,  which  bears  no 
date  of  making  or  entry,  was  rendered  by  the 
probate  court,  allowing  said  claim  as  a 
fourth-class  claim.  On  the  9th  day  of  Octo- 
ber, 1918,  appellant,  mother  and  only  heir 
of  Henry  Maxwell,  deceased,  filed  a  bond  for 
costs,  prayed  and  obtained  an  appeal  from 
tbe  Judgment  rendered  by  the  probate  court 
at  Its  October  term,  1918,  pertaining  to  the 
estate  of  Henry  Maxwell,  wherein  Lanra 
Maxwell  was  administratrix.  Before  tbe 
cause  was  called  for  trial  in  tbe  circuit  court, 
appellee  filed  a  motion  to  dismiss  tbe  appeal 
because  the  record  did  not  identify  tbe  ap- 
peal as  an  appeal  from  tbe  order  of  aUow- 
ance  made  on  tbe  lOtb  day  of  June,  1918. 
Tbe  motion  was  overruled,  and  appellee  ex- 
cepted. Appellant  then  interposed  a  de- 
murrer to  the  claim  of  appellee,  challenging 
her  right  to  sue  her  deceased  husband's  es- 
tate, and  the  Jurisdiction  of  the  probate 
court,  or  the  circuit  court  on  appeal,  to  ad- 
judicate the  matter.  Tbe  court  overruled  the 
demurrer,  and  appellant  excepted.  Tbe  ex- 
ception was  noted  of  record  and  saved  in 
api)ellant's  motion  for  a  new  trial.  The 
cause  proceeded  to  a  hearing  de  novo  In  the 
circuit  court,  and  was  submitted  to  a  Jury 
on  the  evidence  adduced  and  instmctlons 
given  by  the  court,  upon  which  a  verdict  was 


returned  and  Judgment  rendered  In  favor  of 
appellee  for  §600.  From  the  verdict  and 
Judgment,  an  appeal  has  been  duly  prose- 
cuted to  this  court. 

A  Mr.  Farless,  brother  of  appellee,  testi- 
fied that  be  resided  with  Henry  and  Laura 
Maxwell  In  1914,  at  which  time  appellee  and 
her  husband  were  teaching  school;  that  ap- 
pellee was  receiving  $55  a  month,  and  tnmed 
her  school  warrants  over  to  her  husband  for 
the  purpose  of  paying  their  debts;  that 
Henry  Maxwell  told  blm  afterwards  tbat  he 
owed  bis  wife  money  that  she  bad  advanced 
to  blm  in  school  warrants,  and  that  it  was 
his  Intention  to  replace  the  money;  that  be 
heard  Henry  say  nothing  about  the  matter 
shortly  before  be  died;  tbat  he  died  about 
the  24tb  day  of  May,  1918.  On  cross-exami- 
nation he  modified  his  evidence  by  saying 
tbat  Henry  paid  tbe  money  on  his  debts. 

Roy  Farless,  appellee's  nephew,  testified 
that  be  resided  with  Mr.  and  Mrs.  Maxwell 
during  tbe  time  they  were  teaching  a  nine 
months'  school,  beginning  in  1914 ;  that  Mrs. 
Maxwell  received  $55  a  month  for  teaching 
and  turned  nine  warrants,  in  bis  presence, 
over  to  her  husband,  Henry  Maxwell;  tbat 
be  sold  a  part  of  bis  land  for  $800  and  de- 
posited the  money  In  the  bank  in  their  Joint 
names;  that  about  ten  months  before  his 
death  Henry  Maxwell  told  blm  tbat  he  In- 
tended to  live  on  tbe  money  and  that  be  In- 
tended to  sell  the  balance  of  the  land  and  pay 
Mrs.  Maxwell's  scbool  money  back;  tbat  be 
did  not  know  whether  Mrs.  Maxw^  got  the 
money  deposited  in  the  bank  after  ber  hus- 
band died. 

Appellee  testified,  over  tbe  objection  and 
exception  of  appellant,  tbat  she  began  teach- 
ing scbool  on  the  31st  day  of  August,  1914, 
and  continued  for  nine  m<Mitbs  at  a  salary  of 
$55  per  month,  and  turned  ber  earnings,  from 
month  to  month,  over  to  her  husband,  to- 
gether with  some  money  she  bad  when  they 
married,  the  total  amount  being  $500,  for  the 
purpose  of  paying  bis  Indebtedness;  tbat  be 
agreed  at  tbe  time  to  pay  the  money  back  to 
her;  that  be  afterwards  sold  a  part  of  bis 
land  and  paid  some  indebtedness  he  owed, 
and  deposited  something  like  $600  in  the 
bank  to  their  Joint  credit;  tbat  be  told  ber 
they  would  live  on  tbat  money,  and,  when  be 
sold  the  other  land,  he  would  repay  tbe  school 
money  she  had  advanced  to  blm;  tbat  be 
never  repaid  It  prior  to  bis  death.  Ai^>el- 
lant's  exception  was  noted  of  record  and 
saved  in  her  motion  for  a  new  trIaL 

It  is  suggested  by  appellee  that  the  Judg- 
ment should  be  affirmed  for  tbe  following 
reasons:  First,  that  the  order  granting  tbe 
appeal  identifies  it  as  an  appeal  from  a  Judg- 
ment rendered  at  the  July,  1918,  term  of 
court,  and  not  from  tbe  allowance  made  on 
the  10th  day  of  June,  1918 ;  second,  that  the 
record  falls  to  show  that  an  affidavit  for  ap- 
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peal  -wsiB  filed  before  the  appeal  'was  granted 
by  tbe  probate  court;  third,  that  no  bond 
for  costs  was  filed  In  the  drcuit  court  before 
the  appeal  to  this  court  was  granted. 

[1]  1.  It  does  not  appear  that  a  judgment 
was  rendered  by  the  court  allowing  appellee's 
claim  on  June  10,  1918,  as  suggested  by  ap- 
pellee. The  probate  judge  made  the  following 
indorsement  on  the  claim  as  of  that  date: 
"Allowed  as  fourth  class."  The  judgment  al- 
lowing the  dalm  Incorporated  In  the  tran- 
script bears  no  date.  The  order  granting  the 
appeal  refers  to  a  judgment  rendered  at  the 
July,  1918,  term  of  court  In  the  matter  of  the 
estate  of  Henry  Max-well,  wherein  Laura 
Maxwell  was  administratrix.  In  overruling 
the  motion  to  dismiss  the  appeal,  the  court 
found  and  recited  In  its  judgment  that  ap- 
pellant had  appealed  as  the  sole  heir  of  the 
estate  of  Henry  Maxwell,  deceased,  from  a 
judgment  and  order  of  the  probate  court  of 
Polk  county  allowing  the  Claim  of  appellee, 
Laura  Maxwell,  in  the  sum  of  $622.50,  against 
the  estate  of  the  said  Henry  Maxwell,  de- 
ceased, which  claim  was,  by  the  probate 
court,  placed  In  the  fourth  class.  It  Is  im- 
possible for  us  to' know  upon  what  evidence 
the  court  made  this  finding.  Where  the  rec- 
ord does  not  affirmatively  show  that  the 
findings  of  the  court  are  contrary  to  it,  or 
negatived  In  it,  this  court  must  presume  that 
the  findings  are  sustained  by  the  evidence. 

[2]  2.  If  no  affidavit  for  appeal  was  filed 
before  the  appeal  was  granted  by  the  probate 
court,  appellee  waived  the  filing  thereof  by' 
proceeding  to  trial  in  the  circuit  court  with- 
out objection  on  that  account.  £x  parte  Mor- 
ton, 69  Ark.  48,  60  8.  W.  307;  Strlcklin  v. 
Galloway,  99  Ark.  56,  137  S.  W.  804;  WuUC 
V.  Davis,  108  Ark.  291,  157  S.  W.  384. 

[3-6]  3.  According  to  the  recital  In  the 
matter  of  the  probate  court  granting  an  ap- 
peal, appellant  gave  a  bond  for  costs  re- 
quired by  Act  327,  Acts  1909.  This  bond 
bound  appellant  and  her  sureties  for  all 
costs  that  might  accrue,  either  in  the  Polk 
circalt  court  or  the  Supreme  Court  of  the 
state.  It  was  therefore  unnecessary  to  give 
an  additional  bond  as  a  prerequisite  to  grant- 
ing an  appeal  to. the  Supreme  Court  by  the 
circuit  court  Appellee  luks  called  our  at- 
tenti<Hi  to  the  latter  clause  of  section  1  of 
said  act,  which  Is  as  follows: 

"And  any  such  heir,  legatee,  devisee  or  judg- 
ment creditor  of  an  estate  may  likewise  upon 
executing  bond  for  costs  prosecnte  an  appeal 
to  the  Supreme  Court  from  the  circqlt  court." 


327 


The  heirs,  legatees,  devisees,  or  judgment 
creditors  referred  to  In  this  clause  have  ref- 
ermce  to  those  who  had  not  t>ecome  parties 
and  filed  the  necessary  bond  before  the  cause 
reached  the  circuit  court  on  appeal,  and  not 
to  those  wliQ  bad  already  become  parties  and 
filed  the  necessary  bond  before  the  appeal 
was  granted  by., the  probate  court.  Appellant 
insists  that  the  trial  court  erred  in  holding 


that  appellee  had  capacity  to  sue  her  de- 
ceased husband's  estate  in  a  court  of  law. 
Section  109  of  KIrby's  Digest  provides  for  a 
si)eclal  proceeding  by  which  the  probate  court 
may  allow  any  claim  in  favor  of  on  adminis- 
trator against  the  estate  of  his  intestate. 
The  statute  is  broad  enough  to  include  equi- 
table demands.  The  language  is  that  any  de- 
mand may  be  established  against  the  intes- 
tate by  the  administrator  or  executor.  Even 
if  this  were  not  so,  section  1,  Act  159,  Session 
Laws  of  1915,  provides  that  a  married  woman 
may  sue  and  be  sued  as  a  feme  sole.  In  con- 
struing the  statute,  this  court  said  in  Fltz- 
patrick  V.  Owens,  124  Ark.  167,  186  S.  W. 
832,  L.  B.  A.  1917B,  774,  Ann.  Cos.  1918C, 
772,  that  the  lawmakers  "evidently  meant 
to  confer  upon  her  [a  married  woman]  the 
enjoyment  of  those  rights  and  remedies, 
even  against  her  husband,  the  same  as  if  she 
were  unmarried."  This  court  said  in  Holland 
V.  Bond,  125  Ark.  526,  189  S.  W.  165,  in  ref- 
erence to  Act  1B9,  Acts  1915,.  that  the  act  "In 
the  broadest  terms  enables  a  married  woman 
to  sue  and  be  sued."  The  suggestion  that  the 
money  was  advanced  by  appellee  to  her  hus- 
band before  the  passage  of  this  act  can  have 
no  efllect  as  to  her  right  to  sue.  In  that  re- 
spect the  statute  Is  one  of  procedure,  and  no 
one  has  a  vested  right  In  methods  of  pro- 
cedure. 

Our  construction  of  section  109  of  KIrby's 
Digest,  just  announced,  renders  It  unneces- 
sary to  discuss  appellant's  further  conten- 
tion that  the  probate  court  had  no  jurisdic- 
tion to  entertain  and  allow  the  claim. 

[7]  Again,  appellant  insists  that  the  court 
erred  la  admitting  the  testimony  of  Laura  O. 
Maxwell  pertaining  to  a  transaction  between 
herself  and  her  husband  in  his  lifetime.  Ap- 
pellee, as  a  claimant,  was  not  entitled  to  tes- 
tify in  refeirence  to  transactions  between  her- 
self and  her  Intestate  husband  In  an  action 
against  herself,  as  administratrix.  That  part 
of  appellee's  evidence  showing  that  she  bad 
money  of  her  own  when  she  married  and 
that  she  taught  school  for  nine  months  at  $55 
a  month  and  received  warrants  in  payment 
of  her  sarrlcea  was  admissible.  Knnnally 
v.  Becker,  62  Ark.  550,  13  S.  W.  79.  That 
part  of  her  evidence  touching  upon  the  trans- 
action between  herself  and  her  husband  la 
his  lifetime  was  Inadmissible.  KIrby's  Di- 
gest, $  3093;  Nunoally  v.  Becker,  supra. 
The  statutory  inhibition  against  the  evidence 
applies  in  all  civil  actions,  special  as  well  as 
ordinary  proceedings,  without  considering. 
tier  own  evidence  tending  to  show  that  i^e 
loaned  her  husband  $500,  and  that  he  owed 
her  that  amount  when  he  died,  It  cannot  be 
said  that  her  claim  was  fully  established  by 
the  undisputed  evidence.  Therefore  the. 
court  (Jommltted  prejudicial  error, in  admit- 
ting that  part  of  her  evidence  over  the  ob- 
jection of  apiteUant.  Appellee  let  her  husband 
have  the  mon«y-in  1914r-1915,  took  no  net«- 
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or  other  evidentiary  of  indebtedness,  received 
no  interest,  and  lAade  no  demand  for  Its  re- 
payment Her  brother  testified.  In  his  direct 
testimony,  that  the  money  was  used  to  pay 
their  debts.  Her  brother  and  nephew  Iwth 
testified  that,  when  her  husband  sold  a  part 
of  the  land,  he  deposited  the  money  to  their 
Joint  credit  in  the  bank.  The  Jury  could 
have  drawn  the  inference  from  this  testi- 
mony that  appellee  permitted  her  husband  to 
so  use  her  money  that  it  became  his  own,  or 
that,  if  borrowed,  he  repaid  it. 

[8]  Appellant  requested  a  peremptory  in- 
struction upon  the  theory  that,  omitting  the 
evidence  of  appellee,  the  evidence  was  in- 
suffldent  to  support  the  verdict.  The  evi- 
dence of  appellee's  brother  and  nephew  tend- 
ed to  show  that  appellee  loaned  her  husband 
^05  In  monthly  amounts  of  $55  per  month, 
beginning  In  Steptember,  1914,  and  that  he 
made  acknowledgement  of  the  Indebtedness 
^en  months  t>efore  his  death,  and  expressed 
the  intention  of  repaying  it  as  soon  as  he  sold 
the  balance  of  his  real  estate.  Upon  the 
record  made,  the  Jury  might  have  drawn  the 
inference  from  the  legal  evidence  that  Henry 
Maxwell  owed  ills  wife  $485  and  Interest  at 
the  time  be  died.  For  the  reasons  given,  the 
court  did  not  err ,  In  refusing  to  give  the 
peremptory  instruction  requested  by  appel- 
lant 

[9]  Lastly,  appellant  contends  that  the 
court  erred  in  refusing  to  give  her  requested 
instruction  No.  2.  The  court  properly  refused 
the  instruction  because  it  charged  the  Jury 
on  the  weight  of  the  evidence. 

For  the  error  indicated,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  unless,  upon  remand,  the  court  should 
find  that  the  appeal  was  not  taken  from  a 
Judgment  rendered  at  the  July,  1918,  term  of 
the  probate  court,  allowing  the  claim,  in 
whl<^  event  the  court  will  sustain  the  mo- 
tion to  dismiss  the  appeaL 


EVANS  et   al.  v.  WELLS.     (No.  207.) 
(Supreme  Court  of  Arkansas.     May  6,  1919.) 

1.  Husband  and  Wira  <5=»4994(1)— Wifb'b 
Sefabatb  Pbopertt— Gift  to  Husband— 
Recovebt  bt  Wife's  Heibs. 

Deceased  wife's  heirs  cannot  recover  from 
trarriving  husband  money  given  husband  by  wife 
during  her  lifetime,  notwithstanding  Const,  art 
9,  i  7,  and  lEOrby's  Dig.  H  5207,  6227. 

2.  Witnesses  «=»76(3)— Competency— Hus- 
band AND  Wife— Waiveb  of  Objection. 

In  action  by  deceased  wife's  heirs  against 
husband  to  recover  wife's  money  and  haw  trust 
declared  in  their  favor  upon  land  purchased 
therewith  by  husband,  husband  was  properly 
permitted  to  testify  that  wife  gave  him  the  mon- 


ey, notwithstanding  Eirby's  Dig.  (  S09S,  pro- 
hibiting testimony  between  husband  and  wife, 
where  deceased  wife's  heirs  developed  such  tes- 
timony on  their  original  examination  of  hus- 
band as  a  witness  as  well  as  in  answers  made 
by  husband  to  interrogatories  propounded  in 
complaint 

3.  Husband  and  Wipe  «=>40%  (8)— Wife's 
Sefabatb  Pbopebtt— Sutfioienot  of  Evi- 
dence. 

In  deceased  wife's  heirs'  action  against 
surviving  husband  to  recover  wife's  money,  or 
have  trast  declared  in  their  favw  upon  land 
purchased  therewith  by  husband,  finding  that 
wife  had  given  money  to  husband  held  not  dear- 
ly  against  preponderance  of  the  evidence. 

4.  AppSai.  and  Ebbob  «s»1012(1)— Rbtiew— 
Dbcbke. 

Decree  must  be  affirmed  where  courf  a  find- 
ing is  not  clearly  against  the  preponderance  of 
the  evidence. 

Appeal  from  Randolph  Chancery  Court; 
Oeo.  T.  Humphries,  Chancellor. 

Suit  by  G.  W.  Evans  and  others  against 
O.  W.  Wells.  Decree  of  dismissal,  and  plain- 
tiffs appeal.    Affirmed. 

6.  B.  Oliver,  of  Coming,  for  appdlants. 
Jerry  Mnlloy  and  S.  A.  D.  Eaton,  both  of 
Pocahmitas,  for  app^ee. 

SMITH,  J.  Appellee,  Q.  W.  Wells,  was 
married  to  Millie  Harbison,  a  widow,  on 
August  21,  1900,  at  whi<A  time  she  owned 
40  acres  of  land  in  her  own  right  and  had 
dower  and  homestead  In  two  hundred  acres 
more.  On  October  27,  1905,  she  sold  her  In- 
terest In  these  lands  for  $5,000  cash,  and  on 
October  3(Hh,  deposited  tlils  money  in  the 
Bank  of  Coming  in  the  name  of  Millie  and 
O.  W.  Wells,  the  latter  of  whom  at  the  time 
bad  an  individual  account  with  the  Banlc  of 
Coming.  This  $5,000  was  at  various  times 
and  in  various  amounts,  beginning  March  27, 
1906,  and  ending  December  7,  1909,  passed 
to  the  credit  <^  O.  W;  Wells'  individual 
account  by  means  of  debit  slips  and  by  him 
checked  out.  Mrs.  Wells  died  without  de- 
scendants on  April  25,  1912,  and  her  heirs, 
who  are  the  appellants  here,  ■  began  this 
suit  on  May  12,  1918,  to  recover  tUs  money 
and  to  have  a  trast  declared  In  their  favor 
against  certain  lands  whldi  O.  W.  Wells  had 
purchased,  upon  the  ground  that  the  landa 
had  been  purchased  with  iwrtions  of  this 
money.  The  answer  denied  the  use  of  any 
of  this  money  in  the  purchase  of  the  lands, 
but  admitted  the  appropriation  of  the  deposit 
and  alleged  that  Mrs.  Wells  had  givoi  him 
the  money,  and  that  he  had  expended  It  for 
their  common  use  and  benefit 

The  plaintiffs  filed  two  amendments  to 
their  complaint,  consisting  of  interrogatories 
propounded  to  the  defendant,  all  of  which 
he  answered  under  oath,  as  be  was  requested 
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to  do.  TUese  qriestloas  and  answers  related 
to  the  acqulBltlon  and  dispoBition  of  the 
deposit.  The  court  dismissed  the  complaint 
as  being  without  equity,  and  this  appeal  has 
been  duly  prosecuted  to  reverse  so  much  of 
the  decree  as  foood  that  Mrs.  Wells  had 
given  the  deposit  to  ^pellee.  No  complaint 
Is  made  here  of  the  finding  adverse  to  appel- 
lants contention  that  no  trust  existed  In  the 
lands. 

[1}  Appellants  dte  sections  5207  and  5227 
of  Klrby's  Digest  as  being  applicable  and  con< 
trolling  under  the  issues  Joined  in  the  case. 
The  first  of  these  sections  is  section  7  of 
article  9  of  the  Constitution,  which  gave  to 
any  feme  covert  the  same  property  rights 
rajoyed  by  feme  soles;  while  the  second 
section  is  taken  from  Act  Mo.  91  ot  the  Acts 
of  1875,  p.  172,  entitled  "An  act  to  protect 
married  women  in  the  enjoyment  of  their 
separate  property."  We  t;hink,  however,  that 
the  sections  of  the  Digest  referred  to  are  of 
no  controlling  Importance  here.  Indeed,  sec- 
tion 5207,  which  provider  that  the  fact  that 
a  married  woman  permits  her  husband  to 
have  the  custody  and  management  of  her 
separate  property  shall  not,  of  Itself,  be  suf- 
ficient evidence  that  she  has  relinquished  her 
title  to  said  property,  but  that  there  shall  be 
a  presumption  of  agency,  also  provides  that 
this  presumption  may  be  rebutted  by  any 
evidence  establishing  a  sale  or  gift  by  the 
.wife  to  the  husband  of  such  property.  So 
that  the  question  to  be  decided  is  one  of 
fact,  whidi  may  be  stated  to  be:  Did  Mrs. 
Wells  give  this  money  to  her  husband? 

[2]  Appellants  now  complain  that  appellee 
was  permitted  to  testify  that  his  wife  did  in 
fact  give  him  this  money  as  being  in  violation 
of  section  3095  of  Klrby's  Digest  But,  If  this 
be  true,  and  we  do  not  to  decide  (Hannaford 
V.  Dowdle,  75  Ark.  131,  86  S.  W.  818),  appel- 
lants are  in  no  position  to  complain,  as  they 
devefoped  this  testimony  on  their  original 
examination  of  appellee  as  a  witness  as  well 
as  in  the  answer  which  appellee  filed  to  the 
Interrogatories  propounded  In  the  complaint. 

The  testimony  is  discussed  at  length  in 
the  briefs,  and  appellants  call  attention  to 
alleged  discrepancies  In  appellee's  testimony, 
and  It  is  insisted  that  bis  testimony  should 
be  disregarded  on  that  account  Much  stress 
in  also  laid  on  the  fact  that  appellee  testified 
that  bis  wife  wrote  a  letter  to  the  bank  ad- 
vising that  she  bad  givoi  to  h»  husband  the 
money  she  then  had  on  deposit ;  whereas  the 
president  and  cashier  of  the  bank  testified 
that  they  had  no  recollection  of  having  re- 
ceived sudi  a  letter,  and  that  the  letter 
could  not  be  found  in  their  files.  Appellee 
testified  that  much  of  this  deposit  was  used 
to  pay  the  traveling  and  medical  expenses  of 
his  wife,  who  was  an  Invalid  during  a  large 
part  of  the  time  they  were  married;  and 


there  was  testimony  that  it  was  appellee  who 
was  the  invalid,  and  not  his  wife,  and  that  the 
money  was  spent  on  him,  and  not  on  her.  But 
it  Is  almost  undisputed  that  a  comparatively 
large  amount  of  the  money  was  spent  In  this 
way  and  It  is  unimportant  on  which  spouse 
It  was  spent.  The  important  question  is 
whether  Mrs.  WeSa  had  given  the  money  to 
appellee  and  knew  tbat  he  was  spending  It 
The  circumstances  and  habits  of  appellee  and 
his  wife  make  it  highly  probable  indeed  al- 
most certain,  that  she  must  have  known  that 
appellee  was  using  the  money,  and  that  the  de- 
posit was  being  exhausted,  and  that  the  last 
of  the  money  had  been  transferred  to  Ihe  in- 
dividual account  of  appellee  three  years  be- 
fore the  death  of  his  wife.  The  testimony 
is  undisputed  that  Mrs.  Wells  deposited  the 
check  with  the  bank,  not  to  her  individual 
account  and  credit,  but  to  the  Joint  account 
and  credit  of  herself  and  her  husband,  and 
the  president  of  the  bank  testified  that  Mrs. 
Wells  directed  the  transfer  of  the  first  $1,000 
transferred  from  the  Joint  account  to  appel- 
lee's individual  account.  The  remainder 
from  time  to  time  was  transferred  under  the 
directions  of  appellee.  There  was  testimony 
that  Mrs.  Wells  had  stated  that  she  had  no 
relatives  except  some  cousins  (these  appel- 
lants) who  would  pass  her  on  the  road  with- 
out speaking  to  her,  and  that  she  did  not  In- 
tend for  them  to  have  any  of  her  property. 
It  was  also  shown,  and  not  denied,  that  the 
bank  rendered  statements  at  various  times 
of  the  account  seven  of  which  statements  are 
made  exhibits  to  appellee's  depositl<Hi.  The 
statemoits  show  a  constantly  decreasing 
balance,  and  appellee  testified  that  they  were 
all  received  through  the  mall,  and  that  bis 
wife  saw  them  all  and  knew  bow  the  money 
was  used.  A  portion  of  appellee's  testimony 
as  abstracted  makes  it  appear  that  apptilee 
testified  that  his  wife  was  dissatisfied  with 
his  appropriation  of  this  money;  but  we 
think  this  is  not  the  efCect  of  his  testimony 
when  taken  as  a  whole.  Indeed,  the  officers 
of  the  bank  testified  that  Mrs.  Wells  never  at 
any  time  made  any  objection  to  the  transfer 
of  the  funds  from  one  account  to  the  other, 
although  the  account  had  been  practlcaUy 
depleted  by  the  end  of  1007,  and  the  final 
balance  of  $200  was  transferred  in  1909,  and 
Mrs.  Wells  did  not  die  untU  1912. 

[3, 4]  Inasmuch  as  this  suit  was  not 
brought  for  more  than  four  years  after  tile 
death  of  Mrs.  Wells,  appellee  has  Interposed 
the  defense  of  ladies.  We  do  not  decide  that 
question,  however,  as  we  think  the  finding  of 
the  court  below  that  Mrs.  Wells  had  given 
this  money  to  her  husband  is  not  clearly 
against  the  preponderance  of  the  evidence, 
and  it  follows,  therefore,  that  the  decree 
must  be  affirmed  on  that  account;  and  it  is 
so  ordered. 
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BLANTON  et  al.  ▼.  FORREST  CITY  MFG. 
CO.  et  aL    (No.  224.) 

(Supreme  Court  of  Arkansas.    May  19,  ldl9.) 

1.  CONTBACTS     «=alO(l)— MtTTUAUXy. 

There  must  be  mntualit?  in  a  contract  to 
make  it  enforceable. 

2.  CoNTBACTs    i©=>22(l)— Acceptance  oe  Of- 
FEB  —  GaATurrocs  Pbomises  —  Pebpobm- 

ANCB  OF  CONDITIOW. 

An  offer  without  acceptance  is  not  a  con- 
tract ,  Gratuitous  promises  or  propositiona  to 
pay  money  upon  condition  or  upon  happening 
of  some  event  or  the  doing  of  some  act,  or 
incurring  some  expense,  loss,  or  legal  obliga- 
tion, become  binding  as  legal  and  valid  con- 
tracts upon  acceptance  and  iKrformance  of  the 
stipulated  condition. 

8.  Vendob   and   Fubchaseb   «=»16(1)— Cow- 
TBACT  TO  Sell  Land— Gbatijitotjs  Pbom- 
ISE— Lack  of  Oonsidbbation. 
Contract  \»ith  cityto  sell  land  for  stipulated 
price  to  any  third  party  who  desired  to  pur- 
chase land  for  manufacturing  purposes,  without 
consideration  to  support  the  contract,  was  not 
binding   until   the    third   party    incurred    some 
expense,  loss,  or  legal  obligation  thereunder,  be- 
ing merely  an  offer  without  acceptance. 

4.  SuBscBipnoN    q...  .i  1   Acceptance. 

The  acceptance  of  a  subscription  is  inef- 
fectual- unless  within  the  lifetime  of  the  sub- 
scriber. 

5.  BxECtrroBS  and  Adminiotbatobs   «=»96— 
Contbacts— Authobitt  op  Execotbix. 

Executrix  cannot  create  a  new  liability 
where  none  existed  before,  by  binding  estate  on 
a  contract  which  had  come  to  an  end  by  testa- 
tor's death. 

6.  Jddgment    €=»489— CoLLATEBAi    Attack 
— Jdbisdictionai,  Facts. 

In  determining  the  validity  of  a  judgment 
on  collateral  attack,  a  distinction  must  be  ob- 
served between  those  facts  which  involve  the 
jurisdiction  of  the  court  over  the  parties  and 
the  subject-matter  and  those  quasi  jurisdic- 
tional facts  without  allegation  of  which  the 
court  cannot  properly  proceed  and  without 
proof  of  which  decree  should  not  be  made ;  the 
absence  of  the  former  rendering  judgment  void 
upon  collateral  attack. 

7.  Judqme.nt      <©=»18(2)     —     Validity     — 
Pleadino  Showing  Unenforceable  Con- 

TBACT. 

Probate  court's  judgment  ordering  specific 
performance  of  deceased's  land  contract  under 
Kirby's  Dig.  {  213,  was  void,  where  it  appeared 
upon  the  &ce  of  the  judgment  reciting  the 
contract  that  the  contract  lacked  mutuality,  and 
was  therefore  unenforceable. 

Appeal  from  St  Francis  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Annie  Mabel  Blanton  and  anotber 
against  the  Forrest  City  Manufacturing  Com- 


pany and  others.    Decree  of  dismissal,  anid 
plaintiffs  appeal.     Reversed  and  remanded. 

Annie  Mabel  Blanton  and  John  Cecil  Blan- 
ton bronght  a  suit  in  equity  against  Forrest 
City  Manufacturing  Company,  Forrest  City 
Compress  Company,  and  the  city  of  Forrest 
City  to  have  their  interest  declared  in  cer- 
tain lands  in  the  posseesion  of  the  FV)rre8t 
City  Compress  Company  and  for  an  acoount- 
Ing  of  the  rent.''  and  profits  thereof.  Tbe  ma- 
terial facts  are  as  follows: 

Annie  Mabel  Blanton  and  John  C.  Blanton 
are  the  children  of  Jas.  P.  Blanton,  deceased, 
who  in  his  lifetime  owned  the  lands  in  con- 
troversy. Jas  P.  Blanton  made  a  will  in 
which  his  wife,  Mary  E.  Blanton,  and  Us 
two  children,  Annie  Mabel  Blanton  and  John 
Cecil  Blanton  are  the  principal  beneficiaries. 
After  directing  that  all  of  his  just  debts  and 
funeral  expenses  be  paid,  and  giving  a  be- 
quest of  $9  each  to  his  brother  and  sister,  ttie 
testator  devised  to  his  wife  one-half  of  ail 
the  residue  of  his  estate  and  to  his  son, 
John  Cecil  Blanton,  and  to  his  daughter, 
Annie  Mabel  Blanton,  each  one-fourth  of  the 
residue  of  his  estate.  By  a  subsequent 
clause  of  the  will  the  testator  provided  that 
his  wife  should  have  the  use  of  and  con- 
trol of  the  portions  of  his  estate  bequeathed 
to  his  son  and  daughter  until  each  should  re- 
spectively become  of  age,  at  which  time  his 
wife  Is  directed  to  pay  each  of  them  his  or 
her  portion  of  the  estate.  The  will  then  di- 
rects that  the  homestead  located  In  Forrest 
City,  Ark.,  should  be  Included  as  a  part  of 
the  one-half  devised  to  his  wife.  The  testa- 
tor appointed  his  wife  as  the  executrix  of 
his  will.  On  the  8th  day  of  February,  1904. 
Jas.  P.  Blanton  and  Mary  E.  Blanton,  bis 
wife,  signed  the  following  instrument  in 
writing: 

"J.  P.  Blanton  and  Wife  to  W.  Gorman, 
Mayor,  et  aL 

"Agreement  and  Option. 

"Know  all  men  by  these  presents  that  we,  J. 
P.  Blanton  and  Mary  E.  Blanton,  his  wife,  of 
Forrest  City,  St.  Francis  county,  Arkansas,  in 
order  to  aid  in  the  locating  of  industries  at  said 
place,  do  hereby  agree  with  Walter  Gorman,  as 
mayor  of  the  incorporated  town  of  Forrest  City, 
and  his  successor  and  successors  in  said  office, 
and  such  third  or  other  persons  as  may  desire 
locations  hereunder,  as  foUows: 

"Beginning  at  a  stake  on  the  half  section  line 
running  north  and  south  dividing  the  northeast 
quarter  and  the  northwest  quarter  of  -section 
thirty-three  (33),  township  five  (5)  north,  range 
three  (3)  cast,  at  a  point  where  said  line  in- 
tersects with  the  south  line  of  the  present  right 
of  way  of  the  Choctow,  Oklahoma  &  GuU  Rail- 
way, thence  running  south  70  degrees  west  with 
the  said  south  line  of  said  railroad  right  of  way 
2.692  feet  to  a  stake ;  thence  running  south  12 
drgrecs  and  45  minutes  east  255  feet  and  5 
inches  to  a  stake ;   thence  north  89  degrees  and 
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Ui  nlnutes  east  2,S67  feet  to  a  stake;  thence 
running  north  on  said  half  section  line  to  the 
place  of  beginning — oontaining  in  all  forty- 
four  and  fifty-seven  hundredths  (44.57)  acres  of 
land. 

"And  it  is  expected  that  portions  of  said  land 
will  from  time  to  time  be  wanted  by  parties 
decdring  to  establish  mannfacturing  plants  or 
other  industries. 

"Therefore  the  first  parties  hereto  agree  to  ao 
cept  one  hundred  dollars  per  acre  for  any  por- 
tion of  said  land  and  to  convey  the  same  by 
good  and  sufficient  warranty  deed,  upon  pay- 
ment of  the  purchase  money,  which  shall  im- 
mediately be  dne,  and  any  person  or  persons 
whose  purpose  and  selection  and  extent  of  site 
has  the  approval  of  the  mayor  and  common 
coumdl  of  the  incorporated  town  of  Forrest  City 
shall  be  taken  and  considered  a  party  to  this 
agreement  and  stand  in  the  relation  of  a  pur- 
chaser by  title  bond  from  the  first  parties  here- 
to, and  have  immediate  right  of  possession,  in 
advance  of  execution  and  delivery  of  deed,  pro- 
vided the  right  to  select  locations  thereunder 
shall  be  limited  to  such  as  are  approved  by 
said  mayor  and  common  council  within  three 
years  from  this  date. 

"Witness  the  hands  of  the  first  and  second 
parties  hereto  this  8th  day  of  February,  1904." 

Jas.  P.  Blanton  departed  this  life  on  the 
10th  day  of  May,  1901,  and  his  will  was  duly 
admitted  to  probate ;  his  wife,  Mary  E.  Blan- 
ton, being  appointed  executrix  thereof.  Sub- 
eequent  to  the  death  of  Jas.  P.  Blanton,  the 
town  of  Forrest  City  by  its  Mayor  and  com- 
moa  council  jwssed  a  leaolutlon  accepting 
the  donation  of  the  land  described  in  the 
written  agreement  above  set  forth.  The  reso- 
lution authorized  the  Merchants'  &  Planters' 
Ccimprefis  Company  to  purchase  10  acres  of 
said  tract  of  land,  and  the  company  paid  to 
Mrs.  Mary  £1.  Blanton  therefor  the  sum  of 
^1,000,  and  she  executed  a  deed  for  the  same 
to  the  company.  This  was  an  adequate  price 
for  the  laud  at  that  time. 

The  Merchants'  &  Planters'  Compress  Com- 
pany, a  corporation  doing  business  at  For- 
rest City,  Ark.,  presented  to  the  probate 
court  its  petition  reciting  the  above  facts  and 
asking  for  the  specific  performance  of  the 
contract  of  the  10  acres  of  land,  being  a  part 
of  the  land  described  In  the  written  instru- 
ment ahore  set  forth.  The  petition  was 
presented  to  the  probate  court  at  its  July 
term,  1907,  and  an  order  was  entered  of  rec- 
ord reciting  substantially  the  fftcts  above  set 
forth  and  authorizing  and  directing  Mary 
E.  Blanton,  aa  executrix  of  the  estate  of  Jas. 
P.  Blanton,  deceased,  to  execute  to  the  Mer- 
chants' &  Planters'  Compress  Company  a 
deed  conv^lng  to  It  the  10  acres  of  land  In 
controveray. 

Pnrsnant  to  this  order  of  the  probate 
court,  on  the  26th  day  of  July,  1907,  Mary 
E.  Blanton  executed  to  said  Merchants'  & 
Planters'  Compress  Company  a  deed  to  said 
lands.  The  Forrest  City  Compress  Companj' 
Is  a  corporation,  and  is  the  successor  of  the 


Merchants'  &  Planters'  Compress  Company. 
Other  facts  will  be  stated  or  referred  to  In 
the  opinion. 

The  chancellor  found  the  issues  in  favor 
of  the  defendants,  and.  dismissed  the  com- 
plaint of  the  plaintiffs  for  want  of  equity. 
The  plalntifts  have  appealed. 

C.  W.  Norton,  of  Forrest  City,  for  appel- 
lants. 

Mnnn,  Bnssey  8c  Mann,  of  Forrest  City, 
for  appellees. 

HART,  J.  (after  stating  the  facts  as 
above).  It  is  deemed  appropriate  to  state 
at  the  outset  that  Annie  Mabel  Blanton  be- 
came 18  years  old  on  the  25th  day  of  August, 
1917,  and  John  Cecil  Blanton  arrived  at 
the  age  of  21  years  on  the  30th  day  of  Sep- 
tember, 1917.  The  present  suit  was  commenc- 
ed on  the  24th  day  of  September,  1917.  It 
may  be  also  appropriately  stated  here  that 
this  is  not  a  case  of  mutual  subscription  for 
a  given  object  where  the  promise  of  others 
is  a  good  consideration  for  the  promise  of 
each. 

[1]  The  contract  which  we  have  copied  In 
our  statement  of  facts  is  the  basis  of  this 
suit  It  la  well  settled  that  there  must  be 
mutuality  in  any  contract  to  make  it  enforce- 
able. 

[2]  It  is  the  contention  of  counsel  for  the 
plaintiffs  that  the  Instrument  in  question 
was  in  effect  a  subscription  of  the  lands  and 
constituted  a  mere  offer  which  must  have 
been  accepted  or  some  expense  or  legal  ob- 
ligation incvrred  thereunder  In  order  that  a 
legally  enforceable  contract  might  be  effected. 
In  this  contention  we  think  counsel  are  cor- 
rect. The  rule  Is  well  stated  in  Wayne,  etc., 
Collegiate  Institute  v.  Smith,  36  Barb.  (N. 
X.)  576,  where  the  court  said: 

"Oiatuitous  promises  or  propositions  to  pay 
money  uiion  condition,  or  upon  the  happening 
of  some  event,  or  the  .doing  of  some  act,  or  in- 
curring some  expense,  loss,  or  legal  obligation, 
become  binding  as  legal  and  valid  contracts  up- 
on acceptance  and  performance  of  the  stipulated 
condition.  *  •  •  Upon  this  principle  all  dif- 
ficulty in  regard  to  this  class  of  subscriptions 
seems  to  be  obviated,  and  a  recovery  upon  them 
can  be  had  ^^ithout  resorting  to  the  questionable 
expedient  of  patching  up  a  contract  by  extrinsic 
parol  evidence,  from  which  to  help  out  the  sub- 
scription paper  by  the  implication  of  a  promise. 
The  object  of  the  subscription  is  expressed  in 
the  paper  itself.  The  terms  upon  which  the  de- 
fendant agrees  to  pay  are  therein  specified. 
When  those  terms  are  complied  with,  or  en- 
gflgempnts  and  liabilitios  incurred  on  the  faith 
thereof,  a  complete  contract  is  made,  and  the 
liability  of  the  defendant  has  become  absolute." 

The  rule  was  recognized  and  applied  by 
this  court  In  the  case  of  Rogers  v.  Galloway 
Female  College,  64  Ark.  627,  44  S.  W.  454.  39 
U  R.  A.  636.  See,  also,  Elliott  on  Contracts, 
vol.  1,  i  228.     Many  other  cases  upholding, 
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tbe  rule  are  reviewed  In  a  case  note  to  17 
Ann.   Cas.   pp.    1076-1078. 

[3]  There  was  no  consideration  for  tbe 
contract,  and,  until  the  other  party  Incurred 
some  expense,  loss,  or  legal  obligation,  it  did 
not  constitute  a  binding  contract,  but  was 
only  an  offer.  An  offer  without  acceptance 
is  not  a  contract 

[♦]  Tbe  record  shows  that  Jas.  P.  Blan- 
ton  died  before  tbe  terms  of  the  contract 
were  accepted  by  the  town  of  Forrest  City 
and  before  that  town  or  the  manufacturing 
companies  seeking  to  benefit  by  the  contract 
incurred  any  expense,  loss,  or  legal  obliga- 
tions under  it.  This  brings  us  to  the  ques- 
tion of  whether  or  not  bis  death  amounted 
to  a  revocation  of  tbe  subscription.  It  is 
well  settled  that  tbe  acceptance  of  a  sub- 
scription is  Ineffectual  unless  made  during 
the  lifetime  of  tbe  subscriber.  Grand  I<odge, 
etc.,  V.  Famham,  70  Cal.  158,  11  Pac.  592; 
Pratt  V.  Baptist  Soc.,  03  111.  475,  34  Am.  Rep. 
187;  Twenty-Third  St.  Baptist  Church  v. 
CorneU,  117  N.  Y.  601,  23  N.  E.  177,  6  L.  R. 
A.  807;  In  re  Helfenstein,  77  Pa.  328,  18 
Am.  Rep.  449;  Elliott  on  Contracts,  vol.  1, 
I  35;  and  39  Cye.  1189. 

In  Pratt  v.  Baptist  Soc,  supra,  the  court 
said : 

"Being  but  an  offer,  and  susceptible  of  revo- 
cation at  any  time  before  being  acted  upon,  it 
must  follow  that  the  death  of  the  promisor  be- 
fore the  offer  is  acted  upon  is  a  revocation  of 
the  offer.  This  is  clearly  so  upon  principle. 
Tbe  subscription  or  note  is  held  to  t>e  a  mere 
offer,  until  acted  upon,  because  until  then  there 
ia  no  mutuality.  The  continuance  of  an  offer 
is  in  tbe  nature  of  its  constant  repptition,  which 
necessarily  requires  some  one  capable  of  making 
a  repetition.  Obviously  this  can  no  more  be 
done  by  a  dead  man  than  a  contract  can,  in  tbe 
first  instance,  be  made  by  a  dead  man." 

[i]  So  in  tbe  present  case  tbe  execDtrlx 
could  not  create  a  new  liability  wbere  none 
existed  before.  She  basno  antborlty  to  bind 
her  husband's  estate  by  a  contract  which 
had  come  to  an  end  by  bis  death,  and  there- 
by convert  an  invalid  promise  of  her  testator 
into  an  enforceable  liability  of  bis  estate. 
Tbe  contract  was  a  one-sided  one,  and,  being 
OBlji  an  offer  or  promise,  as  has  been  often 
said,  the  offer  or  promise  died  when  tbe 
one  making  it  died. 

Counsel  for  defendant  seek  to  uphold  tbe 
decree  upon  the  validity  of  tbe  probate  order 
wherein  the  executrix  of  tbe  estate  of  Jas. 
P.  Blauton,  deceased,  was  ordered  to  make 
a  deed  to  tbe  Merchants'  &  Planters'  Com- 
press Company.  It  Is  claimed  that  the  order 
was  made  pnrsnant  to  section  213  of  Kirby's 
Digest,  conferring  upon  probate  courts  the 
power  to  decree  the  specific  performance  of 
contracts  of  deceased  persons  for  the  sale 
of  real  estate  in  certain  instances  ui)on  the 
petition  of  their  executors  or  administra- 
tors. 


[6]  It  la  contended  that  tbe  complaint  In 
the  present  case  Is  a  collateral  attack  upon 
that  order,  and  is  therefore  unavailing  to  tbe 
plaintiffs.  In  determining  the  validity  of  a 
Judgment  upon  collateral  attack,  a  distinc- 
tion must  be  observed  between  those  facts 
which  involve  tbe  Jurisdiction  of  tbe  court 
over  the  parties  and  subject-matter  and  those 
quasi  jurisdictional  fiicts,  without  Bllcgati<» 
of  which  the  court  cannot  properly  proceed 
and  without  proof  of  which  a  decree  should 
not  be  made.  Tbe  absence  of  tbe  former 
renders  the  judgment  void  upon  collateral 
attack.  Whltford  v.  Wbitford,  100  Ark.  63, 
139  S.  W.  663. 

In  Oliver  v,  Routb,  123  Ark.  189,  184  a 
W.  848,  tbe  court  said  that  the  authority  to 
grant  specific  performance  of  an  executory 
contract  to  convey  land  against  the  executor 
or  administrator  of  a  decedent  1b  a  q;>ecial 
power  conferred  upon  the  probate  court  by 
sections  200-214  of  Klrby's  Digest  Tbete- 
fore  it  was  held  that  the  facts  essential  to 
tbe  exercise  of  the  special  jurisdiction 
by  tbe  probate  court  must  appear  upon  tbe 
record. 

The  court  further  held  that  the  probate 
court  Is  without  jurisdiction  to  render  a 
judgment  of  specific  -performance  of  an  ex- 
ecutory contract  made  by  the  decedent  to 
convey  the  homestead.  Tbe  court  said  that 
the  sections  of  tbe  Digest  just  referred  to 
contemplate  that  there  should  be  a  valid  ex- 
ecutory contract  to  convey  land  made  by  the 
decedent  before  the  probate  court  can  order  it 
to  be  specifically  performed.  Tbe  court  again 
bad  occasion  to  consider  this  question  In  Ar- 
kansas Valley  Trust  Co.  v.  Young,  128  Ark. 
42,  195  S.  W.  36.  In  that  case  tbe  court  held 
that  section  213  of  Klrby's  Digest  gives  an 
administrator,  with  the  approval  of  the  pro- 
bate court,  authority  to  convey  land  belong- 
ing to  a  decedent  to  a  third  party  In  pur- 
suance of  an  oral  agreement  between  dece- 
dent and  the  third  party  wbere  the  adminlB- 
trator  Is  satisfied  that  payment  has  been 
made  according  to  tbe  contract. 

The  court  again  recognized  that  tbe  an- 
tborlty given  under  the  statute  was  a  special 
power  to  be  exercised  in  a  special  manner, 
and  not  according  to  tbe  course  of  common 
law. 

In  tbe  present  case  the  petition  filed  In  the 
probate  court  sets  out  the  written  Instmment 
under  which  tbe  defendants  claim  and 
which  we  have  copied  In  our  statement  of 
facts.  This  Instmment  is  also  recited  in  tbe 
judgment  of  the  probate  court  as  tbe  basis 
of  its  action  in  authorizing  and  directing 
tbe  executrix  to  make  tbe  deed  and  redtes 
that  it  is  done  pursuant  to  the  contract  in 
question. 

[7]  The  judgment  of  the  probate  court  also 
shows  that  there  was  no  acceptance,  either 
express  or  Implied,  by  Forrest  City  or  by 
the  Forrest  City  Manufacturing  Company  <» 
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the  Merchants'  &  Planters'  Compress  Com- 
pany prior  to  the  death  of  Jas.  P.  Blanton. 
As  we  have  already  seen,  the  contract  lacked 
mutuality,  and  was  therefore  unenforceable. 
The  lack  of  Jurisdictional  facts  appears  in 
the  probate  Judgment,  and  it  is  therefore 
voM. 

What  we  hare  said  applies  with  eaual 
force  to  the  20  acres  claimed  by  the  For- 
rest City  Manufacturing  Company,  and  the 
same  conclusion  is  reached  as  to  it. 

It  follows  that  the  decree  must  be  revei;sed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  the  principles  of  law  and 
equity  and  not  Inconsistent  with  this  opinion. 


RHODES  V.  BABTON  «t  aL    (No.  229.) 
(Supreme  Court  of  Arkansas.    May  19,  1919.) 

CONSTTTUTIONAI.  LAW     ^=>80(3)  —  ROAD  IM- 
PBOVEHENT      DISTRICT— STATUTOKT      POWEBS 

OF  CoMHiseioNERs— Validity  of  Act. 
Act  No.  55  of  Acts  1919,  creating  road  im- 
provement district  No.  9  in  CMttenden  county, 
fay  section  S  authorizing  district  commissioners 
to  determine  what  roads  it  was  most  necessary 
to  improve  and  to  file  improvement  plana,  spec- 
ifications, and  plat  with  county  clerk  for  ap- 
proval of  county  court,  does  not  delegate  such 
authority  to  commissioners  as  to  invalidate  act 
because  interfering  with  county  court's  con- 
■titutional,  exclusive  Jurisdiction  over  public 
roads  of  county. 

Appeal  from  Crittenden  Chancery  Court; 
Archer  Wheatley,  Chancellor, 

Salt  for  injunction  by  W.  B.  Rhodes 
agnhast  Louis  Barton  and  others,  as  Commis- 
sioners of  Railroad  Improvement  District  No. 
9  in  Crittenden  County.  General  demurrer 
to  complaint  sustained,  and  complaint  dis- 
missed for  want  of  equity,'  and  plaintiff  ap- 
peals.   Decree  affirmed. 

Harry  Spears,  of  Memphis,  Tenn.,  for  ap- 
pellant. 

A.  B.  Shafer,  of  Memphis,  Tenn.,  and  S.  V. 
Neely,  of  Marion,  for  appellees. 

HUMPHREYS,  J.  Appellant,  an  owner  of 
lands  in  road  improvement  district  No.  9  in 
Crittenden  county,  created  by  Act  No.  55, 
Acts  1919,  of  the  General  Assembly  of  Arkan- 
sas, instituted  suit  in  the  Crittenden  chancery 
court  against  appellees,  commissioners  of 
said  district,  to  enjoin  them  from  taking  any 
steps  under  said  act.  It  was  alleged  in  the 
complaint  that  the  act  empowered  appellees 
to  select  the  roads  In  the  district  which  are 
to  be  improved,  which  delegation  of  author- 
ity rendered  the  act  void  because  it  Interfered 
with  the  constitutional  Jurisdiction  of  the 
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county  court  AppelTees  filed  a  general  de- 
murrer to  the  complaint,  which  was  sustained 
by  the  court  Appellant  dedined  to  plead 
further,  and  the  complaint  was  dismissed  for 
want  of  equity.  From  the  decree  of  dismissal, 
an  appeal  has  been  prosecuted  to  this  court 
It  is  insisted  by  appellant  that^the  aict  In 
question  Is  void  because  the  Legislature  dele- 
gated the  right  to  the  commissioners  to  select 
the  roads  to  be  improved  within  said  district. 
The  authority  challenged  as  unconstitutional 
la  conferred  in  section  8  of  said  act  on  the 
commissioners  "to  determine  what  roads 
within  their  respective  districts  it  Is  most 
necessary  to  improve  at  the  present  time,  and 
when  they  have  determined  what  roads  they, 
deem  it  best  to  improve,  they  shall  make  plans 
for  the  improvement  thereof,  and  when  their 
plans  ar6  completed  they  will  file  the  same, 
with  a  plat  shovriug  the  outlines  of  the  district 
and  the  course  of  the  roads  which  they  con- 
template improving,  and  accompanied  by 
spedflcations  giving  the  details  of  the  work 
and  an  estimate  of  the  costs  thereof  with  the 
county  clerk  of  Crittendrai  county.  Said 
plans  shall  also  be  submitted  to  the  state 
highway  department,  and  if  approved  by  it, 
shall  be  deemed  a  federal  and  state  aid  high- 
way project,  and  the  commissioners  of  each 
of  said  districts  shall  lay  the  plans  before  the 
county  court  of  Crittenden  county,  and  if 
said  <»unty  ooturt  approve  the  same,  they 
shall  be  the  plans  «nd  Q)ectflcations  of  the 
district  and  the  approval  of  said  plans  dtuiB. 
operate  as  the  laying  out  as  a  public  highway 
of  any  new  road  which  may  appear  upon  said 
plans.  ♦  •  »"  There  Is  nothing  in  the 
section  Just  quoted  which  indicates  the  usur- 
pation of  the  exclusive,  original  Jurisdiction 
of  the  county  court  over  the  public  roads  of 
the  county.  The  act  requires  that  the  selec- 
tion of  the  roads  by  the  commissioners  and 
their  plans  for  the  improvement  thereof  must 
be  submitted  to,  and  approved  by,  the  county 
court  before  they  can  become  the  Improve- 
ments of  the  district  The  statute  does  not 
substitute  a  tribunal  for  the  county  court  and 
confer  upon  it  the  exclusive,  original  Jurisdic- 
tion conferred  upon  the  county  court  by  the 
Constitution  of  the  state.  The  selection  of  the 
roads  and  the  plans  for  improving  them  are 
in  the  nature  of  suggestions  and  in  no  sense 
restrictions  upon  the  Judgment  or  discretion 
of  the  county  court.  In  upholding  the  consti- 
tutionality of  a  statute  similar  to  the  one  in 
question,  in  the  recent  case  of  Sallee  v.  Dalton 
(unreported),  this  court  interpreted  the  stat- 
ute as  Invoking,  and  not  invading,  the  Juris- 
diction of  the  county  court.  The  court  took 
occasion  to  say  that  the  effect  of  such  a  stat- 
ute "was  not  to  compel  the  county  court  to 
accept  the  Judgment  of  the  board  of  commis- 
sioners in  the  selection  of  routes,"  also,  that 
Its  effect  was  "not  absolutely  to  impose  the 
will  of  the  commissioners  upon  the  county 


4|— »For«tlur  cases  see  same  topic  and  KBT-NUMBKR  tn  all  Ker-Numbered  Digests  and  ludezes 


Digitized  by 


Google 


.r>J 


334 


212  SOUTHWESTERN  BEPOETBB 


<Ark. 


court  in  the  changlnK  of  roads  or  tbe  estab- 
nshment  of  new  roads."  The  identical  ques- 
tion Invcdved  in  the  instant  case  was  adjudi- 
cated In  the  case  of  Bailee  t.  Dalton,  supra, 
and  that  case  rules  this. 

The  constitutionality  of  the  act  in  question 
has  not  b^n  assailed  on  any  other  ground 
than  the  one  assigned  and  discussed  in  this 
i^inion,  so  we  have  refrained  from  discussing 
the  validity  of  its  other  provisions. 

The  decree  is  affirmed. 

SMITH,  J.,  not  participating. 


DICKEHSON  T.  TRI-COUNTT  DRAINAGE 
DIST.  et  al.    (No.  222.) 

(Supreme  Court  of  Arkansas.     May  19,  1919. 
Dissenting  Opinion  June  9,  1919.) 

1.  Statttics  «=9l59  —  Repeai.  —  Cohfjuot 
WITH  Lateb  Statutes. 

To  the  extent  of  any  conflict  between  earlier 
and  later  statutes,  the  earlier  must  yield  to 
the  later. 

2.  Eminent  Domain  «=»70— Taking  of  Pbi- 
VATB  Pbopebtt  foe  Ptjbuo  Use— Compen- 
sation— Constitution. 

Const  art.  2,  f  22,  declaring  that  "pri- 
vate property  shall  not  be  taken,  appropriated 
or  damaged  for  public  use,  without  just  com- 
pensation therefor,"  relates  entirely  to  the  right 
of  the  owner  to  have  compensation,  and  has 
nothing  to  do  with  the  owner's  remedy,  which 
is  left  to  the  Legislature. 

3.  Eminent  Domain  «=>31— Right  of  State 
—  Taking  Pbopebtt  fob  Dbainaoe 
Ditches. 

Taking  private  property  for  use  of  drain- 
age districts  for  construction  of  ditches  falls 
within  the  state's  right  of  eminent  domain. 

4.  Eminent  Domain  4=971  —  Legislative 
Pbovisionb  fob  Ascebtainino  Compensa- 
tion—Constitdtionai,  Guabanties. 

Where  the  Legislature  provides  a  method 
for  the  ascertainment  of  compensation  to  be  al- 
lowed owners  for  land  taken  under  eminent  do- 
main for  construction  of  ditches  in  drainage 
districts,  all  constitutional  guaranties  are  com- 
plied with,  and  the  right  to  exact  compensation 
is  made  eSectuaL 

5.  Dbains  (3=932  —  Taking  Pbivate  Lands 
FOB  Ditches— Damages— FoBM  of  Commis- 
BiONEBs'  Repobx— Statutes. 

The  provision  of  Acts  1911,  p.  193,  relating 
to  drainage  districts  and  the  taking  of  private 
lands  for  ditch  construction,  that  where  the 
commissioners  make  no  return  of  damages  to 
a  particular  tract  "it  shall  be  deemed  a  finding 
by  them  that  no  damage  will  be  sustained," 
merely  relates  to  the  form  of  the  report  and  Is 
entirely  proper,  since  no  finding  need  be  re- 
ported where  no  damages  are  found  or  those 
found  are  exceeded  by  the  benefits. 


6.  CoNSTiTunoNAi.  Law  «=»281— Due  Pro- 
cess—Eminent Domain— Statutes. 

The  provisions  for  an  ajipeal,  or  for  ap- 
pearance and  demand  for  a  jury  in  Drainage 
District  Acts  1905,  p.  143,  1909,  p.  829,  1911, 
p.  193,  1913,  p.  73S,  amply  protect  the  rights 
of  owners  whose  property  is  taken  for  construc- 
tion of  ditches  for  public  drainage  districts,  and 
constitute  dno  process  of  law. 

7.  Dbains  «=»36(2)— Taking  Pbivatb  Lanu 
fob  Ditches— Fboceedino  in  Rem— Own- 
EBS'  Right  to  Appeal. 

The  whole  proceeding  to  obtain  privately 
owned  land  for  ditches  for  drainage  districts 
is  one  in  rem,  and  when  the  statutory  notices 
are  properly  given,  all  owners  of  property  there- 
by becomes  parties  to  the  proceeding,  and  have 
the  right  of  appeal  whether  they  actually  ap- 
pear at  the  hearing  or  not. 

8.  Eminent  Domain  «=»209— Condemnation 

PBOCEE  DINGS— JUET   TBIAL. 

Const,  art.  12,  $  9,  guaranteeing  jury  trial 
in  condemnation  proceedings,  relates  only  to 
condemnations  by  private  corporations,  and 
there  is  no  express  constitutional  provision  re- 
quiring assessments  of  damages  by  a  jury  where 
private  owners'  lands  are  taken  by  a  drainage 
district  for  construction  of  a  ditch. 

Wood  and  Hart,  JJ.,  dissenting. 

Appeal  from  Oircnlt  Court,  St.  Francis 
County ;  J.  M.  Jadcson,  Judge. 

Action  by  Fred  R.  Dickerson  against  the 
Tri-County  Drainage  District  and  others. 
Judgment  tor  def«idant8,  and  plaintiff  ap- 
peals.   AflSrmed. 

C.  W.  Norton,  of  Forrest  City,  for 
appellant 

A.  B.  Shafer,  of  Memphis,  Tenn.,  for 
appellees. 

McCULLOCH,  O.  J.  Trl-county  drainage 
district  is,  as  its  name  implies,  a  drainage 
improvement  district,  and  was  established 
by  order  of  the  circuit  court  of  Crittenden 
county  pursuant  to  the  general  statutes  of 
the  ^tate  authorizing  the  creation  of  such 
districts.  Acts  1909,  p.  829 ;  Acts  1911,  p.  193 ; 
Acts  1913,  p.  738.  The  district  embraces 
lands  In  Crittenden,  Cross,  and  St.  Francis 
counties.  Appellant  is  the  owner  of  a  certain 
tract  of  land  situated  In  the  district  and  In 
St.  Francis  county,  and  he  instituted  this 
action  to  recover  the  value  of  about  19  acres 
of  land  alleged  to  have  been  taken  and  used 
by  appellee  drainage  district  in  the  construc- 
tion of  one  of  the  ditches  which  constitutes 
the  drainage  system  authorized  In  the  or- 
ganization of  the  district.  Appellee  filed  an 
answer  in  which  appellant's  'ownership  of 
the  land  was  admitted,  and  it  was  also  ad- 
mitted that  the  land  was  taken  for  use  Is 
construction  of  the  ditch,  but  other  proceed; 
IngB  were  pleaded  in  the  answer  as  a  bar  to 
the  right  of  appellant  to  recover  compensa- 
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The  court  overruled  the  |  by  them  that  no  damage  will  he  sustained. 

•    •  •• 

"When  their  Bsaesement  is  completed  the  com- 
missioners shall  subscaribe  said  assessment  and 
deposit  it  with  the  county  clerk,  where  it  shall 
be  kept  and  preserved  as  a  public  record.  Upon 
the  filing  o{  said  assessment  the  county  clerk 
shall  give  notice  of  the  fact  by  publication,  two 
weeks  in  some  weekly  newspaper  issued  in  each 
of  the  counties  in  which  the  lands  of  the  district 
may  lie.  Said  notife  shall  give  a  description  of 
the  lands  assessed  for  drainage  purposes  in  said 
district ;  that  the  owners  of  said  lands,  if  they 
desire,  may  appear  before  the  county  court  on 
a  certain  day  (naming  the  day)  and  present 
complaints,  if  any  they  have,  against  the  as- 
sessment of  any  lands  in  said  district 

"Any  owner  of  real  property  within  the  dis- 
trict who  conceives  himself  to  he  aggrieved  by 
the  assessment  of  benefits  or  damages  or  deems 
that  the  assessment  of  any  land  in  the  district 
is  inadequate,  shall  present  his  complaint  to  the 
county  courtr  at  the  first  regular,  adjourned  or 
Vecial  seaaion,  held  more  than  ten  days  after 
the  publication  of  said  notice;  and  the  said 
court  shall  consider  the  same  and  enter  its  find- 
ing thereon,  either  confirming  such  assessment 
or  increasing  or  diminishing  the  same ;  and 
its  finding  shall  have  the  force  and  effect  of  a 
judgment,  from  which  an  appeal  may  be  taken 
within  twenty  days,  either  by  the  property 
owners  or  by  the  commissioners  of  the  dis- 
trict"   Section  1,  Act  of  1918,  supra. 


tlon  In  tbls  action. 

demurrer  to  the  answer,  and  appellant  elect- 
ed to  stand  upon  the  demurrer,  and  suffered 
judgment  to  be  rendered  against  him,  from 
which  an  appeal  has  been  prosecuted  to  tbls 
court 

The  statute  under  which  the  drainage  dis- 
trict was  organized  provides,  in  substance, 
that  a  drainage  district  may  be  created  upon 
the  petition  of  property  owners,  and  that 
after  the  preliminary  survey  is  made  and 
filed  showing  the  extent  of  the  Improvement, 
notice  of  the  hearing  shall  be  given  by  pub- 
lication, and  that  on  the  day  mentioned  In 
the  notice  a  public  hearing  shall  be  held  by 
the  court,  and  that  owners  of  property  in 
the  proposed  district  may  protest  against  Its 
organization.  Upon  that  hearing  the  court 
either  establishes  the  district  or  refuses  to  do 
so,  and  when  the  district  is  established  by  an 
order  of  the  court  a  board  of  commissioners 
is  named  for  the  purpose  of  carrying  out  the 
project  Where  the  district  is  to  embrace 
lands  In  a  single  county  the  proceedings  are 
to  be  had  In  the  county  court,  but  where 
the  district  embraces  lands  in  more  than  one 
county,  the  statute  provides  that  the  proceed- 
ings shall  be  had  in  the  circuit  court  of  one 
of  those  counties,  and  that  in  the  latter  case 
the  words  "county  court"  and  "county  clerk" 
where  found  In  the  statute  shall  mean  "cir- 
cuit court"  or  "circuit  clerk."  The  statute 
provides  for  an  appeal  by  any  property  owner 
frran  the  order  of  the  court  either  creating 
or  establishing  the  district.  The  statute 
then  provides  that  upon  the  creation  of  a 
district  and  the  appointment  of  a  board  of 
commissdoners,  said  board  shall  prepare  plans 
for  the  pTop<»ed  Improvement  and  procure 
estimates  as  to  the  cost  thereof.    One  of  the 


"Sudb  plans  and  specifications  shall  show,  not 
merely  the  location,  width  and  depth  of  the 
ditches,  but  the  work  to  be  done  in  removing 
obstructions  from  water  courses,  building  of 
pumping  stations,  fiumes,  floodgates,  and  fenc- 
es to  protect  the  ditches,  together  with  all  other 
work  contemplated."  Section  4,  Acts  1911, 
supra. 

These  plans  are  to  be  filed  with  the  clerk 
of  the  court,  accompanied  by  a  map  showing 
the  location  of  all  main  and  lateral  ditches, 
and  specifications  describing  the  character 
of  ImproTements  to  be  made,  the  width  and 
depth  of  the  ditches,  and  the  probable  cost 
of  all  the  work  to  be  done.  Those. parts  of 
the  statute  which  relate  to  the  assessment 
of  damages,  If  any,  to  the  lands  in  the  dis- 
trict read  as  follows: 

"The  commissioners  shall  also  assess  all  dam- 
ages that  will  accrue  to  any  landowner  by  rea- 
son of  the  proposed  improvement,  including  all 
injury  to  lands  taken  or  damaged ;  and  where 
they  return  no  such  assessment  of  damages  as 
to  any  tract  of  land,  it  shall  be  deemed  a  finding 


Section  8  of  the  act  of  1909,  supra,  reads  as 
follows: 

"Any  property  owner  may  accept  the  assess- 
ment of  damages  in  his  favor  made  by  the  com- 
missioners;  or  aoquiesoe  in  their  failure  to  as- 
sess damages  in  his  favor,  and  shall  be  construed 
to  have  done  so  unless  be  gives  to  said  commis- 
sioners within  thirty  days  after  the  assessment 
is  filed,  notice  in  writing  that  he  demands  an 
assessment  of  his  damages  by  a  jury ;  in  which 


provisions  In  that  respect  reads  as  follows:   event  the  commissioners  shall  institute  in  the 

circuit  court  of  the  proper  county  an  action  to 


condemn  the  lands  tiiat  must  be  taken  or  dam- 
aged in  the  making  of  such  improvement ;  which 
action  shall  be  in  accordance  with  the  prooeedt 
ings  for  condemnation  of  rights. of  way  by  rail- 
road, telegraph  and  telephone  companies,  with 
the  same  right  of  paying  into  court  a  sum  to  be 
fixed  by  the  circuit  court  or  judge,  and  pro- 
ceeding with  the  work  before  asaessmaat  by  the 
jury.  If  there  is  more  than  one  claimant  to 
the  lands,  all  claimants  may  be  made  parties 
defendant  In  such  suit,  and  the  fund  paid  into 
court,  leaving  the  claimant  to  contest  in  that 
action  their  respective  rights  to  the  fund." 

We  must,  in  the  state  of  the  pleadings  be- 
fore us,  treat  it  as  conceded  that  the  terms 
of  the  statute  were  complied  with  concerning 
the  assessment  of  damages  to  lands  taken 
or  damaged  in  the  construction  of  the  Im- 
provement, but  appellant  seeks  to  uphold  his 
right  of  action  under  Act  of  1905,  p.  143, 
Which  provides  that  whenever  any  levee  or 
drainage  district  "may  have  appropriated, 
or  shall  appropriate  any  land  for  right  of 
way  for  the  construction  and  maintenance 
of  either  levees,  dltdies,  canals,  or  drains. 
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and  constmcted  levees  or  drains  thereon, 
without  having  procured  the  consent  of  the 
owner,  or  owners,  of  such  land  to  construct 
the  levees  or  drains,  or  procured  the  rli^t  of 
way,  either  by  purchase,  donation,  or  con- 
demnation, such  owner,  or  owners,  where 
their  cause  of  action  has  not  been  barred  by 
the  statute  of  limitation,  shall  have  a  cause  of 
action  against  Such  •  *  •  levee  or  drain- 
age district  for  the  market  value  of  the  land 
at  the  time  it  was  actually  occupied." 

[1]  The  act  of  1909  is  the  last  expression 
of  the  legislative  will  on  this  subject,  and 
the  statute  of  1905  must  yield  to  the  extent 
tbAt  it  may  be  found  to  be  in  conflict  with  it. 
Whether  or  not  there  is  In  fact  any  Irrec- 
oncilable conflict  In  the  statutes  we  need  not 
now  stop  to  decide.  The  former  statute  was 
construed  by  this  court,  and  its  validity  up- 
held in  the  case  of  Young,  Adm'r,  v.  Red  Fork 
Levee  District,  124  Ark.  61,  186  S.  W.  604. 

[2-4]  According  to  the  allegations  of  the 
complaint,  appellant's  land  has  already  been 
taken  and  used  in  the  construction  of  the  im- 
provement, and  there  Is  not  Involved  in  this 
<:ontroversy  any  question  about  the  method 
of  taking.  The  only  question  involved  relates 
to  the  compensation  for  the  property  thus 
taken  for  the  public  use.  The  statute  here- 
inbefore referred  to  provided  a  method  for 
the  ascertainment  of  damages  or  the  com- 
pensation to  be  rendered  to  the  owner  of 
property  taken  or  damaged,  and  we  discover 
no  sound  reason  why  that  statutory  method 
should  not  be  upheld.  It  provides  for  an  ap- 
praisement of  damages  by  the  board  of  com- 
missioners and  for  a  r^ort  to  the  court 
which  established  the  district,  and  where  the 
proceedings  are  pending,  and  each  property 
owner  is  given  a  hearing  after  the  publication 
of  notice.  Two  remedies  are  provided  to  {in 
aggrieved  property  owner ;  first,  an  appeal  to 
the  higher  court,  and,  next,  the  right  within 
a  certain  time  to  demand  a  jury  for  an  ap- 
praisement of  the  damages. 

The  only  constitutional  provision  on  the 
subject  is  found  in  section  22,  art  2,  declar- 
ing that — 

"Private  property  shall  not  be  taken,  appro- 
priated or  damaged  for  public  use,  without  just 
compensation  therefor." 

This  constitutional  provision  relates  en- 
tirely to  the  right  of  the  property  owner  to 
have  compensation,  and  it  has  nothing  to  do 
with  the  remedy  afforded  to  the  Injured  prop- 
erty owner,  and  that  matter  Is  left  entirely 
to  the  legislative  will.  Taking  property  for 
public  use  of  this  character  falls  within  the 
state's  right  of  eminent  domain,  and  we  have 
held  that  that  right  may  be  exercised  without 
notice  to  the  property  owner  or  without  giv- 
ing a  hearing  upon  that  question.  Sloan  v. 
Lawrence  County,  134  Ark.  121,  203  S.  W. 
260.  It  is,  of  course,  not  to  be  implied  from 
that  decision  that  the  right  to  compensation 


may  be  ignored  by  the  Legislature,  but  where 
a  method  is  provided  for  the  ascertainment 
of  compensation  to  be  allowed,  all  constitu- 
tional guaranties  are  compiled  with,  and  the 
right  to  exact  compensation  is  made  effect- 
ual. The  method  of  ascertaining  compensa- 
tion prescribed  in  the  act  of  1905,  supra,  was 
somewhat  similar  in  principle  to  the  method 
prescribed  in  the  statute  now  under  consid- 
eration, and  we  upheld  its  validity  in  the  case 
of  Young,  Adm'r,  v.  Bed  Fork  Levee  District, 
supra. 

[B-7]  The  drainage  statute  provides,  as 
has  already  been  shown,  that  where  the  com- 
missioners make  no  return  of  damages  to  any 
particular  tract  of  land  "It  shall  be  deemed 
a  finding  by  them  that  no  damage  will  be 
sustained."  This  provision  relates  merely  to 
the  form  of  the  report  of  the  commissioners, 
and  Is,  we  think,  entirely  within  the  legisla- 
tive power.  The  requirement  is  that  where 
damages  are  found  by  the  commissioners 
they  shall  report  the  amount,  but  where  no 
damages  are  found,  or  where  the  benefits  ex- 
ceed the  damages  and  the  assessment  to  be 
levied,  no  finding  need  be  reported  as  to 
that  particular  tract. 

We  are  unable  to  discover  any  violation  of 
the  rights  of  the  property  owners  in  prescrib- 
ing this  form  of  report,  for  when  read  in  the 
light  of  the  statute  any  property  owner  in 
examining  the  rei>ort  of  the  commissioners 
win  .know  that  there  has  been  a  finding 
against  him  as  to  damages  to  his  property 
where  no  amount  is  specified.  The  provision 
for  an  appeal  or  for  an  appearance  and  de- 
mand for  a  jury  amply  protects  the  rights  of 
property  owners,  and  constitutes  due  process 
of  law.  The  whole  proceeding  is  one  in  rem, 
and  when  the  notices  provided  for  in  the 
statute  are  properly  given,  aU  owners  of 
property  thereby  become  parties  .to  the  pro- 
ceeding, and  have  the  right  of  appeal  whether 
they  actually  appear  at  the  hearing  or  not 
Foster  v.  Bayou  Meto  Drainage  District,  132 
Ark.  141,    200  S.  W.  792. 

[S]  The  j)rinclple  involved  in  this  case  has 
been  declared  in  the  decision  of  this  court  in 
Young,  Adm'r,  v.  Red  Fork  Levee  District 
supra,  in  construing  the  act  of  1905.  That 
statute  provided  that  levee  and  drainage 
districts,  after  selecting  the  route  for  the  im- 
provement should,  upon  failure  to  obtain  the 
consent  of  the  o^vners  of  the  property  to  be 
taken,  present  their  petition  to  the  judge  of 
the  circuit  court  who  should  appoint  a  board 
of  appraisers  composed  of  three  landowners, 
apd  that  the  appraisement  of  said  board 
when  approved  by  the  court  should  become 
final,  unless  the  interested  landovraers  ap- 
peared and  demanded  a  trlaL  In  passing  on 
that  statute  the  court  said: 

"We  discover  no  reason  tor  declaring  this 
legislative  provision  invalid.  It  is  contended 
that  its  provisions  wrongfully  deprive  the  owner 
of  a  trial  by  jury  for  the  ascertainment  of 
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damages,  bnt  the  answer  is  that  the  act  itself 
provides  that  there  shall  be  a  jary  trial  in  the 
erent  the  owner  appears  within  the  time  given 
and  demands  such  trial.  There  Is  no  express 
provision  of  our  Constitution  requiring  the  as- 
sessment of  damages  by  a  Jnry  in  this  class 
of  prooeedingB.  The  constitutional  guaranty  of 
trial  by  jmy  in  condemnation  proceeding!  !«• 
lates  only  to  condemnations  by  private  corpora- 
tions. Article  12,  section  0,  Constitution  of 
1874.  In  other  words,  the  statute  is  valid  in 
all  resqpects  material  to  this  controversy  be- 
cause it  gives  the  landowner  a  day  In  court  by 
personal  service  if  he  resides  in  the  county 
and  ia  Imown,  and  by  publication  where  it  is 
a  proceeding  in  rem;  and  also  he  is  given  a 
day  in  court  by  proper  service  of  summons  or 
warning  order  in  the  event  of  uncertainty  as  to 
ownership  axkd  the  payment  of  the  money  to  the 
cleric  of  the  chancery  court.  E^rery  constitu- 
tional requirement  is  therefore  covered  in  the 
statute." 


The  act  trader  consideration  In  that  case 
IiroYided  for  acttial  service  of  notice  on  land- 
owners residing  in  the  county,  whereas  the 
presoit  Btatate  provides  only  for  published 
notice,  but  that  difference  la  not  material, 
as  It  Is  a  proceeding  in  rem,  and  constructive 
service  Is  as  effectual  as  actual  notice  for 
the  purpose  of  bringing  into  court  the  inter- 
ested parties.  Foster  v.  Bayou  Meto  Drain- 
age District,  supra.  The  same  principle  has 
l>een  announced  by  this  court  In  decisions 
with  respect  to  condemnation  proceedings 
In  laying  out  public  roads  under  orders  of 
county  courts.  After  publication  of  notice 
of  the  presentation  of  petition  for  laying  out 
a  road,  the  county  court  appoints  viewers  to 
select  the  route  and  assess  the  damages,  giv- 
ing notice  to  Interested  landowners,  who  have 
an  <^i>ortunlty  to  api>ear  In  court  and  object 
to  the  confirmation  of  the  appraisement  made 
by  the  viewers,  or  to  appeal  from  an  adverse 
ruling  of  the  court.  Opr  decisions  on  that 
subject  have  been  that  the  original  notice 
confers  jurlsdI<^lon  upon  the  county  court 
of  the  subject-matter,  and  that  the  property 
owners  are  bound  by  the  subsequent  proceed- 
ings, whether  they  appear  in  court  or  not, 
even  though  there  Is  a  failure  to  give  notice 
of  the  appraisement,  that  being  treated  as  a 
mere  irregularity  which  does  not  defeat  the 
validity  of  the  proceedings.  Howard  v.  State, 
47  Ai*.  431,  2  S.  W.  331 ;  Lonoke  County  v. 
Carl  Zee,  98  Ark.  345,  135  S.  W.  833 ;  Road 
Improvement  District  v.  Winkler,  102  Ark. 
553.  145  S.  W.  209. 

The  statute  now  under  consideration  con- 
fers jurisdiction  on  the  circuit  court  where 
the  lands  are  situated  in  several  counties, 
and  we  have  ui^eld  the  statute  In  that  re- 
spect.  Grassy  Slough  Drainage  District  v. 
National  Box  Co.,  Ill  Ark.  149,  163  8.  W. 
612. 

Decisions  of  courts  of  other  states  have 
t>een  dted  which  might  appear  to  l>e  In  con- 
flict with  the  views  we  have  expressed,  but 
212  S.W.— 22 


In  those  states  there  are  constitutional  pro- 
visions which  require  payment  of  compensa- 
tion before,  the  taking  or  damage  of  prop- 
erty for  public  use,  but  we  have  no  such  pro- 
vision in  our  Constitatlon.  Section  ft,  article 
12,  of  the  Constitution,  which  prohibits  the 
appropriation  of  property  to  the  nse  of  any 
corporation  until  compoisatlon  "6haU  be  first 
made  to  the  owner.  In  money,  or  first  secured 
to  him  by  a  deposit  of  money,  which  compen- 
sation. Irrespective  of  any  benefit  from  any 
improvement  proposed  by  such  corporation, 
shall  be  ascertained  by  a  Jury  of  twelve  men. 
In  a  court  of  competent  Jurisdiction,"  does 
not  apply  to  anything  except  condemnation 
proceedings  by  private  corporations.  Cribs  v. 
Benedict,  64  Ark.  655,  44  S.  W.  707 ;  Hitter  ▼. 
Drainage  District,  78  Ark.  580,  94  S.  W.  711. 
We  are,  therefore,  of  the  opinion  that  the 
statute  under  consideration  is  valid,  and  that 
appellant  has  had  his  day  In  court  for  the 
ascertainment  of  damages  for  the  taking  of 
his  property,  and  that  he  Is  barred  from  pros- 
ecuting the  present  action.  The  circuit 
court  was  correct  In  so  deciding,  and  the 
Judgment  Is  affirmed. 

WOOD  and  HART,  JJ.,  dissent 

HART,  J.  (dissenting).  Mr.  Justice  WOOD 
and  the  writer,  after  giving  this  case  that 
careful  consideration  which  its  Importance 
demands,  have  reached  the  conclusion  that 
the  act  is  unconstitutional  and  void,  and 
therefore  feel  Impelled  to  dlasent.  We  are 
not  unmindful  that  It  is  the  duty  of  courts  to 
hold  an  act  constitutional  where  from  the 
language  used  by  the  Legislature  It  Is  suscep- 
tible of  that  ctastmctlon;  but  with  equal 
propriety  It  may  be  said  that  the  framers  of 
the  act  must  listen  to  the  voice  of  the  Con- 
stitution In  passing  It. 

Article  2,  section  22,  of  our  Cmistltiition 
reads  as  follows : 

"The  right  of  property  Is  before  and  higher 
than  any  constitutional  sanction ;  and  private 
property  shall  not  be  taken,  appropriated  or 
damaged  for  public  use,  without  just  compensa- 
tion therefor." 

The  parts  of  the  statute  which  contravene 
this  section  of  the  Constitution  are  In  section 
7  and  section  8  of  the  act  See  Acts  of  1909, 
p.  829.  The  part  of  section  7  referred  to  Is 
as  follows : 

"The  commissioners  shall  also  assess  all  dam- 
ages that  will  accrue  to  any  landowner  by  rea- 
son of  the  proposed  improvement,  including  all 
injury  to  lands  taken  or  damaged ;  and  where 
they  return  no  such  assessment  of  damages  as 
to  any  tract  of  land.  It  shall  be  deemed  a  find- 
ing by  them  that  no  damage  will  be  sustained." 

Section  8  Is  as  follows : 

"Any  property  owner  may  accept  the  assess- 
ment of  damages  in  his  favor  made  by  the  com- 
missioners;   or  acquiesce  in  their  failure  to  as- 
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Beaa  damages  in  hia  favor,  and  shall  be  con- 
strued to  have  done  so  unless  he  gives  to  said 
commissioners  within  thirty  days  after  the  as- 
sessment is  filed,  notice  in  writing  that  he  de- 
mands an  assessment  of  his  damages  by  a  Jury ; 
in  which  event  the  commissioners  shall  institute 
in  the  circuit  court  of  the  proper  county  an  ac- 
tion to  condemn  the  lands  that  must  be  talien 
or  damaged  in  the  malung  of  such  improve- 
ment ;  which  action  shall  be  in  accordance  with 
the  proceedings  for  condemnation  of  rights  of 
way  by  railroad,  telegraph  and  telephone  com- 
panies, with  the  same  right  of  paying  into 
court  a  sum  to  be  fixed  by  the  circuit  court  or 
Judge,  and  proceeding  with  the  work  before  as- 
sessment by  the  Jury.  If  there  is  more  than  one 
claimant  to  the  lands,  all  claimants  may  be 
made  parties  defendant  in  such  suit,  and  the 
fund  paid  into  court,  leaving  the  claimant  to 
contest  in  that  action  their  respective  rights  to 
the   fund." 

The  determination  of  the  queBtlon  of  Jast 
compensation  is  in  its  nature  Judicial.  We 
think  it  Is  readily  apparent  from  the  part  of 
section  7  of  the  act  Just  qnoted  that  it  is  in 
conflict  with  the  section  of  the  Ck>nstltution 
quoted  above.  It  is  true  It  provides  that  the 
commissioners  shall  assess  all  damages  which 
will  accrue  to  the  landowner  by  the  reason  of 
the  proposed  improvement  including  all  the 
Injuries  to  the  land  taken  or  damaged ;  still 
the  concluding  part  of  the  sentence  offends 
the  Constitutton.  It  provides  that  where  the 
commissioners  return  no  such  assessment  of 
damages  as  to  any  tract  of  land  it  shall  be 
deemed  a  finding  by  them  that  no  damage 
will  be  sustained.  This  is  legislative  dicta- 
tion and  contrary  to  the  Constitution.  The 
vice  of  the  section  can  best  be  shown  by  iUus- 
tratlon.  For  instance,  suppose  the  commis- 
sionem  for  reasons  of  their  own,  or  through 
uegUgence  or  mistake,  fail  to  estimate  the 
damages  to  a  tract  of  land  or  a  part  th^eof 
appropriated  for  the  right  of  way  of  the 
drainage  ditch,  they  would  natnraUy  make 
no  return  of  any  assessment  of  damages  as 


to  that  tract  of  land.  Under  the  language  of 
the  act  their  failure  to  retpm  such  assess- 
ment of  damages  is  deemed  a  finding  by  them 
that  damage  wiU  be  sustalped.  So  without 
any  action  at  all  on  the  part  of  the  oommis- 
sioners,  the  owner  has  his  lands  taken  away 
from  him.  This  cannot  be  done.  The  effect 
of  it  would  be  to  take  the  owner's  land  away 
from  him  by  a  mere  presumption  that  the 
commissioners  acted,  when  In  fact  they  might 
or  might  not  have  done  so.  The  question  of 
whether  they  did  act  is  one  of  fact,  and  the 
right  of  property  would  not  be  before  and 
higher  than  any  constitutional  sanction  If  it 
could  be  taken  away  by  a  mere  presumption 
that  the  board  had  acted,  when  in  fact  it  had 
not  done  so.  The  section  provides  that  pri- 
vate property  shall  not  be  taken,  appropriat- 
ed, or  damaged  for  public  use  without  Just 
compensation  therefor.  Under  that  part  of 
the  statute  in  question  it  is  readily  apparent 
that  this  could  be  done.  For  whether  the 
commissioners  acted  or  did  not  act  in  makirg 
an  assessment  of  damages,  the  statute  pro- 
vides that  their  failure  to  act  shall  be  deem- 
ed a  finding  that  no  damages  shall  be  sus- 
tained. Thus  the  owner's  property  might  be 
taken  without  compensation  being  made  him 
by  the  mere  failure  of  the  commissioners  to 
act  We  cannot  subscribe  to  any  such  doc- 
trine. 

We  also  think  that  section  8  of  the  act 
offends  in  the  same  way.  It  provides  that 
the  landowner  shall  be  construed  tp  have  ac- 
quiesced in  the  failure  of  the  commissioners 
to  assess  damages  to  his  laud  when  it  is  tak- 
en or  damaged  by  the  drainage  district  if  he 
fails  to  give  notice  in  writing  within  30  days 
that  he  demands  an  assessment  of  his  dam- 
ages by  a  jury.  We  do  not  think  that  the 
framers  of  the  Constitution  meant  that  the 
landowner's  property  could  be  tnken  away 
from  him  by  mere  nonaction  on  his  part 

We  therefore  respectfully  dissoit 
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STATE  ▼.  FERGUSON. 

(Sapreme  Court  of  Missouri. 
16,  1019.) 

1.  Indictment  and  Infosuation  ®=»4— Con- 
OCBBKRT  Remedies. 

Since  under  Const,  art.  2,  {  12,  and  Rev. 
St  10O9,  Sf  60B5,  6077,  the  remedies  of  prose- 
cotion  by  indictment  and  information  are  con- 
current, where  accused  had  been  held  without 
bail  after  preliminary  examination  before  a 
justice  to  await  the  action  of  the  grand  jury, 
the  prosecuting  attorney  was  not  precluded 
from  filing  an  information ;  the  roQuirement  of 
section  5055,  that  the  mode  of  procedure,  wheth- 
er indictment  or  information,  which  is  first  in- 
stituted, shall  be  pursued  to  the  exclusion  of 
the  other,  applying  only  to  proceedings  institut- 
ed in  courts  having  jurisdiction  to  hear  and  de- 
termine the  guilt  or  innocence  of  accused,  and 
not  to  informations  filed  before  a  justice  mere- 
ly to  commit  aecnaed  to  jail  or  to  bind  him 
over  to  await  the  action  of  the  grand  jury. 

2.  IKDICTMENT      AND      INTOHMATION      «=»47— 

SHowina  or  PREUiaNABY  Steps. 
The  criminal  court  of  Greene  county  having 
exclasive  jurisdiction  of  all  criminal  cases  in 
that  county,  under  Rev.  St.  1909,  {  4200,  Its 
consideration  of  an  information  filed  by  the 
prosecuting  attorney  is  within  its  general  ju- 
risdiction, and  not  such  a  special  or  exception- 
al exercise  of  it  aa  to  require  that  there  be 
shown  on  the  face  of  the  information  all  pre- 
liminary steps  leading  up  to  such  filing,  such 
as  the  reduction  to  writing  of  testimony  at  the 
preliminary  examination,  signed  by  the  wit- 
nesses, certified  by  the  magistrate,  etc.,  as  re- 
quired by  sections  50B3,  6042. 

3.  GBiinRAi.  Law  «=9225— Pkeliminaby  Ex- 
AMiNATioif— Waives. 

The  mie  that  a  defendant  will  be  held  to 
have  waived  preUminary  examination  where 
he  pleads  the  general  issue  of  not  guilty  is 
based  on  the  fact  that  the  right  to  a  preliminary 
examination  is  a  matter  which  goes  to  the  reg- 
ularity of  the  previous  proceedings,  and  not  to 
the  merits  of  the  trial. 

4.  Indictment  and  Infobmation  «=»41(6)— 
Pbslxminabt  Examination. 

The  right  to  a  preliminary  examination  as 
a  condition  precedent  to  the  filing  of  an  infor- 
mation is  not  jurisdictional,  and  a  failure  to 
accord  this  right  can  only  be  taken  advantage 
of  by  calling  the  trial  court's  attention  to  same 
by  an  appropriate  motion  and  offering  proof  to 
establish  audi  failure. 

6.  Indictment  and  iNroBMATioN  €=»51(1)— 

SiOKATUBE    or   Pbosecdting    Attobnet— 

Omission  or  Name  oi-  Cottntt. 

It  is  not  a  valid  objection  to  an  information 

that  there  is  not  appended  to  the  signature  of 

the  prosecuting  attorney  the  name  of  the  county. 

6.  Indictment  and  Infobmation  «=»110(17) 
—Homicide  — Omission  of  Wobd  "Will- 
njixT." 
The  requirement  of  Const,  art  2,  {  22,  that 

accused  shall  be  apprised  of  the  nature  and 
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cause  of  the  accusation,  It  not  infringed  by  omit- 
ting the  word  "willfully"  from  the  body  of  the 
charge  in  information  for  murder,  although, 
such  word  is  included  in  the  statutory  definition 
of  murder  in  tke  first  and  second  degrees  (Rev. 
St  1909,  f§  4448,  4460). 

7.  Indictment    and    Infobmation    «=3ll2— 
Homicide— Common  Law. 
An  indictment  for  murder  under  Missouri 
statutes  mean  Just  what  it  did  at  common  law. 


8.  Gbikinai.  Law  «=5>915— New  TbiaI/— Pail- 
ube  to  Indobbx  Names  or  Witnesses— Ob- 
jection. 

To  render  effective  objection  to  failure  to 
comply  with  Rev.  St  1909,  {!  5057,  5097,  re- 
quiring the  indorsement  of  the  names  of  the 
state's  witnesses  upon  an  indictment  or  infor- 
mation, motion  to  quash  must  be  made  or  ap- 
plication filed  for  continuance  on  account  of 
such  omission ;  and  such  objection  first  appear- 
ing in  motion  for  new  trial  is  not  timely. 

9.  Cbiminad  Law  «=>666(8),  1169(2)— Dutt 
of  State  to  Cau.  Sdbfcenabd  Witnesses. 

It  is  not  compulsory  on  the  state  to  examine 
all  the  witnesses  subpoenaed,  but  to  sustain 
a  conviction  on  account  of  the  sufficiency  of 
the  evidence,  it  is  only  necessary  that  tiiose 
examined  give  substantial  testimony  in  sup- 
port of  the  required  material  facts. 

10.  Cbiminai.  Law  «S91031(3),  1049— Objec- 
tions and  EZCEFnONS  TO  StnCMONINO  AND 

Ikpaneliho  Jubt. 
Where  no  objections  were  made  or  eicep- 
.tions  saved  at  the  time  to  the  manner  in  which 
the  trial  jury  was  summoned  and  impaneled, 
and  such  objections  were  first  made  in  motion 
for  new  trial,  they  could  not  be  considered  on 
appeal. 

11.  Criminal  Law  «s9451(3)  —  Evidence— 
Conclusions  and  Opinions. 

Testimony  at  to  the  accused's  appearance 
immediately  after  firing  the  fatal  shot  held  not 
objectionable  as  mere  conclusions  or  opinions, 
the  facts  being  otherwise  incapable  of  exact 
description. 

12.  Criminal  Law  «s3ll70%(3)— Cboss-Ez- 
amination— Prejudice. 

The  mere  inquiry  by  prosecuting  attorney 
on  cross-examination  of  accused,  whether  ac- 
cused had  not  made  a  contradictory  statement 
in  regard  to  a  certain  matter,  held  not  preju- 
dicial, being  excluded  and  not  answered. 

13.  Cboiinal  Law  «=»485(1)  —  Evidence- 
Hypothetical  Questions. 

The  state,  in  putting  a  hypothetical  ques- 
tion to  an  expert  witness,  may  frame  it  in  ac- 
cordance with  the  state's  theory  of  the  evidence, 
and  it  is  not  essential  that  the  facts  should  be 
stated  as  they  actually  exist,  nor  is  the  ques- 
tion improper  because  it  includes  only  a  part  of 
the  facts  in  evidence. 

14.  Cbiminal  Law  «=»1137(3)— Invited  Ee- 
BOB— Instructions. 

Under  Rev.  St.  1909,  $  6115,  as  to  error 
committed  at  accused's  instance  or  in  his  fa- 
vor, accused  cannot  complain  of  an  erroneous 
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instnietioii  gfTcn  at  liii  instance,  altboui^  It 
ia  a  literal  copy  of  oae  for  the  state  formerly 
oondeiiuied  by  the  Sapreme  Coort. 

Faria,  Blair,  aad  GrtTea,  33^  diaaentins. 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty; Ardi  A.  Jobnsoo,  Judge. 

Fanner  Ferguson  was  conyicted  of  mar> 
der  In  tbe  second  degree  and  appeals.  Af- 
flnned. 

Frank  B.  Williams  and  Delaney  ft  Delan- 
ey,  all  of  Springfield,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Shrader  P.  Howell,  Asst  Atty.  Gen.,  for 
tbe  State. 

WALKER,  P.  X  Tbe  appellant  was  charg- 
ed by  information  in  tbe  circuit  court  of 
Greene  county  with  murder  in  the  first  de- 
gree in  haTing  shot  and  killed  bis  wife, 
Clara  Fergosoo.  Upon  a  trial  he  was  con- 
victed of  murder  In  tbe  second  degree,  and 
his  pnnisbment  assessed  at  10  years'  impris- 
onment in  tbe  penitentiary.  From  this  Judg- 
ment he  appeals. 

At  tbe  time  of  the  homicide  tbe  appellant 
was  62  years  of  age,  and  bis  wife  was  48  or 
49.  They  had  been  married  29  years,  and 
six  children  bad  been  bom  to  them.  Prior 
to  September,  1915,  tbe  family  bad  resided 
in  Camden  county.  At  this  time  the  wife, 
for  tbe  ostensible  purpose  of  affording  a  14 
year  old  daughter  better  educational  ad- 
vantages, removed  with  their  household  ef- 
fects to  Springfield.  Although  appellant  re- 
mained in  Camden  county,  there  was  no 
breach  In  bis  family  relations,  bis  business 
as  a  caretaker  of  an  estate  requiring  bis 
presence  in  that  cormty.  Up  to  within  a  few 
months  before  tbe  tragedy  be  sent  bis  wife 
money,  corresponded  with  her,  and  visited 
his  home  as  circumstances  permitted.  Some- 
time in  August,  1916,  appellant  sent  his  wife 
$40,  but  received  no  reply  to  the  letter  in- 
closing same.  Later,  be  received  a  letter 
from  his  14  year  old  daughter,  who  was  then 
at  Lebanon,  stating  that  her  mother  bad 
sent  her  to  tbe  latter  place  to  a  married 
sister  who  resided  there,  and  that  tbe  mother 
had  started,  or  was  about  to  start,  to  St 
Louis  to  bunt  work.  Surprised  at  this  in- 
formation, be  went  to  Springfield  to  see  his 
wife.  Upon  meeting  her,  she  treated  him 
with  Indifference,  and  be  tried  to  secure  an 
explanation  of  her  conduct  and  effect  a  rec- 
onciliation. Falling  in  this,  be  proceeded  to 
lA-banon,  and  brought  the  young  daughter 
home  with  him.  When  he  returned  he  found 
a  man  named  Smlthmler  at  his  bouse  with 
bis  wife.  This  Smlthmler,  it  appears,  bad 
a  few  months  before  resided  next  door  to 
where  tbe  wife  of  appellant  was  living.  Up- 
on the  death  of  Smltbmler's  wife,  a  short 
time  prior  thereto,  he  had  gone  to  board 
with  tbe  wife  of  appellant,  and  their  con- 


duct towards  each  other  bad  excited  the 
comment  of  those  residing  In  tbe  vicinity. 
After  supper,  tbe  evening  succeeding  tbe  ar- 
rival of  appellant  and  bis  little  daughter 
from  Lebanmi,  Smlthmler  and  appellant's 
wife  played  cards  untU  bedtime,  when  the 
wife  informed  appellant  that  he  would  sleep 
up  stairs  in  Charley's  bed — Charley  being  a 
young  son  who  ran  as  a  newsboy  on  a  rail- 
road train — until  otber  arrangement  could 
be  made.  Appellant  complied  witb  bis  wife's 
wishes  In  this  regard,  and  tbe  next  day 
sought  to  have  her  explain  her  treatment. 
She  refused  to  make  any  explanation.  When 
night  came  she  again  directed  him  to  sleep 
upstairs.  She  and  Smlthmler  sl^t  in  sepa- 
rate rooms  on  the  first  floor.  About  mid- 
night appellant  beard  his  wife  arise  and 
go  into  Smltbmler's  room.  The  next  morn- 
ing be  told  his  wife  what  he  bad  heard,  and 
she  voudisafed  no  reply.  This  was  on  Wed- 
nesday. On  tbe  succeeding  Thursday  and 
Friday  he  again  remonstrated  with  his  wife 
as  to  her  conduct,  and  urged  her  to  explain 
why  she  bad  become  estranged  from  blm; 
but  she  treated  him  with  indifference  and 
refused  to  agree  to  a  reconciliation.  After 
their  last  conversation  the  appellant,  who 
Instead  of  leaving  tbe  bouse  had  secreted 
himself  In  a  closet,  heard  his  wife  say  to 
Smlthmler:  "Where  did  he  go?  He  is  not 
here,  and  you  had  better  watch  bim.  He  la 
crazy  enough  to  do  you  some  injury."  Smlth- 
mler replied:  "Let  bim  come  If  he  wants  to. 
I  will  be  ready  for  him."  Appellant  then 
went  down  town,  and,  returning  later,  saw 
through  the  window  bis  wife  arranging 
Smltbmler's  tie.  Appellant  entered  and  or- 
dered Smlthmler  to  leave  tbe  house.  Tbe 
latter  refused  to  do  so.  This  was  Just  be- 
fore dinner  on  Saturday.  Immediately  aft- 
er ordering  Smlthmler  to  leave  the  house, 
appellant  went  up  town,  bought  a  pistol,  and 
returned  to  find  his  wife  and  Smlthmler  at 
dinner.  Appellant  again  insisted  upon  Smltb- 
mler  leaving.  He  replied,  "I  will  not  do  it," 
and,  applying  vile  epithets  to  appellant,  he 
threw  a  teacup  at  and  bit  appellant  Tbe 
latter  drew  tbe  pistol  and  shot  him.  Three 
shots,  one  of  which  killed  Smlthmler,  were 
heard  by  persons  near  at  band.  Immediate- 
ly following  tbe  shots,  they  saw  appellant's 
wife  run  out  of  the  bouse,  follo.wed  by  the 
little  girl.  After  them  came  the  appellant 
with  a  pistol  In  his  hand.  The  wife  ran  to 
the  end  of  the  porch,  and  was  fired  at  by 
appellant  Just  as  she  was  about  to  Jump  off 
on  tbe  ground.  In  Jumping  off,  she  fell  on 
her  knees.  Tbe  little  girl  had  In  the  mean- 
time gotten  between  her  father  and  moth- 
er, and  was  trying  to  prevent  the  former 
from  again  firing  the  pistol.  After  a  strug- 
gle, appellant  succeeded  in  pushing  her 
aside,  and  shot  his  wife,  inllicting  the  wound 
from  which  she  died  in  a  few  minutes.  He 
was  arrested  a  short  time  thereafter.    Ap- 
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pellanf 8  own  testimony,  so  far  as  concerns 
his  actions  preceding  the  homicide  and  that 
pertaining  to  the  killing  of  Smithmier,  is 
embodied  In  the  foregoing  statement.  Its 
correctness  is  not  questioned.  The  account 
of  the  killing  of  the  wife  is  that  detailed  by 
other  witnesses. 

[1]  I.  Appellant  contends  that  the  proceed- 
ing against  him  by  Information  was  nnan- 
thorized ;  that  having  been  held  without  ball, 
after  a  preliminary  examination  before  a 
justice  of  the  peace,  to  await  the  action  of 
the  grand  Jury,  the  prosecuting  attorney 
was  precluded  from  'filing  an  information 
and  subjecting  appellailt  to  trial  and  con- 
viction upon  same.  Under  our  law,  constitu- 
tional and  statutory,  one  may  be  prosecuted 
for  a  crime  either  by  Indictment  or  Informa- 
tion (article  2,  8  12,  Const;  sections  5055, 
5077,  R.  S.  1909),  the  remedies  being,  as 
stated  in  the  Constitution,  "concurrent" 
This  leaves  the  manner  of  proceeding  to  the 
discretion  of  the  prosecuting  attorney.  De- 
spite the  fact,  therefore,  that  a  grand  Jury 
had  been  ordered,  as  stated  by  appellant  to 
consider  this  case,  this  did  not  preclude  the 
filing  of  an  information  by  the  prosecuting 
attorney.  The  discretionary  power  thus 
granted  has  been  construed  by  this  court  In 
State  V.  Anderson,  252  Mo.  loc.  cit.  96,  158 
S.  W.  821,  in  which  we  held  that  "it  was 
not  an  invasion  of  the  rights  of  the  defend- 
ant for  the  prosecuting  attorney  to  file  on 
March  4tli,  an  information  charging  a  fel- 
ony, when  a  grand  Jury  had  already  been 
gammoned  to  convene  on  Mardi  6th."  This 
followed  a  ruling  In  State  v.  Harvey,  214 
Mo.  loc.  dt  408,  114  8.  W.  21,  that  a  pre- 
liminary examination  held  before  a  Justice 
of  the  peace,  resulting  in  defendant  beln^ 
bound  "over  to  "answer  the  charge  before 
the  court  in  which  the  same  was  cognizable," 
did  not  preclude  the  state  from  "proceeding 
by  information  filed  in  the  circuit  court. 
These  rulings,  applied  to  the  Instant  case, 
do  not  conflict  with  that  portion  of  the  stat- 
ute (section  6055)  which  requires  that  mode 
of  procedure,  whether  by  indictment  or  In- 
formation, which  shall  first  be  instituted,  to 
be  pursued  to  the  exclusion  of  the  other,  so 
long  as  the  same  shall  be  pending  and  un- 
determined. The  limitation  of  this  provi- 
sion, as  we  held  In  State  ▼.  Gleseke,  209 
Mo.  loc  dt  339,  108  S.  W.  525,  applies  only 
to  proceedings  Instituted  In  courts  having 
Jurisdiction  to  hear  and  determine  the  guilt 
or  Innocence  of  the  accused,  and  not  to  In- 
formations filed  before  a  Justice  of  the  peace 
merely  for  the  purpose  of  committing  the 
defendant  to  Jail  or  binding  him  over  to 
await  the  action  of  the  grand  Jury.  The 
preliminary  examination,  being  thus  limited 
In  Its  purpose,  did  not  constitute  a  com- 
mencement of  "one  of  the  modes  of  pro- 
cedure" prescribed  by  the  statute,  and  the 
prosecuting  attorney  was;  In  the  exercise 


FERGUSON  341 

B.W.) 

of  bis  discretion,  authorlTsed  to  file  In  the 
criminal  court  in  vacation  the  information 
upon  whldi  the  accused  was  tried. 

[2-4]  II.  It  is  urged  that  the  Information 
filed  by  the  prosecuting  attorney  conferred 
no  Jurisdiction  on  the  trial  court  becanse 
the  testimony  taken  at  tJie  preliminary  ex- 
amination was  not  reduced  to  writing,  sign- 
ed by  the  witnesses,  certified  by  the  magis- 
trate taking  same,  and  by  him  delivered  to 
the  clei*  of  the  court  having  cognizance  of 
the  offense,  as  required  by  sections  5033, 
5042,  R.  S.  1909.  The  contention  as  to  the 
absence  of  jurisdiction  Is  not  tenable.  The 
criminal  court  of  Greene  county  is  clothed 
with  exclusive  original  Jurisdiction  of  all 
criminal  cases  In  said  county  (section  4200, 
R.  S.  1909).  Thus  panoplied,  the  considera- 
tion by  it  of  an  information  filed  therein 
by  the  prosecuting  attorney  is  within  the 
limits  of  its  general  Jurisdiction,  and  not 
such  a  special  or  exceptional  exercise  of 
same  as  to  require  that  all  of  the  prelimi- 
nary steps  leading  up  to  such  filing  be  shown 
on  the  face  of  the  Information.  We  have 
held  affirmatively  In  a  number  of  cases  that 
a  preliminary  examination  may  be  waived 
not  only  before  the  examining  trlbnnal,  but 
at  the  time  the  defendant  Is  required  to 
plead  to  the  information  in  the  trial  court, 
and  that  If  he  pleads  the  general  issue  of 
not  guilty,  as  was  done  here,  he  will  be 
held  to  have  waived  sudi  examination.  This 
presumption  as  to  a  waiver  is  based  on  the 
fact  that  the  right  to  a  preliminary  exam- 
ination la  a  matter  which  goes  to  the  regu- 
larity of  the  previous  proceedings,  and  not 
to  the  merits  of  the  trial,  as  we  held  in 
State  ▼.  JTefltriea,  210  Mo.  loc.  dt  319,  109 
S.  W.  614,  14  Ann.  Cms.  624;  Ex  parte  Mc- 
Laughlin, 210  Mo.  667.  109  S.  W.  626;  State 
V.  McKee,  212  Mo.  loc  dt  147,  110  S.  W. 
729;  Ex  parte  Buckley,  215  Mo.  98,  114  S. 
W.  954;  State  v.  Prltchett  219  Mo.  loc  dt 
703,  U9  S.  W.  386;  State  v.  Green,  229  Mo. 
loc.  dt  655, 129  S.  W.  700.  The  ruling  reason 
of  these  cases  is  that  the  right  to  a  prelimi- 
nary examination  as  a  condition  precedent 
to  the  filing  of  an  information  Is  not  Juris- 
dictional, and  a  failure  to  accord  this  right 
can  only  be  taken  advantage  of  by  calling 
the  trial  court's  attention  to  same  by  an  ap- 
propriate motion  and  offering  proof  to  es- 
tablish such  failure. 

III.  Objection  is  made  to  the  Information 
in  tliat  (a)  there  is  not  appended  to  the  sig- 
nature of  the  prosecuting  attorney  the  words 
"of  Greene  county,"  and  that  (b)  the  word 
"willfully"  is  omitted  from  the  body  of  the 
charge. 

[6]  (a)  There  is  no  complaint  that  appel- 
lant suffered  any  prejudice  by  reason  of  the 
omission  of  the  name  of  the  county.  In  the 
absence  of  any  showing  to  this  effect,  there 
exists  no  reason  to  sustain  this  contention. 
In  State  v.  Walker,  221  Mo.  loc  dt  618, 108 
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S.  W.  615,  120  S.  W.  1198,  it  was  Held  tbat 
the  omission  of  the  name  of  the  county  was 
not  error.  Wbile  no  reason  was  assigned  for 
the  ruling,  it  is  evident  that  it  was  on  ac- 
count of  the  nonprejudicial  nature  of  tiio 
omission,  as  we  held  in  State  r.  Brock,  186 
Mo.  loc.  dt.  459,  85  15.  W.  695,  105  Am.  St 
Rep.  625,  2  Ann.  Cas.  768,  in  passing  on  a 
similar  objection,  based  on  a  failure  o^  the 
prosecuting  attorney  to  write  his  full  name 
In  the  body  of  the  information  and  in  sign- 
ing it  in  like  manner  at  its  conclusion.  State 
V.  Campbell,  210  Mo.  loc.  cit.  215,  109  S.  W. 
706,  14  Ann.  Cas.  403.  A  prosecuting  attor- 
ney is  one  of  the  officers  of  the  court,  of 
which  fact  It  wOl  take  Judicial  notice.  This 
being  true,  we  have  held  that  when  an  in- 
formation Iiad  nothing  more  than  the  name 
of  Uie  prosecuting  attorney  appended  there- 
to, without  stating  his  official  title,  that  the 
error  was  Immaterial,  and  constituted  no 
ground  to  quash.  State  v.  Kinney,  81  Mo. 
loc  cit.  102 ;  State  v.  Kyle,  166  Mo.  loc.  dt 
307,  65  S.  W.  763,  56  L.  R.  A.  115;  State  v. 
Salts,  268  Mo.  304,  172  S.  W.  373. 

[I]  (b)  The  information,  omitting  the  for- 
mal preliminary  and  closing  averments,  con- 
cerning whidi  there  is  no  question,  alleges 
tliat  the  defendant — 

"Did  then  and  there  feloniously,  deliberately, 
premeditatedly,  and  of  hia  malice  aforethought 
make  an  assault  upon  one  Clara  Ferguson  with 
a  certain  deadly  weapon,  to  wit,  a  reTolTing 
pistol,  then  and  there  loaded  with  gunpowder 
and  leaden  balls,  which  said  pistol  in  his  hand 
had  and  held,  he,  the  said  Farmer  Ferguson, 
did  then  and  there  feloniously,  premeditatedly, 
deliberately,  and  of  his  malice  aforethought 
shoot  off  and  discharge  at  and  against  her, 
the  said  Clara  Fergnson,  and  with  the  pistol 
aforesaid  and  the  gunpowder  and  leaden  balls 
aforesaid  did  then  and  there  feloniously,  de- 
liberately, premeditatedly,  and  of  his  malice 
aforethought  shoot,  strike,  and  wound  her,  the 
said  Clara  Ferguson,  giving  to  her,  the  said 
Clara  Ferguson,  with  the  pistol  aforesaid,  and 
with  the  gunpowder  and  leaden  balls  aforesaid, 
in  the  front  part  of  the  breast  of  her,  the  said 
Clara  Veigaaon,  one  mortal  wound,  of  the 
breadth  of  one-half  inch  and  of  the  depth  of 
six  inches,  of  which  said  mortal  wound  the 
said  Clara  Ferguson  then  and  there  instantly 
died,  and  so  the  said  Sam  M.  Wear,  prosecut- 
ing attorney  as  aforesaid,  under  his  oath  afore- 
said, does  say  that  the  said  Farmer  Ferguson 
in  the  manner  and  form  aforesaid,  and  with  the 
weapon  aforesaid,  her,  the  said  Clara  Ferguson, 
feloniously,  deliberately,  ipremeditatedly,  and 
of  his  malice  aforethought  did  kill  and  murder." 

Other  than  in  the  omission  of  the  word 
"willfully"  the  information  conforms  to  ap- 
proved precedents.  While  it  is  an  Inflexible 
rule  in  criminal  pleadings  that  nothing  in 
indictments  or  informations  for  felonies  can 
be  left  to  intendment  or  implication,  that  the 
accused  may  be  clearly  apprised  of  the  na- 
ture and  cause  of  the  accusation  against 
him,  it  remains  to  be  determined  whether 


this  rule  has  been  violated  in  the  lastant 
case.  The  statute  (section  4448,  R.  S.  1909), 
as  applied  to  the  facts,  defines  murder  in  the 
first  degree  to  be  any  wlUful,  deliberate,  and 
premeditated  kUllng.  Omitting  the  aver- 
ment of  deliberation,  the  same  essential  ele- 
ments afc  necessary  to  properly  diarge  mur- 
der in  the  second  degree,  of  which  appel- 
lant was  convicted,  as  authorized  by  our 
procedure  (section  4450,  R.  S.  1909).  The 
same  canons  of  construction  will,  therefore, 
apply  in  testing  the  suffidency  of  the  in- 
formation in  one  case  as  in  the  other,  bar- 
ring, as  stated,  the  averment  of  deliberation 
not  required  in  a  charge  of  murder  in  the 
second  degree.  Technically  considered, 
therefore,  does  the  word  "willfully,"  as  em- 
ployed in  the  statute,  necessitate  its  use  in 
such  an  Indictment  or  information  as  Is 
here  under  review?  As  to  the  use  of  stat- 
utory words  in  a  criminal  charge,  this  well- 
established  rule  is  of  general  application: 

"If  the  words  used  in  the  statute  do  not,  in 
view  of  the  nature  of  the  offense  and  the  rec- 
ognized prindples  of  law,  describe  the  offmse 
so  as  to  convey  to  the  mind  a  full  and  dear  idea 
of  everything  necessary  to  constitute  the  crime, 
the  full  measure  of  the  offense  must  be  charg- 
ed by  the  use  of  such  words  as  are  necessary 
and  proper,  under  established  rules  of  law,  to 
characterise  it" 

While  this  rule  has  more  particular  refer- 
ence to  offenses  created  by  statute,  its  ap- 
plication in  determining  whether  a  criminal 
charge  conforms  to  the  statnte  can  only  be 
properly  invoked  where  the  offense  is  faUy 
and  clearly  defined  by  the  statute  (State  v. 
McCoy,  162  Mo.  loc.  dt.  389,  62  8.  W.  991). 
That  murder  in  the  first  degree  is  defined  by 
statute,  in  so  far  as  it  designates  the  par- 
ticular homiddes  which  constitute  this  grade 
of  offense,  it  must  be  admitted,  but  in  such 
classification  it  does  not  attempt  to  set  forth 
all  of  the  material  allegations  required  in 
such  a  charge.  To  illustrate,  there  Is  an  ab- 
sence from  the  statute  (section  4448)  of  the 
words  "feloniously,"  "with  malice  afore- 
thought," and  "murder,"  uniformly  held  nec- 
essary in  charging  this  offense.  We  find  the 
use  of  these  words  necessary  because  they 
are  embedded  in  the  old  English  statute 
(23  Hen.  VIII,  c.  1,  §  3),  enacted  in  1531. 
defining  murder,  and  which  has  become  with 
Its  subsequent  modification,  hereinafter  not- 
ed, the  common  law  of  tfcds  and  other  states 
in  regard  to  this  crime. 

[7]  An  indictment  for  murder,  therefore^ 
under  our  statutes,  means  Just  what  it  did 
at  common  law.  Ex  parte  Slater,  72  Mo. 
loc.  dt  106 ;  State  v.  Meyers,  99  Mo.  loc.  cit 
116,  12  S.  W.  516 :  State  v.  Sanders,  158  Mo. 
loc.  dt  012,  59  S.  W.  993,  81  Am.  St  Rep, 
330;  State  v.  Cook,  170  Mo.  loc.  dt.  214,  70 
S.  W.  483.  Not  only  Is  this  conclusion  evi- 
dent from  these  well-reasoned  rulings,  but 
we  have  expressly  held  that  forms  of  In- 
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dlctments  tor  murder  In  this  state  are  to 
be  measured  by  the  rules  of  the  common  law 
In  that  behalf  prescribed.  State  v.  CUne, 
264  Mo.  loc.  dt  418,  175  S.  W.  184.  But  an 
examination  of  the  statute  of  Henry  disclos- 
es that  It  contains  the  word  "willfully,"  as 
well  as  the  other  words  held  material  In  a 
charge  of  murder.  From  which  counsel  for 
appellant,  buttressed  by  the  presence  of  the 
word  in  our  statute,  reasons  that  it  is  equal- 
ly essential  to  the  validity  of  the  charge  at 
bar.  However,  we  find  that  in  1547  an  Eng- 
lish statute  was  enacted  (1  Ed.  VI,  c  12,  i 
10),  which  was  a  re-enactment  of  the  stat- 
ute of  Henry,  from  which  the  word  "will- 
fully" was  omitted.  The  effect  of  the  stat- 
ute of  Edward,  according  to  the  reasoning  of 
the  recondite,  was  to  "take  away  the  right 
of  clergy  from  defendants  attainted  or  con- 
victed of  malice  prepensed,"  omitting  the 
word  "willful."  State  v.  Harris,  27  la. 
Ann.  672;  1  Hale's  P.  C.  466;  11  Bish.  New 
Cr.  Pro.  U  545,  546,  p.  1553.  A  more  prac- 
tical reason  urged  by  American  Jurists  In 
construing  this  statute  Is  that  the  employ- 
ment of  the  word  "willfully"  In  conjunction 
with  the  words  "feloniously"  and  "with  mal- 
ice aforethoTight"  is  expletory,  In  that  an 
act  committed  feloniously  and  with  malice 
aforethought  must  necessarily  be  willful  and 
nnlawful.  State  v.  Arnold,  107  N.  O.  861,  11 
S.  B.  990;  Burnett  v.  Commonwealth,  172 
Ky.  397,  189  S.  W.  460;  Carroll  v.  State,  71 
Ark.  404,  75  S.  W.  471;  Ward  v.  State,  66 
Ala.  100,  11  South.  217.  The  words  "with 
malice  aforethought"  being  of  like  Import, 
but  even  more  intense  In  their  meaning  than 
the  word  "willfully,"  the  former  may  rea- 
sonably be  said  to  supply  the  place  of  the 
latter.  This  being  true.  In  the  omission  of 
the  word  "willfully"  the  rule  Is  not  violated 
which  forbids  in  criminal  pleadings  the  leav- 
ing of  any  material  allegation  to  Intendment 
or  Implication,  nor  is  the  constitutional  re- 
quirement Infringed  which  provides  that  the 
accused  shall  be  apprised  of  the  nature  and 
cause  of  the  accoeatlon  against  blm.  Ar- 
ticle 2,  §  22,  Const  of  Mo.  We  therefore 
overrule  this  contention,  and  hold  the  in- 
formation sufficient  ' 

[I]  IV.  It  is  urged  as  error  that  the 
names  of  all  of  the  witnesses  examined  by 
the  state  were  not  indorsed  on  the  informa- 
tion, and  that  certain  eyewitnesses  were  not 
produced  or  examined.  It  Is  necessary  to 
render  effective  an  objection  to  a  failure  to 
comply  with  the  statutes  (sections  6057,  5097, 
R.  S.  1909),  requiring  the  indorsement  of  the 
names  of  the  state's  witnesses  upon  an  in- 
dictment or  information,  that  a  motion  to 
quash  be  made,  or  that  an  appllcatlcm  be 
filed  for  a  continuance  on  account  of  such 
omission.  State  v.  Leach,  103  S.  W.  916; 
State  V.  Ferguson,  183  S.  W.  336;  State  v. 
Jeffries,  210  Mo.  324,  109  S.  W.  614,  14  Ann. 
Gas.  524;  State  t.  Harrington,  198  Mo.  loc. 
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dt.  68,  95  S.  W.  235.  Neither  course  was 
pursued  here,  and  appellant's  contention 
first  appears  in  the  motion  for  a  new  trial. 
This  Is  not  ttmely. 

[(]  It  is  not  compulsory  upon  the  state  to 
examine  all  the  witnesses  subpoenaed.  To 
sustain  a  conviction  on  account  of  the  suf- 
ficiency of  the  evidence  It  is  only  necessary 
that  those  examined  give  substantial  testi- 
mony in  support  of  the  required  material 
facts.  Others  called  would  serve  only  to 
corroborate  those  examined.  This  is  not 
necessary.  State  v.  Ivy,  192  S.  W.  736; 
SUte  T.  Dixon,  190  S.  W.  294;  State  v. 
Swain,  239  Mo.  729,  144  S.  W.  427;  State 
▼.  McAfee,  148  Mo.  370,  60  S.  W.  82;  State 
V.  BUlings,  140  Mo.  193,  41  S.  W.  778;  State 
v.  David,  131  Mo.  38Q,  33  S.  W.  28.  The  as- 
signment, therefore,  lacks  merit. 

[10]  V.  No  objections  were  made  or  ex- 
ceptions saved,  at  the  time,  to  the  manner 
in  which  the  trial  Jury  was  summoned  and 
impaneled.  Such  objections  first  find  ex- 
pression In  the  motion  for  a  new  triaL  Thus 
sought  to  be  preserved,  they  are  not  entitled 
to  our  consideration.  State  v.  Page,  212 
Mo.  loc.  dt.  238,  110  S.  W.  1057;  State  v. 
Grant,  152  Mo.  loa  dt  71,  63  S.  W.  432; 
State  V.  Sausone.  116  Mo.  loc.  dt  11,  22  S. 
W.  615 ;  State  v.  Smith,  114  Mo.  loc.  clt  423, 
21  S.  W.  827. 

VI.  Error  is  assigned  in  the  rulings  of  the 
trial  court  upon  the  admission  and  exdusion 
of  testimony.  It  is  contended  that  "a  wise 
Judidal  discretion"  was  not  exerdsed  in 
admitting  in  rebuttal  the  testimony  of  cer- 
tain witnesses  named.  In  the  absence  of 
any  showing,  or  even  a  claim,  of  prejudice 
resulting  therefrom,  we  have  held  that  the 
order  of  proof  Is  within  the  discretion  of  the 
trial  court  State  v.  Burgess,  103  S.  W.  821 ; 
State  V.  Baker,  262  Mo.  loc.  dt  694.  172  S. 
W.  350 ;  State  v.  DUts,  101  Mo.  loc.  dt  673, 
90  S.  W.  782;  State  v.  Murphy,  118  Mo.  loc. 
dt  15,  26  S.  W.  95:  State  v.  Buchler,  108 
Mo.  203,  16  S.  W.  331. 

[11]  It  is  contended  that  error  war  com- 
mitted in  permitting  certain  witnesses  to 
testify  as  to  the  condition  of  appellant  im- 
mediately following  the  firing  of  the  f^tKl 
shot  These  objections  are  based  on  the 
assumption  that  the  testimony  thus  adduced 
ccmstltute  mere  conclusions  and  are  opinions 
rather  than  statements  of  fact.  We  hay* 
recently  had  occasion  In  State  v.  Stewart, 
274  Mo.  649,  204  S.  W.  loc  dt  13,  to  re 
view  the  cases  in  which  this  court  has  belcl 
such  testimony  admissible  on  the  ground  ol 
necessity.  We  will  not  burden  this  opinion 
with  a  reiietition  of  the  reasons  assigned  fot 
this  ruling,  or  a  citation  of  the  cases,  other 
than  to  say  that  in  the  Instant  case,  as  in 
that  of  State  v.  Stewart,  the  testimony  had 
reference  to  the  manifestations  and  condi- 
tion of  the  appellant  immediately  after  the 
commission  of  the  crime;  and  being  open  to 
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the  Bensee,  bnt  otberwise  Incapable  of  ex- 
act description,  could  not  tte  gotten  before 
the  Jury  except  by  asking  the  witnesses  to 
state  the  appellant's  appearance.  Ko  ma- 
terial reason  appearing,  therefore,  for  a  vari- 
ance from  the  mle  heretofore  announced  in 
this  regard,  we  overrule  this  contention. 

[12]  It  Is  fnrther  contended  that  nndue 
latitude  was  permitted  in  the  cross-exam- 
ination of  the  appellant.  The  record  does 
not  sustain  this  contention.  The  Inquiry 
made  by  the  prosecuting  attorney  of  the  ap- 
I)ellant  on  cross-examination  was  excluded 
by  the  court  upon  the  objection  of  counsel 
for  the  appellant  and  was  not  answered. 
The  Question  itself  could  have  had  no  preju- 
dicial effect,  because  It  was  simply  an  in- 
quiry aa  'to  whether  the  appellant  had  not 
made  a  contradictory  statement  in  regard  to 
a  certain  matter  to  that  testified  to  by  him. 

[13]  The  objection  to  the  hypothetical 
question  propounded  by  the  state  has  not 
been  preserved  In  a  manner  to  entitle  It  to 
a  review.  If,  however,  the  absence  of  our 
authority  to  review  this  question,  under 
well-established  rules  of  procedure,  be  waiv- 
ed, there  is  no  substantial  ground  of  objec- 
tion to  the  Inquiry  as  made.  The  question 
was  framed  in  conformity  with  the  state's 
theory  of  the  evidence.  It  was  therefore  not 
error  under  the  rule  which  authorizes  the 
state,  in  putting  a  hypothetical  question  to 
an  expert  witness,  to  frame  the  same  in 
accordance  with  the  state's  theory  of  the 
evidence;  and  it  is  not  essential  that  the 
facts  should  be  stated  as  they  actually  ex- 
ist; nor  is  the  question  Improper  because  it 
includes  only  a  part  of  the  facts  in  evidence. 
State  V.  Bell,  212  Mo.  lot  dt.  124,  111  S. 
W.  24;  State  v.  Prlvltt,  175  Mo.  loc.  dt. 
225,  76  S.  W.  457. 

The  testimony  of  third  parties  sought  to 
be  Introduced  by  appellant  as  to  the  rela- 
tions existing  between  him  and  his  wife 
prior-  to  the  homicide,  and  her  relations  to 
the  creature  Smithmier,  was,  measuring  its 
import  by  the  questions  propounded  in  re- 
gard thereto,  not  of  such  relevancy  as  to 
authorize  its  admission;  if  this  testimony 
had  been  admitted,  It  could  not  have  disclos- 
ed such  facts  as  to  have  constituted  a  defense 
to  the  crime  charged.  There  was  no  error, 
therefore,  in  its  exclusion. 

VII.  The  court  of  its  own  motion  gave 
sixteen  instructions  and  five  additional  ones 
requested  by  the  defendant.    These  instruc- 


tions covered  murder  in  the  first  and  second 
degrees,  manslaughter  In  the  fourth  degree, 
the  presumptions  of  Innocence,  reasonable 
doubt,  and  that  arising  from  the  use  of 
deadly  weapon,  what  constitutes  heat  of 
passion,  how  tax  proof  of  Illicit  sexual  rela- 
tions between  the  wife  and  her  paramour  af- 
forded an  excuse  for  the  crime  charged,  in- 
sanity as  a  defense,  good  character,  and  that 
the  jury  are  the  judges  of  the  weight  of  the 
evidence  and  the  credibility  of  witnesses. 
These  instructions  fully  covered  the  evidence 
submitted  on  the  trial  and  substantially  fol- 
lowed forms  approved  by  this  court  We  do 
not  deem  It  necessary,  in  view  of  their  cor- 
rectness, to  review  them  In  detalL 

[14]  One  exception  we  note  to  this  general 
approval — although  Instruction  numbered  21, 
given  at  the  request  of  the  appellant,  is,  iu 
all  of  its  material  features,  the  same  as  that 
condemned  by  a  majority  of  tliis  court  ta 
State  V.  FInkelsteIn,  269  Mo.  612,  191  S.  W. 
1002,  In  regard  to  the  weight  to  be  given 
appellant's  testimony,  it  does  not  constitute 
error  of  which  the  appellant  will  be  heard 
to  complain:  First,  because,  being  one  of 
appellant's  instructions,  it  Is  not  preserved 
as  error  for  our  consideration;  second,  hav- 
ing been  given  at  the  instance  of  the  appel- 
lant, it  comes  within  the  saving  clause  of 
the  statute  (section  5115,  B.  S.  1909),  which 
provides  that  "no  trial,  judgment  or  other 
proceedings  shall  be  stayed,  arrested  or  in 
any  manner  affected  for  any  error  commit- 
ted at  the  instance  or  in  favor  of  the  de- 
fendant" In  construing  this  statute,  as  ap- 
plied to  an  erroneous  instruction  ^ven  at 
the  instance  of  the  defendant  we  have  ex- 
pressly declared  that  complaint  In  regard ' 
thereto  will  not  he  heard,  although  such 
Instruction  is  a  literal  copy  of  one  for  the 
state  formerly  condemned  by  this  court 
State  y.  Jackson,  99  Mo.  eo,  12  S.  W.  967 ; 
State  V.  Manlcke,  139  Mo.  548,  41  S.  W.  223; 
State  V.  Payne,  223  Mo.  117,  122  S.  W.  1062. 

The  evidence  was  ample  to  sustain  the 
verdict;  the  appellant  was  awarded  a  fUr 
trial,  and  the  judgment  dhould  be  afBrmed. 
It  is  BO  ordered. 

FEB  OUBIAM.  The  foregoing  dlvisiona) 
opinion  Is  adopted.  BOND,  a  J.,  and  WOOD- 
SON and  WILLIAMS,  JJ.,  concurred. 

FARIB,  BLAIB,  and  GRAVES,  JJ.,  dis- 
sent 
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BUNICKE  T.  MERAMEC  QUARBT  CO. 
(No.  20T83.) 

(Supreme  Court  of  Missouri,  In  Bane.    May  16, 
1918.) 

IfASIBK    AKD    SeBTART    «SS>92(1)— IITJUET    to 

Skrvant— Dtttt  to  Fubnish  Fibst  Aid  — 

inbtbvction& 
In  an  administrator's  suit  for  damages  od 
account  of  failure  of  decedent's  employer  to  fur- 
nish prompt  first  aid  and  proper  medical  at- 
tendance to  decedent  when  injured,  instructions 
held  to  be  correct  statement  of  the  law  and 
consistent. 

Bond,  O.  J.,  dissenting. 

Aweal  from  St.  Louis  Circuit  Court;  Ben- 
jamin J.  Klene,  Judge. 

Suit  by  August  Hunlcke  against  the  Mera- 
mee  Quarry  Company.  From  Judgment  for 
defendant,  plaintiff  api>eal8.    AfBrmed. 

See,  also,  188  S.  W.  U67. 

This  suit  was  brobgtat  by  plaintiff,  as  ad- 
ministrator of  tbe  estate  of  hia  son,  Fred  B. 
Bonlcke,  deceased,  In  tbe  circuit  court  of 
Jefferson  county,  Mo.,  on  Marcb  31,  1909, 
against  defendant,  to  recover  damages  on  ac- 
connt  of  the  alleged  failure  of  the  latter  to 
famish  prompt  first  aid  and  proper  medical 
assistance  to  said  Fred  B.  Hnnlcke,  whose  leg 
was  crushed  while  In  defendant's  employ  on 
March  12,  1900.  It  Is  not  claimed  In  petition 
that  deceased  was  Injured  on  account  of  de- 
fendant's negligence.  He  was  hurt  by  cars 
being  switched  into  defendant's  yard.  Hie 
had  never  been  married,  and  the  petition  al- 
leges that  be  left  surrlrlng  him  his  father, 
mother,  and  certain  brothers  and  sisters,  who 
would  be  entitled  to  share  in  whatever  might 
be  recovered  In  this  action. 

The  plaintiff  obtained  a  verdict  for  $2,000 
In  Jefferson  county.  A  new  trial  was  granted 
on  account  of  error  In  plaintiffs  Instruction 
on  the  measiu'e  of  damages.  The  cause  was 
then  transferred,  by  stipulation,  to  the  circuit 
court  of  the  dty  of  St.  Louis,  Mo.,  where 
there  was  a  mittrtal  because  of  the  inability 
of  the  Jury  to  agiee  upon  a  verdict.  The 
third  trial  resulted  in  a  verdict  for  defend- 
ant This  was  set  aside  by  the  trial  court 
because  of  an  error  In  giving  an  Instruction 
at  the  request  of  defendant  From  the  order 
granting  a  new  trial,  defendant  appealed  to 
this  court  The  Judgment  below  was  affirmed 
(282  Mo.  560,  172  S.  W.  43,  Ia  B.  A.  1915C, 
788,  Ann.  Cas.  1916D,  493),  and  the  cause  was 
remanded.  At  the  fourth  trial  in  the  circuit 
court,  a  verdict  was  again  returned  in  favor 
of  defendant  Plaintiff  appealed  to  this 
court,  and  a  new  trial  was  awarded  him,  be- 
cause of  the  giving  of  a  modified  instruction 
of  plaintiff,  by  the  court,  and  the  giving  of  an 
instruction  for  defendant  along  tbe  same  line, 
both  of  which  contained  no  reference  to 
"first  aid."    189  S.  W.  1167.    At  the  fifth 


trial,  plaintiff  recovered  a  Judgmoit  for 
^,0(K>,  which  was  set  aside  by  the  court,  be- 
cause of  an  error  in  refusing  an  instruction 
asked  by  defendant,  telling  the  Jury  that  In 
no  event  could  plaintiff  recover  more  than 
nominal  damages,  having  failed  to  show  that 
any  financial  loss  had  been  sustained  by  the 
death  of  Fred  B.  Himlcke.  At  tbe  sixth  trial, 
the  Jury  returned  a  unanimous  verdict  in 
favor  of  defendant.  Judgment  was  duly  en- 
tered thereon,  and  plaintiff  appealed  to  this 
court,  where  it  now  stands  for  review. 

The  main  facts  in  the  case  are  set  out  In 
Hunlcke  v.  Quarry  Co.,  262  Mo.  loc.  dt.  567, 
172  8.  W.  43,  L.  B.  A.  1915C,  789,  Ann.  Cas. 
1915D,  493,  and  following.  The  testimony 
given  at  the  last  trial  is  fully  set  out  in  re- 
spondent's additional  abstract  of  record.  As 
the  principal  controversy  here  Involves  the 
consideration  of  plaintiffs  Instruction  1,  giv- 
en by  the  court,  and  defendant's  instruction 
2,  given  at  its  instance,  in  order  to  avoid 
repetition,  we  will  refer  to  the  testimony  In 
defendant's  abstract  of  record,  as  far  as  may 
be  necessary,  In  the  opinion  to  follow. 

Joseph  Wheless.  of  St  Louis,  for  appel- 
lant 

Watts,  Gentry  &  Lee  and  J.  E.  Carroll,  aU 
of  St  Louis,  for  respondent 

RAILET,  C.  (after  stating  the  facts  as 
above).  I.  The  first  proposition  presented  in 
appellant's  points  and  authorities,  reads  as 
foUows: 

"It  was  the  duty  of  the  defendant,  in  the 
emergency  created  by  the'  accident,  to  render  to 
tbe  injured  employ^  such  immediate  first  aid, 
as  well  as  prompt  medical  and  surgical  atten- 
tion, as  was  reasonably  possible  under  all  the 
circumstances  shown  in  evidence.  This  is  the 
law  of  the  case  as  adjudged  by  this  court  on  the 
two  former  appeals.  'Held,  that  the  evidence 
tended  to  show  that  the  quarry  company  was 
guilty  of  negligence  in  not  using  more  cUUgencc' 
Hunicke  v.  Mcramec  Quarry  Co.,  262  Mo.  660 
[172  S.  W.  43,  L.  B.  A.  19150,  789,  Ann.  Cas. 
19151),  493];  same  case,  second  appeal,  189  S. 
W.  1167." 

We  are  not  advised  as  to  what  conclusion 
aroeUant's  counsel  'Intended  to  draw  from  the 
foregoing,  for  Presiding  Judge  Woodson,  in 
262  Mo.  loc.  dt  571,  172  S.  W.  51,  L.  R.  A. 
1815C,  788,  Ann.  Cas.  1916D,  493,  speaking  for 
the  court  in  banc,  said: 

"In  other  words,  the  defendant's  evidence 
tended  to  show  Aat  it  was  in  no  manner  guilty 
of  any  negligence  in  the  case,  while  that  for  the 
plaintiff  tended  to  show  the  contrary." 

As  this  Is  an  action  at  law,  the  verdict  of 
the  Jury  is  conclusive  against  plaintiff,  un- 
less we  should  find  that  defendant's  instruc- 
tion 2  Is  erroneous.  Said  Instruction  reads 
as  follows: 

"The  court  instructs  the  jury  that  if  you  be- 
lieve and  SxA  from  the  evidence  in  this  case 
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tbat,  after  the  deceased,  Fred  Hnnicke,  vaa  in- 
jured the  defendant  exercised  ordinary  care  to 
secare  and  provide  first  aid  for  him,  and  exer- 
cised ordinary  care  as  defined  in  another  instruc- 
tion to  secure  for  him  surgical  and  medical 
treatment  at  the  hands  of  competent  physicians 
and  surgeons,  then  the  defendant  duly  dis- 
charged its  duty  towards  said  Fred  Hunicke,  and 
is  not  liable  to  the  plaintiff  in  this  case." 

This  instruction  Is  not  only  In  accord  with 
the  law  as  declared  by  us  on  the  former 
appeals,  but  clearly  defined  the  duties  de- 
TolTlng  'upon  defendant  under  such  circum- 
stances. 

"First  aid"  In  1  Century  Dictionary  is  de- 
fined to  be: 

The  "immediate  attention  given  to  the  in- 
jured, with  the  object  of  arresting  hemorrhage, 
relieving  pain,  and  preserving  life  until  the  serv- 
ices of  a  physician  can  be  obtained." 

"First  aid"  is  defined  in  the  New  Standard 
Dictionary  as: 

"Emergetuiy  treatment  given  to  a  person  in- 
jured, as  by  an  accident,  while  awaiting  regular 
medical  attendance." 

Dr.  Konzelmann,  at  the  instance  of  plaintiff, 
testified  as  follows: 

"Q.  What  is  the  proper  thing  to  do  in  a  case 
of  injury  of  this  character  where  one  has  a  leg 
crushed,  what  is  the  proper  step  to  do  first? 
A.  The  first  step  that  the  doctor  would  take  is 
to  stop  the  flow  of  blood  and  try  to  save  all  the 
blood  we  can.  . 

"Q.  That  is  the  step  known  as  'first  aid'  to 
the  injured?    A.  Tes,  sir. 

"Q.  That  result  can' be  accomplished  by  (he 
use  of  ropes  or  wire  or  towels  or  anything  than 
can  be  bound  tightly  around  the  limb,  may  it 
not?  A.  If  there  was  a  place  to  get  it  around ; 
yes,  sir,  if  it  is  possible  to  do  so. 

"Q.  Those  are  recognised  firtt  aid  remedietf 
A.  Yes,  sir;  that  is  what  a  doctor  would  do; 
that  is  what  a  physician  does,  you  know. 

"Q.  To  bind  the  limb  to  stop  the  fiow  of 
blood?    A,  Yes,  sir." 

Turning  to  the  evidence,  let  us  see  what 
was  done  to  furnish  this  first  aid.  Mr.  Buder, 
the  foreman  of  defendant,  died  in  Decem- 
ber, 1909,  after  the  accident  in  March  of  same 
year,  without  having  testified  in  this  case. 
Mrs.  Buder  testified,  in  regard  to  her  husband 
in  connection  with  the  injury,  tbat  he 
couldn't  go  near  anything  like  that  at  all. 
He  would  have  fainted  immediately.  That 
she  always  had  that  to  do.  She  testified  that 
she  beard  of  the  accident,  and  went  right 
down  to  the  office  before  the  boy  wafa  brought 
there.  They  got  a  cot,  blanket,  and  comfort- 
ers at  her  house,  and  the  boy  was  brought 
to  the  office  on  the  cot.  Sbe  testified  that 
she  had  had  a  great  deal  of  experience  in 
looking  after  sick  people;  that  she  often  had 
occasion  to  look  after  Injured  men ;  tbat  she 
would  bind  their  injuries  until  they  got  a 
doctor;  that  since  her  husband's  death  she 
had  been  a  practical  nurse;  tbat  sbe  and 
Dotzler  removed  some  of  the  boy's  clothing 


by  cutting  It  away;  that  the  wound  was 
about  three  Inches  below  the  Joint;  tbat  It 
was  so  high  they  couldn't  bind  It  at  aU; 
that  they  could  not  put  anything  on  to 
bind  It. 

Geo.  W.  Dotzler,  a  hired  man  in  the  employ 
of  defendant,  was  a  witness  tot  plaintiff,  and 
testified  that  he  had  been  a  private  In  the 
army  where  they  were  taught  about  first  aid ; 
that  as  soon  as  possible  after  the  boy  was 
hurt  they  brought  him  to  the  store;  that 
Buder,  the  foreman,  telephoned  Dr.  Kirk  at 
Klmswlck,  Mo.,  about  two  miles  away.  He 
asked  the  doctor  to  come  right  away,  as  the 
boy  needed  his  attention  at  once.  The  doctor 
could  not  come.  Buder  then  telephoned  the 
doctor  about  three-Quarters  of  an  hour  later, 
and  he  could  not  come.  This  witness,  en 
cross-examination,  testified  as  follows: 

"Q.  Yon  never  took  a  course  at  a  hospital  or 
medical  college  as  a  nurse,  did  you?  A.  No, 
sir. 

"Q.  When  were  you  in  the  United  States 
army?    A.  From  June,  1908,  untO  June,  1906. 

"Q.  You  were  a  private  soldier,  were  you  not? 
A.  Yes,  sir;   in  the  United  States  cavalry. 

"Q.  Who  did  put  any  sort  of  bandage  or  ap- 
pliance on  young  Hunicke's  leg  while  he  was 
in  the  store?    A.  I,  myself. 

"Q.  You,  yourself,  did?  At  what  time  did 
you  do  that?  A.  They  gave  me  some  clean 
linen  from  finder's  house. 

"Q.  About  ichat  time  of  dayt  A.  About  IS 
minutea  after  (fte  boy  toot  brought  to  the  ttore. 

"Q.  Wa*  the  linen  brought  there  by  Mrt. 
Budert    A.  Yc*,  «tr. 

"Q.  Did  the  ask  you  to  put  it  on  the  ioyt 
A.  Yes. 

"Q.  Mr.  Buder  did  not  ask  yon  to?    A.  Na 

"Q.  Mr.  Buder  did  not  give  yon  any  orders 
at  all  about  taking  care  of  the  boy,  did  he?  A. 
No,  sir. 

"Q.  You  were  employed  in  the  quarry  com- 
pany's yards  aa  a  laborer,  were  you?  A.  Yes. 
sir. 

"Q.  They  had  never  at  any  time  instructed 
you  to  assist  or  care  for  Injured  employes,  had 
they?   A.  No,  sir."    (Italics  ours.) 

This  witness  further  testified: 

"Q.  When  you  undertook  to  put  some  Unen 
on  the  young  man's  leg,  what  did  you  do?  Just 
describe  the  means  you  used  and  bow  you  ai>- 
plied  them.  A.  Mrs.  Boder  gave  directions  how 
the  linen  should  be  fastened  around  the  boy's 
leg.  She  told  me  to  put  the  lineu  around  the 
boy's  leg  and  leave  it  that  way." 

Witness  said  Ous  Hunicke,  another  son  ot 
plaintiff,  who  was  21  years  old,  was  woiiclng 
In  the  yard  when  the  boy  got  hurt  Witness 
said  he  proposed  to  Buder,  that  he  (witness) 
tie  a  oori  around  the  leg,  but  Buder  said  It 
would  do  no  good. 

Plaintiff's  counsel  asked  witness  this  que** 
tlon: 

"Q.  Was  it  (wound)  in  such  a  location  that 
a  cord  could  have  been  tied  around  bis  leg  above 
the  wound  so  ds  to  have  stopped  the  1l»»  of 
bloodf  A.  Well,  you  could  hate  fastened  a  eerd 
above  the  wound." 
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It  win  be  observed  that  wttneat  Wt  tiot 
*ay  it  lofettld  ftave  $topped  the  blood,  nor  did 
either  of  the  two  docton  who  eawntned  the 
Jmv  ffime  it  at  theUr  opi-nicn  that  a  cord  covid 
have  atopped  the  flow  of  blood.  On  the  other 
handi  thev  «ay  it  would  have  been  •  hard 
matter  for  on  emperietwed  doctor  wifh  a  rub- 
ber Imndoffe  to  have  doKe  so. 

C!oiiiisel  for  plaintiff  asked  Dr.  Koned- 
mann,  in  chief,  tbls  question: 

"Q.  That  la  the  first  thing  to  be  done  in  a 
case  of  that  sort,  to  bandage  the  wound  above  it 
in  order  to  stop  the  flow  of  blood?  A.  Tea, 
sir. 

"Q.  Do  ifou  know  whether  that  had  ieen  done 
in  thit  eaief  A.  They  had  Itendeget  on  him, 
hut  I  don't  remernber  jutt  what  kind  of  hand- 
age*  were  on  him,  but  theg  had 'them  on  Mm." 
(Italics  ours.) 

Dr.  Klrlc,  witness  for  plaintiff,  testified 
tbat  Buder  telephoned  him  to  come  and  see 
Cbe  boy;  that  he  had  a  fractured  leg.  The 
doctor  told  him  he  could  not  come.  Dr.  EIrk 
then  testified  as  follows: 

"Q.  Wae  there  anvthime  »aid  about  tending 
the  boy  to  you  at  Kimtwiokf  A.  Nothing  loas 
eaid." 

Plaintiff  testified  that  Buder  told  him  he 
telephoned  for  Dr.  Kirk,  and  he  asked  Buder 
why  he  didn't  telephone  for  a  different  doc- 
tor. Be  said  Buder  told  him  he  didn't  know 
anvbodji  eUe, 

Mrs.  Buder  testified  that  they  moved  to  the 
quarry  in  June,  and  the  accident  happened 
the  follotcing  March;  that  the  wat  not  ao- 
Huainted  with  a.fiy  doctor  eacept  Kirk. 

Everything  that  was  done  to  aid  the  boy 
until  a  doctor  could  be  procured  was  done 
promptlp,  immediaiely  after  the  accident, 
and  at  flrit  aid.  Defendant's  Instruction  2 
not  only  properly  declared  the  law  of  the 
case,  but  it  Is  based  upon  the  undisputed 
facts  relating  to  first  aid.  Tba  boy  was  not 
only  furnished  first  aid  promptly  and  Im- 
mediately, but  the  foreman  promptly  called 
the  only  doctor  be  knew,  and  urged  him  to 
come  at  once.  The  boy's  brother  Gus,  who 
was  21  years  of  age,  was  present  when  he  got 
hurt,  and  made  no  effort  to  procure  a  doctor, 
or  to  have  bis  brother  taken  to  one.  The 
father  knew  of  the  accident  by  10  o'clock,  and 
likewise  made  no  effort  to  secure  tlie  services 
of  a  doctor,  altboujfh  be  said  they  were  plen> 
tlful  in  the  neighborhood.  Neither  the  fa- 
ther, nor  Gus,  rendered  the  boy  any  assist- 
ance, although  they  were  as  well  Informed 
concerning  such  matters  as  the  foreman. 
The  Jurors  were  the  judges  as  to  whether 
the  defendant  furnished  prompt,  immediate, 
and  first  aid.  They  were  likewise.the  Judges, 
as  to  whether  the  defendant  was  guilty  of 
negligence  in  doing  what  wat  done  for  the 
boy.  They  could  not  hare  been  misled  by  de- 
fendant's Instruction  2,  as  it  not  only  de- 
clared the  law  correctly,  but  was  based  on 
tin  eTidence. 


'II;  It'  Iseimtended  by  appellant  that  bis 
instruction  numbered  1  is  in  conflict  witb 
defendant's  InstructioD  numbered  2.  The 
latter  referred  the  Jury  to  another  inttructiou 
as  to  defendant's  duty  In  furnishing  the  boy 
surgical  and  medical  treatment  As  the  in- 
struction referred  to  has  not  been  presented 
in  dther  the  abstracts  or  brlefd,  we  can  only 
determine  whether  there  is  any  conilict  be- 
tween 'plaintiff's  instruction  numbered  1  and 
defeudanf B  instruction  2,  in  respect  to  de- 
fendant's duty  to  furnish  tbe  boy  firtt  aid. 

Plaintiff's  instmctlon  1  reads  as  follows: 

"The  c»nrt  instructs  the  jury  that,  if  yon  be- 
lieve and  find  from  the  evidence  that  on  March 
12,  1909,  Fred  B.  Hnnidce  was  in  the  employ 
of  the  Meramec  Qnarry  Company  at  a  stone 
quarry  owned  or  operated  by  it  in  Jefferson 
county,  and  that  while  so  employed  said  Fred 
was  injured  as  shown  in  the  evidence,  and  tbat 
an  emergency  was  thus  created  which  demand- 
ed prompt  aid  and  medical  or  surgical  attend- 
ance in  endeavor  to  stop  the  flow  of  blood  from 
his  wound  and  gave  hia  life,  then  it  became  and 
was  the  legal  duty  of  the  defendant  corporation, 
through  its  officers  or  employes  at  the  place 
of  accM^t,  to  promptly  exercise  ordinary  care 
and  diligence  to  render  such  aid  and  medical  or 
surgical  treatment  in  such  emergency  as  was 
reasonably  possible  under  all  the  circumstances 
surrounding  the  parties ;  and  by  'ordinary  care' 
is  meant  such  care  as  ordinarily  careful  and 
prudent  men  would  use  in  the  same  or  similar 
circumstances;  and  failure  to  exercise  such 
care  would  constitute  negligence  for  which  the 
defendant  would  be  liable  in  damages. 

"Therefore,  if  you  further  believe  and  find 
from  the  evidence  that  the  defendant  faHed  «r 
negUgently  delayed  to  render  t%wh  aid  and  to 
provide  »uoh  treatment,  as  above  defined,  as 
were  reasonably  possible  for  it  to  render  and  pro- 
vide under  all  the  circumstances  shown  in  the 
evidence,  and  that  such  failure  and  neglect  (if 
such  you  find)  was  the  direct  and  natural  cause 
of  said  Fred's  death,  notwithstanding  the  injury 
he  received,  then  the  defendant  coriwration  is 
liable  for  such  death." 

Great  stress  is  laid  upon  defendant's  fail- 
ure to  use  the  word  "prompt"  in  its  instruc- 
tion 2,  In  describing  "first  aid."  In  Web- 
ster's International  Dictionary,  the  word 
"prompt"  Is  defined  to  mean  "quick,  ready, 
and  quick  to  act  as  occasion  demands."  The 
New  Standard- Dictionary  defines  "prompt"  to 
mean  "quick  to  respond."  As  heretofore  stat- 
ed, first  aid  is  defined  in  volume  1  of  the 
C!«aitury  Dictionary  as  follows: 

"Immediaie  attention  given  to  the  injured, 
wi^  the  object  of  arresting  hemorrhage,  reliev- 
ing pain,  and  preserving  life  until  the  services 
of  a  physician  can  be  obtained."    (Italics  ours.) 

First  aid  is  defined  in  the  New  Standard 
Dictionary  as: 

"Elmergeney  treatment  given  to  a  person  in- 
jured, as  by  an  accident,  while  awaiting  rega- 
lar  medical  attendance." 

Both  instructions  called  for  ordinary  care 
upon  the  part  of  defendant    PlaintUTs  Ih- 
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gtruetion  called  for  prompt  aid,  wblle  de- 
fendant's called  for  first  aid. 

As  Dotzler  testified  he  had  bandaged  the 
boy's  leg  within  15  minutes  after  he  was 
brought  to  the  store,  there  conid  be  no  doubt 
about  defendant  famishing  aid,  promptly 
and  at  ftrtt  aid.  When  considered  In  the 
light  of  the  facts  before  us,  the  lnstructl<Hi8 
above  mentioned  are  entirely  consistent  and 
barmonious,  although  couched  in  different 
language.  It  would  be  a  reflection  upon  the 
Intelligence  of  an  ordinary  juror  to  hold  that 
he  was  not  sufBclently  Informed  In  this  day 
as  to  that  which  constituted  first  aid,  or 
prompt  aid,  in  case  of  an  injury. 

III.  It  is  insisted  by  appellant  that  the 
verdict  of  the  jury  was  the  result  of  preju- 
dice, etc.  We  do  not  find  any  evidence  of 
prejudice  in  the  record  before  us.  The  Jury 
was  confronted  with  a  case  where  the  de- 
fendant was  not  charged  with  negligence  in 
injuring  the  boy,  but  simply  charged  with 
failing  to  furnish  him  prompt  aid  and  proper 
surgical  treatment.  The  boy's  own  brother, 
21  years  of  age,  was  present  when  he  was 
injured,  and  rendered  him  no  assistance 
whatever.  He  made  no  effort  to  procure  a 
physician  or  to  have  his  brother  taken  to  a 
place  where  medical  treatment  could  be  ad- 
ministered. In  addition  to  the  above,  the 
father  was  notified,  by  his  son  Gus,  of  the 
boy's  injury  about  10  o'clock,  and  made  no 
effort  to  procure  a  doctor,  although  he  said 
they  were  plentiful  in  the  neighborhood. 
Xet  the  plaintiff  and  his  son  Gus  are  posing 
as  beneficiaries  in  this  action,  and  charging 
the  defendant  with  dereliction  ot  duty,  in  the 
face  of  their  own  conduct  In  falling  to  render 
the  boy  any  assistance.  Again,  Dr.  Konzel- 
mann  testified  that  the  boy's  "leg  teas  almost 
severed";  that  at  the  place  where  the  leg 
was  almost  cut  in  two,  it  was  terribly  mash- 
ed. The  plaintiff  had  three  doctors  testify 
in  the  case,  two  of  whom  examined  the  boy 
and  knew  all  about  his  condition.  Neither  of 
these  doctors  told  the  court  or  jury  that,  in 
his  opinion,  the  defendant's  servants,  with 
the  instrumentalities  at  hand,  could  have  ren- 
dered the  boy  any  assistance  which  would 
have  resulted  in  the  saving  of  his  life.  In 
looking  at  the  case  from  any  angle,  the  ver- 
dict in  favor  of  defendant  is  sustained  by  sub- 
stantial evidence,  without  the  semblance  ot 
prejudice  upon  the  part  of  the  jury. 

IV.  Counsel  for  plaintiff  complains.  In 
some  respects,  of  the  statetnentt  of  defend- 
ant's counsel,  in  the  presence  of  the  Jury, 
during  the  progress  of  the  triaL  We  find, 
however,  nothing  in  the  assignment  of  errors, 
or  under  the  points  and  authorities,  relating 
to  this  subject,  and  hence,  under  rule  15  of 
this  court,  they  should  not  be  considered. 
Again,  the  bill  of  exceptions  is  the  deposi- 
tory for  all  matters  of  exception.  The  afii- 
davlts  filed  in  this  case  were  never  Incorpo- 
rated in  the  bill  of  exceptions,  did  not  become 


a  part  of  tbe  record  berdn,  and  cannot  be 
legally  reviewed  here.  Section  2081,  R.  S. 
1909;  Forsee  v.  aty  of  St.  Joseph.  175  8.  W. 
loc.  ctt  670;  Torreyson  v.  United  Railways 
Co,  2A6  Mo.  696,  152  S.  W.  32;  State  t. 
Meals,  181  Mo.  loa  dt  259,  83  8.  W.  442; 
State  V.  Welsor,  117  Mo.  loc.  dt  683,  21  S. 
W.  443;'  State  v.  Muslck,  101  Mo.  260,  14  S. 
W.  212 ;   State  v.  Hayes,  81  Mo.  574. 

y.  We  have  carefully  examined  all  tbe 
questions  presented  for  our  consideration  In 
this  case,  and  have  reached  the  conclusion 
that  the  case  was  properly  tried  and  the 
verdict  returned  by  the  jury  supported  by 
substantial  evidence.  We  accordingly  afilrm 
the  judgment  of  the  trial  court. 

BROWN,  0.,  feoncurs. 

PER  CURIAM  The  foregoing  dlvtslonal 
opinion  is  adopted  by  the  court  in  banc. 

WAI.KBR,   FABIS,   BLAIR,  WILLIAMS, 
and  GRAVES,  JJ.,  concur  In  result. 
BOND,  C.  J.,  dls9ent& 
WOODSON,  J.,  absent. 


GILLILAN  V.  GILLILAN  et  al.    (Mo.  19005.) 

(Supreme  Court  of  Missouri,  in  Banc    May  16, 
1919.) 

1.  Estates  Tah.   *=>2— Statdtobt   Abouc- 

TION— PBnroOENITUBI, 

Tbe  common-law  doctrine  of  primogeniture 
was  not  adopted  by  R.  S.  1909,  ^  2872,  abol- 
ishing entaite  and  providing  tliat  remainder 
upon  deatl)  of  first  devisee  in  tail  shall  pass 
"according  to  the  course  of  the  common  law"; 
that  doctrine  being  "repugnant  to  federal  Con- 
stitution and  state  laws"  within  section  8047. 

2.  Wnxs  «=»442— CowsTBtronON— IWTEHT  or 
Testatob. 

The  lawful  intent  of  testator  will  be  giv«i 
effect. 

3.  Estates  Tail  9=>2— Aboution. 

Under  R.  S.  1909,  {  2872,  general  and  spe- 
cial estates  in  fee  tail  do  not  exist  in  MiasourL 

4.  Dekds  «s>128->Wnx8  4=9608(1)  —  Rtnx 
IN  Shklust's  Cask. 

The  rule  in  Shelley's  Case  does  not  exist  eK 
ther  in  deeds  or  wills  in  Missouri. 

5.  Wnxs  *=»506(4)— CONSTBUOTION— HKtBS— 

Defeasibuc  Fkk. 
Devise  to  son  and  to  his  "heirs  hereafter 
bom  to  bim"  and  to  the  "heirs  of  his  body" 
construed  not  to  refer  to  hla  children  so  as  to 
give  him  a  defearible  fee. 

6.  Wnxs  «=»566(4)— CoNBTBDCTioN— "Hubs" 
— "Childben." 

The  word  "heirs"  will  be  construed  as  mean- 
ing "children,"  and  vice  versa,  if  Justice  or  rea- 
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■on  teqaires  It,  and  U  snch  eoiwtruction  will 

carry  into  effect  manifest  intention  of  testator. 
[Ed.  Note.— For  other  definitions,  see  Words 
and   Phrases,  First   and    Second   Series,  Chil- 
dren; Heirs.] 

7.  WnxB   «a»e07(2)— QoNSTBTTonoir— Botasc 
Tai]>— GoNVEBSioir  INTO  Lite  Ebtatb. 

Will  drawn  by  experienced  lawyer  derioing 
land  to  a  son  "and  to  his  heirs  hereafter  bom 
to  him"  and  to  said  son  "and  the  heirs  of  his 
body  hereafter  bom"  created  estate  tail  spe- 
cial, which  by  R  S.  1909,  §  2872,  abolishing 
entails,  became  a  life  tenure  in  the  son  with 
contingent  remainder  in  fee  in  his  direct  de- 
scendants born  after  the  making  of  the  will. 

8.  CouBTs  «=>92  —  Knuts  ov  Decision  — 
Dicta. 

Where  only  point  in  issue  was  the  natvire  of 
the  estate  a  mother  with  six  children  toolc  un- 
der a  deed  providing  that  the  estate  upon  her 
death  without  issue  was  "to  descend  to  het 
heirs  at  law,"  court's  observation  that  she  would 
have  taken  a  fee  if  no  children  had  been  bom 
to  her  was  mere  dictum. 

9.  Wills  ie=344£  —  PaEsuicFTion  —  Disposi- 
tion   OF  PKOPEBTr   BY   WiLL. 

Testator  who  makes  will  dealing  with  his 
entire  estate  will  be  presumed  to  have  intended 
to  die  testate. 

10.  Wills  «sa858(4)— Lapse  of  Dbvisb— Bb- 

-VEBSION— RESIDtTABT  GLAOSB. 

Where  testator  left  will  dealing  with  his 
entire  estate  and  providing  for  all  bis  children 
and  made  devise  to  his  "son  G.  and  his  heirs 
hereafter  bom,"  the  estate  remaining  in  testa- 
tor upon  defeat  of  the  devise  for  lack  of  heirs 
thereafter  bora  to  O.  ]paased  under  residnary 
clause  of  will,  and  not  to  testator's  heirs  at 
law,  as  in  case  of  intestacy. 

Appeal  from  Circnit  Coort,  Daviess  Ooim- 
ty;    Arch  B.  Davis,  Jndge. 

Suit  by  Gratia  ^.  GiUilan  against  Lorenzo 
X  Gimian,  Annie  F.  Carr,  Ann  F.  Gay, 
James  Clendenen,  Charles  W.  Clendenen, 
Sallle  Clendenen  Gillilan,  Anna  Clendenen 
GilUlan,  Elizabeth  Ella  Weldon  Hale,  Cora 
Gillilan,  ToMas  Gillilan,  K.  B.  Coffee,  Flor- 
ence B.  Danberry,  Aquilla  M.  Senff,  Bessie 
Dixon,  and  others.  From  decree  rendered, 
plaintiff  and  named  defendants,  exc^t  Lor- 
enzo J.  Gillilan,  appeal.    Affirmed. 

B.  M.  Harber,  of  Kansas  City,  A..  O. 
Knight,  of  Trenton,  and  J.  W.  Peery,  of  Al- 
bany, for  appellant  Gratia  B.  GlUUan. 

P.  C.  Alexander  and  John  C.  Leopard,  both 
of  Gallatin,  for  appellants  Lncas  R.  Gillilan 
and  others. 

Clinton  A.  Welsh,  of  Kansas  City,  for  ap- 
pellant Ann  F.  Gay  and  others. 

Nat  G.  Crazen,  of  Gallatin,  for  respondent 
lyorenzo  J.  Gillilan. 

Cnlver  &  Phillip,  of  St  Joseph,  for  re- 
spondent Mary  Lee  Hayes. 
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BOND,  J.  I.  Salt  to  determine  title  t» 
500  acres  of  land  in  Daviess  county.  Mo. 

The  case  was  tried  and  submitted  on  an 
agreed  statement  of  facts  setting  out  in  de- 
tail the  relationship  of  the  parties  and  the 
history  of  the  title.  The  material  facts  are 
as  follows: 

On  December  17,  1882,  Nathan  Gillilan, 
the  common  source  of  title,  died  testate,  own- 
ing a  large  amount  of  property,  including  the 
500  acres  in  suit.  His  will  was  contested,  but 
was  finalbr  established  and  recognized  as 
valid,  ana  we  quote  the  two  clauses  thereof 
covering  the  devise  of  said  land: 

"Fifth.  It  is  my  will  and  I  do  hereby  give, 
devise  and  bequeath  to  my  son  George  W.  Gil- 
lilan and  to  hU  heiia  hereafter  bom  to  him,  the 
following  described  real  estate,  situated  in  Da- 
viess county,  Missouri,  to  wit  [description  omit- 
ted] this  devise  and  bequest  however,  in  behalf 
of  my  son  George  W.  Gillilan  shall  be  to  the 
exclusive  use  and  benefit  of  my  said  son  George 
and  the  heirs  of  his  body  hereafter  bom,  ex- 
cluding his  present  wife  Martha  I.  Gillilan  and 
her  three  children,  Oma  V.,  Anna  F.  and  In- 
dependoit  N.,  from  all  benefit  or  interest  or 
part  whatever  in  my  estate;  I  do  hereby,  to 
make  my  will  clear  of  all  doubt  declare  that 
it  is  my  intention,  and  I  do  hereby  disinherit 
and  exclude  the  said  Martha  L  Gillilan  and  her 
three  children,  from  all  interest  or  part  what- 
ever in  my  estate." 

"Ninth.  It  is  my  will  and  I  do  hereby  pro- 
vide that  after  the  payment  of  the  severid  leg- 
acies and  bequests  aforesaid  out  of  and  from 
my  estate,  the  remainder  of  my  said  estate,  if 
any,  both  real  and  personal,  shall  be  the  prop- 
erty of  and  beltwg  to,  and  I  do  hereby  give,  de- 
vise and  bequeath  the  same  to  my  two  sons, 
George  W.  and  John  D.  GiUilan  in  equal  parts, 
share  and  share  alike." 

Besides  the  two  sons  mentioned  In  the 
above  clauses  of  the  will,  said  Nathan  .Gil- 
lilan left  a  son  Bobert  L.,  a  daughter  Ann 
F.  Gay,  the  four  children  of  his  deceased 
daughter  Mary  Jane  Clendenen,  and  the  four 
children  of  his  deceased  daughter  Elizabeth 
Gillilan,  all  of  whom,  oT  their  heirs,  are  par- 
ties to  this  suit 

In  1882  George  W.  GiUilan  was  granted  a 
divorce  from  his  wife  Martha  (who  Is  men- 
tioned In  the  fifth  clause  of  the  will  above), 
and  thereafter  married  Gratia  Klrkland.  No 
children  were  bom  of  this  marriage,  and  at 
his  death  in  1914  George  GiUilan  left,  by  will, 
aU  his  property  to  his  widow.  Gratia,  the 
present  plaintiff,  with  the  exception  of  a  be- 
quest of  $100  each  to  the  two  surviving  chil- 
dren of  his  wife  Martha.  Suit  was  brought 
by  these  two  children  (Annie  Carr  and  In- 
dex)endence  Gillilan)  to  contest  this  will, 
which  contest  was  stlU  pending  at  the  In- 
stitution of  this  suit 

In  1895  John  D.  GiUilan,  the  son  mentioned 
In  the  ninth  dause  of  the  will  of  Nathan  Gil- 
Ulan,  died,  leaving  as  his  sole  heirs  two  sons, 
Lorenzo  and  Nathan,  and  a  daughter,  Mary 
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Lee  Hayes.  Thereafter  Nathan  GllUlan  sold 
his  Interest  In  the  land  In  question  (If  any) 
by  warranty  deed  to  his  brother,  Lorenzo. 

The  trial  resulted  in  a  decree  by  which 
the  court  gave  one-half  of  the  500  acres  In 
dis^te  to  the  two  children  of  John  D.  Gll- 
Ulan, deceased  (one-sixth  to  Mary  Lee  Hayes 
and  two-sixths  to  Lorenzo  GilUlan,  he  having 
purchased  the  one-sixth  interest  of  his  broth- 
er, Nathan),  and  the  other  250  acres  to  Anna 
Carr  and  Independent  Glllilan,  the  two  chil- 
dren of  George  Glllilan,  deceased,  by  his 
former  wife,  Martha,  snbject  to  the  dower 
rights  of  the  plaintiff  Gratia  GiUUan  and  the 
settlement  of  the  contest  of  the  will  of  George 
Glllilan. 

Gratia  Glllilan  appealed  because  she  did  not 
get,  as  devisee  of  her  husband,  a  fee-simple 
title  to  one-half  the  land  which  was  decreed 
to  Anna  Carr  and  Independent  GllUIan  (the 
children,  of  Martha,  the  former  wife  of 
George  GiUilan.)  Ann  F.  Gay  and  those  an- 
swering with  her  appealed,  claiming  they 
alone  should  have  title  to  all  the  land  as  the 
only  heirs  at  law  of  the  late  Nathan  Glllilan, 
on  the  theory  that  the  land  In  suit  reverted  to 
his  estate  upon  the  lapse  of  the  devise  in 
clause  5  of  his  wilL  Lucas  R.  Glllilan  ap- 
pealed, claiming  all  the  land  as  the  oldest 
son  of  Robert  L.  Glllilan,  the  oldest  son  of 
Nathan  Glllilan,  under  the  common  law  doc- 
titai  of  primogeniture.  The  remaining  chil- 
dren of  Robert  L.  Glllilan  appealed,  claim- 
ing equal  partlcipancy  with  said  Lucas  R. 
Glllilan. 

[1]  II.  It  is  contended  on  behalf  of  Lucas 
R.  GlUllan  that  he,  being  the  oldest  child  of 
Robert  Gillllan,  who  was  the  oldest  child  of 
Nathan  Gillllan,  was  entitled  to  the  entire  es- 
tate for  the  reason  that  by  the  statutory 
abolition  of  the  fee  tall  the  laud  so  devised 
reverted  to  the  common  source  (Nathan  Gil- 
lllan) and  then  descended  to  him  under  the 
rule  of  primogeniture.  The  phraseology  of 
so  much  of  the  present  act  (R.  S.  1909,  $  2872) 
relating  to  the  vestlture  of  the  estate  after 
the  death  of  the  person  who  would  have  been 
the  first  t«iant  in  tall  under  the  English  law 
is  claimed  to  be  susceptible  of  the  construc- 
tion that  it  was  Intended  to  vest  the  fee  in 
tl)e  oldest  son  of  the  life  tenant  to  the  ex- 
clusion of  his  other  children,  since  the  statute 
uses  this  language: 

*And  the  remainder  shall  pass  in  fee  simple 
absolute  to  the  person  to  whom  the  estate  tail 
would,  on  the  death  of  the  first  grantee,  devisee 
or  donee  in  tail,  first  pass  according  to  the 
eourte  of  the  oommon  law,  liy  virtue  of  such 
devise,  gift,  grant  or  conveyance."  (Italics 
ours.)    R.  S.  1909,  S  2872. 

Wie  do  not  think  the  act  bears  that  mean- 
ing. The  doctrine  of  primogeniture  is  con- 
trary to  the  theory  uiKtn  which  this  and 
other  commonwealths  were  built  This  fact 
is  conceded  in  the  opinion  of  the  commission- 
er  cited    by    appellant   Lucas   'Bi   Glllilan. 


StocRwell  <  Stockwell,  262  Mo.  loc.  dt  677, 
172  S.  W.  23.  AH  that  the  commissioner  said 
In  that  case  with  reference  to  the  under- 
lined clause  above,  is  that  it  might  famish 
"a  verbal  reason"  for  a  claim  that  the  statute 
had  adopted  primogeniture  in  this  state.  He, 
however.  Immediately  added  that  no  sach 
doctrine  could  exist  in  this  country,  citing  in 
support  of  bis  condnsion  Tledeman  on  Real 
Property,  {  474 ;  to  the  same  effect.  Miller  r. 
Engsmlnger,  182  Mo.  lot  clt  203,  81  S.  W. 
422. 

No  part  of  the  common  law  which  was 
"repugnant  to"  or  "inconsistent  with"  our 
federal  Constitution  or  state  laws  was  ever 
adopted  as  a  part  of  the  Jurispmdence  of 
this  state.  R.  S.  1909,  {  8047.  The  doctrine 
of  primogeniture  Is  radically  opposed  to  the 
spirit,  If  not  the  letter,  of  both,  and  what 
the  learned  commissioner  meant  by  the  terms 
"verbal  reason"  was  probably  a  satirical  or 
derisive  allusion  to  an  argument  which  might 
be  made  a  verbal  play  on  the  language  of  the 
statute,  but  which  had  no  real  substance. 
The  idea  that  any  such  preference  in  the  de- 
scent of  real  property  could  coexist  In  the 
laws  of  any  of  the  states,  with  the  axioms  of 
the  federal  Constitution  guaranteeing  equal 
protection  of  the  laws  to  all  persons  and  a 
republican  form  of  government  for  each 
state,  or  with  the  social  and  political  life 
modeled  on  these  fundamental  principles,  is 
an  unthinkable  absurdity.  Any  Intimations 
of  a  different  import  in  any  of  the  decisions 
of  this  court  are  hereby  expressly  disap- 
proved. Our  conclusion  is  that  Lucas  R. 
Gillllan  has  no  claim  wtiatever  other  than 
that  possessed  equally  by  his  brothers  and 
sisters. 

[2-4]  in.  The  questions  which  will  decide 
the  rights  of  the  appellants  in  this  case  arise 
solely  out  of  the  view  which  we  shall  take  of 
the  intendment  and  effect  of  clauses  5  and  9 
of  the  will  of  Nathan  Gillllan,  deceased.  The 
lawful  Intent  of  a  testator  Is  the  key  which 
unlocks  the  legal  meaning  of  his  last  will 
and  testament  The  language  used  in  clause 
5,  supra,  would  have  created  an  estate  in  fee 
tall  special  In  600  acres  of  land  devised  to 
George  W.  Gillllan  and  in  the  heirs  of  bis 
body  bom  after  the  making  of  the  will,  ac- 
cording to  the  common  law  of  England.  The 
words  employed  contained  terms  of  both 
procreation  and  limitation,  and  therefore 
fall  strictly  wlthhi  the  established  rule  de- 
fining estates  in  fee  talL  Gray  v.  Ward, 
234  Mo.  291, 136  S.  W.  405 ;  Cox  v.  Jones.'  229 
Mo.  loc.  dt.  66,  129  S.  WV  495;  Hall  v. 
French,  165  Mo.  430,  65  S.  W.  769;  Scudder  v. 
Ames,  142  Mo.  210,  43  S.  W.  658;  Bone  v. 
Tyrrell,  113  Mo.  loa  dt  182,  20  S.  W.  T96; 
Phillips  V.  La  Forge,  89  Mo.  72,  1  S.  W.  220; 
Tledeman,  Real  Property  (3d  Ed.)  |  41,  p. 
49 ;  3  Bacon's  Abrdgt  428,  430.  No  estates  In 
fee  tail,  general  or  spedal,  have  existed  In 
this  state  since  1825,  if  ever.    B.  S.  liX>9,  H 
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2872,  28T4,  578 ;  Elsea  v.  Smith,  273  Mo.  loc. 
dt.  413,  202  S.  W.  1071.  Neither  does  the 
rnle  In  Shelley's  Case  exist  either  In  deeds 
or  wills. 

[S,  •]  It  Is  Insisted,  however,  by  the 
learned  counsel  for  plaintiff,  Gratia  QllUlan, 
that  this  conrt  should  take  the  view,  that 
clause  5  of  the  will  of  Nathan  Glllllan  de- 
vls<^  a  defeasible  estate  In  fee  to  George  W. 
Glllllan,  which  became  absolute  upon  failure 
of  Issue  to  him,  in  which  event  the  plaintiff 
would  take  aU  of  the  land  nnder  the  devise  to 
her  in  her  husband's  will  In  case  It  should  be 
established  In  the  contest  suit  still  pending. 
We  cannot  concur  in  the  view  that  the  lan- 
guage employed  in  the  devise  In  clause  5, 
supra,  vested  George  W.  Glllllan  with  an  es- 
tate In  fee  of  any  kind.  In  support  of  that 
notion  it  is  Insisted  that  the  term  "heirs" 
(twice  mentioned  In  clause  5)  should  be  substi- 
tuted by  the  term  "children,"  and  that  after 
such  substitution  it  should  be  held  that 
George  W.  Glllllan  took  a  defeasible  fee 
which  became  absolute  when  no  children 
were. thereafter  bom  to  him.  Tlndall  v.  Tln- 
dall,  167  Mo.  218,  66  S.  W.  1092.  The  answer 
to  this  contention  Is  that  the  will,  considered 
as  a  totality,  does  not  evince  a  paramount 
purpose  on  the  part  of  the  testator  so  strong 
and  controlling  to  devise  by  clause  6,  supra, 
a  defeasible  fee  to  his  son  George  as  to  make 
It  OUT  duty  to  carry  out  that  purpose  by  sub- 
stitntlitg  other  language  for  that  which  the 
testator  osed  In  Ms  will.  We  do  not  ques- 
tion tbe  rule  that  the  terms  "children"  and 
*%eirB"  may  be  construed  to  have  been  used 
the  one  for  the  other  whenever  such  a  con- 
stmctlon  is  necessary  to  carry  out  the  domi- 
nant thought  of  the  testator  as  shown  by  the 
language  employed  In  his  will.  We  fully  ap- 
prove the  statement  of  this  rule  in  the  cases 
dted  by  appellant: 

"lliat,  if  the  words  used  in  the  context  war- 
rant it,  and  such  oonatmction  will  carry  Into 
effect  the  manifest  intention  that  moved  the 
ezecntion  of  the  deed  or  the  signing  of  the  will, 
then  snch  intention  will  be  made  eftectaal,  and 
the  words  'heirs'  will  be  construed  as  meaning 
'children,'  and  vice  versa,  and  'children'  as.  "is- 
sae,'  'grandchildren'  or  'descendants,'  if  the  jus- 
tice or  reason  of  the  case  requires  it.  4  Kent 
fl3th  Ed.)  419;  3  Wash.  Heal  Property  (5th 
Ed.)  282;  Haverstlck's  Appeal,  108  Pa.  St  894; 
Warn  v.  Brown,  102  Pa,  St.  347." 


We  also  agree  to  the  statement  of  the  rule 
dted  by  appellant,  viz.: 

"The  presumption  that  the  words  "heir  of 
tlie  body'  or  "heirs  of  the  body'  are  used  in  a 
tedinical  sense,  though  it  obtains  in  the  large 
majority  of  cases,  Is  not  always  conclusive. 
He  law  of  construction  that  the  intention  of 
the  testator,  however  expressed,  must  prevail, 
will  be  enough  to  vary  the  meaning  of  those 
words,  if  it  is  apparent  that  the  testator,  though 
using  the  technical  words,  has  used  them  in  a 
nontedmical  sense."    2  Underbill,  Wills,  |  651. 
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To  the  same  effect  is  Brown  t.  Tnsdioff, 
235  Mo.  458,  138  S.  W.  497. 

[7]  In  this  connection  it  must  be  carried  In 
mind  that  the  draftsman  of  this  will  was  an 
ex-judge  and  a  trained  lawyer,  and  as  such 
was  familiar  with  the  technical  meaning  of 
the  words  and  terms  used.  40  Cyc.  1399. 
The  terms  of  the  devise  In  clanse  5,  supra, 
twice  repeated,  were:  First,  "to  my  son 
George  W.  Glllllan  and  to  his  heirs  hereafter 
born  to  him";  second,  "my  said  son  George 
and  the  heirs  of  his  body  hereafter  born,"  etc. 
It  has  been  shown  that  these  terms  In  the 
strictest  and  completest  sense  create  an  es- 
tate In  special  tail,  whldi  by  the  statute 
abolishing  entails  became  a  life  tenure  In 
George  W.  Glllllan  with  a  contingent  remain- 
der in  fee  In  his  direct  descendants  bom  aft- 
er the  making  of  the  will.  The  case  there- 
fore, in  legal  effect,  is  identical  with  the 
point  in  judgment  in  the  case  of  Bmmer- 
son  V.  Hughes,  110  Mo.  627,  19  8.  W.  979, 
where  the  Ufe  estate  was  conveyed  to  Mary 
R.  Goodman  and  "then  to  the  heirs  of  her 
body  and  assigns  forever."  In  that  case 
Black,  J.  (110  Mo.  630,  19  S.  W.  980),  said: 

"There  is  nothing  in  this  deed  from  which 
we  can  say  the  word  'heirs'  means  children,  and 
this  being  so,  we  must  give  to  it  its  ordinary 
legal  signification." 

He  then  held  that  the  deed  created  a  con- 
tingent remainder  In  fee  In  the  plaintiff  who 
was  the  granddanghter  of  the  life  tenant 
and  fell  within  the  description  of  "heirs  of 
the  body  of  the  tenant  for  life."  There  can 
be  ho  reason  in  this  case  ascrlbable  to  the 
paramount  intent  of  the  testator  for  con- 
struing the  term  "heirs"  to  have  been  used 
wben  children  were  meant  which  did  not 
exist  in  that  case.  Wb  are  unable,  therefore, 
to  f(^low  the  theory  that  such  was  the  inten- 
tion of  the  testator  and  his  draftsman  when 
clanse  6  of  the  will  of  Nathan  GlUilan  was 
executed. 

[I]  Having  reached'  that  condnsion,  it  is 
only  necessary  to  add  that  the  case  of  Tin- 
dan  T.  Tlndall,  167  Mo.  218,  66  S.  W.  1092, 
relied  upon  in  the  event  this  court  should 
substitute  "children"  for  "heirs,"  has  no  ap- 
plication. However,  it  may  be  said  of  that 
case  that  the  only  p<^nt  held  in  judgment 
(under  the  facts  showing  that  the  devisee  Mrs. 
Tlndall  bad  six  children)  was  what  estate 
she  took  in  these  circumstances  under  the 
terms  of  a  deed  providing, .  in  case  of  her 
death  without  issue,-  that  the  estate  was  "to 
descend  to  her  heirs  at  law."  The  court  &<>' 
cordlngly  held  that  upon  the  birth  of  issue 
the,  contingent  remainder  In  these  heirs  be- 
came a  vested  one  in  fee.  The  observation 
that  Mrs.  Tlndall  would  have  taken  a  fee  if 
no  children  had  been  bom  to  her  was  there- 
fore a  mere  dictum,  with  only  the  persuasive 
force  of  an  utterance  by  a  learned  judge. 

IV.  The  only  remaining  question  present- 
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«d  by  this  appeal  Is  what  became  of  the  es- 
tate remaining  In  Nathan  Glllllan  (which  he 
bad  BPedflcailly  devised  In  clause  5  of  bis 
will)  upon  defeat  of  that  devise  for  lack  of 
heirs  thereafter  born  to  George  Glllllan, 
thereby  causing  a  lapse  of  the  contingent  re- 
mainder to,  such  heirs.  In  the  solution  of 
this  question  only  two  views  are  possible: 
First,  that  such  a  reversion  in  Nathan  Glllll- 
an passed  to  his  descendants  as  in  case  pf 
Intestacy;  second,  that  It  was  conveyed  by 
the  residuary  clause  of  the  wlU  supi-a.  The 
latter  is  the  view  taken  by  the  learned  trial 
-court  and  is  the  view  taken  as  a  dernier  res- 
ort by  appellant  Gratia  Glllllan  (as  shown 
in  her  brief)  in  case  this  court  should  take, 
as  it  does,  tbe  view  that  clause  S  of  the  wUl 
created  an  estate  tall  special  at  c9mmon  law, 
which  was  changed  by  tbe  statute  into  a  life 
«8tate  in  tbe  tenant  in  tail  with  a  contingent 
remainder  in  fee  in  certain  subsequent  heirs 
of  the  body  of  tbe  life  tenant.  In  consider- 
ing this  question  it  must  be  realized  that 
Vathan  Glllllan  had  a  right,  not  a  mere 
possibility,  of  reversion  after  carving  out  so 
much  of  his  estate  as  was  devised  through 
the  instrumentality  of  clause  5  of  the  will. 
The  reversion  so  Inhering  in  bim  was  the 
proper  subject  of  a  grant  by  clause  9  of  bis 
vTiU  if  he  60  desired;  otherwise  it  would 
descend  to  his  heirs  at  law  under  tbe  statute 
of  descents  and  distribution  as  in  case  of  in- 
testaiT'.  Conceding,  as  claimed  for  Ann  F. 
Gay  and  other  appellants  appearing  with  her 
as  general  beirs  at  law  of  Nathan  Glllllan, 
that  upon  the  lapse  of  a  specific  devise  of 
realty  the  law  Indulges  a  presumption  that 
the  testator  did  not  intend  to  make  a  further 
devise,  yet  no  such  presumption  arises  when 
be  has  made  another  devise.  The  question 
thai  presented  Is:  What  was  his  intention 
by  the  further  devise?  Did  he  thereby  In- 
tend to  dispose  of  the  property  described  in 
tbe  lapsed  devise?  For,  if  so,  the  property 
must  pass  thereby.  The  dominant  thought 
of  the  author  of  this  Will  was  to  provide  in 
tbe  various  ways  therein  shown  for  his  chil- 
dren and  heirs.  His  secondary  intent  was 
to  exclude  from  tbe  benefits  of  clause  6  of 
his  will  tbe  three  children  and  tbe  wife 
<soon  afterwards  divorced)  of  his  son  George 
W.  Glllllan.  Having  excluded  them  from  the 
purview  of  that  clause,  he  apparently  dis- 
missed them  from  his  thoughts  and  proceed- 
ed to  dispose  of  whatever  of  his  estate  should 
remain  after  bis  i«evlouB  bequests  and  de- 
vises. He  did  this  by  a  further  devise,  to 
wit: 


The  remainder  of  my  said  estate,  if  any, 
both  real  and  personal,  shall  be  the  property 
of  and  I  do  hereby  give,  devise  and  bequeath 
the  same  to  my  two  sons,  George  W.  and  John 
D.  GilUlan  in  equal  parts,  share  and  share 
alike." 


[9]  At  tbe  time  this  residuary  clause  was 
inserted  in  tbe  will,  Nathan  was  the  owner  of 
a  right  to  reversion  in  the  land  which  be  bad 
previously  devised  in  clause  5  of  his  wiU. 
This  reversionary  estate  was  the  subject  of  a 
valid  devise.  We  have  reached  tbe  conclu- 
sion it  was  the  intention  of  tbe  testator  to 
devise  it  by  the  terms  of  clause  9  of  bis  wIlL 
The  making  of  a  will  dealing  with  his  entire 
estate  and  undertaking  to  dispose  of  all  of  It 
disclosed  his  intention  to  die  testate.  Such 
Is  the  logical  and  legal  presumption  wbldi 
arises  from  the  execution  of  a  will  purport- 
ing to  dispose  of  the  whole  estate  of  a  testator. 
In  the  Instant  case  the  testator  devised  his 
property  among  his  children  and  beirs  in 
the  manner  specified  in  the  various  clauses 
of  that  instrument  and  then  added  clause  9 
to  cover  any  residue.  He  never  for  a  moment 
forgot  the  interests  of  George;  for,  after 
having  provided  for  Iiim  and  bis  future  heirs 
by  a  large  devise  of  lands,  in  a  manner  which 
he  bad  reasonable  grounds  to  expect  would 
vest  tbe  fee  in  the  expected  heirs,  be  contin- 
ued to  carry  In  mind  the  interests  of  George, 
and  when  he  came  to  deal  with  the  totality 
of  his  estate,  he  expressly  provided  that 
George  and  his  son  John  should  take  what 
remained  thereof  in  fee  simple,  share  and 
share  alike. 

[10]  Our  conclusion  is  that  the  terms  and 
provisions  of  this  will,  taken  in  its  full  scope 
and  purpose  and  in  view  of  the  attending 
circumstances,  manifest  that  it  was  the  dis- 
tinct purpose  and  intention  of  the  testator  to 
dispose  of  all  of  his  estate  by  the  vrtll  in 
question,  and  by  the  residuary  clause  thereto 
to  devise  his  reversionary  rights,  upon  the 
lapse  of  tbe  devise  under  clause  5,  to  his  two 
named  sons,  George  W.  and  John  D.  Gll- 
Ulafi. 

Tbe  judgment  of  tbe  learned  trial  court 
was  In  accord  with  this  view,  and  therefore 
correct,  and  must  be  affirmed. 

It  is  so  ordered. 

PER  CURIAM.  Tbe  foregoing  opinion  in 
division  is  adopted  by  tbe  court  in  banc.  All 
concur,  GRAVES,  J.,  in  result,  except 
WOODSON,  J.,  absent 
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BAUOH  et  aL  T.  MBTZ  et  al 
(Nob.  19928,  19930.) 

(Supreme  Court  of  Missonri,  in  Banc.     May 
16,  1919.) 

1.  WlIXS  «=50a— CONSTBUOnON— DlVIBB  TO 

"Relations"  and  "Rblatives." 
Prior  to  B«t.  St  1909,  {  546,  a  devise  to 
one's  "relations"  and  "relatiyes"  included  only 
the  next  of  kin  of  the  testator  who  would  otber- 
-wise  take  aa  heirs  at  his  death,  provided  noth- 
ing to  the  (xntrary  appeared  in  the  context  of 
the  will. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  Fiist  and  Second  Series,  lielation; 
Belative.] 

2.  Wnu    «=3552(3)— OoNSTBUonoiT— DxviSK 

TO    RlLATIVES— STATTTTTE. 

Under  a  will  executed  when  a  son  and  his 
three  children  were  testator's  only  living  de- 
scendants, and  when  there  was  one  living  sister 
and  seven  children  of  two  deceased  sisters,  be- 
queathing to  such  sister  a  money  legacy,  and 
an  equal  thirteenth  share  in  income  and  dia- 
tribution  of  a  trust  fund,  and  a  like  share  to  her, 
and  on  her  death  to  "her  heirs,"  in  proceeds  of 
residue,  the  legacies  did  not  lapse  on  sister's 
death  before  testator,  and  under  Bev.  St.  1909, 
{  546,  her  lineal  descendants  at  testator's  death 
took  same  as  she  would  have  done  had  she  sur- 
vived him. 

3.  Courts  <S=>92  —  Preoedknts  —  Casual 
Statements  in  OfrNiONS. 

In  view  of  the  fact  that  the  duty  of  the 
court  is  to  construe  the  law  as  it  exists  in  cases 
lironght  within  its  jurisdiction,  it  is  unfair  to 
give  permanent  and  controlling  effect  to  cas- 
ual statements  in  opinions  outside  the  scope  of 
the  real  inquiiy. 

Appeal  from  Circuit  Court,  St  Charles 
County;   Edgar  B.  Woolfolk,  Judge. 

Suit  by  J.  F.  Baucb  and  Henry  3.  Ohlms, 
as  executors  of  the  will  of  Henry  F.  Pleper, 
deceased,  and  as  trustees  of  certain  funds, 
etc.,  against  CaUle  A.  Pleper  and  others,  Her- 
man C.  Metz,  and  Kary  Ensor,  to  obtain  a 
construction  of  the  wllL  B^m  the  adjudica- 
tion Callle  A.  Pleper  and  others  appeal,  and 
Herman  O.  Metz  takes  a  separate  appeal. 
Beversed  and  remanded  for  further  proceed- 
ings. 

See,  also,  212  S.  W.  357. 

William  Waye,  Jr.,  of  St  Cbarles,  and 
Brownrlgg,  Mason  &  Altman,  of  St  Louis,  for 
appellant  Ensor. 

C.  W.  Wilson,  of  St  Charles,  for  app^ants 
Pleper  and  others. 

Hugo  MaenCh  and  J.  h.  Homsby,  both  of 
St.  Lonls,  for  respondent  Metz. 

BBOWN,  C.  The  plaintiffs,  J.  F.  Rauch 
and  Henry  F.  Ohlms,  sue  as  executors  of  the 
will  of  Henry  F.  Pleper  as  well  as  trustees 
of  certain  funds  thereby  created.  Bauch  Is 
also  execntor  of  the  last  will  of  Henry  A. 
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Pleper,  and  sues  In  that  capacity,  and  as 
curator  of  the  estate  of  Henry  Pleper,  minor 
son  of  Henry  A.  Pleper,  and  benefldary  In  his 
father's  will,  as  well  as  In  the  will  of  Henry 
F.  Pleper,  bis  grandfather.  Henry  P.  Ohlms 
also  sues  in  Ms  personal  capacity  as  distribu- 
tee In  the  will  of  which  he  is  executor,  but 
takes  no  appeal  from  the  decree. 

The  defendants  Callle  A.  Pleper,  Kathleen 
Pleper,  and  Dorothy  Pleper  are  beneficiaries 
in  the  will  of  Henry  A.  Pleper,  a  son  of  Hen- 
ry F.  Pleper  and  one  of  the  legatees  named  in 
his  will;  Herman  0.  Metz  and  Mary  Ensor, 
who  claim  in  this  distribution  through  Eliza- 
beth Metz,  deceased,  one  of  the  legatees  in  the 
will  of  Henry  F.  Pleper,  the  first-named  being 
a  son  of  said  Elizabeth  Mjetz,  and  the  last- 
named  claiming  to  be  an  adopted  dau^ter. 
The  other  defendants  include  all  the  benefici- 
aries named  in  said  will  with  the  exception 
of  Henry  A.  Pleper,  Henry  Pleper,  Elizabeth 
Metz,  and  Henry  F.  Ohlms. 

The  object  of  the  suit  la  to  secure  the  Ju- 
dical construction  of  certain  terms  and  be- 
quests contained  in  the  will  of  Henry  F.  Ple- 
per and  dlrecttons  for  dlstribntlon  thereun- 
der. 

Three  separate  appeals  were  taken.  The 
appeal  of  the  widow  and  two  adult  children 
of  Henry  A.  Pleper  Is  docketed  here  as  case 
No.  19928;  the  appeal  of  Mary  Ensor  is  dock- 
eted as  No.  19929  (212  S.  W.  357);  and  the 
appeal  of  Herman  C.  Metz  is  docketed  as  No. 
19030. 

The  appeal  of  Mrs.  Einaor  stands  upon  the 
question  whether  or  not  she  is  the  adopted 
child  and  heir  of  Mrs.  Metz,  and  therefore 
entitled  to  share  with  Herman  O.  Metz  In  any 
amount  which  may  be  distributable  by  the  ex- 
ecntprs  and  trustees  on  acconnt  of  the  several 
legacies  bequeathed  to  her  by  the  terms  of 
the  will  of  Henry  F.  Pleper.  For  this  reason 
her  appeal  will  be  considered  separately. 
The  other  defendants,  with  Henry  Pieper  and 
plaintlfC  Ohlms,  comprise  all  the  remaining 
legatees,  as  well  as  all  the  nephews  and  nieces 
of  the  testator,  and  ire  not  appealing. 

The  will  of  Henry  F.  Pleper  was  executed 
iSeptember  12,  1913.  The  testator  was  then 
76  years  old.  His  son,  Henry  A.  Pleper,  and 
his  three  children  above  named  were  his  only 
living  descendants.  Mrs.  Metz  was  his  only 
living  sister.  He  had  no  brother,  but  there 
were  two  deceased  sisters  whose  children  are 
legatees  in  the  will ;  so  that  his  thirteen  lega- 
tees consist  of  his  son  and  his  three  children, 
Mrs.  Metz  and  her  only  natural  child,  and 
the  seven  children  of  his  two  deceased  sis- 
ters. 

After  a  few  charitable  legacies  the  will 
proceeded  as  follows: 

"Item  7.  I  give  and  bequeath  unto  my  son, 
Henry  A.  Pieper,  die  sum  of  five '  thousand 
dollars. 


@=oFoT  otber  cases  see  same  tople  and  KGT-NUMBSR  In  all  Key-Numbered  Digests  and  Indexes 
212  S,W.-23 


Digitized  by 


Google 


S54 


212  SOUTHWESTERN  REPORTEB 


(Mo. 


"Item  8.  I  give  and  bequeath  tinto  my  grand- 
danghter,  Kathleen  Pieper,  the  sum  of  five 
thousand  dollars.       / 

"Item  9.  I  give  and  bequeath  unto  my  grand- 
daughter, Dorothy  Pieper,  the  sum  of  five  thou- 
sand dollars,  to  be  held  by  J.  F.  Rauch  and  Hen- 
ry F.  Ohlma,  as  trustees,  until  she  arrives  at 
the  age  of  18  years. 

"Item  10.  I  give  and  bequeath  unto  my  grand- 
son, Henry  Pieper,  the  sum  of  five  thousand 
dollars,  to  be  held  in  trust  by  J.  F.  Rauch  and 
Henry  F.  Ohlms,  as  trustees,  until  he  arrives 
at  the  age  of  21  years. 

"Item  11.  The  income  from  the  two  bequests 
made  in  favor  of  Dorothy  Pieper  and  Henry 
Pieper  shall  be  used  in  their  behalf  as  may  be 
needed  for  their  wapts  and  education,  and  the 
trustees  are  hereby  authorized  to  use  the  same 
for  that  purpose. 

"Item  12.  I  give  and  bequeath  unto  my  sis- 
ter, Mrs.  Elizabeth  Mete,  the  sum  of  five  thous- 
and dollars. 

"Item  13.  I  give  and  bequeath  unto  my  neph- 
ew, Herman  C4  Metz,  the  sum  of  five  thousand 
dollars. 

"Item  14.  I  give  and  bequeath  unto  my  niece, 
Hiss  Kate  Machens,  of  Rockford,  Illinois,  the 
sum  of  five  thousand  dollars. 

"Item  15l  I  give  and  bequeath  onto  my  niece, 
Aggie  M.  Rauch,  wife  of  J.  F.  Rauch,  the  sum 
of  five  thousand  dollars. 

"Item  16.  I  give  and  bequeath  unto  my  niece, 
Nettie  Rummel,  wife  of  H.  U.  Rummel,  the  sum 
of  five  thousand  dollars. 

"Item  17.  I  give  and  bequeath  unto  my  niece, 
Clara  BUley,  wife  of  Ed  F.  Bliley,  the  sum  of 
five  thousand  dollars. 

"Item  18.  I  gave  and  bequeath  unto  my  neph- 
ew, Henry  V.  Ohlms,  the  sum  of  five  thousand 
doUare. 

"Item  19.  I  give  and  devise  unto  my  nephew, 
Edward  A.  Ohlms,  the  sum  of  five  thousand 
dollars.  , 

"Item '20.    I  give  and  bequeath  unto  my  niece, 

Clara  (Kruse)  Borgmeyer,  wife  of Borg- 

raeyer,  the  sum  of  five  thousand  doUars." 

The  testator  then  placed  bis  bank  stock  In 
a  trust,  making  his  executors  the  trustees, 
directing  the  income  to  be  paid  as  received, 
and  distribution  of  the  stock  to  be  made  at 
the  expiration  of  a  period  of  10  years — 

"To  the  following  named  beneficiaries  and  In 
the  following  proportions,  to  wit: 

"One-thirteenth  (1/13)  to  Mrs.  Elizabeth 
Metz. 

"One-thirteenth   (1/13)   to  Herman  C.  Metz. 

"One-thirteenth  (1/13)  to  Kate  Machens. 

"One-thirteenth   (1/13)   to  Aggie  M.   Ranch. 

"One-thirteenth   (1/13)  to  Nettie   RnmmeL 

"One-thirteenth  (1/13)  to  Clara  BlUey. 

"One-thirteenth  (1/13)  to  Henry  F,  Ohlms. 

"One-thirteenth  (1/13)  to  Edward  A.  Ohlms. 

"One-thirteenth  (1/13)  to  Clara  (Kruse)  Borg- 
meyer. 

"One-thirteenth   (1/13)   to  Henry  A.  Pieper. 

"One-thirteenth  (1/13)  to  Kathleen  Pieper. 

"One-thirteenth  (1/13)  to  J.  F.  Rauch  and 
Henry  F.  Ohlms  as  trustees  for  Dorothy  Pie- 
per. 

"One-thirteenth  (1/13)  to  J.  P.  Rauch  and 
Henry  P.  Ohlms  as  trustees  for  Henry  Pieper." 


He  tben  directed  all  the  rest,  residue,  and 
remainder  of  bis  estate,  real,  personal,  and 
mixed  to  be  sold  by  his  executors,  and  togeth- 
er with  rents  received  by  them  from  real  es- 
tate, to— 

"Be  divided  into  thirteen  equal  parts,  to  be 
distributed  share  and  share  alike,  and  accord- 
ingly the  following  shall  be  and  are  entitled  to 
distribution  under  this  item,  viz.: 

"Elizabeth  Metz,  or  in  the  event  of  her  death 
her   heirs   shall    receive   one-thirteenth    (1/13). 

"Herman  C.  Mets,  or  in  the  event  of  his  death 
his    heirs    shall    receive   one-thirteenth    (1/13). 

"Katie  Machens,  or  in  the  event  of  her  death 
her  heirs   shall   receive   one-thirteenth    (1/13). 

"Aggie  M.  Rauch,  or  in  the  event  of  her  death 
her   heirs  shall  receive   one-thirteenth    (1A3). 

"Nettie  Rummel,  or  in  the  event  of  her  deadi 
her  heirs  shall  receive  one-thirteenth   (1/13). 

"C!lara  Bliley,  or  in  the  event  of  her  death 
her  heirs  shall  receive  one-thirteenth  (1/13). 

"Henry  F.  Ohlms,  or  in  the  event  of  his  death 
his  heirs  shall  receive  one-thirteenth  (1/18). 

"Edward  A.  Ohlms,  or  in  the  event  of  his 
death  his  heirs  shall  receive  one-thirteenth 
a/13). 

"Clara  (Kruse)  Borgmeyer,  or  in  the  event  of 
her  death  her  heirs  shall  receive  one-thirteenth 
(1/13). 

"Henry  A.  Pieper,  or  in  the  event  of  his  death 
his  heirs  shall  receive  one-thirteenth  (1/13). 

"Kathleen  Pieper,  or  in  the  event  of  her  death 
his  heirs  shall  -receive  one-thirteenth  (1/13). 

"J.  F.  Rauch  and  Henry  F.  Ohlms,  trustees 
for  Dorothy  Pieper,  shall  receive  in  trust  for 
her  one-thirteenth;  to  be  paid  over  in  the  event 
of  her  death  to  her  heirs. 

"J.  F.  Rauch  and  Henry  F.  Ohlms,  trustees 
for  Henry  Pieper,  shall  receive  and  hold  in 
trust  for  him  one-thirteenth,  to  be  paid  over  in 
the  event  of  his  death  to  his  heirs." 

Mrs.  Mats  died  February.  6,  1914.  Tiie  tes- 
tator never  learned  or  knew  of  her  deatlL 
He  himself  died  March  12,  1914,  while'  Henry 
A.  Pieper  died  October  20, 1914. 

The  circuit  court  held  that  the  bequest  to 
Mrs.  Metz  in  items  number  12  and  21  of  the 
wUl  lapsed  by  her  death  and  became  a  part 
of  the  residuary  fund  provided  in  item  24, 
and  adjudicated  accordingly. 

The  appellants  Callle  A.  Pieper  and  her 
two  daughters  are,  with  their  brother  Henry, 
entitled  to  the  estate  of  Henry  A.  Pieper  un- 
der bis  will.  Tbey  are  the  appellants  In  case 
number  19028,  and  assert  that,  by  reason  of 
the  lapse  of  the  two  bequests  'to  Mra  Metz, 
the  amount  so  bequeathed  descended  to  Hen- 
ry A.  Pieper  and  should  be  distributed  to 
them  and  Henry  Pieper  under  his  wUL 

Herman  C.  Metz,  the  appellant  In  case  num- 
ber 19930,  contends  that  these  two  legacies  did 
not  lapse,  but  passed  to  him  as  the  only  lineal 
descendant  of  the  legatee. 

I.  The  principal  and  controlling  question  In 
these  two  appeals  is  whether  or  not  the  leg- 
acy to  Elizabeth  Metz,  the  sister  of  the  testa- 
tor, lapsed  by  the  death  of  the  legatee  during 
his  lifetime,  or  took  effect  under  the  provi- 
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Blons  of  Bectlon  646  of  the  Bevlsed  Statutes 
of  Ulsaoari,  in  ber  lineal  descendanta  The 
trial  court  held  that  the  first  two  of  these  leg- 
acies lapsed,  and  became  a  part  of  the  residn- 
ary  estate  disposed  of  in  item  24,  in  wbldi  the 
bequest  to  her  did  not  lapse.  The  widow  and 
children  of  the  son  of  the  testator,  in  their 
appeal,  are  satisfied  with  this  decree  in  re- 
spect to  the  lajwe  of  the  two  legades,  but  at- 
tack it  by  the  assertion  (1)  that  It  is  errone- 
ous in  its  determination  that  they  thus  be- 
come a  part  of  the  residoary  estate  and  sub- 
ject to  the  residuary  bequest,  instead  of  pas»- 
ing  to  the  son  by  virtue  of  tbe  statute  tit  de- 
scents and  distributions,  and  (2)  in  boidlng 
that  the  residuary  bequest  to  Mrs.  Mets  did 
not  lapse  by  her  death. 

Berman  C.  Mets  in  his  appeal  complains  of 
the  holding  of  tbe  court  that  the  first  two 
legacies  lapsed  by  the  death  of  Mrs.  Metz, 
his  mother,  before  the  death  of  the  testator. 
Mjrs.  Ensor,  of  course,  takes  this  position  as 
an  incident  to  her  own  appeal,  so  that  this 
opinion  will  necessarily  determine  the  extent 
of  tbe  fund  over  whlcb  her  own  contest  is 
waged.  These  questions  call  for  a  construc- 
tion of  section  646,  already  referred  to^  in  its 
application  to  this  particular  will. 

(1]  II.  The  first  step  in  the  inquiry  is  the 
construction  of  the  will  itself;  that  is  to  say, 
we  must  evolve  from  its  terms,  which  the  law 
presumes  to  have  been  written  down  in  con- 
templation of  the  provisions  of  this  statute^ 
the  Intent  of  testator. 

The  scheme  of  the  will  is  apparent  and  un- 
mistakable. Bis  next  of  kin  was  his  son 
alone,  while  he  was  blessed  with  twelve  other 
near  "relatives,"  as  that  word  is  defined  in 
the  dictionaries  of  our  language  and  used 
by  the  moat  common  consent.  They  were  all 
kinsmen  of  bis  blood — grandchildren,  neph- 
ews, nieces,  and  a  sister.  Be  concluded,  for 
some  reason  which  we  have  no  lawful  cause 
to  question,  to  place  tbem  all,  his  son  includ- 
ed, in  precisely  the  same  relatloa  to  his  es- 
tate. Should  he  die  intestate  his  son  would 
take  all  if  then  living;  if  not,  the  grandchil- 
dren would  take  all,  not  through  their  father, 
but  from  him.  Be  therefore  deliberately 
formed  a  testamentary  scheme  by  which  he 
placed  these  13  relatives  in  equal  relation  as 
beneficiaries  of  his  estate.  Be  placed  them 
all  by  name  on  an  absolute  equality  with  each 
other  as  to  the  amount  of  their  respective 
Interests,  without  any  regard  to  tbe  degree 
of  consanguinity  in  which  they  stood,  and  in 
connection  with  the  name  of  eadi  be  care- 
fully stated  the  relationship  of  the  benefici- 
ary to  bimself.  Tbe  inheritable  quality  of 
each  legacy  was  a  necessary  Incident  of  this 
equality. 

The  death  of  Mrs.  Metz  has  disturbed  the 
placid  surface  of  this  testamentary  stream  by 
casting  into  it  tbe  questi(«  whether  or  not 
she  was  a  "relative"  of  bet  brother  within 
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the  meaning  of  section  646  of  oar  Statutes 
of  I90B.  As  we  understand  the  argument,  it 
is  contended  that  Its  meaning  is  ambulatory, 
and  depends  upon  certain  collateral  condi- 
tions which  remind  us  of  a  question  asked  by 
certain  Sadducees  many  years  ago.  For  ex- 
ample, should  a  testator  bequeath  legacies  to 
a  sister  with  children  and  to  an  only  child, 
and  tbe  child  should  thereafter  predecease 
him,  leaving  no  descendants,  one  Is  curious  to 
know  when,  if  at  all,  the  slater  would,  for  the 
purposes  of  this  section  become  her  brother's 
rdlattve.  It  is  not  plain  to  us  whether  the 
theory  implies  that  it  would  be  at  tbe  death 
of  the  (^ild,  or  at  her  own  death  should  she 
predecease  the  testator,  or  at  the  death  of  the 
latter.  It  does  imply  that  she  was  not  so  at 
the  date  of  the  will. 

These  are,  however,  mere  idle  conjecture,  in 
view  of  the  fact  that  they  rest  their  argu- 
ment almost  exduslvdy  upon  authorities 
which  they  say  should  settle  the  law  of  this 


Long  before  the  enactment  of  tbe  statute 
we  are  now  considering,  or  of  any  similar 
statute  to  which  our  attention  has  been  di- 
rected, it  had  been  held  that  a  devise  to  one's 
"relations"  or  "relatives"  la  those  terms  in- 
cluded only  the  next  of  kin  of  tbe  testator, 
who  would  otherwise  take  as  heirs  at  his 
death.  The  reason  for  the  rule,  as  stated 
almost  nnUormly  In  such  cases  Is  not  only 
logical,  but  unanswerable,  and  is  founded  on 
th»  fact  that  otherwise  such  dispositions  must 
necessarily  be  void  for  uncertainty  in  many 
cases,  by  reason  of  the  impossibility  of  find- 
ing and  including  all  persons  who  might  an- 
swer popularly  that  description.  In  such  cas- 
es, the  description  of  the  class  being  too  in- 
definite and  vague  for  identification,  recourse 
Is  had  to  the  statutes  of  descents  and  distri- 
butions. 2  Jarman  on  WUls  (6th  Bd.)  p.  1627 ; 
Schouler  on  WUls  (6th  Ed.)  i  637.  Our  own 
statute  of  descents  and  distributions  affords 
a  striking  illustration  of  this  difficulty  In  its 
closing  clause:  "and  so  on,  in  other  cases, 
without  end,  passing  to  the  nearest  lineal 
ancestors  and  their  children,  and  their  de- 
scendants, in  equal  parts."  This  sends  us 
back  along  the  line  of  our  own  ancestors  in 
the  search  for  the  ancestry  of  our  collateral 
kin,  to  tbe  origin  of  the  human  race,  and 
when  the  next  of  kin  is  found  the  search 
for  Inheritable  blood  may  well  cease.  If  it 
cannot  be  found,  the  whole  body  politic  is  rec- 
ognised and  taken  as  kinsmoi  by  escheat.  Nc 
such  reason,  and  therefore  no  such  rule,  ex- 
ists in  this  case.  "My  sister  Mrs.  Metz"  is  no 
less  my  sister  and  no  less  my  relative  be- 
cause I  distinctly  point  out  both  those  facts. 

Although  it  is  true,  as  we  have  said,  that 
if  I  devise  or  bequeath  by  the  descriptive  des- 
ignation of  "relatives"  only,  the  law  seeks  no 
further  for  my  braieficiary  then  those  who 
are  entitled  to  take  as  next  of  Mn  if  I  do 
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not  make  a  win,  yet  that  convoileat  and  la- 
bor-saving rale  is  modified  by  the  condition 
founded  in  Its  very  nature,  that  nothing  to 
the  contrary  appears  In  the  context  of  13ie 
will.  40  Cyc.  p.  1458,  and  many  cases  cited. 
The  rale  was  not  established  to  embarrass 
the  testamentary  disposition  of  property,  nor 
to  prevent  the  testator  from  disinheriting 
whom  he  will,  nor  to  frustrate  his  Intention 
plainly  and  certainly  expressed,  but  to  as- 
sist him  in  making  his  Intention  more  appar- 
ent and  certain. 

We  do  not  understand  the  Intention  of  this 
testator  to  treat  all  the  objects  of  his  bounty, 
whether  descendants  or  collateral  kindred, 
precisely  alike,  to  be  questioned.-  He  left  no 
room  for  question.  It  is  only  said,  In  effect, 
that  the  intention  is  frustrated  by  the  terms 
of  the  statute.  In  passing  from  the  will  to 
the  statute  we  simply  pass  from  the  intention 
of  the  testator  to  the  intention  of  the  Leglsla- 
tnre.  To  both  we  must  attribute  the  inten- 
tion implied  by  the  plain  and  ordinary  sig- 
nificance of  their  words  unless  something  to 
the  contrary  appears. 

[2]  III.  We  must  first  seek  light  on  the  in- 
tention of  the  Legislature  from  the  words 
they  have  used  In  expressUig  themselves.  If 
these  are  plain  and  unambiguous,  the  object  of 
all  interpretation  is  accomplished.  In  the 
first  sentence  it  applies  its  rule  to  all  cases 
where  "any  estate  shall  be  devised  to  any 
child,  grandchild  or  other  rdatlve  of  the  tes- 
tator." This  sentence  seems  to  have  been 
written  carefully.  This  appears  from  the  use 
of  the  singular  number,  thus  excluding  the 
idea  of  classification,  and  adapting  its  pro- 
visions to  each  particular  disposition  coming 
within  its  terms.  The  careful  selection  of 
words  proceeds.  When  the  word  "grandchild" 
was  written  the  parting  of  the  ways  was 
reached.  The  finger  of  the  guldeboard  point- 
ed straight  ahead  to  the  word  "descendant" 
Instead  of  following  it,  the  legislators  turned 
aside  to  the  way  along  which  the  finger  point- 
ed to  "next  of  kin."  This  was  also  rejected, 
and  they  tamed  to  a  path  well  beaten  by  the 
feet  of  those  who,  like  this  testator,  would 
choose  from  their  "kindred"  those  who  should 
enjoy  the  fruitage  of  their  lives.  From  the 
assortment  before  them  the  Legislature  very 
properly  selected  the  word  that  expressed 
this  thought.  We  are  now  asked  to  place  a 
barrier  across  the  way  they  deliberately 
chose,  not  as  lawyers  and  for  lawyers,  but  as 
lawmakers  for  an  English-speaking  people, 
and  force  them  back  Into  the  road  which 
they  rejected. 

That  the  Legislature  had  in  mind  these  dis- 
tinctions when  selecting  the  word  "relative" 
Is  evident  from  the  next  clause,  which  ex- 
pressly provides  that  the  devises  and  bequests 
to  relatives  mentioned  In  the  first  clause  shall 
be  limited  to  and  Include  only  such  relations 
as  shall  leave  lineal  descendants.    They  as- 


sume by  this  the  intention  of  the  testator  to 
invest  his  beneficiary  with  an  estate  which 
will  inure  to  his  descendants.  This  la  a  most 
reasonable  inference.  It  Implies  no  interest 
on  the  part  of  the  testator  in'  tlte  descendants 
as  a  class,  but  suggests  the  natural  sentiment 
that  an  interest  in  the  relative  Im^dles  an 
interest  in  his  children.  It  is  In  line  with  this 
theory  that  the  Legislatures  of  many  of  onr 
states  have  enacted  similar  provisions,  and 
that  the  courts  In  all  these  states  have  unl- 
formly  held  that  the  word  "relative,"  and 
others  of  similar  import,  refer  to  relation- 
ship by  blood,  and  not  by  affinity,  and  that 
where  the  element  of  consanguinity  is  lacking 
the  reason  of  the  law  does  not  operate.  Co- 
pious citations  of  authorities  to  this  effect 
wUl  be  found  in  18  American  and  English  En- 
cyclopaedia of  Law,  p.  756;  volume  24  at  same 
work,  at  page  280,  note  1;  and  40  Cya  pi. 
198S.  Many  of  the  cases  cited  hold  that,  iin- 
der<statutes  similar  to  our  own,  a  devise  or 
bequest  to  any  relative  "by  blood"  is  saved. 
Borrowing  tiie  language  from  the  syllabus  ot 
the  opinion  in  Schaefer  v.  Bernhardt,  76  Ohio 
St  443,  81  N.  E.  640,  10  Ann.  Gas.  919,  the 
word  "relative"  will  be  construed  "as  Includ- 
ing those  which  are  consanguineous,  but  ex- 
cluding those  which  are  aflSnitive  merely." 
Howland  v.  Slade,  155  Mass.  415,  29  N.  E. 
631;  Esty,  Adm'r,  v.  Clark,  101  Mass.  36,  3 
Am.  Rep.  320;  MJoses  v.  Allen,  81  Me.  268,  17 
AtL  66;  Kenlston  v.  Adams,  80  Me.  290,  14 
Atl.  203;  In  re  Pfuelb's  Estate,  48  Cal.  643; 
Strong  V.  Smith,  84  Mich.  567,  48  N.  W.  183; 
Chenault  v.  ChenauU,  88  Ky.'83, 11  8.  W.  424; 
WooUey  v.  Paxson,  46  Ohio  St.  307,  24  N.  B. 
599;  Cleaver  v.  Cleaver,  39  Wis.  96,  20  Am. 
Rep.  30;  LarwlU  v.  BSwlng,  73  Ohio  St  177, 
76  N.  B.  503. 

IV.  We  are  cited  to  Bramell  v.  Adams, 
146  Mo.  70.  47  S.  W.  931,  and  McMenamy  v. 
Kempelmann,  273  Mo.  450,  200  S.  W.  1075,  as 
authority  for  the  proposition  that  the  leg- 
acies to  Mrs.  Metz  lapsed  by  her  death  before 
the  death  of  the  testator.  It  is  not  nor  can 
it  be  contended  that  either  of  these  cases  In- 
volved the  question  here  In  controversy.  In 
this  case  all  the  parties  upon  Its  numerons 
sides  cordially  agree  that  the  word  "relative," 
as  used  in  onr  statute  of  wills  In  this  connec- 
tion, means  relative  by  blood  and  not  by  affin- 
ity. In  both  the  cases  last  cited  it  was  admit- 
ted that  the  legatee  was  not  related  to  the 
testator  by  blood,  but  only  by  marriage,  and  In 
each  case  the  legacy  was  held  to  have  lapsed 
for  that  reason  alone.  The  late  Judge  Wil- 
liams of  this  court,  the  learned  and  eminent 
jurist  who  wrote  the  opinion  In  the  Bramell 
Case,  supra,  after  holding  that  the  grand- 
daughter of  the  testator's  wife  was  not  his 
relative  within  the  meaning  of  this  statute, 
said: 

"  'It  has  long  been  settled  that  a  beqaest  to 
"relations"  applies  only  to  those  who,  by  virtu* 


Digitized  by 


Google 


Mo.)  BAUOH 

(112 

of  tke  statute  of  dlstribotiona,  would  take  prop- 
erty as  next  of  kin.'  Anderson's  Law  Diotion- 
ary,  p.  870.  We  think  the  word  is  used  in  the 
same  sense  in  this  statute." 

[J]  In  view  of  the  fact  that  the  duty  of  the 
court  is  to  construe  the  law  aa  it  exists,  in 
cases  brought  within  its  jurisdiction,  we 
think  It  would  be  unfair  to  the  Judge  as  well 
OS  to  future  litigants  to  give  permanent  and 
controlling  effect  to  casual  statements  outside 
the  scope  of  the  real  inquiry.  We  think  the 
closing  sentence  was  only  intended  to  apply 
to  the  facts  then  before  the  court,  and  not  to 
the  law  618  presented  by  the  facts  of  this  case. 
The  McMenamy  Case,  supra,  has  no  bearing 
ni)on  the  question  before  us.  Neither  this 
statute  nor  any  other  was  Involved  or  men- 
tioned. It  Involved  the  construction  of  the 
twenty-ninth  clause  of  one  Kaufhold's  will, 
which  is  as  follows: 

"If  there  shonld  be  a  residue  left  over  in  my 
estate  after  all  debts  and  legacies  are  settled  by 
the  executors  of  this  will,  I  direct  that  same 
shall  be  divided  amongst  all  immediate  relatives 
herein  named  proportionately  as  to  the  amounts 
hereinbefore  given,  but  limited  to  those  rela- 
tives residing  In  United  States  of  America." 

Whether  this  Included  relatives  of  the  tes- 
tator's wife  was  the  only  g^uestlon.  Dlvlsioa 
No.  2  of  this  court.  In  an  opinion  by  Judge 
Williams,  held  as  follows: 

"TTpon  careful  consideration,  we  are  of  the 
opinion  that  the  trial  court  erred  in  decreeing 
that  paragraph  29  included  within  its  provisions 
the  legatees  who  were  the  blood  relatives  of  the 
testator's  wife.  That  being  true,  the  court  did 
not  err  in  granting  a  new  trial. 

■■The  rule  here  applicable,  and  which  appears 
to  be  sanctioned  by  the  overwhelming  weight  of 
authority,  is  to  the  effect  that,  'unless  the  will 
discloses  a  plain  purpose  to  the  contrary,'  the 
term  'relatives,'  when  used  therein,  'does  not 
prima  facie  refer  to  husband,  wife,  or  marriage 
connections,  bat  to  those  only  of  one's  own 
blood.' " 

He  omitted  all  mention  of  the  Bramell 
Case,  the  only  direct  Missouri  authority  on 
the  question  before  him.  Judge  Walker,  in  a 
short  opinion,  "reluctantly"  concurring,  cited 
and  quoted  from  that  case,  being  careful  to 
omit  from  his  quotation  the  sentence  relating 
to  the  construction  of  the  statute.  A  care- 
ful reading  of  both  these  opinions  Impresses 
as  strongly  that  both  judges  judiciously 
avoided  any  approval  of  the  doctrine  that  the 
word  "relative,"  as  used  in  this  statute.  Is 
oonflned  in  Its  meaning  to  such  next  of  kin  as 
happen  to  surrive  the  testator. 

We  hold  that  by  the  terms  of  section  646  of 
the  Revised  Statutes  the  l^acles  bequeathed 
to  Mrs.  Mets  in  Items  12  and  21  of  the  will 
were  preserved  from  lapse  by  her  predecease 
of  the  testator,  and  that  by  his  death  her  lin- 
eal descendants  took  the  same  as  she  would 
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have  done  bad  she  tarvived  bim.  Ibe  appeal 
of  Mrs.  £naor  (No.  19830)  depending,  aa  it 
does,  solely  upon  her  relation  to  Mrs.  Metz  as 
lineal  descendant  or  heir,  wHl  be  considered 
in  a  separate  opinion.  In  pursuance  of  the 
conclusions  we  have  already  announced,  the 
judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordaace  with  the  principles  stated  in 
this  opinion. 

PER  CURIAM.  The  foregoing  opinion  in 
division  is  adopted  by  the  court  in  banc.  All 
concur,  BOND,  C.  J.,  and  WILLIAMS,  J.,  in 
result.    WOODSON,  J.,  absent 


RAUCH  et  al.  v.  METZ  et  aL     (No.  19929.) 

(Supreme  Court  of  Missouri,  In  Banc.     May 
16,  1919.) 

1.  Witnesses   iS=>126  —  Coitpetenct— Iwteb- 

EST— CONSTBTJCrrON    OF    STATUTE. 

Rev.  St.  1909,  §  6354,  making  persons  inter- 
ested in  a  suit  competent  witnesses,  is  purely 
remedial  in  its  nature,  and  was  intended  to  re- 
move the  disability  theretofore  existing  at  com- 
mon law,  and  is  a  qualifying,  and  not  a  dis- 
qualifying, statute,  and  the  proviso  as  to  tes- 
timony as  to  transactions  with  deceased  par- 
ties, etc.,  creates  no  disability,  bat  only  limits 
the  operation  of  the  enabling  part.  Per  Blair, 
Woodson,  and  WllUams,  JJ. 

2.  Adoptioh   <8=597  —  Statutoet  Adoption- 
Consent  07  Child. 

Statutory  adoption  is  the  act  exclusively  of 
the  adopting  parent,  and  does  not  require  the 
consent  of  the  child  or  its  parents  or  guardian. 
Per  Blair,  Woodson,  and  Williams,  JJ. 

3.  WrrNKSSES  <8=>178(1)— Incompetent  Wit- 
ness—Adoption BT  Otheb  Pabtt. 

In  a  salt  by  executors  for  construction  of 
a  will,  to  determine  rights  of  certain  defendants, 
the  successful  defendant,  by  the  examination 
of  the  appealing  defendant  in  his  own  behalf, 
adopted  her  as  bis  own  witness,  and  could  not 
thereafter  be  heard  to  object  to  her  competency 
to  testify  to  transaction^  with  a  decedent  aa 
whose  adopted  child  she  was  claiming.  Per 
Blair,  Woodson,  and  Williams,  JJ. 

4.  Evidence   <S=9291  —  Dbclabaiions— Pedi- 

OBEE. 

In  the  construction  of  a  will  involving  the 
issue  as  to  whether  defendant  was  the  adopted 
daughter  of  a  deceased  sister  of  testator,  through 
whom  she  claimed,  evidence  that  defendant's 
father  had  stated  that  he  had  givpn  her  away 
"by  the  law"  was  admissible  as  pedigree  or  fam- 
ily history,  regardless  of  the  character  of  the 
litigation.  Per  Blair,  Woodson,  and  Wil- 
liams, J  J. 

5.  Adoption  ®s>8  —  RexuItion  —  Acts  and 
Conduct  op  Pabttes. 

Adoption  may  be  created  by  the  acts  and 
undertakings  of  the  parties  fully  executed  on 
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behalf  of  the  child,  the  act  of  adoption  being 
liberally  construed  in  favor  of  the  adopted  child. 
Per  Blair,  Woodson,  and  Williams,  JJ. 

6.  Adoption  «=»17— Relation— Evidence. 

A  child  of  tender  years,  without  ability  to 
contract  or  to  understand  the  contracts  of 
others,  who  is  placed  in  the  hands  of  strangers, 
should  receive  the  same  consideration  in  respect 
to  the  establishment  of  her  adoption  that  is 
extended  to  those  able  to  control  their  own  con- 
■tractual  relations.  Per  Blair,  Woodson,  and 
Williams,  JJ. 

7.  Evidence  «=983(1)  —  Pbesumption  —  Cob- 

BECTNE88   or  CENStTS   E^BUEBATION. 

The  court  may  indulge  the  presumption  that 
the  facts  contained  in  an  enumeration  made  bm 
required  by  the  state  census  law  of  186S  were 
obtained  in  the  usual  manner,  and  that  the  in- 
formation contained  in  them  is  prima  facie 
correct.    Per  Blair,  Woodson,  and  Williams,  J  J. 

8.  Adoption  «=>17— Acts  of  Pabtiks— Evi- 
dence. 

In  an  action  by  executors  for  the  construc- 
tion of  a  will  under  which  appellant  claimed  as 
the  adopted  daughter  of  a  sister  and  legatee  of 
testator,  so  as  to  make  her  either  the  heir  or 
the  descendant  of  such  sister  within  the  will 
and  the  statute  (Rev.  St.  1909,  {  546),  evidence 
held  to  show  an  adoption  by  acts  and  under- 
takings of  the  parties  fully  executed  in  behalf 
of  the  child.  Per  Blair,  Woodson,  and  Wil- 
liams, JJ. 

9.  Husband  and  Wife  «=a230— Contract  by 
Mabbied  Woman— Pebbonal  Dibabiutt— 
Waives. 

The  disability  of  a  married  woman  to  make 
a  personal  contract,  such  as  a  contract  of  adop- 
tion, is  personal  to  herself,  and  will  be  taken 
as  waived,  unless  she  elects  to  Interpose  it  as  a 
defense  in  some  proceeding  against  herself  or 
her  property,  and  no  one  else  can  interpose  such 
defense  for  her  or  compel  her  to  interpose  it. 
Per  Blair,  Woodson,  and  Williams,  JJ. 

10.  Husband  and  Wife  «=962— Oontbactb 
of  Mabbied  Wouan— Estofpei^ 

A  married  woman  is  estopped  in  equity  from 
interposing  coverture  as  a  defense  in  cases 
where  she  is  attempting  to  enforce  a  right 
inconsistent  with  her_  previous  conduct,  upon 
which  the  other  party  has  relied.  Per  Blair, 
Woodson,  and  Williams,  JJ. 

11.  WlLl.8    €=>506(5)    —    CONSTBUCTION    — 

"Heibs"— Adopted  Child. 
An  adopted  child  of  testator's  sister  had  a 
right  to  participate  equally  with  the  sister's 
son  in  a  residuary  legacy  bequeathed  to  the 
"heirs"  of  the  sister,  as  by  the  terms  of  the 
statute  relating  to  the  distribution  of  estate, 
and  right  of  adopted  children  to  participate 
thorpin,  she  is  within  the  mraning  of  that  word. 
Per  Blair,  Woodson,  and  Williams,  JJ. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs.] 

12.  Adoption  €s921  —  Inhebitance  bt 
Adopted  Child. 

Under  the  statute  of  adoption  the  child  in- 
herits only  from  his  adopting  parent,  and  does 


not  become  the  heir  or  the  (seUateral  Undred  of 
such  parent    Per  Blair  and  Woodson,  JJ. 

13.  Wnxs  «=»552(3)— Conbibuction- Lkgact 
—Rights  of  Legatee's  Adopted  Child— 
"Lineal  Descendant." 

Under  a  will  bequeathing  a  legacy  in  a  cer- 
tain amount  to  testator's  sister,  and  bequeath- 
ing to  her  a  share  in  the  income  and  distribu- 
tion of  a  trust  fund,  and  where  the  sister  pre- 
deceased the  testator  her  adopted  child  did  not 
take  as  a  "lineal  descendant"  of  the  legatee, 
within  that  term  as  used  in  Rev.  St.  1909,  f 
546.     Per  Blair  and  Woodson,  JJ. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lineal 
Descendants.] 

14.  Wills  ®=»552(3)—CoNSTBUcnoN— Legacy 
—Rights  of  Legatee's  Adopted  Child  — 
"Lineal  Descendant." 

tinder  a  will  bequeathing  a  legacy  in  a 
certain  amount  to  testator's  sister,  and  be- 
queathing to  her  a  share  in  the  income  and  dis- 
tribution of  a  trust  fund,  and  where  she  pre- 
deceased the  testator,  her  adopted  child  was  a 
"lineal  descendant,"  within  Rev.  St.  1909,  f 
546,  who  would  take  what  the  legatee  would 
hare  taken  had  she  survived  testator.  Per 
WUliams,  J.  '  ,  * 

Appeal  from  drcnit  Court,  St  Cbarlea 
County;  Edgar  B.  Woolfolk,  Judge. 

Petition  by  J.  F.  Rauch  and  H.  F.  Ohlms, 
executors  of  Henry  F.  Pleper,  deceased,  etc 
and  others  against  Herman  C.  Metz  and 
others  and  Mary  Ensor  for  -the  construction 
of  the  will.  From  a  decree  in  a  separate 
controversy  between  defendants  Metz  and 
Ensor  the  latter  appeals.  Reversed  and  re- 
manded. 

See,  also,  212  S.  W.  353. 

William  Waye,   Jr.,  of  St.  Charles,  and 

Brownrlgg,  Mason  &  Altman,  of  St.  Lonla, 
for  appellant  Ensor. 

C.  W.  Wilson,  of  St  Charles,  for  appel- 
lants Pieper  and  others. 

Hugo  Mnench  and  J.  L.  Homsby,  both  of 
St  Louis,  for  respondent  Mets. 

BROWN,  C.  This  appeal  takm  by  Mary 
Ensor,  a  def«idant  in  the  above-entitled 
cause,  involves  a  separate  controversy  be- 
tween her  and  the  defendant  Herman  C. 
Metz  over  the  legacies  bequeathed  to  EUiza- 
beth  MetE  by  the  terms  of  the  will  of  Henry 
F.  Pieper.  All  other  controversies  raised  by 
the  record  are  determined  by  us  in  the  prin- 
cipal case,  so  far  as  they  affect  any  of  the 
parties  to  the  suit  The  questions  here 
presented  relate  solely  to  the  rights  claimed 
by  the  appellant  Mary  Ensor  under  the  will 
of  Henry  F.  Pieper,  as  an  adopted  dan^ter 
of  Elizabeth  Metz.  If  it  be  deterrahied  that 
she  sustained  that  relation  It  -will  be  neces- 
sary to  determine  her  rights,  tf  any,  under 
the  will;  otherwise  she  has  no  interest  In 
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any  part  of  the  fond  In  controvcarey.  The 
petition  asked  for  tbe  constrnction  of  the 
terms  of  the  will,  setting  It  out  In  heec  verba. 
It  contained,  among  many  others,  three  be- 
qnests  to  EUlzabeth  Metz,  the  first  being  a 
legacy  of  $5,000,  described  as  Item  12.  The 
next  consisted  of  an  Interest  in  a  tmst  fund 
consisting  of  bank  stocks.  The  ttiird  direct- 
ed the  residue  of  his  estate,  after  the  pay- 
ment of  debts  and  legacies,  to  be  converted 
Into  money,  and  divided  in  thirteen  equal 
portions,  one  of  which  was  bequeathed  as 
fbllows:  "To  Elizabeth  Metz,  or  In  the  event 
of  her  death  her  heirs  shall  receive  one- 
thirteenth."  Mrs.  Metz  was  his  sister,  and 
died  before  the  testator,  and  these  legacies 
are  the  subject  of  this  controversy  between 
Herman  Metz,  her  eon,  and  this  appellant. 
Tbe  petition  states  that  the  executors  and 
trustees  do  not  know  to  whom,  as  between 
the  defendants  Herman  O.  Metz  and  Mary 
Snsor,  they  should  pay  one-half  of  these 
legacies,  and  ask  the  advice  and  direction  of 
the  court  Herman  C.  Metz  and  Mrs.  Ensor 
set  up  their  respective  claims,  the  former  to 
the  whole  and  the  other  to  one-half  of  each 
of  the  three  legacies.  Mrs.  Ensor  claims  as 
adopted  daughter  of  Mrs.  Metz,  and  Issue  was 
joined  and  a  trial  had  thereupon.  During 
the  trial,  which  began  February  14,  1916, 
the  appellant  took  the  witness  stand  in  her 
own  behalf,  and  the  respondent's  counsel 
said: 

"It  appearing  now  that  Mrs.  Ensor  is  the 
daimant  as  an  adopted  child  of  Mrs.  Metz,  and 
she  being  dead,  so  I  take  it  that  fact  ditqualifies 
Mrs.  Ensor  as  a  witness  in  this  proceeding,  and 
we  object  to  her  testifying. 

"The  Court:  I  will  overrule  the  objection  as 
to  the  witness  being  incompetent  for  any  pur- 
pose. 

"To  which  ruling  of  the  court  the  defendant 
Herman  C.  Mete  then  and  there  duly  excepted 
and  saved  Ms  exceptions." 

Mrs.  Ensor  tbea  lumceeded  to  testify  In 
chief  to  the  effect  that  she  was  57  years 
old ;  that  when  a  child,  from  4  to  7  years  of 
age,  she  was  taken  by  her  father  to  the  home 
of  Mr.  and  Mrs.  Metz,  and  continued  to  re- 
side with  them  nntll  November,  1881,  when 
she  was  past  22,  her  birthday  being  in  April. 
About  two  years  afterward  ber  father,  Pat- 
rick John  McGaulUr,  who  had  remarried, 
came  to  take  her  away.  Mrs.  Metz  and  she 
both  cried,  and  her  father  said  the  Metzes, 
who  were  bo.th  present,  could  keep  her  for 
a  while  longer.  Mrs.  Metz  said:  "No;  if 
we  can't  keep  her  for  good  she  did  not  want 
me  at  all;  She  did  not  want  to  bother." 
There  was  more  conversation,  whlcih  she 
could  not  rem«nber.  Dr.  Bmere,  through 
whom  they  had  first  obtained  ttio  child,  was 
present,  and  some  papers  were  drawn  up 
and  signed  by  Mr.  and  Mrs.  Metz,  and  her 
father  soon  left.  Mr.  and  Mrs.  Metz  embrac- 
ed ber,  and  told  her  she  was  now  their  little 
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girl.  They  bad  no  children  at  that  ttme^ 
but  shortly  afterward  a  son  was  bom  to 
them,  and  two  other  children  were  after- 
ward bom,  at  intervals  of  about  two  years. 
She  assisted  in  caring  for  them,  and.  helped 
in  the  washing  and  other  household  work, 
and  was  sent  to  school  until  about  12  years 
old,  when  her  sdioollng  ceased  and  she  as- 
sisted in  the  household  work.  Mr.  Metz 
and  the  children  were  in  delicate  health  and 
the  work  was  hard.  They  loved  her  and 
she  loved  them,  and  always  called  them  fa- 
ther and  mother.  She  was  called  both  Macy 
Metz  and  Mary  Mack  wlille  in  school.  When 
she  first  came  to  them  they  seemed  to  be 
in  comfortable  circumstances,  but  became 
very  poor — '"barely  existed,"  as  she  de- 
scribed it.  When  16  or  17  she  learned  dress- 
maldng,  at  which  she  worked,  clothing  her- 
self, and  using  all  of  her  earnings  not  need- 
ed for  that  purpose  in  clothing  the  children 
and  for  other  family  expenses.  After  she 
was  18  she  continued  to  live  with  them, 
and  continued  her  work  for  the  general  sup- 
port of  all  for  more  than  four  and  a  half 
years,  going  wiad  them  to  St.  Louis  In  1879, 
and  leaving  their  home  in  November,  1881. 
when  nearly  23  years  old.  In  the  following 
February  she  married  Dr.  Ensor. 

She  was  cross-examined  at  great  lengtli 
by  the  respondent's  counsel  respecting  hei 
life  in  the  Metz  family,  as  well  as  her  con- 
duct toward  them  from  the  time  she  left 
their  home  untU  and  since  tbe  death  of  Mrs 
Metz.  The  object  of  this  was  evidently  to 
show  that  their  ways  parted  when  she  left 
them,  and  that  she  ceased  at  that  time  to  rec- 
ognize them,  even  as  friends;  tliat  while  she 
maintained  friendly  relations  with  some  of 
the  Pieper  family,  including  Kate  Machens, 
one  of  the  legatees  In  Judge  Piter's  will, 
she  had  pointedly  and  absolutely  repudiat- 
ed Mrs.  Metz  and  her  son,  the  respondent  in 
this  appeal. 

We  have  given  this  synopsis  of  appellant's 
testimony  that  we  may  have  a  better  under- 
standing of  the  ruling  of  the  court  after  the 
completl<xi  of  her  entire  examination.  It 
said: 

"Respecting  the  testimony  of  claimant,  Mrs. 
Ensor,  as  to  her  competency  as  a  witness,  die 
court  takes  this  position,  so  it  may  be  under- 
stood by  the  counsel,  that  if  there  was  a  stat- 
utory deed  or  contract  of  adoption  sufficient  In 
and  of  itself  to  make  the  claimant  an  heir  of 
Mrs.  Metz,  then  she  is  not  a  party  to  the  con- 
tract, but  a  party  In  interest,  and  therefore 
competent  to  testify ;  if  there  is  not  a  sufficient 
deed  or  contract  of  adoption  prescribed  by  our 
statute  at  the  time,  but  that  it  is  dependent  up- 
on ripening  into  a  valid  or  sufficient  contract 
of  adoption,  being  a  full  performance  of  an  ini- 
tiatory understanding  or  agreement  fully  per- 
formed to  take  it  out  of  the  statute  of  fraods, 
then  it  is  the  position  of  the  coort  that  Mary 
Ensor  and  her  testimony  must  become  and  ia 
part  ot  the  contract,  in  substance  and  in  facU 
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and  then  she  would  be  a  part?  to  .the  contract 
and  party  in  interest  both,  and  not  a  competent 
witness.  -It  was  suggested  by  counsel  yesterday 
she  was  not  a  party  to  the  contract,  but  a  sub- 
ject of  the  contract,  party  in  interest,  and  not 
a  party  to  the  contract;  hence  competent.  I 
wanted  counsel  to  understand  the  position  o£  the 
court" 

Appellant's  counsel  excepted  to  this  rul- 
ing OS  follows: 

"Defendant  Mary  Ensor  excepts  to  the  rul- 
ing of  the  court  in  so  far  as  the  court  rules  she 
is  incompetent  for  any  purpose." 

At  the  close  of  all  the  evidence  the  court 
made,  at  the  Instance  of  this  respondent, 
several  declarations  of  law,  among  which 
was  the  following: 

"That  the  intervener,  Mary  Ensor,  having  al- 
leged the  existence  of  a  contract  of  adoption  on 
the  part  of  the  deceased,  Elizabeth  Metz,  claim- 
ed to  have  been  made  with  the  interpleader,  or 
with  her  father  in  her  behalf,  It  is  incumbent 
upon  said  Mary  Ensor  to  prove  a  written  con- 
tract with  said  Elizabeth  Metz,  valid  and  suffi- 
cient under  the  laws  of  Missouri  when  made." 

The  evidence  will  be  stated  In  the  opinion 
as  the  questions  to  which  it  must  be  applied 
are  considered. 

[1-3]  I.  Tlie  question  Is  presented  whether 
or  not,  at  the  time  of  the  death  of  Elizabeth 
Metz,  the  appellant  was  her  adopted  daugh- 
ter. No  deed  of  adoption  was  produced,  and 
there  Is  no  evidence  that  any  such  Instrument 
was  acknowledged  and  recorded  by  Mrs. 
Metz  and  her  husband  as  provided  by  the 
statute.  She  was  called  and  sworn  as  a  wit- 
ness In  her  own  behalf,  and  the  respondent 
thereupon  objected  to  her  competency  on  the 
ground  that  she  claimed  in  this  proceeding 
as  an  adopted  child  of  Mrs.  Elizabeth  Metz, 
who  was  dead,  and  that  she  was  thereby  dis- 
qualified as  a  witness.  This  objection  was 
by  the  court  overruled,  to  which  the  re- 
spondent excepted.  The  witness  then  pro- 
ceeded. In  answer  to  questions,  to  testify  to 
the  facts  and  drcumstances  relating  to  her 
being  placed  by  her  father  in  the  Metz  home 
when  she  was  less  than  seven  years  old,  the 
execution  of  seme  writing  by  which  she  was 
told  that  she  was  adopted  by  Mr.  and  Mrs. 
Metz  some  two  years  later,  and  of  her  life 
with  them  during  the  next  16  years.  Re- 
spondent's counsel  then  cross-examined  her 
to  the  extent  of  about  25  pages  of  the  printed 
record,  including  not  only '  the  maitters  re- 
feri'ed  to  in  her  examination  in  chief,  but 
many  things  not  so  referred  to,  and  covering 
about  30  years  of  her  subsequent  married 
life,  eliciting  facts  relating  to  an  estrange- 
ment between  her  and  Mrs.  Metz,  which  they 
treated  vigorously  In  their  brief  as  a  de- 
fense to  her  claim.  After  this  was  conclud- 
ed the  court  withdrew  her  testimony  from 
the  case.  The  propriety  of  this  action  Is 
before  us  for  review.  The  question  Is  an 
Important  one,  upon  whlcb  we  get  little  light 


from  adjudicated  cases.  It  is  founded  on 
section  6854  of  the  Revised  Statutes  of  1909, 
which  provides  that — 

"No  person  shall  be  disqualified  as  a  witness 
in  any  civil  suit  or  proceeding,  at  law  or  in 
equity,  by  reason  of  his  interest  in  the  event  of 
the  same  as  a  party  or  otherwise.  •  •  •  Pr©. 
vided,  that  in  actions  where  one  of  the  original 
parties  to  the  contract  or  cause  of  action  in  is- 
sue and  on  trial  is  dead,  or  is  shown  to  the 
court  to  be  insane,  the  other  party  to  such  con- 
tract or  cause  of  action  sh411  not  be  admitted 
to  testify  either  In  his  own  favor  or  in  favor 
of  any  party  to  the  action  dalming  nnder  him, 
and  no  party  to  such  suit  or  proceeding  whose 
right  of  action  or  defense  is  derived  to  him 
from  one  who  is,  or  if  living  would  be,  subject 
to  the  foregoing  disqualification,  shaQ  be  ad- 
mitted to  testify  in  his  own  favor,  except  as  in 
this  section  is  provided ;  and  where  an  executor 
or  administrator  is  a  party,  tiie  other  party 
shall  not  be  admitted  to  testify  in  his  own  be- 
half, unless  the  contract  in  issue  was  origi- 
nally made  with  a  person  who  is  living  and 
competent  to  testify,  except  as  to  such  acts  and 
contracts  as  have  been  done  or  made  since  the 
probate  of  the  will  or  the  appointment  of  the 
administrator." 

We  have  frequently  held  that  this  statute 
is  purely  remedial  in  its  nature,  its  object 
being  to  remove  a  disability  which  thereto- 
fore existed  at  common  law,  and  that  the 
proviso  creates  no  disability,  but  only  lim- 
its the  operation  of  the  enabling  provision. 
Lyirn  T.  Hocladay,  162  Mo.  Ul,  61  S.  W.  885, 
85  Am.  St  Rep.  480,  and  cases  cited ;  Wag- 
ner V.  Binder,  187  8.  W.  1128,  lot  dt  1153, 
and  cases  cited;  Signaigo  v.  Signaigo,  205 
S.  W.  23,  loc  dt.  20,  and  cases  dted.  It  is  a 
qualifying,  and  not  a  disqualifying,  statute. 
By  its  general  terms  it  removes  all  disquali- 
fication by  reason  of  Interest  in  the  event  of 
the  suit  as  a  party  or  otherwise,  so  that  we 
must  look  for  the  disqualification  of  this 
witness  in  the  terms  of  the  proviso  alone, 
which  applies  only  to  cases  in  which  one  of 
the  original  parties  to  the  contract  or  cause 
of  action  In  issue  and  on  trial  Is  dead  or  in- 
sane. It  Is  not  her  Interest  as  a  party  to 
the  suit  which  disqualifies  her.  That  di»- 
quallflcatlon  Is  removed.  It  is  her  Interest  as 
the  only  surviving  ijarty  to  the  cause  of  ac- 
tion. 

The  question,  then,  is  whether  Mrs.  Metz 
Is  one  of  the  parties  to  the  contract  or  cause 
of  action  in  issue  and  on  trial  in  this  case. 
Neither  she  nor  her  estate  has  any  interest 
whatever  in  the  event  Her  estate  will  not 
profit  a  single  dollar  by  its  winning,  nor  lose 
a  dollar  by  Its  loss.  She  never  in  her  lifetime 
had  any  Interest  in  the  question  involved 
nor  do  her  heirs  as  such  have  ahy  Interest 
now.  The  question  is,  who  la  the  benefldary 
oir  beneflciaries  in  Henry  F.  Pieper's  will? 
It  passes  over  the  head  of  Mrs.  Metz  and 
falls  into  the  hands  of  these  litigants.  Had 
not  the  statute  to  which  we  have  referred 
been  enacted,  both  would  liave  been  dlsqual- 
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Ifled  from  testifying  In  the  case.  Herman  O. 
Metz,  being  Interested  as  a  partj'  In  the  re- 
sult of  the  action,  could  not  have  gone  up- 
on the  stand  and  testified  that  he  tras  a  son 
of  Mrs.  Metz,  nor  could  Mrs.  Ensor  have  tes- 
tified that  she  was  her  daughter  by  adop- 
tion. Both  would  have  stood  precisely  on 
the  same  footing.  If  we  understand  the  posi- 
tion of  the  respondent,  it  Is  that  this  dls- 
qnaliflcatlon  U  removed  from  Herman  G. 
Metz  while  it  is  not  removed  in  the  case  of 
Mrs.  Ensor.  We  may  assume  this,  because 
he  testified  at  length  in  his  own  behalf. 
There  would  be  force  in  this  position  did 
the  disqualifying  proviso  refer  to  parties  to 
contracts  alone;  but  it  does  not.  It  refers 
to  parties  to  the  cause  of  action,  whatever 
it  may  be.  If  the  cause  of  action  in  this 
case  is  the  legal  relation  of  these  parties  to 
Mrs.  Metz,  then  it  is  plain  that  the  disquali- 
fication of  interest  applies  to  both  alike. 
Each  has  the  same  right  as  the  other  to  tes- 
tify in  that  relation,  whether  it  grows  out 
of  birth  or  adoption.  And  the  disqualifica- 
tion does  not  end  with  the  destruction  of 
their  competency  to  testify  as  to  the  facts 
relating  to  their  identity  as  legatees  in 
Pleper's  will.  If  Incompetent  they  are  in- 
competent because  of  their  Interest,  and  the 
infirmity  in  this  respect  covers  the  entire 
cause. 

The  same  question  was  before  this  court  in 
I/ynn  v.  Hocbaday,  supra.  The  only  differ- 
ence between  the  cases  in  this  respect  is 
that  the  witness  sought  to  be  diaquallQed  in 
the  Lynn  Case  was  the  wife  ot  the  deceased 
owner  of  the  property  in  controversy,  an 
Interest  in  which  was  claimed  by  the  adopt- 
ed daughter.  This  court,  through  Judge 
Valiant,  said: 

"The  cose  at  bar  presents  no  claim  against 
tiie  estate  of  the  deceased ;  it  is  simply  a  ques- 
tion between  the  parties  claimiag  to  be  heirs  at 
law  of  the  intestate,  and. affects  only  the  par- 
tition of  the  estate  between  them;  the  estate 
itself  is  not  to  be  augmented  or  diminished  by 
the  resalt.  Suppose,  instead  of  a  question  of 
adoption,  it  was  a  question  of  identification  of 
one  claiming  to  be  an  heir ;  could  there  be  any 
doubt  that  the  widow  would  be  a  competent  wit- 
ness ?' 

I.et  OS  put  the  same  proposition  In  the 
terms  of  this  case.  If  appellant  is  incom- 
petent to  testify  that  she  is  the  adopted 
daughter  of  Mrs.  Metz,  how  can  the  respond- 
ent be  competent  to  testify  that  be  is  her 
natural  sonf  This  relationship  is  equally 
the  foundation  t)f  the  right  of  both.  Mrs. 
Metz  Is  equally  the  other  party  to  that  rela- 
tionship, whether  It  came  about  by  birth  or 
adoption.  Both  were  too  young  to  remember 
the  transaction  which  initiated  it,  and  must 
depend  alike  on  solMsequent  events  and  tn- 
formatl<Hi  for  their  knowledge.  Both  were 
equally  Irresponsible  for  tune  occurrence. 
How  can  it  be  oaid  tbat  the  la  dlsqualifled 
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as  a  witness  by  reason  of  her  Interest  In  the 
result,  while  he,  having  an  equal  interest,- 
is  competent  to  testify  as  he  did? 

We  do  not  wish  to  be  understood  as  hold- 
ing that  had  this  been  a  suit  in  which  the 
estate  of  Mrs.  Metz  or  the  interest  of  any 
one  claiming  under  or  through  her  had  been 
Involved,  Mrs.  Rnsor  would  have  been  com- 
petent to  testify.  The  expressions  we  have 
Used  are  only  intended  to  apply  to  the  facts 
of  this  case,  in  which  she  is  seeking  to  en- 
force a  claim  against  the  Pteper  estate  as  a 
beneficiary  of  the  Pleper  will,  and  in  whldi 
her  adversary  claims,  not  from  his  mother, 
but  from  the  same  source. 

There  la  another  reason  equally  persuasive 
to  us  why  the  testimony  of  Mrs.  Ensor  is 
properly  before  the  court  for  its  considera- 
tion. 

Although  the  respondent,  when  she  was 
called,  objected  to  her  competency  on  the 
ground  that  Mrs.  Metz,  the  alleged  adopting 
parent,  wb»  dead,  the  court  overruled  th& 
objection,  and  satisfied  Its  curiosity  as  to 
her  knowledge  of  the  case  by  permitting  her 
to  testify  to  the  circumstances  by  which  it 
Is  alleged  her  adoption  was  accomplished,  up 
to  the  time  when  she  left  her  adoptive  home 
and  married.  The  respondent  then  cross- 
examined  her  with  respect  not  only  to  her 
life  in  the  Metz  home,  but  also  during  the 
35  years  of  her  subsequent  married  Ufe. 
This,  as  appears  from  respondent's  brief, 
was  for  the  purpose  of  showing  by  her  sub- 
sequent acts  that  she  herself  had  repudiated 
whatever.  If  anything,  might  have  been  in- 
ferred by  the  conduct,  acts,  and  words  of 
the  parties  before  ber  marriage.  When  it 
was  all  in  the  court  announced  the  theory 
that  had  a  perfect  statutory  adoption  been 
shown,  she  would  not  have  been  a  party  to 
that  adoption,  and  would  therefore  be  a 
competent  witness  for  all  purposes;  but  in 
relying  on  an  adoption  otherwise  than  by  the 
statutory  deed  she  became  a  party  thereto 
adverse  to  MiB.  Metz,  and  was  therefore  in- 
competent. 

The  law  seems  to  be  settled  tn  this  state 
that  our  statutory  adoption  is  the  act  ex- 
clusively of  the  adopting  parent,  and  does 
not  require  the  consent  of  .the  chUd  or  its 
parent  or  guardian.  Haworth  v.  Haworth, 
123  Mo.  App.  303,  30G,  100  S.  W.  631 ;  Clark- 
son  V.  Hatton,  143  Mo.  47,  63,  et  seq.,  44  S.  W. 
761,  39  Ii.  R.  A.  748,  66  Am.  Sf.  Rep.  635; 
Relnders  v.  Koppelmann,  68  Mo.  482,  30  Am. 
Bep.  802 ;  In  the  Matter  of  Charles  R.  Clem- 
ents, 78  Mo.  352.  The  theory  of  the  trial 
court  seems  to  be  that  a  babe  in  arms,  adopt- 
ed without  statutory  formality,  becomes 
thereby  a  contracting  party,  subject  to  con- 
tractual disabilities  as  if  of  full  age. 

It  is  unnecessary  now  to  untangle  the  web 
of  this  reasoning  because  in  the  case  before 
us  the  respondent,  by  the  examination  of 
the  witness  in  lils  own  b^aif,  adopted  her  as 
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his  own  witness,  and  made  the  most  of  her 
'testimony.     Edwards  v.   Latimer,   183   Mo. 
loc.  dt  627,  628,  82  S.  W.  100,  114.    In  the 
case  Just  cited  we  said*. 

"While  we  thinlc  defendant  was  incompetent 
because  his  mother,  the  opposite  party  to  this 
contract,  was  dead,  yet  having  permitted  him 
to  testify  without  objection  in  denying  the  con- 
versations attribnted  to  him  and  his  mother  and 
sister  by  his  sisters,  Mrs.  Monroe  and  Mrs.  Ed- 
wards, when  his  incompetency  was  apparent, 
plaintiffs  could  not  afterwards  be  heard  to  ob- 
ject on  that  account." 

As  we  then  said: 

"While  the  court  finally  excluded  all  the  evi- 
dence of  the  defendant  as  incompetent,  still  it 
was  admitted  and  is  preserved  in  the  record,  and 
we  are  at  liberty  in  an  equity  case  to  consider 
it  under  snch  circumstances," 

— so  say  we  now  In  case  of  the  testimony  of 
Mrs.  Ensor. 

[4]  II.  Mr.  PatrlA  J.  McOaulffl  died  10  or 
12  years  before  the  trial.  His  daughters, 
Mrs.  Gallagher  and  Mrs.  Volke,  were  wit- 
nesses at  the  trial  of  this  cause,  and  were 
permitted,  over  the  objection  of  the  respond- 
ent, to  testify  that  during  his  Ufetfane  he  had 
frequently  said  in  bis  family  that  he  had 
given  the  appellant  away  to  the  Metz  family 
In  St.  Charles,  and  greatly  regretted  It  The 
occasion  of  one  of  these  tallcs  was  the  burn- 
ing of  bis  house  In  Centralia,  in  wtalcb  one 
of  his  daughters,  a  full  sister  of  the  appel- 
lant, lost  her  Ufe.  He  wept  and  expressed 
his  regret  that  he  had  given  her  sister  away 
"by  the  law."  The  respondent  contends 
that  this  evidence  is  incompetent,  and  should 
not  be  considered  by  this  court.  We  do  not 
concur  in  this  view.  It  belongs  to  that  class 
of  evidence  usually  denominated  "pedigree" 
or  "family  history,"  which  embraces  "any 
notable  fact  in  the  life  of  a  member  of  the 
family  or  in  the  family  history  which  mi«ht 
well  be  supposed  to  be  known  to  the  members 
in  general.  1  6reenleaf  on  Evidence  (16th 
Ed.)  p.  202.  "There  is  in  truth  no  definite  or 
formal  limitation  as  to  the  kind  of  fact  that 
may  be  the  subject  of  the  statement.  The 
general  inquiry  should  be:  Were  the  cir- 
cumstances  named  in  the  statement  sach  a 
marked  item  in  the  ordinary  family  history 
and  so  interesting  to  the  family  in  common 
that  statements  about  them  in  the  family 
wonld  be  likely  to  be  based  on  fairly  accurate 
knowledge  and  to  be  sincerely  ottered?" 
2  Wlgmore  on  Evid^ce,  i  1602.  Und» 
these  circumstances  the  Character  of  the 
litigation  In  wbidi  the  evidence  is  offered 
is  immaterial.  It  is  the  nature  of  the  state- 
ment which  determines  its  admissibility,  and 
not  the  character  of  the  litigation  in  which 
it  is  offered.  1  Greenleaf  on  Evidence,  p. 
203.  The  question  was  considered  by  this 
court  in  Topper  v.  Perry,  19T  Mo.  631,  96  S. 
W.  203,  114    A.m.  St.  Rep.  777,  which  involv- 


ed the  title  to  land,  and  the  evidence  offered 
and  held  to  be  admissible  under  this  rule  was 
a  statement  made  by  Ambrose  O.  Temper,  de- 
ceased, in  his  lifetime,  ttiat  he  had  been  mar- 
ried to  Anna  Topper,  and  it  was  held  ad- 
missible. We  think  that  the  giving  away  of 
his  child  was  an  Important  incident  in  the 
family  life  of  Patrick  J.  McCauIiff,  an  evoit 
whldh  would  naturally  constitute  an  inter- 
esting subject  of  conversation  in  the  home. 
It  would  be  particularly  appropriate  under 
the  circumstances  related  by  Mrs.  Yolke. 
We  have  no  doubt  of  the  propriety  of  Its  ad- 
mission. 

[5-S]  III.  Before  prodeeding  to  the  exami- 
nation of  the  evidence,  we  will  again  state 
that  the  sole  Issue  to  which  It  is  directed 
is  the  status  of  Mrs.  Ensor.  This  is  to  be 
determined  by  the  answer  to  two  questions: 
(1)  Is  she  an  "heir"  of  Mrs.  Metz  within  the 
meaning  of  that  word  as  used  in  the  twenty- 
fourth  item  of  the  Pleper  will?  And  (2)  is 
she  a  descendant  of  Mrs.  Metz  within  the 
meaning  of  that  word  as  used  in  section  646 
of  our  own  Revised  Statutes?  If  the  first 
of  these  be  answered  in  the  affirmative,  she 
is  entitled  to  take  under  the  will,  and  not 
through  Mrs.  Metz,  the  residuary  legacy 
bequeathed  to  "Elizabeth  Metz,  or,  in  the 
event  of  her  death,  her  heirs."  If  the  sec- 
ond question  be  answered  In  the  affirmative, 
she  is  entitled,  under  the  section  cited,  to 
participate  witb  Herman  C.  Metz  in  the  lega- 
cies bequeathed  in  items  12  and  21  of  the 
will.  Neither  of  these  legacies  constitutes 
any  part  of  the  estate  of  Mrs.  Metz.  This 
was  admitted,  in  substance,  at  the  trial,  upon 
the  introduction  in  evidence  of  her  will,  and 
is  evident  without  argument. 

Mrsi  Ensor  claims  the  status  of  both  heir 
and  descendant  by  virtue  of  an  alleged  adop- 
tion as  the  child  of  Mrs.  Metis.  We  do  not 
understand  that  her  counsel  contend  that 
there  was  any  adoption  by  deed  executed  and 
recorded  under  the  provisions  of  the  act  of 
1857  concerning  the  adoption  of  children, 
which  is  still  continued  in  our  statute&  R. 
S.  1908,  §§  1671-1673.  There  is,  however,  no 
principle  of  law  more  firmly  settled  in  this 
state  than  that  that  relation  may  be  creat- 
ed by  the  acts  and  tmdertakings  of  the  par- 
ties fully  executed  on  behalf  of  the  child. 
Sharkey  v.  McDermott,  91  Mo.  647,  4  8.  W. 
107,  60  Am.  Rep.  270;  Lynn  v.  Rockaday, 
supra ;  Grantham  v.  Gossett,  182  Mo.  661,  loc. 
dt  670,  81  S.  W.  896;  Nowack  v.  Berger,  133 
Mo.  24,  34  S.  W.  489.  31  L.  R.  A.  810,  64  Am. 
St  Rep.  663;  Martin  v.  Martin,  2S0  Mo. 
539,  157  S.  W.  676;  LIndsiey  v.  Patterson, 
177  S.  W.  826,  L.  B.  A.  1915F,  680;  Buck  t. 
Meyer,  195  Mo.  App.  287,  190  S.  W.  loa  dt 
997;  Signaigo  t.  Signalgo,  supra;  Fisher  t. 
Davidson,  271  Mo.  196,  196  S.  W.  1024.  L. 
R.  A.  1917r,  692. 

Ifl  the  ftict  at  her  adoi>tiwi  by  Mrs.  Mets 
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established  by  the  evidence  In  accordance 
with  this  rule?  Wltb  respect  to  the  nature 
and  qaaUty  of  evidence  reqnlred  for  this 
purpose  the  respondsit  contends  that  It  must 
be  so  cogent  and  convincing  as  to  exclude  all 
reftsonable  doubt.  Disclaiming  any  Intention 
to  intimate  that  the  application  or  not  of  so 
stringent  a  rule  would  affect  our  determina- 
tion of  the  facts  In  this  case,  we  will  simply 
say  that  the  Issae  here  Is  Bnaterlally  dif- 
ferent from  those  in  which  it  has  generally 
beai  applied.  The  rule  is  perhaps  universal 
in  all  cases  in  which  it  is  sought  to  avoid  the 
ban  of  the  statute  of  frauds  by  the  enforce- 
ment In  equity  of  a  contract  void  within  its 
provisions.  Both  the  contract  and  the  acts 
of  performance  relied  upon  to  remove  the 
ban  must  be  proven  by  evidence  which  leaves 
no  room  for  doubt.  This  suit  is  not  brought 
upon  a  contract  It  simply  Involves  the  rec- 
ognition of  a  status  which,  if  it  exists,  is 
an  accomplished  fact  It  bears  no  resem- 
blance to  those  cases  in  which  it  is  sought  to 
enforce  the  specific  performance  of  an  agree- 
ment to  make  a  will  or  to  otherwise  com- 
pensate another  at  the  death  of  the  promisor. 
In  Hockaday  v.  Lynn,  200  Mo.  456,  loc.  clt. 
464,  98  9.  W.  685,  686  (8  L.  R.  A.  [N.  S.]  U7, 
118  Am.  St  Rep.  672,  9  Ann.  Oas.  77S), 
this  court,  after  explaining  that  deeds 
of  adoption  have  always  been  more  or  less 
strictly  construed  as  against  the  adopted 
child,  said:  "Strict  construction,  howevet, 
is  not  extended  to  the  act  of  adoption  itself. 
That  is  liberally  construed  in  favor  of  the 
child  adopted;"  citing  Parsons  v.  Parsons, 
101  Wis.  76,  77  N.  W.  147,  TO  Am.  St  Rep. 
894;  Lynn  v.  Hockaday,  supra;  Sharkey  v. 
McDermott  91  Mo.  647,  4  S.  W.  107,  60  Am. 
Rep.  270.  It  is  evident  that  a  dilld  of 
tender  years,  without  the  ability  to  contract 
or  to  understand  or  appreciate  the  contracts 
of  others,  and  placed  in  the  hands  of  stran- 
gers with  absolute  power  to  control  her 
childhood  and  direct  her  destiny,  should  re- 
ceive from  the  court  the  same  consideration 
in  respect  to  the  establishment  of  the  rights 
incident  to  her  position  that  is  extended  to 
those  able  to  control  thetr  own  contractua] 
relations.  A  rule  which  places  a  greater 
burden  upon  her  should  be  followed  with 
circumspection.  In  this  spirit  we  have  read 
the  entire  evidence  and  find  that  It  presents 
no  difficulty. 

IV.  The  evidmce  is  not  definite  as  to  the 
time  the  child  was  taken  by  Mrs.  Metz,  but  it 
was  probably  about  1865  or  1866.  At  that 
time  Mrs.  Metz  was  childless,  her  only  child, 
a  little  girl,  having  died.  The  appellant  was 
then  being  cared  fbr  in  a  convent  according 
to  the  testimony  of  one  of  respondent's  witr 
nesses,  where  she  had  been  only  a  week  or 
two.  Mrs.  Metz's  physician  and  the  parish 
priest  became  interested  in  her  condition, 
and  one  or  both  of  them  talked  with  her 
about  taking  this  little  girl.    She  determined 
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to  "adopt"  the  child,  and  coaflded  her  de- 
termination to  her  friend  Mrs.  Schweikher. 
They  talked  the  matter  over,  Mrs.  Metz 
speaking  of  her  grief  when  her  cliUd  died, 
and  that  the  priest  thought  it  might  make 
her  feel  better  to  take  this  one.  The  evl- 
d^ice  shows  that  she  also  talked  with  wit- 
nesses for  the  appellant  in  the  same  strain. 
The  result  was  that  the  child  was  brought  to 
her  bouse,  where  she  remained  for  15  years. 
She  was  placed  in  the  public  school,  which 
she  attended  for  a  while,  being  enrolled  as 
Mary  Mack.  Sl>e  was  enrolled  the  last  time 
for  the  term  beginning  in  March,  1869,  and 
her  age  then  stated  as  10  years.  So  far  as 
the  record  shows  this  ended  her  educational 
careo:.  During  that  time  Mrs.  Metz  had 
another  talk  with  her  friend  Mrs.  Sdiweik- 
her,  in  which  the  matter  of  the  adoption  of 
the  diild  was  discussed,  and  Mrs.  MetE  said, 
in  substance,  that  she  had  not  yet  adopted 
her,  and  that  it  was  unnecessary  to  do  so,  as 
her  mother  was  deed  and  her  father  had 
gone  away  and  would  never  be  back.  Mrs. 
Schweikher  suggested  that  she  could  ke^  the 
girl  without  adoption  and  hire  her  out 
During  all  the  time  she  was  in  the  Metz 
family  she  called  Mr.  and  Mrs.  Metz  "Pa" 
and  "Ma"  or  "Father"  and  "Mother."  She 
was  taught  the  dressmaking  business,  and 
"hired  out,"  when  16  or  17  years  old,  and 
earned  mon^  and  contributed  to  the  support 
of  the  family  until  late  hi  the  fall  of  1881, 
when  she  determined  to  marry  Dr.  Ensor.  A 
quarrel  then  took  place  between  her  and 
Mrs.  Metz,  and  she  left  her  home  and  took 
refuge  with  the  family  of  one  Bruns,  a  wit- 
ness for  the  respondent,  until  she  could  get 
work,  which  she  did  in  a  couple  of  weeks. 
From  this  time  on  Mrs.  Metz  talked  of  her 
ingratitude  in  leaving  her  and  marrying  Dr. 
Ensor.  What  occurred  between  thenl  is  not 
shown,  but  in  fact,  although  M^s.  Ensor 
maintained  the  most  friendly  relations  with 
Kate  Machens,  one  of  defendants  and  lega- 
tees in  the  Pleper  will,  and  with  the  family 
of  Mr.  Henry  P.  Ohlms,  'an  executor  and 
trustee  as  well  as  a  legatee  under  the  will, 
and  in  those  capacities  a  plaintiff  in  this 
case,  and  also  with  Henry  F.  Pleper,  the  tes- 
tator, who  went  to  Omaha,  where  she  resid- 
ed, for  the  purpose  of  visiting  her,  all  rela- 
tions l)etween  her  and  Mrs.  Metz  ceased. 

About  .two  years  after  the  appellant  en- 
tered the  Metz  home  a  boy  was  born  to  Mrs. 
Metz.  He  was  delicate  and  required  con- 
stant care.  Two  and  a  half  years  afterward, 
Carl,  another  son,  was  born  to  the  family, 
and  after  another  interval  this  respondent 
was  bom,  all  of  which,  we  will  assume,  gave 
tbe  child  enough  to  do  without  attending 
school. 

The  first  chapter  in  the  General  Statutes 
contains  what  used  to  be  known  as  the  State 
Census  Law  of  1865.  It  required  a  census 
to  be  taken  by  the  assessors  of  (he  respective 
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counties  In  each  of  the  years  1868  and  1876, 
sho\7lng,  anKHig  other  things,  the  approxi- 
mate ages  of  children  and  adults  on  blank 
forms  to  be  prepared  by  the  secretary  of 
state.  This  law  required  the  assessor  to 
make  an  abstract  of  such  assessment,  to  be 
returned  to  the  secretary  of  state  for  submis- 
sion to  the  General  Assembly,  and  to  deposit 
his  original  books  in  the  office  of  the  clerk 
of  the  county  court,  and  made  it  "the  duty 
of  said  clerks  to  preserve  the  same  among  the 
records  of  the  county."  This  requires  no 
other  authentication.  By  their  deposit  theiy 
became  public  records,  available  as  evidence 
of  the  facts  they  contain  to  the  same  extent 
as  other  records.  The  assessor  of  St.  Charles 
county  made  the  enumeration  and  deposited 
his  books,  Identified  on  the  outside  as  well  as 
by  the  headings  of  the  lists  on  the  Inside, 
in  the  office  of  the  clerk  of  the  county 
court,  who  produced  them,  and  so  far  as  the 
Metz  family  was  concerned,  they  wwe  Intro- 
duced in  evidence  tn  tills  cose.  The  children 
were  enumerated  by  name  in  each  case,  in- 
cluding "Mary  Metz,"  and  giving  her  age 
as  under  10  years  in  1868  and  over  10  years 
in  1876.  We  think  that  the' court  may  in- 
dulge the  presumption  that  the  facts  con- 
tained in  the  oiumeratlon  as  required  by 
law  were  obtained  in  the  usual  manner,  and 
that  the  Information  contained  In  than  is 
prima  facie  correct  One  of  the  objects  in 
the  preservation  of  public  records  required 
by  law  to  be  made  permanent  is  that  the 
facts   themselves    may    survive  living   wit- 


Thus  far  we  have  confined  ouselves  to  the 
discussion  of  matters  recorded,  admitted,  or 
proven  by  respondent.  These  are  the  facts 
around  which  all  contested  matters  must 
be  grouped,  and  by  reference  to  which  they 
must  be  judged.  We  have  already  held  that 
the  testipiony  of  Mrs.  Ensor  is  before  us  for 
consideration.  The  earnestness  of  counsel  tn 
her  cross-examination  has  furnished  a  back- 
ground from  which  her  courtesy  and  candor 
becomes  apparent.  SPie  states,  in  substance, 
that  her  coming  to  the  Metz  home  with  her 
father  is  about  her  first  recollection ;  that 
she  worked  from  the  beginning ;  that  her  fa- 
ther, who  had  married  in  the  meantime, 
came  In  about  two  years  to  get  her,  and  that 
Mrs.  Metz  did  not  want  to  let  her  go;  that 
he  finally  offered  to  let  her  stay  a  wbUe 
longer,  -  but  Mrs.  Metz  objected,  saying,  In 
substance,  that  she  did  not  want  her  at  all 
unless  she  could  have  her  as  her  own 
child,  and  that  finally,  in  the  presence  of 
Dr.  Bruere,  some  papers  were  drawn  up  and 
signed  by  Mr.  and  Mrs.  Metz,  Mrs.  Metz  sign- 
ing with  her  mark,  as  she  could  not  write. 
Ihey  cried,  and  Mrs.  Metz  said  she  was 
their  little  girl  and  no  one  could  take  her 
away.  The  children  were  delicate,  and  she 
assisted  in  caring  for  them  and  la  doing  the 
family  worli;  when  she  was  out  of  sdiool. 


MrsL  Meti  took  in  plain  sewing.  She  was 
delicate  as  well  as  the  children.  That  she 
ceased  gohig  to  school  when  12  years  old  and 
devoted  her  time  to  the  work.  That  when 
she  was  16  or  17  years  old  she  learned 
dressmaking,  and  during  the  next  five 
years  assisted  In  the  support  of  Che 
family  in  that  way.  That  In  the  household 
and  among  the  family  connections  she  was 
always  known  by  the  name  of  Mary  Metz, 
and  called  the  Metzes  "Father"  and  "Moth- 
er." Mrs.  Metz  told  her  to  go  by  that  name 
That  she  -always  called  Mr.  Fieper  Uncle 
Henry  and  he  called  her  Mary.  Her  fa- 
ther visted  her  again  in  the  Metz  home  when 
she  was  about  22  years  old.  She  did  not 
know  him,  and  he  waa  Introduced  by  the 
Metzes.  She  also  said  that  she  was  some- 
times called  Mary  Mack  outside  the  Pieper 
circle.  She  also  said  that  she  had  had  no 
association  with  the  Metzes  since  she  left 
her  home  before  her  marriage. 

There  were  a  number  oi  witnesses  testify- 
ing in  appellant's  behalf  who  had  known  her 
in  the  Metz  home,  and  it  was  a  notable  char- 
acteristic of  this  evidence  that  she  worked — 
as  one  of  them  expressed  it,  she  always 
worked.  The  evidence  on  both  sides  said 
that  she  always  called  Mr.  and  Mrs.  Metz 
"Father"  and  "Mother"  or  "Pa"  or  "Ma." 

It  ia  a  notable  feature  of  the  trial  that  the 
respondent  did  not  call  upon  any  of  the 
members  of  his  family  .to  testify  in  bis  be- 
half, although  the(y  must  have  known  the 
facts  relating  to  the  appdlant's  life  since 
she  came  to  the  Mets's  home.  The  Plepers, 
Banches,  Ohlmses,  and  Metzes  were  a  large 
circle  in  St  Charles,  and  his  counsel  t^  us 
in  their  brief  that  these  people  are  in  posi- 
tion to  know  the  facta  relating  to  this  al- 
leged adoption.  We  are  in  perfect  accord 
with  them  in  this  respect  and  no  reason  is 
suggested  why  they  would  be  unwilling  to 
speak  truthfully  to  prevent  the  consummation 
of  a  wrong  against  one  of  their  own  blood. 
There  would  be  no  indelicacy  in  calling 
upon  them  to  protect  him  against  a  stran- 
ger. Under  these  circumstances,  we  are  not 
convinced  that  it  is  indelicate  In  Mrs.  Bnscv 
to  leave  them  perfectly  free  to  favor  him  by 
their  silence.  That  she  did  so  has  not  made 
any  unfavorable  impression  upon  us.  If 
Mrs.  Metz  is  not  protected  by  her  coverture 
from  the  consequences  which  ordinarily  fol- 
low the  rdation  she  voluntarily  assumed 
during  the  16  years  which  followed  her  first 
Introduction  to  appellant  we  think  the  re- 
lation of  foster  mother  and  adopted  daui^- 
ter  is  conclusively  shown  to  have  existed  be- 
tween them.  Bven  before  she  ever  saw  the 
child  she  determined  to  adopt  her  as  her  own 
child.  There  can  be  no  mistake  about  thla, 
because  it  is  the  language  of  the  respondent's 
ovm  witness  interrogated  by  his  own  counseL 
It  constitutes  the  foundation  of  the  testi- 
mony of  Mrs.  Schweikh«r.    It  Is  tme  that 
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she  was  old  and  bedfast  and  almost  blind, 
but  this  word  "adopt"  rose  clearly  In  her 
mind  as  the  moming  sun.  TJnder  these  cir- 
comstanoes,  and  with  this  declaration  upon 
her  tongue,  the  child  was  received  by  Mrs. 
MetE.  When  she  had  received  her  a  new 
inspiration  came  to  her.  SJie  saw  Mra. 
Schwellcher  again,  and  apparently,  in  a  con- 
fidential mood,  suggested  that  having  the 
child  In  her  possession  and  its  father  bar- 
ing gone,  probably  never  to  return,  it  would 
be  unnecessary  to  adopt  it  With  this  in  our 
minds  we  are  prepared  to  interpret  the  next 
scene  In  the  act  of  adoption.  The  wanderer 
returned.  He  had  remarried  and  wanted  his 
child  and  came  for  It.  It  is  not  clear  from 
the  testimony  whether  this  was  before  or 
after  the  advice  that  Mrs.  Schwellvher  bad 
given  her  that  the  child  might  profitably  be 
hired  out.  It  makes  but  little  difference,  for 
the  hope  of  profit  without  adopting  the  child 
disappeared  upon  the  reappearance  of  Mr. 
McCauliff.  It  then  became  a  question  wheth- 
er she  could  keep  her  at  all. 

We  learn  from  the  Inspection  of  the  cen- 
sus enumeration  of  1868  that  Bernard  had 
then  been  bom  to  Mrs.  Metz.  He  is  describ- 
ed to  us  bt  the  evidence  as  a  weakly  child,  af- 
flicted with  eczema,  which  covered  his  entire 
body,  so  that  he  had  to  be  wrapped  in 
greased  cloths  and  required  great  attention. 
The  next  child,  Charles,  was  also  imminait, 
for  he  is  listed  by  name  in  the  same  enumer> 
atlon.  It  is  natural  that  Mrs.  Metz  would 
have  been  loth  to  part  with  the  little  girl  at 
such  a  time.  We  hare  no  reason  to  disbe- 
lieve the  statement  In  evidence  that  she 
cried,  or  that  she  consented,  when  pressed, 
to  put  in  writing  the  agre^uent  to  adopt 
the  child  upon  Mr.  McCaulifTs  demand. 
There  was  no  lawyer  present,  and  the  testi- 
mony indicates  that  there  was  In  that  fami- 
ly little  to  pay  for  such  a  luxury.  It  is  nat- 
ural ttiat  Mr.  McCauliff,  bent  only  on  pro- 
tecting bis  child,  should  have  put  the  paper 
in  bis  pocket  and  carried  it  away. 

The  evidence  Is  indisputable  that  the  ap- 
pellant, from  the  time  she  entered  the  Metz 
home  at  the  age  of  seven  years  until  No- 
vember, 1881,  nearly  five  years  after  she  had 
attained  her  majority,  industriously,  loving- 
ly, and  faithfully  performed  every  duty  in 
and  to  that  family  as  well  as  a  natural  child 
could  have  done.  In  reading  the  evidence  we 
are  impressed  that  the  feeling  that  supported 
her  in  this  respect  was  closely  akin  to  true 
filial  affection.  The  relation  of  adoption  im- 
posed no  greater  or  more  sacred  duty  upon 
her  than  would  the  relation  of  a  natural 
child.  One's  duty  of  love  and  affection  does 
not  end  with  his  majority,  it  is  true,  but  an 
additional  duty  arises  to  make  Us  own  life 
fruitful.  There  is  nothing  in  this  case  to 
suggest  anything  in  the  lives  of  the  Metzes 
that  call  upon  a  daughter  for  further  sacri- 
fice.   The  defense  against  this  claim  is  not 
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founded  to  any  extent  upon  the  theory  that 
she  faUed  to  respond  to  the  call  of  her  foster 
parents  in  every  need  for  her  services.  She 
remained  in  the  family  and  helped  care  for 
the  respondent  until  he  was  three  years 
older  than  she  was  when  she  came.  He,  in 
his  weakness,  needed  her  services,  which 
were  freely  given,  and  he  suggests  no  rea- 
son why  he  should  not  have  gladly  surrend- 
ered her  to  her  own  life  when  the  opportuni- 
ty came  to  her  to  marry.  It  was,  as  we  are 
told  in  the  evidence,  this  laudable  desire 
for  a  life  of  her  own,  to  which  she  was  en- 
titled, which  angered  her  foster  mother  and 
provoked  the  remark  that  she  was  ungrate- 
ful. We  think  that  long  before  this  she  had, 
by  her  faithfulness  established  her  right  to 
be  an  adopted  child,  and  that  she  did  not 
forfeit  it  by  her  marriage.  We  think  that 
the  expression  used  in  the  respondent's  brief 
to  the  effect  that  she  is  "a  child  for  revenue 
only"  comes  in  bad  taste  from  one  who  has 
so  evidently  profited  by  her  childhood. 

V.  It  is  not  necessary  to  notice  seriously 
the  point  made  by  the  respondent  that  the 
appellant's  answer,  which  states  thnt  she  is 
an  adopted  child  of  Mrs.  Metz,  Is  insufficient 
to  cover  the  facts  of  this  case  "because,  un- 
less erpreesly  negatived,  the  allegation  of 
such  contract  will  be  held  to  Intend  a  writ- 
ten contract"  In  onr  quest  for  the  meaning 
of  this  we  note  a  reference  to  those  authori- 
ties which  hold  that  when  under  the  Statutes 
of  Frauds  a  written  contract  is  necessary  to 
support  the  action  the  contract  alleged  will 
be  presumed  to  be  In  writing  though  not  so 
pleaded.  The  nde  has  no  application  to 
this  case. 

[9,10]  yi.  Mrs.  Metz  at  the  time  of  the 
adoption  of  the  appellant  by  herself  and  hus- 
band, being  a  married  woman,  could  not,  it 
Is  contended,  by  reason  of  her  coverture, 
make  a  personal  contract,  and  that  her  at- 
tempt to  create  the  relation  was  futile  as  to 
her.  We  think  the  great  weight  of  authority 
Is  to  the  effect  that  this  disability  \a  personal 
to  herself,  and  will  be  taken  as  waived,  un- 
less she  elects  to  interpose  it  as  a  defense  in 
some  proceeding  against  herself  or  her  prop- 
erty. It  has  been  so  held  by  this  court  in 
Smoot  v.  judd,  161  Mo.  673,  61  S.  W.  854, 
84  Am.  St.  Rep.  738,  in  which  the  court, 
through  Yalliant,  J.,  said :  "She  could  make 
her  defense  good  If  she  chose  to  do  so,  or 
she  coold  waive  it  and  let  judgment  go 
against  her,  and  if  she  waived  it  and  let  the 
Judgment  go  she  could  not  afterwards  com- 
plain." Elliott,  In  his  excellent  work  on  Con- 
tracts (volume  1,  I  42d),  says:  "Only  the 
married  woman  or  her  privies  in  blood  repre- 
sentaticwL  or  estate  can  set  up  coverture  as  a 
defense.  Mo  one  else  can  do  it  for  her  or 
compel  her  to  do  it"  In  this  case  the  de- 
fense is  interposed  by  one  who  is  not  claim- 
ing through  her  or  seeking  to  recover  any 
part  of  her  estate,  and  who  is  only  seeking 
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In  a  conateral  proceeding,  to  participate  In  a 
legacy  bequeathed  In  the  wlU  of  one  who  had 
no  connection  with  the  adoption.  The  au- 
thorities seem  to  be  numerous  in  all  Jurisdic- 
tlons  that  a  married  woman  is  estopped  in 
equity  from  Interposing  coverture  as  a  de- 
fense in  cases  where  she  Is  attempting  to 
enforce  a  right  inconsistent  with  her  previ- 
ous conduct  upon  which  the  other  party  has 
relied.  2  Pomeroy's  Jurisprudence,  §  814.  We 
cannot  express  the  rule  more  tersely  than  In 
the  language  of  the  St  Louis  Court  of  Ap- 
peals by  Reynolds,  P.  J.,  in  Horton  v.  Troll, 
183  Mo.  App.  loc.  clt.  690,  167  S.  W.  1084,  as' 
follows : 

"It  is  safflcient  to  say  that,  tested  by  the 
man;  cases  wliich  have  been  before  our  own 
courts,  it  establishes  the  fact  of  adoption  by 
the  acts  which  estop  both  Dr.  and  Mrs.  Dun- 
ham, and  those  claiming  under  them,  adversely 
to  respondents,  from  now  disputing  it.  That 
adoption  may  be  established  by  acts  and  con- 
duct, where  no  legal  deed  of  adoption  has  been 
executed  and  recorded  in  due  form  of  law,  has 
been  settled  in  our  state  by  many  decisions  of 
our  Supreme  Court  as  well  as  of  the  Courts  of. 
Appeals.  In  passing  see  Sharkey  v.  McDermott 
et  al.,  supra;  Healey  v.  Simpson,  113  Mo.  340, 
20  S.  W.  881;  Nowack  v.  Berger,  133  Mo.  24, 
84  S.  W.  489  [31  L.  R.  A.  810,  54  Am.  St.  Rep. 
663] ;  Lynn  v.  Hockaday,  162  Mo.  Ill,  61  S. 
W.  886  [85  Am.  St  Rep.  480];  Hockaday  v. 
Lynn,  200  Mo.  456,  98  S.  W.  585  [8  L.  B.  A. 
(N.  S.)  117,  118  Am.  St.  Rep.  672,  9  Ann.  Cas. 
775];  Wales  v.  Holden,  209  Mo.  552,  108  S. 
W.  88;  Westerman  v.  Schmidt  et  al.,  80  Mo. 
App.  344;  Thomas  v.  Maloney  et  al.,  142  Mo. 
App.  193,  126  S.  W.  522." 

The  meaning  of  this  Is  simply  that  the 
court  win  not  permit  itself  to  be  made  the 
Instrument  of  fraud  whether  it  be  perpetrat- 
ed by  wife  or  spinster.  We  said  in  Sharkey 
V.  McDermott,  supra: 

"In  this  class  of  cases  it  is  impossible  to  esti- 
mate, by  any  pecuniary  standard,  the  value  to 
the  recipient  of  the  services  rendered,  and  such 
services  are  not  designed  or  intended  to  be  so 
measured.  The  contract  Is  originally  so  created 
that  the  consideration  which  the  party  receives 
cannot  be  returned,  and  after  the  performance 
of  the  services  it  is  beyond  the  power  of  the 
party  and  of  the  courts  to  restore  the  plaintiff 
in  such  cases  to  the  situation  in  which  he  was 
before  the  contract  was  made.  Browne,  Stat- 
ute of  Frauds,  §  463." 

Each  and  every  word  In  the  foregoing  quo- 
tation applies  with  equal  force  In  this  case. 
It  Is  a  solemn  farce  to  say  that  when  one 
takes  a  child  of  tender  years,  absolutely  in- 
capable of  contracting  either  In  fact  or  In 
law,  and  appropriates  it  to  all  the  purposes  of 
her  own  convenience,  teaches  It  to  call  her 
mother  and  to  take  the  place  of  a  child,  it  is 
simply  a  contract  relation,  which  may  be 
cast  off  after  the  fruit  bus  been  eaten.  The 
state  Is  necessarily  a  party  to  such  a  pro- 
ceeding In  its  capacity  as  guardian  and  pro- 
tector of  the  child. 


It  we  sbonld  beUere  the  testimony  of  Mrs. 
Scbweikher,  which  was  Indorsed  by  the  re- 
spondent wben  he  introduced  her  deposition 
in  his  own  behalf,  tills  proceeding  was  frand- 
nlently  conceived  and  fraudulently  conducted 
from  the  beginning.  When  Mrs.  Mets  re- 
ceived the  child  from  the  priest  In  pursuance 
of  her  determination  to  adopt  it  she  deter- 
mined its  proposed  status  with  respect  to 
herself  by  the  use  of  that  word.  When  she 
determined  not  to  adopt  It  because  Its  father 
would  never  come  back,  and  she  could  ap- 
pr<^rlate  Its  companionship  and  services 
without  that  formality,  she  determined  upon 
a  deliberate  wrong,  which  the  courts  cannot 
consummate.  Although  the  respondent  has 
been  willing  to  press  this  theory  in  his  strug- 
gle for  these  legacies,  we  do  not  believe  his 
mother  contemplated  this  wrong.  We  do  be- 
lieve that  up  to  the  time  the  appellant  mar- 
ried, or  determined  to  marry,  and  withdrew 
the  contribution  of  her  earnings  from  the 
family  support  she  Intended  honestly  to  per- 
form the  obligation  she  incurred  in  appro- 
priating to  her  own  control  the  lUe  of  the 
child,  who  thereby  became  her  daughter  by 
adoption. 

[11]  yil.  Unless  we  can  Judicially  create 
a  new  and  special  meaning  of  the  word 
"heirs,"  as  used  in  item  24  of  Mr.  Pieper's 
will,  the  appellant  has  the  right  to  partici- 
pate equally  with  Herman  C.  Metz  in  the  re- 
siduary legacy  bequeathed  to  the  heirs  of 
Mrs.  Metz  under  that  item.  By  the  tenna  of 
the  statutes  relating  to  the  distribution  of 
estates,  and  the  right  of  adopted  children  to 
participate  therein,  she  is  witliin  the  mean- 
ing of  the  word  used  by  the  testator  In  de- 
fining the  objects  of  his  bounty,  and  we  can 
only  see  that  this  will,  as  indicated  by  Its 
language,  is  given  full  effect 

[12, 1S]VIIL  The  disposition  under  the 
win  of  the  legacies  bequeathed  to  Mrs.  Metz 
under  Items  12  and  21 — that  is  to  say,  the 
bequest  of  ?5,000  In  the  former  and  one- 
thirteenth  interest  In  the  bank  stock  trust 
created  by  the  latter — presents  much  greater 
difficulty,  depending,  as  it  does,  entirely  up- 
on the  construction  of  the  words  "lineal  de- 
scendants" in  their  application  to  these  be- 
quests as  used  in  section  646  of  the  Revised 
Statutes  of  1900. 

In  the  late  case  In  re  Cnpple's  Estate,  272 
Mo.  466, 198  S.  W.  566,  we  held  that  under  the 
terms  of  section  309  of  the  Revised  Statutes 
of  1908,  relating  to  the  collateral  inheritanoe 
tax,  the  children  of  Mrs.  Scudder,  adopted 
daughter  of  the  testator,  were  hla'dlrect  lineal 
descendants  within  the  meaning  of  the  clause 
which  exempted  any  legacy  to  the  father, 
mother,  husband,  wife,  legally  adopted  chil- 
dren, or  direct  lineal  descendants  of  the  tes- 
tator from  the  tax.  In  that  case  It  will  be 
observed  that  the  daughter  was  the  adopted 
child  and  heir  of  the  testator  himself,  and 
that  the  legatees  were  In  the  direct  line  of 
descent  from  him  through  her.    We  very  prop- 
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erly  held  In  tbat  case  that  adopted  children 
were  dasaifled  among  the  natural  children  of 
the  adopter  by  the  terms  of  the  statute  be- 
fore as;  that  the  statute  of  adoption  made 
them  heirs  as  well  as  children  of  the  adopt- 
er; and  that  this  conferred  upon  them  the 
element  of  transmission  as  children  through 
the  channels  provided  by  our  statute  of  de- 
scents and  distributions. 

The  case  before  us  presents  a  very  differ- 
ent aspect.  Under  the  statute  of  adoption 
the  child  inherits  only  from  his  adt^ting 
parent  and  does  not  become  the  heir  of  col- 
lateral kindred  of  such  parent  Lynn  v. 
Hockaday,  supra.  In  this  case  she  was  not 
an  heir  of  Mr.  Fieper  nor  could  she  become 
so  by  the  death  of  any  intermediate  kindred, 
but  was  the  heir  of  Mrs.  Metz,  by  which  de- 
scription she  was  designated  in  the  bequest 
This  case  turns,  therefore,  so  far  as  these 
two  legacies  are  concerned,  upon  the  mean- 
ing of  the  words  "lineal  descendants"  as 
used  In  section  646  of  the  Sevlsed  Statutes, 
to  which  we  bare  already  referred. 

We  think  the  question  so  presented  was 
determined  by  this  court  In  Bramell  t, 
Adams,  146  Mo.  70,  47  S.  W.  931,  and  Mo- 
Menamy  v.  Kempelmann,  273  M  450,  200 
S.  W.  1075.  In  those  cases  we  heiU  that  the 
word  "relatlTe,"  as  used  in  the  same  section, 
referred  to  relatives  by  consanguinity  only, 
and  that  the  blood  of  the  testator  was  the 
key  to  his  Intention.  This  principle,  when 
applied  to  this  case,  leads  irresistibly  to  the 
conclusion  that  the  Legislature,  which  used 
the  word  in  that  restricted  sense,  did  not 
forget  the  reason  which  actuated  U^em  be- 
fore finishing  the  same  sentence,  ana  extend 
the  meaning  of  the  word  "descendants"  so 
as  to  divert  his  provision  for  his  relatives  to 
channels  outside  the  flow  of  his  own  blood. 
We  adhere  to  the  reason  of  our  former  rul- 
ings, and  bold  that  this  appellant  is  not  en- 
titled to  take  as  a  lineal  descendant  of  Mrs. 
Metz  an  Interest  In  the  legacies  bequeathed 
to  her  in  items  12  and  21  of -the  wllL 

The  decree  of  the  trial  court  is  therefore 
reversed  In  so  far  as  it  applies  to  the  re- 
spective' rights  Involved  in  this  appeal,  and 
the  matter  remanded  to  the  circuit  court  for 
St.  Charles  county  for  further  proceedings  la 
connection  with  the  principal  case,  In  ac- 
cordance with  the  views  here  expressed. 

RAILET,  -O.,  dissents  in  separate  opinion. 

PBB  CUBIAM.  The  foregoing  opinion  In 
Division  is  adopted  by  the  Court  in  Banc. 
BONI>,  C.  J.,  concurs  In  result.  BLAIK  and 
WOODSON,  JJ.,  concur.  WILLIAMS,  J., 
concurs  In  part  and  dissents  In  part,  in 
separate  opinion.  FABIS,  J.,  dissents. 
O&AYES,  J.,  dlBsoits  in  separate  opinion,  In 
which  WALKBB,  J.,  Joins. 

KAIL1JZ,  C.  (dissenting).  The  original  pe- 
tition asked  for  the  construction  of  the  terms 


of  the  will  of  Heniy  F.  Fieper,  deceased. 
Herman  O.  Mets  and  Mary  Ehisor  were  de- 
faidants  in  above  action.  This  appeal,  taken 
by  defendant  Mary  Bnsor,  involves  a  eepa- 
rate  controversy  between  her  and.  the  de- 
fendant Herman  C.  Metz  over  the  legacies 
bequeathed  to  Elizabeth  Metz  by  the  terms 
of  the  will  of  Henry  F.  Fieper.  Herman  0. 
Metz  is  the  son  of  Elizabeth  Metz,  and  Mary 
Ensor  claims  to  be  her  adopted  daughter. 
At  the  time  of  the  alleged  adoption  of  Mary 
Ensor  by  Elizabeth  Metz,  between  the  years 
1865  and  1870,  it  is  conceded  that  Elizabeth 
Metz  was  a  married  woman  and  living  with 
her  husband.  Mr.  Metz  died  about  1892  or 
1893.  Elizabeth  Metz  died  in  February,  1914. 
Henry  F.  Fieper  died  March  12, 1914.  Eliza- 
beth Metz  was  the  sister  of  Henry  F.  Fieper. 

L  As  Mrs.  Metz  was  a  married  woman 
at  the  date  of  the  alleged  adoption  of  Mary 
Ensor  in  1865  or  1866,  and  that  relation  con- 
tinued until  the  death  of  hf>r  husband  in 
1892,  and  as  she  was  net  <AOwn  to  have  had 
a  separate  estate  or  to  be  contracting  with 
reference  thereto,  in  regard  to  the  alleged 
adoption,  I  am  of  the  opinion  that  she  was 
Incapable  of  making  the  alleged  agreement 
or  contract  for  adoption.  Nor  does  the  rec- 
ord show  that  she,  in  any  manner,  rectified 
her  original  acta  after  she  became  discovert 

It  is  not  shown  that  any  written  contract 
of  adoption  was  ezecnted  by  Mrs.  Metz  and 
her  husband.  Nor  does  it  appear  that  she, 
at  the  time  of  said  alleged  adoption,  pos- 
sessed a  separate  estate  or  any  kind  of  prop- 
erty. 

According  to  our  conception  of  the  laws 
of  Missouri  in  1865-66,  Mrs.  Metz  had  no  le- 
gal capacity  to  adopt  Mrs.  Ensor,  and  could 
not  confer  upon  the  latter  the  status  of  an 
adopted  chUd,  under  the  facts  disclosed  by 
the  record  in  tills  case.  Biggins  v.  Peltzer, 
49  Mo.  loc.  dt  156,  157;  Wemecke  et  al.  v. 
Wood,  Adm'r,  66  Mo.  loc.  clt  358 ;  Boatmen's 
Savings  Bank  v.  ColUns,  75  Mo.  280,  281; 
Musick  y,  Dodson,  76  Mo.  loc  dt  625,  43 
Am.  Bep.  780;  Alexander  v.  Lydick,  80  Mo. 
loc.  dt  346;  Coe  v.  Bitter,  86  Mo,  loc  dt 
282,  283;  Gwin  v.  Smurr,  101  Mo.  loc. 
clt  550,  14  S.  W.  731;  Rush  v.  Brown, 
101  Mo.  loc  dt  500,  14  S.  W.  735;  McBey- 
nolds  T.  Orubb,  160  Mo.  loc  dt  363,  61  S.  W. 
822,  73  Am.  St  Rep.  448 ;  Smoot  v.  Judd,  161 
Mo.  loc  clt  686,  61  S.  W.  854,  84  Am.  St 
Rep.  738;  Smoot  v.  Judd,  184  Mo.  loc  clt 
541,  542,  83  S.  W.  481;  O'ReUly  v.  Kluender, 
193  Mo.  676,  91  S.  W.  1033.  I  do  not  agree 
with  my  Associate  that  it  was  a  personal 
privilege  with  Mrs.  Metz  in  seeking  to  avoid 
the  alleged  adoption  agreement,  as  Mary  En- 
sor, in  this  case,  attampted  to  plead  and  re- 
lied upon  a  contraot  made  with  Mrs.  Metz, 
and,  in  attempting  to  show  same,  the  facts 
dlsdosed  her  incapadty  to  make  any  such 
agreement 

I  do  not  think  the  case  of  Smoot  v.  Judd, 
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161  Mo.  673,  61  S.  W.  854,  84  Am.  St  Rep. 
738,  dted  In  Commissioner  Brown's  opinion, 
is  applicable  to  the  facts  of  this  case.  In 
the  Smoot-Judd  Case  the  husband  and  wife 
bad  been  sued  jointly,  but  the  petition  faUed 
to  allege  that  they  were  husband  and  wile. 
This  was  after  the  adoption  of  the  Marrtea 
Woman's  Act  of  1SS9  (Laws  1889,  p.  108). 
The  wife  was  served  with  process  and  failed 
to  set  up  her  coverture.  It  was  held  that  on 
the  record  thus  made,  in  a  collateral  proceed- 
ing, the  Judgment  against  her  was  not  a  nul- 
lity. It  did  not  involve  the  question  of  per- 
sonal privilege,  because  the  wife  was  still 
alive  during  all  the  proceedings.  Again,  the 
son  of  Mrs.  Metz  Is  claiming  the  whole  of 
the  legacy  In  this  case,  and  we  see  no  reason 
why  he  would  not  be  competent  to  challenge 
the  Invalidity  of  the  agreement  alleged  to 
have  been  made  with  his  mother  in  regard 
to  said  adoption.  Especially  is  this  so  when 
Mary  Ensor  pleads  such  an  agreement,  as  It 
devolves  upon  her  to  establish  one  authoriz- 
ed by  the  law. 

In  view  of  the  foregoing  authorities,  I  am 
of  the  opinion  that  the  trial  court  reached  a 
correct  conclusion  as  to  the  status  of  Mrs. 
Ensor,  and  hence  dissent  from  the  opinion  of 
my  Associate  as  to  her  legal  rights  in  the 
case.  ' 

6RAVE>S,  -3.  I  adopt  the  foregoing  opin- 
ion of  RAILEX,  C,  as  my  dissenting  opinion 
In  this  case. 

WILLIAMS,  J.  (concurring  in  part  and 
dissenting  in  part).  {14]  I  concur  in  the  re- 
sult of  all  of  the  majority  opinion  except 
paragraph  8,  to  which  paragraph  I  dissent 

In  my  opinion,  Mary  Ensor,  the  adopted 
child  of  Mrs.  Metz  (the  legatee  in  tl^e  will), 
is  a  "lineal  descendant"  of  said  legatee,  with- 
in the  meaning  of  that  term  as  used  in  sec- 
tion 546,  R.  S.  190d.  The  cases  of  Bramell 
V.  Adams,  146  Mo.  70,  47  S.  W.  931,  and  Mc- 
Menamy  t.  Kempelmann,  273  Mo.  450,  200 
S.  W.  1075,  cited  and  relied  upon  by  the  ma- 
jority opinion  as  supporting  the  contrary 
view,  are,  as  I  read  them,  not  in  point. 

In  the  Bramell  Case  the  legatee  was  the 
child  of  a  child  of  the  testator's  wife  by  a 
former  marriage,  and  was  therefore  not  re- 
lated by  blood  to  the  testator.  The  court 
merely  held  that,  since  the  legatee  was  not 
a  blood  relative  of  the  testator,  "she  was  not 
a  relative"  of  the  testator  within  the  mean- 
ing of  section  546,  R.  S.  1909,  and  that  there- 
fore the  legacy  lapsed  when  the  legatee  pre- 
deceased testator. 

That  case  can  supply  no  aid  in  the  solution 
of  the  case  at  bar,  because  here  the  legatee 
Kos  a  blood  sister  of  the  testator,  and  was 
therefore,  under  any  theory  of  construction, 
a  "relative"  of  the  testator,  within  the  mean- 
ing of  said  statute.  In  the  case  at  bar  the 
question  is  whether  an  adopted  child  Is  a 
"lineal  descendant"  of  an  adoptive  parent 


Oegatee)  wltfaln  the  meaning  of  tfae  same 
statute,  and  this  point  was  In  no  manner  in- 
volved or  passed  upon  by  the  Bramell  Case. 

The  McMenamy  Case  went  no  further  than 
to  construe  the  word  "relative"  contained  in 
a  clause  of  a  wUL  It  In  no  manner  under- 
took to  construe  the  phrase  "lineal  descend- 
ant"  contained  In  said  statute,  for  the  very 
simple  reason  that  the  statute  was  In  no 
wise  involved. 

Returning  now  to  the  case  at  bar:  Mrs. 
Metz,  the  devisee,  was  the  blood  sister,  and 
therefore  undoubtedly  a  relative,  of  the  tes- 
tator, within  the  meaning  of  said  statute. 
She  died  before  the  testator,  leaving  as  one 
of  her  survivors  her  adopted  daughter,  Mrs. 
Ensor.  The  question  arises,  Is  Mrs.  Ensor 
a  "lineal  descendant"  (within  the  terms  of 
said  statute),  not  of  testator,  but  of  her 
adopting  mother,  Mrs.  Metz,  the  l^atee  nam- 
ed in  the  will? 

So  far  as  I  am  Informed  the  question  is 
one  of  first  impression  in  this  court 

The  closest  approach  to  the  question  is  the 
recent  decision  by  Division  1  in  Re  Cupples' 
Estate,  272  Mo.  465,  199  S.  W.  556,  holding 
that  the  natural  child  of  an  adopted  child 
is  "a  direct  lineal  descendant"  of  the  adop- 
tive parent  (the  testator),  wltMn  the  mean- 
ing of  section  309,  B.  S.  1909,  of  the  Collat- 
eral Inheritance  Tax  Statute.  I  am  unable 
to  harmonize  some  of  the  logic  of  that  case 
with  the  majority  opinion  in  the  present 
case,  but,  on  the  other  hand,  much  of  the 
language  used  in  the  Cupples  Case  might 
w£ll  be  used  to  sustain  the  view  that  Mrs. 
Ensor  l»a  "lineal  descendant"  of  her  adop- 
tive parent,  Mrs.  Metz. 

Almost  the  exact  question  now  under  dis- 
cussion was  passed  upon  in  Warren  v.  Pres- 
cott  84  Me.  483,  loc.  cit  486-488,  24  Atl.  948, 
17  L.  R.  A.  436,  30  Am.  St  Rep.  370. 

Section  10,  c.  74,  R.  S.  Maine  1883,  reads 
as  follows: 

"When  a  relative  of  the  testator,  having  a 
devise  of  real  or  personal  property,  died  before 
the  testator,  leaving  lineal  descendants,  tbey 
take  such  estate  as  would  have  been  .taken  by 
such  deceased  relative  if  he  had  survived." 

The  court  held  that  an  adopted  child  was 
a  "lineal  descendant"  of  the  adoptive  parent 
Gegatee)  within  the  meaning  of  said  statute. 

From  a  review  of  that  case  it  .appears  that 
the  status  of  an  adopted  child  in  Maine  Is 
not  so  unlike  the  status  of  an  adopted  child 
in  Missouri  as  to  render  the  case  inapplicable 
here,  but  on  the  other  hand,  the  status  of 
tfae  adopted  child  in  the  two  states  is  suffi- 
ciently similar  to  make  the  decision  very 
much  in  point  here.  In  that  case  the  court 
used  the  following  clear  and  concise  lan- 
guage: 

"The  question  is  whether  an  adopted  child  can 
take  a  legacy  given  to  one  of  its  adopting  par- 
ents, and  thus  prevent  the  legacy  from  lapsing^ 
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when  tbe  legatee  dies  before  the  testator.  Then 
is  no  donbt  that  a  child  bom  in  lawful  wedlock 
can  BO  take.  Bat  in  Uiis  particular  does  an 
adoptnd  child  possess  the  game  rigrht?  We  think 
80.  With  two  exceptions,  neither  of  which  is 
applicable  to  such  a  case,  an  adopted  child  be- 
comes, 'to  all  intents  and  purposes,  the  child 
of  his  adopters,  the  same  as  if  bom  to  them  in 
lawftil  wedlock.'  Such  is  the  express  language 
of  our  statute  in  relation  to  the  adoption  of  chU- 
dren.     R.  S.  c.  67,  {  35. 

"Tbe  exceptions  are,  first,  that  an  adopted 
child  shall  not  inherit  prgperty  expressly  limit- 
ed to  the  heirs  of  the  body  of  the  adopters;  and, 
secondly,  that  an  adopted  child  shall  not  in- 
'  herit  property  from  their  (the  adopters')  lineal 
or  collateral  kindred  by  right  of  representation. 
B.  S.,  c.  67,  t  3& 

"It  is  plain  that  neither  of  these  exceptions 
is  applicable  to  the  qnestion  now  under  consid- 
eration. They  relate  to  the  right  to  inherit  a* 
heirs  at  law,  and  not  to  the  right  to  take  under 
a  will.  To  illustrate,  we  will  suppose  that  one 
of  the  adopting  parents  is  possessed  of  an  es- 
tate expressly  limited  to  the  heirs  of  his  body. 
By  virtue  of  tbe  first  exception,  an  adopted  child 
cannot  inherit— that  is,  cannot  take  as  an  heir 
at  law— this  estate  or  any  portion  of  it.  It 
must  go  to  those  to  whom  it  is  expressly  limited. 
But  an  adopted  child  may  rightfully  inherit  an 
estate  not  so  expressly  limited.  With  respect 
to  such  an  estate  he  must  be  regarded  as  a 
child,  an  heir,  and  a  lineal  descendant  of  his 
adopting  parents,  the  same  as  if  he  had  been 
born  to  them  in  lawful  wedlock.  By  force  of 
the  second  exception,  an  adopted  child  cannot 
be  regarded  as  an  heir  at  law  of  his  adopting 
parents'  kindred.  By  adoption  the  adopters 
can  make  for  themselyes  an  heir,  but  they  can- 
not thus  make  one  for  their  kindred.  To  this 
extent  the  two  exceptions  named  operate  as  a 
limitation  upon  the  rights  of  an  adopted  child. 
But  in  all  other  particulars  he  is  the  child,  the 
heir,  and  a  lineal  descendant  of  the  adopting  par- 
ents, to  all  intents  and  purposes,  the  same  as  if 
he  had  been  bom  to  them  in  lawful  wedlock. 
And  within  the  rights  and  powers  thus  conferred 
upon  him,,  and  without  Infringement  of  either 
of  the  exceptions  referred  to,  an  adopted  child 
may  take  a  devise  or  legacy  given  by  will  to 
one  of  his  adopting  parents,  and  thus  prevent 
the  devise  or  legacy  from  lapsing,  in  case  the 
parent  dies  before  the  testator,  precisely  the 
same,  and  with  the  same  limitations,  as  if  he 
were  a  child  horn  to  such  parent  in  lawful  wed- 
lock. 

"In  such  a  case  a  child  bom  in  lawful  wedlock 
does  not  Inherit'  the  devise  or  legacy  from  his 
parents'  kindred.  One  who  takes  under  a  will 
does  not  'inherit.'  To  Inherit  is  to  take  as  an 
heir  at  law,  by  descent  or  distribution.  To  take 
under  a  will  is  not  to  inherit.  And  when  an 
adopted  child  takes  a  legacy  given  by  will  to 
one  of  his  adopting  parents  he  does  not  take  as 
an  heir  at  law  of  the  parents'  kindred.  He  does 
not  'inherit'  the  legacy  from  the  testator.  He 
takes  as  a  lineal  descendant  of  the  legatee,  by 
force  of  the  statute.  R.  S.  c.  74,  $  10.  Not  as 
a  lineal  descendant  by  birth,  but  as  a  statutory 
lineal  descendant,  and  as  lawfully  in  the  line  of 
descent  as  if  he  were  idaced  there  by  birth. 

"It  is  as  competent  for  the  Legislature  to 
place  a  child  by  adoption  in  the  direct  lin$  of 


descent  aa  for  the  common  law  to  place  «l  child 
by  birth  there.  And  that  is  precisely  what  the 
Legislature  has  done,  and  what  it  undoubtedly 
intended  to  do,  when,  in  strong  and  emphatic 
language,  it  declared  that  a  legally  adopted  child 
becomes  to  all  intents  and  purposes  the  child  ol 
the  adopters,  the  same  as  if  he  were  born  to 
them  in  lawful  wedlock,  with  the  two  exceptions 
named,  neither  of  which,  as  we  have  already 
seen,  is  applicable  to  such  a  case.  This  conclu- 
sion is,  in  our  judgment,  as  indisputable  as  a 
mathematical  demonstration." 

Further  interesting  side  light  upon  tbe 
question  will  be  found  In  the  recent  case  of 
Wilder  V.  Butler,  116  Me.  389,  loc.  cit  3»2, 
trhereln  the  question  Is  again  discussed,  and 
the  decision  in  Warren  v.  Prescott,  supra.  Is 
upheld. 

For  the  reasons  above  expressed  I  am  of 
the  opinion  that  Mrs.  Ensor,  the  adopted 
child  of  Mrs.  Metz  Gegatee),  is  a  lineal  de- 
scendant of  said  legatee,  and  therefore  under 
said  statute  is  entitled  to  a  distributive 
share  of  the  Mrs.  Metz  legacy  mentioned  Id 
Items  12  and  21  of  the  will. 


ARGEROPOULOS 
CO. 


T.  KANSAS  CITI  BYa 
(No.  12884.) 


(Kansas    City    Court    of   Appeals.      Missouri. 

Feb.  17.  1919.    On  Rehearing, 

Feb.  17,  1919.) 

On  Motion  to  Dismiss. 

1.  Contracts     «s»129(1>— Yauditt— Seti]:,b- 

UKNIS. 

In  the  absence  of  fraud  in  its  various  forms 
or  unlawful  consideration,  settlements  to  avoid 
litigation  are  not  contrary  to  public  p<Jicy. 

2.  Appeal  and  Ekror  €=»1203(5)— Volunta- 
BY  NoNStTiT— Statutes. 

Under  Rev.  St.  1900,  §§  1979,  1980,  a  non- 
suit may  be  taken  after  reversal  and  remand  for 
new  trial  at  any  time  before  trial,  as  the  cause 
then  stands  for  trial  de  novo. 

3.  Appeal  and  Esbob  «=s>1187  —  Effect  of 
Opinion  Revebsinq. 

Tbe  handing  down  of  an  opinion  reversing 
a  judgment  does  not  affect  the  judgment  of  the 
lower  court  until  there  is  a  judgment  of  the  ap- 
pellate court  and  the  filing  of  a  mandate  based 
thereon,  and  hence  a  judgment  of  the  lower 
court  was  not  affected  by  an  opinion  reversing 
the  judgment  and  remanding  the  case,  where  the 
opinion  never  ripened  into  a  judgment,  but  was 
superseded  by  the  sustention  of  a  motion  for  re- 
hearing and  an  argument  and  submission  on 
rehearing. 

4.  Judgment    ®=841— Assignment— Consid- 

EBATION— ATTOBNEY'S    LIEN. 

Under  Rev.  St.  1909,  f  S  964,  965,  the  lien 
of  an  attorney  upon  the  plaintiffs  cause  of  ac- 
tion which  attaches  to  the  judgment  is  a  proper- 
ty right  in  the  attorney,  and  is  a  good  considera- 
ticm  for  an  assignment  of  the  judgment. 
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6.    ^TTOBNET    AND  CLaVT   ®S>190(1>— AlTOB- 
KET'a    LnSK— HlOHT    0»    CUENT    TO    WlTH- 

s&AW  Appeal  6b  Wbit  of  Ebbob. 
TJnder  Rev.  St.  1900,  U  964,  965,  where  It 
appears  that  litigation  is  such  that  it  -would,  if 
Bacctissful,  result  in  jndgment  on  which  counsel 
would  have  a  lien  for  fees  earned  in  the  case, 
plainiiS  cannot,  over  the  attorney's  objection, 
withdraw  an  appeal  or  writ  of  error,  much  less 
dismiss  his  cause  of  action,  after  it  has  become 
merged  in  the  judgment. 

6.  Judgment     ®=>844— Assignment— Effect. 

An  assignment  of  a  judgment  carries  with 
it  all  incidental  rights,  remedies,  and  advantages 
existing  at  the  time  of  the  assignment,  and  then 
available  to  the  judgment  creditor,  being,  of 
course,  subject  to  reversal  on  appeal;  the  as- 
signor being  divested  of  all  interest  and  control 
over  the  action  or  original  liability. 

7.  JXTDGMEWT  «=»841  —  ASSIGNMENT  —  VAUD- 

nr. 
A  judgment  debtor  cannot  question  the  ra- 
lidity  of  an  assignment  of  the  judgment,  unless 
the  assignment  was  taken  for  his  benefit  or  paid 
for  with  funds  advanced  by  him  for  that  pur- 
pose. 

8.  Judgment     9=3840— Assignment^^Atteb- 
TATiON  BT  Glebe. 

Whether  or  not  attestation  by  derk  to  as- 
signments of  judgments  is  mandatory  under  Rev. 
St  1909,  §  2156,  an  assignment  of  a  judgment, 
without  such  attestation,  to  attorney  for  the 
judgment  creditor  having  a  lien  thereon  will  at 
least  give  the  attorney  the  right  to  have  the 
sufficiency  of  the  jndgment  determined  on  an 
appeal,  especially  where  the  judgment  debtor 
joned  in  the  submission  thereof  after  the  judg- 
ment creditor  bad  stipulated  to  dismiss  his  cause 
of  action. 

On  Rehearing. 

9.  Stbebt    Railboads    ®=385(3)  —  Rioax    of 
Dbivebs  of  Vehicles. 

One  driving  a  horse-drawn  vehicle  has  an 
equal  right  with  a  street  railway  to  use  the 
streets  of  a  city. 

10.  SiBXET  Railboads  €=>118(4)— Collisions 

—I  NSTBUCTION  S. 

An  instruction  allowing  recovery  if  defend- 
ant's motorman  saw,  or  by  ordinary  care  could 
have  seen,  plaintiff  in  a  position  of  peril  in  time 
by  ordinary  care  to  have  avoided  collision,  "ei- 
ther by  stopping  car  or  by  slackening  its  speed," 
was  not  faulty,  although  it  was  uncontrovcrted 
that  the  speed  was  slackened,  and  that  motor- 
man  did  not  see  plaintiff  in  time;  it  appear- 
ing that  the  motorman  did  not  see  plaintiff  as 
BOOB  as  he  should  have. 

11.  Appeal  and  Ebbob  «=s>8S2(12)— Ihbtbuo- 
TiONB— Joining  in  Bbbob. 

A  defendant  cannot  complain  that  an  is- 
struation  given  for  plaintiff  included  a  certain 
element,  where  he  included  such  element  in  his 
own  instructions. 

12.  Stbeet   Railboads    ^^llTdO)  —  Colu- 
sions—Wabnimgs— Question  fob  Jubt. 

In  an  action  for  injuries  in  collision,  wheth- 
^  defendant's  motorman  gave  warnings  of  car's 


approach  keld  tar  the  JtUTt  altboogh  he  testi- 
fied poaitively  that  he  rang  the  bell,  and  plain- 
tiff only  testified  that  he  did  not  hear  the  bell. 

13.  Stbeet  Railboads  «=>114(7)— Collision 
—Question  fob  Jubt. 

In  an  action  for  injuries  to  one  riding  in  A 
wag<m  struck  by  a  street  car,  evidence  Keld  to 
sustain  a  finding  that  the  motorman  did  not 
keep  a  lookout,  and  did  not  see  plaintiff's  peril 
as  soon  aa  he  should. 

14.  TBIAL  4=9l92  — iNSTBUOnONS-rASSUKF- 
TIOW  AS  TO  FACTB.' 

An  inatmction  is  not  erroneous  in  assuming 
facts  to  be  true  which  are  uncontradicted  on  the  . 
trial. 

15.  Stbeet   Railboads  «s>81(S)— Coixisionb 

— IiOOKOUTB. 

Where  motorman  of  street  car  knew,  or  bj 
ordinary  care  could  have  known,  of  the  pres- 
ence of  a  wagon  driven  along  the  track,  and 
negligently  failed  to  maintain  a  reasonable  look- 
out, directly  resulting  in  overtaking  and  collid- 
ing with  the  wagon,  the  street  railway  was  lia- 
ble. 

16.  Stbketb    Railboads    €=s»118(1)  —  C<hxi- 

BIONS— NeOLIOSNCE. 

In  an  action  for  injuries  to  one  riding  in 
a  wagon  struck  by  a  street  car,  plaintiff  was 
entitled  to  have  his  case  submitted  upon  all 
charges  of  negligence  which  the  evidence  would 
support,  notwithstanding  there  was  a  charge  un- 
der the  humanitarian  doctrine  in  the  petition. 

17.  NEGuaENCE  ♦=»141(2)— Pleading— CoK- 
tbibutoby  Negligence— Instbuctionb. 

Where  no  charge  of  contributory  negligence 
was  pleaded  or  appeared  in  plaintiff's  evidence, 
it  was  not  necessary  to  refer  to  it  in  the  instmc- 
tions. 

18.  Teial  «=»260(1)— Inbtbuctiows. 

It  was  not  error  to  refuse  a  requested  in- 
struction, where  every  proper  element  contained 
therein  was  covered  by  the  given  instructions. 

19.  Stbeet  Railboads  «=»114(2)— Collisions 
— Pboximatb  Cause— Sdffioibnox  of  Evi- 
dence. 

Evidence  held  to  sustain  a  finding  that  fail- 
ure to  sound  a  warning  was  proximate  canse  of 
injury  to  one  riding  in  a  wagon  struck  by  de- 
fendant's street  car. 

20.  Damages  ®=5l58<l)— Matebialitt. 

In  an  action  for  personal  injuries,  where  pe- 
titinn  pleaded  injury  to  the  lungs,  and  that  all 
the  injuries  were  pcrmaneut,  evidence  that  plain- 
tiff coughed  up  blood  was  admissible. 

21.  Appeal  and  Ebbob  «s»231(3)— Mattebb 
Reviewable— Objections. 

Where  the  only  objection  to  testimony  was 
that  tiie  question  was  leading  and  suggestive, 
complaint  cannot  be  made  that  the  evidence  was 
admitted;  the  court  having  sustained  the  ob- 
jection made. 

22.  APPEAL  AND   E}BBOB  9=3501(1) — MATTEBB 

Rbviewable— Exceptions. 
Errors  in  the  argument  of  counsel  cannot 
be  reviewed,  where  the  record  does  not  disclose 
an  exception  or  a  ruling  thereon. 
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2a  Dakaoks  «=3l32(8)  —  Pkbsohai.  Iitj^- 

BIE9. 

A  verdict  for  |5,000  was  net  ezceulTe,  -where 
plaintiff's  left  shoulder  and  arm  were  permanent- 
ly impaired,  lungs  and  left  ear  permanently  in- 
jured, so  that  from  a  strong  vigorous  man  he 
was  reduced  to  one  greatly  hampered  in  his 
movements,  unable  to  do  an  ordinary  man's 
work,  and  coughing  up  blood  at  intervals. 


Appeal  from  Glrcnlt  Conrt,  Jackson  CoDn- 
t7 ;    O.  A.  Lucas,  Jadge. 

Action  by  James  Argeroponlos  against  the 
Kansas  City  Railways  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Clyde  Taylor  and  Boscoe  P.  CihiU1i%  botti 
of  Kansas  City,  for  aiq[>dlant 

Kimbrell  &  O'Donn^,  «f  Kansas  City,  for 
respondent 

On  Appellant's  Motion  to  Set  Aside  Submis- 
sion and  Dismiss  Respondent's  Cause 
of  Action. 

THIMBLE,  J.  The  original  cause  of  ac- 
tion Involved  In  the  appeal  herein  was  tried 
In  the  circuit  court  of  Jackson  county.  Mo., 
and  a  Judgment  was  rendered  in  favor  of  the 
plaintiff,  James  Argeroponlos,  on  November 
23,  1916.  His  attorneys' were  Kimbrell  & 
(yDonnell,  a  firm  composed  of  I.  B.  Kimbrell 
and  Martin  J.  O'Donnell.  A  motion  for  new 
trial  was  filed  by  defendant  November  27, 
1016.  At  the  January,  1017,  term  of  said 
court,  this  motion  was  overruled,  and  an  ai>- 
peal  allowed  to  the  appellate  court. 

On  April  S,  1918,  the  cause  in  our  conrt 
was  submitted  on  briefs.  On  May  20,  1918, 
an  opinion  by  Bland,  J.,  was  handed  down, 
reversing  and  remanding  the  caust-.  On  May 
29,  191d,  respondent  filed  a  motion  for  re- 
hearing, which  was  sustained  July  1,  1918. 
All  of  the  foregoing  was  at  the  March,  1018, 
term  of  this  court 

At  the  October  term,  and  on  October  16, 
1018,  the  appeal  was  orally  argued  and  sub- 
mitted by  appellant  and  respondent  acting 
through  and  by  their  attorneys. 

After  ttie  opinion  on  the  case  under  the 
last  sabmission  had  been  prepared  and  was 
ready  for  delivery  at  the  sitting  for  an- 
nouncement of  opinions  on  Jan«ary  6,  1919, 
hut  before  it  was  announced,  the  appellant, 
on  January  2,  1919,  filed  a  document  reading 
as  follows: 

"In  the  Kansas  City  Court  of  Appeals,  at 
Kansas  City,  Missouri.  March  Term,  1918. 
Robert  J.  Dunham  and  Ford  F.  Harvey,  Ee- 
leeivers  of  the  Metropolitan  Street  Railway 
[Company,  Appellant,  v.  James  Argeropoulos, 
Bespondcmt  Stipulation  of  Dismissal.  I, 
James  Argeropoulos,  the  above-named  respond- 
ent, hereby  dismiss  the  above-entitled  cause 
with  prejudice  against  the  institution  of  fur 


ther  pn>ceeding8  herein,  and  personally  au- 
thorise and  direct  any  attorney  at  law  to  ap- 
pear for  nte  and  have  the  order  of  dismissal 
made  of  record;  and  the  above  court  is  request- 
ed and  directed  to  dismiss  said  cause  with  or 
without  the  appearance  of  an  attorney;  the 
unpaid  coiti  to  be  paid  by  the  above-named  ap- 
peUants. 

"James  Argeropoulos,  Respondent 
"Oust  West" 

It  will  be  observed  that  this  paper  is  not 
dated,  but  in  the  caption  it  gives  the  term  of 
court  in  which  it  is  apparently  to  be  used  as 
the  "March  Term,  1918." 

On  January  9, 1919,  Kimbrell  &  O'Donnell, 
acting  as  attorneys  for  Eeq;)ondeut  filed  an 
application  In  his  behalf  to  be  permitted  to 
withdraw  the  document  purporting  to  be  a 
dismissal,  because  it  was  not  the  act  of  re- 
spondent. An^  Martin  J.  O'Donnell,  one  of 
said  firm  of  attorneys,  acting  for  himself, 
and  I.  B.  Kimbrell,  the  other  member  of  said 
firm,  acting  as  attorney  for  said  O'Donnell, 
filed  a  motion  to  have,  the  court  strike  out 
said  document  entitled  "Stipulation  for  Dis- 
missal," and  to  proceed  to  dispose  of  the  case 
regardless  of,  and  without  giving  effect  to, 
such  alleged  dismissal.  The  grounds  of  this 
motion  were  that  on  November  25, 1916,  Mar- 
tin J.  O'Donnell  became  the  assignee  for 
value  of  the  Judgment  appealed  fr<Mu,  which 
assignment  was  placed  on  the  margin  of  the 
record  of  said  judgment  on  said  November 
25,  1916;  that  appellant  had  notice  of  said 
assignment  prior  to  the  March,  1918,  term 
of  this  court,  at  which  term  the  so-called 
stipulation  purports  to  have  been  eiecuted; 
and  that  by  virtue  of  said  assignment  all  of 
the  right,  title,  and  interest  of  plaintiff  and 
respondent  James  Argeropoulos,  in  and  to 
said  judgment  became  vested  in  the  said 
assignee,  Martin  J.  O'Donnell. 

On  January  17,  1919,  appellant  filed  a  mo- 
tion to  set  aside  submission  of  the  cause,  and 
to  enter  an  order  dismissing  plainttfTs  cause 
of  action.  This  motion  is  based  on  the  here- 
inabove quoted  "Stipulation  for  Dismissal" 
and  upon  facts  alleged  to  be  as  follows:  That 
on  May  23,  1918,  three  days  after  the  cause 
had  been  ordered  reversed  and  remanded  by 
the  opinion  handed  down  on  May  20,  plaintiff 
settled  bis  cause  of  action,  and  accepted  $316 
in  full  settlement  and  discharge  thereof; 
that  at  said  time  plainUff  executed  the  dis- 
missal of  his  cause  of  action  in  this  court 
hereinabove  quoted,  but  "through  inadver- 
tence and  oversight  •  •  *  the  same  was 
not  filed  in  this  court  until  recently." 

Aflldavlts  and  other  evidence  were  pre- 
pared and  filed  with  this  court  bearing  upon 
the  respective  sides  of  the  controversy,  and 
suggestions  in  support  thereof,  and  the  mat- 
ter Is  now  before  us  for  consideration. 

On  the  margin  of  the  record  of  the  judg- 
ment appears  the  following: 
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"For  ralae  received  I  hereby  aseign  all  my 
right  and  title  to  the  n-ithin  judgment  to  Mar- 
tin 3.  ODonnell.  James  Argeropoulos. 

"Attest:  — '■ .  Clnrk. 

"In  the  CSrcnit  Court  of  Jackson  County, 
Missouri,  at  Kansas  City,  1916.  James  Arger- 
opoulos,  Plaintiff,  v.  Ford  F.  Harvey,  R.  J. 
Dunham,  Receivers  of  Metropolitan  Street 
Railway  Company,  and  Kansas  City  Railways 
Company,  Defendants.  No.  101283.  Assign- 
ment of  Judgment.  On  this  25th  day  of  No- 
vember, 1916,  I,  James  Argeropoulos,  for  value 
received,  hereby  assign  all  my  right,  title  and 
interest  in  and  to  the  judgment  rendered  in  my 
behalf  in  division  No.  2  of  the  above  court  on 
the  24th  day  of  November,  1916,  to  Martin  J. 
O'Donnell.  James  Argeropoulos. 

"State  of  Missouri,  County  of  Jackson— as: 

"On  this  25th  day  of  November,  1916,  before 
me  personally  appeared  James  Argeropoulos, 
to  me  personally  known  to  be  the  person  whose 
name  is  signed  to  and  who  is  mentioned  in  the 
above  instrument;  and  the  said  James  Argero- 
poulos, having  first  read  the  same  and  being 
familiar  with  its  contents,  did  acknowledge  the 
game  as  his  free  act  and  deed. 

"Pearl  M.  Craig,  JJotary  PabUc.    [Seat]" 

Appellant's  evidence  Is  to  the  effect  that 
James  Argeropoulos,.  the  plaintiff  and  re- 
spondent In  this  cause,  came  to  the  office  of 
appellant's  legal  department  on  May  23,  1918, 
with  a  companion  by  the  name  of  Gust  West ; 
and  there  agreed  to  take,  and  did  take,  $315 
in  full  settlement  of  his  cause  of  action,  and 
was  paid  that  amount,  and  executed  a  re- 
lease thereof,  and  signed  the  hereinabove 
quoted  dismissal.  Also  that  Argeropolilos 
came  to  Kansas  City  shortly  before  May  23, 
1918,  and,  not  being  satisfied  with  the  prog- 
ress of  bis  case,  and  wanting  no  further  de- 
lay in  getting  some  money  in  the  matter,  re- 
quested Gust  West  to  get  in  touch  with  the  le- 
gal department  of  the  Street  Railway  Compa- 
ny and  effect  a  settlement;  that  the  latter 
took  said  Argeropoulos,  or  accompanied  him, 
to  said  department,  where  the  case  was  set- 
tled and  the  money  paid,  and  Argeropoulos 
left  Kansas  City  that  evening,  May  23,  1918. 
Sworn  copies  of  the  release,  voucher,  and 
che<-k  executed  in  settlement  of  the  case  were 
filed;    all  of  these  are  dated  May  23,  1918. 

H-SJ  Appellant,  relying  on  sections  1979 
and  1980,  R.  S.  1909,  says  that  a  plaintiff  has 
the  right  at  any  time  and  at  any  stage  of 
the  proceedings  to  dismiss  his  cause  of  ac- 
tion, except  in  those  instances  wiiere  the  de- 
fendant's rights  would  be  prejudiced.  The 
former  section  provides  that  a  plaintiff  in 
any  court  of  record  may  dismiss  his  suit  In 
vacation  upon  the  payment  of  all  costs  there- 
in ;  and  the  latter  provides  that  a  plaintiff 
shall  be  allowed  to  dismiss  his  suit  or  take  a 
nonsuit  at  any  time  before  the  same  is  finally 
submitted  to  the  Jury  or  to  the  court  sitting 
as  a  jury,  or  to  the  court,  and  not  after- 
ward. There  is  no  question  but  that.  In  the 
absence  of  fraud  In  its  various  forms  or  tui- 
lawful  consideration,  settlements  tending  to 


avoid  litigation  are  not  contrary  to  public 
policy.  Brandenburger  v.  Puller,  266  Mo. 
634,  181  S.  W.  1141.  Indeed,  they  are  look- 
ed upon  with  favor  by  the  courts.  It  Is  also 
true  that  a  nonsuit  may  be  taken  after  re- 
versal and  remand  for  a  new  trial  under 
a  statute  allowing  a  nonsuit  at  any  time  be- 
fore trial,  as  the  cause  then  stands  for  trial 
de  novo.  14  Cyc.  406.  But  In  the  case  at 
bar  there  was  no  reversal  of  the  Judgment 
nor  remand  of  the  cause,  only  an  opinion 
to '  that  effect,  which  never  ripened  Into  a 
Judgment,  but  which  was  superseded  by  the 
sustention  of  a  motion  for  rehearing  and  the 
argument  and  submission  on  such  rehearing. 
The  motion  herein  considered  is  a  motion  to 
dismiss  the  cause  of  action,  not  the  appeal. 
But  the  cause  of  action  has  been  merged  in 
the  judgment  Lewis  v.  St.  Louis,  etc,  R. 
Co.,  59  Mo.  495,  503,  21  Am.  Rep.  385 ;  Moor- 
man V.  Wood,  117  Ind.  144,  19  N.  E.  739. 
The  handing  down  of  the  opinion  on  May 
20th  did  not  affect  the  judgment  below.  That 
could  only  be  affected  by  our  judgment  and 
the  filing  of  a  mandate  based  thereon.  State 
ex  rel.  v.  Broaddus,  234  Mo.  358,  137  S.W.  268. 

[4,  5]  If  we  give  effect  to  the  assignment  of 
the  judgment  to  O'Donnell,  then  he  is  the 
assignee  thereof  "for  value."  And  whether 
the  consideration  therefor  be  for  a  pecun- 
iary consideration  or  solely  for  the  services 
rendered,  yet,  either  is  good,  since  under 
sections  964  and  965,  R.  S.  1909,  the  latter 
is  a  property  right  in  the  attorney,  being  the 
lien  upon  the  plaintiff's  cause  of  action  which 
attaches  to  the  Judgment,  and  "cannot  be 
affected  by  any  settlement  between  the  par- 
ties before  or  after  judgment"  Said  statutes 
vest  a  property  right  in  the  attorney  render- 
ing the  services  in  the  case.  Walt  v.  Atchi- 
son, etc.,  B.  Co.,  204  Mo.  491,  103  S.  W.  60; 
0'Connoi>T.  St  Louis  Transit  Co.,  198  Mo. 
622,  97  S.  W.  150.  115  Am.  St.  Rep.  495,  8 
Ann.  Gas.  703 ;  Taylor  v.  St  Louis  Transit 
Co.,  198  Mo.  715,  97  S.  W.  J55.  Under  such 
statutes  giving  an  attorney  a  lien.  It  is  held 
that  he  has  a  property  right  in  the  Judgment 
or  such  Interest  therein  as  entitles  him  to 
oppose  a  motion  to  dismiss;  and  where  It 
appears  that  the  litigation  is  such  that  It 
would,  If  successful,  result  In  a  Judgment 
on  which  counsel  would  have  a  Hen  for  fees 
earned  la  the  case,  the  plaintiff  cannot,  over 
the  attornar's  objection,  withdraw  the  appeal 
or  writ  of  error.  Walker  t.  Equitable  Mort- 
gage Co.,  114  Ga.  862,  40  S.  B.  1010;  Klm- 
brough  V.  Htts,  63  Ga.  496 ;  Richmond  County 
V.  Richmond  County  Reformatory  Institute, 
141  Ga.  467,  81  S.  B.  232.  It  would  seem 
that  this  would  apply  with  much  more  force 
where  the  plaintiff  is  attempting  to '  with- 
draw, not  his  appeal,  but  to  obliterate  his 
cause  of  action  after  it  has  become  merged 
into  a  Judgment  and  the  rights  of  bis  at- 
torneys have  clearly  attached. 

[6.7]  The  assignment  of  the  Jadgment,  U 
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It  Is  to  be  giveir  tbe  effect  of  an  assignment, 
Is  to  a  member  of  the  firm  of  Uttorneys  en- 
titled to  a  lien;  and  said  firm  Is  not  object- 
ing to  the  assignment,  but  Is  satisfied  there- 
with. Treating  the  assignment  as  valid,  it 
transfers  the  Judgment  to  the  assignee,  and 
carries  \7lth  it  all  Incidental  rights,  remedies, 
and  advantages  existing  at  the  time  of  the 
assignment  and  then  available  to  the  Judg- 
ment creditor.  Applegate  v.  Mason,  13  Ind. 
75;  Reed  v.  Lozler,  48  Hun,  50;  Richmond, 
etc.,  Ass'n  v.  Richmond,  etc.,  AssM,  100  Pa. 
191.  Of  coarse,  Qie  assignment  Is  subject  to 
the  reversal  of  the  Judgment  on  appeal  If 
that  contingency  arose.  The  efCect  of  a  valid 
assignment  of  a  judgment  Is  to  divest  the 
assignor  of  all  interest  in  It  and  all  control 
over  It  Howard  v.  Graybehl,  16  Colo.  App. 
80,  63  Pac.  933.  And  the  assignor  Is  power- 
less to  Interfere  with  tbe  proceedings  by 
which  the  J*adgment  Is  sought  to  be  affected. 
Ford  V.  Rosenthal,  74  Tex.  28,  11  S.  W.  904. 
The  assignor  can  take  no  action  with  refer- 
ence to  the  original  liability,  which  Is  merged 
in  the  Judgment,  so  as  to  affect  the  rights  of 
the  assignee  or  any  other  party.  Moorman  v. 
Wood,  supra.  Nor  can  the  Judgment  debtor 
question  the  validity  of  the  assignment,  lu- 
less  the  assignment  was  taken  for  his  bene- 
tit  or  paid  for  with  funds  advanced  by  him 
for  that  purpose.  Bender  v.  Matney,  122  Mo. 
244,  255,  26  S.  W.  950. 

[8]  But  appellant  says  the  assignment  can- 
not be  regarded  as  valid,  since  It  was  not  at- 
tested by  the  clerk.  It  seems  that  for  some 
reason  tbe  clerk  refused  to  attest  the  signa- 
ture to  the  assignment,  whereupon  the  par- 
ties thereto  had  It  acknowledged  before  a  no- 
tary, and  that  was  attached  to  the  record. 
Section  2156,  R.  S.  1909,  provides  that  Judg- 
ments of  courts  of  records  may  be  assigned 
in  writing  by  the  plaintiff,  which  assignment 
shall  be  on  or  attached  to  the  judgment  and 
attested  by  the  clerk  of  the  court^  and,  when 
so  made  and  attested,  shall  vest' the  title  to 
such  Judgment  In  the  assignee.  Whether  the 
attestation  of  the  clerk  Is  mandatory  or  mere- 
ly directory  we  need  not  attempt  to  say. 
For  whether  the  assignment  be  sufficient  to 
vest  the  absolute  and  perfect  legal  title  to 
tbe  Judgment  In  O'Donnell,  clearly  the  plain- 
tiff could  not,  after  judgment  was  rendered 
and  the  rights  of  his  attorneys  had  inter- 
vened and  attached  to  it,  dismiss  the  cause 
of  action  which  had  become  merged  In  the 
Judgment,  and  thus  compel  the  attorneys  to 
begin  over  anew  In  their  effort  to  enforce 
theii-  lien.  The  assignment,  even  If  not  con- 
forming to  the  requirements  of  a  statutory 
assignment,  nevertheless  gives  the  assignee 
such  rights  as  ought  to  entitle  him  to  have 
the  sutliclency  of  the  Judgment  finally  de- 
termined upon  the  appeal,  especially  where 
appellant  Joined  In  the  submission  thereof 
long  after  It  uow  claims  the  cause  of  action 
was  settled. 

The  motion  to  set  aside  the  submission  and 


dismiss  the  case  will  therefwe  b&  ovecmled. 
It  is  so  ordered. 
All  concur. 


On  Rehearing. 

TRIMBLE,  J.  While  going  south  on  Grand 
avenue  in  Kansas  City,  Mo.,  riding  In  a  one- 
horse  open  express  wagon,  plaintiff  was 
thrown  therefrom  and  severely  injured  by  a 
south-bound  street  car  overtaking  and  strik- 
ing said  wagon.  He  brought  this  suit  for 
damages.  Two  specifications  of  negligence 
were  alleged:  First,  that  the  operatives  of 
the  car  ran  It  against  the  wagon,  notwith- 
standing they  saw,  or  by  ordinary  care  could 
have  seen,  plaintiff  on  the  track,  In  a  posi- 
tion of  peril  and  unconscious  of  the  car's 
approach.  In  time,  by  the  exercise  of  ordinary 
care,  to  have  avoided  injuring  plaintiff,  either 
by  stopping  said  car,  slacking  its  speed,  or 
warning  plaintiff  of  Its  approach,  which  said 
operatives  negligently  failed  to  do;  second, 
that  although  said  operatives  were  running 
a  street  car  on  a  public  highway,  and  knew, 
or  by  ordinary  care  could  have  known,  of  the 
presence  of  plaintiff  and  the  wagon,  and  that 
said  highway  was  constantly  used  by  the 
public  traveling  thereon,  yet  they  negligently 
failed  to  maintain  a  reasonable  lookout  for 
plaintiff  and  tbe  general  public,  and,  as  a  di- 
rect result  of  said  negligence,  ran  the  cat 
against  the  wagon  and  Injured  plaintiff.  Tbe 
answer  was  a  general  denial.  Upon  a  trial, 
plaintiff  obtained  a  verdict  and  Judgment  and 
the  defendant  appealed. 

Plaintiff  was  not  driving,  nor  did  he  have 
any  control  over,  the  wagon.  He  had  hired 
the  owner  thereof  to  haul  him  and  his  trunk 
to  the  Union  Station.  The  driver  and  plain- 
tiff, with  his  cousin,  were  seated  with  their 
faces  In  the  direction  the  wagon  was  going. 
At  a  point  about  50  feet  south  of  Twentieth 
street,  the  space  immediately  in  front  of  them 
was  obstructed  by  an  automobile  beooiulng 
stalled  in  their  path,  and,  in  order  to  go 
around  the  automobile,  the  driver  of  the  wag- 
on drove  upon  the  south-bound,  or  west, 
street  car  track,  and,  with  the  left  wheels 
of  the  wagon  slightly  over  the  first  rail  of 
said  track,  proceeded  southward  thereon  for 
about  100  feet,  the  horse  moving  In  a  walk. 
At  this  point  a  south-bound  street  car,  going 
at  the  rate  of  20  miles  per  hour,  came  up 
from  behind,  and,  without  warning  or  signal, 
struck  the  wagon  and  threw  plaintiff  out. 

At  the  time  the  wagon  started  to  go  upon 
the  track  both  the  driver  and  plaintiff  looked 
back,  but  saw  no  car  approaching.  They 
were  at  that  moment  prevented  from  seeing 
any  further  north  than  Nineteenth  street  (a 
little  over  a  block  away),  by  reason  of  the 
passing  of  a  car  from  west  to  east  on  Nine- 
teenth street  across  Grand  avenue.  It  was 
after  nightfall,  being  some  time  between  6:30 
and  7:30  o'clock  p.  ni.  in  February.  The 
night  was  dry,  but  there  was  snow  on  the 
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groand.  The  street  was  well  lighted  by  clus- 
ters of  electric  lights  located  at  intervals  of 
about  60  or  60  feet  on  botb  sides  of  the 
aroiue,  and  by  a  large  electric  sign  on  a 
huge  building  near  by.  A  moment  before  the 
collision  the  occupants  of  the  wagon  heard 
the  rumble  of  the  approaching  car,  but  it  was 
then  too  late  to  escape  though  an  attempt  was 
made  to  do  so.  The  car  pushed  the  wagon 
along  the  track  for  about  15  feet,  and  there- 
after ran  some  40  or  45  feet  before  it  was 
stopped.  The  motorman  testified  that  when 
the  car  struck  the  wagon  the  plaintiff  fell 
out  into  the  street;  and  the  conductor  says 
that  after  the  collision  he  went  to  plaintifF, 
who  was  lying  face  downward  upon  the  pave- 
ment. The  conductor  turned  him  over,  and 
found  he  was  unconscious,  and  with  blood 
oozing  from  his  left  ear.  He  and  the  motor- 
man  carried  plaintiff  to  the  curb,  and  laid 
him  down  on  the  sidewalk.  Plaintiff's  evi- 
dence is  that  the  wagon  had  a  red  light  tied 
to  its  rear. 

[•]  The  car  was  on  its  way  to  tbe  barn  at 
the  close  of  its  day's  run ;  and  the  motorman 
admitted  he  was  in  a  hurry  to  get  there,  and 
that  he  was  going  at  least  20  miles  per  hour. 
He  testified  that  owing  to  the  location  of  the 
lights  on  the  street  at  that  time  he  could 
not  see  an  object  further  than  75  feet  away ; 
that  going  at  20  miles  per  hour  he  could  stop 
in  75  feet,  but  that  this  would  depend  on  (he 
condition  of  the  rail,  and  that  on  this  occa- 
sion the  car  was  stopped  in  "about  75  feet." 
He  said  that  when  he  first  saw  the  wagon  it 
was  "about  75  feet"  away,  the  wagon  "quar- 
tering to  the  southwest,"  the  front  (left) 
wheel  about  the  middle  of  the  track,  and  the 
horse  Just  outside  the  outside  rail ;  that  is, 
the  right-hand  or  west  rail  on  tbe  south- 
boiud  track.  By  bis  own  testimony,  there- 
fore, upon  its  most  favorable  interpretation 
to  him,  he  saw  the  wagon  when  it  was  75 
feet  away,  and,  though  he  could  stop  in  that 
distance,  yet  be  did  not  prevent  the  collision. 
He  also  said  the  wagon  was  200  feet  south 
of  Twentieth  street  which  tends  to  show 
that  the  wagon  traveled  for  more  than  100 
feet  on  the  street  car  track.  But,  notwith- 
standing the  motorman's  evidence  that  he 
could  see  only  75  feet  ahead  of  him,  there 
was  ample  evidence  tending  to  show  that 
the  wagon  could  have  been  seen  from  Nine- 
teenth street.  There  was  nothing  to  obstruct 
the  vision  that  far  back ;  and  one  of  defend- 
ant's own  witnesses,  Arnold,  who  was  in  an 
automobile  going  south  on  Grand  avenue  the 
same  way  the  car  was  going,  says  he  saw 
the  wagon  when  It  was  150  feet  away. 
Hence,  according  to  defendant's  testimony, 
the  wagon  could  have  been  seen  by  the  mo- 
torman for  a  distance  of  75  feet  before  he 
did  see  it  For  what  Arnold  saw  could  have 
been  seen  by  the  motorman.  Moore  v.  United 
Hallways,  185  Mo.  App.  184,  170  S.  W.  3SC, 
388. 

It  will  not  do  to  say  that  during  this  first 


75  feet  the  wagon  was  not  on  the  track  nor  In 
danger,  becanise  all  the  evidence  in  the  case 
is  that  the  wagon  at  a  point  60  feet  south 
of  Twentieth  street  turned  upon  the  track, 
and  w«it  thereon  for  100  feet  before  it  was 
struck.  During  all  this  time  and  down  to 
and  Including  the  moment  the  motorman 
finally  saw  the  wagon,  when  It  was  only  76 
feet  away,  it  was  in  a  perilous  situation,  not 
crossing  the  track,  but  proceeding  along  it 
with  the  left  wheels  in  the  middle  of  the 
track,  and  the  horse  Just  outside  the  rail.  If 
the  wagon  was  "quartering  to  the  south- 
west," as  the  motorman  says  it  was  when  he 
first  saw  it,  this  merely  shows  that  the  wag- 
on was  leisurely  proceeding  to  gradually  get 
back  into  the  path  from  which  it  had  veered 
to  get  around  the  stalled  automobile,  and 
hence  the  motorman's  testimony  is  not  con- 
tradictory of,  but  Is  consistent  with,  the 
plaintiff's  evidence.  There  is  Ho  testimony 
whatever  anywhere  in  the  case  that  the  wag- 
on was  ever  east  of  the  track ;  that  is,  on  the 
left  side  of  the  street  and  was  crossing  the 
track.  Clearly,  therefore,  in  view  of  the  rel- 
ative speeds  at  which  the  wagon  and  car 
were  concededly  going,  the  wagon  was  in  a 
perilous  situation  before  and  at  the  moment 
the  car  was  150  feet  away  from  the  wagon 
when  the  motorman,  even  under  defendant's 
evidence  could  have  seen  It  had  he  looked. 
And  that  perilous  situation  continued  until 
the  wagon  was  struck.  Thus  it  appears  that 
the  motorman  was  negligent  for  at  least  a 
distance  of  76  feet  before  he  reached  a  point 

75  feet  from  the  wagon,  and  that  too  with- 
out regard  to  any  negligence  in  mnning  a 
car  20  miles  an  hour  down  a  much-traveled 
city  thoroughfare,  where  he  could  only  see 

76  feet  ahead  of  him,  and  where  be  would 
require  75  feet  in  which  to  stop.  It  was  in 
evidence  that  after  a  person  is  seen  on  the 
track  it  requires  a  certain  or  appreciable 
length  of  time  for  the  application  of  the 
stoi^ing  apparatus  and  for  the  exertion  of 
its  power.  Consequently  a  traveler  on  the 
track,  unaware  of  the  car's  approach,  had  no 
chance  of  escape  even  if  the  motorman  did, 
after  seeing  him  75  feet  away,  endeavor  to 
stop.  « 

Plaintiff  had  an  equal  right  with  the  de- 
fendant to  use  the  street,  and  there  is  no 
charge  of  ccmtributory  negligence  in  the  case. 
In  other  words,  even  under  defendant's  evi- 
dence the  Jury  could  well  find  that  the  mo- 
torman did  not  see  the  wagon  until  it  was 
only  75  feet  away,  which  did  not  afford  suf- 
ficient time  to  save  plaintiff  from  injury,  and 
that  the  reason  the  motorman  did  not  see  the 
wagon  sooner  was  because  be  failed  to  keep 
a  reasonable  lookout.  Hence  there  was,  In 
reality,  no  question  of  the  motorman's  negli- 
gence, nor  could  there  be  any  issue  In  regard 
thereto  save  only  with  reference  to  the  ef- 
forts he  made  to  avoid  the  collision,  after  he 
did  see  the  wagon,  by  slackening  the  speed 
of  the  car  or  by  warning  the  plaintiff  of  his 
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an^roach.  Bat  it  la  manifest  that,  in  Tiew 
of  bis  negll^nce  np  to  the  moment  he  actn- 
ally  saw  the  wagon  on  the  track,  bis  suhee- 
qucnt  ^ort  to  avoid  the  collision  b7  slacken- 
ing the  speed  of  the  car  could  not  neutralize 
or  rectify  such  negligence  unless  by  such  sub- 
sequent ^ort  he  succeeded  in  avoiding  the 
collision.  This,  of  course,  he  did  not  do. 
There  is  no  evidence  anywhere  in  the  case 
that  the  motorman  thought,  or  had  any  rea- 
son to  believe,  the  wagon  would  get  out  of 
danger  before  the  car  would  reach  it  So 
far  as  appearances  went,  and  so  far  as  the 
fact  actually  was,  the  occupants  of  the  wag- 
on were  unconscious  of  the  car's  approach. 
Consequently,  in  view  of  the  motonnan's  neg- 
ligence up  to  the  time  he  actually  saw  the 
wagon  on  the  track,  his  alleged  effort  in 
slackening  the  car  would  not  relieve  defend- 
ant of  liability  nor  destroy  plalntlS's  case. 
Even  if  warnings  were  given,  as  the  motor- 
man  claims,  yet  it  not  given  in  time  to  en- 
able the  wagon  to  get  out  of  danger,  the 
plaintiff  is  entitled  to  recover;  and,  under 
such  circumstances,  no  slackening  of  the  car, 
short  of  one  that  would  avoid  the  collision, 
could  exonerate  the  defendant 

[ie-1t]  Willi  the  case  and  the  evidence  as 
depicted  in  the  foregoing,  we  are  unable  to 
see  wherein  the  plaintUTs  instructions  1  and 
2  contain  reversible  error.  Said  instmctlon 
No.  1  told  the  Jury  that  if  plaintiff  was  go- 
ing south  on  Orand  avenue  in  a  wagon  on 
the  track  in  a  position  of  peril  and  uncon- 
scious thereof,  and  that  if  the  motorman 
saw,  or  by  ordinary  care  could  have  seen, 
plaintur  in  a  position  of  peril  and  uncon- 
sdons  of  the  car's  approach,  in  time,  by  or- 
dinary care,  to  have  avoided  the  Injury,  "ei- 
ther by  stopping  said  car  or  by  slackening  its 
speed  or  by  warning  plaintiff  of  its  ap- 
proach," and  that  the  motorman  negligently 
failed  to  do  so,  and  as  a  direct  result  of  such 
negligent  failure  said  ear  ran  against  and 
injured  plaintiff,  then  the  verdict  should  be 
for  plaintiff. 

The  criticisms  of  defendant  are  directed  to 
the  portion  of  said  Instruction  inclosed  Iq 
the  atKwe  quotation  ■  marks.  The  first  criti- 
cism is  that  plaintiff  had  no  evidence  to  show 
the  speed  of  the  car  was  not  slackened,  while 
defendant's  evidence  showed  that.  In  the  at- 
tempt to  stop,  tlie  car  was  slackened  before 
It  struck  the  wagon.  Of  course  it  was  slack- 
ened in  the  attempt  to  stop,  but  was  it  slack- 
ened in  time  to  avoid  a  collision,  and  did  the 
motorman  attempt  to  stop  ta  time  to  enable 
the  plaintiff  to  escai)e?  The  motorman  says 
the  moment  he  saw  the  wagon  75  feet  away 
lie  rang  his  gang  and  applied  the  emergency 
brake.  This  shows  that  at  the  Instant  he 
first  saw  the  wagon  he  realized  plalntitr's 
danger  and  the  necessity  of  stopplngt  and 
yet  he  did  not  SDCceed  tn  stopping,  nor  was 
tliere  time  to  do  so  after  he  actually  saw 
the  wagon.  But  this  was,  under  defendant's 
own  evidence^  long  after  be  ooold  have  seen 


the  wagon  had  be  exercised  ordinary  care.  It 
may  be  true  that,  after  tbe  motorman  saw 
the  wagon,  no  slackening  of  speed,  short  of 
actual  stoppage,  would  avert  the  collision, 
but  this  does  not  show  that,  had  he  seen 
the  wagon  when  he  should  have  seen  It  a 
slackening  of  speed  then  would  not  have 
averted  or  assisted  in  averting  the  injury.  It 
is  not  seen,  therefore,  why  the  said  instruo 
tiou  No.  1  should  be  held  faulty  because  it 
included  the  element  of  slackening  the  speed. 
Tbe  instruction  merely  gave  that  as  one  of 
tbe  ways  of  preventing  the  injury  if  the  mo- 
torman had  time,  in  the  exercise  of  ordinary 
care,  to  do  so.  However,  even  if  the  Instruc- 
tion be  faulty  in  this  regard,  we  find  that  de- 
fendant in  its  instruction  No.  1  also  included 
the  element  of  slackening  the  speed,  so  that 
tbe  error,  it  there  be  any,  was  joined  in  by 
tbe  defendant 

Tbe  next  criticism  is  that  plaintiff's  evi- 
dence  as  to  the  failure  to  ring  the  gong  or 
warn  plaintiff  was  merely  negative;  t  e. 
that  they  (the  occupants  of  the  wagon)  mere* 
ly  say  they  did  not  hear  any  gong,  while  de- 
fendant's evidence  is  positive  that  the  bell 
was  rung.  We  do  not  regard  the  plalntiff'9 
evidence  as  purely  negative.  It  is  more  than 
that  the  witnesses  did  not  hear  any  gong. 
They  testified  i)oeltlvely  that  no  warning 
was  given.  WhMi  the  wagon  had  gone  about 
half  of  the  100  feet  or  more  it  traveled  on 
the  track,  a  north-bound  car  passed  on  Its 
track.  No  one  testified  that  this  north-bound 
car  sounded  its  gong,  or  that  the  noise  of 
said  car  prevented  or  in  any  way  interfered 
with  the  men  in  the  wagon  hearing  the  gong 
of  tbe  south-bound  car  if  it  iiad  been  sound- 
ed. Tbe  fact  that  Just  before  the  wagon  was 
struck  tbe  men  heard  the  rumble  of  the  ap- 
proaching south-bound  car  and  tried  inef- 
fectually to  escape  is  some  evidence  that  had 
the  gong  been  rung  they  would  have,  heard 
it  since  ther  were  not  utterly  oblivious  to 
sound  from  that  direction.  The  mow  on  the 
ground  no  doubt  tended  to  deadwi  the  ordi- 
nary noise  of  {he  street  traffic,  so  that  the 
sound  of  a  gong  sharply  rung  could  have 
been  more  easily  heard  than  otherwise.  Un- 
der the  drcnmstances  we  cannot  say  that 
plaintiff's  evidence  that  no  warnings  were 
given  is  of  such  a  purely  negative  character 
as  to  be  of  no  probative  force  in  the  pres- 
ence of  the  positive  testimony  of  the  motor- 
man  and  one  other  of  defendant's  witnesses 
that  they  were  given.  It  is  true  that  some- 
times positive  evidence  of  witnesses,  who 
concededly  ace  in  a  position  to  know,  to  the 
effect  that  a  warning  was  givai,  will  prevail 
over  evidence  at  witnesses,  concededly  not 
so  Well  situated,  or  of  little  or  no  opportunity 
to  know,  that  Qiey  did  not  hear  any  warning. 
The  general  rule  is  that — 

"Where  the  witneases  are  of  eqnsl  credit,  the 
positive  evidence"  that  a  -warning  wai  given  la 
"entitled  to  mora  umght  than  that  of  witaewes 
who  say  they  did  not  hear  it     [Italics  ours.] 
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Much  depends  upon  the  situation  and  position 
of  the  witnesses  and  the  attention  they  were 
giving  at  the  time."  Murray  v.  Missouri  Pacific 
R.  Co..  101  Mo.  236,  242,  13  S.  W.  817,  819 
(20  Am.  St.  Rep.  601). 

In  the  case  at  bar  the  circumstances  were 
such  as  to  make  It  a  question  for  the  Jury. 
Dutcher  t.  Wabash  Railroad  Co.,  241  Mo. 
137,  145  S.  W.  63 ;  Hanlon  v.  Missouri  Pacific 
R.  Co.,  104  Mo.  381,  388,  16  8.  W.  233 ;  State 
ex  rel.  v.  Kansas  City,  etc.,  R.  Co.,  70  Mo. 
App.  634,  642. 

[13]  Plaintlft's  instruction  No.  2  told  the 
Jury  that  If  they  found  defendant  was  oper- 
ating a  street  car  on  the  street  in  eridenee, 
and  that  defendant  knew,  or  by  ordinary 
caro  could  have  known,  of  the  presence  of 
plaintiff  and  the  wagon  In  which  he  was  rid- 
ing on  said  street,  and  that  said  highway 
was  constantly  used  by  the  public  traveling 
thereon,  and  that  the  motorman  negligently 
failed  to  maintain  a  reasonable  lookout  for 
plaintiff  and  the  general  public,  and  that  as 
a  direct  result  of  said  negligent  failure,  if 
any,  said  car  ran  against  the  wagon  and  in- 
jured plaintiff,  then  the  verdict  should  be 
for  plaintiff.  This  Instruction  is  under  the 
second  specification  of  negligence  alleged  in 
the  petition,  and  is  supported  by  the  evidence 
as  hereinabove  set  forth.  As  stated  before, 
according  to  even  the  defendant's  evidence, 
the  motorman  was  running  his  car  20  miles 
per  hour  down  a "  much-traveled  city  thor- 
oughfare, at  a  place  where  he  could  only  see 
75  feet  ahead  of  him,  and  where  it  took  that 
distance  for  him  to  stop  and  longer  If  con- 
ditions were  not  right.  Furthermore,  the  de- 
fendant's evidence  showed  that  he  could  have 
seen  the  wagon  tvvice  that  far  away,  and,  ac- 
cording to  the  other  evidence,  much  farther 
than  that,  and  that  during  all  this  time  the 
wagou  was  on  the  track,  not  crossing,  but 
going  along  upon  it.  The  jury  could  well 
say  from  Ml  the  evidence  that  the  motorman 
did  not  SOT  the  wagon  until  there  was  not 
sufiicient  time  to  save  plaintiff  from  injury, 
and  that  the  failure  of  the  motorman  to  see 
him  sooner  was  due  to  his  negligent  failure 
to  keep  a  reasonable  lookout  ahead. 

[14]  It  Is  said  the  instruction  is  faulty  be- 
cause it  assumes  plaintiff  was  in  a  position 
of  peril  or  was  on  the  track  at  the  time  when 
a  reasonable  lookout,  if  maintained,  would 
have  been  effective.  But,  as  stated  before, 
there  was  no  dispute  in  the  evidence  over 
the  fact  that  plaintiff  was  then  on  the  track 
and  had  been  for  some  time.  No  one  says 
the  wagon  was  elsewhere  than  on  the  track. 
Even  the  motorman  says  it  was  when  he  first 
saw  it,  and  even  If  it  was  then  going  at  on 
angle  to  the  southwest  that  would  eventually 
take  it  off  the  track  it  was  not  going  to  got 
oCl  soon  enough,  and  the  motorman  reali/.ed 
this,  for  he  at  once  appliod  the  emergency 
brake  as  soon  as  he  saw  the  wagon.  It  is 
clear  that  the  question  of  whether  the  wagon 


was  in  danger  or  on  the  trade  was  not  in 
dispute  at  •'the  trial.  Hence  the  instruction 
was  not  erroneous  on  the  ground  complained 
of.  Davidson  v.  St.  Louis  Transit  Co.,  211 
Mo.  320,  356,  358,  109  S.  W.  583;  Fullerton 
V.  Fordyce,  121  Mo.  13,  25  S.  W.  587,  42  Am. 
St.  Rep.  516 ;  Dunavant  t.  Pemiscot  Land  & 
Cooperage  Co.,  188  Mo.  App.  83,  93,  173  S.  W. 
747;  Sotebler  v.  St.  Louis  Transit  Co.,  203 
Mo.  702,  102  S.  W.  651 ;  Barr  v.  Armstrong, 
56  Mo.  577,  589 :  Gayle  v.  Missouri  Car,  etc.. 
Co.,  177  Mo.  427,  447,  76  S.  W.  987 ;  Pope  v. 
Kansas  City  Cable  Ry.  Co.,  99  Mo.  400,  406. 
12  S.  W.  89L 

[1 S,  1 6]  There  was  no  evidence  that  the 
wagon  was  ever  on  the  east  side  of  the  street. 
Hence  the  instruction  did  not  ignore  any  de- 
fense arising  from  defendant's  evidence,  nor 
did  it  broaden  the  issues.  It  is  bottomed  upon 
and  closely  follows  the  second  ground  alleg- 
ed in  the  petition,  and  It  submitted  a  good 
case  of  common-law  negligence,  and  was  suf- 
ficiently specific  and  definite.  Thompson  v. 
Keyes-Morshall  Bros.  Livery  Ca,  214  Mo. 
487,  i&a,  113  S.  W.  1128;  Pope  ▼.  Kansas 
City  Ry.,  supra.  The  instruction  did  not 
merely  tell  the  Jury  that,  if  the  failure  to 
maintain  a  reasonable  lockout  directly  re- 
sulted in  plaintiff's  Injury,  then  the  verdict 
should  be  for  plaintiff.  It  went  further,  and 
required  the  jury  to  find  that  as  a  direct  re- 
sult of  said  negligent  failure,  If  any,  said 
car  ran  against  said  wagon  and  injured 
plaintiff,  etc.  The  plaintiff  was  entitled  to 
have  his  case  submitted  upon  both  charges 
of  negligence.  Humbird  v.  Union  Street  Ry. 
Co.,  110  Mo.  76,  19  S.  W.  69.  And  this  was 
proper  notwithstanding  there  was  a  charge 
nnder  the  humanitarian  doctrine  in  the  peti- 
tion. Bruening  v.  Metropolitan  St.  Ry.  Co., 
180  Mo.  App.  434,  168  S.  W.  248. 

The  point  that  there  was  no  evidence  to 
support  the  charge  of  a  failure  to  keep  a 
reasonable  lookout  is  untenable,  as  we  have 
hereinbefore  shown. 

(1 7]  In  ia<3truction  No.  6  the  Jury  were  told 
that  if  the  wagon  was  owned  by  the  driver 
thereof,  and  that  plaintiff  employed  the  own- 
er and  exercised  no  control  over  the  wagon, 
then  the  driver  was  not  the  servant  of  the 
plaintiff,  and  negligence.  If  any,  on  hla  part 
could  not  be  Imputed  to  plaintiff.  This  is 
complained  of  because  it  does  not  submit  the 
question  of  whether  plaintiff  was  in  the  exer- 
cise of  ordinary  care,  or  omits  to  submit  the 
question  of  plaintiff's  contributory  negli- 
gence. There  was  no  charge  of  contributory 
negligence  pleaded,  nor  did  any  appear  in 
plaintiff's  evidence.  Hence  the  omission  to 
submit  such  Issue  was  not  error.,  Benjamin 
V.  Metropolitan  St.  Rj-.  Co.,  246  Ma  598,  614, 
151  S.  W.  eL 

[1 8]  There  was  no  error  in  refusing  to  give 
defendant's  instruction  No.  4.  Every  proper 
element  contained  therein  was  covered  by 
the  nine  instructl(»i8  given  for  defesdant. 
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Tbe  instrnctioii.  If  f^ven,  would  bave  told  the 
jury,  In  effect,  tbat  tbe  motonnan  was  au- 
thorized to  approach  a  wagon  on  a  much- 
traveled  street  at  the  rate  of  20  miles  per 
hour  without  warning,  having  tbe  right  to 
presume  that  persons  on  tbe  street  would  not 
go  upon  tbe  track,  or,  U  vpoa  the  same,  that 
tbey  would  get  off  and  avoid  b^ng  struck. 

tm  Instruction  No.  12  sought  to  take  from 
the  Jury  tbe  alleged  failure  to  sound  a  warn- 
ing on  the  ground  that  there  was  no  evidence 
that  such  failure  was  tbe  proximate  cause 
of  plaintUTs  injury.  But  this  view  Is  tmtoi- 
aUe  -as  we  have  heretofore  shown. 

[21,21]  The  point  that  tbe  court  erred  in 
admittLng  evidence  that  the  plaintiff  coughed 
op  blood  is  without  merit  The  only  objec- 
tion made  to  sucb  testimony  was  that  the 
que!>tlon  was  leading  and  suggestive,  and 
this  tbe  court  sustained.  The  petition  plead- 
ed, among  others,  an  injury  to  tbe  lungs, 
and  tliat  aU  of  tbe  injuries  were  permanent. 

[22]  If  tbore  was  any  error  in  tbe  closing 
argument  of  plaintUTs  counsel,  tbe  record 
disdoaes  no  exception  saved  thereto  or  to 
tlte  court's  failure  to  rule  thereon.  There 
was  an  exception  saved  to  the  action  of  the 
court  In  ruling  on  one  objection  to  a  state- 
ment made  in  the  argument,  but  clearly  that 
statement  did  not  constitute  reversible  error. 

[23]  We  cannot  say  the  verdict,  |5,000,  is 
excessive.  Plalntifl  has  suffered  much  more 
than  merely  a  fractured  collar  bone.  Tbe 
record  discloses  that  bis  left  shoulder  and 
arm  are  permanently  impaired,  tils  lungs  and 
left  ear  also  permanently  injured,  so  that 
from  a  strong  vigorous  man  he  has  been  re- 
dnced  to  that  of  one  greatly  hampered  in  his 
movements,  unable  to  do  an  ordinary  man's 
worlt,  and  coughing  up  blood  at  intervals. 
Tbe  Injuries  shown  in  tbe  record  appear  to 
be  too  serious  to  Justify  us  in  reducing  the 
amount  recovered  or  in  setting  aside  the  ver- 
dict 

Being  of  opinion  tliat  we  are  without  au- 
thority to  disturb  tbe  Judgment,  it  is  accord- 
ingly affirmed. 

The  other  Judges  concur. 

NOTE. 

VAUornr  or  Agbeeiijbrts  Rxlatiro  to  Ac- 
noNs  Airn  Otheb  Pbooeedinos 

IN  GcNKKAIk 

(D.8.Sap.l912)  There  is  no  implied  agree- 
ment on  the  i>art  of  the  principal  in  a  bail 
bond  in  a  criminal  case  to  indemnify  his  sure- 
ty, and  an  express  agreement  for  such  indem- 
nity is  illegal  and  void  as  against  public  policy. 
-(D.  C.  Va.  1908)  United  States  v.  Greene, 
163  Fed.  442,  order  affirmed  (1010)  Leary  v. 
United  States,  184  Fed.  433,  107  C.  O.  A,  27, 
which  is  reversed  32  Sup.  Ct.  599,  224  U.  S. 
567,  56  L..Ed.  S89. 

(U.S.C.C.Wa8h.l901)  A  contract  between  a 
connty  and  a  bidder  for  an  issue  of  its  bonds, 
by  which  the  county  agrees  to  sell  the  bonds 
to  tbe  bidder  on  condition  that  h«  will  cause 


a  feigned  suit  to  l>e  brought  and  prosecuted  to 
the  supreme  court  of  the  state  to  determine  the 
validity  of  the  bonds  prior  to  their  issuance, 
die  expense  to  be  paid  by  the  county,  is  void, 
as  such  condition  precedent  is  contrary  to  pub- 
lic poUcy.— Van  Horn  v.  Kittitas  Ck)unty,  112 
Fed.  1. 

(Gal.1913)  An  agreement  to  resist  the  pro- 
bate of  a  will  and  procure  it  to  be  set  aside, 
so  as  to  cut  off  the  interest  of  one  who  was 
not  a  party  to  the  agreement,  tends  to  thwart 
justice,  and  is  void  as  against  public  policy. 
— Gugolz  V.  Gehrkens,  130  Pac.  8, 164  Cal.  596^ 
43  I/.  B.  A.  (N.  S.)  575. 

(CeI.App.1915)  A  contract  between  principal 
stockholder  of  a  bank  and  a  depositor,  which 
binds  the  stockholder  to  pay  depositor  interest 
in  event  a  judgment  against  dcpo^jitor  is  af- 
firmed, held  not  yoid  as  encouraging  litigation. 
— Cloyne  v.  Levy,  148  Pac.  224,  26  Cal.  App. 
637. 

(Idaho,1912)  Though  the  doctrine  of  cham- 
perty and  maintenance  does  not  prevail  the 
courts  will  not  grant  relief  or  enforce  contracts 
wliich  are  contrary  to  good  morals  or  sound 
public  policy. — Merchants'  Protective  Asa'n  v. 
Jacobsen,  127  Pac.  315,  22  Idaho,  636. 

(Ill.App.1889)  A  contract  by  an  employer, 
after  the  service  of  a  writ  of  garnishment,  to 
pay  the  *wage8  of  a  servant  in  advance,  in  or- 
der to  prevent  the  same  from  being  reached  un- 
der gamisluncnt  proceedings,  is  legal. — Chieago 
&  B.  I.  R.  Co.  V.  Blagden,  33  III.  App.  254. 

(Iowa,1002)  In  a  foreclosure  proceeding  it 
was  agreed  that  no  execution  should  issue  on 
tlie  judgment  of  foreclosure  for  10  mouths 
after  the  judgment  was  rendered,  and  the  mort- 
gagor assigned  his  interest  in  the  rents  and  prof- 
its to  plaintiOf.  Lditer  the  mortgagor's  interest 
in  tlie  premises  was  sold  under  execution  on  a 
judgment  junior  to  the  mortgage.  Held,  tlwt 
the  action  of  the  mortgagee's  attorney  in  the 
foreclosure  proceedings,  in  procuring  the  as- 
signment of  the  judgment  to  be  piade,  was  not 
contrary  to  public  policy.— Miller  v.  Cousins,  90 
N.  W.  814. 

(Mass.1891)  Plaintiff  and  others  contested  the 
probate  of  a  codicil  to  a  will,  and  findings  of 
the  lower  court  that  tiie  codicil  was  procured 
by  the  undue  influence  of  defendant  were  set  . 
aside,  and,  when  the  case  was  called  for  a  new 
trial,  plaintiff,  in  consideration  of  defendant's 
agreement  to  pay  him  $500,  withdrew  his  op- 
position, and  without  knowledge  of  the  agree- 
ment the  court  admitted  the  codicil  to  pro- 
bate. The  only  other  interested  party  was  a 
weak-minded  son  of  the  testator,  and  there 
was  no  evidence  of  any  connivance  between 
plaintiff  and  defendant  to  defraud  the  testa- 
tor's son,  or  that  the  letter's  conduct  was  in- 
fluenced by  plaintiff's  withdrawal.  Beld,  the 
agreement  was  not  void  as  against  public  policy 
because  tbe  court  was  not  informed  of  it.— Sea- 
man V.  Colley,  59  N.  E.  1017,  178  Mass.  478. 

(Mich.l87S)  A  plaintiff,  pending  suit,  may 
purchase  his  peace  or  agree  as  to  the  disposition 
he  will  make  of  tbe  judgment  in  case  he  recover 
one.— Detroit  Savings  Bank  v.  Trueiidail,  38 
Mich.  430. 

(Minn.1899)  A  stipulation  between  a  "guar- 
anty insurance  company,"  and  the  guarantied 
employ^  that  a  voucher  or  other  evidences  of 
payment  by  the  company  to  the  employer  shall 
be  conclusive  evidence  against  the  employ^  as 
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to  the  fact  and  extent  of  his  liability  to  the 
company,  is  void,  as  being  against  public  policy, 
in  so  far  as  it  maltos  such  voucher  conclusive 
evidence. — Fidelity  Sc  Casualty  Co.  of  New 
York  v.  Craya,  79  N.  W.  531,  76  Minn.  450. 

(Mo.iaoe)  Where  plaintiff  and  defendant, 
who  were  the  only  heirs  at  law  of  their  deceased 
father,  entered  into  a  contract  with  each  other, 
to  which  the  devisee  under  the  will  of  decedent 
was  not  a  party,  for  the  prosecution  by  defend- 
ant of  a  suit  which  he  bad  instituted  to  set 
aside  such  will,  to  which  proceeding  both  plain- 
tift  and  such  devisee  were  necessary  parties 
defendant,  and  also  for  the  payment  of  a  cer- 
tain sum  by  defendint  to  plaintiff,  out  of  de- 
fendant's share  of  the  estate,  if  the  will  should 
be  set  aside,  in  consideration  of  which  plain- 
tiff was  to  pay  the  costs  and  attorneys'  fees 
incurred  in  the  prosecution  o<  such  proceeding, 
such  contract,  being  not  only  a  fraud  on  one 
of  the  parties  to  such  suit,  but  an  imposition 
on  the  court,  and  against  public  policy,  could 
not  be  enforced. — Bidenbaugh  v.  Young,  46  S. 
W.  959,  145  Mo.  274. 

^Neb.1898)  A  stipulation  in  the  bond  and  a 
mortgage  for  payment  by  the  mortgagor  of  "ex- 
penses incurred  in  procuring  and  continuing  ab- 
stracts of  title  for  the  purposes  of  the  fore- 
closure suit"  is  nnenforceable  as  against  public 
policy  since  the  costs  are  confined  to  those  al- 
lowed by  statute.— Northwestern  Mut.  Life  Ins. 
Co.  T.  Butler,  77  N.  W.  667,  67  Neb.  198. 

(N.T.)  A  contract  by  one  of  the  sureties  on 
a  bail  bond  to  Indemnify  the  other  in  case  of 
default  is  not  against  public  policy,  the  stat- 
utes authorizing  bail  by  recognizance  and  by  de- 
posit of  money  by  accused.  39  N.  Y.  Supp. 
030,  16  Misc.  Rep.  474,  affirmed.— (1896)  Ma- 
loney  v.  Nelson,  42  N.  Y.  Snpp.  418,  12  App. 
Div.  545,  judgment  affirmed  Moloney  ▼.  Nelson 
(1809)  53  N.  E.  31,  158  N.  Y.  361. 

(N.Y.)  An  agreement  by  which  a  patentee  is 
to  furnish  evidence  for  a  third  party  in  actions 
agreed  to  be  brought  against  the  assignees  of 
the  patentee  to  set  aside  his  transfer  of  the 
patents  to  them  is  against  public  policy. — (1003) 
Cowlcs  V.  Rochester  Folding  Box  Co.,  80  N. 
Y.  Supp.  811,  81  App.  Div.  414,  affirmed  (1904) 
71  N.  E.  468,  179  N.  Y.  87. 

(Ohio,1897)  A  contract  by  attorneys  at  law 
to  render  services  to  prevent  the  finding  of  an 
indictment  against  one  accused  or  siispected  of 
crime  is  void,  without  respect  to  the  belief  of 
such  attorneys  as  to  his  guilt — Weber  t.  Shay, 
46  N.  B.  377,  56  Ohio  St.  116,  87  L.  B.  A. 
230,  60  Am.  St.  Rep.  743. 

(R.I.1901)  Plaintiff  alloged  that  he  paid  a  sum 
of  money  to  defendant  to  pay  certain  fines  and 
costs,  and  to  secure  a  settlement  of  certain 
criminal  prosecutions,  and  that  defendant  false- 
ly represented  that  the  money  was  necessary 
to  secure  such  settlements,  and  that  he  had  se- 
cured them.  The  attorney  general  knew  noth- 
ing of  any  effort  to  secure  the  settlements,  and 
there  was  no  evidence  that  the  money  was  used 
to  corruptly  influence  the  attorney  general. 
Held,  that  a  nonsuit  of  plaintiff  on  the  ground 
that  a  recovery  was  barreil  because  the  money 
waS'  paid  for  an  unlawful  purpose  was  errone- 
ous, since  the  attorney  general  has  power  to 
enter  a  nolle  prosequi  in  criminal  cases,  and 
it  was  not  unlawful  to  endeavor  to  secure  a 
settlement.— Rogers  ▼.  Hill,  48  Atl.  670,  22  R. 
I.  496. 


(Tez.OiT.App.1903)  An  c«reanfliit  that,  in 
consideration  of  the  abandonment  of  a  proceed- 
ing to  perpetuate  a  witness'  testimony,  hear- 
say evidence  thereof  might  be  offered,  was  not 
invalid  as  contravening  public  policy. — ^lliomp- 
son  v.  Ft  Worth  &  R.  G.  Ry.  Co.,  73  S.  W.  29, 
31  Tex.  Civ.  App.  583. 

(Vt.l898)  Where  a  note  was  executed  solely 
for  the  purpose  of  establishing  a  false  defense 
in  a  criminal  prosecution,  it  cannot  l>e  enforced 
by  the  payee.— Bates  t.  Cain's  Estate,  40  AtL 
36,  70  Vt  144. 

(Wis.1900)  In  a  will  contest  between  pro- 
ponent and  a  part  of  the  legatees  who  were  also 
heirs  at  law  of  the  deceased,  a  stipulation  be- 
tween the  parties,  in  open  court,  that  attorney's 
fees  should  be  allowed  in  addition  to  statutory 
costs,  did  not  entitle  contestants  to  such  fees, 
since  such  a  stipulation  was  contrary  to  pubUc 
policy  and  void.  Judgment  (1889)  80  N.  W. 
921,  104  Wis.  581,  reversed.- In  re  Stickney's 
WUl,  84  N.  W.  23,  108  Wis.  00;  Fox  v.  Mar- 
tin, Id. 


DONNBR  T.  WHITECOTTON.     (No.  13021.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
May  6,  1010.) 

1.  OOTEKAnTS   «sa64  —  BBRXnOIAI.  OWITEB- 

BHiF  OF  Land — EvroxNCE. 
In  an  action  to  recover  from  a  defendant 
not  named  in  the  deed  damages  for  breach  of  a 
covenant  of  warranty,  facts  held  sufficient  to 
show  that  the  grantor  was  not  the  beneficial 
owner  of  the  land,  and  that  the  defendant  was 
beneficial  owner  thereof,  holding  the  record  title 
in  grantor's  name. 

2,  Pbidcipai.  and  Aobnt  4=>li50)— Urois- 

OLOSBD   PBINCIPAIr-LlABIUTX. 

Generally  as  to  simple  contracts,  even  such 
as  the  statute  of  frauds  requires  to  be  in  writ- 
ing, an  undisclosed  principal  may  be  charged 
with  liability  on  obligations  made  by  the  agent 
in  his  own  name,  but  for  hia  prindpnl's  benefit 
and  by  bis  authority. 

8.  Bills  and  Notes  «=3ll9— Principal  and 
Agent  «=»145(2)— Undisclosed  Psincipai,. 
The  general  rule  as  to  liability  of  undiscloa- 
ed  principal  does  not  apply  to  negotiable  in- 
struments; for  one  who  takes  a  negotiable  in- 
strument contracts  only  witli  the  parties  who 
upon  the  face  of  the  instrument  are  bonnd  for 
its  payment,  and  is  presumed  to  look  only  to 
those  parties,  and  not  elsewhere. 

4.  Pbincifal  and  Aosirt  4a»146(8)— Cndis- 

CLOSED  Pbincipalt— CoNXBAor  Undbb  Skai.. 

At  common  law  an   ondisclosed   principal 

cannot  be  held  liable  upon  a  contract  under  seal 

executed  hy  his  agent 

6.  Pbincipal  and  AecNT  «b>146(S)— Undis- 
oi«sed  Pbinoifai/— Wabbantt  bt  Aastrr. 
At  common  law,  nnder  the  rule  that  an  un- 
disclosed principal  is  not  liable  upon  a  sealed 
contract  executed  by  the  agoit  in  his  own  name, 
such  prindpal  could  not  be  held  liable  for  breach 
of  covenant  of  warranty  contained  in  a  deed 
executed  by  agent  in  his  own  name. 
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&  PsaXatPMI.  AITD  AOKKT  «=»14S(3>— TJirsiB- 
CLOSED  Pbiroxfai<— Bbbach  or  Wabrajot 

IN  DXED. 

Even  though  the  distinction  between  sealed 
and  anaealed  inatrumenta  be  wholly  abolished 
by  Hev.  St.  1909,  S  2773,  an  action  for  breach 
of  warranty  cannot  be  maintained  against  an 
undisclosed  principal,  based  solely  on  a  deed 
covenant  of  warranty,  since  the  principal  does 
not  appear  on  the  face  of  the  covenant  as  a 
party  thereto,  althoagb  a  recovery  may  be  had 
on  the  theory  of  his  having  obtained  through 
his  agent  money  to  which  he  wa»  not  entitled 
and  for  whidi  he  gave  nothiag. 

7.  COTKNAHTB  ®=s>130(7)— Undibolosed  Pbin- 
oipai>-Bbkaoh  of  Dkkd  Oovinant— Dau- 

AOK8. 

Whoa  dieie  was  a  breadi  tH  deed  covenant, 
in  an  action  therefor  against  an  ondisdosed 
principal,  the  measure  of  damages  must  be  the 
extent  to  which  the  defendant  was  enriched  at 
the  expense  of  the  purchaser,  who  bought  from 
him  through  his  agent. 

8.  COVSITANTS  «=>I14(1)— URDI80IX>aBI>  FBIIT- 

diFAi. — Covin  AH  t—Pbtition — Dauaqsb. 
Where  there  was  a  breach  of  deed  covenant, 
a  petition  setting  out  such  facts  together  with 
facts  showing  the  defendant  to  have  been  on 
undisclosed  prindpal  In  the  sale,  but  nowhere 
alleging  what  plaintiff  paid  for  the  land,  nor 
the  valne  thereof,  nor  the  value  per  acre  of  the 
land  lost  as  compared  with  the  rest,  is  insnffl- 
dent  for  failure  to  set  forth  proper  allegations 
as  a  foundation  for  application  of  the  proper 
measure  of  damages. 

9.  Atpkai.  and  Bbbob  ^=31068(7)— Hasuless 
Ebbob— Finding. 

In  an  action  for  breach  of  covenant,  there 
was  DO  error  against  the  defendant  in  finding 
the  value  of  the  10  acres  lost  to  be  the  average 
value  of  all  the  land,  since  there  was  evidence 
that  the  10  acres  was  bottom  land  and  worth 
more  per  acre  than  the  remainder. 

10.  CoiyxNAHTS  4=»130(5)— Esthiatb  of  Vai,- 

UX  OF  liAND  LOSI^AVEKAOIB  AOKE  yAI.UB. 

In  an  action  for  damages  for  breach  of  a 
deed  covenant  as  to  part  of  the  land  conveyed, 
in  estimating  the  average  value  per  acre,  it  was 
erroneous  to  add  the  $3,500  deed  of  trust  which 
plaintiff  paid  off  to  the  $7,000  agreed  exchange 
valuation,  when  the  property  plaintiff  deeded 
also  had  a  $3,500  mortgage  against  it 

Appeal  from  Circuit  Court,  Randolpb  Coun- 
ty; A.  H.  Walker, -Judge. 

Action  by  Alva  D.  Douner  against  James 
H.  Wbitecotton.  Judgment  for  plalntifl,  and 
defendant  appeals.  Beversed,  and  cause  re- 
manded. 

Whitecotton  &  Wight,  of  Moberly,  for  ap- 
pellant. 

Balpb  T.  Flnley,  of  St  Louis,  for  respond- 
oit 

TBIMBLE,  J.  In  this  action  plaintiff, 
Donner,  seeks  to  bold  tbe  defendant,  James 
H.  Wbltecotton,  liable  for  tbe  breach  of  a 


covenant  of  warranty  contained  in  a  deefl 
to  plaintiff  from  defendant's  son,  A.  TUden 
Whitecotton,  but  wbicb  the  defendant  did 
not  sign,  nor  did  his  name  appear  thereid 
In  any  manner.  The  theory  is  that  tbe  de- 
fendant can  be  held  Uable  as  an  undisclosed 
principal,  aveaa  tbeugh  the  warranting  obli- 
gation is  in  a  deed,  because  our  statute  has 
abolished  seals,  and  thoeby  destroyed  all 
distiactioDS  between  sealed  and  unsealed  in- 
Btmaents. 

Ibe  defendant,  acting  as  attorney  for  a 
Mrs.  Clara  D.  Winn,  bid  in  for  her  at  parti- 
tion sale  a  certain  Boone  county  farm  sup- 
posed to  contain  280  acres  at  the  sum  of 
$4,600,  and  the  sheriff  executed  a  deed  to 
her  which  was  placed  of  record.  Mrs.  Winn 
was  diasatisfled,  claiming  that  defendant 
paid  more  than  she  had  authorized  him  to 
bid  for  it  As  a  result  of  her  diasatlBfac- 
tion,  it  was  agreed  that  she  should  convey 
the  land  to  defendant's  son,  A.  TUden  White- 
cotton, who  would  give  her  a  deed  of  trust 
thereon  for  $3,500,  she  to  receive  In  addi- 
tion thereto  tbe  sum  of  $1,100,  which,  with 
the  deed  of  trust,  would  make  up  to  her  the 
$4,600  she  had  been  required  to  pay  for  the 
land.  She  executed  a  warranty  deed  to  A. 
Tllden  Whitecotton,  he  gave  her  a  deed  of 
trust  thereon  for  $3,500,  and  his  father,  the 
defendant,  furnished  the  $1,100  which  was 
pedi  to  Mrs.  Winn. 

Thereafter  a  trade  was  made  whereby  the 
plalntifl,  Donner,  exchanged  property  in  Co- 
lumbia for  the  farm,  each  prop^iy  beinf 
valued,  for  the  purposes  of  tbe  trade,  at  $7,- 
000.  There  was  an  Incumbrance  of  $3,500  on 
each  piece  of  property,  and  the  arrangement 
was  that  each  party  should  assume  and 
agree  to  pay  the  incumbrance  on  the  prop- 
erty he  was  to  get ;  in  other  words,  they  ex- 
changed debts  also.  This  arrangement  was 
carried  out,  and  pursuant  thereto  A.  TUden 
Whitecotton  executed  a  warranty  deed  to  the 
plaintiff  herein  conveying  the  farm  afore- 
said, the  latter  assuming  and  agreeing  to  pay 
the  $3,500  deed  of  trust  to  Mrs.  Winn  with 
interest  from  January  1,  1912.  Afterwards 
Donner  conveyed  the  land  by  deed  with  the 
usual  covenants  of  warranty  to  one  Evans, 
who  in  turn  likewise  conveyed  to  one  Busk. 
Thereafter  it  was  discovered  that  the  title 
to,  and  the  possession  of,  10  acres  of  the 
land  were,  and  for  40  years  had  been.  In  oth- 
er parties,  and  consequently  there  was  a 
breach  of  the  covenant  of  warranty  in  each 
of  the  deeds  above  mentioned.  Busk  there- 
upon sued  Evans  upon  the  latter's  warranty. 
Evans  notified  Donner,  and  the  latter  notified 
the  Whitecottons,  to  defend.  Rusk  recov- 
ered Judgment  against  Evans  for  the  breach 
of  his  covenant  to  warrant  and  defend  the 
title,  and  Evans,  after  paying  same,  sued  the 
plaintiff,  Donner,  and  Ukewise  recovered 
Judgment   against  him;    the   total  amount 
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whicb  Donner  was  comDelled  to  pay  to  dis- 
cbarge said  Judgment,  with  Interest  and 
costs,  being  $633.04.  It  was  to  recover  tbia 
amount  that  the  present  suit  was  brooght,  as 
iierelnabove  stated. 

As  originally  brought,  the  suit  was  against 
A.  Tilden  Whltecotton  and  James  H.  Wbite- 
cotton,  but  later  an  amended  petition  was 
filed  in  which  James  H.  Whltecotton  was  the 
sole  defendant.  The  amended  petition  alleg- 
ed that  plaintiff  bought  the  real  estate  in 
question,  "which  was  then  owned  by  said 
defendant,  although  the  record  title  of  said 
real  estate  was  in  one  A.  Tllden  Whltecot- 
ton"; that  said  A.  Tllden  Whltecotton  exe- 
cuted to  plaintiff  the  deed  to  230  acres  of 
land  (describing  It)  with  the  covenant  to  war> 
rant  and  defend  the  title ;  that  there  was  a 
breach  of  the  covenant  owing  to  the  failure 
of  title  to  10  acres  of  the  land  whereby  said 
10  acres  was  lost  to  plaintiff. 

The  amended  petltlota  farther  alleged: 

That  "said  A.  Klden  Whltecotton  was  never 
the  beneficial  owner  of  any  of  the  land  described 
in  said  deed,  but  all  of  said  land,  except  the  part 
west  of  said  creek,  which  was  lost  to  plaintiff, 
was  in  troth  and  in  fact  the  property  of  the 
defendant,  James  H.  Whltecotton ;  that  said 
James  H.  Whitecotton  is  the  father  of  said  A. 
Tilden  Whitecotton,  and  the  title  of  said  land 
was  placed  by  the  defendant  in  the  name  of  his 
son  for  convenience  and  for  other  reasons  un- 
known to  the  plaintiff,  and  said  James  H. 
Whitecotton  conducted  the  business  concerning 
said  land  in  the  name  of  his  said  son,  where  the 
record  title  thereto  was  to  be  affected,  although 
bis  said  son  had  no  real  or  beneficial  interest 
therein ;  that  said  land  was  purchased  by  said. 
James  H.  Whitecotton  and  paid  for  by  him 
with  his  own  means;  and  that  said  James  H. 
Whitecotton  in  fact  received  the  purchase  price 
for  the  land  described  in  said  deed  when  the 
same  was  conveyed  to  the  plaintiff  by  said  A. 
Tilden  Whitecotton ;  and  that  by  reason  of  said 
facts  and  as  the  facts  are  the  said  James  H. 
Whitecotton  transacted  the  business  concerning 
the  record  title  to  said  land  in  the  name  of  his 
said  son  as  his  agent,  and  the  said  A.  Tilden 
Whitecotton  was,  in  the  execution  of  said  deed, 
acting  for  his  said  father,  the  defendant  herein. 
The  plaintiff  further  states  that,  since  said  con- 
veyance to  the  plaintiff  by  said  A.  Tilden 
Whitecotton,  the  plaintiff  has  learned  for  the 
first  time  that  said  A.  Tilden  Whitecotton  is 
insolvent  and  has  no  property  out  of  whicb  a 
judgment  for  the  damages  and  costs  here  could 
be  made.'' 

Said  petition  further  set  up  the  conveyance 
to  Evans  and  from  him  to  Busk  and  the  re- 
spective suits  heretofore  mentioned  together 
with  the  Judgment  rendered  In  each  and 
their  payment  as  before  stated. 

The  answer  admitted  the  execution  of  the 
deed  from  A.  Tllden  Whltecotton  to  the  plain- 
tiff, Conner,  but  denied  every  other  allega- 
tion. 

The  case  was  tried  and  submitted  to  the 
court;  a  Jury  apparently  being  tacitly  waiv- 
ed by  common  consent.    No  request  for  or 


waiver  of  a  Jury  1b  mentioned  In  tbe  rec- 
ord nor  Is  any  point  made  thereon;  and 
we  mention  this  merely  to  show  how  the  case 
was  tried.  It  is  a  suit  at  law  tried  before 
the  court.  Special  findings  of  facts  and  dec- 
larations of  law  were  given,  and  the  court 
rendered  Judgment  for  $613.25,  said  siun  be- 
ing made  up  of  $456.52,  the  value,  as  found 
by  tbe  court,  of  the  10  acres  of  land  lost  and 
tbe  price  paid  therefor,  and  $156.73  Interest 
on  said  sum  from  March  1,  1912.  The  de- 
fendant  appealed. 

There  is  no  question  but  that  there  woa  a 
failure  of  title  as  to  ttie  10  acres  whereby 
that  amount  of  land  was  lost  to  plaintiff: 
nor  is  there  any  controversy  over  the  vari- 
ous conveyanceb  with  covenants  of  warranty 
as  heretofore  stated,  or  over  the  varlons  suits 
thereon  and  the  payment  of  the  respective 
Judgments  and  costs  thereof  by  the  respec- 
tive covenantors  down  to  the  deed  Involved 
herein. 

[1]  Some  contention  la  made  that  the  oonrt 
was  not  Justified  In  finding  tbat  the  defend- 
ant, James  H.  Whltecotton,  was  the  real  own- 
er of  the  land  and  the  one  for  whom  the 
conveyance  to  Donner  was  made ;  but  we  are 
wholly  unwarranted  In  taking  this  view,  since 
the  record  discloses  ample  evidence  to  sup- 
port the  trial  court's  finding: 

That  "A.  Tilden  Whitecotton  was  not  the 
beneficial  owner  of  said  land  or  any  part  of  the 
same,  but  that  the  defendant,  James  H.  White- 
cotton, was  the  real  and  beneficial  owner  there- 
of and  held  the  record  tide  to  said  land  •  •  • 
in  the  name  of  his  said  son,  A.  Tilden  White- 
cotton, for  purposes  of  convenience;  tbat  said 
James  H.  Whitecotton  paid  all  of  the  purchase 
money  for  said  land  when  the  same  was  deeded 
to  his  son,  and  received  all  of  the  proceeds  of 
the  sale,  including  property  and  money,  when 
said  land  was  conveyed  to  Alva  D.  Donner; 
that  while  holding  the  record  titie  to  said  land, 
the  said  A.  Tilden  Whltecotton  held  the  same 
for  bis  said  father,  James  H.  Whitecotton,  and 
acted  as  the  agent  of  his  said  father  in  selling 
and  conveying  the  same  to  the  plaintiff  as  afore- 
said; and  that  said  James  H.  Whitecotton  was 
the  undisclosed  principal  of  said  A.  Tilden 
Whitecotton  at  the  time  said  land  was  conveyed 
to  the  plaintiff." 

The  court  further  found  that — 

."The  plaintiff,  Alva  D.  Donner,  discovered 
that  the  said  James  H.  Whitecotton  was  the 
real  and  beneficial  owner  of  said  land  after  tbe 
plaintiff  had  sold  said  land  and  conveyed  the 
same  to  one  I.  V.  Evans  and  said  Evans  had 
conveyed  the  same  to  one  William  H.  Rusk." 

It  was  In  evidence  that  at  the  time  of  the 
conveyance  of  the  farm  to  A.  Tilden  White- 
cotton he  was  a  young  man  attending  the 
State  University;  tbat  he  had  no  property; 
that  the  title  was  put  in  the  son's  name 
for  convenience;  that  defendant,  James  H. 
Whltecotton,  always  spoke  of  the  farm  as 
"my"    farm,   and,    when   certain   buildings 
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thereon  burned,  be  collected  and  k^t  tbe  In- 
Bonutce.  ' 

The  main  question  in  the  caae  la  whether 
the  defendant,  James  H.  Whltecotton,  can  be 
held  liable  for  tbe  loss  occurring  by  reason 
of  the  breach  of  a  covenant  of  warranty  in 
a  deed  he  did  not  sign,  on  the  ground  that 
he  was  the  undisclosed  principal  of  the  gran- 
tor, A.  Tlldea  Whltecotton,  who^  in  execut- 
ing the  deed,  was  acting  for  the  defendant 
and  with  his  authority. 

[2, 3]  With  reference  to  simple  contracts, 
even  such  as  the  statute  of  frauds  requires 
to  be  in  writing,  tbe  general  rule  is  that  an 
undisclosed  principal  may  be  charged  with 
liability  on  obligations  made  by  tbe  agent 
in  his  own  name,  but  for  his  principal's  ben- 
efit and  by  his  authority.  Weber  t.  Collins, 
139  Mo.  501,  508,  41  S.  W.  249;  Meyers  7. 
Kilgen,  177  Mo.  App.  724,  735, 160  S.  W.  569; 
2  Corp.  Juris,  841 ;  21  B.  C.  L.  890.  To  this 
general  rule  there  are  certain  exceptions,  one 
of  which  is  in  the  case  of  negotiable  instru- 
ments (21  B.  C.  L.  891) ;  the  reason  of  such 
exception  doubtless  being  that  one  who  takes 
a  negotiable  Instrument  contracts  only  with 
the  parties  who  upon  the  face  of  the  instru- 
ment are  bound  for  its  payment,  and  is  pre- 
sumed to  look  only  to  those  parties  and  not 
elsewhere  (1  Am.  &  Eng.  Ency.  of  Law  [2d 
Ed.]  1141). 

[4,  f]  Notwithstanding  the  above  general 
rule  with  reference  to  simple  contracts,  It  Is 
the  weU-establlshed  common-law  doctrine 
that  an  action  can  be  maintained  upon  a 
sealed  contract  only  against  those  whose 
names  appear  therein ;  and  hence  the  gen- 
eral rule  is  that  an  undisclosed  principal 
cannot  be  held  liable  upon  a  contract  under 
seel  executed  by  an  agent  In  his  own  name. 
2  Corp.  Juris,  843;  21  R.  C.  L.  892.  From 
this  It  necessarily  followed  that  conveyances 
of  real  estate,  being  sealed  Instruments,  came 
within  the  rule;  and  an  undisclosed  princi- 
pal conld  not  be  held  liable  for  the  breach 
of  a  covenant  of  warranty  contained  In  a 
deed  executed  by  an  agent  in  his  own  name. 

[I]  However,  section  2773,  B.  S.  1909,  pro- 
vides that: 

"Tlie  ase  of  private  seals  in  written  contracts, 
conveyances  of  real  estate,  and  all  other  instru- 
ments of  writing  heretofore  required  by  law  to 
be  sealed  (except  the  seals  of  corporations).  Is 
hereby  eboliabed,  but  the  addition  of  a  private 
seal  to  any  such  instrument  shall  not  in  any 
manner  affect  its  force,  validity  or  character, 
or  in  any  way  change  the  construction  thereof." 

And  tbe  question  la:  What  ^ect  does  this 
section  bare  on  the  rule?  Does  this  section 
destroy  all  distinction  between  sealed  and 
simple  contracts  so  as  to  allow  an  undisclos- 
ed principal  to  be  held  Uable  for  tbe  breach 
of  warranty  made  by  the  agent  in  a  deed  ex- 


deed,  its  construction,  effect,  and  the  rights 
and  liabilities  of  the  parties  thereto,  the 
same  as  before?  In  matters  other  Uian  tSU 
question  of  liability  herein  considered,  it  has 
been  held  that  the  effect  of  this  statute  was 
to  change  common-law  rules  so  that  a  deed 
or  other  sealed  instrument  could  be  dealt 
with  and  treated  In  the  same  manner  as  any 
other  unsealed  contract.  Bosley  v.  Boslcy,  85 
Mo.  App.  424,  428;  Edmunds  v.  Missouri 
Electric,  etc.,  Co.,  76  Mo,  App.  CIO.  622; 
Judd  V.  Walker,  158  Mo.  App.  156,  164,  138 
S.  W.  655. 

In  Streeter,  Jr.,  Co.  v.  Janu,  90  Minn.  393, 
96  N.  W.  1128,  a  father  sent  his  son  to  Da- 
kota to  buy  land  for  him ;  he  f urnistiing  the 
money  that  was  i>aid  down  thereon.  The  son, 
in  his  own  name,  entered  Into  a  contract  un- 
der seal  to  purchase  a  large  amount  of  land 
and  to  pay  the  unpaid  portion  of  the  pur- 
chase price  In  yearly  Installments.  The  son 
having  refused  to  make  these  payments,  suit 
was  brought  against  the  father  on  the  ground 
that  he  was  the  real  vendee,  that  the  con- 
tract was  actually  made  for  him  and  in  his 
behalf,  and  that  of  these  facts  that  plaintiff 
was  not  Informed  until  after  tbe  writing  was 
executed.  The  court  held  that  tbe  statute 
abolishing  seals  abrogated  the  distinction  be- 
tween sealed  and  unsealed  private  contracts, 
and  that  all  distinction  between  simple  con- 
tracts and  specialties,  executed  by  private 
parties  were  discarded,  and  that  therefore 
the  father  could  be  held  liable  as  an  undis- 
closed principal. 

In  Efta  V.  Swanson,  115  Minn.  373,  132  N. 
W.  835,  the  same  court  held  that  an  undis- 
closed principal  is  bound  by  covenants  of 
warranty  in  a  deed  made  by  his  agent  with 
authority.  The  decision  was  based  upon  the 
aforesaid  ground  that  tbe  statute  abolishing 
seals  had  abrogated  all  distinction  between 
sealed  and  unsealed  private  contracts,  and 
the  rule  ai^licable  to  simple  contracts  as  to 
the  liability  of  a  principal  for  authorized 
contracts  In  his  agent's  name  apqpUed  as  well 
to  contracts  under  seal. 

In  Kirschbon  v.  Bonzel,  67  Wis.  178,  29  N. 
W.  907,  the  Supreme  Court  of  Wisconsin  held 
that  an  undisclosed,  principal  could  be  held 
liable  for  tbe  obligation  of  his  agent  in  a 
written  contract  under  seal,  if  the  seal  was 
not  essential  to  Its  validity. 

In  Stowell  V.  Eldred,  39  Wis.  614,  626,  it 
Is  held  that  an  undisclosed  principal  could 
enforce  the  obligation  of  a '  contract  made 
by  his  agent  in  the  latter's  name,  even  though 
the  contract  was  under  seal,  provided  the 
seal  was  not  essential  to  the  validity  of  the 
contract 

In  Sanger  y.  Warren,  91  Tex.  472,  44  S. 

W.  477,  66  Am.  St.  Bep.  913,  tbe  plaintiff, 

Mrs.  Warren,  had  conveyed  lands  to  Bowser 

ecuted  In  the  latter's  own  name,  or  does  it  i  and  others,  who,  after  giving  notes  to  secure 

merely   render   a   seal  unnecessary   to   the   the  unpaid  purchase  money,  sold  the  land  to 


'I 


deed's   validity,  leaving  tbe  status   of  the ,  one  Bees,  who  .assunied  and  agreed  to  pay 
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said  notes.  In  pnrchaalng  said  land  and  tak- 
ing the  deed  to  himself,  Reea  was  in  fact 
acting  as  the  agent  of  Sanger  and  others, 
and,  Vfh&a  he  subsequently  conveyed  the 
land,  Sanger  and  his  associates  received  the 
proceeds.  Mrs.  Warren  sued  to  recover  the 
amount  due  on  certain  of  the  notes,  and  also 
to  enforce  her  vendor's  Hen ;  and,  in  addition 
to  a  foreclosure.  Judgment  was  rendered,  not 
only  against  Sanger  and  his  associates  for 
the  balance  due  on  her  debt,  but  a  Judgment 
was  also  rendered  against  them  in  favor  of 
Bowser  and  others  for  any  moneys  they 
might  be  compelled  to  pay  on  the  Judgment 
The  cause  was  submitted  solely  upon  the 
second  count,  which  sought  to  hold  Sanger 
and  his  associates  on  the  ground  that  they 
were  the  imdisclosed  principals  of  Rees ;  and 
the  trial  court  charged  the  Jury,  in  eCTect, 
tliat  though  on  the  face  of  the  deed  the  land 
was  conveyed  to  Rees  and  he  assumed  to 
pay  the  notes,  still  if  he,  in  making  the  pur- 
chase, was  In  fact  the  agent  of  Sanger  and 
others,  they  were  liable  thereon  as  undis- 
closed principals.  The  Supreme  Court  of 
Texas,  however,  refused  to  hold  Sanger  lia- 
ble as  an  undisclosed  principal,  and  ruled 
that  the  Texas  statute  dispensing  with  the 
necessity  of  private  seals  did  not  change  the 
common-law  rule  as  to  the  liabUity  of  an 
undisclosed  principal  for  the  obligations  con- 
tained in  a  deed  executed  by  the  agent  in  his 
own  name.  The  reasoning  of  the  covut  was 
that  the  statute  merely  rendered  it  unneces- 
sary to  place  a  seal  on  a  deed,  but  that,  by 
the  very  language  thereof,  the  statute  did 
not  undertake  to  give  a  deed  executed  with- 
out a  seal  any  different  status  from  what  it 
would  have  had  before  the  statute  was  pass- 
ed if  executed  with  a  seal;  that  the  com- 
mon-law rules  must  still  be  resorted  to  la 
order  "to  determine  the  nature  and  extent 
of  the  estate  conveyed  by  the  deed  as  well 
as  of  the  covenants  therein  contained,  and 
who  were  bound  or  benefited  thereby.  It 
was  not  the  intention  of  the  statute  to 
abolish  them." 

According  to  this,  the  mle  that  an  undis- 
closed principal,  when  subsequently  discover- 
ed, may  be  held  liable  upon  a  contract  made 
with  his  agent,  does  not  apply  to  a  deed  or 
conveyance  of  real  estate  whether  the  in- 
strument is  required  to  be  sealed  or  not 

The  case  of  Jones  v.  Morris,  61  Ala.  518, 
cited  in  the  foregoing  Texas  case,  dealt  with 
the  sufficiency  of  a  deed  executed  by  Jones' 
agents  to  pass  the  legal  title  and  to  estop 
Jones  from  recovering  the  land.  And  the 
court  held  that  the  statute  abolishing  seals 
did  not  change  the  common-law  mle  that 
a  deed  executed  by  an  agent  to  be  valid  and 
binding  upon  the  principal,  must  with  cer- 
tainty appear  to  be  the  deed  of  the  princi- 
pal ;  the  grant  and  the  warranty  mnst  be  his. 
The  court  further  said  that  while  a  seal 
was  not  now  necessary  to  a  conveyance,  yet 


a  deed,  thoogh  shorn  of  the  dignity  of  a 
seal,  retained  all  the  operation  and  effect  of 
a  deed  sealed  at  common  law,  its  covoiants 
being  as  comprAoisive  and  its  recitals  as 
incapable  of  being  disputed  as  if  it  were  seal- 
ed with  the  greatest  formality,  and  that  tlie 
estoppel  which  at  common  law  grew  out  of 
the  covenants  or  recitals  of  a  sealed  in- 
strument attach  now  to  an  unsealed  con- 
veyance of  the  legal  estate  in  lands.  This 
case,  it  will  be  noticed,  involves  something 
other  and  more  than  the  mere  question  of 
the  liability  of  a  principal  for  an  obligation 
contained  in  a  deed  executed  by  his  agent  in 
the  letter's  ovm  name.  The  question  there 
went  to  the  sufficiency  of  the  instrument  to 
pass  title,  and  It  was  held  that  while  there 
was  "a  larger  legislative  intention"  In  the 
statute  than  merely  to  dispense  with  a  seal 
as  a  necessary  element  of  a  conveyance  of 
the  legal  estate  in  lands,  yet  the  statute  did 
not  aid  the  deed's  insufficiency  in  other  re- 
spects, and  was  not  intended  to  be  so  broad 
in  Its  scope  as  to  blot  out  the  common-law 
principles  which  give  security  to  conveyances 
of  real  estate.  We  have  no  quarrel  with  the 
proposition  that  the  statute  should  not  be 
allowed  to  lessen  or  remove  any  of  the  safe- 
guards or  security  thrown  about  titles  to 
real  estate;  but  the  question  is:  Does  the 
holding  of  an  undisclosed  principal  liable  for 
the  obligation  in  a  deed  made  in  the  prin- 
cipal's behalf,  but  by  the  agent  in  his  own 
name,  in  any  way  lessen  the  security  of 
land  titles?  It  is  hard  to  see  how  such  a  re- 
sult would  follow.  And  it  would  seem  that 
the  result  readied  in  the  Texas  case  could 
have  been  Justified  upon  the  ground  that,  as 
the  plaintiff's  clahn  therein  had  its  origin 
and  foundation  in  negotiable  instruments, 
her  right  to  hold  the  undisclosed  principal 
of  the  agent  who  assumed  the  payment  there- 
of could  not  rise  higher,  than  the  source  of 
her  claim ;  for,  bad  the  maker  of  the  notes 
been  acting  for  another,  Mrs.  Warren  could 
not  have  held  Sanger  as  the  undisclosed 
principal  of  such  maker,  since,  as  hereto- 
fore stated,  negotiable  instruments  consti- 
tute an  exception  to  the  general  rule  as  to 
the  liability  of  an  undisclosed  principal. 

The  Swanson  Case,  above  cited,  is  the  only 
case  which  we  have  been  able  to  find  directly 
holding  that  an  undisclosed  principal  la 
boond  by  the  covoianta  of  warranty  in  a 
deed  mtfde  by  his  agent  with  authority.  And 
with  reference  to  the  liabilities  arising  un- 
der a  conveyance  of  real  estate  it  Is  perhaps 
difficult  to  see  why  an  undi8<dosed  principal 
should  not  be  held  where  the  statute  has 
abolished  seals.  While  there  were  other  dif- 
ferences than  the  mere  presence  of  a  seal  be- 
tween specialties  and  simple  contracts  aa  to 
the  effect  to  be  given  the  instruments  them- 
selves, the  difference  as  to  the  liabilities  aris- 
ing from  the  obligations  thereof  arose  large- 
ly out  of  the  rigid  tecbidcal  oommcm-law 
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rnles  pertaining  to  the  nse  and  effect  of  a 
seal.  The  presence  of  the  seal  seems 
to  luiTe  been  the  distlngnlshlng  feature. 
Bishop  on  CJontracta,  SS  110,  163;  Story 
on  Contracts,  §§  1  to  10.  And  when  the 
seal  is  removed  by  statute,  It  Is  di£9cuU  to 
find  any  reason  why  the  distinction  between 
simple  contracts  and  specialties  Is  not  also 
removed,  in  so  far  at  least  as  the  liability 
herein  considered  Is  ctmoerned.  But,  how- 
ever this  may  be,  it  would  seem  to  be  clear 
that,  even  If  such  distinction  is  wholly 
abolished,  a  suit  for  breach  of  warranty  in 
a  deed  cannot  be  maintained  against  an  un- 
dlsclosed  principal  based  solely  on  the  cove- 
nant of  warranty  and  nothing  else,  since 
the  principal  does  not  appear  on  the  face  of 
the  covenant  as  a  party  to  it  The  suit  is 
not  strictly  on  the  covenant  for  the  breach 
thereof,  bnt  upon  the  facts  of  the  entire 
transactlim.  Including  the  fact  of  the  cove- 
nant, its  breach,  and  the  loss  occasioned 
thereby.  The  Swanson  Case  does  not  dis- 
close the  manner  In  which  the  suit  was 
brought,  nor  the  basis  upon  which  it  rested, 
but  the  Implication  is  that  It  was  brought 
on  the  facts  of  the  transaction,  especially 
as  the  measure  of  damages  was  held  to  be 
the  consideration  paid  by  the  plaintMf  for 
the  land  lost  with  Interest  thereon  from  the 
time  of  payment  The  right  of  recovery  in 
such  case  would  therefore  seem  to  be  not 
strictly  and  solely  on  the  breach  of  the 
covenant  of  warranty  as  such,  but  on  the 
theory  Qiat  the  undisclosed  principal,  having 
obtained,  through  his  agent,  money  to  which 
he  was  not  entitled  and  tpr  which  he  gave 
nothing,  should  be  required  to  repay  same. 
In  Moore  v.  Granby,  etc,  Co.,  80  Mo.  86,  de- 
cided before  the  enactment  of  our  statute 
abolishing  seals,  it  was  ruled  that  an  undis- 
closed principal  was  liable  upon  the  Implied 
obligation  growing  out  of  tne  facts,  even 
though  the  instrument  which  the  agent  exe- 
cuted was  a  contract  under  seal  and  In  re- 
lation to  the  conveyance  of  real  estate,  but 
that  such  liability  could  not  be  enforced  In 
a  suit  based  solely  on  the  contract  Itself.  In 
like  manner,  It  would  seem  that,  even  though 
our  statute  has  now  abolished  seals  and  has 
destroyed  the  distinction  between  sealed  and 
unsealed  Instruments,  nevertheless  the  suit 
to  recover  from  an  undisclosed  principal,  loss 
arising  on  account  of  a  breach  of  warranty 
In  a  deed  should  be  based  upon  the  facts  of 
the  case,  and  not  strictly  on  the  covenant 
itself.  In  such  case  the  ground  of  recovery 
Is  really  on  the  theory  that  the  undisclosed 
principal  has  received  something  for  which 
he  gave  nothing  In  return,  and  Is  under  an 
implied  obligation  to  repay  the  same. 

[7]  If  this  be  the  theory  on  which  recovery 
is  allowed,  then  the  measure  of  damages 
must  be  the  extent  to  which  the  undisclosed 
principal  was  enriched  at  the  expense  Of  the 


purchaser  who  bought  from  Tdm  through  hUi 
agent  This  Is  exactly  the  measure  of  dam- 
ages adopted  In  the  Swansm  Case  and  is 
the  measure  of  damages  which  the  trial  court 
adopted  in  the  case  at  bar.  In  other  words, 
the  imdlsdosed  principal.  In  the  case  of  fail- 
ure of  title  in  a  warranty  deed,  is  held  liable, 
not  on  the  theory  that  he  Is  strictly  a  party 
to  the  covenant,  but  on  the  theory  that  he 
who  has  obtained  the  benefits  of  a  transaction 
should  restore  to  the  purchaser  that  whl*  he 
received  In  exchange  for  something  he  never 
sold  nor  had  the  right  to  sell.  In  this  way 
the  effect  of  the  statute  abolishing  seals  Is 
not  extended  beyond  the  manifest  purpose 
of  the  legislative  authorltieB,  nor,  on  the 
other  hand,  will  one  be  permitted  to  un- 
justly enrich  himself  at  the  expense  of  an- 
other through  having  a  conveyance  executed 
by  his  agent  in  the  latter's  name. 

[S]  The  fact  that  the  suit  ib  not  based 
strictly  and  solely  on  the  covenant  In  the 
deed  Its^f  Is  Impliedly  recognized  in  the  pe- 
tition filed  by  plaintiff,  since  It  attempts  to 
set  out  the  facts  of  the  entire  transaction  as 
a  hcMis  of  his  cause  of  action.  Bnt  the 
trouble  is  the  petition  does  not  set  out  all 
of  the  facts  so  as  to  enable  the  court  to  ren- 
der a  Judgment  according  to  the  measure  <xC 
damages  hereinabove  referred  to.  It  does  set 
out  the  facts  of  the  deed  and  its  covenant  to- 
gether with  the  facts  showing  the  defendant 
to  be  an  vmdlsclosed  principal.  But  it  no- 
where alleges  what  the  plaintiff  paid  for  the 
land,  nor  the  value  thereof,  nor  the  value 
per  acre  of  the  land  lost  compared  with  the 
rest  of  the  land.  All  it  alleges  In  reference 
to  plaintiff's  loss  is  the  fact  that  a  certain 
Judgment  for  $638.04  was  rendered  against 
him  in  a  suit  on  the  breach  of  his  covenant 
with  Rusk  to  warrant  and  defend  the  title. 
This,  of  course,  Included  costs  and  expenses 
of  attorneys  in  defending  the  title  In  addition 
to  the  value  of  the  land  lost  which  was  prop- 
erly included  therein,  since  the  covenant  to 
defend  was  one  to  which  he  was  personally 
and  strictly  a  party.  But  the  trial  court 
did  not  allow  the  expense  of  defending  the 
title  as  a  part  of  the  recovery  herein,  but 
limited  the  plaintiff's  recovery  to  the  value 
of  the  land  lost  This  was  done,  though  no 
allegation  in  reference  thereto  was  contained 
In  the  petition.  There  was  nothing  in  the 
petition  on  which  the  court  could  proceed  to 
ascertain  the  value  of  the  land  lost  and  the 
amount  by  which  the  defendant  was  unjust- 
ly enriched  at  the  expense  of  the  plaintiff. 
In  other  words,  the  petition  afforded  no 
foundation  for  the  ascertainment  of  the 
damages  according  to  the  measure  the  court 
applied.  The  court  in  its  declaration  of  law 
found  that  "the  measure  of  plaintiff's  dam- 
ages would  be  the  purchase  price  paid  for  the 
land  lost  with  Interest  from  the  time  of  de- 
livery of  deed  and  possession,  but,  as  no 
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price  was  fixed  for  the  particalar  land  loflt, 
the  cotirt  fnrther  finds  that  the  measure  of 
plaintiff's  damages  In  such  case  shoold  be 
such  proportion  of  the  whole  consideration 
paid  as  the  value  of  the  10  acres  lost  bears  to 
the  value  of  the  whole."  We  think  It  was 
necessary  for  the  petition  to  have  contained 
the  proper  allegations  as  a  foundation  for 
the  application  of  this  measure. 

[•]  There  was  no  error  against  the  defend- 
ant In  finding  the  value  of  the  10  acres  lost 
to  be  of  the  average  value  of  all  the  land, 
since  there  was  evidence  that  the  10  acres 
was  bottom  land  and  warth  more  per  acre 
than  the  rest. 

[10]  In  arriving  at  the  average  price  or 
value  per  acre  the  court  added  the  $3,500 
deed  of  trust,  which  the  plaintiff  paid  off, 
to  the  17,000,  the  agreed  valuation  placed 
on  the  properties  exchanged,  making  the 
consideration  paid  for  the  farm  $10,500,  and 
thus  arrived  at  the  price  of  $45,652  per  acre. 
But,  since  there  was  a  deed  of  trust  for 
$3,500  on  plaintiff's  property  which  he  trad- 
ed for  the  farm,  and  which  deed  of  trust  he 
was  relieved  of  paying,  as  It  was  assumed  by 
the  other  party  to  the  trade,  the  $3,500  in- 
cumbrance on  the  farm  which  plaintiff  paid 
off  should  not  have  been  added  to  the  $7,000, 
but  this  last-named  amount  should  be  taken 
as  the  basis  oa  which  to  figure  the  value  or 
price  per  acre  of  the  land.  The  judgment 
rendered  Is  excessive  by  reason  of  the  above- 
mentioned  addition  of  the  $3,500  to  the  $7,000 
at  which  the  properties  were  each  valued. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

All  concur. 


DAVIS  et  aL  V.  OBIQBB.    (No.  18010.) 

(Kansas    City    Court   of   Appeals.      Missouri. 
AprU  7,  1919.) 

1.  BKOKEBS     «=>41— COUKISSIONS— lilABILITT. 

If  plaintiS  brokers  were  not  agents  of  lessee, 
but  were  acting  for  defendant  lessor,  who  had 
knowledge  of  and  received  benefits  of  services 
rendered  in  inducing  lessee  to  lease  property, 
defendant  would  be  liable  unless  the  dealings  he 
had  with  plaintiffs  and  the  services  performed 
by  the  latter  were  not  such  as  would  lead  a  per- 
son of  ordinary  understanding  under  like  cir- 
cumstances to  believe  that  plaintiffs  were  acting 
for  defendant  and  expecting  to  be  paid  therefor. 

2.  Evidence  'g=»472(l)  —  Conclusions  —  Ac- 
tion FOB  Commission— Conclusion  or  Wit- 
ness. 

In  action  by  plaintiff  brokers  for  commis- 
sion, question  asked  by  defendant  of  his  book- 
keeper and  stenographer  by  whom  she  consider- 
ed one  of  plaintiffs  employed  held  clearly  inad- 
missible, because  calling  for  a  condusion  upon 
a  difficult  matter  which  was  the  sole  issue  in  the 


3.  Btidknck  «s>474)i— Norexfkbi  Btidkroi 

—Subjects. 
Facts  of  common  observation  or  concerning 
matters  \^thin  the  common  experience  and  ob- 
senation  of  men  are  in  general  the  matters 
about  which  a  nonexpert  witness  is  allowed  un- 
der proper  conditions  to  give  his  opinion  or  con- 
clusion. 

4.  Tbial  «s>1S6(1)— Measubinq  Human  Coif- 
ductv-tPbovinck  of  Jdbt. 

It  is  particularly  the  jury's  function  to  pass 
upon  what  would  meet  the  requirements  or  satis- 
fy the  mind  of  that  theoretical,  reasonable,  ordi- 
nary person  which  the  law  gives  to  the  jury  as 
a  standard  by  which  to  measure  human  conduct. 

6.  Appeal  and  Kbbob  e=>1050(l)— Ebbone- 
ouB  AoMissioiir  or  Evidbnck  —  Bxvkbsiblx 
Ebbob. 
Where,  in  action  for  commission  for  pro- 
curing a  tenant  for  defendant,  defendant's  coun- 
sel was  permitted  by  the  plainti#s'  counsel  to 
ask  a  question  calling  for  a  conclusion  on  the 
sole  issue  in  the  case  on  terms  suggested  by 
plaintiffs  that  he  would  do  likewise,  h<dd,  case 
would  not  be  reversed  because  plaintiffs  in  re- 
buttal were  permitted  to  ask  a  question  calling 
for  the  conclusion  of  another  witness  on   th« 
same  subject. 

6.  Evidence    4s>472(1)—Conglu8IONB— Mat- 
tes IN  Issue. 

In  suit  for  commission  for  procuring  a  ten- 
ant for  defendant's  property,  the  sole  issue  being 
whether  plaintiffs  were  employed  by  defendant 
or  the  lessee,  it  was  permissible  to  show  that, 
when  a  discussion  was  bad  relative  to  the  deal, 
one  of  the  plaintiffs  spoke  in  behalf  of  defend- 
ant, and  question  as  to  who  argued  on  the  side 
of  the  lessee  was  not  subject  to  objection  that 
it  called  for  witness'  conclusion  as  to  whether 
said  plaintiff  was  employed  to  act  for  defendant: 

7.  BBOKEBS   4=»40  —  COHIOSSION  —  lilABILITT 

07  Lessob. 
If  defendant  either  verbally  ^agreed  that 
plaintiffs  should  undertake  to  procure  for  him  a 
tenant  or  consented  that  plaintiffs  should  en- 
deavor to  secure  such  tenant,  and  such  tenant 
was  procured,  and  a  lease  made,  defendant 
would  be  UaUe. 

8.  Tbial  4=s296(1)— Ebboneoub  Inbibuoiios 
—Cube  bt  Otbeb  Instbuctions. 

No  reversible  error  can  be  predicated  on 
obscurity  in  meaning  of  first  instruction  given 
for  plan  tiffs  where  obscurity  was  removed  by 
plaintiffs'  second  instruction,  and  instructions 
on  the  part  of  defendant,  plaintifft^  first  in- 
struction not  leaving  out  any  necessary  element 
of  their  cause  of  action,  and  not  containing  tatj 
positive  misdirection. 

AK)eal    from    Circuit    Goart,    Bucbwum 
County;    William  H.  Ute,  Judge. 
"Not  to  be  offlclally  pubUsbed." 

Action  by  Frank  Claude  Davis  and  others 
against  Jacob  Gclger.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 


4s>For  other  cues  lea  nme  tople  and  KET-MUUBER  In  all  K«y-Numb«r*d  Dlgerti  anfl  Indazsa 
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Bobert  A.  Brown  and  Bldbard  Tm  Douglas, 
both  of  St  Joseph,  tor  appellant 

Galver  &  Phillip,  ot  St.  Joseph,  for  re- 
^Ktndents. 

TRIMBLXl,  J.  Thia  te  a  snit  by  a  firm  of 
real  estate  brokers  In  St  Joseph,  Mo.,  to  re- 
cover a  commission  allegM  to  be  dne  for 
services  in  procuring  a  tenant  to  occupy  cer- 
tain real  estate  belongliig  to  defendant 

The  latter  owned  a  quarter  of  a  block  of 
ground  at  the  comer  of  Sixth  and  Francis 
streets  In  St  Joseph,  which  was  practically 
nnlmproyed;  at  least  it  bad  no  rental  build- 
ings tliereon  in  keeping  at  all  with  modem 
business  reqnirements.  The  possibilities  and 
features  of  this  locati<n  as  a  good  business 
comer  were  excellent,  fhongb  undeveloped 
and  not  plainl/  apparent 

Defendant,  a  man  of  means,  was  willing  to 
erect  a  large  business  building  on  the  above 
tract  provided  a  long-time  lease  thereon  at  a 
good  rental  could  be  obtained  from  a  respon- 
sible tenant  Plaintiff  brokers,  knowing  this, 
and  having  learned  that  a  retail  dry  goods 
firm  known  as  the  Leader  Dry  Goods  Com- 
pany would  shortly  be  required  to  select  an- 
other location,  conceived  the  Idea  of  the  de- 
fendant erecting  a  building  on  his  above- 
named  tract  and  getting  the  dry  goods  firm 
to  lease  it  for  a  long  term  of  years.  Accord- 
ing to  plaintiffs'  evid«ice  they  broached  the 
subject  to  defendant,  suggesting  that  there 
was  an  opportunity  to  get  a  good  business 
concern  on  bis  comer  provided  it  was  han- 
dled right  and  the  tenants  they  had  in  mind 
could  be  Induced  to  come  to  a  new  and  un- 
tried comer;  and,  according  to'  plaintiffs' 
evidence,  defendant  told  plaintlfTa,  "That  is 
all  right:  go  right  ahead  and  secure  them  if 
you  can."  Thereupon  plaintiffs  undertook 
the  work  of  inducing  the  I<eader  Dry  Goods 
Comi>any  to  consider  defendant's  comer  as  a 
good  location  and  to  agree  to  lease  such  a 
building  as  defendant  would  build.  Tlie  dry 
goods  firm  was  not  at  first  impressed  with 
the  desirability  of  the  location,  but  after 
more  than  a  year's  work  on  the  part  of  plain- 
tiffs, and  through  their  efforts,  the  dry  goods 
company  was  induced  to  finally  lease  a  build- 
ing the  defendant  would  erect  The  negotia* 
ti<Hi8  carried  on  by  plaintiffs  back  and  forth 
between  the  defendant  and  the  dry  goods 
firm  finally  resulted  in  a  written  contract  be- 
tween said  parties  whereby  defendant  agreed 
to  erect  the  building  and  the  dry  goods  firm 
leased  it  for  16  years  at  an  annual  rental  of 
^8,500,  with  a  renewal  option  for  10  years 
at  an  increased  rate.  The  deal  having  been 
closed,  and  the  lease  executed  and  delivered, 
plaintiffs  demanded  of  defendant  th^  com- 
mission. Not  being  paid,  they  brought  this 
suit  Upon  a  trial  the  Jury  retumed  a  ver- 
dict for  the  full  amount  sued  for,  and,  Judg- 
ment being  rendered  thereon,  the  defendant 
appealed. 
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The  plalatiflte  pdeaded  fhetr  alleged  con- 
tract with  defendant  according  to  its  legal 
effect ;  L  e.,  that  the  defendant  promised  and 
agreed  to  pay  plaintiffs  a  reasonable  sum  for 
their  services  if  such  tenant  was  procured 
and  the  lease  was  consummated,  The  an- 
swer was  a  general  denial. 

There  was  no  question  but  that  plaintiffs' 
efforts  were  the  procuring  cause  of  the  leas- 
ing of  the  building  agreed  to  be  erected  by  the 
defendant,  nor  Is  there  any  contention  over 
the  amount  of  th^  oommissions  charged ;  it 
being  the  usual  percentage  charged  for  such 
servlcea  At  the  trial  defendant  contended, 
not  only  that  he  never  employed  or  directed 
plaintifte  to  act  for  him  in  the  matter,  but 
also  that  plaintiffs,  in  performing  the  serv- 
ices they  rendered,  were  acting  for  and  rep- 
resenUng  the  Leader  Dry  Goods  Company; 
that  from  all  the  facts  and  circumstances 
within  his  knowledge  he  was  led  to  believe, 
and  did  believe,  and  so  understood  the  fact  to 
be,  that  plaintiffs  were  unployed  by  the  les- 
see Dry  Goods  Company,  and  that  they  did 
not  r^resent  him  in  any  of  the  negotiations. 
The  plaintiffs  testified  that  defendant  express- 
ly directed  them  to  undertake  the  work  ot  pro- 
curing for  him  a  toiant  for  said  real  estate. 
In  addition  to  this,  the  defendant  was  the 
owner  of  a  large  amount  of  real  estate,  a 
physician,  and  a  man  of  affairs  well  versed 
in  business  methods  and  the  way  In  which 
transactions  in  realty  are  carried  on  through 
real  estate  agents.  He  knew  plaintiffs  were 
engaged  in  the  work  of  getting  the  deal  con- 
summated whereby  he  was  to  erect  the  build- 
ing and  the  Dry  Goods  Company  was  to  lease 
it,  and  that  they  were  engaged  in  that  mat- 
ter tor  a  long  space  of  time,  and  he  accepted 
the  results  of  those  services  and  received  the 
benefit  thereof.  So  that,  as  the  case  devel- 
oped at  the  trial  under  the  pleadings  and  evi- 
dence, the  Issue  was  whether  the  plaintiffs 
were  in  fact  acting  for  the  Dry  Goods  Com- 
pany or  whether  they  were  acting  for  defend- 
ant either  at  his  express  direction  or  for  and 
on  his  behalf  and  with  the  expectation  of  be- 
ing paid  therefor,  with  the  knowledge  and 
consent  of  defendant,  who  accepted  the  bme- 
fit  of  such  services. 

[1]  There  was  no  direct,  express,  or  affirm- 
ative evidence  that  the  plaintiffs  represented 
or  acted  for  the  Dry  Goods  Company.  The 
officers  of  the  latter  testified  that  said  bro- 
kers did  not  represent  It,  and  plaintiffs  them- 
seltes  testified  they  did  not.  Defendant's 
evidence  In  support  of  the  claim  that  plain- 
tiffs were  in  fact  the  Dry  boods  Company's 
agents,  or  that  defendant  had  no  reasonable 
grounds  to  think  that  they  were  his  agents, 
but  was  reasonably  led  to  believe  they  were 
acting  for  the  Dry  Goods  Company,  consists 
of  evid^ce  as  to  plaintiffs'  alleged  words, 
acts,  and  conduct  from  the  Inc^tlon  of  the 
matter  throughout  the  year  or  more  of  nego- 
tiations which  were  had  before  the  deal  la- 
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TolTing  the  agreement  to  ei^ect  and  lease  bo 
large  a  building  could  be  consununated.  So 
tliat,  eren  if  we  leave  out  of  conBlderation 
plaintiffs'  evidence  as  to  defendant's  express 
direction  to  act  for  him,  still,  If  plaintiffs 
were  not  in  fact  agents  for  the  Dry  Goods 
Company,  but  were  acting  for  defendant  with 
the  e:tpectatlon  of  being  paid  therefor,  he 
having  knowledge  of  and  receiving  the  bene- 
fits of  such  services,  defendant  would  be  lia- 
ble, nnless  the  dealings  defendant  had  with 
plaintiffs  and  the  services  performed  by  the 
latter,  were  not  such  as  wonld  lead  a  perscm 
of  ordinary  understanding,  under  like  cir- 
cumstances, to  think  or  believe  that  plaintiffs 
were  acting  for  him  and  expecting  to  be  paid 
therefor. 

The  errors  complained  of  relate  to  only 
two  matters,  namely:  (1)  The  admission  of 
Improper  evidence  in  behalf  of  plaintiffs  on 
rebuttal;  and  (2)  the  giving  of  i^alntlfls' 
instruction  No.  1, 

The  evidence  which  defendant  complalBS 
of  as  having  been  erroneously  admitted  was 
that  of  Walter  Boeschen,  the  architect  of  the 
building,  who  was^^  offered  by  plaintiffs  1b  re- 
bnttal.  ' 

The  defendant,  in  addition  to  denying  that 
he  ever  directed  plaintiffs  to '  act  for  him, 
testified  that  from  all  negotiations  had  be- 
tween him  and  plaintiffs,  and  from  all  the 
facts  and  circumstances  coming  within  his 
knowledge  (theretofore  stated  by  him  In  de- 
tail), he  was  led  to  believe,  and  did  believe, 
from  the  very  start  and  .continuously  there- 
after, that  plaintiffs  were  employed  by  and 
were  representing  the  lessee  or  party  seek- 
ing the  •location.  Defendant  then  placed 
upon  the  stand  defendant's  bookkeeper  and 
stenographer,  a  Miss  Lewis,  who  claimed  to 
have  heard  the  first  conversation  between 
plaintiffs  and  defendant  about  the  matter 
of  a  buUdtng  and  lease.  She  related  the  con- 
versation as  she  claims  to  have  heard  It,  and 
also  stated  that  she  was  present  and  heard 
the  further  negotiations  between  them  at 
various  times,  giving  what  was  said,  and  that 
she  wrote  the  correspondence  in  reference 
to  the  matter  which  was  introduced  in  evi- 
dence. The  defendant's  counsel  then  asked 
the  following  question  and  the  following  took 
place: 

"Mr.  Brown:  From  the  conversation  yon 
heard  in  the  office  there,  and  nnderstanding  the 
transaction  as  you  did,  by  whom  did  you  con- 
sider Mr.  Davis  was  employed  in  this  matter? 

"Mr.  Culver:  We  object  to  that  as  a  conclu- 
sion. 

"The  Court:  The  objection  wUl  be  sustained. 
(To  wbidi  ruling  of  tiie  court  the  defendant 
excepted.) 

"Mr.  Brown:  I  will  put  the  question  in  this 
form:  Judging  from  the  conversatioDS  you  have 
heard  between  Dr.  Geiger  and  Mr.  Claude  Davis, 
and  judging  by  Mr.  Davis'  conduct  in  the  trans- 
action, and  the  letters  that  you  wrote  to  Mr. 
Davis,  and  his  conduct  in  connection  therewith. 


whom  did  yon  unders^d  Hiat  Mr.  Davis  repre- 
sented in  this  case,  the  lessor  or  the  lesMe? 

"Mr.  Culver:  Now,.  w9,ot>jected  to  that  oooe, 
because  we  thought  it  was  imprc^er,  but  I  am 
not  going  to  object  any  more,  but  i  want  to 
give  notice  to  Mr.  Brown  that  we  reserve  the 
right  to  ask  the  same  kind  of  qnestion  of  other 
witnesses.  We  have  no  objection  to  it  now  that 
Mr.  Brown  is  pursuing  it  after  the  court  had 
ruled  on  it. 

"Mr.  Brown:   Is  the  objection  withdrawn? 
.  "Mr.  Culver:    We  are  not  objecting  to  this 
qoe8ti(Hi. 

"Mr.  Brown:  Go  ahead,  then,  and  answer  the 
question. 

"A.  WeU,  at  first  I  didn't  know  whom  he  rep- 
resented; I  couldn't  tell;  I  suppoaed  he  was 
representing  the  other  party,  and  not  Dr. 
Geiger;  and  who  tl^e  other  party  was  I  didn't 
know  for  a  long  time. 

"Q.  WeU,  did  you  understand  that  he  was 
representing  Dr.  Geiger  or  the  lessee?  A.  Oh, 
the  lessee." 

The  plaintiffs  In  rebuttal,  as  h««bofore 
stated,  placed  Boeschen  on  the  stand.  He 
testified  that,  upon  being  asked  by  defendant 
to  give  an  estimate  of  the  cost  of  the  build- 
ing, the  defendant  told  him  to  "see  Mr.  davla 
[one  of  plaintiffs];  he  knows  what  they  want," 
and  that  later,  at  his  (witness')  office,  he 
discussed  the  matter  of  the  character  of  the 
building  with  Mr.  DavlB  and  a  Mr.  Blllng- 
wood,  of  the  Dry  Goods  (Company.  The 
following  then  occurred: 

"Q.  Now,  in  that  conversation,  who  talked  on 
the  part  of  the  Leader  Dry  Gkiods  (Tompany? 

"Mr.  Brown:  That  is  object^  to,  your  honor. 

"Mr  Culver:  That  is  proper,  your  honor.  You 
remember  what  Mr.  Brown  went  into  here,  and  I 
objected  once,  and  the  court  sustained  it,  and 
then  Mr.  Brown  persisted  in  going  into  it,  and 
now  I  want  to  go  into  the  same  oonversatica, 
as  to  whom  he  was  actually  representing. 

"Mr.  Brown:  We  object  to  it.  I  am  objecting 
to  any  conversation  unless  Dr.  Geiger  was  pres- 
ent" 

Then  took  place  some  oolloqny  between 
court  and  counsel  wherein  the  court  was  re- 
minded of  the  fact  that,  "whoi  Miss  Lewis 
was  on  the  witness  stand,  Mr.  Brown  asked 
her  from  what  was  said  and  done  whom  she 
thonght  Mr.  Davis  was  representing,  and  we 
objected  to  it,"  and  that  after  the  objection 
was  sustained  the  question  was  asked  again, 
and  that  plaintiffs'  counsel  had  said,  "We 
don't  object  again,  but  we  want  to  go  into 
the  same  thing  with  other  witnesses."  Then 
occurred  the  following: 

"Mr.  Culver:  Dr.  Geiger  said  that  he  under- 
stood that  Mr.  Davis  was  representing  the 
Leader,  and  now  we  are  trying  to  meet  that. 
We  couldn't  meet  it  before;  there  was  no  evi- 
dence of  anything  of  that  sort.  Of  course,  I  am 
going  to  ask  the  other  question  that  we  letenti 
to,  the  same  one  that  was  asked  Miss  Lewis,  but 
I  hadn't  gotten  to  that  yet. 

"The  Court:  Well,  of  course,  the  trouble  was 
that  Dr.  Geiger  and  Mr.  Davis  both  roamed  aU 
over  everything,  and  nobody  made  any  objee- 
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tkm.  In  theae  olfier  matter*  I  am  prttty  near 
in  the  attltnde  where  I  kave  to  let  in  pretty 
near  evorthing  joa  ask  for  now.  Neither  aide 
objected  to  evidence  tiiat  waa  clearly  objection- 
able if  anybody  had  wanted  to  object  to  it 
Well,  let  him  answer  it" 

The  qtieBtion  wae  then  read  by  the  atenogra- 
pher,  aa  follows:  "Now,  in  that  conversation, 
who  talked  on  the  part  of  the  Leader  Dry  Gooda 
Company  7" 

"Mr.  Brown:  Now;  that  ia  objected  to  be- 
cause it  calls  for  a  CMichuion  of  the  witneaa, 
and  doesn't  call  for  who  acted  or  what  waa 
d<«e,  and  for  the  further  reason  that  it  doesn't 
prove  or  tend  to  prove  or  disprove  any  fact  in 
controversy  in  this  case. 

"The  Court:  Well,  it  is  not  as  relevant  aa  It 
might  be  possibly,  and  yet  it  might  explain  some 
of  the  other  evidence  ttat  la  already  in  here. 
(To  whidi  rtiUag  of  the  conrt  the  d^endant  ex- 
cepted.) 

"Mr.  Culver:  Answer  the  qoeation. 

"A.  Mr.  Kllingwood  represented  the  Leader 
Dry  Goods  Company. 

"Q.  Now,  who,  if  any  one,  waa  representing 
Dr.  Geiger  in  the  transaction  theret  A.  Mr. 
Davis  and  myself. 

"Q.  Were  tiiere  any  differences  betweoB  yon? 
A.  Yes. 

"Q.  And  a  discussion  took  place  there  aboat 
it?  A.  There  were  aome  points  that  were  not 
dear  in  this  letter  that  they  brought  in  there, 
and  we  tried  to  clear  them  up." 

The  witness  Boeschen  then  testified  that 
he  saw  and  read  a  letter  from  defendant 
which  had  .theretofore  been  Introduced  in 
eridNiee,  and  that  he  made  the  pencil  Inter- 
lineations therein  which  had  been  the  sub- 
ject of  some  inquiry  in  the  preceding  testi- 
mony, and  then  the  following  took  place: 

"Q.  Now,  from  what  yoa  saw  then,  and  all 
through  this  transaction,  while  you  were  acting 
as  architect,  from  the  time  Mr.  Davis  and  Dr. 
Geiger  first  spoke  to  yoa,  who  did  you  under- 
stand, from  all  those  transactions,  was  repre- 
senting Dr.  Geiger  in  this  matter? 

"Mr.  Brown:  That  is  objected  as  their  case 
in  chief,  and  not  proper  rebuttal. 

"The  Ooort:  That  simply  goes  to  contradict 
Dr.  Geiger? 

"Mr.  Culver:   That  is  all— and  Miss  Lewis. 

"The  Court:  And  also  Miss  Lewis  gave  an 
opinion  on  the  same  matter. 

"Mr.  Brown:  It  is  not  rebutting  anything 
that  Dr.  Geiger  said.  It  is  giving  the  opin- 
ion of  this  man  as  to  this  case,  and  as  a  part 
of  the  case  in  chief.    It  is  evidence  in  chief. 

"The  Court:  The  objection  will  be  overruled. 
(To  which  ruling  of  the  court  the  defendant  ex- 
cepted.)" 

The  question  was  then  read  by  the  stenogra- 
pher, as  fdlows:  "Now,  from  what  you  saw 
then,  and  all  through  the  transaction,  while  you 
were  acting  as  architect,  from  the  time  Mr, 
Davis  and  Dr.  Geiger  first  spoke  to  you,  who 
did  yon  understand,  from  all  those  transactions 
was  representing  Dr.  Geiger  in  this  matter? 
A.  I  got  the  impression  that  Mr.  Davis  was 
representing  Dr.  Gdger." 

[2-4]  Tho-eupon,  am  oroas-examiBation,  de- 
faidaof  8  connael  drew  from  Boeadim  an  ad- 
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mlstlon  that  hte  Idea  tbat  Darla  represented 
a^fger  '^Bs  prmcticallT  an  aadmnptlMt"  on 
hia  part  But  no  moticm  to  strike  oat  bia 
forma  eridence  waa  mada  The  qnestlon 
aaked  by  defendant  of  Mias  Lewis,  "By  whom 
did  yon  consider  Mr.  Davis  was  onployed  In 
this  matter?"  waa  dearly  Inadmissible,  be- 
eanse  It  called  for  the  condnslon  or  opinion 
of  the  wltnesa.  It  is  not  within  any  of  the 
efxcepthma  to  the  general  rule  excluding 
opinion  avidence.-  In  the  first  place,  the 
question  was  not  as  to  a  fact  of  common  ob- 
servation nor  concerning  a  mattw  within  the 
eomnum  experience  and  observation  of  men. 
Such,  la  general,  are  the  matters  about  which 
a  nonexpert  witness  is  allowed,  under  proper 
oonditionB,  to  give  hia  (pinion  or  conclusion. 
17  Oyc.  84-106;  2  Jones  on  Sv.  H  860-367. 
Bat  here  the  matter  called  for  was  an  <^in- 
loQ  on  an  Involved  and  complex  queadon  of 
mixed  law  and  fact,  difficult  ottea  for  one 
skilled  In  such  matters  to  dedde,  and  this 
alone  made  the  witness'  opinion  Inadmissible. 
11  R.  O.  L.  666.  Neither  did  the  aabject- 
matter  ot  the  inquiry  relate  to  anything  de- 
pending upon  facts,  perceived  by  the  senses, 
Wfaldi  were  ao  numerous  and  subtle  as  to 
make  It  difficult  or  Impossible  to  adequately 
describe  tbem,  nor,  aa  stated,  was  the  con- 
dnslon "80  simple  and  so  wdl  within  the 
range  of  common  experience  that  the  wit- 
ness can  relate  wliat  he  has  seen  more  accu- 
rately, as  well  as  more  easily,  by  stating  his 
conclusion  than  by  attempting  to  detail  the 
evidential  facts."  11  R.  O.  Ll  668.  Opinions 
of  witnesses  are  admissible  when  the  sub- 
ject of  Inquiry  is  so  Indefinite  and  general 
In  Its  nature  as  not  to  be  susceptible  of  di- 
rect proof,  or  if  the  witness  has  had  the 
means  of  ijersonal  observation,  and  the  facts 
and  drcumstances  upon  which  he  bases  his 
oonduaion  are  incapable  of  being  detailed  so 
intdligibly  as  to  enable  any  one  but  the  ob- 
server himself  to  form  an  intelligent  conclu- 
sion from  them.  Eyerman  y.  Sheehan,  62 
Mo.  221;  State  t.  Patrick,  107  Mo.  147,  17 
S.  W.  666.  But  undoubtedly,  after  Miss 
Lewis  had  stated  the  facts,  the  jury  was  in 
possession  of  all  the  data  she  had  on  which 
to  base  a  oonduaion;  indeed,  they  were  far 
better  qualified  to  form  an  opinion  than  she 
was;  for  th^  had  the  instructions  of  the 
court  to  guide  them.  For  this  reason  her 
opinion  on  the  difficult  matter  (which  was 
the  sole  issue  In  the  case)  was  wholly  inad- 
missible, even  though  there  was  a  question 
involved  as  to  what  a  reasonable  and  ordi- 
nary person  would  be  led  to  believe  as  to 
whom  the  brokers  were  representing  and 
working  for,  and  even  though  she  first  gave 
the  facts  on  which  her  condusion  was  based. 
If  such  evidence  was  Incompetoit,  the  giving 
of  these  facts  did  not  make  her  testimony 
admissible  Merdy  because  there  was  a 
question  of  an  Implied  contract  and  the  ques- 
tion whether  a  reasonable  person  under  Uke 
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circumstances  woxiM  think  Davis  Bros,  were 
acting  for  tbe  Dry  Goods  Company,  and  not 
tor  defendant,  did  not  make  Miss  Lewis' 
opinion  competent  As  heretofore  stated,  the 
jury  had  all  the  data  Miss  Lewis  had  or 
could  properly  base  her  conclusion  on,  and 
hence  the  jury  could  decide  better  than  she 
what  a  reasonable  person  should  haye 
thought  Indeed,  It  is  peculiarly  the  jury's 
function  to  pass  upon  what  would  meet  the 
requirements  or  satisfy  the  mind  of  that 
theoretical,  reasonable,  ordinary  persoa 
which  the  law  gives  to  the  Jury  as  a  standard 
by  which  to  measure  human  conduct.  We 
have  not  been  dted  to  a  case  upholding  the 
admission  of  evidence  of  the  Impressions 
made  on  other  persons,  In  cases  of  this  char- 
acter or  similar  thereto,  though  they  are  per- 
missible in  cases  of  inlander  and  libel;  for 
there  the  Impression  made  on  others  Is  the 
wrong  or  damage  done.  In  cases  where  the 
question  is  whether  conduct  was  reasonably 
prudent  or  a  place  was  reasonably  safe,  the 
opinions  of  witnesses  are  not  admissible  on 
that  issue.  King  v.  Missouri  Padflc,  98  Mo. 
235,  11  S.  W.  368. 

[S]  Miss  Lewis'  evidence  was  objected  to, 
and  the  objection  was  sustained;  whereupon 
the  same  question  was  asked,  but  in  a  dif- 
ferent form,  viz.:  "Whom  did  you  understand 
that  Mr.  Davis  represented  in  this  case,  the 
lessor  or  lessee?"  This  was  asking  her  to 
draw  from  the  facts  she  had  testified  to  an 
inference  which  was  tbe  vital  issue  In  the 
case,  which  the  jury  were  empaneled  to 
decide,  and  to  decide  which  they  were  in  a 
better  position  than  she.  Opposing  counsel 
Immediately  served  notice  that,  if  this  Im- 
proper inquiry  were  going  to  be  pursued  not- 
withstanding the  court's  adverse  ruling,  he 
would  offer  countervailing  evidence  on  the 
same  line.  The  inquiry  was  persisted  In,  and 
an  answer  favorable  to  defendant  was  ob- 
tained. But,  when  plaintiffs  offered  such  re- 
buttal evidence,  defendant  objected,  and  now 
relies  upon  the  admission  thereof  as  con- 
stituting reversible  error.  Both  sides  went 
Into  territory  outside  of  the  proper  evlden- 
'tlary  limits.  The  Jury  heard  the  same  on 
both  sides,  as  well  as  the  evidence  that  was 
properly  admitted,  and  returned  their  verdict 
for  plaintiffs.  It  would  seem  that,  after  hav- 
ing thus  entered  the  forbidden  territory  (de- 
clared so  by  .the  court),  upon  the  terms  laid 
down  by  opposite  counsel,  and  having  lost 
on  that  venture,  the  loser  ought  not  to  after- 
wards "complain,  at  least  where  it  Is  clear 
(as  It  is  from  the  record  in  this  case)  that 
the  trial  court  was  Induced  to  rule  as  it  did 
by  the  incursion  into  forbidden  fields  on  the 
part  of  both  sides.  Mason  v.  Fourteen  Min- 
ing Co.,  82  Mo.  App.  367,  871. 

[8]  But  there  is  another  reason  for  not 
convicting  the  trial  court  of  error  on  the 
point  made,  and  that  is  this:  Tbe  first  ques- 
tion asked  Boeschen,  to  which  objection  was 
made,  related  to  but  one  occasion,  the  dlB- 


cusslon  had  in  the  ardiltect's  office  over  some 
points  relative  to  the  deal  and  the  building 
which  were  not  clear  and  about  which  the 
parties  were  not  agreed.  The  question  was, 
"Now  in  that  conversation  who  talked  on  the 
part  of  the  Leader  Dry  Goods  Company?"  or. 
in  other  words,  "Who  argued  on  tbe  side  of 
the  Dry  Goods  Company?"  This  was  not 
asking  who  was  authorized  or  employed  to 
r^reeent  it,  but  who  did  U  fact  talk  for  It 
on  that  occasion.  The  witness  replied  that 
Mr.  Elllngwood  represented  the  Dry  Goods 
Company.  It  would  seem  that  this  was  no 
more  of  a  conclusion  than  if  one  were  asked 
who  appeared  for  a  certain  litigant  at  an 
argument  of  his  case.  The  witness  was  not 
asked  whether  Davis  was  empowered,  em- 
ployed, or  authorised  to  act  for  Dr.  Gelger, 
but  only  whether  he  did  on  that  occasion 
represent  him. 

Again,  the  defendant's  charge  was  that 
Davis  Bros,  acted  for  the  Dry  Gropds  Com- 
pany, and  It  would  seem  that  it  would  be 
I)ermlssible  to  show  that  on  this  occasion  he 
spoke  In  behalf  of  Dr.  Gelger,  not  that  be 
was  employed  by  Dr.  Gelger,  but  that  be 
merely  did  talk  for  him.  This  would  also 
show  a  part  of  the  services  rendered  by 
plaintiffs,  and  thus  enable  the  jnry^  If  they 
otherwise  found  that  Dr.  (reiger  authorized 
them,  to  say  what  was  the  reasonable  value 
of  those  services. 

As  to  the  other  question,  "Now  from  what 
you  saw  then,  and  all  through'  the  transac- 
tion, while  you  were  acting  as  architect,  from 
tbe  time  Mr.  Davis  and  Dr.  Gelger  first  spoke 
to  yon,  who  did  you  understand,  from  all 
those  transactions,  was  representing  Dr. 
Gelger  in  this  matter?"  thore  Is  this  to  be 
said:  This  was  strictly  the  same  matter 
about  which  Miss  Lewis  had  been  examined. 
But  It  will  be  noticed  that  here  the  objection 
was  not  on  the  ground  that  the  question  called 
for  a  conclusion.  The  question  was  "objected 
to  as  their  case  In  chief,  and  not  proper  re- 
buttal" When  the  court  suggested  that  It 
went  to  contradict  Dr.  Gelger,  and  also  Miss 
Lewis  gave'  an  opinion  on  the  same  matter, 
counsel  said: 

"It  is  not  rebotting  anything  that  Dr.  Geiger 
said.  It  is  giving  the  opinion  of  this  man  as 
to  this  case^  and  as  a  part  of  the  case  in  chief. 
It  is  evidence  in  chief." 

The  objection  was  overruled,  and  the  wit- 
ness said  he  got  the  impression  that  Davis 
was  representing  Gelger,  which  the  witness 
afterwards  on  cross-examination  said  was 
"practically  an  assumption."  The  point  that 
the  architect,  Boeschen,  was  not  in  posses- 
sion of  facts  on  which  to  base  his  impression, 
and  did  not  state  those  facts,  as  In  the  case 
of  Miss  Lewis,  ought  not  to  be  allowed  to 
prevail  now  because  tbe  attention  of  the 
court  was  not  called  to  this,  nor  was  the  ob- 
jection to  this  question  placed  or  made  on 
any  sudi  ground,  or  anything  similar  there- 
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to.  OoBsecneutly,  erea  it,  because  of  the 
Question  of  an  Implied  contract  and  of  wheth- 
er a  reasonable  x>^8on  under  like  clrcnm- 
Btances  wonld  have  known  plaintiffs  were 
acting  for  defendant.  It  could  be  said  that 
Miss  Lewis'  opinion  was  competent  as  show- 
ing the  Impression  made  on  her  mind,  then 
likewise  the  evidence  of  the  architect,  Boes- 
choi,  was  competokt  to  show  the  Impression 
made  on  his.  The  evidence,  however,  was  not 
permissible  on  either  side,  but  both  sides 
went  Into  it,  and  the  court  was  induced  by 
their  action  to  allow  them  to  do  so.  TbB 
Jury  heard  all  of  the  evidence  ottered  on  both 
sides,  including  that  which  was  proper  as 
well  as  Improper.  Both  sides  got  the  full 
benefit  of  what  tbey  chose  to  offer  in  that 
regard,  and  the  Jury  decided  In  favor  of 
plaintiffs.  Under  the  drcumstanoes,  to  re- 
verse the  Judgment  upon  the  point  com- 
plained of  would  convict  the  trial  court  of 
error,  not  because  error  was  committed 
against  one  party  and  over  bis  protest,  but 
because  the  court,  InSoenced  by  the  course 
of  counsel  on  both  sides,  permitted  tliem  both 
to  wander  outside  the  proi>er  fields  of  evi- 
dence. In  other  words,  the  case  would  be 
reversed  and  remanded  for  a  new  trial  mere- 
ly because  of  a  mutual  and  technical  viola- 
tion of  the  mles  of  the  game.  We  do  not 
think  this  shonld  be  done. 

Plaintlfls'  Instruction  No.  1,  of  which  de- 
fendant complains,  is  as  follows: 

"Yon  are  instructed  that,  if  you  believe  from 
the  etidence  that  the  witness  F.  Claude  Davis, 
as  a  member  of  the  firm  of  Davis  Bros.,  and 
the  defendant  Jacob  Geiger,  verbally  agreed 
that  the  said  Davis  shonld  undertake,  or,  if  the 
defendant  consented,  that  said  Davis  should 
endeavor  to  secuiie  a  tenant  for  defendant,  who 
■would  enter  into  a  lease  with  defendant  for  the 
occupancy  of  the  ground  owned  by  defendant 
and  the  building  to  be  erected  thereon  at  the 
southeast  comer  of  Sixth  and  Francis  streets 
in  the  city  of  8t.  Joseph,  Mo.,  and  mentioned 
in  evidence,  theo  such  agreement  in  law  consti- 
tuted a  CMitract  of  employment,  and  in  such 
circumstances  it  was  not  necessary,  in  order  to 
make  the  defendant  liable  to  the  plaintiffs,  that 
the  amount  of  compensation  should  have  been 
mentioned  or  the  amount  agreed  upon,  and  if 
you  believe  that  the  plaintiffs,  acting  through 
the  witness  F.  Claude  Davis,  in  pursuance  to 
■aid  understanding  or  consent,  did  secure  the 
Sturgis,  Ellingwood  &  Goerman  Dry  Goods  Com- 
pany, mentioned  in  evidence,  as  such  tenant  for 
the  defendant,  and  that  the  said  defendant  ex- 
ecuted the  lease  to  the  said  Dry  Goods  Company 
introduced  in  evidence,  then  your  verdict  in  this 
case  will  be  for  the  plaintiffs  for  such  sum  as 
you  may  believe  from  the  evidence  is  a  reason- 
able compensation  for  the  services,  if  any,  per- 
formed by  them  for  the  defendant  in  said  mat- 
ter, not  exceeding  the  sum  of  $7,012.50." 

Defendant's  contention  In  reference  to  this 
instrnction  Is  that  it  told  the  Jury  that,  if 
they  believed  from  the  evidence  that  plain- 
tiffs had  secured  a  tenant  for  the  building 
with  the  knowledge  and  consent  of  defend- 
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ant,  then  die  Terdlet  shonld  be  for  inmintura^ 
and  did  not  require  the  Jury  to  find  that 
plaintiffs  were  acting  for  the  defendant,  and 
not  for  the  lessee,  and  in  telling  the  Jury 
that,  If  defendant  mecely  oons«ited  to  plain- 
tUfs'  securing  a  tenant,  it  should  have  told 
the  Jury  under  what  circumstances  anch  con- 
salt  would  render  the  defendant  liable. 

[7,1]  But  the  Instruction  does  not  say 
anything  about  securing  a  tenant  for  the 
building.  It  says.  If  the  parties  "verbally 
agreed  that  the  said  Davis  should  imdertska, 
or  if  the  defendant  consented  that  said  Davis 
should  endeavor" — to  do  what?  "To  secure 
a  tenant  for  defendant,  who  would  enter  in- 
to a  lease  with  defmdant,"  etc.  It  is  con- 
ceded the  defendant  knew  the  plaintiffs  were 
seal  estate  brokers,  and  that  he  knew  tbecr 
tbey  were  not  "doing  this  [the  work  of  se- 
curing a  tenant]  for  pleasure  or  pastime." 
If,  then  he  either  verbally  agreed  that  plain- 
tiffs should  undertake  to  procure  for  him 
a  tenant  who  would  enter  into  a  lease  with 
him,  or  if  defendant  consented  that  plain- 
tiffs should  endeavor  to  secure  such  a  tenant 
for  him,  and  such  tenant  was  procured  "for 
the  defendant,"  and  a  lease  was  made  and 
entered  into,  then  defendant  would  be  liable, 
since,  as  an  experienced  business  man,  be 
knew  plaintiffs  were  in  that  business  for  pay 
and  were  not  working  for  fun.  We  are  un- 
aUe  to  see  how  the  Jury  could  fall  to  under- 
stand, or  would  be  likely  to  misunderstand, 
this  Instruction.  If  a  man  has  a  farm  to 
sell  and  a  broker  gets  his  permission  to  se- 
cure a  purchaser  for  him,  can  there  be  any 
doubt  but  that  tbe  broker  is  to  act  as  the 
agent  of  the  ownw?  Likewise,  if  the  owner 
has  realty  to  rent,  and  he  consents  that  a 
broker  may  undertake  to  procure  for  him  a 
tenant  for  such  realty,  does  not  this  neces- 
sarily mean  that  the  broker  may  act  as  the 
owner's  agent  in  so  doing?  Tbe  Jury  could 
not  misunderstand  the  matter;  for  plaintiffs' 
second  instruction  made  this  perfectly  plain, 
because  It  specifically  told  the  Jury  that,  if 
they  found  there  was  no  express  agreement 
to  employ  plaintlfls,  yet  If  they  believed  from 
the  evidence  that  plaintiffs,  acting  through 
F.  Claude  Davis,  "advised  defendant  that 
tbey  would  attempt  to  secure  said  tenant  for 
him,"  and  by  their  efforts  did  so,  "and  the 
fendant  at  the  time  plaintiffs  were  engaged 
In  securing  such  tenant  knew  that  ptalntiffs, 
through  said  witness  k'.  Claude  Davis,  were 
assuming  to  [act]  and  were  in  fact  acting  for 
defendant  and  expected  said  defendant  to 
pay  for  their  services,  and  that  defendant, 
with  knowledge  thereof,  accepted  the  bene- 
fit of  said  services  and  executed  tbe  lease," 
etc.,  then  plaintiffs  were  entitled  to  recover. 
So  that,  even  if  plaintiffs'  instruction  No.  1 
could  be  said  to  be  obscure  in  its  meaning, 
or  was  not  as  specific  as  it  might  have  been 
(which  we  do  not  think),  still  the  obscurity 
was  removed  by  plaintiffs'  second  Instruc- 
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tton,  and  the  instructions  on  the  i>art  of  the 
defendant  (eight  in  number)  Iterated  and  re- 
ttecated  In  yarloua  ways  the  proposition  that 
plalntUCs  could  not  recover  unless  they  were 
acting  as  agents  for  Q^ger,  either  under  an 
agreement  of  employment  or  under  such  cir- 
cumstances as  that  Oelger  knew,  or  aa  a 
reasonable  man  must  have  known,  that  plain- 
tiffs were  acting  for  him  and  as  his  agents 
with  the  expectation  on  their  part  of  receiv- 
ing pay  from  him.  Under  these  circum- 
stances, unless  plaintiffs'  Instruction  left  out 
same  necessary  element  of  plaintiffs'  cause 
of  action  or  contained  some  positive  misdi- 
rection, the  obscurity,  if  any,  in  said  In- 
struction was  made  perfectly  clear  by  de- 
fendant's instructions,  and  no  reversible 
error  can  be  predicated  thereon.  Hughes  v. 
Chicago  &  Alton  B.  Co.,  127  Mo.  447,  loc. 
dt.  452,  30  S.  W.  127;  Sutter  v.  Metrop<^l- 
tan  St.  By.  Co.,  206  S.  W.  861,  853,  and  cases 
cited. 

The  Judgmetat  is  affirmed. 

All  concur. 


BOBEBTS  et  al.  v.  AMEBICAN  NAT.  AS- 
SUB.  CO.    (No.  18082.) 

(Kansas  City  Court  of  Appeals.     MissourL 
Jan.  27, 1919.) 

1.  Corporations    «=9608(1)— Aotion-^Vkwds 
— Smr  ON  Policy. 

Under  Bev.  St.  1909,  {  1754,  the  "venae"  of 
action  on  a  life  policy  was  either  in  the  county 
where  the  cause  of  action  accrued  or  in  any 
county  where  defendant  insurer  bad  an  oflSce  or 
agent 

2.  InsuRANCK  «s»618— Aonoir  or  Lifb  Iir- 

BURANCK  POLICT— ^ACOBUAI,  OF  CAUSB  OT  AO- 

TiOH— Venue. 
A  cause  of  action  on  a  life  insurance  policy, 
for  the  purpose  of  determining  venue,  accrues 
at  the  place  where  the  insured  dies. 

8.  P1.EADING  «=»104(1)  — Anbweb  — Plka  to 

jTTSISDICnON. 

Where  the  fact  that  the  cause  of  action  on 
a  life  insurance  policy  did  not  accrue  in  the 
county  of  suit  was  not  disclosed  by  the  petition, 
and  absence  of  jurisdiction  on  account  of  im- 
proper venue  did  not  appear  from  or  in  the 
sheriffs  return,  the  only  way  to  question  the 
court's  lack  of  jurisdiction  was  by  plea  to  the 
jurisdiction  in  the  answer. 

4.  Abatement  and  Revival  ^s>85— Answer 

— 'Joining  Plea  to  Jubisdiction  and  Plea 

TO  Merits. 

Since  the  Code  contemplates  a  single  answer 

containing  all  defenses,  coupling  of  a  plea  to  the 

jurisdiction,  which  must  be  raised  by  answer, 

with  a  plea  to  the  merits,  does  not  waive  the 

matter  of  jurisdiction. 


5.  AxvKAjusam  «bs»28— Waives  w  Lack  or 
JuBiSDionoN  —  Venus — Taking  Deposi- 
tions AND  Stifulating. 

In  an  action  on  a  life  policy,  where  defend- 
ant insurer  properly  coupled  with  a  plea  to  the 
merits  a  plea  of  lack  of  jurisdiction  based  on 
improper  venue,  by  serving  notice  to  take,  and 
taking,  depositions,  and  stipulating  as  to  the 
troth  of  certain  facts,  before  the  plea  to  the 
Jurisdiction  was  filed,  the  iasarer  did  not  waive 
the  lack  of  jurisdiction. 

6.  Appearance  «=»23— Lack  or  Jum8dic3tion 
—VENtnc— Waiver. 

If  defendant's  complaint  of  lack  of  jurisdic- 
tion had  been  based  on  want  of  notice  or  de- 
fective or  insufficient  service,  the  taking  of  dep- 
ositions and  the  signing  of  a  stipulation  as  to 
facts  conceded  would  have  constituted  a  waiver 
of  the  defect. 

7.  Appbaranob  «s>9(1)— Test  of. 

The  test  whether  a  defendsnt  has  made  a 
general  entry  of  appearance  is  whether  he  has 
become  an  actor  in  the  cause. 

Appeal  from  Circuit  Court,  Sdinyler  Coun- 
ty; N.  M.  PettlngUl,  Judge. 

Action  by  E.  H.  Roberts,  administrator  of 
the  estate  of  Balph  G.  Smith,  and  others 
against  the  American  National  Assurance 
Company.  From  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

Jones,  Hocker,  SolUvan  A  Angert  and 
James  C.  Jones,  Jr.,  all  of  St.  Loots,  and 
Campbell  &  EUiaon,  of  Klrksville,  for  ai^l- 
lant. 

Higbee  &  MiUs,  of  Lancaster,  for  respond- 
ents. 

TBIMBLE,  J.  This  Is  an  action  upon  a 
policy  of  Insurance  on  the  life  of  Ralph 
Goodrich  Smith.  The  policy  was  issued  un- 
der date  of  December  3,  1913,  insured  being 
then  a  resident  of  Adair  county.  Mo.  By  the 
terms  of  the  insoranoe  contract,  defendant 
agreed  that,  upon  the  death  of  insured  dur- 
ing the  continuance  of  the  policy,  it  would 
pay  the  sum  of  $2,5(X)  at  its  home  office  in 
St  liOuls,  Mo.,  to  the  administrators,  exec- 
utors, or  assigns  of  the  Insured.  To  secure 
an  Indebtedness,  Smith  assigned  the  policy 
to  one  Foreman,  who  in  turn  assigned  It  to 
John  C.  Mills,  who  Joins  in  the  suit  and  con- 
sents that  recovery  may  be  bad  in  the  name 
of  the  administrator  herein. 

After  the  issuance  and  assignment  of  the 
policy,  the  Insured  removed  to  and  resided 
in  the  town  of  LeaksviUe,  state  of  North 
Carolina,  where  he  died  on  July  16,  1915. 
Plaintiff,  Boberts,  was  appointed  administra- 
tor of  his  estate  by  the  probate  court  of 
Schuyler  county,  Mo.,  on  the day  of 


-,  1917,  and  thereafter,  on  September  4, 
1917,  Oils  suit  was  Instituted  in  the  circuit 
court  of  said  Schuyler  county,  returnable  to 
the  October,  1917,  term,  which  began  on  the 
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15th  of  tbat  month.  The  petltloa  allesied  the 
exlstehce  of  the  defendant  as  an  Insurance 
corporation  organized  under  the  laws  of  Mls- 
sonrl,  the  Issuance  of  the  policy,  the  death  of 
Insnred  on  the  date  aforesaid,  and  the  ap- 
pointment of  an  administrator.  Nothing  was 
said  In  the  petition  as  to  the  place  of  Insur- 
ed's death.  Service  was  obtained  on  the  de- 
fendant at  Its  home  office  in  the  city  of  St 
Louis,  Mo.,  on  September  5,  1917. 

On  the  return  day,  October  16,  1017,  the 
defendant  filed  its  answer,  which  oontained 
first  a  plea  to  the  Jurisdiction  of  the  court 
orer  the  cause  and  the  person  of  defendant, 
with  a  prayer  that  defendant  be  dismissed 
with  Its  costs,  and  next  a  plea  to  the  merits 
of  the  cause  based  upon  the  charge  thAt  the 
jwllcy  was  not  In  force  at  the  time  of 
Smith's  death,  because  of  liis  failure  to  pay 
a  certain  installment  of  premium  when  due. 

As  grounds  for  the  plea  to  the  Jurisdlctlcm, 
It  was  alleged  ther«in  that  the  defendant 
was  a  Missouri  corporation  having  Its  chief 
office  or  place  of  business  In  the  city  of  St. 
Louis;  tbat  It  had  no  office  nor  agent  in 
Schuyler  county.  Mo.;  that  the  Insured, 
Ralph  Goodrich  Smith,  resided  In  Leaksvllle, 
N.  0.,  and  died  there.  Consequently,  It  was 
contended  that  under  section  1754,  R.  S. 
1909,  whldi  provides  that,  "Suits  against 
corporations  shaU  be  commenced  either  In  the 
county  where  the  cause  of  action  accrued, 
*  •  *  or  In  any  county  where  such  cor- 
porations shall  have  or  usually  ke^  an  of- 
fice or  agent,"  etc.,  the  court  was  without  Ju- 
risdiction over  the  action  or  the  person  of 
defendant. 

The  cause  was  set  for  trial  on  the  first  day 
of  the  term  to  which  It  was  returnable,  to 
wit,  October  16,  1917.  When  it  was  called, 
defendant  asked,  and  the  court  granted,  a 
trial,  first,  of  the  Issues  under  the  plea  to  the 
Jurisdiction.  Evidence  on  that  was  heard, 
and  It  was  established  beyond  question  that 
the  defendant  had  no  office  nor  agent  in 
Schuyler  county,  that  the  insured  was  resid- 
ing in  Leaksvllle,  N.  0.,  and  died  there,  and 
that  service  was  made  upon  defendant  at 
its  home  office  in  St.  Louis. 

In  <9P08ltion  to  the  plea,  plaintiff  showed 
that  on  September  22,  1917,  the  defendant 
gave  notice  to  take,  and  on  the  27th  of  Sep- 
tember did  take,  depositions  in  ^1  Louis. 
These  depositions  related  to  matters  concern- 
ing the  merits  of  the  issue,  except  the  fact 
that  the  Insured  was  living  at  LeaksvlUe,  N. 
0.,  and  died  there.  Plaintiff  also  Introduced 
a  written  stipulation  between  counsel  for 
plaintiff  and  defendant,  which  was  filed  la 
court  on  said  return  day,  October  16,  1917, 
wherein,  "for  the  purposes  of  the  trial"  it 
was  admitted  that  defendant  executed  the 
policy,  that  Smith  prior  to  his  death  was 
practicing  his  profession  of  osteopathy  at 
LeaksTllle,  N.  C,  and  died  there  on  July  16, 
1915;   tbat  bis  wtdow  promptly  notified  the 


defendant;  and  that  tt  had  denied  UablUty 
on  the  ground  that  the  policy  was  not  In 
fbrce  at  the  time  of  his  death.  This  stipula- 
tion seems  to  have  been  entered  into  October 
1,  1917,  but,  as  stated,  was  not  ffied  in  court 
until  the  return  day,  to  wit,  October  15, 1917, 
and  after  the  plea  to  the  Jurisdiction  was 
filed.. 

The  court,  after  hearing  the  evidence  pro 
and  oon  on  the  idea  to  the  Jurisdiction,  found 
"that  before  said  plea  was  filed  by  the  de- 
fendant, the  defendant  bad  entered  Its  ap- 
pearance in  this  action  and  waived  all  ob- 
jections to  the  Jurisdiction  of  this  court" 
Thereupon  the  plea  to  the  Jurisdiction  was 
overruled.  To  this  defendant  excepted,  and 
then  requested  that  the  trial  on  the  merits 
be  laid  over  till  later  in  the  term,  December 
17th,  to  enable  defendant  to  apply  to  the  Su- 
preme Court  for  a  writ  of  prohibition.  This 
was  done,  but  the  writ  was  refused.  On  De- 
cember 17th,  and  at  the  same  term,  the  case 
was  called  for  trial  on  the  merits,  when  Uie 
defraidant.  renewed  Its  objection  to  the  Juris- 
diction of  the  court  This  again  was  over- 
ruled, the  def Hidant  excepting. 

The  case  was  then  tried  on  Its  merits  be- 
fore the  court  without  a  Jury.  The  court  re- 
fusing all  declarations  of  law,  found  for 
plaintiff,  and  rendered  Judgment  on  the  i>ol- 
icy  for  $2,500.    The  defendant  has  appealed. 

[1,2]  The  venue,  or  the  place  where  the 
law  directs  the  suit  to  be  instituted,  was  et- 
tbw  in  the  county  where  the  cause  of  action 
accrued  or  in  any  county  where  the  defokd- 
ant  bad  an  office  or  agent  Section  1754,  B. 
a  19D9i  State  ex  reL  v.  Oantt,  274  Mo.  49Q, 
20B  S.  W.  9»i.  The  cause  of  action  on  a  life 
insurance  policy  accrues  at  the  place  where 
the  insured  die&  Blis«t«in  v.  St  Louis  Mu- 
tual Life  Ins.  Co.,  57  Mo.  86;  Martin  v.  Mu- 
tual Ufe  Ins.  Co.,  190  Mo.  App.  703,  706,  707, 
176  S.  W.  266 ;  Bankers'  Life  Ass'n  v.  Shel- 
ton,  84  Mo.  App.  634.  Consequently,  Schuy- 
ler county  was  not  the  venue  specified  by  the 
law  as  the  proper  place  In  which  to  bring  the 
suit,  since  the  cause  of  action  did  not  accrue 
there,  nor  did  the  defendant  have  an  o£Sk» 
or  agent  thera 

[S,  4]  The  fact  that  the  cause  of  acdon  did 
not  accrue  In  Schuyler  county  was  not  dis- 
closed by  anytbing  In  the  petition,  nor  did 
the  absence  of  Jurisdiction  on  account  of  Im- 
proper venue  appear  there  or  In  the  sheriff's 
return.  Hence  the  only  way  to  question  the 
court's  lack  of  Jurisdiction  was  by  a  plea  to 
the  Jurisdiction  in  the  answw.  Little  r. 
Harrington,  71  Mo.  380.  Our  Code  contem« 
plates  but  one  answer,  which  must  contain 
all  the  defenses,  and  therefore  the  coupling 
of  a  plea  to  the  Jurisdiction  which  must  oe 
raised  by  answer,  with  a  plea  to  the  merit*, 
does  not  waive  the  matter  of  Jurisdiction. 
Cohn  V.  Lehman,  93  Mo.  574,  6  S.  W.  267; 
Meyer  ▼.  Phcenlx  Ins.  Co.,  184  Mo.  481,  487. 
8S  S.  W.  479;  Tbuxansooa  y.  MercantUe,  etOt 


Digitized  by 


Google 


392 


212  SOUTHWESTERN  HBPORTBB 


<Va 


Ina.  Co.,  217  Mo.  486,  116  8.  W.  1092 ;  Kew- 
comb  V.  New  York,  etc.,  R.  Co.,  182  Mo.  687, 
81  8.  W.  1069;  State  ex  rel.  v.  ValUns,  140 
Mo.  Sa3,  41  S.  W.  887;  State  ex  rel.  v. 
Grimm,  239  Mo.  135,  143  8.  W.  483;  Barnett 
T.  Colonial  Hotel  Building  Co.,  137  Mo.  App. 
636,  648,  119  S.  W.  471;  Jordan  v.  Chicago 
&  Alton  B.  Co.,  105  Mo.  App.  446,  456,  79  8. 
W.  1166. 

[C}  Bnt  the  trial  court  bsM,  and  plaintUC 
contends  faere,  that  because  the  defendant 
served  notice  to  take,  and  did  take,  deposi- 
tions, and  entered  into  a  stipulation  as  to 
the  truth  of  certain  facts,  before  the  plea  to 
the  Jurisdiction  was  filed,  the  lack  of  juris- 
diction was  waived. 

But  in  determining  whether  such  acts  con- 
stitute a  waiver  of  the  lack  of  jurisdiction 
here  complained  of,  several  things  are  to  be 
kept  in  mind.  The  lack  of  Jurisdiction  la 
based  upon  Improper  venue,  and  not  upon 
lmproi)er  or  defective  notice  or  summons,  or 
the  service  thereof.  The  acts  relied  upon  to 
constitute  waiver  were  things  done  outside 
of  court,  and  amounted  to  nothing  more  than 
a  combined  preparation  of  the  proof  or  evi- 
dence needed  by  defendant  in  both  trials,  the 
one  on  the  plea  and  the  other  on  the  merits. 
This  preparation  for  trial  was  done  before 
there  was  any  opportunity  to  file  a  plea  to 
the  jurisdiction;  and  the  objection  to  the 
Jurisdiction  was  filed  as  soon  as  possible, 
since  it  was  filed  on  the  first  day  of  court, 
the  return  day  of  the  writ.  The  basis  of  the 
complained  lack  of  jurisdiction  was  that  the 
suit  was  not  brought  in  the  proper  venue, 
the  place  designated  by  the  statute.  Such 
defense  could  only  be  raised  by  answer;  the 
answer  must  contain  all  defenses;  and  the 
joining  of  a  defense  to  the  merits  does  not 
waive  the  defense  of  improper  venue.  If  the 
Joining  of  the  two  kinds  of  defenses  in  the 
same  pleading  is  permitted,  why  is  not  a  de- 
fendant to  be  permitted  to  make  Joint  prep- 
aration to  meet  both  Issues?  In  this  case, 
the  plea  was  filed  on  the  return  day  of  the 
writ.  That  day  was  also  the  day  on  which 
the  case  was  set  for  trial.  Is  the  defendant 
to  be  compelled  to  forego  its  preparation  for 
the  trial  on  the  merits  in  order  that  It  will 
n»t  waive  its  right  to  question  the  Jnrisdio- 
tlon?  It  is  not  so  compelled  in  the  matter  of 
Its  pleading.  Why,  then,  is  it  compelled  to 
forego  preparation  therefor  lest  it  waive  the 
Jurisdictional  plea?  Of  course,  if  defendant 
takes  any  step  in  court  which  Involves,  even 
by  Implication,  a  submission  to,  or  an  admis- 
sion of,  Its  power  and  authority  to  act  in 
that  case,  and  does  this  without  first  ques- 
tioning the  Jurisdiction  on  account  of  im- 
proper venue,  then  the  lack  of  jurisdiction 
on  that  account  would  doubtless  be  waived 
by  such  course.  For  instance,  appearing  in 
court  and  obtaining  a  continuance,  or  a 
'  change  of  venue,  or  procuring  the  court  to 
do,  or  agreeing  without  objection  that  the 


court  sliali  do,  something  which  could  not'  be 
done  unless  there  was  jarlBdictlon  over  the 
person  would  no  doubt  waive  the  right  to  ob- 
ject to  the  case  proceeding  in  t^t  venue; 
the  court  otherwise  having  Jnrisdlction  of  the 
subject-matter.  But  where  is  there  any  step 
of  that  kind  taken  in  court  in  this  case?  The 
defendant  had  to  appear  when  summoned, 
since  the  improper  venue  had  to  be  raised 
by  answer  and  tried  as  an  issue.  The  de- 
fendant did  appear,  and  did  make  the  objec- 
tion at  the  first  opportunity,  and  nothing 
was  done  which  conceded  the  court's  power 
regardless  of  the  question  of  venue. .  All  that 
the  defendant  did  was  in  order  that  it  might 
be  prepared  on  both  branches  of  its  answer. 
Success  on  either  branch  depended  upon 
proof,  and  that  had  to  be  adduced  by  defend- 
ant The  defendant  could  not  be  assured,  in 
advance,  of  the  result  on  either  branch.  The 
return  day  was  also  the  day  of  trial.  If  sep- 
arate trials  of  the  two  issues  was  in  the  dis- 
cretion of  the  court  (Clark  v.  St.  Louis,  etc., 
B.  Co.,  234  Mo.  396,  137  8.  W.  683),  yet,  if 
the  court  exercised  its  discretion  to  grant  a 
separate  trial,  the  defendant  could  not  be 
sure  that  a  continuance  would  be  granted,  to 
allow  suflSdent  time  to  prepare  for  trial  on 
the  merits  In  case  the  trial  on  the  Jurisdic- 
tional feature  resulted  adversely.  Hence  it 
would  seem  the  defendant  had  the  same  right 
to  make  a  Joint  preparation  of  the  proof 
needed  at  both  trials  as  It  did  to  file  a  plead- 
ing which  joined  those  two  defenses  and  cre- 
ated the  necessity  for  two  trials.  In  other 
words,  the  acts  of  the  defendant,  relied  on 
to  constitute  waiver  In  tills  case,  were  not 
matters  taking  place  In  court,  and  in  oonitec- 
tion  with  the  cause  proper,  but  were  matters 
outside  of  court,  and  merely  collateral  to  the 
cause,  and  involved  no  more  than  a  mere 
preparation  of  matter  for  use  if  It  were  need- 
ed. It  implied  no  admission  whatever  that, 
regardless  of  the  question  of  venue,  the  ooort 
was  entitled  to  go  on  with  the  case. 

[I]  If  the  complaint  of  lack  of  Jurladiction 
had  been  based  <hi  want  of  notice  or  defec- 
tive or  insufficient  service,  then  no  doubt  the 
taking  of  depositions  and  the  signing  of  a 
stipulation  as  to  facts  conceded  would  consti- 
tute a  waiver  of  that  defect  Because,  such 
acts  would  necessarily  imply  that  defendant 
was  admitting  tliat  it  had  notice  of  the  suit, 
and  regardless  of  whether  it  had  been  prop- 
erly served  or  not,  it  was  proceeding  as  if 
service  was  regular.  In  such  a  case,  too,  the 
objection  on  account  of  defective  service 
would  not  go  to  the  action  Itself,  but  only  to 
a  step  required  to  be  taken  therein,  namdy, 
the  serving  of  summons  or  notica  Bnt  In 
the  case  at  bar  the  objection  strikes  at  the 
action  itself,  which  action  appears  all  right 
on  the  face  of  things,  and  will  be  perfectly 
good  if  the  defendant  does  not  obey  the  sum- 
mons and  come  into  court  prepared  with  aU 
defenses  which  may  be  requined.    Hence  Us 
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pr^iaratloii  tberefor  ought  not  to  derive  It 
of  tbe  right  to  object  to  the  venne,  when  the 
objection  Is  made  at  tbe  first  opportunity, 
and  before  the  court  1b  requested  to  do  any- 
thing else  in  the  case.  In  such  circumstanc- 
es, the  defendant  has  done  nothing  which  in 
any  way  Implies  or  concedes  that  the  court 
may  proceed'  regardless  Of  the  venue. 

It  Is  true  it  is  said  In  many  cases  that  a 
defendant  by  Issuing  subpoenas,  taking  depo- 
sitions, etc.,  "waives  lack  of  jurisdiction," 
but  it  will  be  found  that  the  cases  were  el- 
Qier  prior  to  the  holding  In  the  case  of  Little 
▼.  Harrington,  supra,  announcing  that  a  plea 
to  tbe  Jurladlctlon,  permissible  only  by  an- 
swer, la  not  waived  by  being  Joined  with  a 
plea  to  the  merits,  or  were  cases  which  did 
not  consider  or  take  note  of  the' change  in 
that  regard  made  by  our  Ciode,  or  else  were 
cases  where  joinder  of  pleas  in  the  answer 
was  not  permissible.  Cases  Involving  ap- 
peals from  a  Justice  to  tbe  drcvlt  court 
where  Jurisdiction  is  claimed  to  be  lacking 
for  want  ol  notice  of  appeal,  and  cases  where 
the  want  of  Jurisdiction  Is  predicated  upon 
defective  or  irregular  service  of  smmnons, 
come  under  the  last-named  bead.  In  cases 
of  this  character,  lack  of  notice  and  defec- 
tive or  irregular  service  can  be  waived  by 
such  acts  88  are  relied  on  herein.  But  in 
sudi  cases  and  in  other  cases  where  tbe  de- 
fect In  Jurisdiction  appears  on  tbe  face  of 
the  petition  or  In  tbe  return,  tbe  point  can- 
not be  raised  by  answer;  and  a  defendant 
is  not  entitled  to  Join  such  defense  with  a 
defense  to  the  merits  in  one  pleading,  as  he 
is  in  tbe  case  at  bar. 

[7]  For  this  reason,  we  think  that  In  a  case 
like  tbe  one  at  bar,  where  the  only  way  a  de- 
fendant can  raise  the  question  of  jurisdiction 
is  by  answer,  and  the  law  permits  him  to  in- 
clude therein  such  defense  Jointly  with  his 
defenses  to  the  merits,  and  where  be  has 
raised  that  question  as  soon  as  he  had  oppor- 
tunity, and  asked  the  court  to  pass  upon  that 
question  before  asking  for  anything  else  or 
participating  in  any  other  step  or  action  of 
tbe  court  as  an  actor  therein,  then  he  should 
not  be  deemed  to  have  waived  tbe  jurisdic- 
tional defect  of  Improper  venue  because  he 
prepared  for  tbe  trial  of  all  questions  raised 
in  bis  answer.  It  is  not  every  act  of  a  de- 
fendant that  wlU  constitute  a  general  entry 
of  appearance  in  a  cause.  For  a  party  to 
have  impliedly  bound  himself  to  submission, 
he  must  have  "asked  or  recovered  some  re- 
lief in  the  cause,  or  participated  in  some  step 
taken  therein."  Fulton  v.  Ramsey,  67  W.  Va. 
321,  326,  68  S.  B.  381,  383  (140  Am.  St.  Rep. 
969).  See,  also,  Scott  v.  Hull,  14  Ind.  136; 
Bentz  V.  Eubanks,  32  Kan.  321,  4  Pac.  260; 
Groves  v.  County  Court,  42  W.  Va.  58T,  26  S. 
£.  460.  The  test  is  has  he  become  an  "actor 
in  tbe  cause."  Merchants',  etc.,  Co.  v.  Clow 
&  Sons,  204  U.  S.  286,  27  Sup.  Ct.  285,  51  L. 


VA.  488.  While  the  rule  announced  in  tbe 
foregoing  decisions  is  not  generally  applica- 
ble In  this  state,  still  we  think  it  is  applica- 
ble to  a  case  where  the  jurisdictional  defense 
is  allowed  to  be  pleaded  with  tbe  defense  to 
the  merits  and  what  Is  done  Is  only  in  prep- 
aration to  meet  tbe  d^enses  raised  by  tbe 
answer,  and  no  step  in  court  has  been  taken 
before  raising  the  plea. 

PlalBtiff  urges  that  the  cause  of  action  did 
not  arise  nntil  the  appointment  of  the  admin- 
istrator, and  that  as  the  administrator  was 
appointed  in  Schuyler  county  the  cause  of 
action  accrued  there,  citing  1  Corp.  Juris. 
1146,  and  1  Words  and  Phrases  (2d  Series) 
68.  We  think,  however,  this  relates  rather 
to  tbe  time  when  the  cause  of  action  became 
enforceable  rather  than  the  place  where  it 
accrued.  Under  tbe  decisions  hereinbefore 
cited,  a  cause  of  action  accrued  to  insured's 
estate  at  the  place  of  his  death,  which  be- 
came enforceable  when  an  administrator  w«s 
appointed. 

Believing  that  tbe  defendant  should  not  be 
regarded  as  having  waived  the  jurisdictional 
question  by  reason  of  the  preparation  of  de- 
fenses which  the  law  allows  to  be  Jointly 
pleaded,  and  which  preparation  involved  no 
act  necessarily  Inconalstent  with  Its  right  to 
insist  upon  tbe  objection  to  tbe  venue,  tbe 
judgment  is  reversed. 

All  concur. 


HOAGLAND  WAGON  CO.  v.  LONDON 

GUARANTEE  &  ACCIDENT  CO. 

(No.  13228.) 


(Kansas  City  Court  of  Appeals. 
May  5,  1919.) 


Missouri. 


1.  IRBUBANCK  $S>614— BlIFLOTSa'S  Casuai.- 
TT  Insubarck— Patubnt  oir  "Loss" — RiOHT 
TO  Reoovbb. 

Where  a  company  holding  a  policy  indemni- 
fying it  against  loss  through  damages  for  death 
of,  or  injuries  to,  a  servant,  after  a  servant 
was  injured  and  recovered  judgment,  on  the  ad- 
vice of  the  attorney  for  the  indemnity  insurer 
transferred  its  bnsiuess  and  a^ets  to  one  of 
its  stocklioldera,  but  thereafter  borrowed  mon- 
ey to  pay  the  servant's  judgment,  it  sustained 
a  "loss"  within  the  meaning  of  its  indemnity 
policy,  whether  it  was  solvent  or  insolvent,  and 
could  recover  from  the  insurer,  which  cannot 
urge  the  payment  was  voluntary. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second   Series,   Loss.] 

2.  Insurance  «=s>e65(4)— Casualtt  Insur- 
ance—Loan TO  Pat  Judgment— Sufficikn- 
CY  OF  Bvidenck. 

Evideace  heU  to  show  that  money  was  ac- 
tually loaned  by  a  third  person  to  a  company, 
bolder  of  an  indemnity  policy  against  loss 
through  death  of  or  injuries  to  its  servant, 
which  money  was  used  by  the  company  in  iiay- 
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ing  an  injured  seirant's  Judgment  against  it, 
80  that  it  sustained  a  loes  within  the  meaning 
of  ita  indemnity  policy  rendering  the  insurer 
lUble. 

3.  IlfBtrBARCB   «=>514r— 0ABT7AI,TT   Inbubaztok 

— Patmknt  bt  Inbubbd— Good  Faith. 
The  matter  of  good  faith  of  a  company  in 
paying  the  judgment  of  ita  injured  servant,  rais- 
ed by  the  company's  casualty  Insurer  when  sued 
for  the  loss,  goes  only  to  the  question  wheth- 
er the  judgment  was  actually  paid  by  the  com- 
pany, or  whether  a  form  of  payment  was  gone 
through  amounting  to  a  mere  sham  or  colorable 
transaction  and  not  actual  payment 

4.  Insubarce   $=>6d9(12)— Cabttai/tt  Insub- 

ARCK — IRSTBUCTION. 

In  an  action  against  a  casualty  insurer  by 
a  company  which  held  a  policy  against  loss 
from  injuries  to  or  death  of  a  servant,  instruc- 
tion held  proper  as  submitting  the  only  issue  of 
fact  in  the  case,  whether  there  had  been  a  pay- 
ment in  good  faith  by  the  company  of  an  injur- 
ed servant's  judgment  against  it. 

6.  INSUBANCS  <8=3598  —  INDEMNITT  INSUB- 
XSCIS — ^LlABIUTT    FOB    IRTEBEBT. 

In  view  of  the  indemnity  limits  of  its  poli- 
cy, indemnity  insurer  of  company  against  loes 
through  damages  from  death  of,  or  injury  to, 
a  servant,  held  liable  for  interest  on  the  amount 
of  the  original  judgment  in  favor  of  the  servant 
against  the  company,  and,  after  demand  on  it 
for  payment  of  the  judgment,  interest,  and 
costs,  for  statutory  interest  of  6  per  cent,  on 
the  whole  sum  due. 

6.  TBIAL     «=>190— IHSIBUOTIONB— QUESnONB 

OF  Law. 
In  suit  by  a  company  against  its  indemnity 
insurer  for  loss  through  damages  from  death  of 
or  injuries  to  a  servant,  instructions  held  prop- 
erly  refused   as   submitting  questions   of  law. 

7.  Insubarok  «=a6^1)— Inobhkity  Irsub- 

ANCE— PaBTT  IR  IhTEBEST  TO  SVX. 

A  company  was  the  real  party  in  interest 
to  sue  on  its  indemnity  policy  against  loss 
through  damages  from  death  of  or  injuries  to  a 
servant,  though  the  policy  had  been  pledged  to 
secure  payment  of  a  note  given  by  the  compa- 
ny for  money  borrowed  to  pay  the  servant's 
judgment;  the  written  pledge  not  giving  the 
lender  any  right  to  file  suit  against  the  indem- 
nity insurer  until  the  company  failed  to  do  so. 

8.  IRSUBANCE     ®=>602,     675— IRDEMNITY     IR- 

BUBARCB— Vexatious  RjEFtrBAi,  to  Pat— 
Right  to  Recoteb  Damages  ard  Fees. 
A  company,  which  was  the  real  party  in  in- 
terest to  sue  on  its  indemnity  policy  against 
loss  through  damages  from  death  of  or  injurie:) 
to  its  servant,  had  a  right  to  recover  statutory 
damages  and  attorney's  fees  of  the  insurer  for 
its  vexatious  refusal  to  pay,  though  the  policy 
was  pledged  to  secure  a  note  given  by  the  com- 
pany for  money  borrowed  to  pay  the  injured 
servant's  judgment  against  it. 

9.  Irsubarck  «=9S68(1)— Irdbicritt  Insux- 
arc»— Vexatious  Rbfdsai,  to  Pat— Ques- 
tion FOB  JUBY. 

Whether  an  indemnity  insurer  against  loss 
through  damages  from  death  of,  or  injury  to, 


employte,  had  been  gnilty  of  vexatiODa  tefnsal 
to  pay  a  loss,  held  tot  the  jury. 

A]K>eal  from  Olrcolt  Court,  Jacksoa  Comi- 
ty;  Clarence  A.  Bnm^,  Judge, 

Suit  by  the  Hoagland  Wagon  Oompany 
against  the  London  Guarantee  &  Accident 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Battle  McCordle,  of  Kansas  City,  for  ap- 
pellant 

Burke  &  Eimpton,  of  E^ansas  City,  for 
respondent 

BLAND,  J.  This  is  a  suit  upon  an  employ- 
er's liability  policy  of  insurance.  Plaintiff 
recovered,  a  verdict  and  judgment  and  de- 
fendant has  appealed.  The  policy  indemni- 
fied plaintiff  against  loss  from  liability  that 
mlg^t  be  Imposed  by  law  upon  it  for  dam- 
ages on  account  of  death  or  bodily  injuries 
suffered  as  the  result  of  accident  occurring 
to  employ^  of  the  plalntifl,  not  to  exceed 
$5^000  for  death  or  Injury  to  one  or  |10,000 
to  more  than  one.  At  the  time  the  policy 
was  issued,  plaintiff  was  engaged  In  tbe 
manufacture  and  repair  of  wagons  In  Kan- 
sas City,  Mo.  While  the  policy  was  In  force 
and  on  June  26,  1914,  one  Harry  Ltndelof, 
an  employ^  of  the  defendant,  was  Injured 
and  filed  suit  against  this  plaintiff  on  the 
13th  day  of  August,  of  that  year,  to  recov- 
er damages  in  tbe  sum  of  $10,000  for  sucb 
Injuries.  Defendant  was  notified  of  the 
accident  and  suit  and  after  Investigation 
undertook  tbe  defense  of  the  action.  On 
June  17,  1916,  Judgment  was  rendoed  in  the 
circuit  court  in  favor  of  Lindelof  in  the  sum 
of  $5,000.  The  case  was  appealed  to  this 
court  by  the  defendant,  without  any  super- 
sedeas bond  being  givoi,  and  on  Hay  22, 
1916,  the  Judgment  was  affirmed. 

After  the  affirmance  of  the  Judgment, 
plaintiff  attempted  to  get  defendant  to  sat- 
isfy the  Judgment ;  but  defendant  refused  to 
do  so,  and,  finally,  plaintiff  borrowed  the 
money  with  which  to  pay  the  Judgment 
costs,  and  Interest,  which  it  paid.  After 
making  repeated  demands  upon  defendant 
to  reimburse  It  for  the  outlay  and  upon  the 
refusal  of  defendant  to  do  so,  lAalntlff 
brought  this  suit  which  resulted  In  a  verdict 
and  Judgment  for  i^lntlff  In  the  sum  of 
$6,966.79,  being  the  amount  of  the  Lindelof 
Judgment,  costs  and  Interest  thereon,  and  at- 
torney's fees,  and  penalties  for  vexatious  re- 
fusal to  pay.  The  Judgment  Included  $600 
penalties  and  $600  attorney's  fees. 

As  matters  of  defense  to  this  action,  de- 
fendant set  up  in  its  answer  an  admlasloB 
of  the  execution  of  the  policy  and  a  denial 
of  each  and  every  other  allegation  in  the 
petition,  and  by  way  of  special  defense 
pleaded  that  paragraph  2  of  the  policy  pro- 
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vlded  tbat  def^dant  ehonld  Indemnify 
plaintiff  against  "loss"  from  liability  im- 
posed by  law  upon  plalntlft  Cor  damages, 
and  that  danse  H,  section  8,  provided  tbat 
no  action  Should  be  brought  against  de- 
fendant to  recover  for  any  loss  or  expense 
under  the  policy  unless  it  be  brought  by  the 
assured  "for  loss  or  expense  actually  sus- 
tained and  paid  in  money  by  assured."  Tbe 
answer  fiirt]>»  alleged  that  plaintiff  had 
not  actually  sustained  any  such  loss  or  ex- 
pense; tbat  It  had  not  paid  in  money  any 
such  loss  or  expense ;  that,  if  there  was  any 
settlement  between  plaintiff  and  liindelof, 
the  same  was  made  roluntarlly  by  plaintiff, 
and  of  its  own  accord,  and  no  loss  or  exi>ense 
was  actually  sustained;  tbat  at  the  time  ef 
the  alleged  payment  of  the  Lindelof  judg- 
ment plaintiff  was  Insolvent  and  had  dis- 
continued business;  tbat  its  charter  had 
been  revoked  by  tbe  state;  that  it  had  con- 
veyed aU  of  its  property  to  trustees  for  the 
benefit  of  creditors  and  had  no  Intention  of 
resuming  business,  and  judgment  could  not 
be  collected  against  plaintiff;  that  imder 
tlie  provisions  of  tbe  policy  it  was  tbe  duty 
of  plaintiff  not  to  incur  voluntarily  and  un- 
necessarily any  loss;  that.  If  any  settle- 
ment by  plaintiff  was  made,  it  was  not  a 
bona  fide  one  but  was  a  pretended  one ;  and 
that  it  was  made  for  the  purpose  of  de- 
frauding the  defendant.  The  reply  was  a 
general  denial. 

The  facts  in  reference  to  the  settlement 
and  payment  of  the  Judgment  show  that 
Jobn  HoQgland  was  a  wagon  maker  and  had 
followed  his  trade  In  Kansas  City  for  about 
33  years.  In  the  year  190d  he  Incorporated 
his  business  with  a  capital  stock  of  |4,000, 
the  stockholders  being  himself  and  his  three 
sons.  In  January,  1914,  this  policy  was 
Issued.  On  December  14, 1914,  a  few  months 
after  the  Ldndelof  suit  was  brought  and  be- 
fore its  trial,  plaintiff  made  an  assignment 
for  the  benefit  of  creditors,  owing  at  the 
time  about  $4,500  and  having  assets  of  $3,- 
000.  The  company  thereafter  settled  up  the 
matter  by  paying  its  debts  in  full.  This  left 
remaining  only  the  obligation  of  the  Undelof 
claim.  Defendant  must  have  known  of  the 
financial  condition  of  plaintiff,  for  the  rea- 
son that  an  appeal  of  the  Lindelof  case  was 
taken  without  giving  a  supersedeas  bond, 
yet  defendant  continued  in  charge  of  tbe  de- 
fense. 

On  April  17,  1916,  after  the  Lindelof  suit 
was  brought  but  before  its  trial,  the  "physi- 
cal" assets  of  tbe  property  were  sold,  but 
tbe  good  will  and  name  were  not  Included 
In  the  seAe.  On  May  26,  1015,  Joseph  L. 
Hoagland,  one  of  plaintiff's  stockholders  and 
directors,  on  the  letter  bead  of  plaintiff, 
salt  out  circular  letters  to  250  customers  of 
plaintiff  stating  tbat  the  Schaeffer  Wagon 
Company  had  not,  as  It  had  claimed,  pnr- 
diased  tbe  BtixA  and  business  of  tbe  Hoag- 


land Wagon  Company,  but  that  the  Hoag- 
land Wagon  Company  "is  stiU  in  existence*' ; 
"we  have  not  sold  the  diares  or  good  will  of 
the  business";  "neither  did  we  agree  to  al- 
low them  to  use  our  name  In  connection 
with  tbeir  business."  However,  we  did  sell 
all  our  equipmmt  and  material.  The  letter 
further  stated  that  tbe  company  was  equii>- 
ped  with  new  machinery  and  a  new  stock  of 
material  and  that  &tter  June  7th  it  would 
be  ready  to  carry  on  the  business  as  usual. 
Tbe  letter  was  signed  by  Joseph  L.  Hoag- 
land. On  July  8,  1915,  three  we^s  after 
Lindelot  recovered  Judgment  In  the  circuit 
court,  plaintiff  held  a  directors'  meeting,  at 
whl<dk  all  of  the  stockholders  were  present 
and  resolved  that  tbe  remaining  assets  and 
the  good  will  of  the  company  be  turned  over 
to  Jos^h  L.  Hoagland,  and  that  the  busi- 
ness of  tbe  company  be  carried  on  by  Joseph 
Li.  Hoagland  in  his  name,  and  that  he  adjust 
aU  claims  against  the  corporation  "he  thinks 
proper.'"  Neither  plaintiff  nor  Joseph  L. 
Hoagland  had  an  attorney,  but  Joseph  L. 
Hoagland  sought  legal  advice  from  Mr.  Bar- 
ry, an  attorney  representing  this  defendant. 
Ban7  advised  him,  about  the  time  the  com- 
pany was  taken  over  by  tbe  latter,  to  use  his 
(Joseph  L.  Hoagland's)  individual  name  In 
conducting  the  business.  In  accordance  with 
this  resolution  of  plaintiff,  the  remaining 
property  of  every  description  was  turned 
over  to  Joseph  L,  Hoagland,  one  of  the 
stockholders.  This  property  consisted  of  the 
good  will,  the  name,  and  about  $400  In  book 
accounts.  At  the  time  of  tbe  turning  over 
of  the  remaining  assets  of  the  company  to 
Joseph  £>.  Hoagland,  the  stockholders  con- 
sisted of  Jobn  Hoagland  and  bis  two  sons, 
F.  J.  and  Joseph  L.  Hoagland,  and  at  that 
time  all  but  two  shares  of  tbe  stock  which 
were  retained,  one  eadi  by  John  Hoagland 
and  F.  J.  Hoagland,  were  turned  over  to 
Joseph  L.  Hoagland.  Since  that  time  the 
plaintiff  has  held  all  regular  and  special 
corporation  meetings.  After  tbe  company's 
business  was  run  In  the  name  of  Joseph  It. 
Hoagland,  the  latter  paid  off  Its  indebted- 
ness except  the  Lindelof  Judgment,  and  ran 
a  thriving  business. 

There  was  evidence  that  the  charter  of 
the  corporation  was  allowed  to  lapse  through 
an  oversight'  in  falling  to  make  reports  to 
the  secretary  of  state,  but  tbat  it  had  been 
renewed ;  tbe  forfeiture  having  been  set  aside. 
Since  the  turning  over  of  the  remaining  assets 
to  Joseph  L.  Hoagland,  tbe  company  (unless 
Joseph  L.  Hoagland's  business  was  Its  busi- 
ness) ceased  to  have  a  place  of  business  and 
had  transacted  no  business  except  the  hold- 
ing of  corix>ratlon  meetings  and  had  no 
plans  for  the  resumption  of  business  at  the 
time  this  suit  was  tried,  but  the  company 
had  not  given  up  tbe  idea  of  resuming  busi- 
ness at  that  time.  On  the  contrary,  the 
Hoaglands  intended  io  turn  back  the  bust- 
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neae  to  the  Hoagland  Wagon  Company,  this 
plaintiff,  as  soon  as  the  Wade  note  that  It 
owed  was  paid  off.  The  Wade  note  was 
given  by  plaintiff  In  borrowing  the  money 
to  pay  off  the  lindelof  Judgment;  the  Infer- 
ence being  that  plaintiff  expected  to  pay  off 
the  note  from  the  proceeds  of  this  insurance 
policy,  ^e  evidence  shows  that  the  busi- 
ness would  have  been  turned  back  to  plain- 
tiff cmnpany  even  before  the  Wade  loan  was 
made,  bad  It  not  been  for  the  Undelof  Judg- 
ment hanging  over  the  company.  After 
the  business  was  turned  over  and  conducted 
in  the  name  of  Joseph  I/.  Hoagland,  lindelof 
had  an  execution  issued  on  his  judgment 
and  garnished  various  creditors  of  Joseph 
Xj.  Hoagland.  On  June  19,  1916,  Barry  wrote 
Joseph  L.  Hoagland  a  letter  acknowledging 
receipt  of  the  latter's  letter  Inclosing  copy 
of  summons  of  garnishee,  and  saying  that 
he  wished  to  advise  that  the  defendant's  at- 
torneys would  give  this  matter  attention,  and 
that  Hoagland  need  not  pay  any  farther  at- 
trition to  the  matter,  and  that  if  anything 
came  up  defendant's  attorneys  would  take 
the  matter  up  with  him.  The  letter  further 
stated  that  the  summons  was  an  attempt  on 
the  part  of  Llndelof  s  attorneys  to  find  out 
whether  Joseph  L.  Hoagland  had  any  prop- 
erty of  the  Hoagland  Wagon  Company  In 
his  possession.    Barry  states: 

'That,  of  course,  you  have  not  but  before  fil- 
ing an  answer  we  will  consult  with  each  of 
you." 

The  letter  finally  concludes  by  the  further 
statement  that  this  defendant  would  see  that 
Joseph  L.  Hoagland  was  not  further  troubled 
about  the  matter,  and,  If  anything  further 
transpired,  that  said  Hoagland  was  to  con- 
sult one  of  defendant's  attorneys.  Barry  bad 
some  of  the  garnishments  released.  All  of 
these  facts  are  undisputed. 

About  this  time  Mr.  Kimpton,  a  lawyer  in 
Kansas  City,  came  down  to  Hoagland's  office 
and  asked  regarding  the  Llndelof  Judgment, 
stating  that  he  desired  to  get  Information 
for  some  hardware  firm,  retailers'  associa- 
tion, or  credit  association ;  that  he  represent- 
ed some  firm  back  east  that  wanted  to  know 
something  of  Hoagland's  credit  standing,  and 
It  was  In  this  way  that  Hoagland  met  Klmp- 
tou: 

On  July  8,  1916,  plaintiff  held  a  directors' 
meeting.  This  meeting  was  had  "on  account 
of  dilUculties  which  had  arisen  in  the  matter 
of  Harry  Llndelof  and  on  account  of  trouble 
caused  by  legal  proceedings  In  the  matter." 
At  that  meeting  plaintiff  resolved  that  steps 
be  taken  to  get  the  necessary  money  to  pay 
the  Llndelof  Judgment,  and  that  legal  advice 
be  obtained  to  take  action  to  compel  the 
defendant  to  repay  the  Hoagland  Wagon 
Company  the  amount  to  be  paid  out  by  it  in 
settlement  of   such  Judgment     Thereafter 


plaintiff  employed  Kimpton  to  assist  them  In 
carrying  out  these  purposes. 

A  witness  testified  that  these  garnishments 
paralyzed  the  Hoagland  credit  and  was  em- 
barrassing; to  the  business  in  many  ways. 
Undelof's  attorney  was  threatening  to  bring 
receivership  proceedings  against  Joseph  Lk 
Hoagland  on  the  theory  that  the  Hoagland 
Wagon  Company  was  not  defunct,  but  was 
carrying  on  its  business  through  Joseph  L. 
Hoagland.  Kimpton  testified  that  he  regard- 
ed Joseph  L.  Hoagland's  business  as  nothing 
more  than  the  business  of  the  Hoagland 
Wagon  Company,  and,  If  Undelof  s  attorneys 
took  the  threatened  action,  It  might  be  suc- 
cessfully prosecuted  and  Joseph  L.  Hoagland 
ruined.  Kimpton  pressed  the  matter  of 
paying  the  Judgment  with  the  defendant,  but 
nothing  was  done  by  It  toward  adjusting  the 
Judgment  Thereupon  Kimpton,  being  given 
authority  by  the  Hoaglands,  arranged  with  a 
client  of  his,  one  George  L.  Wade,  Cor  the  lat- 
ter to  loan  to  plaintiff  the  amount  necessary 
to  pay  off  the  Llndelof  Judgment,  Interest 
and  costs;  plaintiff  to  give  to  Wade  as  se- 
curity for  the  loan  the  po^cy  now  sued  upon. 
This  arrangement  was  made  with  Wade,  and 
he  loaned  plaintiff  tjje  sum  of  ^,660,  and  the 
Llndelof  Judgment,  Interest  and  costs,  was 
paid.  Kimpton  advised  Wade  that  the  policy 
was  good  security  for  the  loan.  Kimpton  tes- 
tified that  he  thought  the  policy  was  good  se- 
curity for  the  loan  and  that  in  his  opinion 
the  Hoagland  Wagon  Company,  a  corpora- 
tion, and  Joseph  U  Hoagland,  an  individual, 
were  one  and  the  same,  and  that  Joseph  L. 
Hoagland  had  a  prosperous  business.  Kimp- 
ton told  Wade  of  the  circumstances  surround- 
ing the  situation.  Joseph  L.  Hoagland  had 
borrowed  money  from  the  bank  to  use  In  his 
business.  Wade  had  been  Kimpton's  client 
for  seven  or  eight  years. 

Wade  was  the  owner  and  operator  of  eight 
or  more  railway  sleeping  cars  with  cooking 
outfits,  and  he  had  been  in  that  business  for 
two  or  three  years  before  he  loaned  the  mon- 
ey to  plaintiff:  Wade  did  not  testify;  he 
was  evidently  not  In  the  dty,  as  he  could  not 
be  found  by  subpcena  server.  But  Kimpton 
said  that  he  had  bandied  loans  for  Wade; 
that  the  total  amount  of  loans  be  had  made 
for  Wade  was  about  $26,000  or  $30,000 ;  and 
that  the  largest  single  loan  was  for  ^500. 
Wade's  banker  stated  that  he  would  loan 
Wade  money  at  any  time  and  had  loaned  him 
money.  The  matter  of  the  loan  between 
plaintiff  and  Wade  was  made  through  Kimp- 
ton. There  was  a  conference  between  Jo- 
seph L.  Hoagland  and  Wade  of  about  30 
minutes,  but  the  witness  testlfyllig  to  the 
same  could  not  remember  what  was  said. 
At  the  time  Joseph  Hoagland,  on  behalf  of 
the  plaintiff,  executed  a  note  signed  Hoag- 
land Wagon  Company  by  Joseph  Hoagland, 
for  $5,660.  payable  to  George  L.  Wade,  the 
latter  gave  a  chedi  to  Hoagland,  payable 
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to  the  Hoagland  Wagon  Oompany,  for  that 
amount  on  the  Traders'  National  Bank  of 
Kansas  City,  and  Klmpton,  as  attorn^  for 
plaintiff,  cashed  the  check  and  paid  the  mon> 
er  to  the  clerk  of  the  drcolt  court  of  Jack- 
son county,  and  the  amount  of  the  lindelof 
judgment  with  Interest  and  costs  was  satis- 
fied. This  whole  proceeding  was  authorized 
or  at  least  ratifled  by  plaintiff  at  a  dlrect«na' 
meeting. 

[1]  It  Is  contended  by  the  defendant: 
Tbat  the  poUcy  was  one  of  indemnity,  and, 
if  any  mon«y  was  actually  paid  by  Wade  to 
idaintiff  and  it  was  afterwards  paid  Into 
court  in  satisfaction  of  the  Judgment,  it 
was  "a  voluntary  payment  not  made  to  pre- 
vent loss  or  seizure  of  property  under  execu- 
tion, but  ccdlusirely  made  by  virtue  of  an 
understanding  between  the  wagon  company, 
the  assured,  and  the  attorney  of  Und^of, 
by  vblcb  the  money  should  be  borrowed  not 
to  avert  loss"  (as  defendant  says  plaintifl 
was  Insolyent  and  out  of  business),  "but  to 
bring  on  an  alleged  loss  so  that  ground  might 
be  laid  for  a  suit  to  compel"  defendant  to 
pay  the  loss.  That  payment  of  the  Judgment 
under  the  circumstances  was  a  fraudulent 
creation  or  acceleration  of  a  loss  by  the  plaln- 
tUt.  That  it  was  the  duty  of  the  plaintiff  to 
act  in  good  faith  toward  the  defendant,  and 
not  to  do  or  suffer  to  be  done  any  act  which 
could  expose  It  to  Jeopardy  or  willful  loss. 
That  the  loss  was  willfully  occasioned,  and 
for  these  reasons  the  defendant  was  dis- 
charged. We  think  there  is  no  merit  in  this 
contention.  The  payment  was  not  voluntary, 
but  was  made  under  the  duty  Imposed  by  law 
upon  the  plaintiff  to  either  settie  the  Judg- 
ment, or,  if  it  could  not  be  settled,  to  pay  it 
as  directed  by  this  court,  whether  it  was 
solvent  or  insolvent.  Mining  Co.  v.  Casualty 
Co..  Vea  Mo.  App.  178,  loc.  cit  185,  190,  144 
8.  W.  883. 

It  is  with  very  poor  grace  that  defendant 
urges  that  plaintiff  should  not  have  paid  this 
Judgment.  A  court  of  last  resort  had  ad- 
judged the  Judgment  to  be  a  Just  one  and 
that  it  should  be  paid.  Instead  of  permitting 
plaintiff  to  pay  the  Judgment,  defendant 
need  all  the  means  at  Its  command  to  prevent 
its  payment,  evidently  knowing  that  It  would 
be  the  final  loaer.  Defradant  not  only  re- 
fused to  pay  or  to  refund  to  plaintiff  the 
amount  of  the  Judgment,  but  even  befwe  it 
was  rendered  advised  plaintiff  to  circum- 
vent its  payment  by  fraudulently  running  the 
business  in  the  name  of  one  of  its  stock- 
holders, Joseph  Li.  Hoagland.  Not  only  this, 
but,  after  the  business  was  placed  in  the 
name  of  Joseph  L.  Hoagland  and  the  suit 
bad  come  to  trial  resulting  in  a  Judgment, 
defendant  offered  legal  aid  to  plaintiff  to  de- 
feat the  execution  issued  on  the  Judgment 
Defendant  now  claims  it  never  became  liable 
to  pay  the  Undelof  Judgment,  and  thus  plac- 
es itself  in  the  position  cjf  advising  and  as- 


sisting plaintiff  and  Joseph  L.  Hoagland,  to- 
whom  it  owed  no  responsibility  whatsoever,, 
to  fraudulently  attempt  to  defeat  a  Judgment 
of  a  court  of  last  resort  Unless  the  mandates 
of  our  courts  are  to  be  flagrantly  disobeyed 
and  laughed  at  and  the  administration  of 
the  law  defeated,  such  a  practice  must  be  dis- 
approved. Plaintiff  in  its  brief  toudies  on 
this  subject  but  gingerly,  and  we  would  have 
no  hesitancy  in  including  plaintiff  in  the  dis- 
approbation if  it  were  not  for  the  fact  that 
It  was  perhaps  only  partially  to  blame  and 
that  only  at  the  start  of  the  transactions,  but 
afterwards,  as  the  Jury  has  found,  made  a 
praiseworthy  effort  to  right  its  wrongs  and 
borrow  the  money  with  which  to  comply  with 
the  mandate  of  the  court  and  pay  off  the 
Judgment.  We  say  it  may  be  that  plaintiff 
was  only  partially  to  blame  in  taking  the 
method  it  did  to  defeat  the  collection  of  the 
Judgment,  because  it  was  without  the  ad- 
vice of  its  own  legal  counsel,  but  depended 
upon  that  of  defendant's,  which  made  the 
ccmduct  of  defendant  much  more  culpable. 
The  evidence  far  |rom  shows  that  plaintiff 
was  out  of  business  when  it  paid  off  this 
Judgment  and  the  only  reason  that  there  la 
any  dispute  about  it  at  all  is  that  defendant, 
tf  it  did  not  instigate  the  scheme  to  defeat 
the  collection  of  the  Judgment,  aided  and 
abetted  such  a  plan  by  advising  plaintiff  to 
turn  its  business  and  assets  over  to  one  of 
its  stockholders. 

[2]  It  Is  further  contended  by  defendant 
that  no  money  was  actually  loaned  by  Wade 
to  the  plaintiff ;  that  the  transactions  had  in 
ref«%noe  to  the  alleged  loan  were  merely 
adorable;  that  Wade  did  not  have  the  money 
to  lend ;  "and  that  it  challenges  credence  that 
a  mere  stranger  would  have  loaned  without 
security  the  siun  of  $5,660  to  an  insolvent 
corporation,  whose  capital  stock  was  only 
$4,000."  There  was  no  substantial  evidence 
that  Wade  did  not  have  the  money  to  lend. 
It  is  true  that  he  had  a  mortgage  on  his  resi- 
dence, and  defendant  introduced  evidence 
tending  to  show  that  his  personal  property 
tax  return  In  1917  showed  a  valuation  of 
$2,650,  in  1916  a  valuation  of  $2,450,  and 
a  very  little  of  the  property  listed  in  those 
returns  consisted  of  cash.  There  was  evi- 
dence that  Wade  was  engaged  in  a  substan- 
tial business  and  tbat  he  loaned  thousands 
of  dollars.  People  of  money  often  have  mort- 
gages on  their  property,  and,  unfortunately, 
it  is  a  common  occurrence  for  persons  to 
greatly  undervalue  their  personal  property 
when  making  tax  returns.  Wade  made  the 
loan  on  the  recommendation  of  his  attorney 
who  had  loaned  large  simis  of  money  for 
him  previously.  The  attorney  thought  this 
policy  was  good  security,  and  that  Josepb 
li.  Hoagland  had  a  prosperous  business,  and 
that  the  business  he  carried  on  was  that  of 
the  plaintiff.  It  may  be  assumed  that  Wade 
acted  upon  the  advice  of  his  attorney.    While 
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the  capital  stock  of  the  plaintiff  was  only 
9ifiOO,  It  was  that  same  amount  when  de- 
fendant issued  this  policy  and  Insured  plain- 
tiff for  the  maximum  sum  of  ten  thousand 
dollars.  It  is  not  unbelievable  that  a  cor- 
poration may  borrow  money  in  ezcees  of  its 
capital  stock.  "While  it  might  be  contended 
by  way  of  argument  that  the  circumstances 
surrounding  the  manner  in  which  the  money 
was  borrowed  and  the  judgment  paid  off  was 
only  consistent  with  some  prearranged  plan 
to  discharge  the  Judgment  through  subter- 
fuge and  not  by  actual  payment  of  money 
and  thus  avoid  the  terms  of  the  poUcy,  yet 
there  Is  evidence  from  which  the  jury  could 
say  that  the  transaction  was  liad  in  good 
faith. 

[S]  The  argument  Is  made  that  the  Llnde- 
lof  Judgment  was  paid  off  by  plaintiff  in  or- 
der to  save  Joseph  L.  Hoagland,  a  stranger  to 
this  contract  of  insurance,  from  embarrass- 
ment of  garnishments,  and  therefore  the 
same  was  not  paid  in  "good  faith."  It 
matters  not  what  may  have  been  the  motive 
actuating  plaintiff  in  pay^g  off  this  judg- 
ment. One  of  the  Hoaglands  testUied  that 
Ills  family  had  been  in  business  for  a  greet 
many  years  and  that  it  always  paid  its  debts 
and  did  pay  this  judgment  to  save  its  good 
name.  The  matter  of  good  faith  goes  only 
to  the  questloR  as  to  whether  the  judgment 
was  actually  paid,  or  whether  a  form  of 
payment  was  gone  through  that  amounted  to 
a  mere  sham  or  colorable  transaction  and 
not  actual  x>aynient.  Stenbom  v.  Biown- 
Corliss  Engine  C3o.,  187  Wis.  564,  119  N.  W. 
308,  20  li.  B.  A.  (N.  S.)  956 ;  Tazlcab  Motor 
Ca  V.  Pacific  Coast  Casualty  Co.,  73  Wash. 
631,  132  Pac.  898;  Davles  v.  Maryland  Cas- 
ualty Co.,  89  Wash.  571,  154  Pac.  1116,  155 
Pac.  1035,  h.  B.  A.  1916D,  396,  398;  Bodgers 
V.  Pacific  Coast  Casualty  Ca,  33  Cal.  App. 
70,  164  Pac.  1115;  Kennedy  v.  Fidelity  and 
Casualty  Co.,   100  Minn.  1,  110  N.  W.  97, 

9  L.  B.  A.  (N.  S.)  478,  117  Am.  St  Bep.  658, 

10  Ann.  Cas.  673. 

[4]  Defendant  complains  of  the  giving  by 
the  court  of  plaintiff's  instructions  which 
told  the  Jury  that — 

"Plaintiff  had  the  right  in  good  faith  to  pay 
the  Lindelof  judgment  mentioned  in  evidence, 
and  if  you  believe  and  find  from  the  evidence 
that  on  Jaly  20,  1917,  the  plaintiff  hi  cood  faith 
actually  paid  into  court  in  satisfaction  of  said 
judgment  the  sum  of  $5,675.45  in  money  and 
that  demand  Was  made  upon  the  defendant 
therefor,  then  you  should  return  a  verdict  in 
favor  of  the  plaintiff  for  said  amount,  togeth- 
er with  interest  thereon,  at  6  per  cent,  per  an- 
num from  the  date  of  such  demand  to  the  pres- 
ent time." 

It  is  contended  that  this  instruction  did 
not  require  the  jury  to  find  any  of  the  facts 
on  which  recovery  by  plaintiff  depoided; 
that  the  Instruction  does  not  require  the 
jury  to  find  from  the  evidence  that  there  had 


been  a  compUsnee  wlfh  the  twmii  oC  the 
policy.  The  only  Issue  of  fact  in  the  case 
was  whether  or  not  the  mpney  was  actually 
and  not  merely  formally  paid  by  plaintiff 
to  satisfy  the  Undeiof  judgmoit  As  we 
have  before  stated,  plalntUT  did  not  wrong- 
fully acc^erate  the  loss  or  make  the  pay- 
ment voluntarily,  but  that  it  was  plaintiff's 
duty,  after  the  aflirmance  of  the  judgment 
by  this  court,  to  pay  or  settle  It  whether 
plaintiff  was  solvent  or  insolvent.  All  this, 
of  course,  is  true  as  a  matter  of  law  and 
should  not  have  been  submitted  to  the  Jury. 
The  instruction  therefore  submitted  the  only 
Issue  of  fact  in  the  case;  that  Is,  whether 
tiiere  had  been  a  payment  in  good  taitb  of 
the  judgment. 

[C]  It  is  further  contended  that  Interest  on 
the  amount  of  the  original  judgment  cannot 
be  recovered  for  any  time  prior  to  the  filing 
of  this  suit  This  contrition  is  ruled  against 
defendant.    Section  2  of  the  policy  provides: 

"The  hidemnity  limits  shall  be  *  *  *  (5) 
All  interest  accruing  after  entry  of  judgment 
upon  such  part  thereof  as  shall  not  be  in  excess 
of  the  limits  of  the  company's  liability  as  here- 
in expressed." 

In  other  words,  the,  defendant  agreed  to 
be  liable  for  Interest  on  not  to  exceed  $5,000 
of  any  judgment  recovered  against  plalntifl 
by  one  of  its  employes.  The  judgment  recov- 
ered by  Lindelof  was  for  |5,000.  Defendant 
owed  plaintiff  the  amount  of  this  Judgment, 
Interest  thereon,  and  costs  (see,  also,  Century 
Bealty  Co.  v.  Ins.  Co.,  179  Mo.  App.  123,  161 
8.  W.  624),  and,  after  demand  for  the  whole 
was  made  upon  defendant  by  plaintiff,  de- 
fendant thereafter  became  liable  for  the  stat- 
utory interest  of  6  per  cent,  on  the  whole  sum 
due  from  the  date  of  the  demand. 

[I]  The  court  properly  refused  defendant's 
Instruction  No.  2.  This  instruction  is  not 
easy  to  understand,  but  it  apparently  sought 
to  submit  to  the  Jury  the  two  questions,  in- 
termingled: Whether  the  judgment  in  good 
faith  was  paid,  and  whether  it  was  proper 
for  plaintiff  to  pay  it  under  the  circum- 
stances. The  latter  question  was  one  of  law 
as  already  stated.  Instructions  Nos.  S  and 
4  sought  to  submit  to  the  Jury  the  question 
of  plaintiff's  motive  in  paying  off  the  Judg- 
ment, and  for  that  reason  they  were  pt^iper- 
ly  refused.  Instruction  No.  5  songht  to  sub- 
mit a  question  of  law  to  the  jury,  that  is, 
whether  plaintiff  was  insolvent  and  compel- 
led to  pay  the  judgment  in  view  of  that  fact 
It  was  properly  refused. 

[7]  Defendant  urges  that  the  action  was 
not  brought  in  the  name  of  the  real  party  in 
Interest.  The  policy  was  pledged  to  secure 
the  payment  of  the  note.  It  was  provided  in 
the  written  agreement  by  which  the  pledge 
was  made  that  plaintiff  should  file  and  pros- 
ecute this  suit  and  not  until  plaintiff  failed 
to  do  so  would  Wa^  have  any  right  so  to  do. 
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■Under  the  tennsof  ttie  agreement,  Wade  did 
not  have  a  right  to  bring  this  suit  The  pol- 
icy belonged  to  the  plalntIS  and  remained  Ita 
property  until  default  was  made  under  the 
terms  of  Its  agreement  with  Wade.  At 
least  until  tbere  had -been  \a  defatOt  in  the 
payment  of  the  note  plaintUC  had  a  right  to 
proseente  the  snlt  Didcey  ▼.  Porter,  203 
Mo.  1,  101  S.  W.  586;  Key  a:  reL  t.  las. 
Ca.  101  Mo.  App.  844,  74  S.  W.  162. 

[I]  Defendant  urges  that  this  suit  is  pros- 
ecuted tor  the  benefit  of  Wade,  and  therefore 
no  damages  for  vexatious  refusal  to  pay  or 
for  attorney's  fees  could  be  awarded.  We 
have  already  stated  that  plaintiff  bad  an  in- 
terest in  the  controversy  and  had  a  rit^t  to 
bring  this  action,  and  we  have  no  doubt  that 
it  tmd  a  rlgbt  to  recover  statutory  damages 
and  attorney's  fees. 

[i]  There  was  sufficient  evidence  to  go  to 
the  Jury  on  the  question  of  Whether  the  re- 
fusal to  pay  wtis  vexatious.  Hie  evidence  in 
this  case  shows  that  from  the  very  beginning 
the  defendant  was  attempting  to  avoid 
paying  the  Undelof  Judgment.  It  gave  no 
supersedeas  bond  when  it  appealed  that  Judg- 
ment to  this  court.  It  weat  to  the  extent 
of  advising  the  Hoaglands  to  carry  on  the 
business  of  the  wagon  company  in  the  in- 
dividual name  of  Joseph  L.  Hoagland,  even 
before  the  Judgment  was  rendered,  in  order 
to  defeat  its  collection,  and  It  offered  to  help 
and  actually  assisted  Joseph  L.  Hoagland 
in  attempting  to  defeat  the  garnishments  mn 
by  this  plaintiff  on  Hoagland's  creditors.  If 
defendant  did  not  actually  concoct  a  scheme 
whereby  the  business  of  plaintiff  was  turned 
over  to  Joseph  L.  Hoagland  to  defeat  Un- 
delof in  the  collection  of  his  Judgment,  it 
aided  and  abetted  the  scheme  to  frustrate 
the  collection  of  that  Judgment  declared  to 
be  Justly  rendered  by  a  court  of  last  resort 
This  conduct  on  defendant's  part  amounted 
to  an  effort  to  defeat  the  ends  of  Justice; 
As  already  stated,  plaintUTs  conduct  would 
have  been  Just  as  reprehensible  as  that  of 
defendant  had  plaintiff  not  desisted  in  its 
efforts  and  finally  did  the  praiseworthy  thing 
in  making  arrangements  to  pay  and  actually 
paying  his  Judgment  (at  least  the  Jury  so 
found).  Plaintiff  was  placed  In  this  em- 
barrassing position,  at  least  in  part,  by  de- 
fendant's advice  and  refusal  to  pay  off  the 
Judgment  Although  we  are  not  wholly  ex- 
onerating plaintiff  for  what  it  did,  however, 
when  plaintiff  paid  off  the  Judgment  this  de- 
fendant should  have  reimbursed  it  at  once, 
if  the  transaction  was  a  real  and  not  a 
sham  onSk  The  only  real  issue  in  the  case 
was  whetlier  or  not  the  Judgment  was  ac- 
tually paid.  Defendant  had  ample  oppor- 
tunity to  investigate  and  find  out  whether 
this  was  true  or  not,  and  at  the  trial  intro- 
duced no  evidence  except  the  mortgage  and 
tax  retuniB  of  George  L.  Wade,  which  were 
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of  little  probatlTO  force.  We  tib^nk  there  was 
sufficient  Cfvldence  from  which  the  Jury  could 
say  that  the  refusal  to  pay  was  vexatious. 

The  Judgment  is  affirmed. 

All  concur. 


GKHEN  V,  STROTHER.  (No.  13175.) 

(ECansas  Oity  Court  of  Appeals.    MissotucL 
Feb.  17, 1919.) 

1.  PaocESs  45»106— Sbbvicb— Naicks. 

A  name  is  a  mere  means  of  Identity,  and  if 
one  served  with  process  in  the  wrong  name  de- 
sired to  take  advantage  of  the  situation,  he  most 
Appear  and  raise  the  question  in  the  court  where 
suit  is  brought  before  judgment  is  rendered,  and, 
unless  he  does  so,  his  right  to  object  for  mis- 
nomer is  waived. 

2.  OouBTB    «3»200)4-~Pbobaix   ConBra— Ju- 

BISniOIION. 

While  the  probate  court,  under  the  CJon- 
stitntion  and  statntes,  has  no  equity  Jnrisdiction, 
yet,  as  Rev.  St  1909,  I  4068,  confers  jurisdic- 
tion on  the  probate  conrt  over  all  matters  i>er- 
taiuing  to  probate  business,  that  tribunal  has 
Jurisdiction  in  matters  pertaining  to  probate 
business,  where  th»  issue  can  be  settled  at  law 
and  is  simple,  and  in  such  a  .case  the  probate 
court  may  even  invoke  equitable  principles. 

3.  OoxTBTB  4=3300%— Pbobatk  Cousib—  Ju- 

BISniCTION. 
A  proceeding  to  classify  Judgment  against 
an  estate,  where  Judgment  was  actually  rendered 
against  deceased  during  his  lifetime  under  a 
wrong  name,  or  an  alias  name,  is  not  one  in- 
volving a  complicated  matter  or  a  proceeding  in 
equity,  and  the  probate  court  has  jurisdiction 
to  determine  the  matter. 

4.  CouBTS  «=>200%  —  Pbobate  Coitbts  — Jv- 
BisnicnoN— Olassutino  Judgmxnts. 

Bev.  St  1900,  I  197,  providing  that  judg- 
ment may  be  obtained  against  an  estate  in  some 
conrt  of  record  in  the  ordinary  course  of  pro- 
ceeding, and  may  thereafter  be  established  in  the 
probate  court  against  the  estate,  does  not  pre- 
vent a  judgment  creditor  from  proceeding  direct- 
ly in  the  probate  conrt  to  have  allowed  and 
classified  against  an  estate  a  jud^ent  obtained 
against  deceased  under  wrong  name;  the  stat- 
ute not  limiting  the  powers  of  the  probate  court, 
but  merely  giving  a  party  option  to  proceed 
first  in  the  court  of  record. 

5.  Execuiobs  ano  Admi^istbatobs  €=»262— 
Olassification  of  Judgmeni^Natcbe  of 
Pboceeoiko. 

A  proceeding  in  the  probate  conrt  to  dassify 
judgment  against  the  estate  of  a  decedent  is  not 
a  mere  ministerial  or  clerical  act,  and  may  in- 
volve a  trial  of  fact  as  where  a  Judgment  is 
against  the  deceased  in  the  wrong  name. 

e.  ExECtrroBS  ako  Adminibtbatobs  «=»262— 

Pbobatb  OocviB-^PBOCEBoina. 

Under  Bev.  fit  1909,  K  197  and  206,  it  is 

unnecessary  in  a  proceedii)«  before  the  court  of 

probate  to  obtain  the  allowance  and  classifica- 
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don  again«t  an  estate  of  a  Judgment  rendered 
against  the  deceased  in  a  -wrong  name  to  file  any 
formal  pleading!. 

7.  CoTTBTs  «=>200%— Jurisdiction— Pbobatk 

COTTBT— CORBSCTINO   MiSNOKES  IN   PBOCESS. 

As  the  verdict,  ander  Rev.  St  1909,  S  2119, 
cures  the  defect  of  misnomer,  a  judgment  ren- 
dered against  deceased,  who  was  served  in  a 
wrong  name,  ma;  be  allowed  and  classified  by  the 
probate  court,  though  under  sections  1S48,  1851, 
2119,  and  2120,  the  circuit  court  alone  could 
correct  the  misnomer,  so  that  the  judgment 
would  import  notice  to  persons  buying  real  es- 
tate from  the  judgment  debtor. 

&  Pbocess  e=>147, 148— Sebvict— Pabol  Ev- 
idence. 
It  is  proper  to  permit  the  introduction  of 
parol  evidence  to  Identify  the  particular  indivld- 
oal  upon  whom  a  writ  was  served,  though  the 
name  of  the  individual  served  and  the  name  in 
the  writ  are  not  idem  sonans,  and  to  do  so  does 
not  tend  to  contradict  or  Impeach  the  retom  of 
the  officer  serving  the  writ. 

9.  Pbocess  «=>149— Skbviob— Bvidkncb, 

In  proceeding  in  the  probate  court  to  have 
allowed  and  classified  against  an  estate  a  judg- 
ment rendered  against  the  deceased  in  a  wrtmg 
name,  evidence  held  to  establish  that  deceased 
was  the  person  served,  although  he  was  served 
nnder  a  wrong  name. 

10.  Appeai.  and  Ebbob  «=>231(3)— Objection 

IN  LOWEB  COUBT— EVIDKNOB. 

Statements,  "I  object  to  that,"  "I  move 
that  be  stricken  out,"  are  no  objections  at  all, 
and  are  insufficient  to  preserve  for  review  the 
propriety  of  the  admission  of  evidence. 

11.  Afpeai,  and   Ebbob   «=>231(6)  —  Objbo- 

TIONB  IN  LOWEB  CODBT— SlTBncIENCT. 

A  general  objection  aa  incompetent,  irrele- 
vant, and  immaterial  to  evidence  which  was 
most  relevant  and  material  is  insufficient  to  pre- 
sent for  review  on  appeal  the  objection  that  the 
evidence  was  hearsay. 

12.  executobs  and  adioniatbatobs  «=3262— 
Pbocbedinos  to  Clasbitt  Judovent  — 
Scope  of  Relief.   . 

Where  a  judgment  was  rendered  against  de- 
ceased in  a  wrong  name,  the  probate  court,  in 
proceeding  to  have  the  same  allowed  and  classi- 
fied against  the  estate,  cannot  render  a  money 
judgment  against  the  estate,  and  a  judgment  for 
a  fixed  amount  is  void. 

Trimble,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jackson  Ciotui- 
ty;  T.   J.  Seetaorn,  Judge. 

Petition  by  Mamie  Green  against  Samuel 
B.  Strother,  administrator  of  the  estate  of 
William  Floyd  Skinner,  deceased,  for  the  al- 
lowance and  dnssiflcatlon  of  the  Judgment 
against  the  estate  of  the  decedent.  From  a 
Judgment  of  the  probate  court  for  the  ad- 
ministrator, petitioner  appealed,  and  from  a 
Judgm^t  of  the  circuit  court  against  blm,  the 
administrator  appeals.  Reversed  and  re- 
manded. 


Calvin  &  Rea  and  Watson,  Gage  ft  Watson, 
all  of  Kansas  City,  for  appellant 

John  O.  Nlitp,  ot  Kansas  City,  for  re- 
spondent. 

BI.AND,  J.  On  AmU  30,  1918,  plaintiff 
bron^t  suit  in  tbe  drcalt  court  of  Jackson 
ooianty.  Mo.,  against  one  described  as  John 
Sldnner.  Summons  was  issned  directing  the 
sheriff  of  said  county  to  summon  John  Skin- 
ner. Service  was  duly  bad  by  a  deputy 
sheriff,  bis  return  redtlng  that  he  had  ex- 
ecuted the  writ  In  said  county  by  delivering 
a  copy  of  said  writ  and  the  petition  in  said 
cause  to  the  "wlthin-named  defoidant,  John 
Skinner." 

The  petltl(»i  In  that  case  alleged  that 
plaintiff  reortved  personal  Injnry  by  reason 
of  the  negligence  of  the  defendant  In  per- 
mitting a  sidewalk  to  become  out  of  repair  in 
front  of  bis  premises  located  at  1123  Oak 
street.  In  Kansas  City,  Mo.,  and  that  by  rea- 
son of  said  defective  sidewalk  plaintiff,  while 
walking  over  the  same,  was  caused  to  fail, 
to  her  injury,  and  asked  Judgment  In  the  sum 
of  $5,000.  Defendant  made  default,  and 
on  March  18,  1914,  tbe  court  rendered  Judg- 
ment In  favor  of  idaintlff  ^nd  against  de- 
fendant, "Jaibn  Skinner,"  In  the  sum  of  $1,000. 

Some  time  prior  to  the  20th  day  of  May, 
1916,  William  Floyd  Skinner  died,  and  an  ad- 
ministrator of  bis  estate  was  appointed  by 
the  probate  court  of  Jackson  county.  Mo. 
The  Inventory  of  the  estate  showed  that  at 
tbe  time  of  bis  death  deceased  was  the  owner 
of  said  property  located  at  1123  Oak  street 
In  May,  1916,  plaintiff  presented  to  tbe  pro- 
bate court  of  Jacfkson  county  a  transcript 
of  said  Judgment  in  her  favor  and  against 
John  Skinner,  seeking  to  have  tbe  same  clas- 
sified as  a  Judgment  against  the  estate  of 
fVilKam  Floyd  Skinner.  No  pleadings  were 
filed  in  the  probate  court  except  said  tran- 
script of  the  Judgment  The  record  shows 
that  all  parties  appeared  before  the  probate 
court,  tried  out  the  matter  of  classifying  the 
Judgment,  and  that  tbe  court  refused  to  allow 
and  classify  the  same. 

Thereafter  plaintiff  appealed  to  the  circuit 
court  of  Jackson  county.  Mo.,  where  tbe  case 
was  tried  by  that  court  without  the  aid  of  a 
Jury.  No  declaration  of  law  or  finding  of  fact 
was  requested  except  one  by  the  defendant 
to  tbe  effect  that  said  Judgment  was  not  enti- 
tled to  allowance  or  classification  as  a  claim 
or  Judgment  against  tbe  estate  of  William 
Floyd  Skinner,  which  was  refused  by  tbe 
court,  and  the  court  thereupon  rendered 
Judgment  in  favor  of  plaintiff  and  against  the 
estate.  After  taking  tbe  proper  steps,  de- 
fendant has  brought  the  case  here. 

In  tbe  court  below  plaintiff  Introduced  evi- 
dence tending  to  prove  that  John  Skinner  and 
Wiiliam  Floyd  Skinner  were  one  and  the 
same  person,  and  that  tbe  suit  of  Mamie 
Green  ▼.  John  Skinner  was  Instituted  and  the 
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mimmons  served  upon  Wmiom  Floyd  Bkln- 
ner,  alttaoogh  be  was  deslKiuited  in  the  peti- 
tion and  gammons  as  John  Skinner. 

[1]  Defendant  InslstB  that  hla  demurrer  to 
the  evidence  Bhonld  have  been  snstalned,  and 
In  this  connection  states: 

"The  probate  court  is  a  court  of  limited  ju- 
risdiction, and  has  no  jurisdiction  which  per- 
mits  tibe  classification  of  judgments  rendered  by 
other  courts  of  record  which  require  amendment 
and  were  not  rendered  by  those  courts  in  the 
ordinary  course  of  proceedings." 

We  bare  no  doubt  but  that  tbe  probate 
court  had  Jurisdiction  to  classify  this  Judg- 
ment against  the  estate  of  William  Floyd 
Skinner,  providing  it  waa  established  that 
John  Skinner  and  William  Floyd  Skinner 
were  one  and  the  same  person.  Whether 
there  was  evidence  to  show  such  fact  wiU  be 
hereinafter  discussed,  and  we  will  assume, 
for  tbe  purpose  of  disposing  of  this  point, 
that  there  was  such  evidence.  It  is  stated  in 
Parry  v.  Woodson,  33  Mo.  347,  loc,  dt  848, 
(S4  Am.  Dec.  51):      • 

"A  name  is  a  means  of  identity;  bnt  tlie 
dumge  of  the  name  or  the  application  of  a 
wrong  name  does  not  change  the  thing  identi- 
fied. It  is  not  the  name  that  is  sued,  but  the 
person  to  whom  it  is  applied.  Process  served 
on  a  man  by  a  wrong  name  is  as  really  served 
on  him  as  if  it  had  been  served  on  him  by 
his  right  name,  and  if  in  such  case  be  fall  to 
appear,  or,  appearing,  fail  to  object  that  he  is 
sued  by  the  wrong  name,  and  judgment  be  ren- 
dered against  liim  by  such  name,  he  is  as  much 
bound  by  the  judgment  as  if  it  had  been  ren- 
dered against  him  by  his  right  name.  The  use 
of  the  right  name  is  every'  way  preferable,  since 
without  it  as  a  means  of  identification  the  evi- 
dence of  the  identity  of  the  person  sued  may 
in  process  of  time  become  lost;  and  hence  the 
propriety  of  the  amendment  in  this  case;  but 
so  long  as  the  defendant  can  be  identified  as 
the  one  against  whom  the  judgment  was  ren- 
dered, he  is  as  much  bound  by  the  judgment, 
and  those  claiming  under  the  judgment  are  as 
much  entitled  to  its  benefits,  to  all  intents  and 
purposes,  as  if  the  defendant  had  been  sued  by 
bis  right  name." 

If  one  served  with  process  in  a  wrong  nazie 
desires  to  take  advantage  of  the  situation,  be 
must  appear  and  raise  the  question  in  the 
court  where  the  suit  is  brongpit  before  judg- 
ment is  rendered  against  him.  Unless  he 
does  so,  his  right  to  object  to  his  being  sued 
in  a  wrong  name  is  waived.  Parry  v.  Wood- 
son, supra;  Lafayette  Ins.  Co.  v.  French,  18 
How.  404,  16  K  Ed.  451. 

It,  31  Hie  functions  that  the  probate  court 
may  perform  are  conferred  by  the  Oonstitu- 
tion  and  statutes,  and  consequently,  as  tbe 
Constitution  and  statutes  give  no  equity  Ju- 
risdiction to  the  probate  court,  it  may  not 
proceed  in  equity  cases.  However,  the  stat- 
ute (section  40S6,  R.  S.  1909)  confers  Jurisdic- 
tion upon  tbe  probate  court  "over  all  matters 
pertaining  to  probate  business,"  and  ■  there- 
fore it  is  held  that  tbe  probate  court  has 
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Juriadictlon  in  mattsers  pertaining  to  probate 
business  where  the  issue  can  be  settled  at 
law  and  inv«4ve8  a  simple  matter,  and  that 
the  probate  court  may  even  invoke  equity 
principles  in  disposing  of  sudi  business. 
Leitman's  Estate  v.  Leitman,  149  Mo.  112, 
loa  dt  117,  BO  S.  W.  307,  73  Am.  St.  Eep. 
874;  Gentry  v.  Gentry,  122  Mo.  202,  loc.  clt 
222,  26  S.  W.  1090;  Green  v.  Tlttman,  124 
Ma  372,  loc.  clt  379,  27  S.  W.  391;  State  ex 
rel.  V.  Bird,  263  Mo.  569,  162  S.  W.  119,  Ann. 
Cas.  1916C,  363.  The  proceeding  to  classify 
a  Judgment  against  an  estate,  whether  that 
Judgment  was  actually  rendered  against  tbe 
deceased  during  his  lifetime  under  a  wrong 
name  or  an  alias  name,  is  not  one  Involving 
a  complicated  matter  or  a  proceeding  In 
equity,  and  we  think  there  is  no  doubt  but 
that  the- probate  court  has  jurisdletlMi  to  de- 
termine tbe  matter. 

[4]  Section  197,  R.  S.  1909,  provides  that  a 
Judgment  may  be  obtained  against  an  estate 
in  "Bome  court  of  record,  in  the  ordinary 
course  of  proceeding,"  and  may  thereafter  be 
established  in  the  probate  court  against  such 
estate.  Defendant  says  that  the  Judgment  in 
the  (iaae  at  bar,  being  obtained  against  the 
deceased  in  his  wrong  or  alias  name,  was  not 
"in  the  ordinary  course  of  proceeding."  This 
clause  in  the  statute  has  no  reference  What- 
ever to  a  Judgment  procured  as  was  this  one. 
The  statute  simply  provides  that  tbe  claim* 
ant  may  elect  to  first  go  into  a  court  of  record 
and  establish  his  claim  against  the  estate 
there  by  the  same  kind  of  proceeding  that  be 
would  pursue  if  the  deceased  had  not  died, 
bnt  was  sued  while  living.  This  is  the  mean- 
ing of  the  quoted  language  of  tbe  statute. 

[t]  It  is  defendant's  contention  that  the 
classification  of  a  judgment  was  more  or  less 
ministerial  on  the  part  of  the  probate  court, 
and  that  a  proceeding  to  classify  a  Judgment 
in  tliat  court  does  not  contemplate  a  trial  of 
fact  such  as  Is  involved  in  a  proceeding  to 
show  whether  the  party  against  whom  and  in 
whose  name  the  Judgment  was  actually  ren- 
dered is  the  same  as  that  of  the  deceased. 
There  is  no  merit  in  this  contention.  The 
action  of  the  proba'te  coui%in  classifying  a 
Judgment  may  Involve  a  trial  of  fact,  and  it 
is  not  a  mere  ministerial,  clerical,  or  non- 
descript act.  McFaul  v.  Haley,  166  Mo.  66, 
loc.  clt  68,  66  S.  W.  095.  Of  course,  when  a 
judgment  is  presented  for  allowance  or  classi- 
fication, the  probate  court  cannot  go  into  the 
merits  of  tbe  original  cause  of  action  upon 
which  it  was  founded.  It  is  held  in  McFaul 
V.  Haley,  supra,  that  whatever  legal  defense 
tbe  law  permits  In  a  suit  at  law  in  the  circuit 
court  on  the  judgment  an  executor  or  ad- 
ministrator may  make  In  the  probate  court 
when  the  judgment  is  presented  for  classifi- 
cation. It  would  be  the  duty  of  tbe  probate 
court  to  satisfy  itself  in  any  case  that  a 
Judgment  presented  to  it  for  classification 
against  an  estate  was  actually  rendered 
against  the  deceased  In  his  lifetime.     If  a 


Digitized  by 


Google 


4(«2 


212  SOXTTHWESTBRIT  RBPOBTBB 


(Ha 


Judgment  agalnet  John  Smith  were  presented 
to  the  probate  court  to  be  daaslfled  against 
the  estate  of  John  Smith,  It  would  be  neces- 
sary for  the  court  to  determine  whether  the 
two  John  Smiths  were  one  and  the  same  per- 
son, and  this  although,  where  there  Is  an  Iden- 
tity of  name,  Identity  of  person  Is  .presumed. 
This  presumption  being  rebuttable,  if  the  ad- 
ministrator or  executor  desired  to  contest  the 
matter  as  to  the  Identity  of  the  two  John 
Smiths,  he  would  have  a  right  to  do  so,  and 
we  do  not  think  that  any  one  would  question 
the  jurisdiction  of  the  probate  court  to  try 
such  an  Issue.  We  see  no  substantial  dUIer- 
^ice  between  a  situation  of  that  kind  and  Che 
one  In  the  case  at  bar,  although  the  names 
"John  Skinner"  and  "William  Floyd  Skinner" 
are  not  Idem  sonans.  The  proceeding  In  the 
probate  court  to  establish  whether  John  Skin- 
ner and  William  Floyd  Skinner  are  Identical 
would  not  be  substantially  different  from  a 
proceeding  to  determine  whether  John  Smith 
against  whom  a  Judgment  was  rendered  was 
the  same  as  John  Smith,  the  deceased, 
'  against  whose  estate  a  judgment  was  sought 
to  be  classlfled.  The  only  difference  In  the 
two  proceedings  would  be  possibly  the  mat- 
ter of  the  burden  of  proof. 

[8]  There  was  no  necessity  for  any  formal 
pleadings  to  be  filed  by  plaintiff  In  the  pro- 
bate court  alleging  that  William  Floyd  Skin- 
ner was  known  as  John  Skinner  and  that  the 
John  Skinner  sued  In  the  circuit  court  was 
the  same  person  as  William  Floyd  Skinner, 
the  deceased.  Section  206,  R.  S.  1909,  pro- 
vides that  the  probate  court  "shall  hear  and 
determine  all  demands  In  a  summary  way 
without  the  form  of  pleading."  Section  197, 
R.  S.  1909,  provides  that  "any  person  having 
a  demand  against  an  estate  may  establish  the 
same  by  the  Judgment  or  decree  of  some  court 
of  record,  In  the  ordinary  course  of  proceed- 
ing, and  exhibit  a  copy  of  such  Judgment  or 
decree,  and  shall  also  exhibit  copies  of  all 
Judgments  or  decrees  rendered  In  the  lifetime 
of  the  deceased  to  the  probate  court."  By 
reason  of  these  sections  It  Is'  not  necessary 
to  have  any  formal  pleadings  either  In  the 
probate  or  circA  court  on  appeal.  Wencker, 
Adm'r,  v.  Thompson's  Adm'r,  96  Mo.  App.  59, 
«»  S.  W.  743;  McFaul  v.  Haley,  supra,  166 
Mo.  loc  clt.  68,  65  S.  W.  995;  Kessler  v. 
Clayes,  147  Mo.  App.  88,  loc.  dt  102,  126  S. 
W.  799. 

[71  Defendant  makes  the  point  that  the 
only  court  In  which  the  Judgment  could  have 
been  corrected  was  the  circuit  court,  citing 
sections  1848,  1851,  2119,  and  2120,  R.  S. 
1909,  which  confer  power  on  the  courts  to 
correct  the  name  of  a  party  either  before  or 
after  Judgment.  Defendant  says  that  he  is 
unable  to  find  a  case  in  this  state  "h<ddlng 
that  a  probate  court  could  correct  and  amend 
a  Judgment  rendered  In  another  court." 
From  this  It  Is  evident  that  defendant  mis- 
conceives the  purpose  of  this  proceeding. 
No  sndi  thing  Is  sought  to  be  done.   The  mat- 


ter attempted  to  be  itocompliahed  in  fills  case 
Is  not  to  correct  a  judgment,  but  to  claaalfjr 
one  that  was  really  and  In  fact  rendered 
against  William  Floyd  Skinner,  althougii  In 
the  name  of  John  Sldnner,  against  the  estate 
of  William  Floyd  Skinner.  While  plaintiff 
could  have  corrected  the  Judgment  in  the  cir- 
cuit court  by  the  proceeding  provided  by  the 
sections  of  the  statute  laat  mentioned,  he  was 
not  required  to  do  so  in  order  to  have  a  valid 
judgment  against  William  S^yd  Skinner  or 
his  estate.  Said  sections  of  the  statute  were 
enacted  to  alleviate  the  rigor  of  the  common 
law  which  invalidated  judgments  for  or 
against  persons  suing  or  sued  in  the  wrong 
name  and  are  for  the  benefit  of  the  party 
holding  a  judgment  against  sudi  persons  su- 
ing or  being  sued.  Ordinarily  it  is  to  the  ad- 
vantage of  the  party  holding  such  a  judgment 
to  have  it  corrected  in  the  court  in  which  it 
was  rendered;  for, 'unless  the  party  sues  or 
'is  sued  in  a  name  that  is  idem  sonans  with 
his'  right  name,  and  practically  the  same 
name,  the  record  of  the  judgment  woald  not 
Imiwrt  notice  to  persons  buying  real  estate 
owned  by  the  judgment  debtw,  whereas,  if 
the  judgment  is  in  the  right  name  of  tbe 
party,  or  one  idem  sonans  and  practically  the 
same  name,  it  would  Import  notice  and  con- 
stitute a  lien  upon  suidi  real  estate.  -  Green  v. 
Meyers,  98  Mo.  App.  438,  72  S.  W.  12a  But, 
as  before  stated,  it  is  not  necessary  to  have 
such  a  judgment  corrected  in  the  court  in 
which  It  is  rendered  or  any  other  court.  The 
verdict  cured  the  mistake  in  name ;  the  stat- 
ute (section  2119,  R.  S.  1909),  treating  the 
proper  amendment  as  having  been  made. 
Kronskl  v.  Mo.  Pac.  Ry.  Co.,  77  Mo.  362,  loc. 
dt  370.  So  it  was  not  necessary  in  order  to 
cure  the  matter  that  any  amendment  of  the 
Judgment  be  made. 

[I,  I]  Defendant  makes  the  point  that  there 
Is  no  competent  and  credible  evidence  to 
show  that  John  Skinner  who  was  served  by 
the  deputy  sheriff  was,  as  a  matter  of  fact, 
William  Floyd  Skinner,  the  deceased.  In 
Reld,  Murdock  &  Co.  v.  Mercurlo,  91  Mo. 
App.  673,  it  is  held  that  it  is  proper  to  permit 
the  Introduction  of  parol  evidence  to  identify 
the  particular  individual  upon  whom  the  writ 
was  served,  ey&n  though  the  two  names  are 
not  idem  sonans,  and  that  to  do  so  in  no  way 
tends  to  contradict  or  Impeach  the  return  of 
the  officer.  The  same  is  held  in  Lafayette 
Ins.  Co.  v.  Frendi,  supra,  18  How.  loc.  dt 
409,  16  L.  Bd.  451,  and  in  Carmlcfaael  v. 
Vandebur  &  Hopkins,  50  Iowa,  651.  In  order 
to  show  that  John  Skinner,  the  party  named 
in  the  summons,  and  the  deceased,  WlUlam 
Floyd  Skinner,  were  one  and  the  same  person, 
plaintiff  Introduced  a  photograph  which  was 
identified  by  the  witness  Barker  as  that  of 
the  person  called  John,  Floyd,  Henry,  or  Wil- 
liam Skinner,  who  lived  at  1123  Oak  street  in 
Kansas  City,  Mo.  This  property  was  owned 
by  the  deceased.  The  deputy  sheriff  who 
served  the  summons  Idoitifled  this  picture  aa 
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being  a  Ukeneaa  of  tbe  pertmi  tqwn  whom  be 
served  the  writ  When  the  d^aty  sheriff 
served  the  writ  he  first  went  to  tbe  place 
named  in  the  Bummons,  1123  Oak  street,  and, 
not  finding  the  defendant  there,  he  went  to 
IMck's  saloon  at  Twelfth  and  Locust  streets. 
At  the  latter  place  be  asked  the  bartender, 
"Who  is  John  Skinner?"  and  the  bartender 
pointed  out  John  Skinner,  and  the  sheriff 
served  him  in  the  saloon.  The  sheriff  asked 
the  part?  served  If  bis  name  was  John  Skin- 
ner, and  he  replied  that  it  was,  but  that  he 
liad  gone  scmetlmes  by  the  names  of  John, 
William,  and  Floyd  Skinner.  At  the  time 
John  Skinner  was  served  be  told  the  sheriff, 
"If  it  wasn't  for  the  niggers  taking  np  tbe 
boards,  there  wouldn't  have  been  any  damage 
suit."  At  another  time  the  same  deputy 
served  a  notice  of  garnishment  on  John  Skin- 
ner and  found  him  llvii^  at  that  time  with 
some  n^^es,  about  four  doors  from  1123 
Oak  street.  The  deputy  sheriff  was  evidently 
incensed  with  counsel  for  the  defendant,  or 
oitertalned  some  unfriendly  feeling  toward 
him,  for  on  the  cross-examination  he  answer- 
ed the  attorney  In  a  very  impolite  manner 
with  an  effort  at  sarcasm.  At  one  place  In 
bis  testimony  he  said  that  John  Skinner  did 
not  live  at  1123  Oak  street,  and  at  another 
place  be  intimated  that  he,  John  Skinner, 
might  Uve  at  1123  McGee  street,  that  John 
Skinner  had  a  wife  living  there,  but  that  he 
bad  two  wives,  and  his  wife  at  1123  Oak 
street  would  not  let  him  live  there.  From 
tbe.  testimony  of  the  deputy  sheriff  we  con- 
clude that  he  was  making  a  very  poor  effort 
at  sarcasm',  and  we  take  it  that  he  did  not 
know  in  fact  where  John  Skinner  lived.  De- 
fendant insists  that  by  reason  of  tbe  conduct 
and  testimony  of  the  deputy  sheriff  on  tbe 
witness  stand  his  credibility  as  a  witness  was 
destroyed.  The  court,  sitting  as  a  Jury,  was 
the  sole  judge  of  tbe  credibility  of  tbe  wlt- 


The  witness  Barker  testlfled  that  be  was  at 
Dick's  saloon  at  Twelfth  and  Locust  streets 
at  tbe  time  John  Skinner  was  served,  and 
that  tbe  deputy  sheriff  served  the  man  who 
lived  at  1123  Oak  street,  known  to  the  wit- 
ness as  John,  Floyd,  Henry,  and  William 
Skinner.  This  witness  afterwards  Identified 
the  picture  in  evidence  as  that  of  John,  Floyd, 
Henry,  and  William  Skinner  who  lived  at 
1123  Oak  street  as  that  of  a  man  whom  he 
saw  dead  at  an  undertaking  establishment 
afterwards.  The  witness  Francis  stated  that 
he  knew  one  who  went  by  tbe  name  of  Frank, 
John,  Floyd,  and  BUI  Skinner,  and  who  at 
one  time  lived  on  Oak  street;  that  the  photo- 
graph testified  to  by  the  deputy  sheriff  as 
being  a  likeness  of  the  man  whom  he  served 
as  John  Skinner  was  that  of  the  person  whom 
the  witness  knew  as  Frank,  John,  Floyd,  and 
Bill  Sldnner,  who  lived  on  Oak  street. 

No  evidence  was  introduced  by  the  defend- 
ant to  show  that  the  John  Skinner  who  was 
served  foy   tiie  deputy  sheriff  wajs  not  the 
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same  person  aa  William  Floyd  Skinner,  the 
deceased,  or  that  William  Floyd  Skinner  did 
not  also  go  under  tbe  name  of  John  Skinner 
during  his  lifetime.  In  fact,  defendant  iur 
troduced  no  evidence  whatever.  We  think 
that  under  this  testimony  there  was  sufficient 
evidence  from  which  tbe  court  could  find 
that  John  Skinner  who  was  served  by  the 
sheriff  was  the  same  person  as  William  Floyd 
Skinner,  tbe  deceased.  Plaintiff,  having 
shown  these  facts,  made  out  a  prima  fade 
case,  and  it  was  then  Incumbent  upon  the  de- 
fendant to  show  that  John  Skinner  who  was 
served  was  not  WlUlam  Floyd  Skinner,  the 
deceased. 

[19, 1 1]  Defendant  complains  that  the  court 
permitted  the  Introduction  of  hearsay  testi- 
mony in  order  to  show,  at  least  in  part,  the 
identity  of  John  Skinner  and  WlUlam  Floyd 
Skinner.  We  have  examined  the  objections 
made  at  tbe  trial  court,  and  find  that  tbe 
matter  was  not  presented  to  tbe  trial  court, 
but  that  it  is  raised  for  tbe  first  time  in  this 
court  Tbe  objections  to  the  testimony  were 
that  the  evidence  was  "incompetent.  Irrele- 
vant, and  immaterial;"  "I  object  to  that;" 
"I  move  that  be  stricken  out"  nie  last  two 
objections  were  no  objections  at  alL  Breen 
T.  United  Bailways  Co.  (Sup.)  204  8.  W.  S21, 
and  cases  therein  cited.  Tbe  objection  "in- 
competent, irrdevant,  and  Immaterial"  was 
not  sufficient  to  raise  the  question  that  the 
evidence  objected  to  was  hearsay.  As  was 
stated  in  Sextcm  v.  Lockwood,  207  B.  W.  866, 
decided  by  this  court,  but  not  yet  officially 
reported: 

"Ordinarily  the  objection  that  evidence  is  'ir- 
relevant and  immaterial'  does  not  constitute 
any  objection,  since  it  does  not  furnish  any 
basis  or  ground  of  objection ;  but  this  is  so  in 
those  instances  where  the  objection  does  not 
give  the  court  any  reason  for  exclusion,  and  it  is 
not  dear  whether  the  testimony  is  relevant  or 
materiaL" 

Tbe  evidence  now  objected  to  as  being 
hearsay  was' very  material  to  tbe  issues  in 
the  case ;  it  went  to  the  question  as  to  wheth- 
er John  Skinner  and  Wllllaip  Floyd  Skinner 
were  one  and  tbe  same  person.  Therefore  we 
must  hold  that  the  objection  made  in  the  trial 
court  was  not  sufficient  to  raise  the  point  now 
made. 

[12]  While  the  point  is  not  raised  in  the 
briefs,  we  find  upon  an  examination  of  the 
record  that  tbe  judgment  in  this  case  is  ai>- 
Bolutely  void.  The  Judgment  recites  that  tbe 
court  "finds  the  Issues  for  the  plaintiff  and 
against  the  defendant  and  assesses  plaintUTs 
damages  at  the  sum  of  $1,220,"  and  that 
"plaintiff  have  and  recover  of  and  from  the 
said  defendant  the  said  sum  of  $1,220,"  and 
"it  is  further  ordered  by  the  court  that  this 
judgment  be  certified"  to  tbe  probate  court 
for  classification  against  the  estate  of  Wil- 
liam Floyd  Skinner. 

Under  the  pleadings  the  only  Judgment  that 
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the  court  could  render  In  favor  of  plaintiff 
was  one  ordering  the  classification  of  the 
Judgment  filed  In  the  probate  court,  and  the 
court  had  no  Jurisdiction  whatever  under  the 
pleadings  to  render  an  entirely  new  Judgment 
and  order  it  classified.  Charles  v.  White,  214 
Mo.  187,  112  S.  W.  545,  21  L.  K.  A.  (N.  S.)  481, 
127  Am.  St  Rep.  674;  Wilson  v.  Darrow,  223 
Mo.  520,  loc.  dt.  531,  122  S.  W.  1077 ;  Chan- 
dler T.  Bailroad,  251  Mo.  592,  loc.  dt.  599, 
158  S.  W.  35.  The  Judgment  now  rendered 
should  not  be  a  Judgment  In  favor  of  the 
plaintiff  and  against  the  defendant  for  so 
much  money.  The  judgment  should  not  be 
that  plaintiff  have  and  recover  a  sum  of 
money  or  any  sum,  but  that  the  Judgment 
standing  in  the  name  of  John  Skinner  was 
and  Is  In  fact  a  Judgment  against  WUllam 
Floyd  Skinner,  and  that,  as  bb  is  now  dead 
and  his  estate  is  being  administered,  the 
Judgment  so  standing  In  the  name  of  John 
Skinner,  being  still  unpaid.  Is  entitled  to  be 
classified  as  a  demand  against  the  estate  of 
William  Floyd  Skinner,  deceased,  and  the 
probate  court  should  be  directed  to  so  classify 
It  In  this  way  only  can  the  Judgment  re- 
spond to  the  relief  the  plaintiff  Is  seeking  to 
obtain.  Any  other  judgment  Is  outside  of  the 
purview  of  the  proceeding  and  will  leave  two 
judgments  still  standing  on  the  records, -one 
against  John  Skinner  and  another  against 
the  estate  of  William  Floyd  Skinner.  There 
was  no  error  in  the  trial  of  the  case,  but,  as 
the  Judgment  is  void,  the  case  must  be  re- 
manded. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

EUilSON,  P.  J.,  concurs. 

TRIMBLE,  J.  (dissenting).  It  may  be  that 
the  probate  court  has  Jurisdiction  to  take  the 
afilrmatlve  step  or  action  plaintiff  asked  to  be 
taken  herein ;  and  yet  it  is  di  fllcult  for  me  to 
escape  the  conviction  that,  as  to  the  estate  and 
those  Interested  therein,  the  matter  sought 
to  be  adjudicated  is.  In  effect,  a  reformation 
of  the  judgment  In  the  circuit  court  so  as  to 
make  it  a  Judgment  against  WlUlam  Floyd 
Skinner  Instead  of  what  It  purports  to  be,  a 
Judgment  against  John  Skinner.  This  is,  in 
reality,  what  is  sought  to  be  done,  no  matter 
what  we  call  It  nor  the  terms  we  may  use  in 
describing  it  And  this  affirmative  step  must 
first  be  taken;  for  without  it  there  is  no 
authority  for  classifying  a  judgment  against 
John  Skinner  as  a  demand  against  the  estate 
of  William  Floyd  Skinner,  deceased.  And  I 
very  gravely  question  the  wisdom  or  the 
validity  of  the  course  whereby  a  Judgment 
appearing  upon  the  records  of  the  circuit 
court  as  against  one  man  can  in  another  and 
a  different  court,  the  court  of  probate,  be  de- 
clared to  be,  in  fact  and  In  reality,  a  Judg- 
ment against  another  man  who  is  now  dead. 
It  would  seem  that  the  court  where  the  judg- 


ment was  rendered  iftiould  be  the  foram 
wherein  to  establish  the  fac^  that  the  judg- 
ment stands  In  Oie  wrong  name  and  is  in 
reality  a  judgment  against  a  man  of  another 
name.  In  this  way  we  can  avoid  the  situa- 
tion where  one  court,  the  drcult  court,  has  on' 
its  records  a  Judgment  against  one  man  which 
the  probate  court  says  Is  a  judgment  against 
another  man.  Practically  and  in  effect  this  Is 
what  is  done  no  matter  if  we  do  attempt  to 
get  around  It  by  saying  that  it  is  the  same 
man,  but  only  different  names.  The  two  may 
not  be  the  same ;  the  presumption  is  they  are 
not ;  and,  even  if  they  are  the  same,  it  would 
seem  that  the  pn^er  court  to  adjudicate  and 
establish  that  fact  Is  the  court  in  whicii  the 
judgment  was  rendered. 


STBOTHBB  v.  ATCHISON,  T.  &  a  F.  BX. 
CO,    (No.  13138.) 

(Kansas  City  Court  of  Appeals.    MlgsourL 
May  5,  1919.) 

1.  Cabbiebs  «=3203—CABBiAaB  or  LiVK  Stock 
—Law  GovKBNrwo. 

A  case  involving  a  live  stock  shipping  con- 
tract  executed  and  fully  performed  wholly  in 
a  particular  state  Is  governed  and  controlled  by 
the  laws  and  decisions  of  such  state. 

2.  Tbiai.  i8=>156(2)— Demukbeb  to  Bvidkncb 
— considebation  of  evidknck. 

In  determining  whether  defendaA's  demor- 
rer  to  evidence  should  have  been  snstained,  the 
court  can  consider  only  evidence  which  can  be 
regarded  as  properly  bearing  on  the  issae  raid- 
ed by  the  petition. 

3.  Cabbikbs  i&=>228(3)  —  Cabbiaoe  or  Live 
Stock  •—  Failuxb  to  Tbanspobt  Bzpkdi- 
TiousLT— Issue. 

In  action  against  carrier  of  stallion  for  fail- 
ure to  transport  as  ezpeditionsly  as  reqiiired 
by  statute  after  accepting  for  transportation, 
inquiry  must  be  confined  to  ascertaining  wheth- 
er there  was  a  failure  to  obey  the  statute  aft- 
er acceptance  of  the  shipment,  and  the  court 
can  consider  only  evidence  in  relation  to  the 
movement  of  the  shipment  from  and  after  it 
was  accepted. 

4.  Cabbibbs  €=>219(2)  —  Cabbiaok  of  Litk 
Stock— ■AcczFTANCK  or  Shifkxnt. 

Acceptance  of  a  stallion  for  shipment  by 
defendant  railroad  sued  for  failure  to  tituisport 
expeditiously  after  acceptance  did  not  arise 
merely  from  the  fact  that  another  connecting 
railroad  set  the  shipper's  car  on  the  transfer 
track  connecting  the  two  roads,  where  it  was 
snowing  at  the  time  so  as  to  tie  up  traffic. 

6.  Cabbibbs  «=3228(5)  —  Cabbiaoe  or  Lrvx 
Stock  — DEI.AY  in  Tbanspobtation  —  Sur- 
nciENCT  of  Evidemce. 
In  action  against  railroad  for  having  failed 

to  transport  a  stalUon  as  required  by  a  Kansas 
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itatate  wUefa  calM  for  a  q>eed  of  15  miles  an 
hoar  exdnsive  of  particTilar  stops  and  causes 
mcnUoncd,  evidence  held  to  justify  finding  tliat 
transportation  was  not  effected  as  expeditious- 
ly as  requiied,  and  that,  after  acceptance  of 
stallion  for  shipment,  the  railroad  was  not  pre- 
vented from  transporting  expeditiously  by  un- 
avoidable accidents  or  snow  conditions. 

6.  Cabsiebs  <@=>228(5)  —  Cahbiaok  or  Litb 
Stock — Delay  as  Cause  or  Death— Sdffi- 
ciENCT  OF  Evidence. 

Evidence  held  to  sustain  finding  that  delay 
and  slowness  of  transportation  after  stallion 
was  accepted  for  shipment  caused  and  enabled 
a  slight  cold  it  contracted  to  develop  into  pneu- 
monia whkh  eansed  Its  death. 

7.  Carbiers  $=9228(5)  —  Cabbiaoe  or  Lavs 
Stock  —  Cause  of  Death  —  Burden  of 
Proof— Evidence. 

In  an  action  against  a  railroad  for  death  of 
a  stallion  caused  by  failure  to  transport  as  ex- 
peditiously as  required  by  a  Kansas  statute, 
slight  evidence  is  sufficient  to  maintain  the 
shipper's  burden  of  proof  as  to  the  cause  of 
death  to  make  a  case  for  the  jury. 

8.  Cabriebs  ®=9218(1)  —  Cabriaoe  of  Live 
Stock— Limitation  op  Liabilitt. 

In  view  of  General  Statutes  of  Kansas 
1915,  8  8435,  under  the  order  of  May  1,  1901, 
of  the  Board  of  Railroad  Commissioners  of 
Kansas,  where  the  intrastate  shipper  of  a  stal- 
lion in  Kansas  declared  a  valuation,  and  so  ob- 
tained a  lower  rate,  provision  in  shipping  con- 
tract limiting  liability  to  amount  of  declared 
valuation  was  valid,  and  shipper  cannot  recover 
in  excess  of  the  amount. 

9.  TBiAt  «=9251(2)—lNaTBucTioRB— Issues. 

Where  shipper  of  stallion  suing  for  his 
death  caused  by  failure  to  transport  as  expedi- 
tiously as  required  by  statute  by  his  instruc- 
tions not  only  broadened  issues,  but  abandoned 
cause  of  action  for  failure  to  transport  as  ex- 
peditiously as  required  and  substituted  a  cause 
of  action  based  on  railroad's  common-law  duty 
to  transport  without  delay  and  within  a  rea- 
sonable time,  there  was  error. 

10.  Ca-rbiebs  itE=3230(10)— Gabbiaqb  o«  Livb 
Stock  —  Reduced  Rate  —  Pbksumption  of 
Knowledqe. 

In  action  by  intrastate  shipper  of  a  stal- 
lion in  Kansas,  under  the  declared  valuation  on 
which  the  rate  was  based,  an  instruction  was 
erroneous  which  submitted  to  the  jury  the 
question  of  whether  the  shipper  knowingly  ac- 
cepted the  reduced  rate  based  on  the  declared 
valoe;  the  shipper's  knowledge  of  the  lawful 
rate  being  conclusively  presumed  by  Kansas 
law,  which  controUed. 

Appeal  from  Circuit  Ckrart,  Jackson  Coun- 
ty; Frank  O.  Johnson,  Judge. 
"Not  to  be  officially  pubUsbed." 

Action  by  John  Strother  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  cause  remanded. 


,  Thomas  R.  Morrow,  George  J.  Merserean, 
John  H.  I/athrop,  and  J.  D.  M.  Hamilton,  all 
of  Kansas  City,  for  appellant 

Beardsley  &  Beardsley,  of  Kansas  City, 
for  respondeat 

TRIMBLE,  J.  Plaintiff,  In  the  state  of 
Kansas,  shipped  a  stallion  over  defendant's 
railroad  from  Abilene  to  Kiowa.  During  the 
transportation  the  stallion  contracted  pneu- 
monia and  died  shortly  after  reaching  desti- 
nation. This  suit  was  brought  in  Jackson 
county.  Mo.,  to  recover  damages  on  account 
of  his  loss.  A  verdict  of  $1,600  In  plaintiff's 
favor  was  returned,  upon  which  judgment 
was  TMidered,  and  defendant  Appealed  to 
this  court  The  case  was  transferred  to  the 
Supreme  Court  on  the  ground  that  oonstitn- 
tional  questions  were  Involved.  It  was  held, 
however,  that  they  were  not  timely  raised, 
and  the  case  was  returned  to  us.  Strother 
V.  Atdiison,  eta,  B.  Co.,  274  Mo.  272,  203  S. 
W.  207. 

The  petition  pleaded  sections  7116  and  7117 
of  the  General  Statutes  of  Kansas  1900,  and 
the  cause  of  action  is  bottomed  upon  a  viola- 
tion of  said  statutes.  The  first  section  pro- 
vides that  those  operating  railroads  as  com- 
mon carriers  shall  transport  all  live  stock 
received  for  transportation  within  the  state 
without  delay,  and  shall  transport  the  same 
at  a  rate  of  speed  not  less  than  an  average 
of  15  miles  an  hour  for  the  entire  distance 
over  which  said  shipment  Is  transported  by 
rail  within  the  state,  unless  prevented  by  un- 
avoidable accidents.  The  second  section  pro- 
vides that  any  common  carrier  which  falls 
or  refuses  to  transport  sudti  live  stock  at  a 
rate  of  not  less  than  16  miles  an  hour  shall 
be  liable  for  all  damages  sustained  by  any 
person  on  that  account  and  for  all  other  dam- 
ages which  ate  the  proximate  result  of  such 
failure;  other  statutory  and  common-law 
remedies  In  addition  to  the  remedy  provided 
in  said  statute  being  preserved  to  the  shipper. 

The  petition  alleged  that  in  the  shipment  of 
said  stallion  the  defendant  failed  to  comply 
with  the  provisions  of  said  statutes.  In  that 
it  failed  to  transport  said  stallion  from  the 
point  of  origin  to  destination  at  a  rate  of 
speed  not  less  than  an  average  of  15  miles  an 
hour  for  the  entire  distance  between  said 
points;  that  said  failure  was  not  due  to  un- 
avoidable accident;  that  the  actual  time  con- 
sumed in  moving  said  shipment  from  Abilene 
to  Kiowa  was  unreasonably  long;  that  the 
said  stallion  was  in  perfect  health  and  con- 
dition at  the  time  of  its  delivery  to  the  de- 
fendant at  Abilene,  but  because  of  the  unrea- 
sonable length  of  time  thereafter  tak«i  by 
the  defendant  to  move  It  to  Kiowa,  said  stal- 
lion contracted  pneumonia,  and  died  soon 
after  reaching  there ;  that  the  d^th  of  said 
stallion  "was  directly  due  to  the  carelessness 
and  negligence  of  the  defendant  Its  officers 
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and  agents,  In  telling  to  more  said  car  frozp 
Abilene,  Kan.,  to  Kiowa,  Kan.,  within  the 
time  prescribed  by  the  statutes  hereinbefore 
pleaded." 

In  addition  to  a  general  denial,  the  defend- 
ant pleaded  that,  at  the  time  the  stallion  was 
alleged  to  have  been  offered  for  transporta- 
tion from  Abilene  to  Kiowa,  the  defendant 
conld  not  accept  It  for  shipment  by  reason 
of  the  fact  that  It  was  impossible  for  de- 
fendant to  moTe  any  of  Its  freight  trains  from 
Abilene  during  the  time  b^lnning  with  the 
2d  day  of  March  and  .continuing  until  the 
4th  day  of  March,  1912,  on  account  of  an  un- 
usual and  unprecedented  snow  blockade  ex- 
isting during  that  time  upon  Its  line  of 
railroad;  that  defendant  was  In  no  way  re- 
sponsible for  said  conditions,  and  on  account 
of  the  unprecedented  snow  blockade,  and  for 
no  other  reason,  the  defendant  refused  to 
accept  said  stallion  for  transportation  until 
March  4,  1912;  that,  although  all  possible 
diligence  was  exercised,  defendant  could  not 
get  its  line  from  Abilene  to  Kiowa  open  for 
trafBc  until  the  4th  of  March,  1912,  and  that 
as  soon  as  the  line  was  qpen  It  did  accept 
and  transport  said  stallion  from  Abilene  to 
Kiowa ;  that,  if  there  was  any  delay  In  trans- 
portation after  said  stallion  had  been  accept- 
ed for  transportation.  It  was  due  entirely  to 
the  unprecedented  conditions  caused  by  the 
snow  blockade  which  existed  prior  to  the  ao 
ceptance  of  said  shipment,  and  the  conse- 
quences thereof  were  not  entirely  removed  at. 
the  time  the  shipment  was  received. 

The  answer  then  set  up  certain  provisions 
in  the  shipping  contract  whereby  It  was  as- 
serted that  the  value  of  the  stallion  was  Us- 
ed at  and  limited  to  the  sum  of  $100,  where- 
by the  lowest  rate  applicable  to  the  trans- 
portation of  said  stallion  was  obtained,  and 
also  pleaded  certain  Kansas  statutes,  certain 
orders  of  the  Kansas  Public  Utilities  Com- 
mission, and  decisions  of  the  Supreme  Court 
of  Kansas,  undei*  and  by  virtue  of  which  It 
was  asserted  that  the  limited  valuation  of 
1100  placed  on  saifl  stallion  in  said  shipping 
contract  was  legal,  valid,  and  binding  upon 
plaintiff,  and  that  defendant  in  no  event 
could  be  held  liable  for  damages  In  excess 
of  said  valuation. 

Plaintiff  in  reply  pleaded  certain  statutes 
of  E^nsas  and  also  decisions  of  the  Supreme 
Court  of  that  state  construing  the  Kansas 
statutes,  under  which  the  provision  in  the 
bill  of  lading  which  is  claimed  to  Umlt  the 
liability  of  defendant  was  asserted  to  be  of 
no  binding  force  or  effect. 

[1]  As  the  shipping  contract  was  executed 
and  fully  performed  wholly  in  the  state  of 
Kansas,  the  case  Is  governed  and  controlled 
by  the  laws  and  decisions  of  that  state.  Tost 
V.  Union  Padflc  R.  Co.,  245  Mo.  219, 149  S.  W. 
577 ;  NewUn  v.  St.  Louis,  ete.,  R.  Co.,  222  Mo. 
375, 121  S.  W.  125;  Llebing  v.  Mutual  Life 
Ins.  Co..  207  S.  W.  230. 


Plaintiff  pnrdiased  the  stallion  at  Belolt, 
Kan.,  and  shipped  It  from  there  to  AUlene 
over  the  Union  Pacific  Railroad  on  a  contract 
for  that  portion  of  the  journey  only;  the 
agreement  of  the  Union  Padflc  being  to  deliv- 
er the  car  containing  the  horse  to  the  defend- 
ant at  Abilene  for  carriage  by  the  latter  from 
Abilene  to  Kiowa.  The  horse  was  shipped 
from  Belolt  on  March  1, 1912,  and  arrived  at 
Abilene  (the  plaintiff  accompanying  the  ship- 
ment) somewhere  between  midnight  and  2 
o'clock  In  the  morning  of  Saturday  March  2, 
1912.  The  car  containing  the  horse  and  his 
feed  was  set  by  the  Union  Padflc  Railway 
Company  on  the  transfer  track  connecting  the 
two  roads  at  that  point  The  defendant's  sta- 
tion at  Abilene  was  a  day  station;  there  belDg 
no  night  trains  operated  over  its  lines  at  that 
point.  The  business  hours  of  the  station  were 
from  7  a.  m.  to  6  p.  m.  The  transfer  track 
was  about  three-fourths  of  a  mile  west  of  the 
Santa.  V6  station,  and  was  used  for  the  pur- 
jtose  of  transferring  freight,  when  in  carload 
lots,  from  the  Unlcm  Padfle  to  the  Santa  F4, 
and  vice  versa.  It  was  the  only  track  over 
which  cars  could  be  delivered  from  one  rail- 
road to  the  other. 

Upon  reaching  Abilene,  the  car  was  set  by 
the  Union  Padflc  on  this  transfer  track,  and 
the  plaintiff,  after  looking  after  and  caring 
for  the  comfort  of  his  horse,  went  to  a  hotel 
and  retired.  According  to  plaintifTs  testi- 
mony, some  snow  had  fallen  at  Belolt  prior  to 
the  day  he  started  which  had  melted  to  some 
extent ;  and,  although  no  snow  fell  the  day  he 
left  Seloit,  yet  during  the  trip  from  Belott  to 
A{)ilene  It  began  snowing,  and  was  snowing 
hard  when  he  arrived  at  the  latter  place. 
By  the  time  be  reached  there  the  snow  was 
from  4  to  6  feet  deep  where  It  had  drifted. 
Foiur  or  5  inches  of  snow  had  fallen  that 
night.  It  did  not  stop  snowing  until  Saturday 
night,  and  the  entire  fall  of  snow  was  abont 
8  or  10  inches.  During;  this  time  It  was  cold 
and  growing  colder;  the  temperature  falling 
to  about  zero. 

On  Saturday  morning,  Mardi  2d,  the  plain- 
tiff went  to  the  Santa  F6  station  betweai  7 
and  8  o'clock  to  arrange  for  the  transporta- 
tion of  the  horse  from  Abilene  to  Kiowa.  He 
says  the  assistant  agent  told  him  the  San- 
ta F6  was  blockaded  by  snow,  and  that  for 
this  reason  the  Santa  F6  could  not  accoept 
the  horse  for  transportation ;  that  about  tfiis 
time  the  agent  came  in,  and  he  wired  to  the 
superintendent  for  advice  as  to  whether  the 
horse  could  be  accepted ;  that  soon  thereafter 
plaintiff  was  told  that  they  were  Instructed 
not  to  accept  the  horse^  Thereupon  plaintiff 
says  he  went  to  the  Union  Padflc  ag^ent  and 
asked  to  have  the  car  placed  at  the  unloading 
platform  so  he  could  take  the  horse  out  of  the 
car  and  care  for  him.  The  Union  Padflc 
agent,  having  no  engines,  told  him  they  would 
be  unable  to  do  so,  but,  at  plaintiff's  request,. 
telephoned  the  Santa  F6  agent  to  inquire 
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whether  tbat  road  would  be  able  to  place  the 
car  at  their  anloadlns  station.  Plalnttff  him- 
self went  back  to  the  Santa  1%  agent  and 
made  the  same  reaneat,  but  was  told  that  they 
would  be  nnable  to  do  so  until  an  engine  came 
.  In,  as  they  had  none  at  AbUene.  About  6 
o'clock  Saturday  erenlng  a  Santa  F6  train 
from  Sallna,  on  a  short  branch  liike  running 
west  from  Abilene,  came  in,  and  the  engine 
thereof  was  hooked  on  to  the  car  containing 
plaintiff's  horse  and  pulled  over  on  to  the  San- 
ta F6  house  track  about  7S  yards  from  the  de- 
pot, but  not  up  to  the  unloading  platform. 
The  plaintiff  says  be  requested  the  crew  to  pat 
the  car  at  the  unloading  platform,  but  they 
refused;  that  he  thai  requested  the  station 
agent  to  have  the  car  placed  at  the  unloading 
platform,'  and  the  latter  promised  that  the 
next  oigine  that  came  in  he  would  have  that 
done.  Defendant's  evidence  la  that  the  re- 
quest On  Saturday  was  to  put  the  car  contain- 
ing the  horse  on  the  house  track,  and  that  the 
request  to  have  tbe  car  set  at  the  unloading 
platform  was  not  made  till  Sunday  afternoon, 
and  that  this  was  the  time  when  tbe  agent 
promised  that  as  soon  as  another  engine  cam« 
in  he  would  have  the  car  set  at  tbe  unloading 
platform. 

The  horse  remained  in  the  car  on  tbe  house 
track  Saturday  nij^t  and  all  day  Sunday. 
About  7  or  8  o'clock  a  snow  engine  (L  e.  an  en- 
gine with  snowplow  and  shovelors  to  dear 
tbe  snow)  came  in,  and  the  car  containing 
plaintiff's  horse  was  placed  at  the  unloading 
platform.  But  plaintiff  says  it  was  then  so 
dark,  and  on  account  of  the  ice  and  snow  it 
was  too  dangerous  to  attempt  to  miload  the 
horse,  espedaUy  as  a  two-foot  connection 
would  have  had  to  be  made  and  used  between 
the  car  and  the  platform.  So  the  horse  was 
left  in  the  car  that  night. 

On  Monday  morning,  March  4th,  plaintliS 
says  he  went  to  tbe  station  intending  to  un- 
load the  horse,  but  didr  not  do  so  because  the 
agent  told  him  they  would  be  able  to  handle 
the  shipment  on  that  day ;  that  there  would 
be  "no  use  unloading  the  horse,  for  I  could 
get  out  that  morning." 

The  shipping  contract  was  dated  March  4tb, 
and  plaintiff  testified  it  was  Issued  to  him 
about  &  or  10  o'clock  Monday  morning.  The 
car  containing  the  horse  did  not  leave  AbUene 
until  3  o'clock  that  afternoon,  but  plaintiff 
says  it  was  "picked  up  by  the  first  train  that 
went  through  in  tbe  direction  I  was  going 
with  the  horse." 

The  transportation  of  the  horse  from  Abi- 
lene to  Kiowa  was  by  local  freights.  Tbe 
train  tbat  carried  tbe  horse  from  Abilene  took 
It  to  Stn»g  City,  a  distance  of  68  miles,  the 
terminus  of  that  train's  run.  According  to 
plaintiff's  evidence,  it  arrived  there  at  9 
o'clock  Monday  evening,  March  4tb.  Tbe  car 
remained  there  until  8:30  Tuesday  morning, 
a  period  of  11%  hours,  during  which  time 
other  trains  passed  through  Strong  City,  be- 


ing throat^  freights  whldi  stopped  at  Kiowa; 
and  plaintiff  endeavored  to  have  his  car  taken 
on  by  some  of  them,  but  his  request  was  re- 
fused on  the  ground  that  the  trains  were  too 
heavily  loaded,  and  plaiQtiff  would  have  to 
await  his  turn.  At  8S0  Tuesday  morning, 
the  horse  left  Strcmg  City,  and  at  5  o'clock  in 
the  afternoon  of  that  day  reached  Mulvane,  a 
distance  of  00  miles.  Here  the  car  waited  un- 
til 8:80  that  evening,  and  during  tbe  wait  sev- 
eral trains  passed  through  in  the  direction 
plaintiff  was  going.  One  of  these  came  in 
about  an  hour  after  plaintiff's  horse  reached 
Mulvane,  and  plaintiff  asked  why  be  could 
not  have  his  horse  taken  by  that  train,  but  the 
agent  at  Mulvane  told  him  that  a  local  would 
so<»i  be  along  and  take  him.  At  8:80  Tuesday 
evening  the  local  took  plainUfTs  car  and  car- 
ried it  to  Wdlington,  a  distance  of  18  miles, 
arriving  there  some  time  that  evoilng.  Plain- 
tiff does  not  say  what  time  it  arrived  but  does 
say  there  was  a  delay  there  of  some  6  or  7 
hours.  Here  the  plaintiff  again  asked  to  be 
taken  on  by  some  through  frights  that  passed 
and  which  would  stop  at  Kiowa,  but  was  told 
be  would  be  held  for  the  local  freight,  as  they 
had  plenty  without  his  car.  Defendant's  wit- 
ness De  Witt,  the  conductor,  says  they  got  to 
Wellington  at  11:20  Tuesday  evening.  The 
horse  1^  Wellington  at  3  o'clock  Wednesday 
morning  and  reached  Kiowa  about  8  o'clock 
a.  m.  of  the  same  day. 

Plaintiff  noticed  that  tte  horse  was  taking 
a  slight  cold  while  waiting  at  Abilene.  He 
observed  that  he  was  getting  worse  at  Mul- 
vane. At  W^lington  he  called  attention  to 
tbe  fact  tbat  the  horse  was  sick,  and  when 
Kiowa  was  reached  the  horse  was  in  a  very 
critical  condition.  A  veterinary  was  called 
immediately,  and  everything  possible  was 
done  for  him,  but  he  died  in  a  few  days. 
There  was  evidence  that  he  died  of  pneumo- 
nia as  a  result  of  the  long  time  on  the  trip  and 
tbe  exposure.  He  was  In  perfect  health 
when  shipped  from  Bdoit  and  when  he  ar- 
rived at  AbUene.  The  evidence  is  that  he 
was  catching  cold  at  Abilene,  but  this  was  not 
regarded  apprehensively,  as  a  horse  almost 
Invariably  catches  a  alight  cold  when  shipped 
in  the  winter  time. 

[2-4]  The  first  question  to  be  disposed  of  is 
whether  or  not  defendant's  demurrer  to  tbe 
evidence  should  have  been  sustained.  In 
passing  on  this  question,  only  that  evidence 
can  be  considered  which  can  be  regarded  as 
properly  bearing  upon  the  issue  raised  by  the 
petition.  Tbat  issue  is  whether,  after  the 
stalUon  was  accepted  for  transportation,  it 
was  transported  without  delay  and  at  a  rate 
of  not  less  than  an  average  speed  of  15  mUes 
per  hour  for  the  entire  distance  between  Abi- 
lene and  Kiowa,  which  was  229  mUes;  for, 
although  there  is  an  allegation-  in  the  peti- 
tion that  the  stalUon,  after  being  shipped 
over  tbe  Union  Pacific  from  Beloit  to  Abi- 
lene, was,  on  the  morning  of  March  2,  1912, 
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Immediattiy  tendered  and  delivered  to  de- 
fendant's agent  to  be  forwarded'  to  Kiowa, 
and  that  defendant  failed  and  neglected  to 
move  the  car  containing  said  stallion  out  of 
Abilene,  but  held  .the  same  from  10  o'clock 
in  the  morning  of  March  2,  1912,  until  the 
afternoon  of  March  4,  1912,  and  plaintiff 
was  compelled  during  said  time  to  allow 
said  stallion  to  remain  in  said  car  because 
defendant  failed,  neglected,  and  refused  to 
place  said  car  where  the  horse  might  be  un- 
loaded and  cared  for,  yet  there  is  no  allega- 
tion that  any  damage  accrued  either  by  rea- 
son of  failure  to  receive  the  horse  promptly 
or  by  reason  of  defendant's  refusal  to  place 
the  car  where  the  stallion  could  be  unloaded. 
Hence  neither  of  these  two  matters  can  be 
considered  in  determining  the  question  of 
whether  plaintiff  made  a  case  for  the  Jury. 
As  the  case  Is  based  solely  upon  failure  to 
transport  as  expeditiously  as  the  statute  re- 
quires after  the  stallion  was  accepted  for 
tsransportation,  whenever  that  was,  the  in- 
quiry must  be  confined  to  ascertaining  wheth- 
er there  was  a  failure  to  obey  the  statute 
after  the  acceptance  of  the  shipment.  Ac- 
ceptance of  the  stallion  for  shipment  did  not 
arise  merely  from  the  fact  that  the  Union 
Pacific  railroad  set  plaintiff's  car  on  the 
transfer  track  connecting  the  two  roads  a^ 
Abilene.  Gray  v.  Wabaph  R.  Co.,  119  Mo. 
App.  144,  95  S.  W.  983.  A  snowstorm  of  such 
vi<dence  and  eztoit  that  it  ties  up  the'  traffic 
on  a  carrier's  line  is  a  valid  reason  for  re- 
fusing to  accept  freight.  Ballentlne  v.  North 
Missouri  R.  Co.,  40  Mo.  491,  604,  93  Am.  Dec. 
315.  On  the  other  hand,  we  do  not  wish  to 
be  understood  as  holding  that  acceptance 
could  not  possibly  be  said  to  have  arisen  un- 
til receipt  of  the  stallion  was  acknowledged 
by  the  Issuance  of  a  bill  of  lading.  The  evi- 
dence is  that  at  least  in  the  latter  part  of 
Saturday  and  throughout  Sunday  plaintiff 
was  told  a  train  might  come  along  almost 
any  time,  and  on  this  account  plaintiff  urges 
that,  as  the  horse  was  in  the  car  on  defend- 
ant's track  ready  to  go  forward,  there  was  an 
acceptance  the  same  as  if  the  agent  had  di- 
rected a  shipper  to  bring  his  live  stock  to  the 
pens  for  loading,  in  which  case  the  carrier 
would  be  liable  for  failure  to  begin  the 
transportation  within  a  reasonable  time 
thereafter  regardless  of  conditions  existing 
at  the  time  such  direction  was  given.  But 
the  situation  is  not  at  all  parallel  to  the  one 
to  which  it  has  been  likened.  The  evidence 
on  both  sides  shows  that  as  soon  as  the 
plaintiff,  on  the  morning  of  March  2d,  ten- 
dered the  horse  for  shipmept,  the  agent  re- 
fused to  accept  It,  and  gave  his  reasons  for 
so  doing.  When  the  Union  Pacific  sent  over 
the  bill  of  lading  it  had,  the  defendant  refus- 
ed to  accept  it,  and  returned  it  to  the  Union 
Padflc.  A  telegram  was  sent  to  the  super- 
intendent asking  whether  the  horse  should 
be  accepted,  and  the  superintendent  rolled 


that  the  shipment  could  not  be  batadled  that 
day  and  probably  not  the  next  day.  Plaln- 
tlfl  was  advised  that  instructions  were  not 
to  receive  the  horse,  and  the  shipment  was 
refused.  Under  such  circumstances,  if  de- 
fendant was  tmable,  on  account  of  the  snow, 
to  get  a  train  through  to  carry  plaintiff's 
borse,  defmdant  is  not  liable,  under  the  stat- 
ute sued  on,  for  the  delay  which  lasted  until 
the  road  was  cleared  and  a  train  could  be 
gotten  through.  Whatever  duty  defendant 
may  have  owed  plaintiff  with  reference  to 
hoping  plaintiff  protect  said  horse  or  to  en- 
able plaintiff  to  unload  and  protect  it  during 
the  wait  at  Abilene  for  the  road  to  be  clear- 
ed, and  whatever  liability  def«idaht  may 
have  Incurred  in  violating  any  such  duty,  is 
.not  involved  herein,  since  the  petition  does 
not  rest  the  claim  for  damages  on  any  such 
ground.  Plaintiff  contends  that  there  is  evi- 
dence tending  to  show  that  the  snow  was  not 
so  great  as  to  prevMit  defendant  from  get- 
ting its  trains  through  Abilene  sooner  than 
it  did.  But  this  is  not  tenable.  PlainHff's 
own  admission  as  to  the  snow  at  Abilene  out- 
weighs any  deduction  to  be  drawn  from 
statements  scattered  here  and  there  through- 
out weather  notations  made  at  other  places 
on  defoidant's  line,  the  distance  of  which 
from  Ablllene  is  not  shown ;  nor  did  such 
notations  state  the  condition  of  the  tracks 
or  the  possihlUty  of  moving  trains.  While 
plaintiff  did  say  "other  trains"  went  through 
Abilene  on  Saturday  and  Sunday,  he  did  not 
say  what  kind  of  trains  these  were,  and  de- 
fendant's evidmce  showed  tliat  these  were 
"snow"  trains;  L  e.,  «agines  equipped  with 
a  snowplow  with  one  or  two  cars  carrying 
shovelers  to  dig  out  the  snow.  A  passenger 
train  and  perhaps  a  mixed  freight  and  pas- 
senger train  came  through,  but  they  were  not 
on  the  line  plaintiff  was  going  to  travel,  but 
on  a  short  branch  line  that  was  not  blockad- 
ed, nor  were  they  g^ing  in  the  right  direc- 
tion as  were  the  other  lines.  Defendant's 
evidence  as  to  this  was  wholly' uncontradict- 
ed, and  so  also  was  its  evidence  as  to  the 
snowdrifts,  the  necessity  of  running  snow- 
plows,  and  using  men  to  dig  the  cuts  out,  and 
the  inability  to  move  trains  on  the  line  in 
question  during  the  time,  all  of  which  was 
corroborated  by  records  made  at  the  time. 
All  of  this,  combined  with  plaintiff's  own  ev- 
idence as  to  the  snow  and  its  extent  aa  here- 
inabove set  forth,  shows  unquestionably  that 
a  train  could  not  have  been  gotten  through 
AbUene  sooner  than  the  one  that  did  come 
through  at  3  o'clock  Monday  afternoon, 
which  plaintiff  himself  says  was  the  first  one 
to  come  through  going  in  his  direction.  We 
are  therefore  of  the  opinion  that,  in  deter- 
mining whether  there  was  a  violation  of  the 
statute  sued  on,  we  can  only  consider  the 
evidence  in  relation  to  the  movement  of  the 
shipment  from  and  after  the  stallloa  was  ac- 
cepted for  shipment. 
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But,  after  the  train  started  from  AbUene, 
the  evidence  must  be  regarded  as  ebowlng 
that  the  line  was  opea  for  traffic,  and  that 
the  conditions  on  account  of  snow  no  longer 
hindered  or  Impeded  the  movemoit  of  trains, 
denoe,  U  ttie  statute  aa  to  transporting  the 
animal  at  a  rate  of  qieed  of  "not  less  than 
an  average  of  16  miles  an  hour  for  the  en- 
tire distance  over  which  said  shipment  Is 
transported"  was  violated  after  the  stallion 
was  accepted,  then  a  case  was  made  for  the 
Jnry. 

[i]  We  have  not  been  dted  to  any  decision 
wherein  the  above-mentloDed  statute  has 
been  construed  or  Its  meaning  elucidated, 
but,  as  the  statute  contains  a  provision  to 
the  effect  that  the  time  consumed  by  stops 
for  loading,  or  stops  for  watering  and  feed- 
ing occasioned  by  the  requirements  of  law, 
or  the  order  of  the  shipper,  shaU  not  be  oon- 
aidwed  a  part  of  the  time  In  which  ship- 
ments are  required  to  be  ade,  we  under- 
stand that  all  other  delays  not  occasioned 
by  unavoidable  accidents  are  Included  In  the 
time  In  which  the  sUpm^it  must  be  carried 
to  Its  destination,  and  that  the  statute  means 
that,  when  live  stock  Is  accepted  tor  trans- 
portation by  rail  from  one  point  to  another 
in  the  state  of  Kansas,  the  whole  time  con- 
sumed tn  such  transportation,  exclusive  of 
the  pardcalar  stops  and  causes  mentioned, 
must  not  exceed  one  hour  for  every  IS  miles 
of  distance  to  be  traveled.  On  this  view  of 
the  statute  there  was  evidence  from  which  a 
Jury  could  find  that  the  statute  was  violated. 
The  distance  between  the  two  points  of  Abi- 
lene and  Kiowa  was  229  miles;  the  time 
consnmed — 1.  e.  between  3  p.  m.  Monday  and 
9  a.  m.  Wednesday — was  42  hours.  The  dis- 
tance from  Abilene  to  Strong  City  was  83 
miles,  which,  according  to  plaintiff's  evi- 
dence, was  traveled  in  6%  hours,  or  a  little 
less  than  6  mllea  per  hour.  At  Strong  City 
the  car,  according  to  plaintiff,  was  "delay- 
ed" 11%  hours.  From  Strong  City  to  Mul- 
vane  was  96  miles,  accomplished  In  dyi^ 
hours,  or  a  little  less  than  10  miles  per  hour. 
Defendant's  evidence  shows  that  "a  number 
of  stops"  were  made  between  Abilene  and 
Strong  City,  but  does  not  state  what  those 
stops  were  for ;  that  time  was  consumed  "In 
various  delayti"  between  Strong  City  and 
Mulvane,  but  does  not  otherwise  characterize 
or  explain  them.  The  run  from  Mulvane  to 
Wellington,  a  distance  of  18  miles,  was  ac- 
complished in  2  hours  and  50  minutes,  or  at 
a  rate  of  not  quite  7  miles  per  hour.  De- 
fendant's evidence  is  that  about  an  hour  was 
consumed  'in  various  delays"  between  these 
points,  but  makes  no  explanation.  At  Wel- 
lington plaintiff  says  there  was  a  delay  of 
some  6  or  7  hours.  Plaintiff  testified  that  no 
accidents  occurred  to  the  car  or  train  or  any 
other  train  during  the  entire  time  of  the 
transportation,  nor  did  he  make  any  stops 
to  feed   and   water   between   Abilene   and 


Strong  City,  nor  were  any  such  stops  made 
between  Strong  City  and  E^lowa.  Under  all 
of  the  evidence  we  think  there  was  sufficient 
testimony  from  which  the  Jury  could  find 
that  the  transportation  was  not  effected  as 
expeditiously  as  required  by  the  statute,  and 
that,  after  the  shipment  was  accepted,  the 
defendant  was  not  prevented  from  so  doing 
by  unavoidable  accidents  or  snow  conditions. 

[6,  7]  Nor  are  we  able  to  say  there  was  no 
evidence  from  whldi  the  jury  could  find  that 
the  Injury  to  the  horse — the  fatal  illness  of 
pneumonia — did  not  arise  as  a  result  of  the 
'delay  in  transportation  of  the  horse  after  It 
was  accepted.  While  the  evidence  on  this 
feature  is  not  as  strong  as  It  might  be,  we 
are  of  the  opinion  there  was  sufficient  evi- 
dence from  which  the  Jury  could  find  that 
the  delay  and  slowness  of  the  transportation 
after  the  horse  was  accepted  caused  and  en- 
abled the  slight  oold  It  contracted  to  develop 
Into  the  dread  disease  that  caused  Us  death. 
Slight  evidence  Is  sufficient  to  maintain 
plalntUTs  burden  of  proof  so  as  to  make  a 
case  for  the  Jury.  Llbby  v.  St.  Louis,  etc.,  B. 
Co.,  137  Mo.  App.  276.  117  S.  W.  659;  Foust 
V.  Lee.  138  Mo.  Aw.  722,  119  S.  W.  605; 
Botts  V.  St  Louis,  etc.,  R.  Co.,  191  Mo.  App. 
676,  177  S.  W.  746;  Cunningham  v.  Wabash 
R.  Co.,  167  Mo.  App.  273,  149  S.  W.  1161; 
Greening  v.  Chicago,  et«.,  B.  Co.,  183  S.  W. 
1121. 

We  are  therefore  of  the  <^nIon  that,  upon 
the  cause  of  action  for  failure  to  transport 
at  the  statutory  rate  of  speed,  tlie  plaintiff 
made  a  case  for  the  Jury,  and  that  defend- 
ant Is  not  entitled  to  a  reversal  outright. 

[I]  The  question  thai  arises:  What  is  the 
extent  of  defendant's  liability?  The  eihip- 
ment  being  an  Intrastate,  Kansas,  shipment, 
the  laws  and  decisions  of  the  state  of  Kan- 
sas are  controlling  and  must  be  followed. 
The  declared  value  in  the  shipping  contract 
was  f  100  (and  plalntUTs  attention  was  called 
to  this  fact),  and  the  contract  contained  al- 
ternative rates  whereby  on  a  valuation  of 
$100  the  freight  rate  was  76  cents  per  hun- 
dred ;  while,  if  the  valuation  was  over  $100 
and  less  than  $800,  the  rate  was  Increased 
by  an  additional  charge  of  10  per  cent.,  and 
upon  a  valuation  in  excess  of  $800  an  addi- 
tional cliarge  of  160  per  cent  of  the  first  or 
lowest  rate  was  charged.  These  alternative 
rates  were  authorized  and  fixed  under  the 
laws  of  Kansas  and  the  tariffs  ffied  with  the 
Public  Utilities  Commission  of  that  state. 
The  shipping  contract  provided  that  in  case 
of  loss  the  recovery  could  not  exceed  the  de- 
clared value. 

Prior  to  the  enactment  of  section  7216, 
General  Statutes  of  Kansas  1909,  now  sec- 
tion 8436,  General  Statutes  of  Kansas  1916 
(which  forbade  a  common  carrier  to  limit 
its  liability  as  a  carrier  "except  as  otherwise 
provided  by  regulation  or  ord«r  of  the  board"), 
the  law  of  Kansas  clearly  permitted  a  com- 
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mon  calTler  to  limit  Its  liability  under  a  con- 
tract fairly  entered  into  betwe«i  shipper  and 
carrier  in  consideration  of  a  lower  rate. 
Padflc  Express  Co.  v.  Foley,  46  Kan.  4S7,  26 
Pac.  665.  12  li.  R.  A.  799,  26  Am.  St.  Rep. 
107;  Kallman  v.  United  States  Express  Co., 
3  Kan.  205.  Upon  the  passage  of  said  section 
7216,  such  limitation  could  only  be  done  when 
authorized  by  the  Board  of  Railroad  Com- 
missioners, now  succeeded  by  the  Utilities 
Commission.  St.  Louis,  etc.,  R.  Co.  v.  Sher- 
lock, 59  Kan.  23,  61  Pac.  899.  FoUo^ng  this 
decision  the  Board  of  Railroad  Commission- 
ers made  an  order  (May  1,  1901)  permitting 
carriers  (except  express  companies)  to  so  lim- 
it their  liability  in  the  manner  hereinabove 
indicated.  We  need  not  go  to  the  trouble  of 
comparing  section  1,  c.  240,  of  the  Session 
Laws  of  Kansas  1911  with  the  Carmack 
Amendment  (Act  June  29,  1906,  c.  3591,  34 
Stat.  695  [U.  S.  Comp.  St.  H  8601a,  8604aa]) 
to  the  Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat.  379),  and  of  Calling  at- 
tention to  the  similarity. of  the  two  laws,  nor 
of  dlscnsslng  the  similarity  of  purpose  in  the 
two  pieces  of  legislation,  namely,  the  preven- 
tion of  discrimination  between  shippers  and 
the  securing  of  uniformity  of  rates  and  lia- 
bility of  carriers  for  the  same  services  per- 
formed; nor  need  we  discuss  the  necessity 
of  giving  such  Kansas  laws  the  same  con- 
struction as  that  placed  by  the  federal  courts 
on  the  Interstate  Commerce  Act.  The  lia- 
bility of  the  defendant  in  this  case  being 
governed  by  the  laws  and  rules  of  decision 
in  force  in  the  state  of  Kansas,  we  have 
only  to  follow  them  upon  the  question  in- 
volved. We  therefore  rule  that,  upon  the 
cause  of  action  pleaded,  plaintifC  having  ob- 
tained a  lower  rate  by  placing  a  declared 
valuation  of  $100  on  the  horse  in  question, 
the  provision  for  the  limitation  of  the  car- 
rier's liability  to  that  amount  in  the  ship- 
ping contract  is  valid,  and  his  recovery  can- 
not exceed  that  amount.  Kennedy  v.  Atchi- 
son, etc.,  R.  Co.,  179  Pac.  314.  This  case  was 
decided  by  the  Supreme  Court  of  Kansas 
January  11,  1919,  and  a  rehearing  was  de- 
nied March  8th  last  It  follows,  therefore, 
that  plaintiff's  recovery  upon  the  cause  of 
action  pleaded  in  the  petition  cannot  exceed 
the  sum  of  $100,  the  declared  valuation  upon 
which  the  lowest  rate  was  based  and  obtaln- 
*  ed.  This  error  could  be  cured  by  remand- 
ing the  case,  with  directions  to  enter  Judg- 
ment for  that  amount  if  the  case  had  been 
properly  tried  and  submitted. 

[9]  Bat  notwithstanding  the  t&ct  that,  as 
heretofore  stated,  the  negligence  causing  the 


Injury  was  limited  in  the  petition  solely  to 
the  failure  to  transport  as  axpedltiooBly  as 
the  statute  requires,  plaintiff,  in  his  instruc- 
tion No.  1  (whlcb  cov«%d  the  case  and  di- 
reeled  a  verdict),  broadened  the  issues  and 
submitted  the  case  to  the  Jury  on-  the  ques- 
tion of  the  duty  of  the  defendant  to  accept 
the  car  on  March  2d,  when  first  presented  to 
it ;  and  if  that  was  not  established,  then  the 
question  of  the  defendant's  duty  to  switch 
the  car  to  the  unloading  platform,  and  final- 
ly on  the  question  of  whether  the  defendant, 
after  the  Issuance  and  delivery  of  the  bill 
of  lading  on  March  4th,  carelessly  and  negli- 
gently failed  to  transport  said  stallion  to 
Kiowa  "without  delay  and  within  a  reason- 
able time."  Not  only,  therefore,  did  the  in- 
struction broaden  the  issues,  but  the  cause 
of  action  for  failure  to  obey  the  statute  and 
transport  at  an  average  rate  of  16  miles  per 
hour  was  abandoned,  and  in  place  thereof  a 
cause  of  action  based  on  the  carrier's  oom- 
mon-Iaw  duty  to  transport  without  delay  and 
within  a  reasonable  time  was  substitated. 
This  was  clearly  erroneous.  Heave  v.  St 
Louis  Transit  Co.,  212  Mo.  831,  111  S.  W. 
62;  Black  V.  Metropolitan  Street  Ry.  Co., 
217  Mo.  672,  117  S.  W.  1142;  Hufft  V.  St 
Louis,*  etc.,  'B.  Co.,  222  Mo.  286,  121  8.  W. 
120. 

[IS]  Since  the  case  must  be  reiversed  and 
remanded  for  a  new  trial,  we  tltlnk  it  well 
to  say  that  instruction  No.  2  is  also  erroneous 
in  submitting  to  the  Jury  the  question  of 
whether  the  plaintiff  "knowingly"  accepted 
the  reduced  rate  baaed  on  the  declared  val- 
ue. Under  the  federal  decisions  baaed  upon 
a  similar  law,  the  construction  of  whkdi  is 
followed  by  the  Kansas  courts,  the  shipper's 
knowledge  of  the  lawful  rate  is  cmclusively 
presumed.  Kansas  Southern  Ry.  Co.  v.  C^rr, 
227  U.  S.  639,  33  Sup.  Ct  391,  67  L.  Ed.  683 ; 
Louisville  &  Nashville  R.  Co.  v.  Maxwell, 
237  C.  S.  94,  98,  36  Sup.  Ct  494,  60  L.  Ed. 
853,  L.  R.  A.  1916E,  665 ;  Chicago  k  Alton  R. 
Co.  V.  Kirby,  225  U.  S.  155,  166,  32  Sup.  Ct. 
648,  66  L.  Ed.  1033,  Ann.  Ca&  1914A,  501; 
Cau  V.  Texas  &  Padflc  R.  Co.,  194  U.  S.  427, 
24  Sup.  Ct  663,  48  L.  Ed.  1053.  There  was 
no  evidence  of  any  advantage  being  taken 
of  the  shipper  nor  the  practice  of  any  deceit 
upon  him  in  this  regard.  Indeed,  the  evi- 
dence is  that  the  shipper's  attention  was 
called  to  the  valuation  placed  on  the  horse, 
and  that  he  agreed  thereto. 

We  need  not  notice  further  alleged  errors. 

The  case  is  reversed,  and  the  cause  re- 
manded. 

All  concur. 
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(St.  Zionii  Conrt  of  Appeal*.  Ifiiaoori.  Ar- 
gatd  and  Submitted  April  9,  1919.  Opinion 
Filed  Mar  6,  lftt9.  Behearinx  DeAied  May 
22,  1919.) 

1.  Appeal  and  Bkbob  «a>171(l)— TaMix  or 
Cask  Below. 

A  theory  not  embodied  in  the  pleading!  or 
advanced  at  trial  cannot  be  considered  by  the 
Conrt  of  Appeals. 

2.  Apfkal  and  Bbbob  «s>242(I9— OsjconoR 

TO    ETIDKIfO*— VAILimB  TO   RlTIX— DKPOSI- 

noir. 
Testimony  aboold  not  be  taken  mibject  to 
objection,  and  no  mling  afterwards  made  there- 
on; but  the  role  has  no  application  to  testi- 
mony by  deposition,  the  whole  of  which  is  in- 
corporated in  the  abstract,  and  is  before  the 
Court  of  Appeals  reTiewing  the  case,  a  suit  in 
equity. 

8.  WzmssEs  «s>48(S),  84B(1)  —  OoRTionoir 

or  FSLONT.  • 

Under  Rev.  St.  1909,  |  6888,  that  a  witness 
has  been  coflTicted  of  felony  goes,  not  to  his 
competency,  but  to  his  credibUity. 

4.  Apfkal  ako  Ebbob  €=»172(3)  —  Quesiion 
RrviEWABLK— Xheobt  or  Cask  Below. 

In  suit  by  the  first  lender  on  property, 
through  a  fraudulent  agent,  who  failed  to  re- 
cord the  deed  of  trust,  and  subsequently  pro- 
cured another  loan,  against  the  holder  of  the 
same  deed  of  trust  transferred  by  the  agent  as 
■ecnrity  to  the  second  lender,  it  not  having 
been  urged  before  the  trial  conrt  that  it  should 
make  an  order  or  decree  touching  the  difference 
between  plaintiff's  notes  and  the  funds  held  by 
defendant,  the  matter  is  not  open  to  review  by 
the  Court  of  Appeals. 

6.  BBoxEsa  «a>109— Good  Faith  or  Bbokbb 
— Sttbticienct  or  IiViderob. 
Evidence  Aeld  to  warrant  finding  that  plain- 
tiff's financial  and  realty  agent  induced  her  to 
make  a  loan  on  a  deed  of  trust  executed  by  a 
realty  and  investment  company  in  fact  owned 
and  managed  by  the  agent. 

6.  MoBTQAOXs  «=>235— Successive  Notes  Se- 

OTTBED  BT  DeED  OF  TBUBT— PBIOBITT. 

Where  lender  on  security  of  deed  of  trust, 
she  having  purchased  from  her  agent  a  note  for 
principal  and  notes  for  interest  secured  by  such 
deed,  was  the  owner  of  the  note  first  negotiat- 
ed, another  principal  note  and  interest  notes 
being  subsequently  negotiated  by  plaintiff's 
fraodnlent  agent  to  a  second  lender  on  the  se- 
curity, plaintiff's  note  will  be  considered  the 
real  note,  entitled  to  priority,  as  to  the  security 
of  the  deed  of  trust,  over  those  held  by  the  sec- 
ond lender,  though  plaintiff's  note,  by  the  fraud 
of  the  agent,  was  never  recorded. 

Appeal  firom'  St  Louis  Circuit  Court ;  Kent 
K.  Koemer,  Judge. 
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Suit  tqr  Joluuiiia  Foege  against  Herman 
Woestendlek  and  others.  From  judgment  for 
plalntiir,  the  named  defendant  appeals.  Af- 
firmed. 


Bugeae  D.  Bnth,  Jr.,  and  James  T.  Roberts, 
both  of  St  Louis,  for  appellant 

John  a  Bobertson,  of  St  Louis,  for  re- 
Qondeat 

Statement 

REYNOLDS,  P.  J.  On  the  18th  day  of 
May,  1916,  plaintlfl  filed  her  petiUon  in 
which  she  named  as  defendants  "the  im- 
known  holders  of  deed  of  trust  recorded  in 
book  2586,  page  230,  Alfred  H.  Murphy  and 
Jessie  Morris  Bealty  &  Investment  Company, 
a  corporation,  and  B.  A.  Bullock,  Trustee." 
Afterwards  an  amended  petition  was  filed 
by  plaintiff,  in  which  she  named  appellant 
Herman  Woestendlek,  as  defendant  together 
with  Alfred  H.  Murphy,  the  Jessie  Morris 
Realty  &  Investment  Company,  and  R.  A. 
Bullock,  Trustee. 

The  amended  petition  alleges,  in  substance, 
that  on  December  10th,  1012,  the  Jessie  Mor- 
ris Realty  &  Investment  Company,  defendant 
made  and  executed  a  principal  note  for 
$4,600  due  3  years  after  date,  and  six  semi- 
annual Interest  notes  for  $135  each  and  also 
then  made  a  deed  of  trust  on  property  de- 
scribed, to  secure  the  same;  that  a  credit  of 
$1,000  was  Indorsed  on  the  principal  note 
and  $30  on  each  Interest  note,  and  on  Dec^n- 
ber  11th,  1918,  for  value  received,  A.  H.  Fred- 
erick, who  was  then  the  legal  owner  of  said 
notes,  transferred  and  assigned  them,  to- 
gether with  the  deed  ot  trust  to  the  plaintlfl 
for  value;  that  four  of  the  Interest  notes 
have  been  paid,  and  the  principal  note  and 
two  of  the  interest  notes  remain  unpaid. 
Further,  that  defendant  Woestendlek  claims 
and  pretends  to  own  the  above  described 
notes  and  the  deed  of  trust  securing  the 
same.  Averring  that  she  is  the  real  owner  of 
the  unpaid  notes  secured  by  the  deed  of  trust 
plaintlfl  prays  that  the  court  so  decree,  and 
also  prays  for  a  decree  directing  defendant 
Woestendlek  to  deliver  said  deed  of  trust  to 
ber,  that  defendant  Murphy,  now  owner  of 
the  property,  bought  by  him  subject  to  the 
deed  of  trust,  be  ordered  to  pay  the  note  to 
her,  and  for  general  relief. 

The  Jessie  Morris  Realty  &  Investment 
Company  filed  Its  answer,  admitting  its  in- 
corporatloD  and  denied  generally  the  allega- 
tions of  the  petition. 

The  cause  was  dismissed  as  to  the  "un- 
known hQlders"  of  the  deed  of  trust  attacked. 

The  answer  of  defendant  Woestendlek,  af- 
ter a  general  denial,  sets  up  as  new  matter 
that  he,  Woestendlek,  holds  the  genuine  notes 
and  the  genuine  deed  of  trust  which  be  had 
bought  before  maturity  from  the  Edward  K. 
Love  Real  Estate  Company  and  for  which  he 
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paid  $4,600.  l^at  defendant  further  seta  up 
that  the  money  advanced  by  the  Love  Com- 
pany was  expended  In  the  erection  of  the 
building.  To  this  a  general  denial  by  tray 
of  reply  was  filed. 

Defendant  Murphy  made  no  answer  and  no 
order  or  judgment  as  to  him  was  entered,  he 
being  treated  as  an  unnecessary  imrty. 

PlaintifT  testifled,  in  substance,  that  she 
had  known  Mr.  Frederick  for  a  number  of 
years;  that  he  had  made  a  loan  of  $3,500 
for  her  on  certain  property  on  Newstead 
Avenue,  In  the  city  of  St.  Louis,  which  she 
called  the  "Gossel  loan";  that  early  In  De- 
cember, 1012,  about  the  6th  or  7th,  Frederick 
called  her  up  and  told  her  that  the  parties 
wanted  to  pay  this  Gossel  loan  and  asked  her 
to  bring  down  her  papers.  She  took  these 
papers  to  Mr.  Frederick's  office  and  left  them 
and  afterwards  went  down  there  and  Fred- 
erick told  her  that  the  loan  bad  been  paid 
and  he  (Frederick)  had  the  proceeds  of  the 
loan.  Plaintiff  further  testified  that  she  told 
Mr.  Frederick  that  she  did  not  want  the 
$3,500  to  lay  Idle  and  would  like  a  new  In- 
vestment as  soon  as  possible ;  that  Frederick 
told  her  that  he  did  not  have  any  deeds  of 
trust  for  $3,500  at  hand  that  he  could  give 
her,  and  suggested  that  she  come  back  In 
a  few  days ;  that  she  returned  to  Frederick's 
office  on  December  10th,  1012,  and  Mr.  Fred- 
erick then  told  her  that  the  Jessie  Morris 
Realty  &  Investment  Company  was  intending 
to  put  up  some  flats  on  a  lot  on  Eads  Avenue 
and  that  he  thought  it  was  a  good  loan  for  her. 
She  further  testified  that  Frederick  told  her 
that  while  the  note  was  for  $4,500,  he  would 
Indorse  a  credit  of  $1,000  on  It  so  as  to  re- 
duce It  to  $3,500,  the  amount  she  had  to  loan, 
and  this  was  accordingly  done  then  and  there. 
She  testified  that  Frederick  further  stated 
that  the  company,  meaning  the  Jessie  Morris 
Realty  &  Investment  Company,  would  put 
up  the  additional  $1,000,  as  they  were  going 
to  build  the  flats.  She  farther  testified  that 
Mr.  Femich,  who  was  the  vice-president  of 
the  company,  and  the  architect,  showed  her 
the  blueprints  of  the  proposed  Improvement 
and  described  to  her  fully  what  the  Jessie 
Morris  Realty  &  Investment  Company  intend- 
ed to  do  touching  this  improvement  of  that 
property;  that  the  notes  were  brought  out 
and  Mr.  Frederick  thereupon  Indorsed  the 
credit  of  $1,000  on  the  principal  note,  reducing 
it  to  $3,500,  and  a  credit  of  $30  on  each  of  the 
interest  notes,  reducing  them  to  $105;  that 
he  showed  her  the  deed  of  trust,  which  she 
read,  and  thereupon  took  the  principal  note 
reduced  to  $3,500  and  the  six  interest  notes 
reduced  to  $105  each  from  Frederick,  in  pay- 
ment of  the  amount  due  her  from  Fl%derlck 
on  account  of  his  collection  of  the  Gossel 
loan  of  $3,500.  Plaintiff  further  testified 
that  when  she  took  the  notes,  she  left  the 
deed  of  trust  with  Mr.  Frederick  for  the  pur- 
pose of  having  him  record  It  for  her;   that 


she  returned  some  time  later  and  got  a  oer- 
tlflcate  of  title  to  the  property  tod  that  Fred- 
erick gave  her  the  recorder's  receipt  card, 
showing  that  the  deed  of  trust  had  been  filed 
for  record,  and  that  later  on,  some  time  in 
January,  1913,  she  went  to  Mr.  Frederick's 
office  and  he  gave  her  the  deed  of  trust.  This 
deed  of  trust  was  offered  in  evidence  by 
plaintifT  and  is  Ipsissima  verba  the  same  as 
the  deed  of  trust  held  and  claimed  by  defend- 
ant Woestendiek.  Each  of  these  deeds  of 
trust  appear  to  have  been  executed  by  the 
Jessie  Morris  Realty  &  Investment  Company ; 
each  Is  dated  December  10th,  1912;  each  is 
given  to  R.  A.  Bullock,  trustee  for  W.  B. 
Dearth;  each  describes  the  same  property 
and  each  app^rs  to  be  given  to  secure  a 
principal  note  for  $4,500,  due  in  three  years 
after  date,  and  six  interest  notes,  each  for 
the  sum  of  $136,  being  for  interest  on  the 
principal  note. 

Plaintiff  testified  that  she  drew  $75  on  ac- 
count of  the  Grossel  loan,  on  December  10th, 
from  Frederick,  and  exhibited  a  receipt  from 
him  of  that  date.  S|ie  also  produced  a  num- 
ber of  receipts  showing  that  she  had  received 
money  from  time  to  time  from' a*  H.  Freder- 
ick, which  had  been  charged  to  her  on  BYed- 
erick's  books.  Plaintiff's  receipts  showed 
that  she  had  been  paid  by  Frederick  $745. 
There  had  been,  as  It  appears,  $5  paid  on  the 
unpaid  interest  note,  making  It  $100.  Plain- 
tiff testified  that  she  got  these  advances 
from  time  to  time  from  Frederick  and  when 
they  amounted  to  the  sum  of  an  interest  note, 
she  would  deliver  the  Interest  note  to  him ; 
that  she  had  all  of  her  dealings  with  Freder- 
ick and  that  the  Interest  notes  were  never 
paid  her  by  anyone  except  A.  H.  Frederick. 

Plaintiff  further  testified  that  she  took  her 
notes  and  the  deed  of  trust  and  put  them  to 
her  box  where  she  kept  her  papers  at  home, 
and  that  she  made  no  further  Inquiry  touch- 
ing these  papers,  except  to  collect  the  inter- 
est from  Frederick,  untU  there  was  an  ex- 
pose In  the  newspapers  of  Frederick's  trans- 
actions, and  that  she  thereupon  made  inquiry 
and  found  that  the  deed  of  trust  which  she 
had  on  the  property  and  which  had  secured 
her  notes,  as  a  matter  of  flact,  never  had 
been  recorded. 

Plaintiff  also  testified  that  she  knew  that 
this  was  a  building  loan  and  knew  that  the 
buildings  were  being  erected  by  the  Jessie 
Morris  Realty  &  Investment  Company,  who 
owned  the  property,  as  the  certificate  of  title 
showed  the  title  to  that  property  at  the  time 
to  be  In  the  Jessie  Morris  Realty  ft  Invest- 
ment Company. 

Walter  Nlehaus  testified  that  he  was  book- 
keeper and  cashier  for  Frederick;  that  the 
office  of  the  Jessie  Morris  Realty  Company 
was  that  of  Frederick;  that  he  (witness) 
was  secretary  of  that  company,  holding  one 
share  of  stock  to  act  as  secretary;  did  not 
know  "offhand"  who  owned  the  stodk  of  the 
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company  but  knew  that  FiedarlCk  owned  tbe 
greater  portion  of  It. 

WUUam  E.  Dearth  testiaed  that  he  had 
formerly  been  with  Frederick;  that  the  Jes- 
sie Morris  Realty  &  Investment  Company 
was  a  company  of  Frederick's.  Witness  was 
salesman  for  Frederick  and  sometimes  party 
to  deeds  of  trust ;  his  name  was  used  In  the 
notes  plalntllf  held  and  was  put  there  at  Fred- 
erick's request,  and  he  (witness)  Indorsed 
them;  does  not  remember  who  he  turned 
them  oyer  to;  evidently  pat  them  on  Fred- 
erick's desk  or  took  them  to  E^ederlck's  book- 
keeper;  was  a  "straw  man"  to  carry  the  tltla 

Morris  Fermi<di  testified  that  he  was  vice- 
president  of  the  Jessie  Morris  Realty  &  In- 
vestment Company ;  that  Frederick  was  pres- 
tdent  and  Walter  Niehaus  secretary  of  that 
company:  that  Its  name  was  partly  taken 
from  his  name ;  that  he  recalled  Mrs.  Foege 
coming  there  and  tliat  be  showed  her  the 
blueprints  and  explained  to  her  the  nature 
and  character  of  the'  improvements  that  the 
Jessie  Morris  Realty  &  Investment  Company 
Intended  to  put  upon  that  property. 

The  deposition  of  A.  H.  Frederick  was 
taken  on  behalf  of  plaintiff.  He  d^osed 
that  he  had  sold  plaintiff  a  deed  of  trust  on 
some  property  on  Eads  Avenue  for  ^,500,  the 
deed  of  trust  originally  securing  a  note  for 
$4,500  and  Interest  notes  for  $135  each ;  that 
the  principal  note  was  credited  as  of  date 
December  10th  with  $1,000;  that  he  had  de- 
livered these  notes  to  Mrs.  Foege  about  the 
time  they  were  dated ;  that  the  books  of  the 
Frederick  Real  Estate  Company  and  of  the 
Jessie  Morris  Realty  &  Investment  Company 
were  kept  together,  and  the  transactions 
■which  he  carried  on  were  conducted  through 
the  same  set  of  books;  had  delivered  to 
plaintiff  a  card  showing  a  record  of  the  deed 
of  trust  and  had  also  delivered  to  her  a  cer- 
tificate of  title.  The  credit  he  spoke  of  had 
been  made  by  his  bookke^er  at  hia  direc- 
tion ;  no  money  was  actually  paid ;  he  simply 
reduced  the  amount  of  the  note  from  $4,600 
to  $3,500  by  having  this  credit  entered.  The 
deed  of  trust  which  he  finally  gave  plaintiff 
was  not  the  original  deed  of  trust;  the  re- 
corder's certificate  on  It  was  forged. 

On  cross-examination  Frederick  deposed 
that  he  did  not  remember  just  when  he  had 
sold  the  $4,500  note  secured  by  this  deed  of 
trust  to  the  EJdward  K.  Love  Realty  Company  ; 
did  not  remember  Just  when  Love  bad  paid 
him  the  money  for  the  note ;  bis  best  recollec- 
tion was  that  Love  had  paid  him  the  money  In 
a  lump  sum  along  In  May,  June  or  July  after 
the  buildings  were  completed  or  about  com- 
pleted, that  Is  the  $4,500  for  the  note  secured 
by  the  deed  of  trust  whldi  he  turned  over  to 
Love;  if  his  books  showed  that  he  got  that 
money  in  March  or  April,  then  he  was  wrong 
as  to  bis  recollection  of  it  having  taken  place 
In  tbe  rammer.    Asked  to  state  whether  be 
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had  disposed  of  the  deed  of  trust  to  Mrs. 
Foege  first  or  to  the  Edward  K.  Love  Realty 
Company,  he  answered  that  his  recollection 
was  that  be  did  not  get  anything  from  Love 
until  after  he  had  made  the  loan  to  plaintiff. 

It  is  to  be  said  of  Frederick's  deposition 
that  it  is  very  unsatisfactory  and  vague  as 
to  dates  and  details  of  the  transaction,  at  the 
time  he  not  having  access  to  his  books  and 
the  deposition  having  been  taken  June  24th, 
1916,  in  the  Penitentiary. 

This  was  substantially  the  evidence  for 
plaintiff. 

Defendant's  evidence  disclosed  that  the 
"Gossel  loan,"  referred  to  by  Mrs.  Foege>  was 
paid  by  the  check  of  the  Rosenbaum-Hau- 
Bchulte  Real  Estate  Company  and  was  for 
$3,629.83,  and  was  made  to  the  order  of  A.  H. 
Frederick  and  deposited  by  him  to  his  person- 
al account  in  the  National  Bank  of  Commerce 
in  8t.  Louis.  Defendant  offered  in  evidence  a 
transcript  of  Frederick's  account  with  the 
National  Bank  of  Commerce  in  St.  Louis, 
covering  the  time  from  December  Ist,  1912, 
to  September  Ist,  1913,  being  the  entire  peri- 
od covered  by  the  transactions  involving  the 
erection  of  the  buildings  on  the  property  on 
Elads  Avenue.  An  abstract  of  this  account 
shows  that  on  the  9th  day  of  December,  1912, 
Frederick  deposited  $3,704.83,  and  that  his 
bank  balance  at-  the  close  of  that  day  was 
$5,656^42;  that  on  January  23rd,  1913,  and 
before  any  work  whatever  liad  bemi  done  to- 
ward the  erection  of  the  improvements  on  the 
finds  Avenue  property,  Frederick's  account 
at  the  National  Bank  of  Commerce  bad 
ahmnk  to  $fiS5.68. 

There  was  also  testimony  ta  the  effect  that 
the  Jessie  Morris  Realty  ft  Investmoit  Com- 
pany had  acquired  the  property  on  Bads  Ave- 
nue by  deed  in  November,  1912. 

Bdward  K.  Love  testified  that  he  conducted 
the  negotiations  for  bis  Company  with  the 
Jessie  Morris  Real  Bstate  ft  Investment 
Company,  represented  by  Frederick;  that  a 
principal  note  for  $4,500  and  six  interest 
notes  for  $135  each,  together  with  the  deed 
of  trust,  were  brought  over  to  his  office  by 
Frederick  about  the  10th  or  11th  of  Decem- 
ber, 1912,  and  that  Frederick  wanted  an  ad- 
vance thereon;  that  wh«i  Frederick  first 
commenced  the  negotiations  for  the  loan  in 
December,  he  (Love)  pasted  one  of  their 
stickers  on  the  notes  and  deed  of  trust,  over 
the  name  of  A.  H'.  Frederick,  and  that  when 
Frederick  came  back  later  he  (Love)  told  him 
that  he  could  not  advance  any  money  untU 
something  had  been  done  In  the  way  of  im- 
provements there;  that  Frederick  expressed 
some  displeasure  owing  to  the  fact  that  the 
Edward  K.  Love  Company  had  pasted  a  stick- 
er with  their  name  on  the  notes  and  deed  of 
trust  and  thereupon  took  them  away.  This 
was  apparently  In  December,  1912. 

Mr.  Love  farther  testified  that  Frederick 
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«ame  back  abobt  Jtumary  21st,  1018,  and 
showed  that  work  had  been  undertaken,  and 
that  thereupon  he  agreed  to  make  the  loan 
and  gave  the  Jessie  Morris  Realty  Company 
a  check  of  the  Edward  K.  Lore  Real  Estate 
<k>mpany  for  $2,250,  being  one-half  of  the 
amount  they  were  to  advance  on  account  of 
the  building  loan;  that  he  watched  the  im- 
provementa  from  time  to  time  as  tbe  work 
progressed  and  that  some  time  later  and  on 
July  12th,  1913,  he  gave  the  Jessie  Morris 
Realty  Ck>mpany  a  check  of  the  Edward  K. 
Love  Real  Estate  Company  for  $2,160,  being 
the  balance  due  on  said  building  loan,  less 
the  usual  commissions.  Mr.  Love  also  testi- 
fied that  he  went  out  several  times  a  week 
during  the  time  the  buildings  were  in  the  pro- 
cess of  construction  and  saw  what  was  g(rfng 
<m,  and  that  Frederick,  when  he  got  the  last 
check,  brought  him  receipted  bills  for  approx- 
imately $3,000,  showing  what  be  had  paid  for 
labor  and  material  used  in  the  construction 
of  the  buildings,  and  exhibited  to  him  other 
receipts  showing  payment  in  full  for  all  of 
the  work  done  for  the  Jessie  Morris  Realty 
OiMupany. 

Defendant  Woestendiek  testified  that  he 
bought  the  notes  and  deed  of  trust  from  Mr. 
Love  some  time  in  September,  1913,  and  that 
he  paid  for  such  notes  the  face  value  thereof, 
with  accrued  interest,  amounting  in  all  to 
$4,576.60,  and  this  was  done  on  the  22nd  of 
September,  1913.  Defendant  also  offered  in 
evidence  a  deed  from  the  Jessie  Morris  Real- 
ty &  Investment  Company  to  Louis  Hnds<m, 
dated  April  4th,  1914,  conveying  the  pr<q?erty 
on  Eads  Avenue,  together  with  other  prop- 
«rty;  showing  also  that  the  property  was 
mAA  subject  to  a  deed  of  trust  for  $4,500, 
wbldi  was  the  deed  of  trust  in  controversy 
here. 

It  was  not  disputed  that  the  Jessie  Morris 
Realty  &  Investment  Company  had  executed 
the  deed  of  trust  produced  by  plaintiff  and 
that  it  bad  also  executed  the  deed  of  trust 
held  by  defendant  and  offered  In  evidence,  as 
well  as  the  two  sets  of  notes.  It  also  ap- 
peared that  the*deed  of  trust  ultimately  de- 
livered by  Frederick  to  plaintiff  was  a  dupli- 
cate of  the  original  and  that  the  certificate  of 
record  thereon  was  a  forger,  the  genuine 
deed  of  trust  being  delivered  to  defendant 
Woestendiek. 

The  evidence  of  the  building  commissioners 
showed  that  they  could  not.  find  anything 
prior  to  February  17th,  1913,  showing  that 
they  had  bad  a  report  that  any  work  had 
been  dome  on  2905-7  Eads  Avenue,  and  the 
last  report,  when  they  marked  the  building  as 
completed,  was  August  4th,  1918. 

While  the  finding  of  fact  has  no  binding 
effect  in  a  suit  In  equity,  we  may  use  it  and 
it  is  Informative  as  a  statement  of  the  evi- 
dence. It  corresponds  closely  to  our  own 
view  ot  the  evidence.    The  decree,  which  was 


entered,  follows  that  and  finds,  first,  fhat 
plalntUT  Is  the  owner  of  the  debt  secured  by 
the  deed  of  trust  described  in  the  petition 
and  recorded,  and  that  that  deed  of  trust  se- 
cured the  notes  offered  In  evidoice  by  plain- 
tiff. Second,  that  this  deed  of  trust  was 
delivered  to  plaintiff  on  December  10th,  1912, 
and  has  been  her  property  ever  since  tbat 
time  but  is  now  In  the  possesslim  of  de- 
fendant Herman  Woestendiek.  Third,  QMt 
the  notes  offered  in  evidence  by  defendant 
Herman  Woestendiek  and  described  in  his 
answer  are  not  the  notes  secured  by  the  deed 
of  trust,  although  of  the  same  description  as 
plaintlfTs  notes.  The  court  accordingly  en- 
tered a  decree,  in  substance,  that  defendant 
Woestendiek  deliver  and  surrender  the  deed 
of  trust  described  to  the  Clerk  of  the  oourt 
within  five  days  from  date,  and  tbat  the 
clerk  deliver  it  to  plaintiff,  and  that  the  se- 
curity for  the  deed  of  trust,  of  date  Decon- 
ber  10th,  1912,  be  applied  to  the  paym«it  of 
the  balance  due  on  the  principal  note  for 
$4,500,  after  application  of  credit  for  $1,000, 
reducing  it  to  $3,500,  and  to  the  payment  of 
the  unpaid  soniannual  Interest  note  held  by 
plaintiff,  all  executed  by  the  Jessie  Mor- 
ris Realty  tc  Investm«it  Company  and  de- 
scribed. It  Is  fnrthw  ordered,  adjudged 
and  decreed  that  defendant  Woestendl^  be 
perpetually  enjoined  and  restrained  from  en- 
forcing or  attempting  to  enforce  the  povrer 
of  sale  in  the  deed  of  trust,  and  that  the 
trustee  Bullock  be  enjoined  and  restrained 
from  «iforclng  or  attempting  to  enforce  the 
power  of  sale  contained  in  the  deed  of  trust 
at  the  direction  of  Woesteidiek,  or  ot  any 
person  holding  the  notes  now  in  possesslan  of 
Woestendiek,  and  the  defendants  Woesten- 
diek and  Bullock  be  further  restrained  from 
applying  or  attempting  to  apply  the  security 
of  the  deed  of  trust  to  the  payment  of  any 
set  of  notes  corresponding  In  description  to 
those  set  out  In  the  deed  of  trust  other 
than  the  set  of  notes  held  by  plaintiff,  and 
that  Woestoidiek  and  Bullock  be  perpetual- 
ly enjoined  from  in  any  manner  interferijig 
with  the  plaintiff  in  the  enforcement  of  the 
power  of  sale  contained  in  the  deed  of  trust, 
or  In  the  application  of  the  security  of  the 
deed  of  trust  to  the  payment  of  the  notes 
held  by  plaintiff.  Costs  were  adjudg^ed 
against  idaintiff. 

The  defendant  Woestendldc  filed  a  mo- 
tion for  a  new  trial  as  well  as  one  in  arrest 
and  saving  exception  to  the  overruling  of 
these  motl<nia,  has  duly  appealed. 

Opinion. 

It  Is  claimed  by  learned  counsel  for  ap- 
pellant that  the  respondent  took  the  notes 
and  deed  of  trust  with  full  knowledge  of  ail 
the  facts  in  the  case^  and  that  on  her  own 
showing,  she  aoQulred  her  securities  a«  the 
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Rsalt  of  &  fraudnlent'tifanaaetloii.  If  this 
propoBitlon  l8  true,  It  wonld  follow  that 
piMiti^nr  conld  not  recover,  bat  on  a  very 
careful  consideration  of  tiie  testimony  we 
find  nothing  whatever  to  Jtutlfy  the  coo- 
diwlon  reached  by  learned  codnsel  for  appel- 
lant. So  far  as  the  testimony  shows,  the 
respondent  was  an  Innocent  and  Injured  par- 
ty, acting  In  entire  good  faith  and  without,  any 
saspldon,  mnch  lees  knowledge,  of  any  fraud 
in  It  nntll  long  after  she  had  made  the  loan, 
and  nntll  after  the  exposure  of  the  trans- 
actions of  Fredwlck  in  other  matters,  when 
she  became  snq)lclous  as  to  whether  she 
might  not  be  a  victim,  and  commenced  tlie 
Investigation  which  resulted  in  her  discover- 
ing the  fraud  that  had  been  perpetrated  on 
her,  when  she  promptly  Instituted  dde  action. 

It  Is  further  urged  by  those  learned  coun- 
sel that  plaintiff  does  not  come  Into  court 
with  clean  hands,  but  was  a  party  to  tlie 
fraudulent  transaction.  We  are  at  a  Ices  to 
understand  how  appellant  can  take  any  such 
position  in  the  face  of  the  evidence  in  the 
case.  As  said  above,  plaintiff  was  an  in- 
nocent and  the  Injured  party  and  her  hands 
clean  from  any  fraud. 

[1]  It  is  further  urged  that  Inasmuch  as 
tbe  answer  alleges,  and  the  court  found,  that 
the  money  advanced  by  the  Edward  K.  Love 
Realty  C!ompany  was  a  building  loan,  made 
on  the  faith  of  the  notes  and  deed  of  trust 
actually  executed  by  the  Jessie  Morris  Com- 
pany, and  the  money  was  actually  expended 
in  erecting  improvements  on  tbe  land  cover- 
ed by  the  deed  of  trust,  that  he  who  ex- 
pects equity  must  do  equity,  and  that  the 
court  should  have  ordered  an  accoflhtlng  and 
have  allowed  defendant  Woestendlek  tbe 
difference  between  the  value  of  the  vacant 
ground  and  the  value  of  the  Improvements. 
We  find  no  such  theory  in  the  pleadings  or 
advanced  at  the  triaL  We  cannot  consider 
it  here.  Biggs  v.  Price,  not  yet  officially  re- 
ported but  see  (Sup.)  210  S.  W.  420. 

[2,  S]  It  is  further  urged  by  those  counsel 
that  the  court  took  the  deposition  of  EYed- 
erick  offered  by  plaintiff  "subject  to  objec- 
tion" and  never  ruled  on  the  objection,  and 
that  this  testimony  was  inadmissible  and 
tbe  action  of  tbe  trial  court,  taking  it  "sub- 
ject to  objection,"  is  reversible  error.  It 
is  true  that  it  is  the  general  rule  that  testi- 
mony should  not  be  taken  subject  to  objec- 
tion and  no  ruling  afterwards  made  thereon, 
but  tbat  rule  does  not  apply  here.  Tbe 
whole  of  Frederick's  deposition  is  incorporat- 
ed in  the  abstract  and  is  before  us,  so  that, 
irrespective  of  the  action  of  the  learned  trial 
court  on  it,  that  is  as  to  whether  he  accepted 
it  and  finally  held  it  admissible,  or  excluded 
it,  it  is  in  tbe  record,  subject  to  our  examina- 
tion in  this,  a  suit  in  equity,  and  entitled  to 
such  consideration  as  we  may  conclude  to 
give  it,  baving  in  view  tbe  conviction  of 
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Frederick  for  a  felony,  vlilcli  fact  is  conced- 
ed, and  which  goes  under  the  provision  of 
section  6888,  Revised  Statutes  1900,  not  to 
bis  competency  as  a  witness  but  as  to  th» 
credibility  of  bis  testimony. 

[41  The  fifth  and  final  point  suggested  by 
learned  counsel  for  appellant  is  that  the 
court  having  Jurisdiction  over  tbe  parties 
should  have  made  an  order  or  decree  touch- 
ing the  $1,000,  being  the  difference  between 
plaintiff's  notes  and  the  funds  held  by  de- 
fendant Woestendlek.  We  are  unable  to 
agree  to  this  proposition.  Tbat  was  not  a 
matter  brought  before  tbe  trial  court.  Nor 
do  we  h«:e  bold  that  Woestendlek  Is  by 
this  decree  Shut  off  from  any  legal  remedy 
on  the  notes  be  bought.  That  we  do  not  here 
pass  on. 

[S]  Further  attacking  tbe  finding  of  the 
trial  court.  It  Is  urged  tbat  there  was  no  evi- 
dence Justifying  the-  court-  in  finding  tbat  A. 
H.  Frederick  and  tbe  Jessie  Morris  Bealty 
k  Investment  Company  were  one  and  the 
same.  There  was  evidence  from  one  of  the 
parties,  as  secretary,  that  he  held  one  share 
of  stock  and  did  not  know  who  owned  the 
others  but  this  witness,  as  well  as  two  others, 
testified  distinctly  that  tbe  Jessie  Morris 
Realty  &  Investment  Company  In  point  of 
fact  was  A.  H.  Frederldc.  Tbe  facts  In 
evidence  were  sufficient  to  warrant  this.  A. 
H.  Frederick  kept  but  one  set  of  books  and 
those  books  contained  not  only  bis  Individual 
transactions  and  bis  transactions  as  a  real 
estate  agent  but  the  transactions  of  tbe  Jes- 
sie Morris  Realty  &  Investment  Company. 
This  was  sufficient  to  warrant  the  finding 
that  VnAerlA  and  tbe  Investment  Company 
were  one  and  the  same. 

[I]  Tbe  principle  upon  which  this  case  was 
undoubtedly  determined  by  the  learned  trial 
court  is  very  thoroughly  considered  by  our 
Supreme  Court  in  the  case  of  Southern  Com- 
mercial Savings  Bank  v.  Slattery's  Adm'r, 
166  Mo.  620,  66  S.  W.  1066.  We  think  the 
principle  decided  and  announced  in  that  case 
not  only  applicable,  bat  controlling  here. 
Tbe  same  doctrine  had  been  long  before  then 
announced  by  our  Supreme  Court  in  Hager- 
man  v.  Sutton,  01  Mo.  619,  4  S.  W.  73.  In 
that  case  it  was  held  that  one  purchasing  a 
note  secured  by  a  mortgage  takes  tbe  latter 
as  an  Incident  to  the  note;  and  where  tbe 
note  is  transferred  before  becoming  due,  the 
purcbaser  takes  it  with  all  tbe  presumih 
ttons  In  bis  favor  of  want  of  notice  on  his 
part  of  any  secret  claims  or  trusts  attached 
to  the  notes  in  favor  of  third  persons,  and 
the  mortgage  passes  on  the  same  footing  as 
the  note;  tbat  where  one  purchases  a  note 
in  good  faith,  and  before  due,  he  cannot  be 
affected  by  any  subsequent  notice  of  claims 
of  third  x>erson8  on  the  note.  In  line  with 
the  above  cases  there  have  l>een  many  deci- 
sl(Mis  by  our  appellate  courts.    As  one  cov- 
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erloK  the  matter  very  clearly  and  very  ap- 
plicable bere,  see  Casner  v.  Schwartz,  198 
Mo.  App.  286,  201  S.  W.  592,  where  It  is 
held  that  when  notes  are  fraudulently  exe- 
cuted in  triplicate  with  a  deed  of  trust  se- 
curing payment  of  the  note,  the  one  first 
negotiated  will  be  considered  the  real  note, 
entitled  to  priority  in  the  lioi  of  the  deed 
of  trust  A  multitude  of  authorities  are  cited 
by  the  learned  Judge  in  that  case  and  with- 
out repeating  th«n  here  we  refer  to  his  de- 
cision. 

It  is  true  that  Mr.  Love  and  his  clerk,  Mr. 
Dudley,  In  rather  vague  testimony  under- 
took to  place  the  inception  of  the  transaction 
betweoi  them  and  E^ederick  in  November  or 
December,  19112,  but  when  their  evidence  is 
tested,  even  in  itself  and  in  the  light  of 
the  time  that-  th^  made  the  first  payment 
on  this  note  and  took  over  the  loan,  it  is 
very  clear  that  Mr.  Love,  through  whom  de- 


fendant Woestendiek  became  ownor  ot  these 
notes,  bad  not  seriously  entertained  the  prop- 
osition of  Mr.  Frederick  to  let  him  have 
money  on  the  notes  and  deed  of  trust  until 
In  January,  1913.  The  first  money  that  he 
paid  on  them  was  paid  on  January  21st,  1913, 
the  final  payment  not  having  been  made  on- 
til  July  of  that  year.  So  that,  in  point  of 
time,  plaintiff  here  was  the  owner  of  the  note 
first  negotiated  and  that  note  and  its  interest 
notes  will  be  considered  the  real  notes  and 
entitled  to  priority  over  the  notes  h^d  by 
Woestendiek.  So  the  learned  circuit  court 
held. 

Our  conclusion  is,  that  the  Judgment  of 
the  drcoit  court  is  for  the  rij^t  party,  is 
supported  by  sufficient  evidence  and  should 
be  sustained. 

That  Judgment  is  accordingly  afllrmed. 

ALLEN  and  BECKEB,  JJ.,  concur. 
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and,  Judgment  being  entered  ftgainst  him,  he 
appeals  and  assigns  errors.     Affirmed. 


(Sapreme  Oonrt  of  Tenneasee.    Ma;  27,  1919.) 

1.  Anivau  «=94— Statutes  «=>93(S)— Ci^b- 
smCATioN  or  CouNTna  —  Reoistesiro 
Doos. 

Prir.  Laws  1917,  c.  648,  |  1,  declaring  a 
pablic  nnisance  the  running  at  large  of  dogs 
not  jregistered,  in  counties  having  a  population 
between  29,946  and  29,97S,  according  to  the 
1910  federal  census,  is  not  unconstitutional  as 
partial ;  coontiea  being  properly  subjected  to 
the  population  classification  basis. 

2.  CONSTITDTIONAI.  LiAW  ®=>237  —  DlSCBIK- 
ISATION— REaiSTKBINO  DOOS. 

The  requirement  of  Priv.  Laws  1917,  c.  648, 
that  dogs  be  registered  and  wear  collars  bearing 
tags  for  identification  is  reasonable,  and  the 
enactment  that  dogs  not  so  identified  are  a  pub- 
lic nuisance  when  found  running  at  large,  while 
dogs  80  identified  are  permitted  to  run  at  large, 
ia  not  an  arbitxary  and  unzeasonable  diacrim' 
inatioB. 

8.  Statutes  «s»121(1)— Titls  —  Provisions 
Gebicame  to  Genebai,  Subject— Reoistba- 
TioN  OF  DoGB-^DisposrrioN  OF  Pees. 
PriT.  Laws  1917,  c.  648,  entitled  "An  act 
to  regulate  the  keeping  of  dogs  by  requiring 
them  to  be  registered  and  to  declare  the  run- 
ning at  large  of  unregistered  dogs  a  public 
nuisance  in  certain  counties  of  this  state  and 
to  provide  penalties  for  violations  of  this  act," 
ia  not  unoonstitutianal  aa  being  broader  than 
its  title,  in  that  section  8  thereof,  providing 
that  balance  of  registration  fees,  if  any,  shall 
be  credited  to  a  "Dog  and  Stock"  fund,  ia  not 
Sermane  to  its  general  subject;  the  tax  being 
but  an  incident  to  the  object  expressed. 

4.  Eminent  Domain  €=>2(2) — Licenses  *=»7 
(2)— Taxation  «=s>42(l)— Taking  Pbofbbtt 
without  Just  Coufbnsation  —  EquAunnr 
OF  Taxation. 

Priv.  Laws  1917,  c.  648,  aa  to  regiatering 
doga,  does  not  violate  Const,  art  1, .  (  21,  in 
that  it  takes  property  without  just  compensa- 
tion being  made  therefor,  nor  artide  2,  §  28, 
providing  that  no  one  species  of  taxable  prop- 
erty shall  be  taxed  higher  than  any  other  species 
of  property  of  the  same  value. 

5.  Animals  4=94— Doos  —  BjioiST&ATiovr  — 
Penaltt. 

TTnder  Priv.  Laws  1917,  a  648,  requiring 
registration  of  dogs,  it  is  no  defense  to  an  in- 
dictment for  keeping  and  permitting  a  dog  to 
run  at  large  in  September  without  first  having 
been  registered,  which  is  a  misdemeanor  under 
section  6,  that  the  tax  is  not  delinquent  under 
section  12  until  October  Ist,  since  the  latter 
section  requires  registration  by  July  Ist. 

Error   to   Circuit   Court,   Obion   County; 
Joseph  E.  Jones,  Judga 

Jim  Ponder  was  prosecuted  for  keeping  a 
dog  without  reporting  it  for  registration, 


Pierce  ft  Pry,  of  Union  City,  for  plaintiff 
in  error. 
The  Attorney  General,  for  the  State. 

HALL,  J.  The  defendant  below,  Jim  Pon- 
der, was  Indicted  In  the  circuit  court  of  Obion 
county  at  Us  September  term,  1917,  for  keep- 
ing a  dog  three  months  of  age  or  over  with- 
out having  reported  It  for  registration  as  re-' 
quired  by  chapter  648  of  the  Private  Acts  of 
1917. 

A  motion  was  made  to  quash  the  indict- 
ment upon  several  grounds,  all  of  which 
were  overruled.  G^hereupon  the  defendant 
was  tried  without  a  jury,  and  a  fine  of  $10 
was  assessed  against  him,  and  he  was  taxed 
with  the  costs  of  the  cause.  His  motions  for 
a  new  trial  and  in  arrest  of  judgment  hav- 
ing been  severally  overruled  and  judgment 
entered  against  him,  he  has  appealed  to  this 
court,  and  has  assigned  errors. 

It  la  conceded  that  the  evidence  was  suffl- 
clent  to  support  the  judgment  of  the  trial 
court,  and  the  questions  raised  upon  this 
appeal  are  all  based  upon  the  alleged  uncon- 
stitutlooallty  of  chapter  648  of  the  Private 
Acts  of  1917,  under  which  the  defendant 
was  indicted,  and  upon  the  alleged  Insuffi- 
ciency of  the  Indictment.  These  questions 
were  iMresented  by  the  motion  to  quash  the 
Indictment 

Chapter  648  of  the  Private  Acts  of  1917 
applies  to  counties  having  a  population  of 
not  less  than  29,946  nor  more  tbao  29,975, 
according  to  the  federal  census  of  the  year 
191<V  or  any  subsequent  federal  census. 
Obion  county  was  given  a  population  of 
29,946  by  the  federal  census  of  1910,  and 
therefore  falls  within  the  application  of 
said  act    The  title  of  said  act  is  as  follows: 

"An  act  to  be  entitled  'An  act  to  regulate  the 
keeping  of  dogs  by  requiring  them  to  be  regis- 
tered and  to  declare  the  running  at  large  of  un- 
registered dogs  a  public  nuisance  in  certain 
counties  of  this  state,  and  to  provide  penalties 
for  violations  to  this  act' " 

Section  1  of  the  act  provides  that  the  run- 
ning at  large  of  dogs  not  registered  as  other- 
wise provided  in  the  act  Is  declared  to  be  a 
public  nuisance,  and  requires  that  the  own- 
ers of  dogs  three  months  of  age  or  over  shall 
report  the  same  for  registration  annually  to 
the  circuit  court  clerk. 

Sections  2  and  3  of  the  act  direct  the  cir- 
cuit court  clerk  with  respect  of  the  registra- 
tion. 

Section  4  provides  for  the  method  of  reg- 
istration, and  provides  that  every  person 
registering  a  dog  shall  be  furnished  with  a 
leather  collar,  to  which  must  be  attached  a 
tag  showing,  the  registered  number  of  the 
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dog,  which  collar  and  tag  must  be  kept  on 
the  dog  continuously. 

Section  6  provides  that  for  the  registry 
of  each  dog  and  the  furnishing  of  the  collar 
ahd  tag  a  fee  of  $1.50  must  be  collected  by 
the  circuit  court  clerk. 

Section  6,  the  penal  section,  upon  which 
the  Indictment  Is  based,  Is  as  follows: 

"Any  person  owning  or  keeping  a  dog  three 
months  old  or  over,  and  failing  to  report  the 
same,  for  registration,  or  permitting  such  to 
run  at  large  without  being  registered,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  not  less  than  five  dollars  nor  more 
than  twenty-fire  dollars  for  each  dog  kept  and 
not  reported,  or  permitted  to  run  at  large  with- 
out being  registered,  and  shall  pay  all  costs." 

Section  7  gives  the  grand  jury  inquisi- 
torial powers  over  violations  of  said  act 

Section  8  provides  for  the  keeping  of  an 
account  of  the  registry  fees  collected,  and 
for  the  payment  of  the  administration  of 
the  act,  and  then  provides  that — 

"The  balance,  if  any  remaining  shall  be  cred- 
ited to  an  account  to  be  opened  and  kept  by  the 
clerk  to  be  known  as  the  'dog  and  stock'  fund 
and  shall  be  paid  out  as  the  law  in  such  casei 
may  provide,  and  all  snch  disbursements  be  re- 
ported to  said  court  and  sworn  to  by  the  derk." 

'  Other  proTlslcms  of  this  sisctlon  ue  Im- 
material. 

Section  9  provideB  for  the  annual  regis- 
tration of  each  dog. 

Section  10  provides  that  county  tax 
assessor  shall  annually  make  a  list  of  all 
dogs  found  in  the  county,  for  which  he  is  to 
receive  a  fee  of  five  cents  for  each  dog  listed 
And  reported  to  the  clerk. 

Section  11  provides  that  a  certified  copy 
of  the  list  of  all  delinquent  owners  of  dogs 
who  have  failed  to  register  their  dogs  shall 
be  furnished  to  the  grand  jury  at  any  term 
of  couft,  and  further  provides  that  the  certi- 
fied list  shall  constitute  prima  facie  evidence 
of  the  nonregistration  of  dogd,  upon  which 
the  grand  Jury  is  authorized  to  return  an 
Indictment,  as  provided  by  sections  6  and  7. 

Section  12  provides  that  the  registration 
must  be  made  or  renewed  during  the  month 
of  July  of  each  year,  and  further  provides 
that  the  registration  "shall  become  delln- 
Quent  from  and  after  the  1st  day  of  October 
of  each  year." 

Section  13  provides  that  nothing  In  the 
act  shall  exempt  the  owner  of  any  dog  from 
liability  for  any  damage  caused  by  it. 

Section  14  provides  that  the  statute  shall 
apply  to  counties  having  a  population  of 
not  less  than  29,946  nor  more  Uian  29,975, 
according  to  the  federal  census  of  the  year 
1910  or  any  subsequent  federal  census. 

This  court,  in  the  case  of  State  v.  B3rwin, 
139  Tenn.  341,  200  S.  W.  973,  passed  upon 
the  constituttonallty  of  a  statute  similar  to 


the  one  now  Involved.  The  title  of  the  act 
Involved  in  that  case  was  almost  Identical 
with  the  title  of  the  act  involved  In  the  In- 
stant case,  the  only  exception  being  that  the 
act  In  the  Erwin  Case  aHected  only  female 
dogs.  The  title  of  the  act  in  the  Brwin  Case 
was  as  follows: 

"An  act  to  ^golate  the  keeping  of  female 
dogs,  by  requiring  them  to  b.e  registered,  and  to 
dedare  the  running  at  large  of  unregistered  fe- 
male dogs  a  public  nuisance."  Laws  1907,  c. 
32. 


The  material  points  of  dltTerence  between 
the  statute  Involved  In  the  Erwln  Case  and 
the  statute  Involved  In  the  Instant  case  are 
as  follows: 

(1)  The  statute  Involved  In  the  Erwln 
Case  applied  to  the  state  at  large,  while  the 
statute  involved  in  the  case  at  bar  applies 
only  to  certain  counties;  (2)  the  statute  In- 
volved in  the  Erwln  Case  applied  only  to  fe- 
male dogs,  while  the  statute  Involved  In  Uie 
case  at  bar  applies  alike  to  all  dogs;  (3) 
the  registration  fee  provided  for  in  the  stat- 
ute Involved  in  the  Erwln  Case  was  $3,  while 
the  registration  fee  prescribed  by  the  stat- 
ute under  consideration  Is  only  $1.50 ;  (4)  the 
registration  provided  for  In  the  statute  in- 
volved in  the  Erwln  Case  was  not  to  be  re- 
newed, while  the  statute  under  consideration 
provides  for  an  annual  registration ;  (5)  the 
balance  remaining  from  the  proceeds  of  the 
registration  required  by  the  statute  involved 
in  the  Erwln  Case,  after  paying  all  exi>en8e8 
Incident  to  the  administration  of  the  statute, 
was  required  to  be  paid  Into  the  common 
school  fund,  while  the  balance  of  such  fund, 
under  the  statute  involved  here,  is  required 
to  be  paid  into  a  "dog  and  stock"  fund,  the 
disposition  of  which  is  provided  for  in  an- 
other statute  (chapter  647  of  the  Private 
Acts  of  1917,  applying  to  the  same  counties). 

In  the  Erwln  Case  this  coart  held  that 
while  dogs  are  property,  as  repeatedly  held 
In  the  earlier  cases  cited  by  the  court  in  that 
case,  they  are  property  of  such  a  character 
that  the  Iiegislature,  In  the  exercise  of  the 
police  power  of  the  state,  has  seen  fit  to 
regulate  the  keeping  of  them  so  as  to  pro- 
tect the  P'.ifety  of  the  people  and  property 
from  their  offensive  and  destructive  propen- 
sities; that  while  the  registration  of  dogs 
and  attaching  collars  to  them  with  tags, 
for  which  the  owner  is  made  to  pay  a  tax, 
will  not  change  their  Inherently  bad  quali- 
ties, the  registration  and  payment  of  the 
tax  "will  probably  reduce  their  number  and 
cause  the  owners  of  them  to  use  greater  care 
to  see  that  they  do  not  harm  the  persona  or 
property  of  others." 

It  was  further  held  in  the  Erwln  Case 
that  the  requirement  of  the  paym«tt  of  the 
registration  fee  was  not  arbitrary  class  leg- 
islation. It  was  further  held  that  the  ob- 
ject of  the  statute  was  the  regulation  of 
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dogs,  and  tbat  tbe  tax  ma  only  an  Incident 
to  the  object  ezpreBsed,  and  was  not  put  Into 
the  statute  primarily  for  the  purpose  of 
raising  revenue. 

We  think  the  same  general  rules  of  con- 
struction and  principles  enunciated  In  the 
Erwln  Case  apply.  In  the  main,  to  the  ques- 
tions presented  by  the  assignments  of  error  Id 
the  case  under  consideration. 

[1]  The  defendant  inatsts  that  section  1 
of  the  statute  under  consideration,  declaring 
that  the  running  at  large  of  dogs  not  regis- 
tered is  a  public  nuisance,  In  certain  coun- 
tlea  of  the  stat^  is  an  arbitrary  discrimina- 
tion against  the  dtUens  of  the  counties 
affected,  and  Is  therefore  unoonstitntional 
and  void. 

This  very  question  was  settled  agalust  the 
contention  of  the  defendant  In  the  cases  of 
Thomas  v.  State,  136  Tenn.  47,  ISS  S.  W. 
fil7.  and  Sullivan  v.  State,  136  Tenn.  184, 188 
S.  W.  1153.  In  those  cases,  and  In  the 
earlier  cases  dted  by  the  court  in  them,  stat- 
utes were  Involved  maMng  it  unlawful  for 
owners  of  live  stock  In  certain  counties  to 
permit  thdr  stock  to  run  at  large,  the  pro- 
visions of  said  statutes  being  Intended  for 
the  protection  of  other  citizens  who  might 
have  growing  croiw  subject  to  damage  by 
live  8to<A:.  It  was  expressly  ruled  In  those 
cases  that  such  statutes  were  not  partial 
class  legislation  in  violation  of  the  Consti- 
tution, since  the  counties  were  properly  sub- 
jected to  the  population  and  dasslflcatlon 
basis. 

[2]  It  Is  next  Insisted  by  the  defendant 
that  the  registering  of  the  dog  does  not 
make  it  any  less  a  public  nuisance,  and  that 
it  is  an  unreasonable  and  arbitrary  enact- 
ment to  provide  that  a  dog  not  registered  is 
a  public  nuisance;  that  the  absence  of  the 
collar,  which  Is  provided  for  a  registered 
dog,  being  no  ground  tor  declaring  such  a 
dog  a  nuisance. 

The  court,  in  the  Erwln  Case,  supra,  used 
this  language: 

"Of  course,  the  registration  of  dogs  and  at- 
taching to  them  collars  with  tags,  for  which 
the  owner  is  made  to  pay  a  tax,  will  not  change 
their  inherently  bad  qualities;  but  it  will 
probably  reduce  their  number  and  cause  the 
owners  of  them  to  use  greater  care  to  see  that 
they  do  not  barm  the  persons  or  property  of 
others." 


W\e  think  the  registering  of  the  dog  and 
requiring  him  to  wear  a  collar,  which  bears  a 
tag  containing  a  number  by  which  the  name 
of  the  owner  can  be  ascertained  on  reference 
to  the  books  In  the  office  of  the  circuit  court 
clerk,  Is  a  reasonable  distinguishing  mark, 
and  the  enactment  that  dogs  not  so  Identi- 
fied are  a  public  nuisance,  when  found  run- 
ning at  large,  while  the  dog  so  identified  is 
permitted  to  run  at  large,  is  not  an  arbi- 
trary and  unreasonable  discrimination.    The 
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states  in  tbe  ezerdse  of  Its  police  power 
through  tbe  Ijegislature,  has  full  power  to 
provide  that  a  dog  may  not  be  allowed  t9 
run  at  large  unless  he  bears  such  mark  of 
Identification.  Such  requirement  will  enable 
the  owner  of  sheep  or  other  property  dam- 
aged by  such  dog,  if  the  dog  should  be  killed 
or  captured,  to  discover  tbe  owner  of  tbe 
dog,  who  may  be  held  liable  for  damages 
for  the  Injury  done  by  him.  Also,  as  held 
In  the  Erwln  Case,  the  requirement  of  a 
small  registration  fee  will  tend  to  reduce  the 
number  of  worthless  dogs. 

The  holding  of  the  court  In  the  Erwln  Case 
is  a  sufficient  answer  to  defendant's  further 
contention  that  it  is  unreasonable  to  require 
all  dogs  to  be  registered,  Including  those 
which  are  too  email  and  weak  to  klU  a  sheep. 
While  the  principal  object  of  the  act  it  may 
be  conceded  Is  to  protect  sheep  and  hogs,  the 
act  is  not  limited  to  that  purpose. 

[3]  It  Is  next  Insisted  that  the  act  In  ques- 
tl<»i  Is  broader  than  its  title,  because  of  the 
provision  of  section  8,  which  provides  that 
tbe  balance  of  the  pro.ceeds  of  the  registra- 
tion fees,  'If  any  remaining,  shall  be  credited 
to  an  account  to  be  opened  and  kept  by  the 
clerk  to  be  known  as  the  'dog  and  stock' 
fund,  and  shall  be  paid  out  as  the  law  In 
such  cases  may  provide."  It  Is  Insisted  that 
this  provision  of  the  act  la  not  germane  to 
tbe  general  subject  of  the  act  which  Is  ex- 
pressed In  tbe  title  "to  regulate  the  keeping 
of  dogs  by  requiring  them  to  be  registered," 
etc. 

In  tbe  Erwln  Case  tbe  title  of  tbe  act 
went  no  further  than  tbe  title  of  tbe  act  In 
the  present  case.  In  that  act  it  was  provided 
tbat  the  balance  of  tbe  proceeds  of  regis- 
tration fees.  If  any  balance  should  remain 
after  paying  all  the  expenses  Incident  to  tbe 
administration  of  tbe  act,  should  go  to  the 
"common  school  fund."  Tbis  court  held 
that  the  tax  was  only  an  Incident  to  tbe 
object  expressed,  and  was  not  much  more 
than  enough  to  cover  the  cost  of  Its  exe- 
cution. The  tax  provided  by  the  statute 
involved  In  that  case  was  twice  as  great  as 
the  tax  provided  by  the  statute  under  con- 
sideration. We  are  therefore  of  tbe  opinion 
that  the  provision  for  tbe  disposition  of 
whatever  balance  of  the  fund  that  might 
remain,  after  the  payment  of  the  expenses 
provided  for  in  same,  is  germane  to  the  gen- 
eral subject  of  the  act,  which  is  the  re- 
quirement of  registration.  It  certainly  is 
not  such  a  distinct  and  severable  subject, 
the  Introduction  of  which  would -render  the 
act  Invalid. 

[4]  It  Is  next  Insisted  that  the  court  erred 
in  overruling  the  motion  to  quash  the  in- 
dictment, because  said  act  violates  article  1, 
section  21,  of  tbe  Constitution  of  the  state, 
In  that  it  takes  property  without  Just  com- 
pensation being  made  therefor;  and  that  it 
also  violates  article  2,  section  28,  of  said 
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Constitatlon,  which  proTides  that  no  one 
species  of  property  from  which  a  tax  may 
be  collected  shall  be  taxed  higher  than  any- 
other  species  of  property  of  the  same  value. 

These  questions  were  ruled  adversely  to 
defendant's  contention  In  the  case  of  State 
▼.  Envta,  supra,  the  court  holding  that  the 
statute  Involved  In  that  case,  which,  In  prin- 
ciple, Is  the  same  as  the  statute  Involved  In 
the  case  under  consideration,  did  not  have 
for  Its  primary  object  the  raising  of  revenue, 
but  was  a  police  regulation,  Its  object  being 
to  regulate  dogs;  that  the  tax  was  only  an 
Incident  to  the  object  expressed,  and  was 
not  much  more  than  enough  to  cover  the  cost 
of  its  execution. 

[6]  The  next  and  last  Insistence  of  the 
defendant  is  that  the  trial  Judge  erred  in 
overruling  the  twelfth  ground  of  defendant's 
motion  to  quash  the  indictment,  which  was 
as  follows: 

"Because  the  said  statute  shows  upon  its  face 
that  the  parties  failing  to  pay  the  dog  tax  are 
not  delinquent  until  the  1st  day  of  October, 
1917.  Hence  no  indictment  can  be  predicated 
upon  said  statute  until  said  time." 


Tlie  twelfth  section  of  the  act  provides 
as  follows: 

"All  dogs  shall  be  registered  or  registratioii 
renewed  in  the  month  of  July  of  each  year  from 
and  after  the  date  of  the  passage  of  this  act, 
and  shall  become  delinquent  •  from  and  after 
the  1st  day  of  October  of  each  year." 

It  Is  a  sufficient  answer  to  this  last  con- 
tention of  the  defendant  to  say  that  he  was 
not  Indicted,  and  is  not  being  prosecuted  for 
his  failure  to  pay  a  registration  fee ;  but  he 
Is  charged  with  owning  and  keeping  and  i>eiV 
mittlng  to  run  at  large  a  dog,  whldh  should 
have  been  registered,  but  which  was  not 
registered.  It  is  provided  in  section  12  of  the 
act  that  all  such  dogs  must  be  registered 
during  the  month  of  July.  The  indictment 
returned  against  the  defendant  charged  blm 
with  keeping  and  permitting  a  dog  to  nm 
at  large  in  September,  1917,  without  first 
having  been  registered,  which  is  a  misde- 
meanor  under  section  6  of  said  act 

It  results  that  we  find  no  error  in  the 
Judgment  of  the  court  below,  and  it  to  af- 
firmed, with  costs.  ' 
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KRYPTON  COAIi  C50.  t.  BVBRSOLBl  et  al. 

(Oonrt  of  Appeals  of  Kentacky.    June  8, 1919.) 

JiTDOiMNT  e=>443(3)— Vacation  in  Bqxjitt— 
Cause — Statute  . 
Petition  alleging  that  plaintiff  herein,  as 
transferee  of  a  coal-mining  lease,  was  sued,  with 
others,  by  defendants  herein,  to  cancel  lease, 
etc.,  that  on  the  fraudulent  representation  of 
defendants  herein  that,  if  plaintiff  would  not 
answer  or  appear  and  would  allow  judgment  to 
be  taken,  defendants  would  execute  a  new 
lease,  plaintiff  in  reliance  allowed  a  default 
judgment,  though  having  a  good  defense,  and 
that  defendants  refused  to  execute  a  lease,  stat- 
ed a  cause  of  action  to  vacate  the  judgment 
for  fraud,  within  Civ.  Code  Prac.  |  618,  snb- 
■ec.  4. 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  the  Krypton  Coal  Company 
against  Clark  Bversole  and  otbers  to  vacate 
a  Judgment  rendered  In  an  action  by  defend- 
ants, as  plaintiffs,  against  plahitlff  herein  and 
others,  as  defendants.  TDemurrer  to  petition 
sustained,  and  petition  dismissed,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Miller  &  Craft,  of  Hazard,  for  appellant. 
John  B.  Eversole,  of  Hazard,  for  appellees. 

OLA.Y,  C.  This  Is  an  Independent  action 
by  the  Krypton  Cbal  Company  against  Clark 
Eversole,  Serena  Eversole,  G.  O.  lewis  and 
Bertie  Lewis  to  vacate  a  Judgment  rendered 
in  an  action  wherein  the  d^^idants  were 
plaintiffs  and  the  Krypton  Coal  Company  and 
others  were  defendants,  on  the  ground  that 
the  Judgment  was  obtained  by  fraud.  A  de- 
murrer was  sustained  to  the  petition,  and  the 
petition  dismissed.    Plaintiff  appeals. 

The  allegations  of  the^  petition  are  In  brief 
as  follows:  dark  Eversole,  Serena  Dversole, 
6.  C.  Lewis,  and  Bertie  Lewis  were  the  own- 
ers of  a  boundary  of  land  in  Perry  county. 
On  October  5,  1913,  they  leased  the  lands,  for 
mining  and  other  purposes,  to  W.  H.  Soper, 
who  transferred  the  lease  to  the  East  Ken- 
tucky Mining  Company,  which  In  turn  trans- 
ferred It  to  the  Krypton  Coal  Company.  The 
lessee  was  to  pay  a  royalty  of  8%  cents  per 
ton.  was  to  mine  suflacient  coal  to  Insure  the 
lessors  an  Income  of  not  less  than  $50  per 
month,  and  was  to  begin  the  operation  as  soon 
as  x)ossIble  after  the  execution  of  the  lease. 
Subsequently  the  lessors  brought  suit  against 
Soper,  the  East  Kentucky  Mining  Company, 
and  the  Krypton  Coal  Company  to  cancel  the 
lease  because  of  a  breach  of  its  terms,  to  recov- 
er royalties  In  the  sum  of  $610.35,  and  asked 
that  they  be  adjudged  a  Hen  on  the  property 
for  that  sum,  and  that  the  property  be  sold. 
The  defendants  were  summoned,  and  the  East 
Kentucky  Mining  Company  filed  a  demurrer 
to  the  petition,  which  was  overruled.    Before 
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Judgment  was  rendered,  Clark  Eversole,  rep- 
resenting himself  and  the  other  plaintiffs  In 
that  action,  came  to  the  president  of  the 
Krypton  Coal  Company  and  told  him  that  If 
that  company  would  file  no  answer  In  said  ac- 
tion, and  would  not  appear  therein,  but  would 
allow  Judgment  to  be  taken,  the  plaintiffs  In 
that  action  would  execute  and  deliver  to  the 
Krypton  Coal  Company  a  new  lease  upon  the 
premises,  containing  the  same  terms  and  con- 
ditions as  the  former  lease.  Relying  upon 
these  statements,  the  Krypton  Coal  Company 
made  no  defense  ,and  allowed  Judgment  to  be 
rendered  by  default.  Thereafter  the  property 
was  sold,  and  purchased  by  the  plaintiffs  In 
that  action,  and  plaintiffs  refused  to  execute 
a  new  lease  to  the  Krypton  Coal  Company. 
At  the  time  said  Judgment  was  rendered  the 
Krypton  Coal  Company  did  not  owe  the  plaln- 
tllfs  In  that  action  any  sum  whatever,  and  the 
terms  of  the  lease  had  not  been  violated,  and, 
had  It  not  been  for  the  representations  of 
Eversole,  the  Krypton  Goal  Company  would 
have  appeared  ta  the  action  and  would  have 
established  these  facts.  The  promises  made 
by  the  plaintiffs  In  that  action  were  made  by 
and  through  Eversole,  for  the  fraudulent  pur- 
pose of  causing  the  Krypton  Coal  Company 
not  to  appear  and  make  defence,  and  at  a 
time  when  the  plaintiffs  In  that  action  had  no 
Intention  of  carrying  out  the  promises. 

Our  Code  provides  that  the  court  in  which  a 
Judgment  has  been  rendered  shall  have  power, 
after  the  expiration  of  the  term,  to  vacate  or 
modify  It  for  fraud  practiced  by  the  success- 
ful party  In  obtaining  the  Judgment  Civil 
Code,  S  518,  subsec.  4.  The  only  question  to  be 
determined,  therefore,  la  whether  the  facts  re- 
lied on  are  sufficient  to  show  fraud.  In  sup- 
port of  the  Judgment  below,  It  Is  argued  that 
the  Krypton  Coal  Comi>any  was  In  court,  that 
It  knew  the  relief  sought,  and  also  knew  that 
Judgment  would  be  rendered  If  no  defense  was 
made.  Hence  it  Is  Insisted  that  that  company 
was  not  deceived  in  any  respect,  but  that  the 
case  Is  one  where,  according  to  the  petition, 
the  plaintiffs  In  the  original  action  merely  re- 
fused to  comply  with  their  contract  to  make 
a  new  lease.  This  contention,  however,  over- 
looks entirely  the  fact  that  the  Krypton  Coal 
Company  had  a  good  defense,  and  that  it  was 
Induced  not  to  make  defense,  but  to  let  Judg- 
ment go,  by  the  fraudulent  promise  that  a 
new  lease  would  be  Executed  to  it.  It  is  not, 
therefore,  a  case  of  mere  breach  of  contract, 
but  a  case  where  a  party  was  lulled  Into  In- 
action and  Induced  to  forego  Its  rights  by  an 
agreement  that  was  never  Intended  to  be 
carried  out.  If  this  was  not  fraud  practiced 
by  the  successful  party  In  obtaining  the  Judg- 
ment, we  are  unable  to  characterize  the  trans- 
action. It  follows  that  the  demurrer  to  the 
petition  should  have  beeii  overruled. 

Judginent  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 
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OATJDIL  et  al.  v.  WAGONER. 
(Coort  of  Appeals  of  Kentucky.    May  23, 1919.) 

1.  Cdbtbst  *=»12(1)— Right  o»  Life  Tenant 
TO  Mining  Rotaltixs. 

Where  coal  mines  were  opened  and  oper- 
ated during  the  lifetime  of  and  under  lease  from 
a  wife,  the  owner,  her  husband  after  her  death 
as  life  tenant  by  curtesy  by  law  was  entitled 
to  the  whole  of  the  royalties  due  from  the  op- 
eration. 

2.  ReuAINDBBS    «=»14r-TENANT    BY   OUBTEBT 
— PUBCHASE  FBOU  REUAINt)EBMEN. 

Where  children  of  a  wife,  'who  owned  and 
leased  coal  lands,  inherited  their  interest  with 
the  burden  impressed  on  the  land  that  the  Bur- 
Tiring  husband  as  life  tenant  by  curtesy  was 
entitled  to  the  royalties  or  rentals  from  the  coal 
lease,  a  mining  company  by  its  purchase  from 
the  remaindermen  took  no  greater  interest  than 
was  owned  by  them,  and  its  rii^ts  are  subject 
to  the  life  tenant  husband's. 

3.  Mines  and  Minbbau  «=s>79(1)— Right  to 
Recovbb  Rotaltieb— Payment  or  Rental. 

The  fact  that  a  coal  mining  company  pays 
to  a  husband,  life  tenant  by  curtesy  of  his  wife's 
coal  lands  leased  by  her  to  another  company, 
which  sold  to  the  first,  a  stipulated  annual 
rent  for  use  of  certain  buildings  on  the  land, 
and  for  the  right  to  haul  over  It  coal  from 
other  lands,  docs  not  preclude  the  life  tenant 
husband  from  recovering  from  the  company  his 
part  of  the  royalties  due  from  the  operation  of 
mines  on  the  land. 

Appeal  ftTMn  arcnlt  Court,  Pike  CJounty. 

Action  by  Tobias  Wagoner  against  J.  D. 
Caudll  and  others.  From  judgment  (or  plain- 
tiff, defendants  appeal.    Affirmed. 

Stratton  &  Stephenson,  of  Pikevllle,  for 
appellants  Caudll  and  Mullins. 

Cllne  ft  Steele,  of  Pikevllle,  for  appellant 
Mossy  Bottom  Mining  Co. 

Roscoe  Vanover,  of  Pikevllle,  for  appellee. 

CLARKE,  J.  the  question  presented  by 
this  appeal  Is  whether  appellee  Tobias  Wag- 
oner, life  tenant  by  curtesy  of  22%  acres  of 
land.  Is  entitled  as  adjudged  to  one-third  of 
the  royalties  due  on  the  coal  mined  there- 
from, by  appellant  Mossy  Bottom  Mining 
Company. 

The  land  was  leased  by  appellee  and  his 
wife,  Caroline  M.  Wagoner,  who  owned  the 
land,  to  the  Wagoner  Coal  Company,  and 
the  mines  were  opened  and  worked  for  a  time 
during  her  lifetime  by  that  company  under 
its  lease.  After  the  death  of  Caroline  M. 
Wagoner,  and  while  the  mines  upon  the  land 
were  being  operated  by  the  Wagoner  Coal 
Company  under  its  lease,  a  controversy 
arose  between  the  life  tenant,  Tobias  Wagon- 
er, and  his  children,  who  Inherited  the  re- 
mainder interest  in  the  land  from  their  moth- 


er, as  to  whom  tbe  royalties  were  due  under 
the  lease;  and,  in  a  suit  which  grew  out  of 
that  controversy,  an  agreed  judgment  was 
entered  adjudging  to  the  life  tenant  one-third 
of  the  royalties  and  to  the  remaindermen 
the  remaining  two-thirds  thereof. 

Thereafter  the  Wagoner  Coal  Company, 
having  encountered  financial  trouble,  ceased 
its  mining  operations,  and  in  the  settlement 
of  its  affairs  its  lease  was  sold  to  the  appel- 
lant Mossy  Bottom  Mining  Company,  which, 
however,  seems  to  have  abandoned  its  lease, 
when  it  subsequently  purchased  an  undivided 
four-fifths  interest  in  tbe  land  from  the  re- 
maindermen, and  thereafter  resumed  opera- 
tion of  the  mines  theretofore  opened  upon 
the  land,  and  it  now  denies  that  the  life  ten- 
ant is  entitled  to  any  royalties  from  the  oper- 
ation of  the  mines,  and  complains  of  a  Judg- 
ment in  his  favor  for  one-third  thereof,  but 
admits  liability  to  an  infant  remainderman 
whose  undivided  one-fifth  interest  it  has  not 
acquired,  for  a  proportional  part  of  a  rea- 
sonable royalty  upon  coal  mined,  conceded 
to  be  ten  cents  per  ton,  and  a  judgment  was 
entered  in  favor  of  this  remainderman  upon 
that  basis,  of  which  no  complaint  is  made. 

[1-3]  Since  the  very  same  mines  that  are 
now  being  operated  were  opened  and  operated 
during  the  lifetime  and  under  lease  from 
Caroline  M.  Wagoner,  there  la  no  doubt,  un- 
der the  authorities,  that  the  life  tenant  by 
curte^  was  by  law  entitled  to  the  whole  of 
the  royalties  due  from  such  operation.  See  9 
B.  C.  L.  579;  James  H.  Seager,  Ouardian, 
v.  Gertrude  C.  McCabe,  92  Mich.  186,  52  N. 
W.  299,  16  L.  R.  A.  247;  Deffenbaugh  v. 
Hess,  226  Pa.  638,  74  Atl.  608,  36  L.  R.  A 
(N.  S.)  1099  and  notes.  So  except  for  the 
judgment  In  the  litigation  between  appellee 
the  life  tenant  and  his  children,  the  remain- 
dermen, which  fixed  their  respective  inter- 
ests in  these  royalties,  appellee  would  clearly 
have  been  entitled  to  the  whole  of  same;  but, 
reoognlzlng  the  binding  effect  of  that  judg- 
ment, he  is  in  this  action  claiming,  and  was 
awarded  by  the  judgment  herein,  but  one- 
third  thereof.  Since  the  land  had  been  thor- 
oughly Impressed  as  mineral  lands  and  the 
mines  in  question  had  been  opened  and  oper- 
ated by  the  owner  in  her  lifetime,  which 
under  the  authorities  above  cited  fixed  upon 
her  surviving  husband  entitled  to  curtesy  the 
right  to  the  royalties  or  rentals  therefrom.  It 
Is  quite  clear  that  the  remaindermen  Inher- 
ited their  interests  in  the  land  with  this 
burden  thoroughly  Impressed  upon  it,  and 
that  the  Mossy  Bottom  Mining  Company  by  its 
purchase  from  these  remaindermen  took  no 
greater  Interest  in  the  land  than  that  owned 
by  them,  and  its  rights  in  the  land,  just  as 
were  their  rights,  are  subject  to  tbe  life  ten- 
ant's rights  therein,  and  It  is  only  because  of 
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the  compromise  Jadgment  between  Its  gran- 
tors and  tbe  life  tenant  that  it  is  entitled, 
to  any  part  of  royalties  due  from  the  op- 
eration of  the  mines  during  the  life  ten- 
ant's occupancy.  Nor  does  the  fact  that  the 
Mossy  Bottom  Mining  Company  is  paying  to 
the  life  tenant  a  stipulated  annual  rental  for 
the  ase  of  certain  buildings  upon  the  land, 
and  for  the  right  to  haul  orer  this  land  coal 
it  mines  from  other  land  acquired  from  other 
resources,  preclude  tlie  appellee  from  re- 
covering his  part  of  the  royalties  due  from 
the  operation  of  the  mines  on  this  land,  since 
it  is  clear  that  these  payments  are  not  made 
nor  intended  by  either  party  as  a  settlement 
oi!»  waiver  of  royalties  on  coal  Qiined  from  the 
land,  but  are  foi^  rights  to  use  the  surface 
recognized  and  contracted  for  by  the  parties 
as  additional  to  the  right  to  operate  the 
mines  thereon. 
Wherefore  the  Judgment  is  afOrmed. 


PHELPS  et  al.  ▼.  STONER'S  ADM'B  et  aL 
(Court  of  Appeals  of  Kentucky.    May  30, 1019.) 

1.  Wiixs  4=»476— Rttlks  o»  Constettotion. 

In  arriTing  at  testator's  intention,  all  parts 
of  the  will  and  codicils  thereto  must  be  look- 
ed to. 

2.  Wilis  «=»439— CONBTBTJOTIOW— iNTBWnOW. 

The  Intention  of  a  testator  must  be  applied, 
provided  it  does  not  conflict  with  any  establish- 
ed pubUc  policy,  or  is  not  otherwise  prohibited 
by  law. 

S.  WlIXB  «=3>43&— CoRSTB1T01<I0«r. 

The  rule  that  the  inteation  of  a  testator 
must  be  given  effect  is  an  absolute  one,  and 
imposes  upon  the  courts  an  imperatlTe  duty, 

4.  Wills   «=»449— CoNsraTJonoN— Pbbbotcp- 
TIOR8— Intestacy. 

It  will  be  presumed  that  a  testator  intends 
to  dispose  of  iiis  entire  property,  and  not  merely 
to  change,  from  that  provided  by  law  in  case 
of  intestacy,  the  devolution  of  a  small  portion 
of  it. 

5.  Wills  «=3614(5)— Oowstbuctiok— liira  Bs- 

TATK. 

A  will  giving  property  to  a  certain  person, 
and  a  codicil  in  wiiich  testator  attempted  to  dis- 
pose of  the  entire  property  left  to  such  person 
after  her  death,  held  to  create  only  life  estate 
in  the  person  to  whom  the  property  was  first 
given. 

&  Wills  «b»616(1)— Life  Kktativ— Powbb  or 

DiBPOBITIOIT. 

Where  a  life  estate  only  is  given,  with  pow- 
er of  disposition,  a  limitation  over  in  a  will  will 
be  upheld. 

7.  Wills  «s»816(9) — Oohstbuotion— Life  Ba- 

TAXB. 

A  codicil,  providing  that  a  certain  person 
could  keep  a  farm  during  his  life  if  he  desired. 
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"and  leave  It  so  some  of  my  family  can  own 
it,"  held  not  to  revoke  a  clause  in  the  will  to 
the  effect  that  the  farm  should  be  sold  prefer- 
ably to  one  of  the  family,  but  only  to  postpone 
the  sale  until  the  person  who  was  allowed  to 
keep  it  should  withdraw  his  desire  to  farther 
occupy,  or  should  die. 


8.  Wills  ®=>535— Exclusion  of  Heibs. 

A  clause  in  a  will,  "It  is  my  desire  that  F. 
shall  never  have  a  dollar  of  my  estate,"  cannot 
deprive  F.  of  his  inheritance,  unless  in  adcUtiou 
there  is  a  disposition  made  of  the  property  by 
the  will,  or  one  provided  for  therein. 


Appeal  from 
County. 


Circuit  Court,  Montgomery 


Suit  by  Mary  F.  Stoner's  Administrator 
and  others  against  Frank  Phelps  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

E.  C.  O'Rear  and  J.  O.  Jones,  both  of 
Frankfort,  and  R.  O.  Kern,  of  Mt  Sterling, 
for  appellants. 

ChBS.  D.  Grubbs  and  Robert  H.  Winn, 
both  of  Mt  Sterling,  for  appellees. 

THOMAS,  J.  This  suit  was  filed  by  the 
administrator  with  the  will  annexed  of  Mary 
F.  Stoner  and  certain  devisees,  for  the  pur- 
pose of  obtaining  a  judicial  constructioa  of 
the  will  of  the  testatrix.  Some  of  the  dev- 
isees who  did  not  Join  as  plalntUTa  were 
made  defendants,  as  were  also  the  appellants, 
Frank  Phelps,  Hugh  Atkinson,  and  Mary 
Lou  Atkinson,  aU  of  whom  are  heirs  at  law 
of  the  testatrix,  but  were  not  devised  any- 
thing by  her  will  or  any  of  the  codicils  at- 
tached thereto.  The  court  by  Its  Judgment 
construed  the  will  and  codicils  so  as  to  dis- 
pose of  all  of  the  property  of  the  testatrix, 
and  in  a  manner  which  deprived  appellants  of 
all  Interest  therein,  and,  complaining  of  that 
Judgment,  they  prosecute  ttiis  appeal. 

The  will  and  codicils  were  written  by  the 
testatrix,  and,  as  she  says,  "without  con- 
sulting any  one."  The  will,  which  1»  dated 
May  20,  1901,  contains  16  clauses,  and  there 
are  three  codlcUs,  the  first  of  which  is  dated 
March  20,  1906;  the  second  is  not  dated, 
and  the  third  bears  date  of  August  14,  1906. 
The  first  eight  clauses  of  the  will  have 
nothing  to  do  with  this  controversy.  Spe- 
cific devises  and  bequests  are  made  In  them, 
none  of  which  Is  called  In  question.  The 
ninth  clause  reads: 

"After  these  bequests  are  complied  with,  and 
my  debts  paid,  the  remainder  of  my  estate  I 
want  equally  divided  between  my  brothers  and 
sisters,  namely:  Lucy  Atkinson,  Sally  Berry, 
Amanda  Clay,  Margaret  Burgin,  William  T. 
and  John  S.  Phelps." 

Immediately  following,  in  the  tenth  clause^ 
the  testatrix  says: 
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"The  part  of  my  estate  bequeathed  to  my  sia- 
ter,  Margaret  Bargin,  I  want  to  be  used  for  her 
comfort  while  she  lives,  and  at  her  death  what 
la  left  of  it,  to  be  equally  diTided  between  my 
sisters  Sally  Berry  and  Amanda  Clay  and  my 
brother,  WlUiam  T.  Phelps." 

She  made  other  limiting  proTislons  In  sub- 
sequent clauses  of  the  original  will  with  ref- 
erence to  the  interests  devised  to  her  sis- 
ters Amanda  Clay  an4  Sally  Reppart,  and  in 
the  first  codicil,  with  reference  to  the  part 
of  her  estate  devised  to  her  sister  Lucy  At- 
kinson,  she  says: 

"At  my  sister  Lacy  Atkinson's  death,  I  want 
her  daughter,  Mary  Loo,  to  have  1,200  dollars 
of  her  estate,  and  the  balance  to  be  equally 
divided  between  the  following  named  nieces  and 
nephews,  Sally,  Margaret  and  Ann  Clay;  and 
WilUam  P.  Oldham." 

Further  along  in  that,  codicil  it  is  provided 
that: 

"If  my  brother,  William  T.  Phelps  and  sis- 
ter, Sally  Berry,  desire  it,  I  want  them  to  lieep 
the  farm  and  everything  on  it  their  lifetime. 
I  bequeath  it  to  them  Cor  that  period,  by  re- 
questing them  to  look  after  my  sister,  Amanda 
Clay,  and  her  unmarried  daughters.  I  leave 
everything  in  their  hands,  knowing  they  will 
decide  everything  with  judgment  and  wisdom.  I 
now  revoke  the  gift  of  four  hundred  dollars  be- 
queathed to  my  nephew  Frank  Phelps,  and  be- 
queath the  same  to  my  nephew,  William  P.  Old- 
ham. It  is  my  desire  that  Frank  Phelps  shall 
never  have  a  dollar  of  my  estate." 

The  second  codicil  has  no  bearing  upon  any 
questions  involved,  and  the  third  and  last 
codicil  is  in  these  words : 

"I  have  made  these  changes  without  consult- 
ing any  one.  I  want  them  strictly  carried  out, 
without  any  opposition.  If  my  brother,  William 
T.  Phelps,  desires  it  I  want  him  to  keep  the 
farm,  his  and  my  sister  Sally  Berry's  lifetime, 
and  leave  it  so  some  of  my  family  can  own  it. 
I  have  every  confidence  in  him  and  know  he 
wUl  do  what  is  just  and  right.  I  now  set  my 
name  to  this.  This  August  14th,  1906.  Mary 
P.  Stoner." 

The  original  will  named  the  two  brothers, 
William  T.  and  John  S.  Phelps,  as  executors, 
but  before  the  death  of  the  testatrix  John 
S.  Phelps  died,  and  in  the  first  codicil  the 
coexecutor  first  named,  William  T.  Phelps, 
is  made  sole  executor.  The  fourteenth 
clause  of  the  original  will  provides  that: 

"If  any  of  my  family  want  the  farm  on  which 
I  live,  I  want  my  executors  after  consultation 
with  my  sisters  to  fix  a  price  on  it,  and  sell  and 
convey  to  the  purchaser.  If  none  of  the  family 
want  it,  I  direct  my  executors  to  sell  it,  either 
publicly  or  privately,  as  they  think  best,  and  I 
hereby  give  them  fvdl  power  to  convey  it  to  the 
purchaser." 

The  chief  points  of  controversy,  and  the 
storm  center  around  which  the  legal  battle 
revolves,  grows  out  of  the  effect  of  the  at- 
tempt in  the  first  codicil  to  limit  the  estate 


given  Lucy  Atkinson  by  the  ninth  clause  of 
the  will,  and  the  construction  to  be  given 
the  last  codicil  of  date  August  14,  1906.  Ap- 
pellants contend  that  by  the  last  codicil  the 
testatrix  intended  to  and  did  revoke  in  its 
entirety  the  disposition  made  of  her  prop- 
erty in  clause  9  of  the  will,  and  gave  there- 
in to  her  brother  W.  T.  Phelps,  as  Ills  sole 
interest  in  her  fa;;m,  an  estate  for  and  dur- 
ing his  lifetime  and  that  of  his  sister  Sally 
Berry;  tliat  it  revoked  the  life  estate  in  the 
farm  previously  given  to  Sally  Berry  by  the 
first  codicil,  and,  in  addition,  that  W.  T. 
Phelps  in  that  codicil  was  given  tlie  power 
to  dispose  of  the  fami  or  'leave  it"  to  some 
member  of  the  testatrix's  family;  and  that, 
since  W.  T.  Phelps  died  after  the  death  bt 
the  testatrix  without  making  disposition  of 
the  ftirm,  it  passed  as  undevised  property, 
and  that  appellants  are  entitled  to  their  dis- 
tributive share  therein.  The  appellants 
Hugh  and  Mary  Ix>u  Atkinson  further  con- 
tend that  if  they  should  be  mistaken  as  to 
the  efTect  of  the  last  codicil  revoking  tho 
ninth  clause  of  the  will,  then  the  attempted 
limitation  in  the  first  codicil  of  the  share 
which  Lucy  Atkinson  took  under  the  ninth 
clause  of  the  will  is  null  and  void,  and  that, 
being  the  sole  heirs  of  Jolm  W.  Atkinson,  a 
deceased  son  of  Lucy  Atkinson  (the  devisee) 
also  deceased,  th^  are  entitled  by  inherit- 
ance to  one-half  of  the  interest  devised  to 
Lucy  Atkinson  in  clause  9  of  the  will.  The 
judgment  disallowed  all  of  the  contentions 
made  by  appellants,  and  we  are  called  npoa 
to  determine  whether  that  judgment  is  cor- 
rect 

Before  adverting  to  a  consideratioQ  of  the 
questions  involved  and  the  application  of 
well-known  rules  for  tlie  construction  of 
wills,  we  deem  it  necessary  to  make  a  brief 
statement  of  the  surroundings  of  the  testa- 
trix. The  farm,  which  is  practically  all  of 
the  residue  of  the  estate  covered  by  clause 
9  of  .the  will,  and  which  is  the  only  property 
mentioned  in  the  last  codicil,  was  one  upon 
which  the  testatrix  resided,  and  It  contained 
371  acres.  She  was  a  widow  without  chil- 
dren, as  was  also  her  sister  Sally  Berry; 
her  brother  William  T.  Phelps  was  a  bache- 
lor, and  he  and  Sally  Berry  had  for  a  long 
time  resided  with  the  testatrix  upon  her 
farm.  They  were  very  much  attached  to 
one  another,  as  appears  to  have  been  true 
as  between  the  testatrix  and  her  other 
brothers  and  sisters.  The  will  breathes 
throughout  a  fair  and  equitable  desire  on 
the  part  of  the.  testatrix  to  deal  justly  with 
her  living  brothers  and  sisters  and  the  chil- 
dren of  those  who  were  deceased.  It  also 
appears  from  express  terms  in  the  will  that 
the  testatrix  had  great  confidence  in  her 
two  brothers,  William  T.  and  John  S.  Phelps, 
and  in  her  sister  Sally  Berry.  It  further 
appears  that  it  was  the  desire  of  the  testa- 
trix that  when  the  farm  should  be  sold  for 
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flniil  dlstribntion  some  member  of  her  family 
shonld  be  given  preference  as  purchaser,  pro- 
vided any  of  them  desired  It,  at  the  price  to 
be  agreed  upon  by  the  devisees.  It  is  equally 
apparent  that.  Inasmuch  as  the  brother  W. 
T.  Phelps  and  the  sister  Sally  Berry  were 
both  old  and  childless,  the  testatrix  wished 
that  they  should  continue  to  occupy  as  their 
home  throughout  their  lives,  If  they  so  de- 
sired, the  one  in  which  they  had  long  resided 
with  ber.  With  these  preliminary  statements, 
we  will  as  briefly  as  possible  undertake  to  de- 
termine the  true  construction  of  the  portions 
of  the  will  and  codicils  in  controversy. 

[1,2]  Perhaps  there  is  no  rule  of  law  more 
firmly  established  than  the  one  requiring 
courts  in  construing  wUls,  as  well  as  other 
writings,  to  first  determine  the  intention  of 
the  testator,  or  the  one  who  executed  the 
writing,  and  to  give  and  apply  that  construc- 
tion which  accords  with  and  carries  out  that 
intention ;  and,  in  arriving  at  such  inten- 
tion, all  parts  of  the  will  and  codicil  or  codi- 
cils must  be  looked  to.  In  the  recent  case 
of  Dickson  v,  Dickson,  180  Ky.  423,  202  S. 
W.  891,  L.  R.  A.  1918F,  765,  In  stating  the 
duty  of  the  court  in  such  cases,  it  was  said : 

"Many  roles  prevail  *   *   *  as  aids  to  assist 


are  attached  (in  applying  this  rule)  is  equal- 
ly well  established,  since  they  are  parts  of 
the  will  itself,  and  must  be  construed  as  if 
the  whole  constituted  one  instrument.  40 
Cyc.  1421 ;  Beall  v.  Cunningham,  3  B.  Mon. 
890,  89  Am.  Dec.  469. 

[3, 4]  The  rule  Just  discussed  is  an  at>- 
solute  one,  and  it  Imposes  upon  the  courts 
an  imperative  duty ;  i  &,  to  give  that  con- 
struction to  the  will  which  will  carry  out 
the  Intention  of  the  testator  as  shown  by  a 
consideration  of  the  whole  of  it.  A  rule  of 
presumption  useful  for  the  purpose-  of  as- 
sisting the  courts  In  determining  the  testa- 
tor's intention  is  that  it  will  not  be  presumed 
that  a  testator  intended  to  die  intestate  as 
to  any  of  his  property.  In  other  words,  that 
it  will  be  presumed  that  when  a  testator  at- 
tempts to  formulate  and  execute  bis  will, 
which  is  a  most  solemn  and  important  act, 
he  intends  to  dispose  of  his  entire  property, 
and  not  merely  to  change  (from  that  pro- 
vided by  law  in  case  of  Intestacy)  the  dev- 
olution of  a  small  portion  of  it.  Cases  from 
this  court  applying  that  rule  are  Dickson  v. 
Dickson,  supra;  Newcomb  v.  Fidelity  Trust 
Co.,  108  S.  W.  911,  S3  Ky.  Law  Rep.  41; 
Thomas's  Bx'r  v.  Thomas's  Gdn.,  110  S.  W. 

courts    in    construing"    wiUs.      "Chief"' amoni  j  ^-^  ^y  Daw  Rep.  700;    Howard  v.  Cole. 

them,  and  indeed  the  one  which  surrenders  to  j  124  Ky.  812,  100  8.  W.  225,  30  Ky.  Law  Rep. 

no  other,  is  that  the  intention  of  the  testator  j  1027;    and  many  others  to  whidi  reference 

as  gathered  from  the  four  comers  of  his  will  I  might  be  made.    Guided  by  these  two  lead- 


shall  prevail." 

In  the  case  of  Peynado's  Devisees  v.  Pey- 
nado's  Hix'r,  82  BCy.  6,  In  stating  this  gov- 
erning rule  of  construction,  this  court  said : 

"But  when  the  language,  whatever  may  be  its 
purity  or  defects,  expresses  the  intention  of  the 
testator  in  making  a  lawful  disposition  of  his 
property,  that  intention  will  be  the  polestar  to 
guide  the  court  in  interpreting  the  meaning  of 
his  words  and  construing  the  composition  of  his 
testament." 

Many  other  cases,  both  foreign  and  domes- 
tic, might  be  referred  to,  but  it  would  ren- 
der this  opinion  too  long  to  do  so,  and  we 
will  content  ourselves  with  citing  only  the 
following  from  this  court:  Citizens'  Trust 
Co.  V.  Fidelity  Trust  Co.,  136  Ky.  540,  124 
S.  W.  824;  Whitaker  v.  Whltaker,  166  Ky. 
632,  179  S.  W.  584;  Compton  v.  Moore,  167 
Ky.  667,  181  S.  W.  360;  O'Rear  v.  Bogle, 
157  Ky.  666,  168  S.  W.  1107;  Patrii*  v. 
Patrick,  135  Ky.  307,  122  S.  W.  159;  and 
Trustees  Presbyterian  Church  of  Somerset 
V.  Mlze.  181  Ky.  567,  205  S.  W.  674.  In  all 
the  cases  it  is  held,  and  in  all  the  text-books 
It  is  stated,  that  whenever  the  lntentl<MDi  of 
tlie  testator  can  be  gathered  from  the  lan- 
guage employed  as  contained  within  the  four 
comers  of  the  entire  will  and  in  all  of  its 
codicils,  such  intention  must  be  applied,  pro- 
vided it  does  not  conflict  with  any  estab- 
lished public  policy  or  Is  not  otherwise  pro- 
hibited by  law.  l^t  codicils  may  be  looked 
to  in  connection  with  the  wills  to  whldi  they 


lug  rules,  we  are  convinced  that -there  is 
no  serious  difficulty  in  ascertaining  what 
the  testator  meant  and  Intended  by  the 
clauses  of  the  will  and  the  codicils  involved. 

[6]  Reading  the  ninth  clause  of  the  will 
in  connection  with  the  one  in  the  first  codi- 
cil limiting  the  estate  of  Lucy  Atkinscm,  it 
is  perfectly  manifest  that  the  intention  of 
the  testatrix  was  to  limit  the  Interest  of  Mrs. 
Atkinson  to  that  of  only  a  life  estate;  While 
it  is  not  expressly  stated,  in  either  the  will 
or  the  codicil  containing  the  clause  of  limi- 
tation, that  the  estate  Is  only  for  the  life  of 
Mrs.  Atkinson,  by  implication  such  was  the 
intention  of  the  testatrix.  The  codicil  does 
not  attempt  to  dispose  of  any  part  of  Mrs. 
Atkinson's  portion  given  to  her  under  the 
ninth  clause  "which  may  be  left"  at  her 
death,  but  it  attempts  to  and  does  dispose 
of  all  of  it  after  her  death,  clearly  showing 
that  It  was  the  Intention  of  the  testatrix  that 
Mrs.  Atldnson  should  enjoy  it  only  during 
her  life.  The  limitation  would  scarcely  have 
been  more  definite  or  any  clearer  if  it  had 
been  expressly  stated  that  Mrs.  Atkinson 
took  only  a  "life  interest." 

Upon  this  point  it  is  urged  that  the  at- 
tempted limitation  in  the  codicil  is  incon- 
sistent with  the  absolute  estate  given  to 
Mrs.  Atkinson  in  the  ninth  clause  of  the 
will,  and  that  under  the  doctrine  of  the 
cases  of  Clay  v.  Ghenault,  108  Ky.  77,  55  S. 
W.  729,  21  Ky.  Law  Rep.  1485,  Dulaney  v. 
Dulaney,  79  S.  W.  195,  25  Ky.  Law  Rep. 
1659,  Becker  et  aL  v.  Roth  et  at,  132  Ky. 
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429,  116  S.  W.  781,  NeUwn  t.  Nelson,  140 
Ky.  410,  131  8.  W.  187,  Ball  v.  Hancock,  82 
Ky.  107,  Mitchell  T.  Campbell,  94:  Ey.  347,  22 
S.  W.  649,  18  Ky.  Law  Eep.  163,  Pedlgo's 
E3s'r  V.  Botts,  89  S.  W.  164,  28  Ky.  Law 
Bep.  196,  Commonwealth  t.  Stoll's  Adm'r, 
132  Ky.  234,  114  S.  W.  279,  116  S.  W.  687  (on 
petition  for  rehearing),  Trostees  Presbyterian 
Church  of  Somerset  t.  Mlze,  supra,  and 
others  which  could  be  cited.  It  Is  void,  and 
that  under  the  ninth  clause  of  the  will  Mrs. 
Atkinson  took  an  absolute  estate  in  the  por- 
tion of  the  property  therein  devised  to  her, 
unaffected  by  the  limitation  attempted  to 
be  imposed  in  the  first  codicil.  This  would, 
no  doubt,  be  true  if  the  terms  of  the  will 
creating  the  estate  in  Mrs.  Atkinson  were 
similar  to  those  Involved  in  the  cases  refer- 
red to.  But  to  our  minds  they  are  entirely 
dissimilar.  In  each  of  these  cases  the  wills 
involved,  or  the  portions  of  them  afFectlng 
the  Interests  under  consideration,  conferred 
upon  the  devisee  an  absolute  estate,  with 
full  and  unlimited  power  of  disposition,  and 
the  right  to  exercise  such  acts  with  reference 
to  the  property  and  of  control  and  dominion 
over  it  as  could  be  done  only  by  an  owner 
In  fee  simple,  ^e  attempted  limitation  in 
these  cases  whidi  the  court  denied  effect 
purported  to  operate  only  upon  whatever 
portion  of  the  property  devised,  If  any, 
which  the  devisee  might  not  himself  dispose 
of.  There  was  no  attempt  in  any  of  the 
limiting  clauses  of  the  wills  involved  to  cur- 
tall  or  restrict  in  any  manner  the  right  and 
power  of  the  devisee  to  make  such  disposi- 
tion of  the  property  as  he  saw  proper,  and 
the  court  construed  such  provisions  to  mani- 
fest an  Intent  on  the  part  of  the  testator  to 
create  in  the  devisee  an  absolute  estate; 
that  it  was  not  the  Intention  of  the  testator 
to  create  any  less  than  an  absolute  estate 
by  attempting  to  dispose  of  any  portion  of 
the  property  undisposed  of  by  the  devisee. 
Thus  in  the  Chenault  Case  the  testator  pro- 
vided In  a  codldl  to  his  will,  in  which  he 
had  given  an  absolute  estate  to  his  scm  with 
"the  right,  privilege  and  power  to  ♦  •  ♦ 
convey  his  part  of  said  land,  and  make  the 
purchaser  a  good  title  thereto";  that  if 
any  of  the  proceeds  arising  from  the  sale 
should  at  the  time  of  the  death  of  the  son 
without  children  be  invested  in  other  lands, 
then  such  lands  should  revert  back  to  the 
estate  of  the  testator;  and  it  was  held  that 
Riich  attempted  limitation  was  Inconsistent 
with  the  fee,  and  was  therefore  void. 

In  the  Dulaney  Case,  after  having  given 
the  devisee  an  absolute  estate,  the  will  said : 

"If  any  one  of  my  children  should  die  and 
leave  property  belonging  to  me,  one-half  they 
can  will  to  whom  they  please,  if  they  have  no 
legal  heirs;  the  other  one-baU  is  to  go  to  my 
living  heirs." 

It  was  held  that  the  attempted  limitation 
was  void  because  it  purported  to  operate 


only  npon  property  which  the  devisee  might 
leave  undisposed  of  at  his  death. 

[6]  The  same  distinction  is  recognized  in 
the  other  cases  referred  to,  it  being  stated 
in  the  latest  one,  Trustees  Presbyterian 
Church  of  Somerset  v.  Mlze,  thus: 

'That  where  property  is  devised  to  one  abso- 
lutely, with  the  power  of  unlimited  dispositJon 
of  the  property,  and  by  an  afterciause  of  a  will 
it  is  attempted  to  devise  over  an  undisposed  of 
remainder  of  the  property,  the  limitation  over 
la  void." 

All  the  cases  held  that  where  a  life  estate 
only  is  given,  with  power  of  disposition,  the 
limitation  over  will  be  upheld. 

In  the  case  before  us  the  testatrix  did  not, 
either  expressly  or  impliedly,  confine  the 
operation  of  the  limitation  in  the  first  cod- 
icil of  her  wUl  to  any  remainder  of  the  prop- 
erty which  might  be  left  at  the  death  of 
Mra  Atkinson,  or  to  any  portion  of  It  which 
she  might  not  dispose  of.  On  the  contrary, 
the  limitation  expressly  disposes  of  the  en- 
tire property  after  the  death  of  Mrs.  At- 
kinson. Such  limitations  have  universally 
been  upheld  by  this  court  upon  the  ground 
that  to  do  otherwise  would  violate  the  plain 
and  manifest  intention  of  the  testator.  It 
results,  therefore,  that  tlie  portion  of  the 
Judgment  now  under  review  cannot,  and  wUl 
not,  be  disturbed. 

This  brings  us  to  the  secon4  contention 
as  to  the  effect  of  the  last  codldl,  which  at- 
tempts to  deal  only  with  the  home  farm  of 
the  testatrix,  containing  871  acres,  and  which 
constituted  the  great  bulk  of  her  property. 
By  the  fourteenth  clause  of  the  will  it  was 
provided  how  that  farm  could  be  sold,  but 
in  the  previous  tenth  clause  William  T. 
Phelps  was  given  the  privilege,  if  he  desired 
it,  to  run  and  operate  the  farm  for  five  years. 
At  the  time  of  the  writing  of  the  first  cod- 
icil, five  years  after  the  date  of  the  will, 
one  of  the  brothers  had  died.  This  fact  no 
doubt  induced  the  testatrix  to  provide  in  the 
first  codldl  that  her  brother  WUUam  T. 
Phelps,  and  her  sister  Sally  Berry,  if  they 
desired  it,  might  keep  the  farm  and  every- 
thing on  it  their  lifetime,  conditioned  that 
they  look  after  the  Bister  of  the  testatrix, 
Amanda  Clay,  and  her  unmarried  daughters. 
This  was  perhaps  superinduced  by  the 
thought  that  the  brother  and  sister,  to  whom 
the  privilege  of  occupying  the  farm  for  th^r 
lifetime  was  given,  were  getting  old,  would 
soon  die,  and  that  the  sale  provided  for  by 
the  fourteenth  clause  of  the  will  would  be 
postponed  for  only  a  short  while,  even  If 
the  right  to  occupy  for  life  were  exerdsed  by 
the  brother  and  sister.  l%e  same  might  be 
said  with  reference  to  the  right  of  occupancy 
for  life  by  W.  T.  Phelps  under  the  last  cod- 
ldl. Under  it  he  could  ke^  the  farm  dur- 
ing his  and  his  sister  Sally  Berry's  Ufettme 
U  he  desired.    If  be  did  not  desire  to  ez8r> 
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dse  that  prlTilege,  he  was  not  comi)eIl«d  to 
do  so,  nor  would  there  be  any  life  estate  or 
life  right  of  occupancy  In  him  if  he  saw 
proper  to  surrender  it  before  his  death.  Dur- 
ing the  occupancy,  however,  the  sale  provid- 
ed for  would  be  postponed;  or,  If  made, 
wonld  be  subject  to  his  right.  Clearly  it 
was  the  Intention  of  the  testatrix  by  this 
codldl  to  provide  in  unmistakable  terms  a 
home  for  her  brother  and  sister  so  long  as 
they  desired  to  occupy  It.  This,  to  our  minds, 
is  perfectly  manifest  unless  (as  is  contended) 
the  clause,  "and  leave  it  so  some  of  my 
family  can  own  it^"  found  in  the  last  codicil, 
was  intended  to  and  did  create  In  W.  T. 
Phelps  the  power  to  dispose  of  the  farm.  If 
the  clause  did  not  create  such  a  power,  then 
the  codicil  did  no  more  than  to  make  .the 
foregoing  provisions  for  the  brother,  and 
possibly  to  defer  the  sale  of  the  farm  which 
the  fourteenth  clause  of  the  will  directed. 
Tills  brings  us  to  a  consideration  of  the 
effect  to  be  given  to  the  clause  In  question. 
If,  aa  contended  by  appellants,  Its  effect  is 
to  create  such  a  power  of  disposition  in  W. 
T.  Phelps,  we  would  have  to  conclude  that 
the  testatrix  Intended  thereby  to  revoke  the 
ninth  clause  of  her  will  and  leave  the  dis- 
posal of  her  property  to  such  member  or 
members  of  her  family  as  her  brother  saw 
fit  to  bestow  It.  If  the  power  was  not  ex- 
ercised (and  it  was  not),  then  there  would 
be  an  Intestacy  as  to  the  bulk  of  testatrix's 
property,  which,  under  the  rule,  supra,  we 
are'  not  to  presume  she  intended.  But  may 
the  clause,  literally  construed,  be  given  the 
effect  contended  for?  It  will  be  observed 
that  it  does  not  provide  for  W.  T.  Phelps^ 
leaving  the  property  to  some  member  of  her 
family,  but  only  "so  some  member  of  my 
family  can  own  it"  One  of  the  definitions 
given  to  the  word  "so"  In  Webster's  New 
International  Dictionary  is: 

"In  this  or  that  condition  or  state;  as  has 
been  stated  or  suggested;  as  indicated  or  as 
implied,  or  as  supposed  to  be  known." 

The  same  authority  defines  the  word 
'leave"  as: 

"To  withdraw  one's  self  from;  to  go  away 
from;    to  depart  from,  as  to  leave  the  house." 

[7, 1]  In  the  instant  case  the  testatrix  knew 
that  her  brother  and  sister  might  not  desire 
to  keep  it  or  live  upon  the  farm  during  their 
lives,  and  when  they  ceased  using  It  they 
would  "leave"  or  "depart  from"  it,  at  which 
time  the  privilege  which  she  had  given  them 
in  her  will  would  be  exhausted  and  the  farm 
wonld  then  be  left  "so"  (in  the  condition  or 
state)  some  of  my  family  can  own  it."  But 
own  it  how?  Clearly  by  purchasing  it  in  the 
manner  provided  by  the  fourteenth  clause 
of  the  will,  which  they  could  not  do  unless 
the  farm  was  left  by  W.  T.  Phelps  intact  and 


as  a  part  of  the  estate  of  the  testatrix,  for 
the  farm  could  not  be  so  purchased  unless  It 
was  left  (so)  "In  that  condition  or  state." 
We  think  It  was  the  Intention  of  the  testa- 
trix, by  the  execution  of  the  codicil  in  ques- 
tion, to  postpone  the  sale  of  the  farm,  as  pro- 
vided for  In  the  fourteenth  clause  of  her  will, 
to  such  a  time  as  her  brother  W.  T.  Phelps, 
as  her  executor,  saw  proper  to  make  It,  when 
be  would  withdraw  his  desire  to  further 
occupy;  but.  If  he  did  not  do  so  In  his  life- 
time, that  it  would  then  be  left  in  condition 
so  that  some  member  of  her  family  could 
own  it  by  exercising  their  preferred  right  to 
purchase'  It,  given  by  the  fourteenth  clause 
of  the  will;  and  that  she  did  not  use  the 
word  "leave"  In  the  clause  of  the  last  codi- 
cil in  a  testamentary  sense,  so  as  to  vest  In 
her  brother  the  power  to  dispose  of  the 
farm.  This  construction  also  carries  out  me 
expressed  intention  of  the  testatrix  when  she 
said  hi  the  first  codicU  to  her  wUl  that,  "It 
Is  my  desire  that  Frank  Phelps  shall  sever 
have  a  dollar  of  my  estate,"  which  Intention 
wonld  be  defeated  as  to  all  property  undis- 
posed of  by  the  wUl  and  codicil,  since  an 
heir  cannot  be  deprived  of  his  inheritance 
by  such  expressions  of  exclusion  alone. 
There  must  in  addition,  be  a  disposition 
made  of  the  property  by  the  will,  or  one  pro- 
vided for  therein.  PhlUips  v.  Phillips,  03 
Ky.  498,  20  S.  W.  541,  14  Ky.  Law  Bep. 
493;  Clarkson  v.  Clarkson,  8  Bush,  658; 
Todd  V.  Gentry,  109  Ky.  704,  60  S.  W.  639, 
22  Ky.  Law  Kep.  1319;  Walters  v.  Neafus, 
136  Ky.  756,  125  S.  W.  167;  Mcllvalne  v. 
Bobson,  161  Ky.  616*  171  S.  W.  413. 

The  conclusion  reached  renders  It  unneces- 
sary to  consider  the  effect  of  the  failure  of 
W.  T.  Phelps  to  exercise  the  power  (If  he 
were  given  it). 

Neither  are  we  called  upon  to  pass  upon  the 
validity  of  the  sale  of  the  farm  which  the 
administrator  with .  the  will  annexed  and 
Mrs.  Berry  made  after  the  death  of  W.  T. 
Phelps,  or  whether  the  exercise  of  the  pow- 
er of  sale  was  properly  or  Improperly  made, 
since  this  Is  not  a  suit  calling  in  question 
the  acts  of  the  administrator  In  the  dis- 
charge of  his  trust,  but  It  Is  only  for  the  con- 
struction of  the  win  of  Mrs.  Stoner.  For 
the  same  reason  we  cannot  consider  the  si- 
lence of  the  judgm^it  with  reference  to  the 
Interest  which  W.  T.  Phelps  (who  died  child- 
less and  testate)  Is  devised  In  clause  10  of 
the  wIU,  wherein  the  estate  of  Mrs.  Burgin 
Is  limited  to  her  for  life.  This  Is  not  a  suit 
to  settle  the  estate  of  W.  T.  Phelps;  and, 
when  the  time  is  ripe  for  the  disposition  of 
his  Interest  under  the  limiting  clause,  ap- 
pellants may  then  be  heard  upon  the  point 
argued,  but  not  raised,  by  the  pleadings. 

The  Judgment  being  In  accord  with  the 
views  herein  expressed,  It  U  affirmed. 
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HUGHES  T.   OliEVEIAND    JEWISH    OB- 
PHAN  ASYLUM. 

(Oourt  of  Appeals  of  Kentucky.    May  30, 1919.) 

1.  WHXS  e=>492— OONBTBUOnON— ASCBBTAIN- 
laCNT  OF  Bkneficiabt. 

In  construing  will  to  ascertain  intended  ben- 
eficiary, testator's  intention  will  control. 

2.  Wills  «=»493  —  Oonstbuotion— Designa- 
tion or  Beneficiabt. 

If  language  employed  to  designate  benefi- 
ciary is  sufficient  to  enable  court,  from  face  of 
will,  or  in  view  of  the  circumstances,  to  ascer- 
tain who  was  intended,  the  devise  will  not  fail, 
and  the  one  so  ascertained  to  be  the  intended 
devisee  will  take  the  property. 

8.  Wills  <S=»516— Constbootion— Designa- 
X(ON  OF  Beneficiabt. 
A  devise  to  the  "Cleveland  Orphan  Asylum 
of  Cleveland,  Ohio,  an  orphan  aslyum  for  Jew- 
ish orphans,"  was  a  devise  to  lie  Cleveland 
Jewish  Orphan  Asylum,  where  such  orphanage 
was  the  only  Jewish  orphan  asylum  in  Cleve- 
land, which  fact  was  known  to  testator,  who 
at  time  of  making  will  did  not  know  exact  name 
thereof. 

Appeal  from  Circuit  Court,  Jessamine 
County. 

Snlt  by  the  Cleveland  Jewish  Orpban 
Asylum  against  J.  W.  Hughes.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

William  J.  Baxter,  of  Nlcholasvllle,  for 
appellant. 

MlUer  &  Miller  and  H.  E.  Boss,  aU  Of  Lex- 
ington, for  appellee. 

THOMAS,  J.  Simon  Ooetz  died  on  March 
30,  1916,  a  resident  of  Nlcholasvllle,  Jessa- 
mine county,  Ky.  He  left  a  will  containing 
three  clauses,  the  first  of  which  directed  the 
payment  of  his  just  debts  and  funeral  ex- 
penses. The  third  clause  nominated  his  ex- 
ecutor, and  the  second  clause  is  in  this  lan- 
guage: 

"All  the  rest  and  residue  of  my  estate,  real, 
personal  and  mixed,  I  give,  devise  and  be- 
queath to  the  Cleveland  Orphan  Asylum  of 
Cleveland,  Ohio,  an  orphan  asylum  for  Jew- 
ish orphans." 

The  will  was  duly  probated,  and  the  nomi- 
nated executor  gnallfled.  • 

Composing  a  part  of  the  property  of  which 
the  testator  died  the  owner  was  a  parcel  of 
land  In  the  town  of  Nlcholasvllle,  and  the  ap- 
pellee (plaintiff  below),  the  "Cleveland  Jewish 
Orphan  Asylum,"  whidi  is  a  charitable  Insti- 
tution duly  incorporated  under  the  laws  of 
the  state  of  Ohio  and  located  in  the.dty  of 
Cleveland  In  that  state,  claiming  to  be  the 
beneficiary  In  dnuse  2  of  the  testator's  will, 
entered  into  a  contract  with  appellant  (de- 


f«idant  bdow)  to  sell  to  him  the  parcel  of 
land  referred  to.  In  obedience  to  the  terms 
of  the  contract,  It  executed,  acknowledged, 
and  tendered  to  him  a  deed;  but  he  declined 
to  accept  It  or  to  pay  the  agreed  considera- 
tion, and  refused  to  comply  with  any  part  of 
the  contract  upon  the  ground  that  the  lan- 
guage employed  to  describe  the  beneficiary  in 
the  will  was  not  sufficient  to  designate  or  in- 
clude the  plaintiff,  and  that  it  neither  bad 
nor  could  convey  to  him  a  perfect  title. 

To  enforce  the  contract  and  compel  de- 
fendant to  accept  the  deed  and  comply  there- 
with, plaintiff  filed  this  suit,  and  in  the  pe- 
tition, after  alleging  the  execution  of  the 
will  and  filing  a  copy  of  It,  it  averred  that 
the  testator  Intended  to  designate  It  aa  bis 
beneficiary  in  clause  2  of  his  will. 

The  answer  put  in  Issue  the  allegations  of 
the  petition,  and,  after  submission  and  the 
hearing  of  proof.  Judgment  was  rendered  en- 
forcing the  contraot,  and  from  that  Judgment 
defendant  prosecutes  this  appeal. 

It  was  shovm  by  depositions  filed  In  the 
case  that  plalntin  is  a  charitable  corporation 
located  in  Cleveland,  Ohio,  and  engaged  in 
looking  after  and  taking  care  of  Jewish  or- 
phans, and  that  It  is  tiie  only  Institution  of 
that  kind  in  that  city  or  in  the  state  of  Ohio, 
slnoe  the  Secretary  of  State  testified  that  no 
other  similar  institntlon  had  been  incorpo- 
rated therein.  It  Is  furthermore  shown  that 
the  testator  knew  such  facts,  and  that  at 
the  time  and  upon  the  occasion  of  the  draft- 
ing of  his  vrUl  he  did  not  know  the  exact 
corporate  name  of  his  Intended  beneficiary, 
and  that  be  directed  the  draughtsman  to 
write  it  the  "Cleveland  Orphan  Asylum  of 
Cleveland,  Ohio,  an  orphan  asylum  for  Jew- 
ish orphans,"  and  said  at  the  time  that  the 
last  pbraae,  "an  orphan  asylum  for  Jewish 
orphans,"  would  be  suflSdent  to  designate  the 
institution  which  he  had  In  mind  as  hla  In- 
tended beneficiary. 

[1, 2]  In  construing  wills,  the  cardinal 
rule,  as  held  by  this  and  all  other  oonrts.  Is 
to  ascertain  the  intention  of  the  testator  and 
to  so  construe  the  will  as  to  carry  out  that 
intention,  provided  It  does  not  confiict  with 
any  positive  rule  of  law  or  of  public  policy. 
This  rule  applies  to  the  ascertainment  of  the 
Intended  bmefidary  of  the  tesUtor,  aa  well 
as  to  the  character  of  estate  which  he  takes, 
and  to  other  clauses  Intended  to  express  the 
testator's  purpose.  The  rule  Is  general  that 
the  law  will  not  allow  a  devise  to  fail  be- 
cause the  testator  did  not  with  exact  preci- 
sion describe  or  name  his  intended  benefi- 
ciary. If  the  language  which  he  employs  to 
designate  his  beneficiary  is  sufficient  to  ena- 
ble the  court  from  the  face  of  the  will,  or 
in  view  of  the  circumstances,  to  determine 
who  was  intended,  the  devise  will  not  fall, 
and  the  one  so  ascertained  to  be  the  intend- 
ed devisee  will  take  the  pr<^rty.    This  rule 
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of  law  as  applied  generally  to  devisees  was  t  testator.    It  was  held  In  that  case  that  t&e 


presented  and  elaborately  discussed  In  the 
case  of  Elchhom  v.  Morat,  175  Ky.  80,  1»3 
8.  W.  1013,  where  many  cases  from  this  and 
other  conrts  bearing  npon  the  question  are 
referred  to.  After  acknowledging  the  exlst- 
otce  of  the  rule  and  Its  aj^pllcablllty  to  cases 
where  the  facts  permit  it,  we  said : 

"It  [the  rule]  does  no  Tiolence  to  the  rule 
against  the  aubstitution  of  a  devisee  when  none 
Is  mentioned,  nor  does  it  tend  to  manifest  an 
intention  which  the  testatrix  had  entirely  omit- 
ted." 

In  40  Cyc:  p.  1447,  the  general  rule  as  ap- 
plied to  all  devisees  alike  Is  thus  stated: 

"A  mere  mistake  in  the  name  or  description 
of  a  legatee  or  devisee  will  not  render  the  lega- 
cy or  devise  void  if  the  person  intended  by  thu 
testator  can  be  clearly  ascertained  and  distin- 


Womea'B  Toreign  Missionary  Society  of  the 
Methodist  Episcopal  Church  was  the  Insti- 
tntion  Intended  by  the  testator  to  take  the 
property  and  discbarge  the  trust  imposed. 

In  the  case  of  McLeod  v.  Jones,  159  N.  O. 
74,  74  S.  E.  733,  it  was  held  that  the  declara- 
tions of  the  testator  are  admissible,  especial- 
ly where  made  at  the  time  the  will  was  ex- 
ecuted, for  the  purpose  of  showing  the  so- 
ciety intended.  In  an  ambiguous  bequest  to  a 
"Missionary  Society."  ' 

In  the  case  of  Trustees  of  Catholic  Church 
T.  Offutt,  e  B.  Mon.  B35,  the  will  Involved 
made  devises  to  the  Catholic  Church,  the 
Baptist  Church,  the  Presbyterian  .  Church, 
and  the  Methodist  Episcopal  Church.  It  did 
not  appear  what  particular  congregation  of 
these  denominations  was  intended  as  the  dev- 
,  isee;    but   the  court  held   that,   under  the 

guished   from   evrary  other   person,   even  ^m  i  circumstances    as    developed    by    the   proof 

the  will  itself  or  from  extrinsic  evidence.    And 


(which  Is  saying  that  extrinsic  evidence  may 
be  resorted  to  In  such  cases),  the  testator 
meant  the  congregations  of  those  churches 
located  at  laylorsville,  where  the  testator  re- 
sided. 

In  the  still  later  case  from  this  court  of 
Cromle's  Heirs  v.  Louisville  Orphans'  Home 
Society  ft  C,  3  Bush,  365,  it  was  held  In 
substance  that  a  bequest  to  the  Presbyterian 


tliis  rule  applies  to  a  devise  or  bequest  to  a 
corporation,  association  or  society,  as  well  as 
to  an  individual." 

[S]  Dealing  with  the  exact  question  pre- 
sented by  the  case  now  under  consideration, 
it  is  said  on  page  1469  of  the  same  volume: 

"A  devise  or  bequest  to  a  charitable  ob- 
ject or  purpose  is  valid,  although  the  benefl-  ,  ,  .  .„ 
dary  organization  is  not  named  or  is  misnamed, '  Orphan  Asylum  of  Louisville,  when  there 
if  the  object  intended  can  be  ascertained  with  ;  was  no  such  society  by  that  name  in  exist- 
reasonable  certainty  from  the  language  of  the  !  ence,  passed  to  the  Louisville  Orphans'  Home 
will  and  the  surronnding  circumstances,  as  j  Society;  It  being  the  only  Incorporated  sode- 
whcre  the  devise  or  bequest  is  to  a  corporation,  j  ty  ©f  the  kind  In  Louisville  under  the  charge 
or  association,  having  a  certain  described  char- ,  ^f  ^^^  Presbyterian  Church,  which  latter  so- 
itable  pnnpose;  but  it  cannot  be  taken  by  an  pj^^  ^^^  ^^  patronized  by  the  testator  in 
object  different  from  that  described.  A  devise  1  .,,„  ii#„4,,„„  k„*  i.„  „.j„  „  l,i„i„i,„  ,„  j„„i„ 
oV  bequest  will  be  valid  when  made  to  a  char-   "«  l^etime,  but  he  made  a  mistake  In  desig- 

itablT  society  described   with   substantial   coi-   na""*  1<»  »»an»e  ^  ^^  ^1-     ^^^  <»««  J« 
,g(;^g,s,»  I  thoroughly  considered  and  the  <K>inion  deals 

I  exhaustively  with  the  question. 

In  the  note  to  the  last  statement  in  the  L  it  will  be  noted'  that  the  rule  under  C(»- 
text  are  cases  cited  from  many  of  the  courts  i.sideratlon  does  not  go  to  the  extent  of  sub- 
of  the  different  states,  there  being  no  dls- !  stltutlng  one  beneficiary  for  another  under 
sent  from  the  rule  as  stated.  ,    |  the  guise  of  carrying  out  a  supposed  Inten- 

In  the  case  of  Women's  Foreign  Mlsslona- 1  tion  of  the  testator,  which  intention  he  had 
ryi  Society  of  the  Methodist  Episcopal  Church  j  in  no  wise  expressed.  Nor  does  the  rale 
T.  Mitchell,  98  Md.  199,  48  Atl.  737,  53  L.  R.  |  permit  the  creation  of  a  devisee  when  none 
A.  711,  the  testator  devised  property  to  the  i  at  all  is  mentioned  in  the  will,  npon  the  the- 


"Board  of  Bfenagers  of  the  Foreign  Mission- 
ary Society  of  the  Methodist  Episcopal 
Chnrch  of  the  United  States  of  America," 
In  trust  to  be  used  for  the  education  of  six 
girls  to  enable  them  to  become  Bible  readers 
in  India.  There  was  no  such  organization  as 
that  named  in  the  will,  but  the  Women's 
Foreign  Missionary  Society  of  the  Methodist 
Episcopal  Church  did  have  charge  of  that 
character  of  charitable  work  in  India,  a  fact 
which,  the  evidence  showed  was  known  to  the 


ory  that  the  testator  had  intended  to  name 
one,  but  by  mistake  or  oversight  had  failed 
to  do  so.  The  only  ofilce  of  the  rule  is  to  as- 
certain that  object  of  the  testator's  bounty 
which  b^  intended  to  designate,  but  by  some 
mistake  had  failed  to  accurately  do  so. 

In  the  light  of  the  anthoritles  referred  to, 
and  the  well-settled  rules  which  they  an- 
nounce, we  have  no  hesitancy  in  holding  that 
the  Judgment  appealed  from  is  correct,  and 
it  is  afDrmed. 
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OKAVITT  r.  COMMONWEAI/TH. 
aOoqrt  of  Appeals  of  Eentocky.    Maj  27, 1919.) 

1,  Irdictment  and  IwroBMATiow  «=9llO<3), 
119— ABDTTCnOH— Statotobt  Lahouaoe  — 

StrBPLVBAOX. 

The  crime  denonneed  by  Ky.  St  |  1158, 
prohibiting  the  taking  or  detaining  of  a  woman 
againat  her  will,  being  atatutory,  it  i«  sufficient 
if  the  indictment,  following  the  langnage  of 
the  statute,  charges  that  accused  nnlawfoDy 
committed  the  acts  constituting  the  crime,  the 
word  "feloniously"  not  being  required,  and,  if 
such  word  be  included,  it  is  mere  surplusage. 

2.  Cbimikal  liAW  «=>368(2),  673(5),  678(1,  4) 

— iNDIOnOBNT  CHABOIKO  DiStlNOT  OFRNS- 

za  —  ElLEcnoN  —  EviDBKCK  OF  Othbb  Ov- 

TSJtSBS. 

Where  an  indictment  for  unlawfully  detain- 
ing a  woman  was  based  on  two  distinct  offens- 
es, the  state  should  be  required  to  elect,  but,  aft- 
er electing  the  one  upon  which  it  would  rely, 
evidence  as  to  the  other  can  only  be  considered 
as  corroborating  the  proof  of  defendant's  guilt 
of  the  ofFense  for  which  he  is  being  tried,  and 
the  court  must  so  admonish  the  jury. 

8.  Cbiminal  Law  «=>1038(1)— Appeal— Ik- 
sTBucTiow— Objection  and  Reqijest. 
Where  an  Indictment  for  unlawfully  detain- 
ing a  woman  was  based  upon  two  distinct  offens- 
es, and  the  state  elected  to  proceed  as  to  one 
offense,  defendant  could  not  complain  of  the 
court's  failure  to  instruct  the  jury  to  disregard 
eTidence  as  to  tlie  other  offense  in  the  absence  of 
objection  at  the  time  or  of  a  request  to  instruct 

4.  Abduction    «=>9— Evidence— Complaint 

BY  PboSECTTTBIX. 

The  rule  permitting  proof  of  complaint  di- 
rectly made  by  the  victim  of  a  rape  without  de- 
tailing the  occurrence  does  not  authorise  proof 
to  be  made  that  a  victim  of  an  unlawful  deten- 
tion has  made  complaint  of  it 

6.  Cbiuinal  Law  «=»695(6)— Bxchjsion  of 
Evidence— SuFFiciENcr  of  Obnbbal  Ob- 
jection. 
Where  a  witness  in  a  criminal  prosecution 
has  given  evidence  the  greater  part  of  which  is 
competent,  the  entire  testimony  of  such  witness 
wlU  not  be  excluded  in  the  absence  of  an  objec- 
tion designating  that  part  of  the  evidence  which 
Is  incompetent. 

6.  Adduction  «=»16— Question  fob  Jubt— 
Cbxdibilitt  of  Pbosecutbix. 

In  a  prosecution  for  unlawfully  detaining 
a  woman,  where  the  evidence  of  the  prosecutrix, 
if  true,  clearly  demonstrated  the  guilt  of  the 
accused,  a  peremptory  instruction  for  defend- 
ant was  properly  overruled;  the  credibility  of 
prosecutrix  being  for  the  jury. 

7.  Abduction  ^=>16-^nstbuotions. 

Id  a  prosecution  for  unlawfully  detaining 
a  woman,  instruction  rpquiring  the  jury  to  be- 
lieve that  accused's  acts  in  detaining  the  wo- 
man were  done  feloniously  and  defining  the  term 
"feloniously"  was  not  error,  where  the  mean* 
ing  given  the  word  "feloniously"  described  sub- 


stantiany  the  intent  which  mnst  have  actuated 
accused  to  make  him  guilty. 

8w  Gbdonal    Law    «=>400— OPnnoR    Evi- 
dencb— Facts  of  Case. 
The  opinion  of  a  witness  in  a  criminal  pros- 
ecution as  to  the  facts  of  the  case  is  not  com- 
petent for  any  purpose. 

9.  Cbihinal  Law   «=>939(1>— New   Tbial— 
Diliobnce. 

A  new  trial  will  not  be  granted  to  give  a 
litigant  an  opportunity  to  use  witnesses  of 
whose  existence  he  knew,  as  well  as  the  facts 
they  would  prove,  and  whom  he  had  negligently 
failed  to  offer  upon  the  trial. 

10.  Cbihinal  Law  «3>942(1,  2)— Nbw  Tbial 
— Iupbachkent  of  WriNBasBa. 

A  new  trial  will  not  be  granted  to  allow  a 
litigant  to  impeach  witnesses  who  have  testi- 
fied upon  the  trial  by  proofs  tonchinj;  their 
character  for  truth  or  by  showing  contradic- 
tions. 

11.  Criminal  Law  «=©45(1)— New  Tbial— 
Effect  of  Newlt  Discovebed  Evidence. 

A  new  trial  will  not  be  granted  on  account 
of  newly  discovered  evidence  unless  the  proiiosed 
new  evidence  is  important  and  reasonably  cal- 
culated to  have  a  decisive  influence  upon  an- 
other trial. 

12.  Cbiminal  Law  ®=»041(1)— New  Teiait- 
CuMULATivE  Evidence. 

A  new  trial  will  not  be  granted  on  aooount 
of  new  evidence  which  is  merely  cumulative. 

18.  Rape  «=»40(1)— Evidence— Competenct. 
In  prosecution  for  rape,  it  is  competent  for 
defendant  to  prove  specific  acts  of  a  lewd  and 
lascivious  character  by  the  prosecutrix  with 
third  parties  occurring  shortly  before  the  al- 
leged rape  as  evidence  for  the  consideration  of 
the  jury  in  determining  whether  prosecutrix 
consented  to  the  intercourse  with  defendant 

14.  Cbuiinal  Law  «=3040  — New  Tbiax/— 
Gbounds— Newly  Discovebed  Evidence. 
Id  a  prosecution  under  Ely.  St  i  1158,  de- 
Douncing  the  detention  of  a  woman  against  her 
will  for  the  purpose  of  sexual  intercourse,  a 
new  trial  will  be  granted  on  the  ground  of  new- 
ly discovered  evidence  showing  acta  of  a  lewd 
and  lasdvions  character  on  the  part  of  prosecu- 
trix with  others  shortly  before  the  commission 
of  the  alleged  offense. 

Appeal  from  Circuit  Court,  Oravea  County. 

Ira  Gravitt  was  convicted  of  a  violation  of 
Ey.  St  i  1158,  and,  a  new  trial  being  de- 
nied, he  appeals    Reversed  and  remanded. 

Webb  4  Weaks  and  B.  C.  Seay,  both  of 
Mayfleld,  and  Samuel  H.  Crossland,  of  Padu- 
cab,  for  appellant 

Cbas.  H.  Morris,  Atty.  Gen.,  and  Overton 
S.  Hogan,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

HURT,  J.  The  appellant,  Ira  Gravitt,  was 
tried  and  convicted,  and  sentenced  to  im- 
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priaonment  for  four  years,  upon  an  Indict- 
ment charging  blm  with  a  violation  of  section 
1158,  Ky.  Stats.  His  motion  for  a  new  trial 
l)eUig  overruled,  be  has  appealed,  and  insists 
that  the  trial  court  erred  to  the  prejudice  of 
his  substantial  rights  by:  (1)  OTerniling  a 
demurrer  to  the  indictment^  (2)  admitting 
incompetent  evidence  against  blm ;  (3)  mlsln- 
structing  the  Jury  and  falling  to  properly  in- 
struct the  Jury ;  (4)  overruling  his  motion  for 
a  new  trial.  These  alleged  errors  will  be  con- 
sidered in  their  order. 

[1]  (a)  The  complaint  made  against  the 
indictment  is  that  It  charges  that  the  ac- 
cused did,  "wltb  force  and  arms,  unlawfully, 
willfully,  and  feloniously  take  and  detain 
Vera  Franklin  against  ber  will  with  the  in- 
tention to  have  carnal  knowledge  of  ber 
»  •  •  himself,"  .  the  said  Vera  Franklin 
being  &  female,  and  not  the  wife  of  the  ac- 
cused. It  is  contended  that  the  use  Of  the 
word  "feloniously"  In  describing  the  inten- 
tion of  the  accused  renders  the  Indictment 
fittaUy  defective.  The  crime  which  the  In- 
dictment accused  the  appellant  of  Is  a  statu- 
tory one,  and  Is  described  by  the  statute, 
and  usually  an  Indictment  for  a  statutory 
(rffense  wMcb  follows  the  language  of  the 
statute  Is  sufficient,  and  such  Is  tbe  case  with 
reference  to  the  crime  denounced  by  section 
1158,  supra,  and  as  the  statute  which  creates 
the  crime  does  not  require  Its  felonious  viola- 
tion to  make  an  offender  guilty  of  tbe  crime, 
it  Is  sufficient  to  charge  in  an  Indictment  that 
the  accused  unlawfully  committed  tbe  acts 
which  constitute  guilt  of  the  crime,  and  In 
tbjs  It  Is  different  from  a  common-law  felony. 
Hlgglns  V.  Com.,  94  Ky.  64,  21  S.  W.  231,  14 
Ky.  Law  Rep.  729;  Eaelln  v.  Com.,  84  Ky. 
354,  1  S.  W.  594,  8  Ky.  Law  Rep.  293;  Cun- 
dlfl  V.  Com.,  86  Ky.  196,  6  S.  W.  486,  9  Ky. 
Law  Rep.  537.  The  use  of  the  word  "felo- 
nlonsly"  in  the  Indictment  In  the  Instant  case, 
however,  did  not  In  any  respect  Impair  it  or 
diange  its  meaning,  and  was,  at  most,  mere 
Eorplusagfe 

(b)  ▲  consideration  of  tbe  errors  complain- 
ed of  In  tbe  admission  of  the  evidence  against 
the  accused  wUl  make  necessary  a  short 
statement  of  tbe  facts  as  presented  by  tbe 
evidence.  Tbe  accused  and  Vera  Franklin 
were  cousins,  and  tbe  homes  of  their  parents 
were  witliln  about  one-balf  mile  of  each 
other,  and  situated  by  the  side  of  a  road. 
Chance  Handley,  a  half-brother  of  Vera 
Franklin,  and  his  Wife,  Ina  Eandley,  who  was 
also  a  ooosln,  as  well  as  a  cousin  of  the  ac- 
cused, resided  In  a  bouse  beside  the  same 
load,  and  between  the  Franklin  and  Gravltt 
houses,  and  In  sight  of  each.  Vera  Franklin 
and  tbe  accused  were  frequently  together  at 
their  reiq)ectlve  places  of  residence  and  else- 
where, and,  according  to  ber  testimony,  tbe 
accused  was  at  the  bouse  of  ber  father  on  the 
22d  day  of  May,  1918,  and  In  the  afternoon 
she  left  her  home  to  go  to  tbe  bouse  of  Cora 
Fields,  a  sister  of  tbe  accused,  to  procure 


Mrs.  Fields  to  make  her  a  dress.  The  ap- 
pellant accompanied  her,  and  when  they  came 
to  the  bouse  of  Chance  Handley  there  was 
no  one  at  home,  and  she  entered  the  house 
for  the  purpose  of  leaving  certain  letters  for 
her  sister-ln-law,  thinking  that  tbe  accused 
would  proceed  on  bis  way,  but  when  she  had 
gotten  In  the  house  she  beard  a  step  upon 
the  porch,  and  then  the  accused  entered  the 
bouse,  and,  seizing  Ker,  threw  her  forcibly 
upon  a  bed,  and  attempted  to  have  Inter- 
course with  her.  She  said  to  blm  that  some 
one  was  coming,  when  he  sprang  up  and  start- 
to  rvm,  and  she  did  also,  but  when  they  came 
to  the  dooV,  and  be  saw  that  no  one  was  ap- 
proaching, be  again  seized  ber  and  threw  ber 
upon  tbe  floor,  and  was  attempting  to  ac- 
complish bis  purpose,  when  Chance  Handley 
came  near  tbe  house  with  a  wagon,  and  Che 
accused  desisted  and  ran  out  of  tbe  bouse. 
Handley  proceeded  with  the  wagon  to  the 
house  of  tbe  father  of  the  accused,  and  she 
went  along  behind  tbe  wagon  to  tbe  house, 
where  Ina  Handley  was  visiting  at  the  time. 
Vera  returned  with  Ina  Handley  to  ber  borne, 
and  remained  there  overnight.  Chance  Hand- 
ley  went  away  to  be  gone  unOl  a  late  hour 
of  tbe  night,  and  Ina  called  to  tbe  accused  to 
come  and  stay  wltb  ber  and  Vera  until  ber 
husband  returned,  which  he  did.  On  the 
following  day,  about  1  o'clock  p.  m..  Vera  was 
again  at  the  borne  of  tbe  accused,  and  ac- 
companied bis  father  and  brother  In  a  wagon 
to  the  borne  of  Mrs.  Fields,  who  resided  upon 
a  farm  belonging  to  tbe  elder  Gravltt,  to  have 
hex  make  a  dress  for  her.  While  there,  tbe 
accused  came  in  a  buggy  and  to<A  Treva 
Fields,  a  young  lady  wbo  was  tbere,  Into  tbe 
buggy,  when  Vera,  although  ber  dress  had 
not  yet  been  completed,  got  Into  tbe  buggy 
with  them,  and  they  proceeded  to  the  home 
of  the  Fields  girl,  which  was  a  mile  away, 
and  then  Vera  and  the  accused  proceeded  in 
tbe  buggy  to  his  home,  where  they  remained 
for  a  time.  Tbe  Handleys  were  then  at  tlielr 
home,  but  left  very  soon,  and  after  tbey  left 
their  home  Vera  started  apparently  to  go  to 
her  home,  but,  according  to  her  statement, 
when  she  arrived  opposite  tbe  Handley  home, 
the  accused  had  followed  her,  and  called  to 
her  and  requested  her  to  go  Into  the  Hand- 
ley  house  and  get  a  razor  for  blm,  and 
she  agreed  to  do  so  If  he  would  remain  out 
In  tbe  road,  but,  when  she  bad  been  In  tbe 
bouse  for  a  few  moments,  be  came  to  the  back 
door  and  called  to  ber  to  let  blm  In,  saying 
that  be  did  not  want  her,  but  wanted  the 
razor.  She  opened  tbe  back  door,  and  be 
came  In,  and  Immediately  seized  her,  and, 
throwing  her  upon  a  bed,  attempted  to  have 
intercourse  wltb  ber.  She  resisted  all  she 
could,  and  after  a  time  he  desisted  in  bis 
efforts  and  went  away,  and  she  then  proceed- 
ed to  ber  home.  She  testified  that  tbe  as- 
saults by  tbe  accused  were  against  her  will, 
while  be  testified  that  upon  each  occasion 
they  went  Into  tbe  Handley  bouse  by  agreo- 
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jnent  and  for  the  purpose  of  engaging  In 
sexual  Intercourse,  and  that  Ms  attempts  to 
do  BO  were  with  her  consent,  and  that  the 
failure  to  accomplish  their  purpose  was  not 
because  of  any  objection  upon  her  part. 

It  will  be  observed  from  the  foregoing  that, 
according  to  the  evidence  for  the  prosecution, 
the  accused  was  guilty  of  two  distinct  offens- 
es, for  either  of  which  he  might  be  con- 
victed under  the  Indictment,  and  the  evidence 
of  his  guilt  of  each  was  permitted  to  be  In- 
troduced, and  his  guilt  under  the  indictment 
was  submitted  to  the  jury  upon  the  evidences 
of  both  offenses,  and  It  would  ba  Impossible 
to  tell  which  crime  the  Jury  found  him  guilty 
of,  or  some  of  the  Jurors  might  have  believed 
him  to  be  guilty  of  one  of  them,  and  their 
fellows  may  have  believed  him  to  be  guilty  of 
the  other.  An  Indictment  for  the  crime  of 
detaining  a  woman  against  her  will,  etc.,  can 
contain  only  one  offense  of  that  dignity,  but, 
under  onr  system  of  criminal  pleading,  an 
indictment  for  this  offense  may  be  so  drawn 
that  an  accused  may  be  tried  upon  It  for  any 
'ott&aae  committed  previous  to  the  finding  of 
the  indictment  upon  the  person  named  as  the 
victim  in  the  Indictment  Where  an  accused 
is  put  upon  trial  under  an  indictment,  and  the 
evidence  tends  to  prove  the  accused  to  be  guil- 
ty of  more  than  one  offense  of  the  kind  which 
is  charged  in  the  indictment,  the  attorney  for 
the  commonwealth  should  be  required  by  the 
court  to  elect  upon  which  one  of  the  offenses 
be  will  rely  for  conviction,  and  the  Jury 
should  be  confined  by  the  instructions  to  his 
conviction  or  acquittal  of  the  particular  of- 
fense which  the  state  has  elected  to  rely 
upon  for  bis  conviction. 

[2]  A  defendant  cannot  be  required  to  un- 
dergo a  trial  for  two  crimes  of  the  character 
denounced  in  the  indictment  at  the  same  time 
and  under  the  same  indictment,  as  the  indict- 
ment does  not  contain  but  one  offense.  The 
attorney  for  the  commonwealth  in  the  in- 
stant case  was  entitled  to  Introduce  evidence 
as  to  each  of  the  offenses,  but,  after  having 
elected  the  one  he  would  rely  upon  for  con- 
viction, the  evidence  of  the  other  could  only 
be  considered  as  corroborating  the  proof  of 
the  defendant's  guilt  of  the  one  for  which  he 
was  being  tried,  and  the  court  should  have 
so  admonished  the  Jury  whea  the  evidence 
was  heard.  Smith  v.  C!om.,  109  Ky.  886, 60  S. 
W.  531,  22  Ky.  Law  Rep.  1349;  Newsom  v. 
Com.,  145  Ky.  627,  140  8.  W.  1042;  McCrea- 
ry  V.  Com.,  163  Ky.  206,  173  S.  W.  351. 

[3]  The  commonwealth's  attorney  introduc- 
ed, first,  the  evidence  of  appellant's  guilt 
of  the  offense  alleged  to  have  been  committed 
by  him  on  the  23d  day  of  May,  and,  in  the 
absence  of  a  formal  election,  it  would  be  con- 
sidered that  he  had  elected  to  rely  for  con- 
viction upon  the  offense  committed  upon  that 
day,  but,  when  the  evidence  touching  the 
offense  committed  upon  the  22d  day  of  May 
was  offered,  the  appellant  made  no  objection 
to  its  introduction  unaccompanied  by  an  ad- 


monition, nor  requested  the  court  to  ad-; 
monlsh  or  instruct  the  Jury  as  to  the  purpose 
for  which  it  should  consider  it,  and  is  now 
precluded  from  complaining  that  the  court 
did  not  instruct  the  jury  in  regard  to  it  Day 
V.  Com,,  173  Ky.  269, 191  S.  W.  105 ;  Renaker 
V.  Com.,  172  Ky.  714,  189  S.  W.  928;  Ben- 
nett V.  Com.,  176  Ky.  640, 194  S.  W.  797. 

14,  B]  Ina  Handley  was  permitted  to  testify 
without  objection  tliat  on  the  days  following 
the  days  upon  which  appellant  is  accused  of 
committing  each  of  the  offenses  for  which  he 
was  tried  Vera  Franklin  informed  her  of  the 
assaults  which  appellant  had  made  upon  her. 
This  evidence  was  merely  hearsay,  and  not 
competent  The  rale  which  permits  to  be 
proved  the  complaint  directly  made  by  the 
victim  of  a  rape,  but  without  the  details  of 
the  occurrence,  has  not  been  extended  so  as 
to  permit  proof  to  be  made  that  a  victim  of 
an  unlawful  detention  has  made  complaint 
of  it  Douglas  V.  Com.,  68  S.  W.  1107,  24  Ky. 
Law  Rep.  662.  At  the  close  of  the  evidence  of 
Ina  Handley,  the  appellant  moved  the  court 
to  exclude  her  entire  evidence,  which  the 
court  properly  overruled,  as  the  greater  por- 
tion of  her  evidence  was  competent,  and  the 
appellant  did  not  point  out  or  designate  the 
evidence  above  mentioned  as  incompetent 
Ellis  V.  Com.,  146  Ky.  715, 143  S.  W.  425. 

[6}  (c)  The  appellant's  motion  to  instruct 
the  Jury  to  peremptorily  find  him  not  guilty 
was  propefly  overruled.  The  witness  Vera 
Franklin  testified  to  an  abundance  of  facts 
clearly  demonstrating  the  guilt  of  the  accused 
if  her  statements  were  true,  and  while  she 
was  contradicted  by  the  appellant  and  others, 
and  certain  circumstances  tended  to  weaken 
the  strength  of  her  testimony,  her  credibility 
was  a  question  for  the  Jury,  and  not  the 
court  Graham  v.  Com.,  174  Ky.  645,  192  S. 
W.  683 ;  Oekerman  v.  Com.,  176  Ky.  753,  197 
S.  W.  385 ;  Bingham  v.  Com.,  183  Ky.  688,  210 
S.  W.  469. 

[7]  (d)  The  instructions  given  the  Jury  re- 
quired it  to  believe  that  the  alleged  acts  of 
the  ai^ellant  in  detaining  the  woman  were 
dene  "feloniously,"  and  then  another  in- 
struction was  given  defining  the  term  "felo- 
niously." This,  in  our  opinion,  was  not  preju- 
dicial to  the  substantial  rights  of  the  ap- 
pellant, and  a  reversal  would  not  be  granted 
upon  that  account,  as  the  meaning  given  to 
the  word  "feloniously"  described  substantial- 
ly the  intent  with  which  the  appellant  must 
have  been  actuated  to  be  guilty  of  the  crime 
charged,  but  upon  another  trial  it  will  be  bet- 
ter to  instruct  in  the  language  of  the  statute, 
within  the  averments  of  the  Indictment  which 
are  necessary  to  constitute  the  crime,  and  the 
definition  of  "felonious"  may  then  be  elimi- 
nated as  well  as  that  term.  It  was  the  duty 
of  the  court,  however,  to  instruct  as  to  the 
entire  law  of  the  case,  and,  when  evidence 
was  introduced  tending  to  show  the  commis- 
sion of  two  offenses  applicable  to  the  Indict- 
ment, the  Jury  should  have  been  confined  by 
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the  Inatracttons  to  finding  him  guilty  or  not  t  tire,  and  which  appear  reas(Hiably  calculated 


guilty  of  one  of  the  oftenses,  Instead  of  sub- 
mitting It  for  decision  as  to  both  offenses. 

[1-12]  (e)  With  his  motion  and  in  support 
of  one  of  the  grounds  for  a  new  trial  the  ap- 
pellant filed  his  own  afBdavlt  and  those  of 
Belle  Stephens,  Bud  Hill,  Chancy  Gravltt, 
Oval  Ijancaster,  Trera  Davla,  Boss  Oravltt, 
Llla  Hill,  and  Essie  Brown.    These  a£Bdavlt8 


to  have  an  Influence  upon  a  verdict  The 
accused  may  be  convicted  upon  the  testimony 
of  the  prosecutrix  alone.  The  essential  ele- 
ment of  guilt  of  a  crime  of  the  character 
charged  is  that  the  taking  and  detention  is 
against  the  will  of  the  woman.  If  not  against 
her  will,  the  crime  Is  not  committed.  The 
issue  upon  the  trial  of  this  case  was  whether 


purported  to  contain  newly  discovered  evl-  j  or  not  the  prosecutrix  consented  to  the  acts 
dence  of  which  the  appellant  did  not  know ,  of  the  appellant.  She  testified  that  the  acts 
at  the  time  of  the  trial,  and  could  not  with !  of  ai>pellant  were  against  her  wUl,  and  that 
reasonable  diligence  have  discovered  and  of-  i  she  did  not  consent  The  appellant  testified 
fered  at  the  trlaL  The  appellant  so  deposes,  i  that  she  did  consent,  and  that  his  conduct 
and  the  newly  discovered  witnesses  likewise  i  was  not  against  her  will.  There  was  no  other 
depose.  Much  of  what  is  proposed  to  be  j  person  present  and  there  Is  no  circumstance 
proven  by  these  witnesses  would  not  Justify  j  proven  in  the  nature  of  appearances  at  the 
the  granting  of  a  new  trial.  Certain  of  these ;  place  of  commission  which  can  shed  light  up- 
wltnesses  propose  to  testify  to  facts  wbldi  j  on  the  nature  of  the  transaction.  Several 
they  say  transpired  In  the  presence  of  appd-  \  of  the  new  witnesses  propose  to  testiJSy  to  acts 
lant,  and  he  was  obliged  all  the  time  to  have  I  of  a  lascivious  character  on  the  part  of  the 
known  of  the  statements  they  would  mtike.  \  prosecutrix  with  men  other  than  the  appel- 
Certaln  others  propose  to  testify  as  to  decla- 1  lant  shortly  before  the  alleged  crlmea  were 
rations  of  the  witness  Ina  Handley  and  in   committed  by  appellant. 


contradiction  of  the  testimony  given  by  her 
upon  the  trial  and  to  opinions  which  they  say 
she  had  expressed  touching  the  transaction 
out  of  which  the  charge  In  the  Indictment 
grew. 

Of  course,  her  opinion  as  to  the  facts 
In  the  case  would  not  be  competent  for 
any  purpose.  A  new  trial  should  not  be 
granted  to  give  a  litigant  an  opportunity  to 


[IS,  1«I  In  proBecutl<Mis  for  rape  It  is  com- 
petent for  the  defendant  to  prove  spedflc 
acts  of  a  lewd  and  lascivious  character  by  the 
prosecutrix  with  third  parties  occurring 
shortly  before  the  alleged  rape,  as  evidence 
for  the  consideration  of  the  Jury  in  determin- 
ing whether  the  prosecutrix  consented  to  the 
Intercourse  with  the  defendant  Brown  v. 
Com.,  102  Ky.  227,  43  S.  W.  214,  19  Ky.  Law 


use  upon  the  new  trial  witnesses  of  whose  i  jj  ^^^ .  gte^^rt  v  Com  141  Ky  622  isa 
existence  he  knew  as  well  as  the  facts  they  I  «  VU  •  ann  m».  __  '  i  ''  ..1  '  ^ 
would  prove,  and  whom  he  had  negligently'  «•  Z'  .  Th«  consent  or  want  of  consent 
failed  to  offer  upon  the  trial;  nor,  as  a  rule,  «"  ^^^"^  «'  *^«  woman  plays  as  Important 
will  a  new  trial  be  granted  to  allow  a  Utlgant ;  f  P^  i  prosecution  for  unlawfully  de- 

to  Impeach  witnesses  who  have  testified  upon 
the  trial  either  by  proofs  touching  their  char- 
acters for  truth  or  by  contradictions,  nor 
should  a  new  trial  be  granted  on  account  of 
newly  discovered  evidence,  unless  the  proposed 
new  evidence  is  important  and  reasonably 
calculated  to  have  a  decisive  influence  upon 
another  triaL  Gee  v.  Com.,  178  Ky.  686,  199 
S.  W.  1051;  Crouch  v.  Com.,  172  Ky.  471, 
189  S.  W.  698;  Price  v.  Thompson,  84  Ky. 
219,  1  S.  W.  408,  8  Ky.  Law  Rep.  201; 
Chambers  v.  Chambers,  2  A.  K.  Marsh.  348; 
EUis  v.  Com.,  supra;  Ripperdam  v.  Scott, 
1  A.  K.  Marsh.  151;  Hays  v.  Com.,  140  Ky. 
184, 130  S.  W.  987.  Nor,  as  a  rule,  wUl  a  new 
trial  be  granted  on  account  of  new  evidence 
which  Is  merely  cumulative.  There  is,  how- 
ever, in  the  newly  discovered  evidence  In  this 
case  certain  alleged  facts  which  are  com- 
petent evidence  for  the  accused,  and  whldi 
cannot  be  strictly  classed  as  b^ng  cumula- 
212S.W.— 28 


'  talnlng  a  woman,  as  In  a  prosecution  for 
rape.  In  fact,  the  former  offense  Is  a  degree 
of  the  latter.  Reed  v.  Com.,  76  S.  W.  838, 
25  Ky.  Lew  Rep.  1029.  The  acts  of  a  lewd 
and  lasdvlons  character  on  the  part  of  Vera 
Franklin  with  other  men,  proposed  to  be 
proved  by  the  newly  discovered  evidence, 
shortly  before  the  commission  of  the  alleged 
crime  by  appellant,  will  be  competent  evi- 
dence upon  another  trial.  These  acts,  too 
remote  or  too  Insignificant  to  have  a  tendency 
to  lead  the  guarded  discretion  of  a  reason- 
able man  to  believe  that  she  consented  to  the 
acts  of  appellant  should  be  rejected  by  the 
trial  Judge  in  the  exercise  of  his  discretion. 

The  failure  to  grant  a  new  trial,  we  think, 
was  error,  under  all  the  circumstances  of  the 
trial. 

The  Judgment  Is  therefore  reversed,  and 
cause  remanded  for  a  new  trial  and  for  pro- 
ceedings not  InconslBtent  with  this  opinion. 
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(X)MHOMWHAI/TH  t.  METOAIJ'B. 
(Ooart  of  Appeals  of  Kentucky.    June  8,  1919.) 

1.  Omminai,  Law  «=s»1060(1)— Appkal— Nbw 
tkl4i/— exceptiow. 

On  appeal  by  the  commonwealth  nnder  Cr. 
Code  Prac.  fi  335,  337,  from  an  order  grant- 
ing a  new  trial  to  one  convicted  of  grand  lar- 
ceny, only  the  correctness  of  the  granting  of 
the  new  trial  can  be  considered,  where  there 
was  no  exception  saved  to  that  decision. 

2.  CBDanAi.  IjAW  «=>1134(4)— APHtAir-NBW 
Tbiai. 

Since  the  amendment  of  1910  (Acts  1910,  c. 
92)  to  Cr.  Code  Prac.  {  2S1,  the  decision  of  the 
court  denying  or  granting  a  new  trial  is  sub- 
ject to  exception  and  to  review  upon  appeal 

3.  Obiuinal  Law  «=1(^(7)— New  Tbial— 

APFXAJL    BT    COIIMONWBAI/TH. 

Under  Cr.  Code  Pra<v  {  281,  as  amended  in 
1910  (Laws  1910,  a  92),  the  commonwealth 
may  appeal  from  an  order  granting  a  new  trial 
to  one  convicted  of  felony. 

4.  Labckny  «=93(4),  10,  16,  17— Loot  Pbop- 

EBTT. 

Lost  property  may  be  the  subject  of  larceny, 
although  it  must  be  taken  from  the  possession 
of  some  one,  and  there  must  be  an  asportation 
or  carrying  away  so  as  to  oust  the  constructive 
possession  of  the  owner,  at  least  for  a  distinct 
time,  bat  one  who  takes  lost  property  into  his 
posse^on  does  not  commit  larceny  unless  he 
takes  it  with  the  intention  to  appropriate  to 
his  own  use  and  permanently  deprive  the  owner. 

6.  Labcxkt  ®=3l6,  17— Lost  PbofbbTt— As- 

POBTATION. 

To  make  the  necessary  asportation  to  con- 
stitute larceny  of  lost  property,  there  must  be 
a  severance  of  the  property  from  the  possession 
of  the  owner  for  a  distinct  time,  and  any  re- 
moval of  the  property  from  the  place  it  was 
found  with  a  felonious  intention  is  a  sufficient 
asportation;  yet  the  finder  of  lost  property  is 
not  guilty  of  larceny  when  he  takes  possession 
and  converts  it  to  his  own  use,  where  he  has  no 
clue  to  the  ownership,  although  he  will  be  guilty 
if  be  has  a  clue  and'  the  taking  is  felonious. 

6.  liABOENT  9=»68(1)— 07FENBB>— EVIDKNOB. 

In  a  prosecution  for  larceny  of  a  lost  $20 
bill,  the  question  of  the  sufficiency  of  the  evi- 
dence to  support  the  conviction  held  for  the 
jury. 

7.  Laboent  4=s44— EvntENOE— Knowlbdok. 

In  a  prosecution  for  larceny  of  a  lost  $20 
bill,  the  fact  that  defendant,  who  knew  of  the 
loss  by  the  prosecuting  witness,  learned  after 
the  finding  tiiat  another  bad  found  a  $20  bill, 
is  not  competent  as  soedding  any  light  on  his 
motives  at  the  time  he  found  and  took  posses- 
sion of  the  same,  but  does  shed  light  upon  his 
failure  thereafter  to  return  the  money  or  tell 
the  prosecuting  witness  about  finding  it 

8.  Obminal  Law  ®=»1156(2)— Appeal— Dis- 
CKEnoN— New  Tbiai.. 

Where  a  lower  court  grants  a  new  trial  on 
the  ground  of  the  insufficiency  of  the  evidence 


to  sustain  conviction,  the  appellate  court  is 
not  justified  in  reversing  the  decision  unless 
an  abuse  of  discretion  appears. 

9.  Obhosal  Law  «s»1156(1)  —  Appeal  — 
Gbantino  New  Tbiai.. 
A  decision  of  the  trial  judge  granting  a  new 
trial,  a  matter  widiin  his  discretion,  is  viewed 
less  critically  and  more  effect  is  given  to  it 
than  a  decision  denying  a  new  triid;  for  the 
grant  of  a  new  trial  places  the  parties  in  a  posi- 
tion they  originally  occupied,  while  a  denial 
of  a  new  trial  concludes  their  rights. 

Appeal     from     Olrcolt     Courts     liCtcber 

County. 

Fred  Metcalfe  was  convicted  of  grand 
larceny,  and  from  an  order  granting  a  new 
trial,  the  Commoawealth  appeals.  Order 
afflnned. 

Chas.  H.  Morris,  Atty.  Gen.,  and  B.  Mon- 
roe Fields,  Commcmwealth's  Atty.,  of 
Whltesburg,  for  the  Commonwealth. 

D.  D.  Fields  and  <D.  I.  Day,  both  of 
Whltesbnrg,  and  T.  B.  McOregor,  of  Frank- 
fort, for  appdlee. 

HUBT,  J.  [1]  This  Is  an  appeal  by  the 
attorney  for  the  commonwealth  of  Kentucky 
from  a  decision  of  the  drcult  court  grant- 
ing a  new  trial  to  the  appellee,  Fred  Met- 
calfe, who  was  convicted  of  the  crime  of 
grand  larceny.  The  attorney  for  the  com- 
monwealth has  brought  the  case  here  by 
appeal,  as  provided  by  sections  335  and  337 
of  the  Criminal  Code,  insisting  that  it  is 
important  to  the  correct  and  uniform  ad- 
ministration of  the  criminal  law  that  this 
court  should  determine  certain  questions 
which  arose  in  the  trial,  and  to  reverse  the 
decision  which  granted  a  new  trial.  The  only 
exception  saved  by  the  commonwealth's  at- 
torney was  to  the  decision  granting  the  new 
trial,  and  hence  the  correctness  of  that  de- 
cision will  only  be  considered.  Commo.n- 
wealth  V.  Brand,  166  Ky.  753,  179  S.  W.  844. 
The  grounds  upon  which  the  new  trial  -was 
granted  were  as  follows:  (1)  The  Instroc- 
tlons  were  Incorrect,  and  the  ones  given  did 
not  embrace  the  entire  law  applicable  to  the 
case;  (2)  the  verdict  was  contrary  to  the 
law  and  the  evidence;  (3)  the  evidence  was 
Insufficient  to  sustain  the  verdict  To  de- 
termine these  questions,  a  statement  of  the 
substance  of  the  testimony  will  be  neces- 
sary. 

The  appellee,  Fred  Metcalfe,  was  an  em- 
ploy6  of  a  telephone  company,  and  in  charge 
of  the  room  wherein  a  telephone  exchange 
was  maintained  in  the  town  of  Whltesburg. 
On  Friday  Fess  Whlttaker  was  in  the  ex- 
change, and  there  he  and  the  appellee  each 
indulged  in  a  social  dram  of  spirits,  as 
many  other  good  and  worthy  people  have 
been  wont  to  do  in  times  now  in  the  glim- 
mering past  .On  the  evening  of  the  same 
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day,  and  after  nljffitftill,  Whlttaker,  ac- 
companied by  two  other  men,  repaired  to 
tbe  "exchange"  for  the  porpose  of  slaking 
tlielr  thirst  with  something  stronger  than 
tbe  limpid  waters  of  the  Cnmberland,  and, 
after  arriving,  each  took  a  dram.  One  of 
tbe  party  bought  a  certain  article,  the  char- 
acter of  which  the  evidence  does  not  dis- 
close, from  the  aK>eUee,  and  requested 
Whlttaker  for  a  loan  of  60  cents  with  which 
to  pay  appellee  for  the  article.  Whlttaket 
had  in  the  watch  pocket  of  his  pantaloons 
two  pieces  of  currency,  one  a  |2  bill  and  the 
other  a  $20  bUl.  Shortly  previous  to  that 
time  he  bad  rolled  the  two  bills  together 
and  pat  them  in  the  pocket.  Be  took  out 
of  his  pocket 'and  reached  to  his  friend  tbe 
92  bin,  who  presented  it  to  appellee,  and 
tbe  latter  returned  to  blm  the  sum  of  ^.50, 
which  Whlttaker  received.  Whlttaker  and 
bis  companions,  then  departed  from  the 
"exdiange,"  and  be  repaired  to  his  home 
near  by,  and  pr«^>OBed  to  give  the  f20  bill  to 
his  wife,  when  he  discovered  that  it  was 
so  longer  in  his  pocket,  where  he  bad  placed 
It.  In  company  with  one  of  bis  OHnpanions, 
be  Immediately  returned  to  the  "exchange," 
and,  making  a  statement  In  regard  to  the 
loss  of  the  bill,  made  Inqnlry  of  appellee,  as 
to  bis  knowledge  of  It  Appellee  replied 
that  be  had  not  seen  it,  and  then,  providing 
a  light,  he  assisted  Whlttaker  and  his  friend 
to  search  tbe  floor  of  the  room,  and  then 
tbe^-  descended  tbe  stairway  and  made 
search  of  it  and  the  rente  over  which  Whlt- 
taker bad  traveled  in  going  to  his  home. 
The  search,  however,  was  frnltless,  and 
they  did  not  find  the  money.  On  the  follow- 
ing morning  the  appellee  made  Inquiry  of 
Whlttaker,  as  wen  as  of  the  man  who  ac- 
companied Mm,  if  they  bad  found  the  mon- 
ey, and,  being  informed  by  them  that  they 
had  not  found  it,  he  stated  to  each  of  them 
that  be  bad  made  another  search  on  that 
morning.  On  the  following  Sunday  morn- 
ing Whlttaker  was  relating  the  drcnmstanc- 
ee  of  the  loss  of  tbe  money,  and  that  he 
had  dreamed  that  be  saw  It  hanging  be- 
tween wires,  when  Cain  PoUy  Informed  him 
that  be  was  in  tbe  "exchange"  on  the  day 
before^  and  that  appellee  raised  the  Ud  to 
the  telephone  switchboard  box,  and  he  saw 
a  bill  of  money  rolled  up  and  placed  be- 
tween tbe  wires,  and  appellee  said  that  he 
intended  to  buy  two  quarts  of  whisky  with 
it  for  use  at  Christmas.  Whlttaker  secured 
tbe  services  of  tbe  sheriff,  and  together  they 
went  to  the  "eccbange"  on  Sunday,  but  ap- 
pellee was  absent  at  Sunday  school,  and 
tbe  dOKor  to  tbe  room  was  fastened.  They 
unlocked  It,  and,  making  a  search,  found 
a  |20  bin  similar  in  appearance  to  the  one 
lost  roUed  up  and  sticking  between  the  wires 
under  the  lid  of  the  switchboard  box.  Tlie 
money  which  was  lost  was  tbe  property  of 
Whlttaker,  and  its  apprcqprlatlon  by  any  one 


was  witbont  bis  conaoit  Appdlee  was  di- 
rectly arrested  upon  tbe  charge  of  stealing 
the  money,  and,  when  informed  by  tbe  sher- 
iff of  the  finding  of  the  money,  said  that  be 
did  not  deny  that  he  placed  the  money  in 
tbe  box.  He  also  stated  to  the  county  judge, 
when  carried  before  blm,  that  on  the  morn- 
ing after  Whlttaker  and  the  two  men  whO' 
accompanied  him  were  in  the  "exchange" 
he  found  a  $20  bill  on  the  floor,  and  intend- 
ed to  give  it  to  Whlttaker  but  was  called 
out  on  the  telephone  line  and  forgot  to  do  sa 

(2,  3]  The  appellee  testified  in  accordance 
with  tbe  foregoing  in  regard  to  Whlttaker 
being  in.  tbe  ofllce  and  the  changing  of  the  $2 
bin,  the  return  of  Whlttaker  in  search  of 
the  $20  bill,  and  the  search  made  for  it; 
that  he  inquired  <^  Whlttaker  if  be  had 
found  the  bill  on  Saturday  morning,  but 
this  was  previous  to  his  finding  It ;  that  aft- 
erward. In  clearing  up  the  trash,  he  found 
tbe  bill  and  placed  it  In  tbe  box  between  the 
wires;  that  he  showed  the  bill  to  Polly  on 
Saturday  and  stated  that  be  could  buy  a 
gaUon  of  whisky  with  It,  but  that  It  was  not 
his  property;  that  he  was  required  to  go 
out  on  one  of  the  telephone  lines  shortly 
thereafter,  to  make  repairs,  and  did  not  see 
Whlttaker  after  fluding  the  money,  and  as 
he  left  the  ofllce  HlUlard  Brown  told  him 
that  he  bad  found  a  $20  bill,  and  be  con- 
daded  not  to  give  to  Whlttaker  the  bill 
found  by  him  until  he  should  be  satisfied 
that  It  was  the  one  lost  by  Whlttaker.  He 
said  that,  in  addition  to  saying  to  the  sheriff 
that  he  did  not  deny  placing  the  money  in 
the  box,  he  said  to  him  that  he  did  deny 
that  he  knew  who  was  the  owner  of  It  Hll- 
Uard  Brown  deposed  that  be  did  find  a  $20 
blU,  but  that  he  did  not  remember  of  having 
told  appellee  about  it,  and  the  sheriff  de- 
posed that  appellee  did  not  deny  to  him 
that  he  knew  to  whom  the  money  belonged. 
Ndther  Whlttaker  nor  either  of  the  parties 
in  the  office  at  the  time  he  Is  supposed  to 
have  lost  tbe  bill  saw  anything  of  a  $20  bill 
at  the  time.  Since  the  amendment  of  1910 
(Laws  1910,  c.  02)  to  section  281,  Criminal 
Code,  it  has  become  well  settled  that  the  de- 
cision of  a  court  denying  or  granting  a  new 
trial  is  subject, to  exception  and  to  review 
upon  appeal,  and  the  right  of  appeal  from 
such  a  decision  may  I>e  exercised  by  tbe 
commonwealth  as  well  as  by  the  defendant 
Wilson  V.  Com.,  140  Ky.  341,  132  S.  W.  657» 
86  L.  K.  A.  (N.  S.)  227;  Tucker  v.  Com.,  146 
Ky.  89,  140  S.  W.  73;  Com.  ▼.  Harris,  147 
Ky.  702,  145  S.  W.  387. 

[4-7]  It  is  now  generally.  If  not  universal- 
ly, held  that  lost  property  may  be  tbe  sub- 
ject of  larceny.  To  constitute  a  larcoiy  of 
lost  property,  it  Is  essential  that  it  be  taken 
from  the  possession  of  some  one,  either  tbe 
owner  or  some  one  having  possession  for  the 
owner.  It  must  also  be  taken  against  the 
consent  of  tbe  possessor  so  as  to  amount  to  a 
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trespass  upon  the  postesslon  eltber  In  fact  or 
In  contemplation  of  law.  Where  one  has  in- 
advertently or  carelessly  lost  personal  prop- 
erty. It  remains  In  the  constructive  posses- 
sion of  the  owner.  The  owner  does  not  lose 
his  constructive  possession  of  It  unless  he 
casts  it  away  with  the  purpose  to  abandon 
it,  in  which  state  of  case  he  loses  both  the 
possession  and  the  title.  The  finder  of  per- 
sonal property  which  has  been  Inadvertently 
or  negligently  lost,  and  who  talies  It  into 
his  possession,  thereby  severs  the  possession 
of  the  owner,  but  the  finder  does  not  com- 
mit larceny  in  so  doing,  unless  he  takes  It 
with  the  Intention, to  appropriate  it  to  his 
own  use  and  to  permanently  deprive  the 
owner  of  his  pri^erty  and  use  of  it.  If  he 
takes  It  with  such  intention,  he  thereby 
commits  the  trespass  necessary  .to  consti- 
tute larceny,  which  he  does  not  commit  U 
he  takes  it  with  the  intention  of  returning 
it  to  the  owner,  if  he  knows  him,  or,  if  he 
does  not  know  the  owner,  to  whoevor  the 
owner  may  be.  As  in  larceny  of  any  other 
property,  the  finder  of  lost  property,  before 
he  becomes  guilty  of  larceny,  must  make  an 
asportation  of  the  properly  or  carrying 
away.  In  the  familiar  term  of  the  law,  so 
as  to  oust  the  constructive  possession  of 
the  owner  at  least  for  a  distinct  time.  To 
make  the  necessary  asportation  to  constitute 
a  larceny,  there  must  be  a  severance  of  the 
property  from  the  possession  of  the  owner 
for  a  distinct,  appreciable  time,  however 
short,  and  any  removal  of  the  entire  prop- 
erty from  the  place  where  it  was  found, 
with  a  felonious  intention,  is  a  sufficient 
asportation  to  make  out  the  crime  of  lar- 
ceny, although  the  removal  may  be  only 
from  the  place  where  the  property  is  found 
to  another  place  In  the  same  room.  17  R.  C. 
li.  19,  20;  1  Roberson's  Criminal  Law,  |  413; 
2  Russell  on  Crimes,  152;  8  Greenleafs  Evi- 
dence, 154;  15  Cyc.  22;  Adams  v.  Com.,  153 
Ky.  88,  154  S.  W.  381,  44  L.  R.  A.  (N.  S.) 
637.  The  finder  of  lost  property  which  has 
been  abandoned  becomes  the  owner  of  the 
property.  The  finder  of  lost  property,  where 
there  is  no  clue  to  the  ownership,  although 
Inadvertently  or  negligently  lost,  becomes 
the  owner  of  the  property  where  the  owner 
is  never  discovered  and  fiClls  to  assert  his 
ownership,  and  hence  a  finder  of  lost  prop- 
erty is  not  guilty  of  larceny  when  he  takes 
possession  and  converts  to  his  use  property 
the  owner  of  whom  he  does  not  know,  and 
where  he  has  no  due  to  the  ownership,  but, 
if  the  finder  has  a  clue  to  the  ownership  of 
the  property,  the  taking  will  be  larceny  if 
feloniously  done.  17  R.  C.  I*  38 ;  25  Cyc.  37 ; 
Hester  v.  Com.,  29  S.  W.  875,  16  Ky.  Law 
Rep.  783.  A  clue  to  the  ownership  is  the  ex- 
istence of  such  facts  and  circumstances  at  the 
time  of  the  finding  as  constitutes  reasonable 
grounds  for  believing  that  the  owner  will  be 
discovered  and  will  reclaim  his  property ;  as, 


when  one  finds  lost  property  In  a  shop  or 
store,  he  must  reasonably  expect  that  the 
owner,  having  discovered  bis  loss,  will  re- 
turn and  claim  the  property.  Hence,  under 
the  facts  prov^i  and  admitted  tty '  the  ap- 
pellee in  this  case,  he  was  guilty  of  larceny 
if,  at  the  time  he  found  the  m<Miey  and  took 
it  into  his  possession  and  placed  it  between 
the  wires  in  the  box,  he  knew  Vho  was  the 
owner  of  it,  or  had  reasonable  grounds  for 
believing  that  the  owner  of  it  would  be  dis- 
covered and  would  claim  the  money,  and, 
further,  if  he  took  and  removed  it  with  the 
intention  to  appropriate  it  to  his  own  use 
and  to  permanently  deprive  the  owner  oif  it 

The  only  issues  as  to  the  facts  in  the  case 
are  whether  the  appellee  when  he  took  the 
money  into  his  possession  and  removed  it 
from  the'  place  of  its  finding,  knew  who  was 
the  owner  of  It,  or,  U  he  did  not  know  who 
the  owner  was,  did  he  have  reasonable 
grounds  for  believing  that  the  owner  would 
be  discovered  and  the  money  claimed,  aitd. 
If  so,  whether  he  totdc  the  money  with  the 
intention  of  returning  it  to  the  owner,  or 
did  he  take  it  with  the  felonious  intoition 
to  cmvert  it  to  his  own  use  and  benefit  and 
to  permanently  deprive  the  owner  of  It7 
These  are  facts  which  must  be  determined 
from  all  the  circumstances  relevant  to  the 
transaction.  The  fact  that  he  received  no- 
tice from  Whlttaker  in  a  abort  time  of  the 
loss  of  the  money;  the  searcli  made  with- 
out finding  It  in  the  room;  the  dedara- 
tion  to  Whlttaker  on  the  following  morning 
that  he  had  made  another  search  without 
finding  It;  his  admission  that  he  did  find  it; 
his  statements  to  Folly;  his  meeting  with 
Whlttaker  <m  the  following  evening  and 
falling  to  notUy  him  that  the  bill  had  been 
found  by  him ;  bis  proximity  to  tlie  place  of 
Whlttaker's  residence  when  he  did  find  ft 
without  notice  to  Whlttaker;  the  length  of 
time  the  bill  was  retained  by  him;  his  dec- 
larat1i)ns  to  the  sheMfl  and  the  county 
judge,  and  the  reasons  given  by  him  for  his 
conduct — are  all  circumstances  and  facts 
whldi  the  Jury  may  consider,  as  well  as 
any  other  relevant  facts.  The  information 
received  by  him  from  Brown  that  the  lat- 
ter had  found  a  $20  bill  is  not  competent  as 
shedding  any  light  up<»i  his  motives  at  the 
time  he  found  and  took  possession  ct  the 
money,  as  he  had  then  done  so,  but  it  is 
competent  as  shedding  light  upon  his  fail- 
ure thereafter  to  return  the  money  to  Whlt- 
taker or  to  tell  him  about  finding  it.  Under 
these  facts  the  question  of  the  intention  of 
the  appellee  when  taking  and  carrying  away 
the  money  is  peculiarly  one  for  the  jury. 
Com.  v.  Williamson,  96  Ky.  1,  27  S.  W.  812, 
16  Ky.  Law  R^.  197,  49  Am.  St  Rep.  285; 
Blackbom  v.  Com.,  89  S.  W.  160,  28  Ky.  Law 
Rep.  96. 

[I,  •]  As  the  action  will  again  have  to  be 
tried,  we  forbear  expressing  any  opinion  as 
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to  tbe  weight  or  convindng  quality  of  the 
evldenoe,  but  snfflce  It  to  say  t}i&t  It  was 
sach  as  required  a  submission  of  the  case  to 
the  Jury,  and,  as  It  appears  upon  the  record, 
a  verdict  of  guilty  does  not  se«n  to  be  fia- 
grantiy  against  the  evidence,  or  tliat  the 
evidence  Is  palpably  insufficient  to  support 
such  a  verdict.  If  the  circuit  court,  how- 
ever, granted  the  new  trial  on  account  of 
the  Insufficiency  of  the  evidence  In  the  opin- 
ion of  the  Judge  to  sustain  the  verdict,  this 
ooart  is  not  Justified  In  reversing  the  deci- 
sion, Tinless  it  appeared  that  the  circuit 
court  abused  Its  discretion  in  granting  the 
new  trial.  A  decision  by  the  trial  Judge 
grauttog  a  new  trial  Is  viewed  less  critical- 
ly and  more  effect  is  given  to  It  than  a  ded- 
Bion  denying  a  new  tilaL  The  reason  of 
this  is  that  a  new  trial  places  the  parties 
where  they  were  before,  wliUe  a  decision 
denying  a  new  trial  concludes  their  rights, 
and  hence  a  broad  discretion  is  necessarily 
vested  in  the  trial  Judge,  who  sees  the  wit- 
nesses, and  knows  of  the  degree  of  Intelli- 
gence they  Iiave  and  their  apparent  candor, 
and  must  necessarily  see  and  Imow  much  of 
a  trial,  which  a  record  In  writing  will  not 
Impart  to  us,  and  therefore,  unless  It  ap- 
pears that  the  trial  Judge  abused  his  discre- 
tion In  granting  a  new  trial  his  decision  to 


place,  it,  the  Jury,  win  find  the  defendant  guil- 
ty ag  charged  in  the  Indictment  and  fix  his  pun- 
ishment at  confinement  in  the  penitentiary  tor  . 
a  period  of  not  less  than  one  year  nor  more 
than  five  years,  in  its  discretion,  controlled  by 
the  evidence. 

(2)  Although  the  jury  may  believe  from  tbe 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  found  tbe  bill  mentioned  in  the  evi- 
dence and  took  same  into  Ids  possession  and  re- 
moved it  to  another  place,  and  then  and  there 
knew  who  was  the  owner  of  the  bill,  or  had 
reasonable  grounds  to  believe  that  the  owner  of 
the  bill  would  be  discovered  and  would  daim 
the  bill,  yet,  if  it  believes  from  the  evidence  that 
the  defendant  did  not  intend  to  convert  it  to 
his  own  use  and  benefit  and  to  permanently  de- 
prive the  owner  of  its  use  and  benefit,  but  In- 
tended at  the  time  to  return  it  to  Whittaker 
or  to  its  owner  when  discovered,  or  if  the  Jury 
believes  from  the  evidence  that  at  the  time  the 
defendant  took  the  bill  into  his  possession  and 
removed  it,  if  be  did  so,  that  he  did  not  know 
who  the  owner  of  it  was,  and  did  not  have  rea- 
sonable grounds  for  believing  that  the  owner 
of  it  would  be  discovered,  it,  the  jury,  should 
find  the  defendant  not  guilty. 

(3)  If  the  juiy  has  a  reasonable  doubt  of  the 
defendant  having  been  proven  to  be  guilty,  as 
'set  out  in  instruction  No.  1,  it  will  find  him  not 
guilty. 

It  Is   therefore  ordered  that   the   order 


that  effect  will  not  be  disturbed.     Com.  v.  I  granting  a  new  trial  be  affirmed,  but  thfe 
Harris,  147  Ky.  702,  145  S.  W.  387 ;  Wilhelm  1  opinion  is  ordered  to  be  certified  to  the  trial 
V.  LouisvUle  Ky.  Co.,  147  Ky.  196,  143  S.  W.  i  co«ft.  *»  ^^  law  of  the  case. 
1013;  MUler  v.  Ashcraft,  98  Ky.  314,  32  S.  [ 
W.  1085,  17  Ky.  Law  Hep.  894 ;  Brown  v.  I* 
&  N.  R.  R.,  144  Ky.  646,  139  S.  W.  782. 

The  Instructions,  wliile  substantially  em- 
bodying the  law  of  the  case  to  the  extent 
that  they  were  not,  upon  the  facta,  preju- 
dicial to  the  substantial  rights  of  either  of 
tbe  parties,  were  not  altogether  in  accord- 
ance with  tbe  law  of  the  case  as  heretofore 
stated,  and  upon  another  trial,  if  the  facta 
are  substantially  the  same,  the  following  In- 


DB  WITT  et  al.  v.  COMMONWEALTH  et  al, 

(Court  of  Appeals  of  Kentucky.    May  27,  1919.) 
1.  Taxation    <8=»898— Tbansfeb   Tax— Peb- 

SONAI.  PbOPBBTT— JUKlSDICnON   OF.  COCBT. 

Before  amendment  of  1914  (Laws  1914,  c. 


Btructlons  should  be  given  In  lieu  of  those  ^  56),  neither  the  county  nor  circuit  courts  had 
given  upon  the  former  trial :  |  jurisdiction,  under  Laws  1906,  c.  22,  art  19, 

now  Ky.  St  i  4281m,  or  other  statutes,  to  as- 
(1)  The  jury  is  instructed  that  if  it  believes  '  certain  the  value  of  personal  property  of  a 
from  the  evidence  beyond  a  reasonable  doubt  '  nonresident  upon  which  Ky.  St  S  4281a,  im- 
that  in  Letcher  coun^,  and  before  tbe  finding  j  posed  an  inheritance  tax,  where  the  deceased 
of  the  indictment  tbe  witness  Fess  Whittaker  had  no  real  property  in  the  state. 
did  then  and  there  lose  a  biU  of  the  currency  | 
of  the  United  States  and  of  the  denomination  :  2.  Taxation  ^=3867(1)  —  Tbansfeb  Tax  — 


and  value  of  $20,  and  the  same  mentioned  in 
the  evidence  and  of  which  the  said  Wiiittaker 
was  tbe  owner,  and  tliat  be  lost  custody  of  it 
involuntarily  and  without  intention  to  atMindon 
it  and  the  defendant  found  the  bill,  and  then 
and  there  knew  who  was  the  owner  of  it  or, 
not  knowing  who  was  the  owner  of  it,  had  rea- 
sonable grounds  for  believing  that  the  owner 
of  it  would  be  discovered  and  would  claim  the 
Mil,  and  did  then  and  there  feloniously  and 
•gainst  tiie- consent  of  said  Whittaker,  and  with 
the  intention  of  appropriating  the  bill  to  his  own 
use  and  benefit  and  to  permanently  deprive  the 
owner  of  the  use  and  benefit  of  same,  take  it 
into  his  possession  and  removed  it  into  another 


NONBESIOBMCK— PEBSONAI,    PAOFEBTT. 

Laws  1906,  c.  22,  art  19,  now  Ky.  St  { 
4281a,  imposed  an  inheritance  tax  on  personal 
property  of  a  nonresident  having  a  legal  situs 
in  the  state,  although  he  had  no  real  property 
in  the  state. 

3.  Taxation  «=3859(1)  —  Tbansfeb  Tax  — 
Pebbonal   Pbopebtt  —  Nonbesioent  —  Va- 
UDiTT  or  Statuis. 
Laws  1906,  c.  22,  art  19,  now  Ky.  St  { 
4281a,  imposing  an  inheritance  tax  upon  per- 
sonal property  of  a  nonresident  having  a  legal 
situs  in  the  state,  where  the  nonresident  had  no 
real  property  in  the  state,  was  vahd. 
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4.  Taxatiok  ^=»893  —  Iwhibitanoe  Tax  — 

VALrATION. 

In  the  matter  of  an  inheritance  tax,  the  val- 
uation can  be  made  and  the  tax  paid  at  any 
time  prior  to  the  distribntion  of  an  estate. 

(5.  Taxation  «=>859(7)  —  Tbansfeb  Tax  — 
Pebsonal  Pkopebtt— Nonbesident. 
Laws  1906,  c.  22,  art.  19,  now  Kj.  St.  S 
4281a,  imposing  an  inheritance  tax  on  person- 
al property  of  a  nonresident  not  having  a  legal 
situs  in  the  state,  although  the  nonresident  own- 
ed no  real  property  in  the  state,  was  not  ren- 
dered inoperative  by   reason  of  the  failure  of 
section  4281m,  or  other  statutes,  to  provide  a 
remedy  for  compelling  the  payment  of  the  tax, 
and  where  a  nonresident  died  before  the  pass- 
age of  the  act  of  1914  (Laws  1914,  c.  56),  which 
^provided  a  remedy  and  tribunal  to  enforce  val- 
V   uation  and  payment  of  the  tax,  the  common- 
wealth  can    proceed   under   the   latter   statute 
to  value  the  property  and  collect  the  tax  at 
any  time  before  distribution;    although  it  re- 
sults in  giving  the  act  a  retroactive  effect 


Appeal  from  Clrcnlt  Conrt,  Jefferson  Conn- 
ty;  Chancery  Brancb,  First  Division. 

Proceeding  by  William  G.  De  Witt  and 
others,  as  executors  of  the  will  of  George  G. 
De  Witt,  deceased,  against  the  Common- 
wealth of  Kentucky  and  the  Sheriff  of  Jeffer- 
son County.  There  was  a  Judgment  for  de- 
fendants, and  'the  plaintiffs  pray  an  appeal. 
Appeal  granted,   and  Judgment  affirmed. 

Humphrey,  Mlddleton  &  Humphrey,  of 
Louisville,  for  appellants. 

A.  Scott  Bullitt  and  James  Hemphill,  both 
of  Louisville,  for  appellees. 

settle;  J.  The  question  presented  for 
decision  In  this  case  Is  whether  there  should 
be  paid  to  the  commonwealth  of  Kentucky  by 
the  executors  of  the  will  of  George  Q.  De 
Witt,  deceased,  an  inheritance  tax  on  the 
value  of  certain,  as  yet  undistributed,  person- 
al property,  having  a  legal  situs  in  this  state 
and  which  was  devised  by  his  will  to  certain 
collateral  kindred.  George  G.  De  Witt  died 
testate  January  12,  1912,  in  the  city  and 
state  of  New  York,  leaving  an  estate  of  more 
than  $1,500,000  in  valufc  The  wiU,  which 
disposed  of  the  entire  estate,  was  duly  ad- 
mitted to  probate  by  an  order  of  the  probate 
court  of  the  county  and  state  of  the  testa- 
tor's residence  at  the  time  of  bis  death,  and 
was  immediately  followed  by  the  qualifica- 
tion in  the  same  court  of  the  three  executors 
appointed  by  the  wUL 

The  property  upon  whlcb  is  claimed  the  in- 
heritance tax  here  Involved  consists  of  230 
shares  of  the  capital  stock  of  the  Southern 
Pacific  Railroad  Company,  a  Kentucky  cor- 
poration. As  the  corporation,  if  the  common- 
wealth was  entitled  to  the  inheritance  tax, 
would  have  made  Itself  amenable  to  a  statu- 


tory penalty,  by  transferring  the  stock  on 
its  XxKkB  at  the  request  of  the  executors 
without  requiting  the  payment  of  the  tax,  it 
refused  to  make  the  transfer  requested  by 
them,  and  the  executors  instituted  this  pro- 
ceeding In  the  Jefferson  coimty  court  against 
the'commonwealth  of  Kentucky  and  sberUfof 
Jefferson  county  to  have  determined  the 
question  of  the  right  of  the  state  to  the  in- 
heritance tax  claimed,  wUcta 'right  was  sus- 
tained by  the  county  court,  and  from  its 
Judgment,  so  declaring,  the  executors  took 
an  appeal  to  tbe  Jefferson  drcnit  court,  chan- 
cery branch.  First  division,  with  like  result. 
From  the  latter  Judgmmt  they  have  moved 
for  and  prayed  an  appeial  In  this  court. 

There  is  no  Issue  between  tbe  parties  aa 
to  the  amount  of  Inheritance  tax  that  should 
be  paid  by  the  executors  of  De  Wltf  s  will, 
if  any  Is  -  collectable.  It  appears  from  tbe 
report  of  the  tax  appraiser  filed  in  the  county 
court,  the  correctness  of  which  la  not  ques- 
tioned, that  the  stock  in  the  Kentucky  cor- 
poration disposed  of  by  the  vrlU  to  the  tdz 
collateral  legatees  named  therein,  after  mak- 
ing the  pro  rata  legal  deductions  and  ex- 
emptions allowed  by  tbe  tax  statute  as  to 
each  legatee,  has  a  net  value  subject  to  tbe 
Inheritance  tax  of  $9,716.75,  which  at  5 
per  cent,  will  make  the  tax  $485.84,  and  for 
this  amount  the  commonwealth  recovered 
Judgment  both  in  tbe  county  and  circuit 
courts. 

It  is,  however,  earnestly  contended  by  ap- 
pellants that  there  was  no  inheritance  tax 
due  the  commonwealth  from  the  estate  of 
tbe  testator,  De  Witt,  under  tbe  law  at  tbe 
time  of  the  latter's  death ;  that  although  tbe 
statute  known  as  tbe  act  of  1906  (Laws  1906, 
c.  22,  art  19)  was  in  force  at  the  time  of  bis 
death,  and  it  did  by  its  terms  impose  an  In- 
heritance tax  on  the  succession  to  property 
such  as  is  here  Involved,  as  the  act  failed  to 
provide  adequate  means  or  procedure  for  en<- 
forcing  Its  collection,  sudi  failure  rendered 
the  statute  Inoperative;  and  further  that 
although  tbe  act  of  1906,  as  amended  by  that 
of  1914  (Laws  1914,  c.  56),  remedied  tbe  de- 
fects In  procedure  In  tbe  former  act  by  pro- 
viding adequate  means  of  enforcing  the  pay- 
ment of  the  Inheritance  tax,  as  the  act  of 
1914  was  passed  after  the  death  of  the  tes- 
tator. Its  provisions  cannot  be  invoked  to 
compel  of  bis  estate  tbe  payment  of  tbe  in- 
heritance tax  claimed  by  tbe  commonwealth, 
and  to  do  so  would  give  tbe  act  a  retrospec- 
tive effect,  wblcA  cannot  properly  be  done. 

The  act  of  1906  contained  in  Ky.  SUts. 
i  4281a,  which  was  la  force  when  George  O. 
De  Witt  died,  in  part  provides: 

"All  property  which  shall  pass,  by  will  or 
by  the  intestate  laws  of  this  state,  from  any 
person  who  may  die  seized  or  possessed  of  the 
same  while  a  resident  of  this  state,  or  if  such 
decedent  was  not  a  resident  of  this  state  at  the 
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time  of  de^th,  which  property,  or  any 
thereof,'  ahall  be  within  this  state,  * 
ahall  be  and  is  subject  to  a  tax  of  five  dollars 
on  every  one  hundred  dollorg  of  cash  value  of 
aaid  property." 

Section  4281ni  of  the  same  statute  In  part 
proYides: 

"The  county  conrt  In  the  county  in  which  is 
situated  the  real  property  of  the  decedent  who 
was  not  a  resident  of  the  state  •  •  •  shall 
have  jurisdiction  to  hear  or  determine." 

[1]  It  will  be  observed  that,  altbougb  sec- 
tion 4281a  Imposes  the  inheritance  tax,  the 
joriadlctlon  to  ascertain  the  value  of  the 
pFOi)erty  Involved,  fix  the  amoutat,  and  en- 
force the  collection  of  the  inheritance  tax, 
was  conferred  on  the  county  court  by  sec- 
tion 4281m  of  the  act  of  1906,  which  juris- 
diction attached,  and  could  only  be  exercised 
by  that  court  In  a  county  In  which  was  sit- 
uated real  property  of  the  decedent  not  a 
resident  of  the  state.  As  the  act  of  1906,  in- 
cluding the  section,  supra,  was  In  effect 
when  De  Witt,  a  nonresident,  iiieA,  and  there 
was  then  no  real  property  In  this  state  of 
which  he  died  the  owner,  no  county  court  of 
the  state,  down  to  the  passage  of  the  act 
of  1914,  had  jurisdiction  to  enforce  the  col- 
lection of  an  Inheritance  tax  against  or  out 
of  any  personal  property  left  by  him  hav- 
ing a  situs  in  this  state.  It  Is  likewise  true 
that  the  circuit  courts  were  as  much  with- 
out jurisdiction  as  were  the  county  courts 
prior  to  the  act  of  1914.  The  section  In  ques- 
tion was  construed  by  us  in  the  cases  of 
Comlth.  V.  (Jumberland  T.  &  T.  Co.,  146  Ky. 
142,  142  S.  W.  392;  Comlth.  v.  Stumpfs 
Adm'r,  146  Ky.  132, 142  S.  W.  393 ;  Comlth.  v. 
Southern  Pacific  Ey.  .Co.,  150  Ky.  97,  149 
S.  W.  1105— in  each  of  which  It  was  held 
that  the  county  court  was  without  jurisdic- 
tion to  assess  or  ctHupel  the  payment  of  an 
inheritance  tax  on  the  estate  of  a  nonresi- 
dent decedent  where  no  real  property  was 
owned  by  such  decedent  in  the  state.  In 
neither  of  these  cases  was  it  declared,  nor 
could  it  properly  have  been  held,  that  sec- 
tion 4281a  of  the  act  of  1906  was  rendered  In- 
operative by  reason  of  the  failure  of  section 
4281m  to  provide  a  remedy  for  compelling 
the  payment  of  such  inheritance  taxes  as 
might  be  imposed  by  its  provisions. 

[2,3]  In  our  view  of  this  case,  section 
4281a  of  the  Act  of  1906,  in  force  at  the  time 
of  De  Witt's  death,  by  its  terms  imposed  the 
inheritance  tax  the  commonwealth  is  here 
seeking  to  collect;  and,  while  Its  right  to  the 
tax  arises  out  of  the  situs  In  this  state  of 
the  i>roperty  belonging  to  the  estate  of  the 
deceased  nonresident  and  the  amount  of  the 
tax  must  be  determined  by  the  value  of  the 
piopertf,  after  all  Is  said  its  valuation  and 
other  steps  pr^lminary  to  its  collection  is 
bat  a.  method  of  ascertaining  the  amount  of 


the  tax,  which  is  not  a  tax  oo  or  against  the 
pr(^)erty  as  such,  but  a  tax  on  the  trfinsmis- 
sion  of  or  succession  to  property,  or  the  right 
or  privilege  of  taking  it  by  will  or  descent, 
which  It  Is  the  policy  of  practically  all  the 
states  of  this  country  to  exact  The  authori- 
ties supporting  this  pr<H>ositi(m  are  so  numer- 
ous that  citation  of  only  a  few  of  them  will 
be  necessary.  Booth's  £}x'r  v.  Comlth.,  etc., 
130  Ky.  88,  113  S.  W.  61,  88  K  R.  A  (N.  S.) 
592 ;  LeaveU  v.  Arnold,  131  Ky.  426, 116  S.  W. 
232 ;  Magoun  v.  HI.  Trust  &  Savings  Co.,  170 
U.  S.  283,  18  Sup.  Ct  594,  42  L.  Ed.  1037; 
State  V.  Hamlin,  86  Me.  495,  80  Atl.  76,  25  L. 
R.  A.  682,  41  Am.  St.  Rep.  569;  Garth  t. 
Switzler,  143  Mo.  287,  45  S.  W.  245,  40  L.  B. 
A.  280,  66  Am.  St  Rep.  653.  Obviously,  If 
De  Witt  had  left  real  estate  In  Kentucky, 
though  of  trifling  value,  under  the  act  of 
1906  the  same,  together  with  the  railroad 
stock,  could  have  been  assessed  for  the  pur- 
pose of  realizing  this  tax  by  the  county  court 
of  the  county  containing  the  real  estate.  So 
there  can  be  no  doubt  of  the  validity  of  the 
statute,  or  of  the  validity  of  Its  Imposition  of 
the  tax. 

As  the  act  of  1906  Imposed  the  inheritance 
tax  In  question  and  failed  to  provide  ade- 
quate means  for  arriving  at  the  value  of  the 
property  out  of  which  it  Is  to  be  paid  or  of 
enforcing  its  payment,  the  question  next  to 
be  determined  is:  What  effect  should  be 
given  the  .amendment  of  1914,  enacted  two 
years  after  De  Witfs  death?  Can  it  be  re- 
garded as  so  r«nedylng  the  defects  of  proce- 
dure in  the  former  act  as  to  make  its  provi-  ' 
alons  applicable  in  enforcing  the  collection  of 
this  tax?    The  act  of  1914  is  as  follows: 

"The  county  court  in  which  is  situated  prop- 
erty of  any  nature  or  kind  of  a  decedent  who 
was  not  a  resident  of  the  state,  or  in  which  the 
will  of  said  decedent  might  be  probated,  or  in 
the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  shall  have  jurisdiction 
to  hear  and  determine  all  questions  in  relation 
to  the  tax  arising  under  the  provisions  of  this 
chapter,  and  the  first  acquiring  jurisdiction, 
shall  retain  the  same,  to  the  exclusion  of  every 
other." 

[4,  6]  The  fact  must  not  be  Ignored  that 
In  the  matter  of  an  Inheritance  tax  the  valu- 
ation can  be  made  and  the  tax  paid  at  any 
time  prior  to  the  distribution  of  the  estate 
(Comlth.  V.  Gambron's  Eoc'rs,  158  Ky.  677, 
165  S.  W.  979),  and  it  is  admitted  that  the 
De  Witt  estate,  or  the  particular  stock  out 
of  which  the  tax  here  must  be  paid,  had  not 
been  distributed  before  the  passage  of  the 
act  of  1914  and  has  not  yet  been  distributed. 
So  the  office  of  the  act  of  1914  is  to  provide 
the  method  of  arriving  at  the  value  of  the 
property  out  of  which  the  tax  must  be  paid 
and  a  tribunal  with  jurlsdicti6n  to  enforce 
such  valuation  and  the  payment  of  the  tax 
whidti  had  previously  been  Imposed  by  an  ex- 
isting statute^  and  so  long  as  the  estate  re- 
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mains  nnsettled  the  Legtslatare  could  or 
may  by  a  proper  enactment  cure  any  de- 
fects In  the  law  by  which  the  tax  was  Im- 
posed or  a  Uen  created  for  same,  though  It 
will  result  In  giving  the  act  a  retroactive 
etTect.  This  conclusion  is  supported  by  the 
following  authorities:     Ferry  v.  Campbell, 

110  Iowa,  290,  81  N.  W.  604,  50  L.  R.  A.  92; 
Montgomery  v.   Gllbertson,   134  Iowa,  291, 

111  N.  W.  964,  10  li.  R.  A.  (N.  S.)  986. 

In  Ross  on  Inheritance  Taxation,  |  36,  it 
is  on  this  subject  said: 

"The  rights  and  obligations  of  all  parties  in 
regard  to  the  payment  of  an  inheritance  tax  is 
ordinarily  determinable  as  of  the  time  of  the 
death  of  the  decedent  It  is  at  that  time  that 
the  title  to  the  property  passes  to  the  heirs,  dev- 
isees, and  legatees  and  that  the  right  of  the  pub- 
lic to  the  tax  accrued,  although  actual  enjoy- 
ment is  postponed  by  the  delays  incident  to  the 
administration  of  the  estate.  The  occasion  for 
the  tax  being  the  devolution  of  prot)erty,  it 
shonld  usnally  attach  to  such  interest  only  as 
arises  by  reason  of  a  death  subsequent  to  the 
passage  of  the  act  imposing  the  tax.  The  stat- 
ute is  not  given  a  retrospective  operation,  so 
as  to  raise  estates  of  persons  who  have  died  be- 
fore its  enactment,  unless  its  terms  clearly  de- 
mand such  an  interpretation.  But  the  method 
of  procedure  for  the  ascertainment  and  deter- 
mination of  the  tax  is  controlled  by  the  statute 
in  force  at  the  time  of  the  institution  of  the 
proceedings,  although  the  tax  itself  and  the 
rights  of  the  parties  are  controlled  by  an  earlier 
statute."  Estate  of  Davis,  149  N.  Y.  539,  44 
N.  E.  185;  Estate  of  Sloane,  154  N.  Y.  109, 
47  N.  E.  978;  Cahen  v.  Brewster,  208  U.  S. 
543,  27  Sup.  Ct  174,  51  L.  Ed.  810,  8  Ann. 
Gas.  215:  Barclay's  Trustee  v.  Comlth.,  156 
Ky.  456, 161  S.  W.  510,  51  L.  B.  A.  (N.  S.)  232. 


We  do  not  regard  the  cases  In  re  Estate  of 
Embury,  19  App.  Div.  214,  45  N.  Y.  Supp.  881, 
and  Estate  of  Petttt,  66  App.  Dlv.  80,  72  N. 
Y.  Supp.  469,  upon  both  of  which  counsel  for 
appellants  strongly  rely,  as  controlling  In  the 
instant  case.  In  the  first  case  it  appears 
that  the  property  involved  had  been  removed 
from  the  state  prior  to  the  institution  of  the 
proceedings  to  tax  the  succession ;  and  in  the 
second  case  the  court  seemed  to  have  wholly 
failed,  to  discriminate  between  a  general 
property  tax  and  a  tax  on  the  successimi  to 
property,  and  also,  without  cause,  to  have 
assumed  that  the  amendatory  act  sought  to 
be  applied  in  that  case,  by  reason  of  its  al- 
leged retroactive  effect,  was  rendered  un- 
^  constitutional.  We  think  these  cases  so  in 
conflict  with  the  great  weight  of  authority 
that  we  are  unwilling  to  declare  them  the 
law  in'  this  state. 

In  our  view  of  the  case,  so  long  as  the 
stock  sought  to  be  charged  with  the  pay- 
ment of  this  inheritance  tax  remains  In  this 
state  undistributed,  it  is  liable  for  such  tax ; 
hence,  though  the  appeal  prayed  is  granted, 
the  Judgment  of  the  circuit  court  Is  affirmed. 


ALEXANDER  v.  LEWIS. 

(Oonrt  of  Appeals   of  Kentndcy.     7ini«   10, 
1919.) 

1.  Pabtrxbship    «=s>53— AonoHS— EVtidkncb 

— SumcIENCT. 

In  an  action  to  settle  an  alleged  partnership 
and  to  recover  one-half  of  the  profits,  the  chan- 
cellor's finding  that  no  partnership  existed  Aeld 
warranted  by  the  evidence. 

2.  Appeai.  ano  Ebbob  «=3lOO90)— Review— 
Fir  DIN  o  or  Chanoeixob. 

The  appellate  conrt  will  not  disturb  the  find- 
ing of  a  chancellor  upon  question  of  fact,  where 
the  evidence  is  conflicting  and  on  a  considera- 
tion of  the  whole  case  the  mind  is  left  in  such 
doubt  that  it  cannot  be  said  with  reasonable 
certainty  that  the  chancellor  erred. 

Appeal  from  Circuit  Court,  Carter  County. 

Action  by  R.  U.  Alexander  against  Robert 
F.  Lewis.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed.  ~ 

Strother  &  Hamilton,  of  Louisville,  and 
Theobald  &  Theobald,  of  Grayson,  for  ap- 
pellant 

John  M  Waugli,  of  Ashland,  for  appellee. 

CLAY,  G.  Claiming  that  he  and  the  de- 
fendant, Robert  F.  Lewis,  were  partners  in 
the  purchase  and  sale  of  tobacco,  plaintiff,  R. 
H.  Alexander  brought  this  suit  to  settle  the 
partnership  and  to  recover  one-half  of  the 
profits.  The  master  commissioner,  to  whom 
the  case  was  referred,  to  hear  proof  and  de- 
termine whether  there  was  a  partnership, 
and  to  settle  the  partnership.  If  one  existed, 
r^>orted  that  tltere  was  a  partnership  and 
that  the  profits  amounted  to  $2,051.88.  On 
exceptions  to  this  report,  the  chancellor  de- 
cided that  there  was  no  partnership,  sus- 
tained the.  exception,  and  dismissed  the  pe- 
tition.   Plaintiff  appeals. 

Plaintiff  testified  in  sabstanoe  as  follows: 
He  was  the  presidoit  and  manager  of  the 
Tenth  Street  Tobacco  Warehouse  Company 
In  Louisville.  He  first  l>ecame  acquainted 
with  tne  defendant  in  the  month  of  October, 
1916.  During  that  month  he  bad  some  cor- 
respondence with  the  defendant  alMUt  acting 
as  agent  for  the  Tenth  Street  Tobacco  Ware- 
house Company,  and  possibly  buying  a  few 
crops.  Some  time  later,  the  defendant  called 
to  see  him  and  they  talked  further  al)out  the 
matter ;  the  defendant  stating  that  he  wanted 
to  buy  a  few  crops.  If  he  could  buy  them 
right.  About  November  4th  he  called  defend- 
ant over  the  telephone  and  asked  him  how  he 
was  getting  along.  Defendant  replied  that 
he  had  bought  one  or  two  crops,  and  he  asked 
defendant  if  he  conld  buy  any  more  tobacco. 
Defendant  said  that  he  thought  he  could. 
He  then  asked  defendant  if  he  could  buy  it 
at  the  right  price.    Defendant  said  he  could. 
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He  Uben  asked  defendant  If  he  wanted  to 
go  Into  partnership  with  him  and  buy  some 
tobacco;  that  he  had  a  man  there  that  he 
would  send  up  to  go  with  him ;  that  the  man 
was  a  good  Judge  of  tobacco,  and  would  be  a 
great  help  to  him  in  making  the  purchase. 
Defendant  said  he  would  be  glad  to  have 
him.  He  had  reference  to  Mr.  Harprlng. 
He  then  explained  to  Harprlng  about  the  con- 
versation and  directed  him  to  go  to  Grayson, 
Ky.,  and  assist  the  defendant  In  buying  some 
tobacco.  Harprlng  went  the  next  day.  Under 
this  arrangement,  defendant  and  Harprlng 
bought  over  100,000  pounds  of  tobacco.  A 
large  portion  of  the  tobacco  was  sold  to  Gor- 
In  Bros.,  and  some  of  It  was  sold  at  the  Tenth 
Street  Tobacco  Warehouse.  Uiider  the  con- 
tract the  tobacco  was  to  be  shipped  there, 
and  the  company  was  to  receive  a  commis- 
sion for  handling  the  tobacco.  While  be  did 
not  tell  defendant  that  he  was  to  furnish  the 
money,  that  was  the  natural  conclusion. 
The  money  was  borrowed  from  the  Tenth 
Street  Tobacco  Warehouse  Company.  The 
contract  of  sale  to  Gorln  Bros,  was  made  in 
the  name  of  Alexander  &  Iiewis.  All  the 
time  the  business  was  talked  of  by  him  and 
Lewis  as  a  partnersfblp.  There  was  also  a  sale 
of  57,000  pounds  of  tobacco  to  Haley  &  Shel- 
bnme  at  Lexington.  Harprlng  had  a  great 
deal  of  correspondence  with  defendant,  and 
in  that  correspondence  Harprlng  represented 
plaintiff.  Under  the  agreement  between  him 
and  defendant,  defendant  was  to  receive  the 
tobacco,  pay  for  it,  have  it  prized,  and  de- 
liver it  at  the  depot  at  his  place,  while  plain- 
tiff was  to  pay  for  the  tobacco  and  pay  ft>r 
the  sale  of  it  The  accounts  with  the  Tenth 
Street  Tobacco  Warehouse  Company  were 
kept  in  the  name  of  R.  F.  Lewis  &  Go.  The 
drafts,  given  in  payment  for  the  tobacco, 
were  charged  to  the  account,  and  the  account 
was  credited  by  the  sales  made.  The  amount 
expended  In  the  purchase  of  tobacco  was 
fl3il.06SS.  On  cros»«xamlnatlon  witness 
stated  that  the  Tenth  Street  Tobacco  Ware- 
hoase  was  a  commission  house  and  collected 
commlsBlons  on  the  tobacco.  Defendant  was 
not  present  when  the  contract  .with  Gorln 
Broe.  was  signed,  but  defendant  afterward 
approved  the  sale.  Nothing  was  said  between 
him  and  defendant  as  to  how  the  profits  or 
losses,  If  any,  were  to  be  divided.  It  was 
the  custom,  however,  when  one  party  fur- 
nished the  money  and  attended  to  the  sale 
of  the  tobacco,  and  the  other  part7  attended 
to  the  buying,  to  divide  the  profits  and  losses 
equally  between  them. 

R.  A.  Harprlng  was  present  on  November 
4th,  when  plaintiff  called  up  the  defendant. 
Plaintiff  asked  defendant  if  he  wanted  a 
partner  In  the  purchase  of  tobacco.  Plain- 
tiff told  defendant  he  would  send  blm  up 
there,  and  witness  went  there  at  the  direc- 
tion of  plaintiff.  He  made  three  trips  up 
there,  and  assisted  defendant  In  buying  sev- 
eral crc^.    Defendant  stated  to  him  that  he 


and  Alexander  were  partners  in  the  purchase 
of  the  tobacco.  He  told  defendant  that  he 
thought  he  could  get  a  certain  price  for  the 
tobacco,  at  the  same  time  saying,  "I  will  see 
Mr.  Alexander,  and  if  It  Is  satisfactory  to 
blm,  and  satisfactory  to  you,  we  can  sell  it." 
Defendant  said,  "Well,  go  ahead,  and  If  you 
can,  sell  It  for  us."  Thereupon  he  returned 
to  Louisville  and  the  tobacco  was  sold  to  the 
Gorln  Bros.  He  wrote  defendant  about  it, 
and  defendant  wrote  back  that  he  was  well 
satisfied.  Afterwards  a  crop  was  sold  to 
Haley  &  Shelbume.  Before  the  sale  was 
made,  defendant  mentioned  to  plaintiff  the 
price  that  he  thought  he  could  get  for  the 
tobacco,  and  plaintiff  said  thnt  it  was  agree- 
able to  him  to  sell  It  In  all  these  trans- 
actl(«s  he  represented  Mr.  Alexander.  He 
wrote  several  letters  to  defendant,  and  re- 
ceived several  letters  in  reply.  On  cross- 
examination,  witness  stated  that  defendant 
told  him  that  Mr.  Alexander  was  to  have  half 
of  the  profits.  At  that  time  he  was  solicitor 
for  the  Tenth  Street  Warehouse.  A.  E. 
Mitchell,  the  secretary  and  treasurer  of  the 
Tenth  Street  Tobacco  Warehouse  Company, 
testified  that  the  accounts  of  the  Tenth  Street 
Tobacco  Warehouse  Company  were  kept  in 
the  name  of  R.  F.  Lewis  &  Co.  He  also  exh 
hiblted  a  large  number  of  drafts  drawn  by 
defendant  In  the  name  of  R.  F.  Levels  &  Oo. 
The  defendant  R-  F.  Lewis,  testified  that 
he  had  been  In  the  tobacco  business  for  about 
two  years  and  was  also  assistant  postmaster. 
He  had  known  plaintiff  for  about  ten  months. 
Never  at  any  time  was  he  In  partnership 
with  plaintiff.  His  contract  with  plaintiff 
was  that  plaintiff  was  to  furnish  the  money 
to  buy  the  tobacco  and  get  his  commission 
out  of  it  That  was  all  the  contract  they 
had.  He  was  to  pay  6  per  cent  for  the 
money.  The  Tenth  Street  Tobacco  Ware- 
house Company  did  not  furnish  all  the  money 
to  buy  the  tobacco.  He  himself  furnished 
about  $4,000.  The  reason  the  account  was 
kept  in  the  name  of  R.  F.  Lewis  &  Co.  was 
that  he  had  other  accounts  In  the  bknk  and  did 
not  want  to  get  them  mixed  up.  The  tobacco 
which  he  purchased  was  shipped  to  the  To- 
bacco Warehouse  Company.  The  shipments 
sold  elsewhere  were  made  by  the  direction 
and  with  the  consent  of  plaintiff.  The  ship- 
ment to  Gorln  Bros,  was  sold  throng  the 
Warehouse  Company.  The  only  shipment 
that  was  not  thus  sold  was  to  Haley  &  Shel- 
bume, and  this  sale  was  made  with  the  con- 
sent of  Mr.  Alexander.  Harprlng  came  to 
Carter  county  as  a  representative  of  the 
Tenth  Street  Tobacco  Warehouse.  When 
Alexander  called  blm  over  the  'i>hone,  he  had 
a  hard  time  understanding  him.  He  finally 
understood  that  Alexander  wanted  to  send 
somebody  up  to  help  him  out  as  he  was  tied 
up  in  the  post  office.  He  told  Alexander, 
that  that  plan  would  suit  him  very  well. 
Not  at  that  time  or  at  any  other  tlme^  did  be 
state  to  Alexander  that  they  were  partners. 
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Harprlng  wrote  him  a  letter,  In  which  he 
said,  "I  have  sold  your  tobacco.^  He  never 
saw  the  contract  between  Alexander  &  Lewis 
and  Gorln  Bros.  He  never  had  any  agree- 
ment with  Alexander,  by  which  the  latter  was 
to  have  half  the  profits.  He  told  Alexander 
that,  if  he  had  to  have  a  partner,  he  would 
not  engage  in  the  business. 

In  rebuttal  plaintlft  denied  that  defend- 
ant had  stated  to  him  that  he  would  keep 
the  accounts  in  the  name  of  B.  F.  Lewis  & 
Co.,  so  that  they  would  not  get  mixed  up, 
Harprlng  went  as  a  representative  of  the 
plaintiff,  and  not  as  a  representative  of  the 
Warehouse  Company.  Harprlng  testliied 
that,  upcHi  his  arrival  at  ■Grayson,  defend- 
ant stated  that  be  fully  understood  defend- 
ant and  plaintiff  were  partners.  At  the  time 
he  was  representing  Alexander,  he  was  being 
paid  by  the  month  by  the  Tenth  Street 
Tobacco  Warehouse  Company.  Mrs.  L.  S. 
Gatewood  stated  that  she  was  present  when 
Mr.  Alexander  called  defendant,  and  heard 
Mr.  Alexander  say,  "Do  you  want  a  part- 
ner?" She  also  heard  him  say,  "I  have  a 
good  man  to  send  up  and  will  send  him  to- 
morrow." He  then  turned  to  Harprlng  and 
asked  him  if  he  would  go.  Harprlng  said, 
"I  will." 

Several  letters  from  defendant  to  plaintiff 
and  harprlng  were  Introduced,  and  iiT  these 
letters  defendant  referred  to  purchases  "I 
have  made,"  and  in  some  Instances  to  pur- 
chases "We  have  made.''  In  several  of  them 
defendant  spoke  of  the  prices  at  which  the 
tobacco  was  purchased  and  asked  Harprlng 
to  keep  him  advised  as  to  market  prices,  as 
he  didn'tjwant  to  take  any  chances. 

The  circumstances  relied  on  to  show  a 
I>artnership  are  defendant's  statements  to 
Harprlng  that  he  understood  tliat  he  and 
plaintiff' were  partners;  that  tfie  purchases 
were  made,  the  drafts  drawn,  and  the  ac- 
counts kept  in  the  name  of  R.  F.  Lewis  & 
Co.;  that  portions  of  the  tobacco  were  not 
shipped  to  the  Warehouse  Company,  but  were 
sold  to  Haley  &  ShelKurne  and  to  Gorin 
Bros. ;  that  Harprlng  and  plaintiff  made  the 
sale  to  Gorln  Bros.,  which  they  would  not 
have  done  unless  plaintiff  had  been  a  part- 
ner with  defendant,  and  that  defendant  ex- 
pressed his  satisfaction  with  the  sale  upon 
being  apprised  of  the  terms  thereof;  that  In 
speaking  of  some  of  the  purchases  be  used 
the  pronoun  "we";  that  plaintiff  became 
responsible  to  the  Warehouse  Company  for 
the  money,  which  he  would  not  have  done, 
had  there  been  no  partnership. 

On  the  other  hand,  plaintiff,  when  he  called 
defendant  over  the  'phone  and  asked  him  If 
he  wanted  to  go  in  partnership  with  plaintiff 
In  the  purcSiase.  of  tobacco,  did  not  state 
what  defendant's  answer  was.  Plaintiff 
did  not  then  agree  to  furnish  the  money. 
Nothing  was  Eaid  about  profits  and  losses, 
and  none  of  the  terms  of  the  alleged  partner- 


ship were  discussed.  A  portlcm  of  the  money 
used  in  the  purchase  of  the  tobacco  was  ad- 
vanced by  defendant  hlfaiself,  and  the  other 
portion  was  loaned  by  the  Warehouse  Com- 
pany, and  Interest  charged  therefor.  In  none 
of  the  numerous  letters,  introduced  was  the 
word  "partnership"  used.  Defendant  ex- 
plained that  the  Ctorln  purchase  was  after- 
wards sold  through  the  warehouse,  that  the 
sale  to  Haley  &  Shelburne  was  made  with 
plaintiff's  consent,  and  that  the  accounts 
were  kept  in  the  name  ,of  B.  F.  Lewis  &'  Co., 
so  as  not  to  conflict  with  other  accounts  kept 
in  his  own  name.  Haiprlng  came  as  a  rep- 
resentative of  the  Wardiouse  Company,  and 
was  paid  by  that  company,  and  sent  to  Gray- 
son to  assist  defendant,  because  defendant 
could  not  devote  all  of  his  time  to  the  work. 

[1,2]  While  it  may.be  true  that  plaintiff 
believed  that  he  had  entered  Into  a  partner- 
ship with  defendant,  the  evidence  is  by  no 
means  clear  that  the  defendant  understood 
that  this  was  the  case,  or  that  there  was  ever 
a  meeting  of  their  minds  on  the  question. 
It  Is  our  rule  not  to  disturb  the  finding  of 
the  chancellor  upon  a  question  of  fact,  where 
the  evidence  Is  confiicting,  and  on  a  consider- 
ation of  the  whole  case  the  mind  is  left  in 
such  doubt  that  we  cannot  say  with  reason- 
able certainty  that  the  chancellor  erred  In  bis 
conclusion,  and  this  rule  is  peculiarly  ai^ll- 
cable  to  the  facts  of  this  case.  Hayes  ▼. 
Hayes'  Ex'r,  181  Ky.  589,  205  S.  W.  696. 

Judgment  afflrmed. 


PEEWITT  V.  WILBOBN  et  aL 

(Court  of  Appeals  of  Kentucky.     March   28, 
1919.    Behearing  Denied,  June  20, 1919.) 

1.  Appxal  and  E^ror  €=>1032(1)— Pbbsttmf- 

nONS    FaVORINO   JUDaVENT. 

Before  a  judgment  should  be  reversed,  an 
error  prejudicial  to  the  rights  of  appellant 
should  affirmatively  appear  from  tiie  record. 

2.  Appeal   and  Ebbor  4=>901— Bubokn   to 
Show  Error— Omitted  Portion  of  Bxc- 

ORD. 
Appellant,  if  he  would  secure  reversal,  most 
exhibit  in  the  Court  of  Appeals  a  record  show- 
ing affirmatively  that  the  deciBion  appealed 
from  is  erroneous,  after  indulging  presumptioa, 
which  follows  a  showing  on  the  record  present- 
ed, that  a  portion  of  the  record  of  the  case  has 
been  omitted. 

3.  Appxal  and  Ebbob  «=>907(1)  — Pbxsuxp- 

TION  PaVOBINQ  CoUBt  BELOW--Oia8BIOS  OP 

Pabt  of  RECoan. 
Where  transcript  as  made  shows  that  a  por- 
tion of  the  record  of  the  case  is  omitted,  which 
must  have  been  considered  by  the  court  in  reach- 
ing a  decision,  it  must  be  presumed  that  omit- 
ted portion  justified  the  dedaion. 
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4.  AnsAi.  ARO  Bbbob  «S9907(1)— Pbuuicp- 
iioN  FAvoBXNa  OouBT  Bklow— OmsaioN  07 
Past  of  Rkoobo. 

Presumption  on  appeal  that  omitted  portion 
of  record  was  considered  by  trial  conrt,  and  jus- 
tified his  decision,  does  not  arise  from  omis- 
si<Ki  of  parts  of  record  wliich  were  not  consid- 
ered by  trial  conrt,  could  not  have  influenced 
its  decision,  and  which,  if  present,  would  not 
have  been  necessary  to  be  considered  to  deter- 
mine correctness  of  dedsion. 

5.  APPEAt  AND  Ebbob  <8=a907(l>— PBKsritP- 
TioN  FAyoBiWQ  Couw  B«LOw— OinsaiON  of 
Past  or  Bboobd— Rkvebsal. 

Even  if  absence  of  part  of  recwd  on  appeal 
appears  from  record  as  presented,  if  record  af- 
firmatively shows  that  decision  below  waa  er- 
roneous, it  will  be  reversed. 

6.  AppkaIi  and  Ebbob  9=>S18  (5)— Record  — 
Bbcobds  in  Pbiob  Cask— Intboduotion  in 
evidicnck. 

In  action  at  law,  the  pleadings  stating  the 
issues  and  showing  the  records  of  a  prior  ac- 
tion, such  records  could  have  been  used  as  evi- 
dence only,  and  1^  such  use  alone  could  have 
become  part  of  the  record  in  the  action. 

7.  Atfeal  and  Ebbob  <S=3518(5)— WBrriNss 
Fn-BD  AS  ExHiBiTB— Statute. 

trnder  Civ.  Code  Prac.  J  128,  snbseca.  1-3, 
in  an  action  at  law,  writings  filed  as  exhibits, 
and  which  a  party  intoids  to  rely  vpon  as  evi- 
dence, do  not  become  part  of  record,  unless  it 
shows  they  were  used,  or  offered  to  be  used,  on 
trial,  or  unless  they  were  filed  with  and  re- 
lied on  as  foundation  of  cause  of  action. 

&  Appeai,  and  Ebbob  «=>907(1)— Pbesuvp* 

TioN  Favobino  Coubx  Below  —  OiossioN 

or  Past  or  Reco>bd. 

Where  record  fails  to  show  that  anything 

omitted  from  transcript,  or  bill  of  exceptions, 

was  considered  by  trial  court,  or  before  it  to 

be  considered.  Court  of  Appeals  will  not  pre- 

snme  judgment  to  be  correct,  because  certain 

orders  in  the  case,  or  the  records  of  prior  suits 

pleaded,   but   not  introduced   in   evidence,  are 

omitted  frwn  the  transcript 

9.  TBCSPASB         9=al9(l)    —    BjBOOTBBT         ON 

Stbknoth  or  Tituk. 
In  action  wherein  defendants  came  to  oc- 
cupy position  of  plaintiff  in  action  for  trespass 
on  realty,  and  plaintiff  came  to  occupy  position 
of  defendants,  title  of  defendants,  as  well  as 
their  possession  and  right  to  possession,  being 
put  in  iasne,  they  were  under  necessity  to  re- 
cover on  strength  and  validity  of  their  own  title, 
and  not  because  of  any  want  of  title  in  plaintiff. 

10.  jDDGJtKNT  ®=9713  (1)— Res  Judicata. 

A  final  judgment  rendered  on  the  merits,  by 
a  court  having  jurisdiction  of  the  subject-mat- 
ter and  parties,  is  conclusive  on  the  rights  of 
the  parties  and  their  privies  in  another  suit  on 
the  points  and  matters  in  issue  on  the  first  suit 

11.  JuDQMENT  ®=>713  (2)  —  Res  Judicata  — 
Mattebs  LinoATED  ob  That  Mioht  Have 
Been  Litigated. 

In  second  suit  between  same  parties  on 
same  cause  of  action,  judgment  in  former  suit  is 
complete  bar,  not  only  as  to  everything  used 


in  former  acti(m  to  sastaln  or  defeat  demand, 
but  everything  which  i>arties  conld  have  used 
properly;  but  where  second  suit  is  between 
same  parties  or  their  privies  upon  different 
cause  of  action,  judgment  in  former  action  is  an 
estoppel  only  t»  a  relitigation  of  questions  actu- 
ally litigated  or  determined  in  first  action. 

12.  Judgment  <S=>736— Res   Judicata— Bef- 
obuation-  or  Deed  —  Tbssfass  —  Right  to 
Pbofebtt. 
Judgment  in  action  for  reformation  of  deed 
on  ground  of  mistalie,  the  real  question  decided 
being  whether  mistake  had  occurred,  was  not 
res  judicata  in  an  action  for  trespass  on  lands, 
involving  issue  as  to  title  not  adjudicated  in 
first  suit,  since  same  evidence  would  not  sus- 
tain or  defeat  action  in  both  cases. 

18.  Deeds  «=»13&— "EtxoEPTroN." 

An  "exception"  in  a  deed,  as  distinguished 
from  a  reservation,  is  some  part  of  the  bound- 
ary described  in  the  deed  to  which  the  grantor 
retains  tlQe,  not  conveying  it  by  the  deed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Excep- 
tion.] 

14.  Deeds  «=>139— Exception  —  Oebtaintt 
IN  Descbzftioh. 
l%e  certainty  necessary  in  a  description  ot 
lands  excepted  in  a  deed,  to  make  the  excep- 
tion valid,  is  the  same  certainty  necessary  to 
make  the  conveyance  of  lands  by  the  deed  valid. 

16.  Deeds  4=s>S8(1)— Cebtaintx'  or  Dssobip- 

TION. 

To  make  a  conveyance  of  lands  by  deed  valid, 
deed  must  describe  them  so  certainly  that  prop- 
erty can  be  located,  and  in  this  sense  that  is 
certain  and  locatable  which  can  be  made  certain 
and  locatable. 

16.  Deeds  9=3111  —  Aicbiouitt  in  Desobip- 
TioN  oB  Exception— Intention  or  Pakubs 
AND  Cibcttkstances. 

If  there  is  ambiguiti  in  description  of  prop- 
erty intended  to  be  conveyed  or  excepted  from 
conveyance,  its  identity  ibay  be  gathered  from 
intention  of  parties  and  accompanying  circqm- 
stances;  but  intention  must  be  gathered  from 
deed  itself. 

17.  Btidknoe  «=»M0(7)— Exobftion— lOENn- 
noATiONNor  Pbofebtt. 

Pared  evidence  may  be  resorted  to,  to  desig- 
nate property  contained  in  exception  from  deed, 
where  terms  of  exception  so  identify  property 
that  parol  proof  can  be  applied  to  language 
and  make  it  certain. 

18.  Vendor  and  Pubchaseb  <S=»280(1)— Ex- 
•  OBPTIOR — Knowijidge  or  Grantees. 

Where  language  of  exception  in  deed  gave 
notice  to  grantees  of  fact  there  was  land  with- 
in description  of  boundary  in  their  deed  which 
had  been  disposed  of  to  another,  and  with  small 
diligence  grantees  could  have  definitely  ascer- 
tained its  location,  if  not  already  known  to 
them,  grantees  could  not  accept  deed  without 
being  chargeable  with  notice. 

10.  Evidence    ^=»460(5)—PABoir— Exception 
in  Deed. 
In  action  involving  title  to  land,  where  ques- 
tion of  whether  lands  affected  by  exception  in 
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deed  Involred  could  b«  located,  ao  u  to  make 
property  referred  to  a  matter  of  reasonable  cer- 
tainty, ivas  dependent  on  the  evidence,  the  trial 
court  erred  in  rejecting  proof  of  the  contents 
and  execntion  of  a  writing  between  a  party  in 
the  chain  of  title  and  hia  grantee. 

20.  Depositions  «=5>79— Of  Deckdkntb— Fh.- 
INO  Befobx  Tbiai.. 

In  action  inTolTing  title  to  lands,  where 
depositions  of  party  in  chain  of  title  and  his 
grantee  were  given  in  action  to  which  defend- 
ant and  privies  of  plaintiff  were  parties,  aa 
both  deponents  were  dead,  such  part  of  their 
depositions  should  have  been  permitted  to  be 
read  as  tended  to  prove  execution  and  contents 
of  writing  between  them,  and  location  of  lands, 
embraced  by  exception  in  controversy  in  present 
suit,  to  which  writing  referred,  also  any  other 
portions  of  the  depositions  containing  competent 
evidence  on  the  issues,  if  the  depositions  were 
filed  in  action  before  trial. 

21.  Appeal  and  Ebbob  (3=»854  (2>— Review— 
Wboro  Reason— Justzfiablk  JuoaKKNT. 

Judgment  of  trial  court,  based  by  it  on  an 
erroneous  reason,  will  not  be  reversed,  if  justifi- 
able for  any  other  reason. 

22.  JT7D0IIENT  «s>743(2)  —  Res  Judicata  — 
DCTT  TO  Set  Up  All  Claixb  to  Land. 

In  action  involving  title  to  land,  it  was  duty 
of  a  party  to  bring  forward  all  titles  and  claims 
to  titles  he  possessed,  and  he  could  not  rest  his 
action  on  one  claim  of  title  alone,  and,  being 
defeated  on  that,  put  forward  another  claim, 
and  thus  require  court  to  adjudicate  his  rights 
piecemeal. 

28.  JUDGMENT  «=»789— Res  Judicata  —  Sub- 

SEQUENTLT    ACQUIBED   TiTLB. 

Plaintiffs  claim  of  title,  acquired  since  ren- 
dition of  a  former  judgment,  would  not  be  bar- 
red by  such  former  judgment. 

24.  JUDGMENr  ®=3684— Res  Judicata  — Act 
TioN  Aoainst  TenInts— Effect  on   Lss- 

BOBS. 

Judgment  in  action  against  tenants,  to 
which  lessors  were  not  parties  on  record,  was 
not  binding  on  lessors,  if  adverse  to  them,  un- 
less they  assisted  or  directed  defense,  which 
tb«y  could  have  lawfully  done  for  their  tenants. 

25.  Judgment  «=>666  —  Res  Judicata— Mu- 
tuautt  of  Estoppel. 

A  former  judgment,  which  is  not  binding  on 
defendants,  is  not  a  bar  to  the  assertion  of  any 
right  by  plaintiff. 

26.  Judgment  «=>951(1)  —  Res  Judicata— 
Mutuality  of  Estoppel  —  Bubdkn  of 
Pkoof. 

In  an  action  involving  title  to  land,  the  bur- 
den is  on  defendants  to  show  they  participated 
in  the  defense  of  a  prior  action  for  their  ten- 
ants, so  that  the  former  judgment  is  a  bar  to 
the  assertion  of  any  right  by  plaintiff,  in  that 
it  is  binding  on  defendants. 

27.  Judgment  i8=>958(2)  —  Res  Judicata  — 
Mutuality  of  Estoppel  —  Pabticipation 
in  Action— Question  fob  Jubt. 

In  an  action  involving  title  to  land,  whether 
defendants   participated    in    the   defense   of    a 


prior  action  for  their  tenants  Mi  a  question  of 
fact  for  the  Jury. 

28.  Advkbsx  Posseebion  ^s»115<l)  —  Coif- 
FUcnNG  Evidence — Question  fob  Jubt. 
In  action  involving  title  to  land,  where  there 
was  some  slight  evidence  in  support  of  defend- 
ants' claim  of  adverse  possession,  but  there  was 
other  evidence  oontzadictory  of  it,  question  was 
for  joiy. 

20.  Estopfkl  «=932(1)— Bt  Deed— Excepted 
Lands. 
Acceptance  of  a  deed  by  plaintiff  does  not 
estop  him  from  asserting  title  to  tlie  lands  ex- 
cepted from  its  operation,  if  he  liad  title  to  such 
lands  otherwise. 

30.  Evidence  <8=»353(4)— Admission- Deed. 

In  an  action  involving  title  to  land,  a  deed 
accepted  by  plaintiff  is  competent  evidence 
against  him,  if,  under  the  other  facts  of  the 
case,  it  would  tend  to  prove  an  admission  on  his 
part  of  the  existence  of  any  fact  adverse  to 
his  claim  of  title. 

Appeal  frwn  CIrcalt  CJonrt,  Wolfe  County. 

Action  by  Clifton  Prewltt,  Sr.,  against  John 
Wllbom  and  others.  From  a  Judigment  for 
defendants,  plaintiff  appeals.  Reversed,  and 
cause  remanded  for  a  new  trial. 

Edward  C.  CBear,  of  Frankfort,  S.  Monroe 
NIckeU,  of  Hazard,  and  H.  B.  Prewitt,  of 

Mt.  Sterling,  for  appellant. 

Kelly  Kash,  of  Irvine,  and  Robert  H.  Winn, 
of  Mt  Sterling,  for  appellees. 

HURT,  J.  The  judgment  appealed  from 
was  rendered  at  the  June  term,  1916,  of  the 
circuit  court,  and  the  record  was  thereafter 
filed  in  this  court,  and,  after  the  order  of 
submission  in  this  court  had  been  set  aside 
on  two  occasions,  was  finally  submitted  ^bn 
May  10,  1918.  A  motion  was  made  by  the 
appellees  to  strike  the  bill  of  exceptions 
from  the  record,  and  this  motion  was  order- 
ed to  be  passed  and  to  be  heard  upon  the 
final  submission.  The  grounds  of  the  motion 
to  strike  the  bill,  under  the  circumstances 
shown  by  the  record,  are  deemed  insnfllcient, 
and  the  motion  was  therefore  overruled. 

(b)  This  action  was  Instituted  by  the  ap- 
pellant, Clifton  Prewltt,  and  others,  whom 
we  will  call  the  plaintiffs,  against  the  appel- 
lees, whom  we  will  call  the  defendants,  on 
February  29,  1892,  and  hence  it  is  a  veteran. 
The  answer  was  filed  In  August,  1892.  It  ap- 
pears, from  Goff  v.  Wllbum,  24  S.  W.  871, 
15  Ey.  Law  Rep.  614,  decided  January  23, 
1894,  that,  a  demurrer  having  been  filed  to 
the  answer,  it  was  carried  back  to  the  peti- 
tion and  sustained,  and  the  petition  dis- 
missed, and  from  the  judgment  an  appeal  was 
prayed  to  this  court,  which  resulted  in  the 
opinion  supra,  which  reversed  the  Judgment 
below,  and  after  the  cause  was  remanded  to 
the  trial  court,  on  the  28th  day  of  January, 
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1897,  an  amended  answer  and  oonnterclalm 
w&a  med.  On  Ainrll  29, 1897,  an  amended  pe- 
tition was  filed.  January  21,  1898,  a  reply 
was  filed.  March  4,  1896,  a  rejoinder  was 
filed.  lu  1903  the  court  dismissed  the  actlcm, 
as  It  appears,  for  a  want  of  prosecution.  A 
snll  was  filed  under  section  518,  Civil  Code, 
tor  a  new  trial,  which  was  dismissed,  and  the 
^alntlSs  again  appealed  to  this  court,  and 
secured  a  reversal  of  the  Judgment  by  tl^e 
<q)lni(ni  of  this  court  In  Goff  v.  Wllbnm,  79  S. 
W.  232,  26  Ky.  Law  Bep.  1963,  (»  the  9th  day 
of  March,  1904.  The  cause  was  remanded  for 
a  new  trial,  and  on  September  21,  1901,  the 
defendants  filed  a  second  amended  answer  and 
counterclaim.  On  May  5,  1905,  an  amended 
reply  was  filed  by  plaintiffs.  A  trial  was  bad 
March  5,  1915,  which  resnlted  in  a  Judgment 
for  defendants.  A  new  trial  was  granted  to 
the  plaintiffs  by  the  trial  court  on  Decembtf 
29,  1915.  On  May  80,  1916,  an  amended  le* 
ply  was  filed,  and  on  the  same  day  the  de- 
fendants filed  a  rejoinder,  and  the  pleadings 
were  then  completed  by  an  agreement  nprnn 
the  record  that  all  afflrmatlye  allegations  in 
all  the  pleadings  be  consldeted  as  contro- 
yerted  of  record.  The  pleadings  were  thus 
completed  24  years  utter  the  litigation  began. 

During  the  period  of  the  pendency  of  the  ac- 
tion It  has  suffered  casualties,  and  the  c3ieA 
Inserted  a  memorandum  In  his  transcript  to 
the  effect  that  the  record  books  containing 
the  orders  made  during  the  progress  of  the 
action  up  to  May  29,  1913,  wwe  burned  when 
the  courthouse  In  Wolfe  county  was  de- 
stroyed by  fire  on  that  date,  and  had  never 
been  supplied,  and  hence  were  not  coiiled  in- 
to the  transcript  On  July  26,  1915,  the 
oonrt,  apparently  upon  Its  own  motion,  ap- 
pointed a  commissioner  to  supply  the  missing 
records,  and,  the  commissioner  never  having 
reported,  oa  the  7th  day  ot  March,  1916,  the 
plaintiffs  entered  a  motion  to  ezt«id  the 
time  fi>r  the  commissioner  to  hear  proof 
and  supply  the  lost  records;  but  this 
motion  never  seems  to  have  been  acted 
npon  by  the  court,  and  the  commissioner 
never  did  report.  On  May  31,  1916,  an  or- 
der by  agreement  of  the  parties,  was  made, 
which  recited  that  the  parties  then  had  pres- 
ent In  court  the  original  records  in  the  cases 
of  J.  M.  Bacon  et  al.  v.  Wash  Miller  et  al. 
and  Wash  Miller  et  al.  v.  B.  C.  Chenault  et 
aL,  which  were  tbe  records  of  the  Powell  com- 
mon pleas  court,  and  that  same  could  be  used 
by  either  party,  on  the  trial  of  this  case,  as 
If  they  were  certified  copies  of  the  records  of 
those  cases,  and  that  for  the  purposes  of  a 
trial  of  this  case  they  should  be  treated  as 
If  filed  in  this  case.  No  part  of  the  record 
of  the  case  of  J.  M.  Bacon  et  al.  v.  Wash  Mil- 
ler et  al.,  is  copied  into  the  transcript  or  bill 
of  exceptions,  except  a  dq)osltion  of  S.  F.  J. 
Trabue,  whch  was  offered  to  be  read,  but  ei- 
dnded  by  the  court. 

[1-f]  The  appellees  now  Insist  that  tbe 


Jndgment  ont^t  to  be  affirmed,  because  the 
appellant  has  not  brought  to  this  court  tbe 
entire  record  of  tbe  case.  Inasmuch  as  be 
has  not  brought  tbe  orders  in  the  casey  which 
were  burned,  nor  all  of  the  records  of  tbe 
case  of  J.  M.  Bacon  et  al.  v.  Wash  Miller  et 
aL  It  Is  a  well-settled  rule  that,  before  a 
Judgmmt  should  be  reversed,  an  error  prej- 
udicial to  the  rights  of  the  appellee  should 
affirmatively  appear  from  the  record,  and  the 
necessary  result  of  this  rule  is  that  every 
presumption  is  Indulged  In  favor  of  tbe 
correctness  of  tbe  Judgment  appealed  fr<»n. 
Dixon  V.  Melton,  137  Ky.  689,  126  S.  W.  858, 
Ann.  Gas.  1912A,  457;  HuSaker  v.  National 
Bank,  13  Bush,  644.  Hence  an  appellant.  If 
be  would  secure  a  reversal  here,  must  ex- 
hibit a  sufficiency  of  the  record  as  will  show 
affirmatively  that  tbe  dededon  appealed  from 
is  erroneous,  after  Indulging  the  presump- 
tion, which  f(dlows  a  showing,  upon  the  rec- 
ord presented,  that  a  portion  of  the  record 
of  the  case  bad  been  omitted.  Where  the 
transcript  as  made  shows  that  a  portion  of 
the  record  of  the  case  is  omitted,  which  musl> 
have  been  before  and  considered  by  the  court 
in  arriving  at  the  decision,  it  will  necessarily 
be  presumed  that  the  omitted  portion  Justi- 
fied the  decision,  as  where  a  Judgment  ovei- 
mllng  a  demurrer  to  a  pleading  Is  appealed 
from,  and  the  record  shows  that  an  amend- 
ment to  the  pleading  had  been  filed  before  the 
dedslon,  and  tbe  amendment  is  omitted  from 
tbe  transcript,  it  will  be  presumed  on  appeal 
that  the  amendment  cured  the  defect;  or  if 
an  appeal  is  from  a  dedsioD  on  a  question  of 
fact,  and  tbe  record  shoiws  tbat  tbe  evidence 
or  a  portion  of  it  has  been  omitted,  it  will  be 
presumed  that  tbe  omitted  portion  sustained 
the  Judgment ;  or  if  an  api>eal  is  prosecuted 
because  of  the  failure  to  give  an  offered  In- 
stractlMi,'  and  tlie  instructions  |i;lven  are 
omitted  from  tbe  record,  on  appeal  it  will  be 
presomed  that  whatever  was  correct  In  tbe 
rejected  instruction,  was  embodied  in  the  in- 
structions which  were  given ;  or  if  all  tbe  in- 
structions are  omitted,  the  presumption  will 
be  that  the  Instructions  were  correct;  or  if 
certain  ones  are  omitted,  the  same  presump- 
tion win  be  Indulged  in  th^r  favor ;  or  if  the 
pleadings  are  omitted,  the  presumption  will 
be  Indulged  that  they  were  sufficient  to  Jus- 
tify and  sustain  the  Judgment ;  or  if  tbe  evi- 
dence Is  omitted,  and  a  peremptory  instruc- 
tion was  given.  It  will  be  presumed  that  the 
peremptory  was  proper. 

There  have  been  many  cases  determined  by 
this  court,  wherein  the  presumption  of  the 
soundness  of  the  judgments  of  the  trial  court 
was  indulged,  and  dealing  with  many  differ- 
ent situations,  wherein  the  presumption  has 
arisen,  as  will  appear  from  the  following 
cases,  which  are  only  a  few  of  those  In  whldii 
the  principle  has  been  declared  and  adhered 
to,  but  they  Illustrate  its  reason  and  extent: 
Hnffaker  y.  National  Bank,  supra;  Bowman 
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T.  HoUoway,  14  Bndi,  426;  Bean  t.  Megoiar, 
fl6  Ky.  553,  29  S.  W.  306,  16  Ky.  Law  Rep. 
TU5;  McNew  v.  WUUams,  36  S.  W.  687,  18 
Ky.  Law.  Hep.  364 ;  Braswell  v.  Hurley,  149 
Ky.  205,  148  S.  "W.  32 ;  Heard  v.  CSherry,  160 
Ky.  819,  150  S.  W.  361 ;  Trosper  Coal  Co.  v. 
Tway  Mining  Co.,  183  Ky.  354,  209  S.  W. 
58;  Mayo  v.  Bmery,  103  Ky.  637,  45  S.  W. 
1048,  20  Ky.  Law  Bep.  638 ;  Com.  v.  Keger,  1 
Duv.  240;  Jones'  Adm'r  v.  Jones,  60  S.  W. 
488,  22  Ky.  Law  Bep.  1280;  Dlzon  v.  Wood, 
64  S.  W.  724,  23  Ky.  Law  Bep.  1004; 
Brashears  v.  Frazler,  43  S.  W.  244,  19  Ky. 
Xja.w  Bep.  1259;  Rudd  y.  Monarch,  32  S. 
"W.  1083,  17  Ky.  Law  Rep.  893;  Fanners' 
Bank  r.  Farmers'  Bank,  147  Ky.  766,  145  S. 
W.  746;  Wlckllfife  v.  Farmers'  Bank,  142  Ky. 
35,  133  S.  W.  966;  Moore  v.  Bisbop,  49  S.  W. 
957,  20  Ky.  Law  Rep.  1622 ;  Maize  v.  Brad- 
ley, 64  S.  W.  655,  23  Ky.  Law  Rep.  993 ;  Miles 
T.  Miles,  103  Ky.  496,  45  S.  W.  506,  20  Ky. 
liBw  Rep.  182 ;  Jobnson  y.  Postal  Telegraph  & 
Cable  Co.,  50  S.  W.  1,  20  Ky.  Law  Rep.  1821 ; 
Kugler  y.  Roass,  64  S.  W.  625,  23  Ky.  Law 
Bep.  979;  Dayls  y.  Bailey,  63  S.  W.  81,  21  Ky. 
Law  Bep.  839.  The  presumption,  however, 
does  not  arise  from  the  omission  of  parts 
of  the  record,  which  were  not  consider- 
ed by  the  court  upon  the  trial,  and  could 
not  have  influ^iced  the  decision,  and  wbidi, 
if  present  in  the  record  here,  would  not  be 
necessary  to  be  considered,  to  determine  the 
correctness  of  the  decision.  Further,  eyen  if 
absence  of  certain  portions  of  the  record  here 
appears  from  ttie  record,  yet,  if  the  record 
filed  here  afflrmatlyely  shows  that  the  de- 
cision below  is  erroneous,  it  wUl  be  reversed. 
McMillan  y.  Stephens,  4»  S.  W.  778,  20  Ky. 
Law  Bep.  1528. 

It  seems  that  the  pleadings  and  everything 
necessary  to  be  considered  by  the  court,  and 
tn  fact  everything  that  was  considered  upon 
the  trial,  are  embodied  In  the  transcript  and 
bill  of  exceptiona  A  portion  of  the  pleadings 
was  filed  before  the  destructi<m  of  the  court- 
house and  a  portion  of  them  has  been  filed 
since.  Twotrialshave  been  had  since  the  burn- 
ing of  the  courthouse.  Into  the  first  of  these 
the  appellees  entered  without  objection,  and 
into  the  latter,  as  the  result  of  which  the 
Judgment  appealed  from  was  rendered,  each 
of  the  parties  entered  without  objection,  and 
with  full  knowledge  of  the  absence  of  the 
records  which  were  burned.  The  appellees 
never  sought  to  have  the  burned  records  sup- 
plied, and  the  efforts  of  appellant  in  that  di- 
rection ended  with  a  motion  for  further  time 
for  the  commissioner  to  act,  made  more  than 
a  year  before  the  trial  and  never  pressed  to  a 
decision  by  the  court  It  does  not  appear, 
from  the  record  here,  nor  from  any  source^ 
that  the  records  of  the  orders  In  the  case,  pre- 
vious to  the  burning,  could  have  in  any  way 
influenced  the  decision  in  the  case^  or  oould 
have  been  considered,  as  they  were  not  in  ex- 
istence at  the  time  at  the  trial,  and  the  bill 


of  ezc^tlMis  foils  to  diow  tbat  any  refers 
ence  was  made  to  any  of  these  orders,  by  ei- 
ther party  or  the  court,  during  the  triaL 

[6, 7]  This  being  an  action  at  law,  and  the 
pleadings,  which  are  all  in  the  transcript, 
state  the  issues,  and  show  the  records  of  the 
action  of  J.  M.  Bacon  et  al.  v.  Wash  Miller  et 
al.  could  have  been  used  as  evldeaoe  <mly, 
and  by  such  use  was  the  only  way  in  wtaldi 
It  could  t>eoome  a  part  of  the  record.  Eiithar 
party  was  free  to  use  It  as  evidence,  if  com- 
petent; but  If  neither  party  Introdooed  it  as 
evidence,  nor  offered  to  do  so,  It  was  not  con- 
sidered by  the  court,  and  could  not  be  a  part 
of  the  record  of  tills  case.  The  bill  of  ezc^t- 
tlons  shows  that  neither  party  used  or  of- 
fered to  use  It  as  evidence,  nor  for  any  pur- 
pose, except  the  appellant  offered  to  read  the 
deposition  of  Trabne,  which  was  a  part  ot 
the  record  of  that  case,  and  upon  objection 
by  appellees  It  was  rejected  as  evidence.  The 
deposition  is  copied  into  the  bUl  of  excep- 
tions, with  the  objection  and  the  ruling  of  the 
court  ttiereon.  In  an  action  at  law,  writings 
filed  as  exhibits,  and  which  a  party  intends  to 
rely  upon  as  evld«ioe,  do  not  become  a  part 
of  the  record,  unless  the  record  shows  that 
they  were  used  or  offered  to  be  used  upon  the 
trial,  or  unless  they  were  filed  with  and  relied 
upon  as  the  foundation  of  a  party's  cause  of 
action.  Section  128,  snbsecs.  1,  2,  8,  CivU 
Code. 

[6]  The  allegations  in  the  answer,  tbat 
appellees  had  sued  appellants  and  recovered 
a  Judgment  for  timber  trees,  cut  upcm  the 
lands  in  1892,  and  ttiat  in  that  action  tbe  ti- 
tle to  the  lands  had  been  adjudicated  in  favor 
of  ai^>ellees,  were  denied  by  the  reply,  and  no 
evidence  was  offered  touching  such  suit,  if 
there  was  any  sudi,  and  hence  the  record  ot 
that  case  did  not  become  a  part  of  tbe  record 
of  this.  Tbe  record  falling  to  show  that  any- 
thing omitted  from  the  transcript  or  bill  of 
exceptions  was  owsidered  by  the  court  upon 
the  trial  of  the  action,  or  was  before  the  court 
to  be  considered,  the  contention  ttiat  this 
court  Ediould  presume  the  Judgment  to  be 
correct,  because  the  orders  in  the  case  pre- 
vious to  1913,  or  the  records  of  tlie  suits  re- 
ferred to,  are  omitted  from  the  transoript, 
is  without  merit 

(c)  The  plaintiffs  in  the  action,  at  tbe  first, 
were  M.  O.  Ooff,  James  Goff,  Bliaha  Goff, 
Caswell  Prewltt,  Washington  MlUer,  and  the 
appellant,  Clifton  Prewltt.  The  defendants 
were  John  Wllbom,  EUcanah  Spencer,  DUlard 

Hall,  James  Brooks,  Brooks,  D.  W. 

Chenault,  Bettie  Chenault,  and  Joel  Chen- 
ault  Since  the  institution  of  the  action,  all 
of  the  plaintiffs  have  either  died  or  trans- 
ferred their  interests  in  the  lands  in  con- 
troversy, except  appellant,  Clifton  Prewltt, 
and  the  action  has  not  been  revived  In  the 
name  of  the  deceased  plaintiffs.  Of  tbe  de- 
fendants, D.  W.  Chenault  and  Bettie  Chen- 
ault claimed  ownership  of  the  lands  in  con- 
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troversy,  and  their  codefendants  were  Bued 
as  trespassers  upon  the  lands,  and  as  having 
acted  under  the  direction  of  t).  W.  Chenault, 
Settle  Chenault,  and  her  husband,  Joel  Chen- 
ault. Before  the  trial  the  Chenanlts  had  all 
died,  but  the  action  was  revived  In  the  name 
of  their  executor  and  devisee. 

The  plaintiffs  claimed  to  be  the  owners  of 
a  tract  of  land,  designated  as  the  James 
Townsend  land,  and  also  to  be  In  the  i)088eB- 
slon  of  the  land,  and  sought  to  recover  dam- 
ages of  the  defendants,  because  of  trespaeses 
which  they  alleged  that  the  defendants  had 
committed,  by  cutting  and  destroying  the 
timber  trees  growing  thereon.  The  defend- 
ants denied  the  ownerishlp  and  possession  by 
plaintiffs  of  a  certain  portion  of  the  lands, 
which  they  descrltied  in  their  ahswer,  and  ot 
this  portion  they  claimed  the  ownership  and 
possession,  and  farther  alleged  that  they 
were  the  owners  of  the  portion  claimed  by 
adverse  possession  for  the  statutory  period. 
They  also  alleged  that.  In  a  suit  institnted 
in  the  Estill  drcxUt  court  In  1886,  and  trans- 
ferred to  the  Madison  .common  pleas  court, 
the  style  of  which  was  Joseph  BlaclcweU  and 
others  v.  Washington  Miller  and  others,  the 
plaintiffs  sought  to  recover  the  lands  In  con- 
troversy of  the  defendants,  and  Issue  was 
Joined  upon  the  right  and  title  to  the  lands 
between  the  plaintiffs  and  defendants,  and 
that  In  the  suit  a  judgment  was  rendered, 
by  whi<at  it  was  adjudged  that  the  plaintiffs 
had  no  title  to  the  land,  and  that  the  title  of 
defendants  was  valid  and  superior  to  that  of 
'  the  plaintiffs,  and  that  all  the  plaintiffs  in 
the  Instant  case  were  plaintiffs  in  the  action 
in  the  Madison  common  pleas  court,  and  that 
the  defendants  In  this  action  were  defend- 
ants in  that  action,  and  that  the  judgment 
in  that  action  had  been  affirmed  upon  appeal 
by  this  court.  The  judgment  was  pleaded  as 
an  estoppel  to  plaintiffs'  claim  to  ownership 
of  the  land,  and  that  the  title  to  the  land 
was  res  judicata  as  to  plaintiffs  and  de- 
fendants. The  defendants  further  pleaded, 
in  bar  of  plaintiffs'  action,  a  judgment  of  the 
Powell  court  of  common  pleas,  which  was 
rendered  in  an  action  wherein  Washington 
MUler,  Xnizabeth  Maxwell,  S.  F.  J.  Trabue, 
and  the  Hagglns  heirs  were  plaintiffs  and  E. 
C.  Chenault  and  others  were  defendants.  It 
was  alleged  that  in  the  last-named  action  the 
plaintiffs  herein  were  plaintiffs,  therein,  and 
the  defendants  D.  W.  Chenault  and  Settle 
Chenault  were  defendants  therein,  and  that 
in  that  action  the  title  to  the  lands  In  con- 
troversy was  an  issue  between  the  plaintiffs 
and  defendants,  and  that  it  was  adjudged  in 
that  action  that  the  plaintiffs  had  no  title  to 
the  land,  but  that  defendants  were  the  owners 
of  same,  and  the  judgment  was  relied  upon  as 
an  estoppel  and  bar  to  plaintiffs'  action  here- 
in, and  as  rendering  the  title  to  the  lands 
res  judicata. 
The  plaintiffs  replied,  denying  the  owner- 


ship of  the  lands  by  defendants,  or  tnat  the 
title  to  same  had  been  adjudicated  between 
them  and  defendants  by  the  judgment  of  ei- 
ther the  Madison  common  pleas  court  or  the 
Powell  common  pleas  court,  and  alleging  title 
in  themselves  by  adverse  possession,  and  that 
since  the  judgment  in  the  Madison  court  of 
common  pleas  they  had  acquired  title  to  the 
lands  from  the  heirs  of  James  Hagglns.  They 
also  denied  that  the  cutting  of  the  timber 
trees,  complained  of  In  the  answer,  had  been 
by  thdr  direction  or  authority,  or  that  any 
of  the  timber  trees  had  been  cut  by  them,  or 
by  any  agent  or  employe  of  theirs.  The 
above-stated  affirmative  allegations  were  de- 
nied by  a  rejoinder.  Just  preceding  the  trial, 
the  plaintiffs  dismissed  their  action,  and  the 
trial  was  had  upon  the  counterclaim  of  de- 
fendants, and  the  Issues  arising  therefrom. 
[8]  The  defendants,  appellees  here,  thus 
came  to  occupy  the  position  of  plaintiffs  In 
an  action  for  trespassing  upon  realty,  and 
the  plaintiffs  came  to  occupy  the  position  of 
defendants.  The  title  of  the  appellees  to  the 
land  In  controversy,  as  well  as  their  pos- 
session and  right  of  possession,  being  put  in 
Issue,  the  necessity  devolved  upon  them  to 
succeed  In  the  action  upon  the  strength  and 
validity  of  their  own  title,  and  not  because  of 
any  want  of  title  in  the  appellant.  The  ac- 
companying diagram  is  necessary  to  an  un- 
derstanding of  the  facts  developed  by  the 
evidence.  While  It  Is  not  intended  to  be 
mathematically  correct,  It  will  serve  to  Illus- 
trate the  evidence  and  the  issues. 
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In  1786  the  commoawealtb  of  Virginia 
granted  to  Terrason  &  Bros,  a  patent  for 
20,000  acres  of  land,  which  embraced  the 
lands  In  dlapnte,  and  all  the  lands  In  the 
at>0Te  diagram.  Thereafter,  in  1819,  the 
lands  patented  to  Terrason  &  Bros,  were  sold 
to  satisfy  the  taxes  due  thereon,  and  were 
purchased  by  Jas.  Hagglns,  and  in  1849  or 
1850  were  conveyed  to  the  heirs  of  Haggins 
by  the  register  of  the  land  office.  At  the  time 
of  the  sale  for  taxes,  they  were  assessed  for 
taxation  In  the  ncune  of  one  who  was  de- 
scribed in  the  proceedings  as  a  successor  of 
Terrason  &  Bros.  Previous  to  1860,  one  James 
Townsend  was  residing  at  the  place  which 
is  indicated  upon  the  diagram  as  "James 
Townsend's  Bouse."  He  does  not  appear  to 
have  had  any  title  or  color  of  title  to  the 
lands,  but  claimed  dominion  over  6,919  acres, 
which  is  represented  upon  the  diagram  by  the 
lines  Indicated  by  the  figures  1,  2, 3,  4,  5,  6,  7, 
and  8.  During  his  lifetime,  whldi  ended  in 
1862,  be  had  a  small  improvement  and  Inclos- 
ure  around  his  house,  and  certain  of  his  heirs 
lived  at  the  same  place,  and  at  other  places 
within  the  6,919-acre  boundary,  until  1887  or 
1888,  and  the  appellant  claims  title  by  con- 
veyances from  certain  of  the  heirs  of  James 
Townsend,  and  also  by  conveyances  from 
Trabue,  attorney  in  fact  for  the  Haggins 
heirs. 

Abont  1884  or  1885  Elizabeth  Maxwdl  set 
up  a  claim  to  2,008  acres  within  the  bound- 
aries of  the  James  Townsend  tract  Upon 
what  she  based  her  claim  to  all  of  the  2,008 
acres  does  not  appear,  but  she  claims  to  have 
acquired  a  daim  to  all  or  a  part  of  it  from 
one  Wells  for  a  consideration  of  $5.  Upon 
what  W^lls  based  his  claim  does  not  appear. 
Presumably  Wells  and  Maxwell  were  mere 
"squatters."  The  boundary  to  which .  Mrs. 
Maxwell  asserted  claim  is  described  by  the 
lines  represented  by  the  letters  A,  B,  C,  D, 
E,  F,  o,  n,  m,  1,  k,  J,  i,  h,  g,  f,  e,  d,  c,  b,  and  a. 
About  1875  the  Spencer  house  was  erected 
and  occupied  for  a  short  time,  by  one  Town- 
send,  who  seems  to  have  been  a  mere  Intrud- 
er, and  aitet  he  abandoned  tbe  bouse  Spen- 
cer took  possession  of  it  and  occupied  it  until 
bis  death,  and  after  him  his  wife  and  certain 
members  of  his  family  occupied  it  imtll  the 
time  of  the  bringing  of  this  suit  About  76 
acres  around  the  Spencer  house  were  in- 
closed, and  shortly  after  he  began  to  occupy 
tbe  house  he  seems  to  have  become  a  tenant 
of  D.  W.  and  Bettie  Chenault;  but  upon 
what  ground  tbe  Chenaults  based  their  claim 
to  tbe  land  does  not  appear.  Cbarles  occu- 
pied the  bouse  described  on  tbe  diagram  as 
"Charles  House,"  as  a  tenant  of  Wells  and 
Mrs.  Maxwell,  for  several  years  before  the 
institution  of  this  suit 

The  timber  trees,  the  cutting  of  which  is 
complained  of,  were  situated  between  the 
lines  described  by  tbe  letters  A  to  F  and  A 
to  B.    The  line  A  to  E  is  said  to  be  a  due 


north  line,  wbUe  tbe  one  A  to  7  is  N.  9°  W. 
and  about  626  poles  in  length.  The  bound- 
ary  of  land  which  the  appellees  claim  to 
own  is  described  by  the  lines  A  to  F,  P 
to  E,  B  to  O,  O  to  H,  and  H  to  A,  while  it 
seems  that  the  aiq;>ellant  claims  to  be  a 
Joint  owner  with  others  of  tbe  entire  James 
Townsend  tract  At  tbe  trial,  after  tbe  evi- 
dence bad  been  dosed,  the  court  b^ng  of 
the  opinion  that  the  Judgment  in  the  case 
of  Washington  Miller  et  al.  v.  E.  O.  Chenault 
et  aL,  tried  and  decided  in  tbe  Powell  com- 
mon pleas  court  determined  the  question  of 
the  ownership  of  the  title  to  tbe  lands  from 
which  the  timber  trees  were  cut,  as  between 
the  appellees  and  appellant  and  the  persons 
who  claimed  to  be  Joint  owners  with  appellant, 
and  in  favor  of  appellees,  and  that  appellant 
was  now  estopped  by  tbe  Judgment  to  deny 
tbe  title  of  appellees,  directed  the  Jury  per- 
emptorily to  find  a  verdict  for  appelleea, 
which  it  did,  and  a  Judgment  was  rendered 
accordingly,  and  from  tbe  Judgment  tbis  ap- 
peal is  now  prosecuted. 

1.  After  this  lengthy  statement  of  the  his- 
tory and  facts  of  the  case,  wblcH  seems  to 
be  necessary  to  render  tbe  oplulon  intelligi- 
ble, we  will  consider  tbe  question  of  tbe 
propriety  of  tbe  peremptory  instruction  given 
by  tbe  court,  and  objected  to  at  tbe  time 
by  appellant  and  tbis  will  involve  a  history 
of  the  case  of  Washlngrton  Miller  et  aL  v. 
E.  C.  Chenault  et  al.,  upon  tbe  Judgment  in 
which  the  court  based  its  ruling  that  the  title 
to  tbe  land  in  controversy  was  res  Judicata. 

On  tbe  18th  day  of  September,  1888,  Tra- 
bue, as  attorney  in  fact  for  the  HaggiDS 
bdrs,  entered  into  a  contract  which  was  re- 
duced to  writing,  with  Elizabeth  Maxwell. 
The  contract  was  subscribed  by  both  Trabue 
and  Maxwell.    Tbis  writing  recited  tbat — 

"Whereas,  EUsabetii  Maxwell  daimed  the  poa- 
session  and  has  her  tenants  in  poasesaion  of 
2,008  aores  of  land,  situated  on  the  South  foric 
of  Red  river ;  and  whereas,  S.  F.  J.  Trabne  is 
the  agent  and  attorney  in  fact  of  the  heirs  of 
said  Bacon  and  Mrs.  Barclay,  heirs  of  James 
Haggins,  deceased,  who  represent  the  20,000- 
acre  survey  of  Bartholomew  Terrason,  succes- 
sor to  Terrason  &  Bro.,  whldi  survey  indudes 
the  lands  surveyed  by  Mrs.  Maxwell,  containing 
2,008  acres,  aforesaid:  Now,  it  is  agreed,  be- 
tween the  said  Elizabeth  Maxwell  and  the  said 
Trabue,  agent  aforesaid,  that  he  (Trabue)  will 
invest  the  said  Maxwell  with  the  title  of  hit 
principals  by  a  deed  of  conveyance,  whereupon 
the  said  Maxwell  is  by  a  like  deed  to  convey 
to  said  Trabne  one-fourth  interest  in  said  land, 
and  also  one-fourth  interest  to  the  dienta  of 
said  Trabue.  The  said  Trabue  is  to  warrant 
and  defend  the  title  to  one-fourth  of  said  land, 
and  bis  clients  the  other  one-fourth,  and  Mrs. 
Maxwell  is  to  make  similar  conveyance." 

Thereafter,  on  July  16,  1891,  tbe  heirs  of 
Jas.  Bagging  by  Trabue,  attorney  in  fact, 
executed  a  deed  to  I>.  W.  and  Elizabeth  Chen- 
ault, the  consideration  of  which  was  express- 
ed to  be: 
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"Th«  settlement  of  all  coDtroveny  and  claims 
between  the  parties  hereto  as  to  the  land  herein 
conveyed,  and,  in  farther  consideration  of  one 
d<dlar,  in  hand  paid,  and  for  assistance  I'Bnd 
services  by  the  second  party  in  settlement  of  the 
claims  of  the  partiea  of  the  first  part  to  their 
lands  in  the  Terrason  Bros,  patent." 

Tbe  land  conveyed  by  the  deed  was  describ- 
ed ma  the  land  shewn  upon  the  diagram  as 
Included  by  the  lines  A  to  £*,  F  to  B,  B  to  O, 
O  to  H,  and  H  to  A,  and  further  described 
It  as  the  land  to  which  the  grantees  bad  a»- 
aerted  tlUe  and  posfsesslon  in  the  suit  In  the 
Madlaon  common  pleas  conrt,  styled  Blade- 
well  T.  Washington  Miller  et  al.,  and  succeed- 
ed against  the  dalma  of  all  parties  thereto. 
Thai  followed  certain  exceptions  in  the  deed 
to  the  conveyance  of  the  body  of  land  de- 
scribed and  conveyed  as  follows: 

"There  is  excepted  ont  of  this  conveyance  75 
acres,  indnding  the  indosnre  occupied  by  Jack- 
son Adams,  and  the  bonndary,  or  any  part  ly- 
ing within  the  boundary  here  conveyed,  here- 
tofore deeded  by  the  party  of  the  first  part  to 
William  Townsend,  or  B.  Maxwell,  or  sold  to 
her." 

On  the  Ist  day  of  October,  1881,  the  Hag- 
gins  beirs,  by  Trabue,  attorney  In  fact,  and 
Trabue^  in  his  own  right,  executed  a  deed  to 
Washington  Miller,  trustee,  by  which  they 
conveyed  to  him  a  body  of  the  lands  within 
the  Townsend  tract,  and  also  on  undivided 
one-half  Interest  in  the  Maxwell  tract,  or  the 
boundary  described  by  the  lines  deefgnated 
by  the  letters  A,  B,  Q  D,  B,  F,  a,  b,  c,  d,  e, 
f  ,  g,  h,  I,  1,  k,  1,  m,  n,  o.  Just  who  were  the 
cestui  que  trostents  In  the  deed  to  Miller  as 
trustee  does  not  definitely  appear.  There- 
after, on  November  7,  18©1,  Washington 
MUler,  Trabue,  the  Haggins  heirs,  and  Eliza- 
beth Maxwell  instituted  the  suit  in  equity  In 
the  Powell  conrt  of  common  pleas  against 
Elizabeth  Chenault  and  D.  W.  QienauU.  The 
plaintiffs  alleged  that  the  Haggins  heirs  had 
been  the  owners  of  the  Townsend  tract  of 
land,  and  had  entered  into  the  contract  above 
stated  with  Mrs.  Maxwell  touching  the  2,008 
acres,  and  that  she  was  in  possession  of 
same,  and  that,  in  executing  the  deed  to  the 
Ghenaults,  by  Trabue,  for  the  Haggins  heirs, 
it  was  intended  to  convey  to  the  Chenaults 
the  boundary  of  land  described  by  the  lines 
A  to  B,  B  to  C,  O  to  D,  D  to  E,  E  to  F,  and 
F  to  A,  but  excepting  that  portion  which  lies 
to  the  westward  of  the  line  A,  B,  C,  D,  B, 
and  in  fact  it  was  intended  to  except  from  the 
conveyance  the  tract  of  land  held  by  Mrs. 
Maxwell,  and  that  they  had  not  in  fact  sold 
or  deeded  to  Mrs.  Maxwell  any  land  at  all, 
and  that  such  expression  In  the  deed  was  a 
mistake,  and  that  it  was  Intended  to  except 
the  land  concerning  whldi  the  contract  with 
Mrs.  Maxwell  existed,  and  the  only  relief 
sought  by  the  petition  was  a  cancellation  of 
the  deed  made  to  the  Chenaults,  and  a  con- 
veyance to  be  made  to  them  excepting  the 
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iknds  contracted  to  Vtn,  Maxwell.  The  an> 
swer  made  by  the  Chenaults  denied  that  there 
was  any  mistake  made  by  the  Uaggtns  heirs  in 
the  execution  of  the  deed,  or  that  it  was 
acknowledged  by  mistake,  or  that"  it  was 
drafted  otherwise  than  intended  by  the  par- 
ties, and  further  denied  that  the  Haggins  heirs 
were  ever  the  owners  of  the  lands  conveyed 
to  detbidants;  that  defendants  were  the  own- . 
era  of  same  by  adverse  possession  for  the 
statutory  period,  and  the  deed  to  them  was 
only  a  conveyance  of  the  claim  which  the 
Haggins  heira  made  to  the  lands  for  a  suffi- 
cient constderation.  The  reply  of  plamtifl^a ' 
ira versed  the  allegations  of  the  answer.  The 
court  rendered  a  judgment,  dismissing  the 
petition,  and  denying  the  relief  sought,  and 
in  the  judgment  the  only  issue  decided,  and 
the  reason  J!or  the  decision,  was  expressed 
as  follows: 

"The  court  is  of  the  opinion  that  the  deed, 
sought  by  plaintiifB  to  be  reformed,  embraces  all 
that  the  parties  contemplated,  and  nothing  was 
left  out  of  it  by  mistake." 

It  will  be  observed  that  the  only  question, 
whl<3i  the  court  was  asked  to  dedde  by  the 
prayer  of  the  petition  or  the  answer,  was 
whether  the  deed  had  been  executed  by  any 
mistake,  and  whether  it  contained  terms  in 
accordance  with  the  intentions  of  the  par- 
ties, and  that  was  the  only  issue  determined 
by  the  court,  by  the  express  words  of  the 
judgment  Mrs.  Maxwell  asked  the  court  to 
quiet  her  title  to  an  undivided  one-half  of 
the  boundary  of  land  alleged  to  be  in  her 
possession  in  the  prayer  to  her  separate  re- 
ply; but  the  court  Ignored  the  request,  pre- 
sumably upon  the  ground  that  the  deed  ex- 
cepted her  Interest,  whether  the  whole  or  an 
undivided  interest,  in  the  boundary  of  land 
claimed  by  her  from  its  operation.  Neither 
was  any  question  made  or  decided  touching 
the  validity  of  the  exception  contained  in 
the  deed. 

[10-12]  The  doctrine  of  res  judicata  is 
that  a  final  judgment  rendered  upon  the  mer- 
its of  the  case,  by  a  ^court  having  jurisdic- 
tion of  the  subject-matter  and  the  parties, 
is  conclusive  of  the  rights  of  the  parties  and 
their  privies  in  another  suit  on  tlte  points 
and  matters  in  issue  in  the  first  suit  A  dis- 
tinction must  be  drawn,  however,  between 
the  effect  of  a  judgment  in  a  second  suit 
between  the  same  parties  upon  the  same 
cause  of  action  and  a  second  suit  between  the 
same  parties  upon  a  different  cause  of  action. 
In  the  first  instance,  the  judgment  i^  a 
complete  bar  to  the  second  action,  not  only 
as  to  everything  which  was  used  In  the  first 
action  to  sustain  or  defeat  the  demand,  but 
everything  which  the  parties  could  have  used 
properly  for  that  purpose;  but  in  the  second 
Instance,  where  the  second  suit  is  between 
the  same  jiertieB  upon  a  different  cause  of 
action  from  that  involved  in  the  first  action, 
the  Judgment  in  the  first  action  Is  an  estop- 
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pel  to  a  relitigation  ot  questlona  which  were 
actually  litigated  and  determined  in  the  first 
action,  and  of  such  questions  as  were  neces- 
sarily determined  by  the  Judgment  In  the 
first  action  in  arriving  at  the  decision,  and 
is  not  conclnsiTe  as  to  matters  not  decided, 
and  the  dedslon  of  which  were  not  essenti- 
al to  the  decision  in  the  first  suit,  althofugh 
Issues  may  hare  been  made  in  reference  to 
them. 

In  the  Instant  case,  conceding  that  appel- 
lant was  a  party  to  the  action  of  Washington 
Miller  et  aL  y.  E.  G.  Ch^ault  et  al.,  or  a 
'  privy  in  estate  to  a  party  to  that  action, 
wlilch  he  appears  to  have  been,  the  cause  of 
action  was  a  different  one  In  this  action  to 
the  one  Involved  in  that.  In  that  the  cause 
of  action  was  to  secure  a  reformation  of  a 
deed  upon  the  ground  of  mistake,  and  wheth- 
er the  mistake  had  occurred  was  the  only 
question  decided  by  the  court;  while  in  this 
case  the  cause  of  action  Is  trespass  upon  the 
lands,  which  Involves  an  issue  as  to  the  title 
to  the  lands,  which  was  not  adjudicated  In 
the  first  suit.  The  acc^ted  rule  in  determin- 
ing whether  two  suits  are  upon  the  same 
cause  of  action  is  whether  the  same  evidence 
win  sustain  or  defeat  the  action  In  both  cases. 
It  is  evident  that  a  recovery  could  not  b^  had, 
In  the  action  of  Washington  Miller  et  al.  v. 
E.  C.  Cbenault  et  al.,  except  by  evidence 
showing  that  the  deed  to  the  Chenaults  by 
Trabue  was  made  by  mlstalce,  nor  could  such 
action  be  defeated  except  by  evidence  contro- 
verting the  fact  of  any  mistake.  Evidence 
as  to  the  ownership  of  the  lands  by  the  Chen- 
aults, by  adversary  possession,  or  the  pos- 
session of  the  land  by  Mrs.  Maxwell,  or  her 
ownership  of  same,  would  not  be  relevant 
to  the  Issue  in  that  case,  upon  whlcdi  the  ac- 
tion was  decided,  although  an  Issue  ,was  made 
in  the  pleadings  as  to  the  title  to  the  lands, 
but  it  was  not  material,  and  hence  was  not 
adjudicated. 

In  this  action,  none  of  the  evidence  relat- 
ing to  the  right  of  a  reformation  of  the  deed 
could  be  relevant.  The  Judgment  in  the  Pow- 
ell county  case  being  confined  solely  to  the 
decision  as  to  whether  the  execution  of  the 
deed  arose  from  a  mistake,  and  that  being 
the  only  thing  adjudicated  In  the  case,  the 
court  did  not  necessarily  or  impliedly  de- 
termine any  question  relating  to  the  owner- 
ship of  the  land,  In  arriving  at  the  decision 
it  did  make.  Hence,  the  Instant  action  being 
upon  a  different  cause  from  the  other,  and 
the  title  to  the  land  not  being  adjudicated 
in  the  other,  and  the  court  not  having  Im- 
pliedly determined  the  ownership  of  the  land, 
in  arriving  at  Us  Judgment,  and  no  fact  there- 
in constituting  a  bar  unless  adjudicated,  the 
Judgment  therein  did  not  estop  the  appellant 
to  deny  appellee's  ownership  of  the  lands  In 
this  action,  and  the  court  was  in  error  in 
giving  that  effect  to  It  15  E.  C.  L.  964,  978; 
Jefferson  v.  Natloqal  Bank,  144  Ky.  67,  138 


S.  W.  308;  1  Freeman  on  Jodgmmits  (4tb  Ed.) 
i  282 ;  2  Black  on  Judgments,  |  767;  23  Cyc 
1196,  1216,  1217,  1218;  Russell  v.  Place,  94 
U.  S.  606,  24  I^  Ed.  214;  Thompson  t.  Busb- 
nell  (G  C.)  80  Fed.  832. 

[1S-17]  It  is,  however,'  insisted  that  as  a 
matter  of  law  the  exception.  In  the  deed  of 
the  lands  within  the  boundary  conveyed  to 
the  grantees,  of  the  boundary  heretofore  deed- 
ed or  sold  to  E.  Maxwell,  Is  so  indefinite  and 
uncertain  that  the  exception  Is  void,  and  the 
entire  boundary  passed  under  the  deed  to 
the  grantees.  An  exception  in  a  deed,  as  dis- 
tinguished from  a  reservation,  is  some  part 
of  the  boundary  described  in  the  deed  wbldi 
the  grantor  retains  title  to  and  does  not  con- 
vey by  the  deed.  Hicks  v.  Phillips,  146  Ky. 
305,  142  S.  W.  394,  47  L.  B.  A.  (N.  S.)  678. 
Hence  the  deed,  after  the  Judgment  in  the 
PoweU  court  of  common  pleas,  having  been 
left  to  be  construed  according  to  Its  terms 
as  made  by  the  parties,  the  deed  did  not  con- 
vey to  the  Chenaults  such  a  part  of  the 
boundary,  or  such  interest  In  the  twondary, 
described  In  the  deed  to  them  as  had  there- 
tofore been  deeded  or  sold  to  Mrs.  Max- 
well. The  certainty  necessary  in  a  descrip- 
tion of  the  lands  excited  in  a  deed,  to  make 
the  exception  valid,  is  the  same  certainty  as 
is  necessary  to  make  a  conveyance  of  lands 
in  the  deed  valid.  The  certainty  there  re- 
quired is  that  the  description  given  of  the 
lands  in  the  deed  Is  such  that  the  property 
can  be  located,  and  that  Is  held  to  be  certain 
which  can  be  made  certain.  If  there  Is  am- 
biguity in  the  description  of  the  property  in- 
tended to  be  conveyed  or  excepted  from  flie 
conveyance,  the  identity  of  the  property  may 
be  gathered  from  the  Intention  of  the  par- 
ties and  the  accompanying  circumstances, 
which  surround  and  are  connected  with  the 
parties  and  the  property  at  the  time;  but 
the  intention  of  the  parties  must  t>e  gathered 
from  the  deed  Itself.  Parol  evidence  may  be 
resorted  to  to  designate  the  property  contain- 
ed in  an  exception,  where  the  terms  of  the 
exception  so  identify  it  that  parol  proof  can 
be  applied  to  the  language  of  the  exception, 
and  thus  make  it  certain. 

[18-20]  It  is  clear  from  the  deed  that  the 
grantors  did  not  intend  to  convey,  nor  the 
grantees  to  receive  under  the  conveyance, 
any  part  of  the  boundary  described  in  the 
deed  which  had  theretofore  been  deeded  or 
sold  to  Mrs.  Maxwell.  The  parol  proof  heard 
and  rejected  makes  certain  the  lands  to 
which  the  exception  was  Intended  to  an>ly. 
Several  years  before  the  deed  was  executed, 
Mrs.  Maxwell  had  caused  the  boundary  of 
2,008  acres  to  be  surveyed  and  marked,  and 
was  holding  it  in  l>er  actual  possession  by 
her  tenants.  The  writing  entered  into  be- 
tween her  and  Trabue  was  a  sale  to  her  of 
an  undivided  one-half  of  that  boundary  for 
a  sufficient  consideration,  as  expressed  in 
the  writing.    Tlie  language  of  the  exception 
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In  tbe  deed  gave  notlde  to  the  grantees  of  the 
fact  that  there  was  land,  within  the  descrip- 
tion of  the  bonadary  In  their  deed,  which  had 
been  disposed  of  to  Mrs.  Maxwell,  and  with 
a  small  degree  of  diligence  Its  location  could 
be  definitely  ascertained.  If  not  already 
known  by  them.  The  grantees  could  not  ac- 
cept tbe  deed  without  that  knowledge.  The 
following  decisions  Illustrate  and;  uphold 
the  views  above  expressed,  touching  the  cer- 
tainty <rf  description  of  property  requisite  iq 
deeds  to  make  the  conveyance  valid,  and  no 
greater  degxeo  is  required  In  the  descrip- 
tion covered  by  the  exception:  Bates  v. 
Harris,  144  Ky.  889,  1S8  S.  W.  276,  36  L. 
R.  A.  (N.  S.)  164;  Hanly  v.  Bladcford,  1  Dana, 
2,  25  Am.  Dec.  114;  Henderson  v.  Pfflrklns, 
94  Ky.  207,  21  S.  W.  1085,  14  Ky.  Law.  Rep. 
782;  Tyler  v.  Onsts,  93  Ky.  331,  20  S.  W.  266, 
14  Ky.  lAw.  Hep.  321;  Posey  v.  Klnuy,  146 
Bor.  205,  142  S.  W.  703;  HaU  v.  Cotton,  167 
Ky.  467,  180  S.  W.  779,  L.  R.  A.  1916C,  1124; 
Campbell  v.  Preece,  188  Ky.  572,  118  8.  W. 
373;  VUce  v.  Hays,  144  Ky.  535,  189  S.  W. 
810;  Hyden  t.  Perkins,  U9  Ky.  188,  83?  S. 
W.  128,  20  Ky.  law  Rep.  1099;  Moayon  T. 
Moayon,  114  Ky.  866,  72  8.  W.  88,  24  ECy. 
Law  B^  1641,  69  U  B.  A.  416,  1€B  Am.  St 
Rep.  308;  Bills  ▼.  Deadman's  Heirs,  4  Bibb, 
468;  Perry  v.  WUson,  183  Ky.  165,  208  S.  W. 
776 ;  Matherley  v.  Wright,  171  Ky.  264,  188 
S.  W.  385. 

Hence,  inasmuch  as  tbe  Judgment  of  the 
Powell  common  pleas  court  makes  the  mean- 
ing of  the  deed  from  the  Haggins  heirs,  by 
Trabue,  to  the  Chenaults,  a  subject  res  judi- 
cata, and  confines  Its  meaning  to  Its  exact 
terms,  the  deed  conveyed  to  the  Chenaults  the 
title  of  the  Haggins  hetrs  to  the  boundary 
of  land  embraced  by  tbe  lines  A  to  H,  H  to 
G,  O  to  7,  and  F  to  A,  except  to  any  land 
within  such  boundary  which  was  then  occu- 
pied by  Jackson  Adams,  and  to  such  lands, 
or  to  such  interests  In  the  lands,  as  had 
theretofore  been  deeded  or  sold  by  the  Hag- 
gins heirs  to  Wm.  Townsend  or  to  Elizabeth 
Maxwell.  The  evidence  teaOa  to  prove  that 
an  undivided  one-half  of  the  boundary  de- 
scribed by  the  lines  A  to  B,  B  to  C,  C  to  D, 
D  to  P,  and  F  to  A,  had  theretofore  been 
sold  to  Bfaxwell  by  Trabue  for  the  Haggins 
heirs,  and  the  question  of  whether  the  lands 
afCected  by  the  exception  can  be  located,  so 
as  to  make  the  property  referred  to  a  matter 
of  reasonable  certainty,  is  dependent  upon 
the  evidence.  Hence  tbe  court  was  in  error 
in  rejecting  proof  of  the  contents  and  execu- 
tion of  the  writing  between  Trabue  and  Mrs. 
Maxwell,  and  as  the  depositions  of  Trabue 
and  Mrs.  Maxwell  were  given  in  an  action  to 
which  the  defendants  and  the  privies  of  ap- 
pellant were  parties,  and  as  both  are  now 
dead,  such  part  of  their  depositions  should 
have  been  permitted  to  be  read  as  tended 
to  prove  the  execution  and  contents  of  the 
writing  between  them  and  the  location  of  the 


lands  embraced  by  the  exertion  to  which  the 
writing  referred,  and  any  other  portion  of 
tte  depositions  which  contains  competent  evi- 
dence upon  the  issues  between  the  preseat 
parties,  provided  the  depositions  were  filed 
in  this  action  before  the  trial.  Kerr  v.  Oib- 
son,  8  Bush,  129;  Oliver  v.  Louisville  &  Nash- 
ville R.  R.  Co.,  32  8.  W.  769,  IT  Ky.  Law 
Rep.  840. 

[21-2S]  2.  While  the  court  rested  its  deci- 
sion in  directing  the  verdict  for  appellee  solely 
upon  the  8iq>po8ed  effect  of  the  Judgment  of 
Miller  et  al.  v.  Cbenault  et  aL  In  the  Powdl 
common  pleas  court,  if  the  action  of  the 
court  for  any  other  reason  could  be  Justified, 
the  Judgment  would  not  be  reversed,  and 
hence  it  becomes  necessary  to  advert  to  the 
other  evidence  heard  for  the  appellees  upon 
the  trial.  It  was  shown  that  in  the  action 
of  Black  well  v.  Miller  et  al.,  decided  in  the 
Madison  common  plead  court  on  October  28, 
1889,  the  appellant  was  one  of  the  plaintiffs 
in  that  action.  The  action  was  for  a  divi- 
sion of  the  lands,  which  had  been  claimed 
by  James  Townsend  in  his  lifetime,  between 
Blackwell,  Wm.  B.  Townsend,  and  Miller,  and 
appellant  Joined  Blackwell  and  Townsend  as 
plaintiff,  asserting  interest  in  the  lands,  pray- 
ing for  the  same  rdlef  as  the  other  plaintiffs. 
The  action  was  not  only  for  a  division,  bat, 
BO  far  as  it  was  an  action  against  Wllbom 
and  others,  was  to  recover  possession  of  cer- 
tain portions  of  tiie  lands,  which  It  was  alleg- 
ed that  Wilbom  and  otii^  held  unlawfully 
in  their  possession.  The  plalntlfla  alleged 
that  they  were  the  owners  of  tbe  iKOds,  and 
therefore  entitled  to  recover  the  possession 
from  Wilbom  et  al.  Wilbom  and  certain 
others,  by  their  answer,  denied  the  ownership 
or  the  right  to  the  possession  of  that  portion 
of  the  land  which  is  Included  by  tbe  lines  on 
the  diagram  as  follows:  A  to  H,  H  to  G,  O  to 
£],  and  E  to  A.  The  line  upon  tbe  western 
side  of  the  boundary  claimed  by  them  was 
described  as  rimning  from  the  standing  rock 
north,  to  a  point  not  definitely  stated,  and 
N.  9*  W.  is  the  boundary  now  claimed  by  ap- 
pellees. Wilbom  and  his  cotenants  claimed 
the  possession,  and  the  right  to  the  possession 
of  the  land  as  the  tenants*  of  the  Ch«iaults, 
who,  they  alleged,  were  the  owners  of  tbe 
boundary  described  in  their  answer  by  ad- 
versary possession  for  the  statutory  period. 
To  enable  plaintiffs  to  recover  in  that  action, 
it  was  necessary  for  them  to  show  a  superior 
title  to  the  lands,  and  thus  the  title  of  the 
plaintiffs  was  put  directly  in  issue,  and  as 
between  them  and  WUborn  et  al.  there  was 
necessarily  no  other  issue  except  the  title 
of  the  plaintiffs. 

The  trial  resulted  in  a  verdict  and  Judg- 
ment fcr  defendants,  and  does  not  appear, 
from  anything  appearing  upon  the  record,  to 
have  been  determined  from  anything,  except 
upon  the  merits  of  the  action.  It  seems  that 
this  Judgment  would  be  a  bar  to  the  appel- 
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lant  claiming  anything  In  the  lands  which 
were  In  controversy  In  that  action,  on  ac- 
count of  any  title  which  he  may  have  had 
at  the  time  of  the  judgment.  If  the  appellees 
were  parties  to  that  action  upon  the  record 
or  participated  in  the  defense.  It  was  his 
duty  to  have  brought  forward  aU  the  titles 
and  claims  to  titles  that  he  then  had,  and  he 
could  not  rest  his  action  upon  one  claim  of 
title  alone,  when  he  had  others,  and,  being 
defeated  upon  the  claim  of  title  put  forward, 
he  could  not  cut  and  come  again,  and  require 
the  courts  to  adjudicate  his  rights  by  piece- 
meal. The  evidence,  however,  shows  that  he 
Is  relying  upon  a  claim  of  title  acquired  since 
the  rendition  of  the  judgment  hi  the  case  of 
Blackwell  et  al.  v.  Miller  et  al.,  and  such  title, 
if  any  he  has,  would  not  be  barred  by  the 
judgment  in  that  case.    23  Cyc.  1331. 

[24-27]  The  evidence  heard  did  not  dis- 
tinctly show  that  the  trespasses  complained 
of  In  this  action  were  committed  upon  the 
portion  of  the  lands  whldi  were  Involved  In 
the  action  of  Blackwell  et  aL  y.  Miller  et  aL, 
and,  if  not  within  the  boundary  Involved  In 
that  action,  the  title  to  the  lands  upon  which 
the  trespasses  were  committed  was  not  adju- 
dicated adversely  to  appellant  In  that  action. 
The  appellees  Chenault  were  not  parties  upon 
the  record  in  that  action,  and  the  judgment 
would  not  be  binding  upon  them  If  it  had 
been  adverse  to  their  tenants,  unless  they 
had  assisted  or  directed  the  defense,  which 
they  might  have  lawfully  done  for  their  ten- 
ants. If  they  are  not  bound  by  the  judg- 
ment, it-  would  not  be  a  bar  to  Ihe  assertion 
of  any  right  by  ai^>ellant,  as  the  bar  of  the 
judgment  should  be  a  mutuality.  23  Cyc. 
1238;  Bridges  v.  McAlister,  106  Ky.  791  ;i 
Chiles  v.  Conley,  2  Dana,  21 ;  Schmidt  v.  L. 
C.  &  I*  Ry.  Co.,  99  Ky.  143 ;»  Herman,  H  150- 
152;  Valentine  v.  Mahoney,  37  Cal.  889. 
The  evidence  does  not  show  that  the  Chen- 
aults  were  parties  upon  the  record  in  the 
Emit  of  Blackwell  et  til.  v.  Miller  et  al.;  and 
while  there  were  some  statements  and  admis- 
sions in  pleadings  and  deeds  from  whldi  It 
might  be  loferred  that  they  participated  in 
the  defense  of  the  action  for  their  tenants, 
the  burden  of  alTowlng  they  participated  Is 
upon  them,  and  such  of  the  Inferences  which 
may  be  drawn,  as  above  stated,  as  are  com- 
petent evidence  between  the  parties  to  this 
action,  are  not  altogether  uncontradicted  by 
other  circumstances  and  Inferences,  and  the 
questlou  of  the  participation  of  the  Chen- 
aults  in  the  defense  of  the  action  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury  un- 
der proper  instructions. 

>61  8.  W.  603,  21  Ky.  Law  Rep.  428,  45  U  R.  A. 
*U  S.  W.  ue,  38  S.  W.  U8,  18  Kj.  Law  Rep.  65. 


[11]  8.  The  evidence  offered  by  appellees 
in  support  of  their  title  to  the  land  by  ad- 
verse possession  would  not  justly  a  direct- 
ed verdict  in  their  favor,  because,  while  there  . 
was  some  slight  evidence  in  support  of  tbeir 
claim  of  adverse  possession,  there  was  oth- 
er evidence  contradictory  of  it,  which  made  a 
question  for  the  jury. 

[2(,  30]  4.  It  is  urged  that  the  directed 
verdict  was  justified  because 'of  the  deed  exe- 
cuted by  Trabue  for  himself  and  the  Etag- 
gins  heirs  to  appellant  and  others  in  189S, 
as  it  expressly  exeats  from  the  operati<m  of 
the  conveyance  the  boundary  of  land  upon 
which  the  trespasses  are  alleged  to  have  been 
committed,  and  we  are  further  urged  to  ad- 
judge in  advance  the  efCect  to  be  glvm  to 
the  deed.  It  is  clear  that,  if  appellant  has 
no  title  to  the  land,  except  what  he  may  have 
acquired  from  this  deed,  he  has  no  title  at 
all;  but  it  is  equally  clear  that  the  accej^t- 
ance  of  this  deed  does  not  estop  him  from 
asserting  title  to  the  lands  excepted  from  its 
operation,  if  he  had  title  to  such  lands  other- 
wise. Tbere  was  evidence  which  toided  to 
prove  that  appellant  had  title  to  and  undivid- 
ed interest  in  the  lands  from  sooroes  other 
than  this  deed,  and  the  appellees  cannot  suc- 
ceed without  showing  title  to  the  lands,  al- 
though appellant  should  appear  to  have  none. 
The  deed  of  1898  does  not  show  any  title  In 
the  appellees.  The  deed  of  1898  having  been 
acc^ted  by  appellant.  It  is  competent  evi- 
dence in  this  action  against  him,  if,  under 
the  other  facts  of  the  case,  it  would  tend  to 
prove  .an  admission  on  his  part  of  the  exist- 
ence of  any  fact  adverse  to  his  claim  of  title. 
The  potency  and  effect  of  the  deed,  as  evi- 
dence In  the  action,  is  d^;>endent  upon  die 
other  facts  and  circumstances  which  may  ap- 
pear in  the  evidence,  and  we  can  only  as- 
sume that  the  trial  court,  upon  another  trial, 
will  give  to  it  its  proper  effect,  if  any  It  will 
have,  as  the  facts  of  the  case  may  require; 
but  we  determine  nothtug  further  than  that, 
upon  the  present  record,  the  appearance  of 
this  deed  in  evidence  did  not  authorize  tiie 
directed  verdict  required  by  the  court,  nei- 
ther did  the  court  base  its  action  upon  the 
existence  of  this  deed.  When  reference  is 
made,  as  above,  to  the  lands  up(m  which  the 
trespasses  are ,  alleged  to  have  been  com- 
mitted, that  portion  of  the  lands  conveyed 
by  Trabue  to  the  Chenaults  which  is  em- 
braced in  the  Maxwell  tract  Is  meant 

The  judgment  is  therefore  reversed,  and 
cause  remanded  for  a  new  trial,  and  for  pro- 
ceedings not  inconsistent  with  this  opinion. 

800,  W  Am.  SL  Rep.  SR. 
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MILXJBIB  «t  aL  ▼.  POWBHS  et  aL 

(Court  of  Appeals   of  Kentucky.     If aj   27, 
1910.) 

1.  AOVKBSE    PoBSBflnOR    «E3lOO(l)    —    DCBDS 
4=>7&— VOIB    DSEOS—CblXATEBAI.    ATTACK. 

A  deed  Toid  ab  initio  canyeya  no  title  what- 
ever on  the  grantee,  and,  in  a  «uit  vhere  one 
relies  upon  it,  may  be  uaed  only  to  ahow  ex- 
tent of  poaseaaion,  if  adverse  poBseasion  ia  re- 
lied upon. 

2.  Taxatiow  «=>734(1)— Void  Tax  Dbedb— 

COIXATXRAIi  AlIAGK. 

A  tax  deed  does  not  confer  title  on  tlie 
grantee,  if  the  proceedinga  by  the  sheriff,  derk 
of  the  county  court,  or  the  piirchaeer  which  lead 
up  to  the  deed  were  irregolar  and  essential 
steps  were  omitted,  and  it  may  be  attacked  at 
any  time  on  the  groond  that  it  ia  void. 

3.  Taxation  «s»624^Tax  Saix— Vauditt— 
BXHAVSnilQ  Fbbsorai.  Fbofbbtt. 

The  filing  of  an  affidavit  in  the  office  of  the 
eoonty  clerk  showing  that  persons  from  whom 
taxes  were  due  had  no  personal  property  oat  of 
which  taxes  could  have  been  made  is  an  es- 
sential step  in  proceeding  to  sell  land  for 
taxea. 

4.  Taxation  «=>750— Tax  Duu>s— Vauoitt 

— NonOS  BT  PUBCHASIEB. 

Notice  required  by  Ey.  St.  {{  41B8,  4156, 
must  be  given  by  a  purchaser  of  land  at  a 
tax  sale  to  the  owner  in  order  to  entitle  him 
to  deed  after  expiration  of  redemption  period, 
and  where  such  notice  is  not  given,  sale  is  in- 
valid, and  sheriff's  deed  does  not  confer  title. 

6.  Taxation  «=9658(2)— Tax  Sai»— Vauditt 
— Nonox. 
The  mailing  by  the  sheriff  to  a  taxpayer  of 
a  itost  card  15  days  before  sale  giving  notice 
of  time  and  place  of  sale  of  land  for  taxes  is 
an  essential  step,  which,  if  omitted,  renders 
gale  as  well  as  tax  deed  ineffectual,  except  to 
impress  proi>erty  sold  with  a  lien  for  amount  of 
taxes,  interest,  penalty,  and  cost  in  favor  of 
purchaser. 

6.  Tenarct  in    Coiuion   «=9l5(6}— Aovebse 
PosaxsaioN. 

One  joint  tenant  cannot  acquire  title  by 
adverse  iiossession  against  his  cotenants  by  mei^e 
possession,  no  matter  how  long  continued,  for 
he  has  a  right  to  occupy  the  premises. 

7.  Tenanct  in  Couhon  9=315(10)— Adtbbsb 

PoflSBSBION— PSXaUXFTtONB. 

Possession  of  premises  by  tenant  In  common 
is  presumed  amicable,  and  not  hostile  to  his 
cotenants. 

8.  Tenanot  in  CoiofON  «=9l5(7,  8)— Adtebse 
PoaaB8BioN— Noncx. 

The  statute  of  limitations  will  not  begin 
to  run  in  favor  of  a  cotenant  in  possession  of 
land  until  notice  of  his  adverse  possession  is 
brought  home  to  his  co-owners  by  acts  of  such 
notorie^  and  conspicuousness  as  would  be  cal- 
culated to  put  ordinarily  prudent  persons  on 
notice  of  his  adverse  holding. 


9.  Tbnanot  in  Cohkon  «=»16(10)  —  Joint 
Tenants— Btjbosn  of  Pboox. 

The  burden  is  upon  a  joint  tenant  claim- 
ing adversely  to  his  co-owners  to  show  a  dis- 
seizin and  notice  to  his  oo-owners  of  his  hos- 
tile possession. 

10.  Tbnanot  in  Gomkon  «s»37— Senxs  and 
PaonTs—AooouNHHo. 

One  joint  tenant  is  entitled  to  an  ac- 
counting for  rents  and  royalties  arising  from 
oil  produced  and  marketed  from  the  premises 
by  Us  co-owners. 

11.  Pastition   «s»86— Alixiwancx   rox  Iic- 

PBOTEMXNZS  <—  BXNTa  AND  PBOnTS  —  Ao- 
OOUNTINQ. 

Where  joint  owners  sue  for  partition  and 
an  accounting  of  rents  and  royalties  arising 
from  oil  produced  and  marketed  from  the  prem- 
ises, the  land  being  ordered  sold,  the  fair  val- 
ue of  necessary  and  proper  permanent  and  last- 
ing improvements  placed  on  lands  by  defend- 
ants to  develop  it  for  minerals  must  be  ascer- 
tained and'  allowed  to  those  making  outlay  frv.<tn 
funds  arising  from  royalties  of  the  whole  prop- 
erty. 

Appeal  tram  drctilt  Court,  Wayne  County. 

Action  by  Belle  Miller  and  others  against 
M.  W.  Powers  and  others.  Judgment  for 
named  defendant,  and  plaintiffs  appeal.  Re- 
versed. 

Henry  O.  Oillls,  of  Williamsburg,  and  O. 
B.  Bertram,  of  Monttcello,  for  appellants. 

ZKmcau  &  Bell,  of  MontloeUo,  for  apiiel- 
leee. 

BABfPSON,  J.  This  action,  by  Belle  Miller 
and  others,  claiming  to  be  the  owners,  as 
heirs  of  W.  P.  Goodln,  of  a,  two-fifths  undivid- 
ed Interest  In  a  50-acTe  tract  of  land  on  lit- 
tle South  fork  of  Cumberland  river,  was  In- 
stituted in  the  Wayne  circuit  court  in  Au- 
gust, 1914,  against  M.  W.  Powers  and  others 
for  a  sale  of  said  land  and  a  division  of  the 
proceeds  as  well  as  an  accounting  for  rents 
and -profits  amongi  the  joint  owners,  as  their 
interests  appear,  on  the  averments  that  the 
lands  are  not  susceptible  of  division  in  kind, 
and  that  each  Interest'  win  be  worth  less 
than  $100.  All  parties  to  the  action  claim  the 
land  under  W.  P.  Goodln,  who  died  intestate 
as  to  this  tract  In  1804.  He  left  surviving  sev- 
en children,  two  of  whom  shortly  thereafter 
died  intestate  and  childless.  Each  of  the  five 
remaining  children  was  entitled  to  a  one- 
fifth  interest  in  the  60-acre  tract  of  land  in 
controversy,  BUzabeth  Campbell,  a  daughter, 
occupied  the  lands  as  a  home  for  many  years 
and  up  to  about  1903,  when  the  house  was 
destroyed  by  fire,  and  Mrs.  Campbell  moved 
elsewhere.  Appellants  insist  that  Mrs. 
Campbell,  a  Joint  tenant,  was  occupying, 
holding,  and  claiming  said  land  for  herself 
and  her  brothers  and  sisters,  but  appellees 
assert  that  she  was  claiming  It  In  severalty 
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adrersely  to  her  cotenanfe,  and  that  her 
daim'  and  possession  amoonted  to  a  disseizin 
whlA  vested  title  In  her  by  adverse  posses- 
sion many  years  before  the  commencement  ot 
this  action.  While  Mrs.  Campbell  was  re- 
siding upon  the  land  It  was  assessed  for  tax- 
ation in  the  name  of  the  Ooodln  heirs  for 
the  years  1893  and  1894,  and,  these  taxes 
being  unpaid,  the  sheriff  sold  the  60-acre 
tract  of  land  In  January,  1895,  to  satisfy  the 
taxes,  75  cents,  and  cost,  $2.92,  at  which  tax 
sale  J.  M,  Dodson  became  the  purchaser. 
Dodson  afterwards  transferred  his  bid  and 
purchase  to  Bmlly  Bell,  a  daughter  of  Mrs. 
Campbell,  and  granddaughter  of  W.  P.  Oood- 
ln. In  June,  1898,  the  sheriff  executed,  ac- 
knowledged, and  delivered  to  Emily  Bell  a 
deed  for  this  tract  of  land.  At  this  time  Mrs. 
Campbell  resided  upon  the  land,  holding  and 
claiming  it  either  In  severalty  or  for  herself 
and  the  other  heirs  of  Goodin.  None  of  the 
other  Ooodln  heirs  lived  in  Wayne  county  at 
that  time,  but  some  of  them  lived  In  Whitley 
county,  Ky.,  and  others  in  different  states. 
After  the  house  was  burned  and  Mrs.  Camp- 
bell moved  from  the  land,  Emily  Bell,  claim- 
ing under  the  tax  deed,  In  February,  1904, 
sold  and  conveyed  said  land  to  Joseph  Trox- 
eU,  and  Troxell  immediately  moved  upon  the 
place,  took  possession,  cleared  some  land,  put 
out  an  orchard  and  built  a  new  house.  In 
1906,  Troxell  sold  the  land  to  appellee  Pow- 
ers, and  Powers  leased  the  land  for  several 
succeeding  years  to  Troxell,  and  Troxell  con- 
tinued to  live  there  until  1910.  Thereafter 
Powers  let  the  land  to  other  tenants,  and  was 
in  the  actual  possession  thereof  at  the  Insti- 
tution of  this  action  in  1914. 

The  answer  of  appellees  contained  a  trav- 
erse, and  in  a  second  paragraph  asserted 
title  in  appellee  Powers  under  the  tax  deed 
of  January,  1895.  The  third  paragraph  pre- 
sented the  15-year  statute  of  limitations  as  a 
bar  to  apjpellants'  right  of  recovery.  The 
fourth  paragraph  avers  that  more  than  5 
years  had  elapsed  since  the  taxes  on  the 
lands  became  in  arrears,  and  that  more  than 
6  years  had  elapsed  since  the  execution  and 
delivery  of  the  sheriff's  deed  on  the  20th 
of  July,  1898,  and  the  filing  of  plaintiff's  pe- 
tition, and  reliance  la  bad  upon  the  5-year 
statute  of  limitation  as  a  bar  to  plaintiffs' 
right  to  recover.  By  the  fifth  i>aragraph  of 
the  answer  appellees  alleged  that  Elizabeth 
Campbell,  one  of  the  Goodin  heirs,  conveyed 
her  interest  in  the  lands  in  controversy  to 
H.  W.  Powers  before  the  commencement  of 
this  action,  and  that  she  had  by  adverse  pos- 
session for  15  years  acquired  title  to  the 
whole  tract,  and  this  was  offered  as  a  bar 
to  plaintiffs'  proceeding. 

By  reply  the  appellants  admitted  that  the 
lands  in  controversy  descended  from  W.  P. 
Goodin,  and  that  the  same  had  been  assessed 
for  taxation  for  the  years  1903  and  1904  In 
the  name  of  his  heirs,  and  that  th«  taxes  on 


said  vfopf/rty  'or  said  years  was  75  cents. 
and  tliat  the  property  was  sold  for  taxes  by 
the  sheriff  in  January.  1905,  and  that  Dod- 
son became  the  purchaser  at  the  tax  sale,  bat 
they  averred  that  at  the  time  the  property 
was  sold  for  taxes  BUaabeth  Campbell,  who 
is  one  of  the  children  and  heirs  at  law  of 
Ooodln,  resided  upon  said  land,  and  that  the 
sheriff  knew  this  f&ct  at  the  time  and  before 
he  sold  said  land,  and  that  certain  others 
heirs  of  Goodin  resided  in  Whitley  county, 
Ky..  at  the  time  and  long  before  said  sale, 
and  this  fact  was  known  to  the  sheriff,  and 
that  the  sheriff  knew  the  post  office  address 
of  these  and  various  other  heirs  and  owners 
of  the  land  In  •controversy,  bat  that  the  sbet^ 
iff  did  not  give  to  either  of  said  claimants, 
or  any  one,  notice  of  the  sale  of  said  land, 
as  required  by  the  statutes;  that  the  taxes 
and  cost  on  said  land  for  the  years  1893 
and  1894  amounted  to  $2.92,  but  that  the 
sheriff  did  not  within  30  days,  or  at  all,  give 
to  said  Dod8<Hi,  or  any  one  for  him,  a  cer- 
tlflcate  of  purdiase  describing  the  lands  and 
stating  the  time  of  sale  and  the  price  at 
which  said  land  sold,  and  that  said  Dodson 
nor  any  one  claiming  under  him,  ever  at  any 
time  or  at  all  gave  appellants,  or  either  .of 
them,  or  any  one  under  or  through  whom 
they,  or  either  of  them,  claim,  written  no- 
tice of  Dodson's  pundiase  as  provided  by  the 
statute.  They  also  denied  that  Dodson 
transferred  his  bid  to  Emily  BelL  The  plea 
of  limitation  offered  by  the  defendants  was 
traversed. 

Evidence  was  taken  in  support  of  the  is- 
sues, and,  the  case  being  submitted,  the  trial 
court  dismissed  appellants'  petition  and  ad- 
Judged  Powers  the  exclusive  owner  of  the 
land,  and  appellant  Miller  and  others  prose- 
cute this  appeal. 

Each  party  recognizes  W.  P.  Ooodln  as  the 
common  source  of  tltl&  Ai^)ellee  Powers 
claims  title  under  Ooodln  in  two  ways:  (1) 
By  tax  deed;  (2)  by  adverse  possessicm.  The 
appellants  claim  title  as  the  heirs  at  law  of 
Goodin,  and  It  is  conceded  that  the  title  to 
the  tract  of  land  in  ctmtroversy  was  at  one 
time  in  appellants  and  their  cotenants.  Ap- 
pellants contend  that  the  tax  deed  under 
which  appellee  Powers  claims  is  and  was 
void  for  the  following  reasons: 

"(1)  The  making  and  filing  in  the  ooontr 
clerk's  office  by  the  sheriff  of  an  affidavit  in 
writing,  showing  the  peniong  from  whom  taxes 
are  due  have  no  personal  property  out  of  which 
said  taxes  can  be  made.  The  sale  was  void 
unless  this  affidavit  was  made  and  filed. 

"(2)  Where  the  sale  is  made  for  more  than 
the  true  amount  of  the  taxes,  penalty,  and  costs 
due. 

"(3)  The  giving  of  the  notice  required  by  sec- 
tions 4153  and  4156,  by  the  purchaser  to  the 
landowners. 

"(4)  The  failure  of  the  sheriff  to  preaent  re- 
ceipt to  and  demand  payment  of  taxes  from 
taxpayer  before  levy  or  sale. 

"(5)  The  failure  of  the  sheriff  to  mail  to  tfa* 
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taxpayers  a  postal  card  15  days  before  lale  giT- 
ins  notice  of  time  and  place  of  aale." 

Tbey  rest  ttielr  right  to  prevail  over  tt>e 
tax  deed  ondec  wblcb  Powem  claims  on  the 
broad  propoBttlon  that  the  faUore  of  the 
sheriff  who  made  the  sale  and  the  purchaser 
at  the  sale  to  comply  -with  each  and  all  es- 
sential steps  prescribed  by  law  renders  the 
sale  Told,  and  they  cite  Jones  t.  Miracle,  03 
E:y.  63»,  21  S.  W.  241,  14  Ky.  Law  Bep.  639, 
Smith  T.  Byan,  88  Ky.  636,  U  S.  W.  647,  11 
Ky.  Law  Bep.  647,  and  Dnrrett  v.  Stewart, 
88  Ky.  665,  11  8.  W.  778,  11  Ky.  Law  Hep. 
172,  In  support  of  fheir  contention.  They 
say  that  Powers'  daim  of  adverse  possession 
Is  wholly  wlthont  mei^  becanae  not  sus- 
tained by  the  evidence,  In  that  Mrs.  Oanq>- 
bdl,  a  Joint  tenant,  did  not  bold  or  claim  the 
land  adversely  to  her  Joint  owners,  but  only 
for  herself  and  them  together,  and  that 
Powers  and  those  imder  whom  he  claims 
have  only  had  actual  possession  of  the  land 
since  1904,  practically  10  years  before  the 
commencemoit  of  this  action,  and-  therefore 
not  sufBcient  to  bar  appellants'  right  of  re- 
covery. 

The  chief  contention  of  appellees  Is  that  a 
tax  deed  Is  prima  fade  evidence  of  title  in 
the  grantee,  and  can  only  be  successfully  at- 
tached by  the  former  owner  by  sho^ving 
fraud  or  mistake  or  a  failure  to  comply  with 
the  statutory  requirements  In  the  making  of 
such  sale  and  deed,  and  this  can  only  be 
done  within  6  years  from  the  discovery  of 
such  mistake  or  fraud,  and  in  no  event  more 
than  10  years  from  the  commission  thereof, 
and  since  appellee  Powers  has  held  and 
claimed  the  land  under  his  tax  title  of  record 
for  more  than  10  years  next  before  the  in- 
stitution of  this  actl(m,  appellants'  right  was 
barred  and  tolled.  Appellees  insist  that  a 
deed  cannot  be  attacked  for  fraud  or  mistake 
after  the  lapse  of  10  years,  and  that  a  tax 
deed  Is  no  exce^ttion. 

[1]  1.  A  deed  void  ab  initio  confers  no  title 
whatever  vooa  the  grantee,  and,  in  a  suit 
where  one  relies  apon  it,  may  be  used  for  the 
purpose  <«ly  of  showing  extent  of  possession, 
if  adverse  possession  Is.  relied  upon. 

[2]  A  tax  deed  does  not  confer  title  on  the 
grantee  if  the  proceedings  by  the  staerlft, 
derk  of  the  county  court,  and  pordiaser 
which  led  up  to  the  deed  were  irregular,  and 
eesoitial  st^ps  were  omitted.  Such  deed  may 
be  attadwd  at  any  time  because  it  is  void. 
TMa  may  be  done  by  the  owner  afflrmatlvely 
pleading  the  esaentiel  steps  omitted,  and,  if 
such  allegation  Is  sustained  by  the  evidence. 
Judgment  should  go  awarding  the  land  to  the 
origiikal  owner  subject  to  a  lien  of  the  gran- 
tee In  the  tax  deed  for  the  amonnt  of  the 
taxes,  iaterest,  penalties,  and  cost,  paid  by 
Urn. 

[S-t]  In  the  case  under  consideratton  no 
affidavit  in  writing  was  filed  In  the  office 
of  the  derk  of  the  Wiayne  county  court  show- 


ing tbit  the  beln  of  W.  P.  Goodln  from 
whom  the  taxes  were  due  had  no  personal 
property  for  the  years  1888  and  1894  out  of 
which  the  taxes  could  have  been  made.  Such 
affidavit  was  held  to  be  an  essential  step  in 
a  tax  proceeding  in  Leszinsky  v.  Le  Grand, 
Ud  Ky.  313,  83  S.  W.  1038,  26  Ky.  Law  Rep. 
1235.  In  the  case  of  Crab  Orchard  Banking 
Co.  V.  Saunders,  174  Ky.  68,  191  S.  W.  652, 
and  in  Mprse  v.  Duryea,  174  Ky.  247,  102  S. 
W.  477,  it  la  held  that  the  notice  required 
by  sections  4153  and  4156,  Kentucky  Stat- 
utes, must  be  given  by  the  purchaser  of  land 
at  the  tax  sale  to  the  owner  in  order  to  en- 
title the  purchaser  to  deed  after  the  expira- 
tion of  the  redemption  period,  and  where  such 
notice  is  not  given  within  the  time,  the  sale  is 
invalid,  and  the  sheriff's  deed  does  not  confer 
title.  So  also  is  the  failure  of  the  sheriff 
to  mail  to  the  taxpayer  a  post  card  15  days 
before  sale  giving  notice  of  the  time  and 
(dace  of  the  sale  for  taxes  due  upon  real 
property  an  essential  step  which.  If  omit- 
ted, renders  the  sale  as  w;ell  as  the  tax  deed 
ineffectual  except  to  impress  the  property 
sold  with  a  lien  for  the  amount  of  the  taxes, 
interest,  penalties,  and  cost  in  favor  of  the 
purchaser. 

jSach  of  the  foregoing  essential  steps  were 
omitted  in  the  proceeding  leading  up  to  the 
tax  deed.  There  appears  to  have  been  oth- 
er irregularities  in  the  sale  and  conveyance, 
but  either  one  of  those  referred  to  is  sufficient 
to  support  appellants'  contention  that  the 
tax  deed  under  which  appellee  Powers  daims 
is  Invalid  and  does  not  confer  title,  but  only 
a  lien  for  the  amount  of  taxes.  Interest,  pen- 
alties, and  cost  provided  by  the  statutes. 

[7->]  2.  Elisabeth  Campbell  resided  upon 
the  land  in  question  for  some  20  or  30  years, 
but  during  all  that  time  she  was  a  cotenant 
with  appellants  and  others,  and,  so  far  as 
the  evidence  dlsdoses,  Ulizabetb  Campbell 
did  not  claim  the  land  adversely  to  her  co- 
tenants,  though  she  did  claim  It  as  a  home, 
and  had  the  right  to  occupy  it  as  sudi.  It 
is  a  well-established  rule  that  one  Joint  ten- 
ant cannot  acquire  title  by  adverse  posses- 
sion against  his  cotenants  by  mere  posses- 
sion, no  matter  how  long  continued,  for  he 
has  a  right  to  occupy  the  premises,  and  his 
occupancy  thereof  is  not  to  be  presumed  to 
be  hostile,  but  Is  presumed  to  be  amicable 
and  In  harmony  with  his  legal  rights.  In 
fact,  the  statute  of  limitations  will  not  be- 
gin to  run  in  favor  of  the  cotenant  in  pos- 
session until  notice  of  his  adverse  holding  is 
brought  hoifie  to  his  co-owners.  While  this 
may  be  accomplished  by  acts  of  such  notorie- 
ty and  consplcuousness  as  would  be  calculat- 
ed to  put  ordinarily  prudent  persons  upon 
notice  of  his  adverse  holding,  the  burden  is 
upon  the  claimant  to  show  such  a  disseizin 
and  notice.  The  evidence  tends  to  show  that 
Mrs.  Campbell  claimed  her  undl^ded  inter- 
est in  the  land  in  controversy  which  was  a 
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part  of  het  fittber's  estata  As  she  contlna- 
ed  to  live  npon,  hold,  and  claim  the  land 
for  herself  and  joint  tenants  until  1904,  the 
statutory  period  of  16  years  had  not  elapsed 
at  the  commencement  of  this  action  in  1914. 
In  the  absoice  of  a  contrary  showing,  the 
presumption  is  that  a  Joint  tenant  is  holding 
the  common  prox>erty  for  the  joint  use  and 
benefit  of  himself  and  cotenants.  Biay  t. 
C.  ft  O.,  184  Ky.  493,  212  S.  W.  131- 

[10]  The  trial  court  should  have  adjudged 
the  iplalntlSa  below,  appellants  here^  the 
owners  of  and  entitled  to  a  two-flftlu  un- 
divided interest  in  the  lands  in  controversy, 
and  directed  a  sale  of  the  entire  property 
subject  to  the  oil  lease  and  a  division  of  the 
proceeds  according  to  the  rights  of  the  Joint 
tenants.  Appellants  were  also  entitled  to 
an  accounting  for  the  rents  and  royalties 
arising  from  the  oil  produced  and  marketed 
from  the  premises. 

[11]  Wberefbre  the  judgment  Is  reversed, 
with  directions  to  oiter  i  Judgment  in  favor 
of  appellants  for  a  two-fifths  undivided  in- 
terest of  the  lands  in  controversy,  direct  a 
sale  thereof  subject  to  the  lease  and  a  di- 
vision of  the  proceeds  as  the  Interests  of 
the  parties  may  appear,  refer  the  matter  to 
the  master  to  ascertain  and  report  the 
amount  and  value  of  the  oil  produced  and 
marketed'  from  the  premises,  and  require  ap- 
pellees, Powers  and  others,  to  account  to 
appellants  for  the  reasonable  royalties  of 
two-flfths  thereof,  by  such  orders  as  may  be 
proper  and  equitable.  The  fair  value  of  the 
necessary  and  proper  itermanent  and  lasting 
Improvements  placed  on  the  lands  to  devel- 
op it  for  mineral  by  app^ees  must  be  as- 
certained and  allowed  to  those  making  the 
outlay  from  the  funds  arising  from  royalties 
of  the  whole  property.  The  court  will  make 
such  further  orders  as  appear  necessary  to 
carry  out  its  judgment  when  conformed  to 
this  opinion. 

Judgment  reversed. 


WARBEN  OIL  Sc  OAS  CO.  v.   OABDNER 

et  al. 

(Conrt  of  Appeals  of  Kentucky.    Hay  27, 1919.) 

1.  Evidence  «=>65  —  Pabtnebship  €=964  — 
Fictitious   Naicks— REQUiBsmnT   of   Bb- 

OOBDINO — PUBCHASE   AND    SALC   OT  LBASB— 

Title  of  Butkb  of  Lease. 
A  corporation,  obtaining  a  transfer  of  an 
oil  and  gas  lease  on  land  in  A.  county  from  a 
partnership,  was  chargeable  with  knowledge 
that  such  firm  was  a  partnership  and  was  oper- 
ating under  a  fictitious  name,  and  must  be  pre- 
sumed familiar  with  Ey.  St.  (  199b,  requiring 
a  registration  of  members  of  such  a  partner- 
ship in  such  county,  to  render  the  partnership's 
contracts    enforceable,    and    had    constructive 


notice  of  the  partnership  from  the  records 
of  W.  county  where  recorded,  and  from  the 
records  of  A.  county  where  the  lease  was  ob- 
tained, that  such  certificate  of  fictitious  name 
was  not  there  recorded,  and  obtained  no  bet- 
ter title  to  the  lease  than  the  partnership  bad. 

2.  Pabtnxbshif   «=>64— Fiotitioub   Nake»— 

ReOISTBATION— CONTBACTS  YOTDABIX. 

Where  a  partnership,  acting  under  a  ficti- 
tious name,  was  not  registered  in  the  county  as 
required  by  EEy.  Bt.'{  199b,  neither  the  partner' 
ship  nor  its  assigns  could  enforce  as  lessee  aa 
oU  lease  on  land  therein,  although  the  contract 
was  valid  and  enforceable  as  to  lessor  who  was 
not  in  fault;  the  contract  being  voidable  bat 
not  void. 

3.  Pabtnebship  «3>64— Pionxions  Nahxs— 

RSOIBXBATION  WiTHIN  COUNTT  OTHKB  THAH 

Whebx  Pabtniss  Reside. 
It  is  not  enough  that  the  partnership  cer- 
tificate of  fictitious  name  required  by  Ky.  St.  | 
199b,  is  filed  with  the  clerk  of  the  county  where 
the  partnership  is  formed  and  where  the  part- 
ners reside,  but  it  must  be  filed  in  such  county 
or  counties  in  which  such  persona  conduct  or 
transact  or  intend  to  conduct  or  transact  anch 
business. 

Aiipeal  from  Clrcait  Court,  Allen  County. 

Suit  by  W.  T.  Gardner  and  another  against 
the  Kentucky-Indlana-Tennessee  Oil  &  Gas 
Company,  a  partnership,  to  cancel  an  oU  and 
gas  lease,  in  which  the  Warren  OU  &  Gas 
Company  were  denied  the  right  to  Inter- 
vene, and  such  company  appeals.  Jodgment 
affirmed. 

W.  B.  Gaines  and  Sims,  Bodes  &  Sims,  all 
<a  Bowling  Green,  for  appellant. 
Noel  F.  Harper,  of  Scottsville;  for  appellee. 

SAMPSON,  J.  A  partnership  was  formed 
in  1917,  by  J.  Dan  Stai^  and  Scott  laiCbei, 
both  of  Bowling  Green,  Warren  county,  Ky., 
under  the  firm  name  of  Keutucky-Indiana- 
Tamessee  0il.&  Gas  Company,  for  the  pur- 
pose of  engaging  in  the  business  of  buying 
and  selling  oil  and  gas  leases,  and  they  filed 
In  the  office  of  the  clerk  of  the  Warren  conn* 
ty  court  the  certificate  required  by  section 
199b,  Kentucky  Statutes,  regarding  the  em- 
ployment of  a  fictitious  name  in  business  in 
this  state.  After  transacting  some  business 
in  Warren  county,  the  partnership,  tkroagta 
Stark,  went  into  Allen  county  and  acquired 
two  oil  and  gas  leases  from  landowners,  one 
bdng  the  lease  in  controversy,  executed  by 
W.  T.  Gardner  and  wifb  to  the  Kentucky- 
Indlana-Tennessee  Oil  &  Gas  Cwnpany,  and 
bearing  date  October  81,  1917,  ooniideratlon 
$25,  and  reservation  of  royalties  to  continue 
tor  a  torm  of  three  years.  Stark  issued  and 
delivered  to  Gardner  a  dieck  on  a  Bowling 
Green  bank  for  925  In  payment  of  the  bonus 
on  the  lease,  but  this  check  was  returned 
unpaid  through  some  mistake  of  tbe  bank, 
whereupon  Stark  tendered  Gardner  925  la 
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OBsb,  wblcb  Gardner  refused,  and  Instltated 
tills  action  In  the  AUeo  circuit  cauit  to  have 
the  lease  oontract  adjudged  null  and  Told, 
canceled  and  held  for  nancbt  on  the  grounds: 
(1)  That  it  was  executed  without  oonaid«ra- 
tlon;  (2)  fraud  and  mlBrepreBentation  on  the 
part  of  the  grantee  and  its  agents  in  obtain- 
ing  the  lease ;  <3>  the  lease  contract  was  void 
because  the  partnership  Kentacky-Indiana- 
Tennessee  Oil  A  Gas  Oompony  had  not  com- 
pUed  with  section  190b,  Kentucky  Statutes, 
by  filing  the  required  certificate  in  the  office 
of  tbe  clerk  of  the  Allen  county  court,  and 
was  not  authorised  to  do  buslnees  in  said 
county.  Process  was  flist  issued  only  to 
Warroi  county  for  defmdants,  and  when  re- 
turned executed  was  quashed  on  motion  of 
defendants.  In  the  meantime  summons  was 
issued  to  Allen  county  and  eteouted  up<m 
Stark  and  Isabel  la  that  county  tbe  requisite 
time  before  the  convening  of  the  April  term, 
1918,  of  tbe  Allen  circuit  court,  and  on  the 
fifth  day  of  that  term  of  court,  tbe  defend- 
ants having  failed  to  answer  or  make  de- 
fense, the  cause  was  submitted,  and  on  the 
sixth  day  of  the  term,  which  was  the  20th 
day  of  April,  Judgment  was  entered  adjudg- 
ing the  lease  null  and  v<>ld  for  the  reasons 
set  out  In  the  petition,  and  In  accordance 
with  the  prayer  ttiereof.  Within  a  very  few 
days  thereafter  and  at  the  same  term  of 
court,  defendants  moved  to  set  aside  the  8Ul>- 
mlssion  and  Judgment  for  two  reasons:  (1) 
Because  a  motion  was  pending  to  quash  pro- 
cess ;  (2)  the  lease  had  t>e«ii  transferred  to  the 
Warren  Oil  &  Gas  Company.  The  first 
ground  was  without  merit,  because  the  mo- 
tion to  quash  had  been  disposed  of  several 
days  before.  Hie  second  ground  presents  a 
more  serions  question.  A  ooe-haU  undivided 
Interest  in  the  lease  had  been  trassfeAed  by 
the  p«rtnerdiip  to  the  WarrMi  Oil  &  Gas 
Oompany  some  ten  days  before  the  com- 
mencement of  this  actlAi,  but  not  recorded 
until  some  numths  later.  Eadi  of  tbese 
grounds  were  set  forth  both  in  the  motion  t)t 
defendants  and  In  the  petition  to  be  made 
party,  answer,  and  counterclaim  of  Warren 
Oil  &  Gas  Company,  whi(di  was  offered  by  it 
at  the  same  time  the  motion  was  entered, 
asking  the  Judgment  to  be  set  aside.  By  the 
petition,  answer,  and  counterclaim  of  the 
Warren  Oil  &  Gas  Company,  it  is  admitted 
that  the  certificate  required  by  section  109b, 
KentudEy  Statutes,  was  not  filed  by  the  Ken- 
tncky-Indiana-Tennessee  Oil  &  Gas  Company 
in  the  office  of  the  clerk  of  the  Allen  county 
court,  but  It  Is  alleged: 

"That  it  did  not  intend  and  has  not  transacted 
any  busineas  in  AUen  county,  except  to  take  the 
lease  in  controversy  and  one  other  lease,  in- 
tending before  they  should  do  any  furtlier  busi- 
ness in  Allen  county  to  file  said  statement,  but 
having  parted  with  all  interest  in  said  lease  on 
November  13,  1917,  two  weeks  after  acquiring 
same,  they  did  not  file  said  statement  in  Allen 
county." 


Tbis  pleading  also  contained  a  traverse  of 
certain  averments  of  the  petition,  and  af- 
firmatively alleged  jthat  the  Warren  Oil  & 
Gas  Ownpany  was  at  all  times  a  duly  Incor- 
porated company.  The  court  declined  to 
file  the  petition  to  be  made  party  of  the  War- 
ren Oil  &  Gas  Company,-  and  the  special  de- 
murrer and  motion  of  the  defendants  Stark 
and  Isabti  were  likewise  rejected;  but  all 
these  pleadings  were  made  part  of  the  rec- 
ord. The  motion  to  set  aside  tbe  Judgment 
was  overruled,  to  which'  exceptioir  was  saved, 
and  the  Warren  Oil  &  Gas  Company  appeals. 

The  grounds  argued  for  reversal  of  the 
Judgment  are:  (1)  The  court  erred  in  reject- 
ing tbe  petition  to  be  made  party  offered  by 
appellant,  Warren  Oil  &  Gas  Oompany,  be- 
cause that  company,  being  tiie  OMmer  of  a 
one-half  undivided  interest  in  the  lease  In 
controversy  with  title  of  record  before  the 
issual  of  suhimons  to  Allen  county,  was  en- 
titled to  be  heard  before  the  lease  was  can- 
celed. ®  A  partnership  operating  under  a 
fictitious  name  which  has  filed  the  required 
certificate  In  the  county  In  which  it  is  form- 
ed, and  where  the  partners  reside,  may  do 
business  in  another  county  without  filing 
such  certificate  there,  and  tbe  trial  court 
committed  prejudicial  error  in  holding  other- 
wise. 

[1]  1.  The  Warren  Oil  &  Gas  Company  la 
in  exactly  the  same  position  with  referoioe 
to  the  lease  that  tbe  partnership  Kentu<±y- 
Indiana-Tamessee  Oil  &  Gas  Company  oc- 
culted, for  it  acquired  its  Interest  in  the 
lease  from  the  partnership  and  was  charged 
with  knowledge  that  the  concern  was  a  part- 
nership and  was  operating  under  a  ficti- 
tious name.  It  is  also  presumed  to  be  and 
to  have  been  acquainted  with  the  require- 
ments of  sectlMi  199b,  Kentucky  Statutes, 
and  with  the  law  that  a  failure  of  a  partner- 
ship to  comply  with  its  provisions  would  ren- 
der its  contracts  unenforceable.  The  records 
of  the  clerk's  office  of  the  Warren  county 
court  gave  it  constructive  notice  of  the  part- 
nership, and  the  records  of  Allen  tounty,  the 
county  where  the  leased  lands  lay  and  the 
lease  was  executed,  revealed  the  fact  that 
the  necessary  certificate  had  not  been  filed. 
Most  of  these  facts  are  admitted  by  the  an- 
swer, and  we  do  not  think  the  answer,  when 
considered  as  a  whole,  states  an  afBlrmatlve 
defense.  This  being  true,  it  was  not  error 
for  tbe  trial  court  to  decline  to  allow  the 
pleading  to  be  filed,  and  to  set  aside  the 
Judgment  The  rule  is  that  one  who  asks 
such  relief  must  present  a  defense  which,  if 
true,  will  prevail,  and  until  such  pleading  is 
presented  the  court  would  not  be  Justified  In 
granting  a  r^earlng,  or  In  setting  aside  a 
submission  and  Judgment 

[2]  2.  The  statute  requiring  the  filing  of 
a  certificate  by  one  or  more  persons  desir- 
ing to  do  business  under  an  assumed  name 
is  as  follows: 
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"No  person  or  porsons  shall  hereafter  carry 
on  or  conduct  or  transact  business  in  this  state 
under  an  assumed  name,  or  under  any  desig- 
nation, name  or  style,  corporate  or  otiierwiae, 
other  than  the  real  name  or  names  of  the  indi- 
Tidual  or  indlTiduals  conducting  or  transacting 
such  business,  unless  such  person  or  persons 
shall  file  in  the  office'  of  tlie  clerk  of  the  county 
or  counties  in  which  such  person  or  persons 
conduct  or  transact  or  intend  to  conduct  or 
transact  such  business,  a  certificate  setting  forth 
the  name  under  which '  said  business  is,  or  is 
to  be,  conducted  or  transacted,  and  the  true  or 
real  full  name  or  names  of  tile  person  or  per- 
sons owning,  conducting  or  transacting  the 
same,  with  the  post  office  address  or  addresses 
of  said  person  or  persons.  Said  certificate  shall 
be  executed  and  duly  acknowledged  by  the  per- 
son or  persons  so  conducting,  or  intending  to 
conduct,  said  business." 

This  court  has  r^;>eate<lly  held  that  a  fail- 
ure to  comply  with  this  and  similar  statutes 
renders  the  contracts  of  the  one  under  such 
duty  unenforceable  as  to  it. 

In  one  case  a  partnership,  oi)erating  linder 
the  fictitious  name  "Big  Four  Auto  Cwn- 
pany,"  sued  to  recover  on  two  notes  for  $284, 
executed  to  it  in  the  course  of  its  business, 
and  it  was  held  that,  as  the  partnership  had 
failed  to  comply  with  section  199b,  Its  con- 
tract was  unenforceable,  and  it  was  denied  a 
recovery.  Hunter  v.  Big  Four  Auto  Com- 
pany, 162  Ky.  778,  173  S.  W.  120,  L.  R.  A. 
1915D,  987. 

A  foreign  corporation  failing  to  comply 
with  section  571,  Kentucky  Statutes,  requir- 
ing the  filing  of  a  statement  with  the  Secre- 
tary of  State,  giving  the  name  of  an  agent 
upon  whom  process  may  be  served,  cannot 
inalntain  an  action  to  recover  on  Ita  con- 
tracts made  in  this  state.  Fruin-Colnon  Con- 
structing Ca  V.  Oiatterson,  146  Ky.  604,  143 
S.  W.  6,  40  KB.  A.  (N.  S.)  857;  OUver  Com- 
pany V.  Louisville  Realty  Co.,  156  Ky.  628, 
161  8.  W.  570,  61  L.  R.  A.  (N.  S.)  293,  Ann. 
Cas.  1915C,  565;  Bondurant  v.  Dahnke- Walk- 
er Company,  175  Ky.  774,  195  S.  W.  139; 
Hayes  v.  West  Virginia  Oil  &  Gas  &  By-Prod- 
ucts  Co.,  183  Ky.  624,  210  S.  W.  174. 

The  section  under  consideration  has  been 
considered  and  construed  In  the  following 
cases:  Somerset  Stave  &  Lumber  Co.  v. 
Brown,  173  Ky.  194,  190  S.  W.  680 ;  Common- 
wealth V.  Bitchey  et  al.,  171  Ky.  330,  188  S. 
W.  397,  L.  R.  A.  1917B,  687;  Commonwealth 
V.  Bassett,  171  Ky.  385,  188  S.  W.  459;  First 
National  Bank  of  Central  City  v.  Utterback, 
177  Ky.  76,  197  S.  W.  534,  L.  R.  A.  1918B, 
838;  Commonwealth  v.  Slier  et  al.,  176  Ky. 
802,  197  S.  W.  453. 


But  this  case  Is  the  revwse  of  those  dted, 
for  here  it  is  the  person  who  contracted  with 
the  partnership  operating  under  the  fictltloiis 
name  that  is  seeing  to  void  the  contract  If 
it  were  the  partnership  here  attempting  to 
enforce  the  contract,  we  would  only  follow 
the  above  cases  and  bold  it  without  power  to 
maintain  Its  action  on  tlie  contract;  that  the 
contract  was,  as  to  tlie  partnership,  unen- 
forceable. But  here  the  parties  are  transpos- 
ed. Such  contracts  are  not  void,  but  only 
voidable  at  the  option  of  the  party  not  in  de- 
fault. As  to  the  party  in  fault,  tiie  (ftmtract 
is  unenforceable,  but  enforceable  by  the  par- 
ty not  in  fault,  and  he  may  have  specific  per- 
formance or  cancellation  at  his  option  If  be 
present  a  state  of  case  warranting  such  re- 
lie£  it  follows  therefore  that  th6  lease  con- 
tract was  unenforceable  as  to  the  Kentncky- 
Indiana-Tennessee  Oil  &  Oas  Company,  and 
its  assigns,  but  valid  and  enforceable  as  to 
appellee  Gardner  who  was  not  In  fault  In 
other  words,  the  contract  was  voldaUe  but 
not  void. 

[3]  It  Is  not  enough  that  the  certificate  re- 
quired by  section  199b,  Kentucky  Statutes,  is 
filed  in  the  office  of  tiie  clerk  of  the  county 
where  the  partnership  is  formed,  and  where 
the  partners  reside,  but  It  must  be  filed  with 
such  "county  or  counties  in  which  sucii  per- 
son or  persons  conduct  or  transact,  or  in- 
tend to  ccmduct  or  transact  such  business," 
and  the  jpartnersbip  doing  buslitess  under  a 
fictitious  name  is  without  power  to  enforce 
its  contract  made  In  a  county  in  wbldh  it 
has  failed  to  comply  with  the  statute.  ^Ihe 
object  of  the  statute  is  to  enable  the  pubUc; 
as  well  as  those  who  deal  with  the  concern, 
to  ascertain  definitely  who  is  the  real  per- 
son or  persons  tiehlnd  the  busineas  in  case 
litigation  arises.  The  statute  Is  a  part  of 
the  public  policy  of  the  state  nad  was  in- 
tended to  protect  and  safeguard  the  rights  of 
citizens.  If,  however,  the  statute  required 
the  certificate  to  be  filed  <MiIy  In  the  county 
of  the  residence  of  the  partners.  It  would 
serve  little  or  no  purpose  in  many  caaea,  and 
could  be  employed  so  as  to  hide  ratliw  than 
disclose  the  facts. 

We  conclude  therefore  ttiat  the  petition  to 
be  made  party,  answer,  and  counterclaim  did 
not  present  a  defense,  anfi  the  trial  court 
very  pr<^)er^  declined  to  allow  It  to  be  filed 
and  to  set  aside  the  Judgment  It  therefore 
becomes  unneoessary  to  consider  tlie  aOner 
contentI<»i8  made. 

Judgment  afllrmed. 
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1.  Wouui  «B>55(1)— MaMTjU.  OATAam—lBTi' 
oxRCB— SxrmciBncT. 

Evideiice  heU  fawnfieient  to  diow  mmtal 
incapacity  <m  part  of  the  testator. 

2.  WnxB  <8=155(1>- "Urddb  Inflotinot"— 
What  CoNSTrrDTES. 

Undne  influence  is  that  which  obtain*  do- 
minion over  mind  of  the  testator  and  destroy* 
free  ag«Dcy  on  his  part. 

(Kd.  Note.— For  other  definitions,  see  Words 
and  nirases,  First  and  Second  Series,  Undne 
Influence.] 

S.  Wnxs  <!=»163(1)— Undue  iNFuniNOB—PBB- 

SUMPnONS. 

Cndae  -influence  on  the  testator  cannot  be 
presumed. 

4.  Wnxs  «=>166(7)— Undui  Influence— Evi- 
dence. 

That  there  was  opportunity  to  influence 
testator  is  insufficient  to  sustain  a  cbarse  of 
undue  influence. 

5.  Witnesses  «e996— Covfstbhct— Husbakd 

AND  WlKB. 

In  a  will  contest  case,  where  one  of  the 
contestants  testified,  the  husband  of  such  con- 
testant is  incompetent  under  Civ.'  Code  Prac. 
{  606,  and  his  testimony  cannot  be  received  on 
the  theory  that  it  was  competent  for  him  to 
testify  for  the  other  contestants  for  the  in- 
terest of  all  contestants  was  the  same,  and 
separate  judgments  could  not  be  rendered  a* 
to  each. 

Api>eal  froDi  Circuit  Court,  Shelby  County- 
Bill    by    Louise   W.    Bailey    and   others 

against  Erma  B.  Waddy  and  others  'to  set 

aside  an  order  admitting  a  will  to  probate. 

Prom  a  decree  for  defendants,  complainants 

appeal.    Affirmed. 

Beard  &  Pickett  and  E.  B.  Beard,  all  of 
Shelbyvllle,  for  appellants. 

Willis,  Tood  &  Bond,  of  Shelbyvllle,  for 
appellees. 

QTUN,  J.  By  his  will  dated  November  4, 
1916,  George  W.  Waddy,  y?ho  died  the  fol- 
lowing Jime,  disposed  of  ai^  estate  of  the  net 
value  of  approximately  ?20,000.  He  gave 
f  100  each  to  an  <}nly  sister  and  to  a  niece 
and  two  nephews,  children  of  a  deceased 
brother,  $200  to  an  old  servant,  and  $500  to 
the  trustees  of  the  Church  of  Christ  at 
Waddy,  Ky.  Bis  wife  was  given  the  pro- 
ceeds of  a  $1,000  insurance  policy,  certain 
live  stock,  household  goods,  etc.  The  balance 
of  the  estate  was  given  to  Mllligan  College, 
of  Carter  county,  Tenn.,  to  endow  In  said  In- 
fitiitntion  what  was  to  be  known  as  the  "John 
W.  Garvey  Bible  Chair"  for  the  education  of 
preachers.    Certain  conditions  were  annexed 
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to  tbc  endowment ;  his  wife,  dndnc  her  UfS 
or  widowhood,  to  receive  a  amu  equal  to  the 
annual  interest  on  said  fund  at  the  rate  of  & 
per  cent,  payable  Januaiy  1st  of  each  ydar. 

Testator,  an  ardent  and  enthusiastic  mem- 
ber of  the  Christian  Church,  was  an  elder, 
Sunday  school  superintendent,  and  teacher  of 
the  Bible  class  in  the  church  at  Waddy.  The 
amount  to  Mllligan  College  was  to  be  known 
as  the  "G.  W.  Waddy  and  Susie  Waddy  Me- 
morial Fund."  Susie  Waddy  was  his  first 
wife,  and  from  whom  he  received  a  large  por- 
tion of  his  estate:  The  mother  of  the  testa- 
tor at  the  time  of  her  death  owned  about  156 
acres  of  land  In  Shelby  county,  and  this  she 
devised  in  equal  parts  to  her  three  dtiUdren, 
testator,  his  sister,  and  a  son  named  Tom, 
now  deceased. 

Testator  had  never  seen  the  college  men- 
tioned in  his  will,  but  knew  It  through  arti- 
cles appearing  In  the  diurch  Uterature,  of 
which  he  w4s  a  constant  reader.  Satisfied 
doubtless  tbat  the  principles  of  tbe  Christian 
faith  were  taught  in  the  Tennessee  college 
along  lines  In  accord  with  his  views  and  con- 
ceptions of  the  Bible,  testator  had  an  attor- 
ney In  Teimessee  draft  his  will,  sending,  to 
him  an  outline  of  what  he  wanted.  This  was 
in  1914.  The  will  was  not  signed  then.  Tes- 
tator had  a  partial  stroke  of  paralysis  In  Oc- 
tober, 1916,  and  on  November  4,  1916,  ex- 
ecuted the  win  in  contest.  In  effect  a  redraft 
of  the  one  written  by  the  Tennessee  lawyer, 
with  the  exception  of  the  elimination  of  a 
provision  for  his  first  wife's  mother,  she  hav- 
ing died  in  the  meantime. 

After  the  will  was  probated,  the  present 
appellants,  the  sister,  niece,  and  two  neph- 
ews, filed  suit  to  set  aside  the  order  of  pro- 
bate, on  the  ground  of  mental  incapacity  and 
nndue  influence  and  from  a  verdict  sustain- 
ing the  will  this  appeal  has  been  taken. 

[1]  It  Is  claimed  the  verdict  should  not  be 
allowed  to  stand  because  it  is  flagrantly 
against  the  weight  of  the  evidence. 

From  the  testimony  for  contestants  as  giv- 
en by  several  witnesses,  including  the  sister, 
Mrs.  Bailey,  and  three  physicians,  we  find: 
That  testator  bad  a  very  affectionate  regard 
for  his  relatives;  be  had  peculiar  religious 
views;  there  was  opposition  to  his  second 
marriage;  he  did  not  know  his  property, 
because  he  stated  in  his  will  that  he  wanted 
his  debts  paid,  if  any,  when  as  a  matter  of 
fact  he  was  $7,000  In  debt;  his  mind  was 
inactive  after  the  first  stroke  of  paralysis; 
however,  the  sister  and  others  sought  his 
Judgment  on  a  piece  of  property  before  pur- 
chasing It,  and  he  furnished  the  money  to 
pay  for  his  lister's  home;  he  was  trustee 
for  his  sister  and  managed  her  estate  until 
his  death ;  had  he  been  In  his  right  mind  he 
would  not  have  made  the  bounty  to  a  college 
he  had  never  seen ;  in  conversation  he  would 
be  talking  upon  one  subject,  and  suddenly 
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dumge  to  another;  was  not  in  his  right 
mind,  becanse  he  doi^bted  he  was  in  debt,  but 
he  knew  his  relattves  and  his  property.  He 
had  emb<^am,  which  is  thus  defined  In  Web- 
ster's International  Dictionary:  "The  oc- 
clusion of  a  blood  vessel  by  an  embolus."  An 
embolus  being  "a  plug  brought  by  the  blood 
current  and  lodged  In  a  blood  vessel  so  as  to 
obstruct  the  circulation.  It  consists  usually 
of  a  dot  of  fibrin,  a  shred  from  a  morbid 
growth,  a  globule  of  fat,  air  bubbles,  or  a 
microorganism."  He  was  not  the  same  man 
socially  after  the  stroke.  After  a  stroke  of 
I>aralysls  a  person's  mind  Is  usually  affected 
for  different  periods  of  time.  There  la  sel- 
dom a  complete  recovery  after  such  a  stroke. 
A  person  is  easily  influenced  after  a  para- 
lytic stroke.  One  of  the  physicians  admitted 
he  thought  testator's  mind  was  clear  up  until 
the  date  of  his  death,  and  when  later  recalled 
and  asked  to  explain  what  he  meant  by  this 
answer  he  says : 

"I  meant  apparently  he  was  all  right,  as  far 
as  bis  mind  was  concerned.  As  far  as  I  can 
jodge,  from  a  medical  standpoint  no  man  is 
right  until  the  clot  is  entirely  absorbed." 

Another  physician  stated  that  he  did  not 
think  a  man  competent  to  make  a  will  "that 
will  go  and  take  money  that  some  one  else 
gave  him  and  give  It  to  somebody  else,"  and 
the  same  vrltness  thinks  a  man  incompetent, 
though  he  surveyed  large  farms,  settled  mat- 
ters as  executor  and  administrator  for  differ- 
ent estates,  assisted  in  laying  off  a  county 
road,  and  attended  to  business  the  same  aft- 
er the  stroke  as  before.  One  witness  said  he 
did  not  think  Mr.  Waddy  was  himself  at 
times;  there  was  a  difference  in  his  speech. 
Another  states  he  was  not  the  same  man  aft- 
er his  first  wife's  death.  This  was  about  14 
years  before  the  will  was  written. 

The  foregoing  is  a  substantial  summary  of 
the  evidence  Introduced  by  appellants. 

Many  witnesses  testifying  in  behalf  of  con- 
testees  say  that  testator  was  sound  mentally, 
a  good  business  man,  devoted  to  his  church, 
and  they  noticed  no  difference  in  the  condi- 
tion of  his  mind  after  he  had  the  stroke  of 
paralysis.  Acquaintances  for  40-odd  years, 
lawyers,  bankers,  and  business  men,  so  testify. 
County  Judge  Ralph  Gilbert  says  that  testa- 
tor was  a  man  of  splendid  mentality. 

Testator  was  stricken  on  Monday,  the  fol- 
lowing Wednesday  he  took  suiiper  at  a 
friend's  house,  and  on  Saturday  of  the  same 
week  he  attended  a  church  meeting  and  an 
Installation  service  of  the  Eastern  Star  and 
made  a  speech  on  the  latter  occasion.  The 
next  day,  Sunday,  he  taught  his  Sunday 
school  class  and  presided  at  the  communion. 

A  verdict  in  a  will  contest,  like  that  in  any 
other  case,  will  not  be  disturbed  If  there  Is 
any  evidence  to  sustain  it,  and,  after  reading 
the  record  In  this  case,  we  have  no  hesitancy 


in  holding  that  the  y«dlct  la  amply  support- 
ed by  the  evidence. 

[2,  S]  It  is  said  the  court  erred  to  lefosing 
to  give  a  toidered  instruction  on  undue  influ- 
ence, but  we  fail  to  flnd  any  evidence  that 
would  have  warranted  the  giving  of  sadi  an 
Instruction.  As  said  in  Talbott,  Bz'x,  et  aL 
V.  Olltner,  179  Ky.  671.  200  S.  W.  918; 

"By  undue  influence  is  meant  an  influence 
which  obtains  dominion  over  the  mind  of  the 
testator  to  an  extent  that  destroys  free  agen- 
cy on  his  part  in  the  disposal  of  his  estate  and 
constrains  him  in  respect  thereto  to  do  tluit 
which  he  would  not  have  done  If  left  to  the 
free  exercise  of  his  own  judgment,  and  it  is 
not  material  when  this  undue  influence  was 
exerted  if  it  was  present  and  operating  on  the 
mind  at  the  time  the  paper  read  in  evidence 
was  executed.    •    •    • 

"Undue  influence  cannpt-be  presumed.  Proof 
tending  to  establish  its  existence  must  be  ad- 
duced. Nor  will  the  fact  that  the  devisee  or  an- 
other had  access  to  the  testator,  or  there  waa 
opportunity  to  influence  him,  be  sufficient  to 
sustain  the  plea  unsupported  by  evidence  of 
facts  which  tend  to  establish  the  want  of  free 
agency  on  the  part  of  testatrix." 

[4,  t]  The  court  did  not  err  in  sustaining 
the  objection  to  questions  propounded  to  the 
witnesses  Cozlne  and  Powell,  and  the  court 
properly  ruled  as  to  the  testimony  of  the  wit- 
ness Landon  Bailey,  hnsband  of  the  contest- 
ant Louise  W.  Bailey,  who  had  previously 
testified. 

Section  606  of  the  Civil  Code  prohibits  a 
husband  or  wife  testifying  against  each  oth- 
er, and,  while  It  allows  eliner  to  testify  In  a 
case  such  as  this,  It  expressly  provided  that 
both  cannot 

It  has  been  held  that,  where  the  defesd- 
ants  are  severally  liable,  and  separate  Judg- 
ments may  be  rendered  as  to  each,  the  wife 
of  one  is  competent  for  the  others.  Dovey  ▼. 
Lam,  117  Ky.  19,  77  S.  W.  383,  26  Ky.  Law 
B^.  1167.  4  Ann.  Cas.  16.  But  a  will  con- 
test Is  not  a  case  of  this  sort.  All  the  oon^ 
testants  or  conteetees  must  stand  or  fall  to- 
gether. The  Judgment  establishes  a  status 
which  must  determine  aU  tfaelr  rights.  The 
interest  of  one  cannot  be  sqitarated  from  that 
of  the  others.  The  husband  of  Mrs.  Bailey 
was  not  therefore  a  competent  witness  for 
her,  nor  for  any  of  the  other  parties  Joined 
with  her  as  contestants.  That  others  were 
Interested  In  whose  behalf  he  would  have 
been  a  competent  witness  cannot  affect  the 
case.  Civil  Code,  J  60fi,  subd.  1 ;  Wise,  etc., 
V.  Foote,  etc.,  81  Ety.  10,  4  Ky.  Law  Rep.  643 ; 
Williams  V.  Williams,  etc.,  71  S.  W.  605,  24 
I£y.  Law  Rep.  1326;  Hennlng,  etc.,  v.  Steven- 
son, etc.,  118  Ky.  318,  80  S.  W.  1135,  26  Ky, 
Law  Rep.  159;  Dunbar  t.  Meadows,  166  Ky. 
276,  176  S.  W.  1167. 

Perceiving  no  error  In  the  Judgment  ap- 
pealed from,  same  Is  accordingly  affirmed. 
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HUBST  T.  BOUTHBRN  BY.  00.  IN  KEN- 
TUOET  et  aL 

(Oonrt  of  Appeala  of  Eentneky.    'mie  10, 1819.) 

1.  EviSENOB  «=3514@),  BS»%&)  —  ErpxBT 
TEsmfoirr— BAJuraAJOB. 

The  distance  within  vhich  an  engine  may  be 
stopi>ecl  ia  a  proper  subject  for  expert  testimony, 
bnt  it  is  necessary  that  the  witness  should  have 
«  special  Imowledge  of  the  subject  as  applied 
to  the  facts  and  conditions. 

2.  Evidence  ^9539Mi(2)— EXPibt  Tkstikont 
—Distance  Within  Which  Enoirb  oak 
BE  Stopped— FouNDATioK. 

In  action  for  injuries  in  collision  between 
street  car  and  train,  expert  testimony  as  to 
distance  within  which  an  engine  may  be  stop- 
ped was  properly  excluded,  where  the  witness 
had  not  been  up<m  an  engine  for  16  years,  and 
disqualified  himself  b^  showing  that  he  was 
not  acquainted  with  the  equipment  in  nse  at  the 
time  of  the  accident. 

8.  Afpeai.  and  Ebbob  «=3616— Bnx  or  Ex- 
ceptions—MiBcoNDtroT  OT  OOTTRSIL. 
Misconduct  of  counsel  in  argument  to  jury 
cannot  be  considered  on  appeal,  unless  shown 
by  bm  of  exceptions,  since  die  only  way  in 
whidi  matters  occurring  on  a  trial  in  the  dr- 
cult  court  may  be  brought  up  for  review  ia  by 
bill  of  exceptions. 

4.  Appkai,  and  Ebbob  4=31171(1)— Daicaqes 
— Inadequaot— New  Tbial. 
Where  only  general  damages  are  sought, 
Court  of  Appeals  will  not  grant  a  new  trial  sole- 
ly on  aocoont  of  the  laadequacy  et  damages 
awarded. 

6.  Daxagks  «s»208(8)  —  PuMmvs  Daicaoxs 
— DiacBETioN  or  JUBT. 
Punitive  damages  are  not  i«coverable  as  a 
Bsatter  of  right,  but  Ui^t  aUowancs  rests  en- 
tbrdy  in  the  discretion  of  the  jorj. 

Appeal  from  Circuit  Ooart,  JeSerecxi  Coun- 
ty, Couunon  Fleas  Brancb,  Fourtb  Division. 

Action  by  Jos^h  Hurst,  Jr.,  adminlatrator, 
etc.,  against  the  Soutbem  Railway  Company 
In  Kentucky,  the  Kentu(^  &  Indiana  Ter- 
minal Railroad  Company,  and  another.  From 
Judgment  against  named  defendants  giving 
him  Insufficient  relief  plaintiff  appeals.  Af- 
firmed. 

Robt  L.  Page  and  W.  W.  Davlea,  botb  of 
LoidSTille,  for  appellant. 

Humphrey  Crawford,  Middleton  &  Bom- 
plirey,  of  LonisvlUe,  for  appellees. 

OLAT,  C  Joaeph  Htirst,  Jr.,  aa  adminis- 
trator of  nrancea  Weasels,  deceased,  bnnii^t 
this  suit  against  the  Southern  Hallway  Com- 
pany in  K^tucky,  the  Kentucky  A  Indiana 
Terminal  Bailroad  Company,  and  die  Lotds- 
vlUe  Railway  Comimny,  to  recover  damages 
for  her  death.    From  a  verdict  and  Judgment 
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(tit  aw.) 

In  his  favor  for  $2,600  against  the  Southern 
Railway  Company  in  Kentucky,  and  the  Ken- 
tucky *  Indiana  Terminal  .Railroad  Com- 
pany, plaintiff  appeals. 

The  decedent,  a  young  woman  82 .  years 
of  age,  was  employed  as  a  seamstress  by  the 
Kaufman-Straus  Company,  at  a  salary  of  (7 
a  week.  On  the  evening  of  February  12, 
1917,  she  was  a  passenger  upon  a  street  car 
of  the  Louisville  Railway  Company.  The 
street  car  was  going  west  on  Broadway.  At 
Broadway  and  Thirtieth  streets  the  tracks  of 
the  Kentucky  &  Indiana  Terminal  Railroad 
Company  cross  Broadway.  At  this  point, 
crossing  gates  are  maintained  on  each  side 
of  the  railroad  tra<to  for  the  protection  of 
the  public.  The  gates  were  operated  by  a 
man  In  a  tower  located  on  the  northeast  of 
the  intersection.  While  the  gates  and  tower 
were  owned  by  the  Kentucky  &  Indiana  Ter- 
minal Railroad  Company,  they  were  operated 
also  for  the  use  and  benefit  of  the  Southern 
Railway  Company. 

When  the  street  car  <»  which  the  decedmt 
vras  a  passenger  reached  Thirtieth  street  the 
gates  were  up,  and  it  proceeded  to  cross  the 
railroad  tracks.  At  that  time,  a  Southern 
mgine  drawing  a  caboose  was  approaching 
at  a  speed  of  from  8  to  10  miles  an  hour,  and 
there  is  a  sharp  conflict  In  the  evidence  as 
to  whether  the  headlight  was  burning.  Ow- 
ing to  the  physical  conditions  at  the  place  of 
the  accident,  the  engineer  could  not  see  the 
street  car  until  he  got  within  SO  or  40  feet  of 
It.  According  to  his  evidence,  he  did  all  that 
he  could  to  stop  the  engine,  but  was  unable 
to  do  so.  The  engine  collided  with  the  street 
car  and  killed  the  decedent. 

The  first  error  assigned  is  the  exclusion  of 
the  evidence  of  H.  A  Lame,  an  alleged  expert 
as  to  the  space  within  which  the  engine  that 
collided  with  the  street  car  could  have  beesi 
stopped.  Lame  testified  that  he  had  had  20 
yearcT  experience  in  operating  freight  trains, 
extending  from  about  1877  until  the  year 
1900.  He  was  first  a  fireman,  and  then  serv- 
ed for  about  14  years  as  a  freight  conductor. 
His  services  as  freight  conductor  ended  about 
the  year  1884.  During  his  experience  as 
fireman  and  conductor,  they  used  air  brakes 
and  sand  on  engines  for  a  whila  They  also 
had  the  throttle  valve  and  the  necessary  ap- 
paratus for  reversing.  Thereupon  the  fol- 
lowing questions  were  asked  and  the  fol- 
lowing avowals  made: 

"(12)  Now,  Mr.  Lame,  f^om  your  knowledge 
on  this  subject,  in  your  opinion  how  long,  by 
the  use  of  sand  and  air,  or  the  reverse  appara- 
tus, would  it  take  an  engine  going  on  a  fairly 
level  track,  on  a  fair  night,  with  the  weather 
fair,  with  a  caboose  attached— only  a  caboose — 
how  long  would  it  take  such  an  engine  to  come 
to  a  stop?  (Objected  to  by  counsel  for  the 
defendants,  and  the  court  sustained  said  ob- 
jectien,  to  which  ruling  of  the  court  the  plidn* 
tiff,  by  coons^  excepted.) 
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"By  the  Ck>iirt:  You  will  have  to  show  this 
gentlemen  ii  familiar  with  the  kind  of  ap- 
paratus that  18  used  now.  The  court  does  not 
know,  and  neither  does  the  jut;,  whether  the 
apparatus  used  in  1894  Is  the  same  or  similar 
to  that  used  in— 

"A.  I  was,  from  1894  until  1900,  on  a  pas- 
smter  train. 

"By  Mr.  Humphrey:  He  says  he  has  been  out 
of  it  17  years. 

"(13)  Well,  is  the  equipment  now  more  mod- 
em and  perfect  than  it  was  in  your  days?  (Ob- 
jected to  by  counsel  for  the  defendants.) 

"By  the  Court:  Are  you  familiar  with  the 
present  day  equipment  of  engines  for  stopping? 
A.  I  coold  not  say  that  I  was ;  I  have  not  been 
on  an  engine  for  16  years. 

"By  the  Court :  You  haven't  shown  how  tliia 
engine  was  equipped. 

"By  Mr.  Davies:  I  will  try  to  show  it;  I 
will  submit,  of  course,  to  your  honor's  ruling, 
but  I  will  try  to  show  that. 

"(14)  Do  you  know  now  whether  or  not  the 
general  equipment  for  stopping  engines  is  more 
perfect  at  this  time  than  it  was  when  you  quit 
running  on  the  road?  (Objected  to  by  counsel 
for  the  defendants,  and  the  conrt  sustained  said 
objection,  to  which  tvMag  of  the  conrt  the 
plaintiff,  by  counsel,  excepted.) 

"By  the  Court:  He  said  he  didn't  know  how 
they  are  at  the  present  day. 

"(15)  Then  I  wiU  ask— to  get  it  in  the  rec- 
ord— 1  will  ask  you  If  the  engine  that  you 
were  familiar  with  in  your  day  and  time  had 
such  equipment  as  yon  know  about  in  the  way 
of  reverse  and  sand  and  air,  if  that  engine,  un- 
der those  conditions,  or  how  soon  tibat  engine, 
could  be  stopped  under  those  conditions? 

"By  Mr.  Humphrey :  We  are  not  trying  that 
kind  of  engine." 

And  the  court  sustained  the  objection  of 
the  defendants,  to  which  ruling  of  the  court 
the  plaintiff,  by  counsel,  excepted,  and  made 
the  following  avowal  out  of  the  hearing  of 
the  Jury: 

.  "Th»  plaintiff  avows  that  it  the  witness  were 
permitted  to  answer  the  question  he  would 
state,  and  the  same  would  be  true,,  that  the 
equipment  at  the  present  time  is  more  perfect 
than  it  was  at  the  time  when  he  was  in  the 
railroad  business,  and  acta  more  efficiently  and 
more  quickly,  and  that  at  the  time  he  was  in 
the  railroad  business  the  equipment  wliich  he 
was  familiar  with  at  that  thae  operated  so 
that  in  these  circumstances  that  engine  could 
have  been  stopped  in  20  feet" 

'  Thie  trial  of  this  case  took  place  on  October 
22, 1917.  It  will  be  observed  that  the  witness 
was  unable  to  say  that  be  was  acquainted 
with  the  present  day  equipment  for  stopping 
engines,  and  admitted  that  be  had  not  been 
on  an  engine  for  15  years.  N'otwltbstanding 
this  fact,  it  is  avowed,  tbat  be  would  state 
rhnt  the  equipment  at  the  present  time  was 
more  perfect  than  it  was  at  the  time  when 
be  was  In  the  railroad  business,  and  acted 
more  efficiently  and  more  quickly,  and  that, 
witb  the  equipment  wltb  whicb  be  was  famil- 
iar when  be  was  in  tbe  railroad  business,  the 
engine  could  have  been  stopped  in  20  feet. 


[1,2]  Wblle  it  is  true  tiiat  tbe  distance 
within  wbidh  an  engine  may  be  stopped  is  a 
proper  subject  for  expert  testimony.  It  Is  nec- 
essary tbat  the  witness  should  bare  special 
knowledge  of  tbe  subject  as  am^ied  to  the 
facts  and  conditions.  Here  tbe  witness  dis- 
qualified himself  by  showing  tbat  he  was  not 
acquainted  wltb  tbe  equipment  for  stopping 
an  engine  then  in  use,  and  that  be  bad  not 
been  on  an  engine  for  15  years.  Had  be  testi- 
fied in  accordance  with  tbe  avowal,  tbe  result 
would  have  been  to  permit  him  to  make  a 
mere  argument  concerning  a  matter  about 
wbldi  be  bad  no  special  knowledge,  instead 
of  giving  an  opinion  concerning  a  matter 
about  which  be  was  qualified  to  speak.  It 
follows  that  tbe  trial  court  did  not  err  In  ex- 
cluding his  evidence  on  the  ground  tbat  he 
did  not  qualify  as  an  expert. 

[3]  Another  ground  urged  for  reversal  Is 
tbe  misconduct  of  counsel  for  defendant  in 
bis  argument  to  tbe  jury.  Tbe  remarks  al- 
leged to  have  been  made  by  counsel  do  not 
appear  In  tbe  bill  of  excepti(xis,  {>ut  appear 
only  In  the  affidavit  of  plaintiff's  counsel  filed 
in  support  of  a  motion  for  a  new  trial.  It 
is  now  the  established  rule  In  this  state  tbat 
tbe  only  way  In  which  matters  occurring  on 
a  trial  in  tbe  circuit  court  ntay  be  brought  up 
for  review  is  4)y  bill  of  exceptions,  and  tbat 
tbe  misconduct  of  counsel  in  tbe  argmnent  to 
tbe  jury  cannot  be  considered  unless  shown 
by  the  bill  of  exceptions.  Southern  Ry.  Co.  in 
Kentucky  v.  Thacker's  Adm'x,  156  Ky.  483, 
161  S.  W.  236;  I.  a  B.  B.  Co.  v.  Bvans,  170 
Ky.  636,  186  8.  W.  173;  Bannon  v.  Louis- 
ville Trust  Co.,  150  Ky.  401,  150  S.  W.  510. 

[4]  Another  contention  ia  tbat  damages 
allowed  are  so  small  tbat  they  do  not  equal 
Oie  actual  pecuniary  injuries  sustained. 
Tiiere  might  be  some  merit  In  tills  contention 
if  special  damages,  sncb  as  medical  bills,  lost 
time,  etc.,  bad  been  sought,  and  tbe  jury  bad 
returned  a  verdict  wholly  Insufficient  to  com- 
pensate for  tbe  special  damages  actually  al- 
leged and  proven.  As  a  matter  of  fact,  bow- 
ever,  only  general  damages  were  sought ;  and, 
where  this  is  the  case,  we  are  not  at  IKierty 
to  grant  a  new  trial  solely  on  account  of  tbe 
inadequacy  thereof.  Rossi  v.  Jewell  Jellico 
Coal  Co.,  157  Ky.  332,  163  S.  W.  220;  Conder 
V.  Ledford,  167  Ky.  137,  180  S.  W.  77;  C.  & 
O.  Ry.  Co.  ▼.  WUllams'  Adm'r,  179  Ky.  833, 
200  8.  W.  461. 

[i]  Another  Insistence  is  fbat  the  gatekeep- 
er was  guilty  of  tbe  grossest  kind  of  negli- 
gence in  raising  the  gates  and  Inviting  tbe 
street  car  to  cross  In  front  of  the  ai>- 
proacblng  engine,  and,  that  being  true,  the 
finding  of  tbe  jury  tbat  plaintiff  was  entitled 
only  to  compensatory  damages  was  flagrantly 
against  tbe  evidence.  It  is  tbe  well-settled 
rule  In  this  and  in  almost  all  juriadlctiont 
tbat  punitiTe  diunages  are  not  recoverable 
as  a  matter  of  right,  but  tbat  their  allowance 
rests  entirely  in  tbe  discretion  of  tbe  jury. 
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Ky.  Central  R.  R.  Co.  V.  Gastlneau,  83  Ky. 
119;  Louisville  &  N.  E.  Co.  v.  Cottenglm,  104 
S.  W.  280,  13  li.  E.  A.  (N.  S.)  624;  8  K.  C.  L. 
S  13t>.  p.  592;  Fink  v.  Thomas,  66  W.  Va.  487, 
66  S.  B.  650,  19  Ann.  Cas.  671,  and  note. 
Were  ■we  to  uphold  plaintiff's  contention  and 
announce  tbe  rule  that  a  verdict  disallowing 
punitive  damages  should  be  reversed  when- 
ever flagrantly  against  the  evidence,  the 
necessary  effect  would  be  to  deprive  the  Jury 
of  its  discretion,  and  to  hold  that  under  cer- 
tain circumstances  punitive  damages  were 
recoverable  as  a  matter  of  right, 'thus  over- 
turnisg  the  long-estabUahed  rul& 
Judgment  affirmed. 


HOWARD  V.  STEARNS  COAL  &  LUMBER 
CO.,  Limited,  et  al. 

(Court  of  Appeals  of  Kentucky.    June  6,  1919.) 

1.  Master  and  Sebvaht  ^=9125(1)— FsxSod'- 
AL  Injubiss— DmcTivE  Jack— LiABiuTT. 

To  render  an  employer  liable  for  iajuiies 
to  emplay6  resulting  from  lever  of  jack  flying 
back  and  striking  him,  emp)oy6  mnst  show  that 
jack  was  defective,  and  that  defect  was  known 
to  employer,  or  could  have  been  known  by  ex- 
ercise of  ordinary  care. 

2.  Mabteb  and  Sebvant  «=»278(14)— Persow- 
At.  Injtjbixs  —  Opebation  of  Jack  — Kvi- 

DENOK. 
In  action  for  Injuries  to  employ^  struck 
by  lever  of  jack  when  it  flew  back,  evidence 
held  insufficient  to  show  that  defendant  had 
knowledge  of  defect  in  jack  or  that  It  was  de- 
fective. 

Appeal  from  Circuit  Court,  McCreary 
County. 

Action  by  Lonnle  Howard  against  the 
Steams  Coal  &'Lun>ber  Company,  Limited, 
and  others.  From  a  judgment  on  verdict  di- 
rected for  defendants,  plaintiff  appeals.  Af- 
firmed. 

J.  W.  RawUngs,  of  Danville,  and  John  W. 
Sampson,  of  Whitley  City,  for  appellant. 

O.  H.  Waddle  &  Sons,  of  Somerset,  for  ap- 
pellees. 

CLAY,  a  Plaintiff,  Lonnle  Howard, 
brought  this  suit  against  the  Steams  Coal  & 
Liumber  Company,  limited,  and  others,  to  re- 
cover damages  for  personal  Injuries;.  At  the 
conclusion  of  the  evidence,  the  court  direct- 
ed a  verdict  in  favor  of  the  defendants. 
Plaintiff  appeals. 

Plaintiff  was  a  driver  in  the  employ  of 
the  Stearns  Coal  &  Lumber  Company.  Just 
prior  to  the  accident,  the  car  that  he  was 
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driving  jumped  the  traq^.  He  sent  another 
driver  after  a  jack  to  be  used  in  placing  the 
car  on  the  track.  The  odier  driver  went  to 
Lee  BaUou,  the  boss  driver,  to  obtain  the 
jack.  Upon  the  return  of  the  other  driver 
with  the  jack,  plaintiff  began  to  operate  the 
jack  with  a  wooden  sprad  used  as  a  lever. 
After  pressing  down  on  the  jack,  he  raised  It . 
two  notches.  He  then  raised  it  to  the  third 
notch.  After  remaining  there  for  half  a  min- 
ute, it  sUpped  and  flew  back,  and  the  end 
of  the  lever  struck  him  in  the  eye  While 
he  did  not  see  any  defect  in  the  jack,  be  stat- 
ed that  It  must  have  been  defective  or  it 
would  not  have  slipped.  James  M.  Hale  testi- 
fied that  the  -defendant's  foreman,  John 
Wright,  told  him  before  the  accident  to  be 
-careful  with  the  jack;  that  one  man  had  got 
his  finger  cut  off  with  it.  Other  witneesea 
teeClfled  that.  If  the  Jack  was  properly  caught. 
It  would  stand,  if  the  Jack  was  all  right,  but, 
If  the  operator  let  loose  of  it  too  soon.  It 
would  fly  back.  On  direct  examination  Silas 
Boyer  stated  that  the  jack  that  was  used  by 
plaintiff  had  slipped  with  him  before  the 
accident,  but  on  cross-examination  he  stated 
that  he  was  not  positive  that  it  was  the  same 
jack,  and  that  he  did  not  know  whether  the 
slipping  of  the  jack  was  due  to  his  ftiult  or 
the  fault  of  the  jack. 

[1, 2]  To  make  out  his  case,  It  was  neces- 
sary for  plaintiff  to  show  not  only  that  the 
jack  was  defective,  but  that  the  defect  was 
known  to  defendants  or  could  have  been 
known  to  them  by  the  exercise  of  ordinary 
care.  E<ven  if  we  concede  that  the  mere 
slipping  of  the  Jack,  under  the  circumstances 
detailed  by  plaintiff,  was  some  evidence  of 
its  defective  condition,  there  Is  no  evidence 
tending  to  show  the  character  of  the  defect 
or  how  long  it  had  existed.  Evidence  that 
the  foreman  knew  that  another  employe  had 
gotten  his  fingers  cut  off  by  the  jack  did  not 
show  any  knowledge  of  any  defect  In  the 
jack,  because  that  acddMit  may  have  been 
due  entirely  to  the  negligent  operation  of 
the  Jack.  Had  the  witness  Boyer  adhered  to 
his  statement  that  the  Jack  In  anestlon  had 
slipped  with  him  several  times  before  the 
accident,  this  evidence  might  have  been  suf- 
ficient to  show  that  the  defendants  could 
have  known  of  its  defective  condition  by  the 
exercise  of  ordinary  care,  but  the  probative 
effect  of  his  evidence  was  destroyed  when 
he  stated  that  he  was  not  positive  that  the 
two  Ja<^  were  the  same,  and  admitted  that 
he  did  not  know  whether  the  slipping  of  the 
Jack  that  he  used  was  due  to  his  fault,  or 
the  defective  condition  of  the  Jack.  We  are 
therefore  of  the  opinion  that  the  court  did 
not  err  in  holding  the  evidence  insufficient  to 
take  the  case  to  the  jury. 

Judgment  affirmed. 
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GBUBB  T.  McAFEB.     (No.  2691.) 
(SnpTeme  Court  of  Texas.    May  21,  1919.) 

1.  MiNEB    AWD    MiNEBAZS    «=»78(1,  2)    —   OlL 

Lease — Obuoation  to  Dbhx — Fobfeitdbx. 
The  lessee  of  oil  lands  after  oil  was  encoun- 
tered in  the  first  well  sunk  held  under  obligation 
implied  by  law  to  exercise  reasonable  diligence 
to  continue  drilling  Itnd  mining  operations  on 
the  land,  but  the  contract,  which  specified  as  the 
sole  cause  of  forfeiture  of  the  lessee's  right  a 
failure  to  drill  a  first  well  within  time,  did  not 
make  the  obligation  a  condition  subsequent,  and 
did  not  authorise  forfeiture  of  the  lease  for  non- 
compliance. 

2.  CoNTKACTs  «=s>168—CoNSTBuoTroK— Addi- 
tions BY  iMFLIOATIOir. 

Additions  ought  not  to  be  made  to  contracts 
by  implication  beyond  that  which  is  necessary. 

8.  Mines  and  Kinebals  «=»77— Oh.  Lease— 
Abandonuent. 
Lessee  of  oil  lands  for  20  years  held  to  haye 
abandoned  his  rights  under  the  lease  in  having 
drilled  as  required  by  the  lease  and  struck  oil 
and  then  having  removed  his  machinery  when 
the  well  ceased  to  flow  without  expectation  of 
resomptian  of  operations. 

Error  to  Court  of  Clvli  Apipeals  of  Second 
Supreme  Judicial  District. 

Snlt  by  Mrs.  Maria  Orubb  against  C.  M. 
McAfee.  From  judgment  for  plaintltT,  de- 
fendant appealed  to  the  Court  of  Civil  Ap- 
peals, which  reversed  and  rendered  Judg- 
ment for  defendant  (104  S.  W.  925),  and 
plaintiff  brings  error.  Judgment  of  the 
Court  of  Civil  Appeals  reversed,  and  Judg- 
ment of  the  district  court  affirmed. 

Wantland&Parrlsh,  of  Henrietta,  and  Car- 
rigan,  Montgomery  &  Britain,  of  Wichita 
Falls,  for  plalntifT  in  error. 

Taylor  &  Humphrey,  of  Henrietta,  for  de- 
fendant In  error. 


GREENWOOD,  J.  On  August  26,  1903, 
Thomas  Grubb  executed  to  defendant  in  er- 
ror, C.  M.  McAfee,  a  written  contract,  as 
follows : 

"Know  all  men  by  these  presents,  that  I, 
Thomas  Grubb,  of  the  county  of  Clay  and  state 
of  Texas,  for  and  in  consideration  of  one  dollar 
to  me  in  hand  paid  by  G.  M.  McAfee,  the  receipt 
of  which  is  hereby  acknowledged,  and  other  con- 
sideration, have  granted,  demised  and  let  to  said 
C.  M.  McAfee,  his  executors,  administrators  and 
assigns,  for  the  sole  and  only  purpose  of  pros- 
pecting, drilling  or  operating  for  and  in  petro- 
leum, oil,  gas,  cool  or  minerals,  for  the  term  of 
twenty  years  from  the  date  hereof,  and  as  long 
thereafter  as  petroleum,  oil,  gas,  coal  or  min- 
erals are  found  in  paying  quantities,  all  that 
certain  tract  or  parcel  of  land  situated  in  Clay 
county,  Texas,  and  described  as  follows,  to  wit: 
[Here  follows  description.]  I,  the  said  lessor, 
am  to  have  one-tenth  of  all  the  oil  produced  and 


saved  from  said  land,*delivered  free  of  cost  in 
tanks  or  pipe  line  by  the  said  lessee,  and  th« 
lessee  is  to  market  the  above-mentioned  oil  to- 
gether with  his,  and  settlement  for  same  to  be 
made  monthly.  In  case  gas,  coal  or  other  min- 
erals are  found  on  said  lend,  the  lessee  is  to  pay 
the  lessor  such  a  royalty  on  the  product  which 
is  mined,  as  is  customary  to  be  paid.  No 
well  shall  be  drilled  within  one  hundred  feet  of 
any  building  now  on  the  premises,  without  tlie 
consent  of  the  lessor,  and  the  lessee  shall  not 
unnecessarily  disturb  the  crops,  fence  or  im- 
provements  on  said  land,  bnt  the  said  leasee 
shall  have  full  right,  which  is  hereby  granted  to 
him,  to  enter  upon  and  remain  on  tiie  ai>ove- 
described  premises  at  any  time  for  the  purpose 
of  prospecting,  mining,  drilling  or  operating 
thereon,  to  have  the  right  of  way  to  and  from 
the  place  of  drilling  or  operating,  to  have  the 
use  of  sufScient  water,  gas,  coal  or  oil  for  op- 
erating thereon,  to  have  exclusive  right  to 
erect,  construct  and  operate  on  said  land  all 
necessary  equipment  for  pumping,  piping,  stor- 
ing, refining  and  operating  generally  for  oil, 
gas,  coal  or  other  minerals.  The  lessee  is  to 
use  and  occupy  so  much  only  of  tiie  surface 
of  said  land  as  may  be  necessary  to  conduct  the 
work  and  operations  above  mentioned.  And  the 
lessee  is  to  pay  all  damage  done  to  the  growing 
crops  that  are  now  on  the  said  land,  which  may 
be  caused  by  his  erection  of  derricks  or  other 
operations.  The  said  lessee  shall  have  the  right 
to  remove  at  any  time  any  and  all  machinery, 
oil  well  supplies,  pumping  equipment  or  appur- 
tenances of  any  kind,  belonging  to  said  leasee. 
The  said  lessee  is  to  begin  the  drilling  of  a  well 
within  thirty  days  from  the  date  hereof,  and  is 
to  prosecute  the  work  with  due  diligence  until 
said  well  is  completed  to  the  depth  of  300  feet, 
unless  oil  is  found  in  paying  quantities  at  a  less 
depth.  And  failing  to  drill  said  well  as  above 
provided,  shall  render  this  instrument  of  writing 
null  and  void  as  to  all  parties  hereto. 

"In  witness  whereof,  I  hereunto  set  my  hand, 
this  the  26th  day  of  August  A.  D.  1903. 

"Thomas  Ombb." 

Defendant  in  error,  McAfee,  b^;an  to  drill 
a  well  on  the  land  within  80  days  frtma  the 
date  of  the  contract,  and  prosecuted  the 
work  with  diligence  until  oil  was  found  at  a 
depth  of  about  250  feet,  on  which  a  royalty 
was  paid  to  Thomas  Grubb  for  about  00 
days,  when  the  well  ceased  to  produce.  Two 
other  wells  were  sunk  by  defendant  In  error 
on  the  land  within  the  next  12  months,  'with- 
out finding  oil,  and  thereupon  he  removed  all 
machinery,  equipment,  and  supplies  from  the 
land,  and,  for  some  9  years  had  conducted 
no  prospecting  or  drilling  or  producing  op- 
erations on  the  land,  when  plaintiff  in  error, 
Mrs.  Maria  Grubb,  as  the  surviTor  of  the 
community  estate  of  Thomas  Grubb  and  her- 
self, to  which  estate  the  land  belonged, 
brought  this  suit  against  defendant  in  error, 
averring  the  above  facts,  all  of  which  were 
proven  by  uncontradicted  evidence^  and  fur- 
ther averring  that  when  defendant  in  error 
completed  his  last  well  on  the  land  he  aban- 
doned his  contract,  and  refused  to  comply    , 
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with  Ills  obUgatlona,  and  plaintiff  In  error 
aongbt  Judgment  canceling  the  contract. 

Defendant  In  error  testified  that  In  addi- 
tion to  the  three  wells  which  he  sunk  on  the 
land  he  drilled  two  others  within  a  short 
distance;  that  none  of  them,  save  the  first, 
contained  any  oU;  and  that  he  made  a  thor- 
ough test,  without  success.  Defendant  in 
error,  did  not  deny  that  he  Intended  to  aban- 
don the  contract  when  he  ceased  to  drill  on 
the  land,  and  did  not  testify  to  any  desire 
or  purpose  to  resume  operations. 

The  trial  court  rendered  Judgment  for 
plaintiff  in  error,  canceling  the  contract,  and 
this  Judgment  was  reversed  by  the  Conrt  of 
Ciyll  Appeals,  who  rendered  Judgment  for 
defendant  in  error. 

Tbe  Court  of  Civil  Appeals  was  of  tb& 
opinion  that  the  contract  had  the  effect  to 
Invest  defendant  in  error  with  the  right  to 
develop  the  land,  at  his  election,  at  any  time 
during  the  fall  term  of  20  years,  after  he 
had  completed  a  well,  begun  within  the  pre- 
scribed 30  days,  to  a  sufficient  depth  to  dis- 
cover oil  in  paying  quantities,  and  that  such 
right  was  unaffected  by  defendant  in  error's 
subsequent  intention  and  acta.  164  8.  W. 
925. 

Section  A  of  the  Commission  of  Appeals 
lias  recommended  that  the  Judgment  of  the 
Court  of  Clvn  Appeals  be  reversed,  and  that 
of  the  district  court  be  affirmed,  having  con- 
duded  that  there  was  an  implied  obligation 
to  continue  the  work  of  exploration  for,  and 
piodactlon  of,  tbe  minerals,  and  that  this 
obligation  was  not  In  the  nature  of  a  cove- 
nant, but  was  a  ccmdition  subsequent,  the 
breach  of  which  operated  to  forfeit  the  con- 
tract. 

[1]  We  approve  the  oandnslon  of  the  Oom- 
misslon  that  the  law  implied  the  obligation 
from  defendant  in  error  to  exercise  reasona- 
ble diligence  to  continue  drilling  and  mining 
operations  on  the  land  after  oil  was  encount- 
ered In  tbe  first  well,  but  we  do  not  agree 
that  the  terms  of  the  contract  made  this 
obligation  a  coixlltlon  subsequent  and  au- 
thorized a  forfdture  of  the  contract  for  non- 
compliance with  the  obligation.  We  think 
that  the  cancellation  of  tbe  contract,  as  ad- 
Judged  by  the  trial  court,  on  the  t&cta  al- 
leged and  proved,  can  be  sustained  only  by 
reason  of  the  abandonment  of  tbe  contract 
by  defendant  in  error. 
,  It  is  to  be  noted  that  the  written  contract 
expressly  required  nothing  of  defendant  in 
error  save  to  begin  a  well  within  30  days 
and  to  continue  to  drill  it  until  oil  was 
found  in  paying  quantities  or  until  a  depth 
of  300  feet  was  reached.  And  tbe  Court  of 
Civil  Appeals  determined  that  the  law  re- 
quired no  more  of  defendant  In  error.  In  or- 
der to  acquire  a  vested  right  in  the  land  for 
20  years.  To  uphold  that  construction  of 
the  contract  would  require  us  to  assume  that 
the  owner  of  the  land  Intended  to  grant  such 
212  S.W.-n80 


a  vested  tii^t,  not  only  without  benefit  to 
himself,  but  even  to  Ms  positive  detrimrait. 


The  consideration  for  this  contract  to  the 
owner  consisted  alone  in  royalties  on  the 
minerals  to  be  produced  during  the  term  of 
the  contract,  unless  we  can  reasonably  as- 
sume that  It  would  benefit  him  to  have  bis 
land  proven  as  containing  valuable  oil  de- 
posits, though  no  oil  was  produced  therefrom 
for  a  term  like  20  years.  No  assumption  of 
that  sort  can  be  reasonably  Indulged.  It 
would  Ignore  the  very  nature  of  oil  and  gas, 
which  were  the  minerals  first  mentioned  in 
tbe  contract  For  the  natural  result  of  stop- 
ping the  production  of  oil  or  gas  from  the 
tract  on  which  it  was  discovered  In  paying 
quantities  for  siMh  a  period  of  time  would 
be  to  invite  its  drainage  from  adjacent 
tracts,  to  say  nothing  of  the  danger  of  the 
oil's  migration. 

It  is  because  of  such  considerations  that 
the  rule  has  become, settled  that — 

"Sven  In  the  absence  of  an  express  covenant, 
when  a  lessee  nndertakei  to  develop  ofl  or  gas 
land  on  a  rental  or  royalty  basis,  and  tbe  con- 
tract does  not  specUy  the  number  of  wells  to 
b«  drilled,  there  la  an  implied  obligation  that  be 
will  fully  develop  the  land  with  reasonable  dO- 
igenoe."    18  B.  O.  L.  1 114 

The  Supreme  Court  of  Iowa  declares,  that 
all  the  authorities  unite  in  this  holding. 
Price  V.  Black,  126  Iowa,  306,  101  N.  W. 
1056.  See,  also,  27  Cyc.  728;  Black  on  Re- 
sdsslDii  and  CanceUatlon,  |  471;  Brewster  v 
Lanyon  Zinc  Co.,  72  0.  a  A.  218,  140  Fed 
801;  note,  20  Ann.  Cases,  1167,  1168. 

liie  opinion  of  the  Commission  of  Appeab 
deals  well  with  this  subject  in  saying: 

"No  express  provision  is  made  In  the  lease  con- 
tract herein  for  operation  or  farther  development 
in  tbe  event  of  tbe  discovery  of  minerals  in  pay- 
ing quantities.  The  evident  intent  of  the  pap 
ties  in  the  execution  of  the  instrument  being-ths 
production  of  such  minerals,  possible  only 
through  operation  and  development,  the  obliga- 
tion to  operate  with  reasonable  diligence  and 
to  reasonably  develop  tbe  land,  will  be  impliec 
in  order  to  effectuate  this  intent" 

In  Benavides  v.  Hunt  79  Tex.  896,  16  S. 
W.  396,  it  was  held  that  though  there  was 
no  express  agreement  for  the  operation  of  a 
mine,  under  a  contract  granting  a  right  to 
mine  for  coal,  for  the  full  period  of  50  years, 
yet  if  the  land  was  foiuid  to  contain  coal 
which  could  be  profitably  worked,  the  law 
Implied  an  agreement  to  that  effect. 

And,  in  J.  M.  Guffey  Pet  Co.  v.  Chaison 
Town-Site  Co.,  48  Tex.  Olv.  App.  666,  107  S. 
W.  612,  It  is  said: 

"WhUe  the  original  lease  contract  did  not 

specify  the  nnmber  of  wells  that  appellant 
sbould  sink  npon  the  property,  and  did  not  ex- 
pressly require  the  sinking  of  ofbet  weUs  to 
protect  the  land  from  drainage,  from  the  nature 
of  the  contract  an  implied  obligation  rested  upon 
appellant  to  use  reasonable  diligence  a!nd  care 
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to  develop  and  protect  tlie  property,  and  this 
obligation  required  it  to  sink  as  many  wells  as 
the  ezerdse  of  such '  diligence  and  care  wonld 
suggest  under  the  circumstances." 

It  is  plain  that  the  contract  here  amounts 
to  a  grant  of  the  rlgjit  or  option  ta  prospect 
upon  the  land  for  oil,  gas,  and  other  miner- 
als, and  to  reduce  those  minerals  to  posses- 
sion and  ownership.  Texas  Co.  v.  Daugherty, 
107  Tex.  233,  176  S.  W,  717,  I*  E.  A.  1917F, 
989;  Oil  &  Pipe  Line  Co.  y.  Teel,  95  Tex. 
591,  68  8.  W.  979. 

The  contract  spedfles  as  the  sole  cause  of 
forfeiture  of  this  right  a  failure  to  drill  the 
first  well  within  the  time  or  to  the  depth 
there  specified,  and  the  difficult  question  in 
this  case  Is  whether  in  the  face  of  this  ex- 
press stipulation  of  the  cause  of  forfeiture 
we  should  imply  another  based  on  the  breach 
of  an  obligation  not  Itself  expressed  in  the 
contract  . 

Johnson  v.  Gurley,  52  Tex.  222,  was  a  case 
where  the  owner  of  land  leased  it  to  a  ten- 
ant, rent  free,  under  a  written  contract  ex- 
pressly providing  that  the  tenant  should  use 
the  land  for  farming  and  pastnrage  -  pur- 
poses, but  should  not  sell  growing  timber. 
Suit  was  brought  to  forfeit  the  lease  be- 
cause of  the  tenant's  breach  of  the  stipula- 
tion against  the  sale  of  the  growing  timber. 
In  determining  that  such  breach  furnished 
no  ground  of  forfeiture,  the  court  said : 

"A  covenant  is  an  agreement  duly  made  be- 
tween the  parties  to  do  or  not  to  do  a  partic- 
ular  act.  Taylor's  Land,  and  Ten.  §  245.  For 
breach  of  mere  covenant  the  lessor  has  no  right 
of  re-entry,  unless,  as  is  not  the  case  here,  there 
is  an  express  clause  in  the  agreement  to  this 
effect,  but  has  the  right  to  sue  for  damages 
only.  OMylor's  liand.  and  Ten.  |{  290,  291 ;  1 
Wuh.  on  Real  Prop.  (3d  Ed.)  marg.  p.  820; 
Dennison  v.  Read,  3  Dana  (Ky.)  S86;  Brown's 
Administrators  v.  Bragg,  22  Ind.  123. 

"A  condition  is  a  qualification  annexed  to 
an  estate  by  the  grantor,  whereby  It  may  bo 
created,  enlarged,  or  defeated  upon  an  uncertain 
event.  Taylor's  Land,  and  Ten.  §  271 ;  1  Wash, 
on  Real  Prop.  (3d  Bd.)  marg.  p.  316.  The  les- 
sor may,  without  an  express  clause  to  that  ef- 
fect, take  advantage  of  a  breach  of  condition  by 
re-entry  or  ejectment.  Taylor's  Land,  and  Ten. 
j  291.    ♦    »    • 

"In  case  of  doubt  as  to  the  true  construction 
of  a  clause  in  a  lease,  it  should  be  held  to  be  a 
covenant,  and  not  a  condition  or  limitation,  as 
the  law  does  not  favor  forfeiture.  1  Wash,  on 
Real  Prop.  (3d  Bd.)  marg.  pp.  319,  320;  Tay- 
lor's Land,  and  Ten.  |  273;  4  Kent's  Comm. 
marg.  p.  129;  Wheeler  v.  Dascomb,  8  Cnsh. 
[Mass.]  288. 

"We  are  of  opinion  that  the  clause  under  con- 
sideration is  neither  one  of  limitation  nor  condi- 
tion, but  equivalent  simply  to  a  covenant  or 
agreement  between  the  parties,  to  the  effect  that 
the  lessors  agreed  to  give  to  the  lessee  the  right 
to  the  use  of  such  timber  as  might  be  necessary 
for  the  purposes  of  the  lease,  and  the  lessee 
agreed  not  to  cut  and  sell  the  growing  timber. 
Spear  t.  Fuller,  8  N.  H,  174  [28  Am.  Dee.  391]; 


Wheeler  v.  Dascomb,  8  Cush.  [Mass.]  285; 
Taylor's  Land,  and  T^en.  H  279,  489.  The 
breach  of  this  covenant  did  not  forfeit  the  es- 
tate of  the  defendant  under  the  contract,  or  give 
the  plaintiif  the  right  to  sue  him  otherwise  than 
for  damages." 

In  Harris  v.  Rather,  134  S.  W.  755,  in 
which  a  writ  of  error  was  denied,  many  Tex- 
as cases  are  reviewed,  wherein  forfeitures 
of  contracts  have  been  denied  for  breaches 
of  obligations  furnishing  the  essential  con- 
siderations of  the  contracts,  because  such  ob- 
ligations could  not  rightly  be  construed  oth- 
erwise than  as  covenants  instead  of  condi- 
tions. The  ground  of  that  dedslon,  as  ap- 
plied to  the  facts  of  that  case,  is  fairly  sum- 
marized by  the  following  portion  of  Judge 
Rice's  good  opinion,  viz.: 

"If,  as  insisted  by  appdlant,  the  agreement 
on  the  part  of  appellee  to  begin  the  erection 
upon  the  land  conveyed  within  12  months  of  a 
$10,000  residence  was  a  part  of  the  considera- 
tion for  the  conveyance,  and  if  this  consid^a- 
tlon  had  been  recited  in  the  deed,  still  we  do  not 
think  that  this  would  have  given  appellant  a 
right  to  rescind.  T^e  grantor  did  not  make  or 
attempt  to  make  the  failure  on  the  part  of  his 
grantee  to  erect  said  building  a  cause  for  forfei- 
ture or  rescission  of  the  contract.  •  •  •  Xhe 
appellant  had  the  right  to  have  inserted  such  a 
clause,  but,  having  failed  to  do  so,  it  seems  to 
us  the  presumption  would  obtain  that  he  intend- 
ed to  rely  upon  his  contract,  a  breach  of  which 
wouM  merely  authorize  a  suit  for  damages." 

In  Kachelmacher  ▼.  Laird,  92  Ohio  St. 
333,  110  N.  E.  936,  Ann.  Cas.  UlTB,  1117. 
the  Supreme  Court  of  Ohio  said  of  an  im- 
plied obligation  to  continue  drilling  under 
an  oU  lease: 

"Even  if  there  be  such  Implied  covenant,  as 
contended  by  counsel  for  the  lessors,  it  cannot 
be  made  the  ground  of  forfeiture.  Under  the 
express  terms  of  this  lease  the  right  to  declare 
a  forfeiture  arises  upon  the  failure  of  the  les- 
see to  drill  or  pay  rental,  and  hence  forfeiture 
can  be  enforced  only  if  the  leasee  neither  drills 
nor  pays  the  stipulated  rental  in  accordance 
with  the  terms  of  the  lease.  Such  cause  of  for- 
feiture being  expressly  mentioned,  none  other 
can  be  implied." 

The  reason  for  this  holding  bad  been  set 
out  by  the  same  court  in  the  earlier  case  of 
Harris  v.  Ohio  Oil  Co.,  67  Ohio  St  131,  48 
K.  E.  506,  in  these  words : 

"It  is  strongly  urged  that  it  is  Inequitable  for 
the  lessee  to  hold  on  to  his  lease  and  still  fail 
to  so  operate  the  premises  as  to  produce  rea- 
sonable results,  and  that  he  should  either  rea- 
sonably operate  the  premises  or  get  off  and  per- 
mit his  lease  to  be  forfeited.  The  answer  ia 
that,  while  there  is  an  implied  covenant  to  rea- 
sonably operate  the  premises,  there  is  no  im- 
plied  or  express  covenant  to  get  off  and  forfeit 
bis  lease  for  a  breach  of  such  covenant 

"The  lease  in  question  provides  for  a  for- 
feiture for  the  failure  to  comply  with  the  con- 
ditions, or  to  pay  the  cash  consideration  in  the 
lease  mentioned,  at  the  time  and  in  the  man- 
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ner  agreed ;  bat  the  implied  corenant,  to  reason- 
ably operate  the  premises,  is  not  mentioned  in 
the  lease,  and  is  tlierefore  not  included  in  the 
caoaea  oif  forfeiture.  Some  causes  of  forfei- 
ture being  expressly  mentioned,  none  other  can 
be  implied.  McEnight  v.  Kreutz,  61  Pa.  232. 
"The  remedy  for  a  breach  of  the  implied  cove- 
nant to  reasonably  operate  the  premises  is 
therefor*  not  by  way  of  a  forfeiture  of  the  lease 
in  whole  or  in  part,  bat  must  be  sought  In 
a  proper  action  for  a  breach  of  such  coven^int 
Blair  t.  Peck,  1  Pennypacker  [Pa.]  247." 

The  Supreme  Court  of  Illinois  followed 
the  h(dding  in  Harris  y.  Oil  Ca,  on  facts 
strikingly  Uke  tliose  bere,  when  It  said  In 
Poe  T.  TJlrey,  23»  111.  65,  84  N.  E.  60 : 

"Counsel  for  appellants  insist  tiiat  there  was 
an  implied  agreement  that  the  lessee  would  drill 
wells  to  reasonably  develop  the  farm  for  the  pro- 
duction of  oil  and  gas,  and  that  the  lease  could 
be  canceled  by  the  court  and  the  rights  under  it 
forfeited  for  a  failure  to  do  so,  and  that  the 
lease  might  be  forfeited  for  a  failure  to  drill 
the  well  although  compensation  was  agreed 
upon.  The  argument  would  have  greater  force 
if  the  lease  had  not  contained  a  provision  that 
it  could  be  forfeited  for  a  failure  to  complete  a 
test  well  on  Oie  block  of  leases  before  the  1st 
day  of  May,  1905.  That  agreement  wotdd  Im- 
ply an  exclusion  of  other  grounds  of  forfeiturs 
and  the  agreement  for  compensation  effectually 
excludes  a  forfeiture  not  stipulated  for.  The 
remedy  for  the  breach  of  that  contract  would 
be  by  an  action  for  damages.  Harris  v.  Ohio  Oil 
Co.  [57  Ohio  St.  181]  48  N.  B.  502." 

In  line  with  Harris  ▼.  Oil  Go.  are  Core  v. 
Petrolenm  Co.,  62  W.  Va.  280,  43  S.  E.  128; 
Carr  v.  Light  Co.,  33  Ind.  App.  6,  70  N.  E. 
562;  McClendon  v.  Busdi-Everett  Co.,  138 
La.  730,  70  South.  781;  Vanatta  v.  Brewer, 
32  N.  J.  Eq.  270. 

The  Dallas  Court  of  Civil  Appeals  said 
in  Wade  v.  Madison,  206  S.  W.  119  4 

'^t  seems  settled,  however,  that  ordinarily 
breaches  of  express  covenants,  much  less  those 
that  arise  only  by  implication,  do  not  forfeit  the 
right  of  possession  or  confer  the  right  of  re- 
entry, in  the  absence  of  an  express  provision 
to  that  effect  in  the  contract.  Johnson  v.  Gur- 
ley,  52  Tex.  222;  Ewing  v.  Miles,  12  Tex.  Civ. 
App.  27,  88  S.  W.  235." 

This  statement  Is  fully  supported  by  the 
18  A.  &  E.  Enc.  of  Law,  on  page  369,  as  fol- 
lows: 

"The  common-law  rule  is  wen  settled  that  a 
breach  by  the  lessee  of  his  covenants  or  agree- 
ments in  the  lease  does  not  work  a  forfeiture  of 
the  term  in  the  absence  «f  an  express  stipular' 
tion  in  the  lease  or  the  reservation  of  a  power 
of  re-entry  in  case  of  such  breach.  The  gen- 
eral remedy  of  the  lessor  in  such  a  case  is  mere- 
ly by  action  for  the  recovery  of  damages.  This 
rule  applies  with  regard  to  implied  covenants ; 
express  covenants  to  pay  rent;  covenants  to 
pay  taxes;  in  case  of  a  mining  or  oil  lease, 
covenants  to  explore  for  minerals  or  oil,"  etc. 

Thornton's  Law  of  Oil  and  Gas,  vol.  2,  g 
866,  announces  the  general  rule  to  be  that — 
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"The  remedy  for  a  breach  of  an  implied  cove- 
nant is  not  by  way  of  forfeiture  of  the  lease, 
in  whole  or  in  part,  but  by  an  action  for  dam- 
ages caused  by  its  breach." 

[2]  It  is  a  recognized  rule  that  additions 
ought  not  to  be  made  to  contracts  by  Impli- 
cation beyond  that  whlc^  is  necessary.  And 
we  see  no  reason  to  doubt  that  full  protec- 
tion may  be  accorded  the  owner  with  re- 
spect to  the  enforcement  of  the  implied  cove- 
nant of  the  lessee  to  use  due  diligence  in 
mineral  development,  '  without  making  a 
breach  of  the  covenant  a  ■ground  of  forfei- 
ture. In  the  first  place,  the  party  obligated 
to  drill  cannot  abandon  his  contract  without 
subjecting  same  to  cancellation  on  that 
ground.  And  the  power  of  a  court  of  equity 
In  decreeing  specific  performance  Is  far- 
reaching,  such  power  having  been  exercised 
in  a  proper  case  to  compel  either  perform- 
ance or  abandonment  by  a  lessee  of  an  oil 
lease,  within  a  very  few  days.  Kleppner  v. 
Lemon,  176  Pa.  611,  35  AO.  109;  Id.  198  Pa. 
581,  48  Atl.  483. 

There  can  be  no  doubt  that  defendant  in 
error's  rights  under  his  cemtract  were  of 
such  a  nature  as  to  be  lost  by  abandonment. 

On  facts  similar  to  those  disclosed  by  this 
record,  without  contradiction.  It  was  held  In 
New  York  that  a  contract  very  like  that  be- 
tween these  parties  was  abandoned  as  mat- 
ter of  law.    To  quote  from  the  opinion : 

"This  lease  was  for  the  term  of  16  years  from 
its  date,  'or  as  long  as  oil  is  found  in  paying 
quantities.'  It  further  provided  that  tte  lease 
should  be  null  and  void  unless  Galletts  should 
commence  to  drill  a  well  within  three  months 
from  the  date  of  the  lease,  prosecute  the  same 
diligently,  and  bore  the  same  to  the  depth  of 
1,200  feet,  unless  oil  was  sooner  found  in  pay- 
ing quantities.  During  the  year  1893  Galletts 
commenced  drilling  the  well  in  pursuance  of 
this  lease  and  finished  it  to  the  requisite  depth 
in  1894,  bnt  found  no  oil  in  paying  quantities. 
He-  paid  the  lessor  $10  a  month  until  the  well 
was  completed.  Oil  not  having  been  discover- 
ed, in  1894  Galletts  took  away  his  derrick,  ma- 
chinery, and  rigging  which  he  had  used  in  drill- 
ing the  weQ,  leaving  only  the  casing  which  had 
been  put  in  to  shut  off  the  water  while  he  was 
drilling  the  well.  Galletts  did  nothing  further 
for  11  years,  and  made  no  claim  that  his  lease 
was  vaUd. 

"In  July,  1005,  Galletts  entered  upon  the 
plaintiff's  farm,  put  down  another  well,  and 
found  oil  in  paying  quantities.  It  will  be  ob- 
served that  this  was  11  years  after  he  had 
abandoned  the  premises,  and  more  than  8 
months  after  the  contract  with  the  plaintiff. 

"The  court  submitted  to  the  jury  the  question 
for  them  to  determine  whether  Galletts  had 
abandoned  the  lease.  I  think  this  was  error. 
The  facts  were  not  in  dispute,  and  as  matter 
of  law  the  lease  had  terminated  long  before  tho 
contract  made  with  the  plaintiff.  When  Galletts 
took  away  his  machinery,  and  all  the  implements 
which  were  necessary  for  the  prosecution  of  the 
work  under  the  lease,  and  after  having  drilled 
one  well  and  found  no  oil,  these  acts  on  his  part 
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indicated  that  lie  had  ahandoned  the  project, 
-and  this  is  especially  true  when  the  work  was 
not  resumed  again  for  11  years."  Conkling  v. 
Krandusky,  127  App.  DiT.  763,  784,  112  N.  I. 
Sapp.  13. 

The  Supreme  Court  of  West  Virginia,  In 
Suit  T.  Oil  Co.,  63  W.  Va.  329,  61  S.  E.  312, 
laid  down  very  clear  rules  relative  to  the 
abandonment  of  oil  contracts.  The  opinion 
in  that  case  says : 

"Whether  a  lease  has  been  terminated  by 
abandonment  on  tt)e  part  of  the  lessee  and  the 
acceptance  of,  or  re-entry  upon,  the  premises 
by  the  lessor  is  a  question  of  intention.  Though 
a  lease,  so  terminated,  is  said  to  have  come  to 
its  end  by  operation  of  law,  the  legal  result  arises 
from  the  acts  of  the  parties.  The  intention  on 
the  part  of  the  lessee  to  abandon,  and  on  the 
part  of  the  lessor  to  resume,  possession  of  the 
premises  on  his  own  account  and  treat  the  lease 
as  having  been  surrendered,  ascertained  from 
their  acts  and  conduct,  is  the  test." 

[3]  Applying  the  test  stated  to  the  facts  of 
this  case,  \re  have  no  doubt  of  the  correct- 
ness of  the  Judgment  of  the  district  court  in 
ordering  the  cancellation  of  the  contract 
here  involved  on  the  ground  of  abandon- 
ment, and  for  that  reason  the  Judgment  of 
the  Court  of  Civil  Appeals  is  reversed,  and 
the  Judgment  of  the  district  court  is  affirmed^ 


ALLEN  V.  POLLABD.    (No.  2779.) 
(Supreme  Court  of  Texas.    May  21,  1919.) 

1.  Tbusts  «=s>33  —  Dklivbbt  oy  Monet  — 
Debtor  ano  Cbeditob. 

Where  a  nephew  deposited  money  with  his 
onde  on  the  latter's  proposal  that  he  would 
place  the  money  at  interest  or  in  the  bank  for 
Mm,  the  relation  of  debtor  and  creditor  was  not 
created,,  but  the  uncle's  holding  of  the  money 
was  as  an  acknowledged  trustee. 

2.  WiTNBSSEB    «=3l78(4)— TBANSAOnON    WITH 
DbCEDKNT— COMPKTKNOT  OF  OtHEB  PARTT— 

"Called  to  Testify"  bx  Deposition. 
Where  a  nephew,  suing  his  uncle's  executor 
to  recover  a  deposit  with  the  uncle  as  trustee, 
had  his  ex  parte  deposition  taken  by  the  execu- 
tor, but  it  was  not  offered  in  evidence,  the 
nephew  was  "called  to  testify"  by  the  adverse 
party  within  the  meaning  of  the  statute,  and 
became  competent  to  give  evidence  in  his  own 
behalf  in  relation  to  his  transaction  with  liis 
uncle,  deceased. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
tSupreme  Judicial  District 

Action  by  F.  M.  Allen  against  Jas.  T.  Pol- 
lard, executor  of  the  estate  of  W.  C.  Thomas. 
From  the  Judgment,  defendant  appealed  to 
the  Court  of  Appeals,  which  reversed  and 
rendered  (171  S.  W.  530),  and  plaintiff  brings 


error.  Judgment  of  Court  of  Civil  Appeals 
reversed,  and  Judgment  of  trial  court  af- 
firmed. 

Tatum  &  Tatmn,  of  Dalhart,  and  Boyce  ft 
Davidson,  of  Amarillo,  for  plalntifT  in  error. 

J.  H.  H.  Stahl,  of  Stratford,  and  Tumey  * 
Bnrges  and  Goldst^n  &  MiUer,  all  of  £1 
Paso,  for  defendant  in  error. 

PHILLIPS,  0.  J.  The  action  was  one  by 
Allen  in  the  District  Court  to  establish  a 
claim  against  the  estate  of  W.  C.  Thomas. 

In  bia  petition  Allen  diarged  that  In  1907 
he  was  in  possession  of  a  stnm  of  money, 
which  was  known  to  Thomas,  his  uncles 
Thomas  proposed  that  Allen  turn  over  the 
money  to  him,  assuring  Allen  that  in  such 
event  he  would  put  it  out  at  interest  for  Al- 
len's benefit  and  that  Allen  could  obtain  It 
whenever  he  needed  or  desired  it;  that  he 
would  place  it  so  that  it  would  be  at  all  timea 
safe  and  yield  Allen  an  interest  return.  Up- 
on this  imderstanding,  it  was  alleged,  Allen 
delivered  the  money  to  Thomas.  The  agree- 
ment, as  pleaded,  was  established  by  Allen's 
testimony.  There  was  no  variance  between 
the  pleading  and  the  proof,  as  is  contended 
by  the  defendant  in  error,  except  that,  ac- 
cording to  Allen's  testimony,  Thomas'  pro- 
posal was  that  he  would  put  the  money  "in 
the  bank"  on  Interest  for  him,  which  is  an 
immaterial  distinction.  Thomas  died  in  1912. 
Prior  to  Thomas'  death,  Allen  had  not  re- 
quested the  return  of  the  money  and  Thomas 
had  not  returned  it  Thomas  at  no  time  re- 
pudiated the  agreement  under  which  Allen 
Intrusted  the  money  to  him.  The  suit  was 
seasonably  brought  after  Thomas'   death. 

[1]  It  was  held  by  the  Court  of  Civil  Ap- 
peals that  the  claim  was  barred  by  limita- 
tion. 171  S.  W.  630.  We  granted  the  writ  of 
error  upon  the  view  that  the  transaction 
amounted  to  an  express  trust  in  Allen's  fftvor, 
as  to  whldi,  under  the  facts,  there  was  no 
limitation.  It  is  plain,  we  think,  that  Thomas 
did  not  borrow  the  money  and  that  the  rela- 
tion of  debtor  and  creditor,  therefore,  was  not 
created  by  the  transaction.  Thomas'  prcK 
posal  contemplated  that  his  possession  of 
the  money  should  be  in  recognition  of  Allen's 
right  to  it,  and  that  he  would  so  use  it  for 
AUen's  benefit  as  to  certalniy  afford  Allen 
the  interest.  His  holding  of  the  money  was 
dearly  that  of  an  a^nowledged  trustee. 

The  case  was  withdrawn  frcxn  the  Com- 
mission for  the  determination  of  another 
question,  for  whldi  purpose  we  set  It  down 
for  argnment. 

[2]  The  ex  parte  depositton  of  Allen  was 
taken  by  the  executor,  but  not  offered  in 
evidence.  The  Interrogatories  propounded 
called  for  Allen's  testimony  touching  the 
transaction  with  the  decedent  Thomas. 
Holding  that  thereby  Allen  had,  within  the 
meaning  of  the  statute,  been  "called  to  tes- 
tify," by  the  adverse  party  In  regard  to  the 
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transaction,  and  hla  Incompetency  aa  a  wu- 
nees  in  that  particular  thns  removed,  the 
trial  court  permitted  him  as  a  witness  In 
his  own  behalf  to  recite  what  transpired  be- 
tween Thomas  and  himself  in  reaching  the 
trust  agreement  The  Commission  of  Ap- 
peals was  of  the  opinion  that  the  ruling 
should  be  sustained.  After  a  fall  review  of 
the  qnestlon  we  have  reached  the  same  con- 
dnsion. 

Tlie  Supreme  Court's  JurlsdlctKHi  oS  tbe 
case  Is  governed  by  the  Act  of  191S.  Alloi's 
rii^t  of  recovery  depends  npon  this  testi- 
mony. Having  this  vital  relation  to  the  case, 
the  question  of  the  admissibility  of  the  tes- 
timony is  to  be  regarded  as  one  of  substan- 
tive law. 

The  taking  of  the  deposition  was  for  the 
purpose  of  obtaining  Allen's  testimony  in 
re^)ect  to  the  matters  Inquired  about.  It 
was  effective  for  the  purpose.  By  its  means 
tbe  testimony  was  develo];>ed.  Allen  was 
made  to  disclose  the  facts.  He  was  compel- 
led "to  testify"  regarding  than.  The  method 
was  one  whidi  the  law  furnished  the  ad- 
verse party  and  of  which  he  availed  hlms^. 
Just  as  he  might  have  called  Allen  to  the 
stand.  Allen's  testimony  was  made  subject 
to  bis  use.  It  was  not  within  Allen's  power 
to  iK«vent  its  use.  He  could  not  recall  it. 
It  stood  adduced  as  «  part  of  tlie  reoord  of 
the  proceeding.  With  his  testimony  compel- 
led under  oath  and  obtained  at  the  Instance 
of  the  adverse  party  through  the  force  of  the 
law,  with  it  available  for  the  free  use  of  the 
adverse  party  and  at  his  disposal,  with  it 
of  record  and  constituting  an  Integral  part 
of  the  trial,  we  think  it  Is  evident  that  with- 
in the  full  Intendment  of  the  statute  Allen 
must  be  regarded  as  having  been  called  by 
his  adversary  to  testify  concerning  the  trans- 
action with  the  decedent,  and  as  competent, 
tberefore,  to  give  evidoice  In  his  ovm  behalf 
in  relation  to  it  Regardless  of  any  use  of 
the  deposition,  Allen  had  thereby  been  re- 
quired to  give  the  testimony  in  a  way  sanc- 
tioned by  the  law  as  only  another  and  equiv- 
alent method  to  placing  him  upon  the  stand. 
The  puriKtse  of  his  adversary  in  seeking  the 
testimony  had  been  accomplished.  It  had 
been  attained  as  fully  as  though  Allen  bad 
been  called  to  the  stand,  since  the  testimony 
was  as  efCectnally  developed  and  rendered 
as  freely  available.  The  trial  court  made 
the  proper  ruling.  Gilkey  v.  Peeler,  22  Tex. 
663. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals Is  reversed  and  the  Judgment  of  the 
District  Court  is  affirmed. 


HAWKINB,  J.  (filing  atatement).  Till*  ease  pre- 
■enta  (erenil  Importaot  qaestloiu,  upon  aoms  of 
wblcb  I  bare  not  bad  reasonable  opportunity  for 
full  Inveatigatlon  of  tbe  record  or  of  the  law  of  the 
case;  and  npon  those  anestlons  I  have  reached  no 
defintto  ooncUuriott. 

Hj  raqoMt  tor  a  postponement,  tor  one  weak,  of 
tbe  decMOD  ot  tbls  oonrt  In  this  recently  submit- 
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tad  eanaa   havlni  been   denied,   I  decline  to   ex- 
preee  therein,  at  tUa  ttxte^  any  opinion  wbstaver. 
Later  I  wlU  file  a  statement  o(  my  views  in  Uie 
premiaes. 


KIRBT  et  aL  T.  CONN.     (No.  2574.) 

(Supreme  Court  of  Texas.    May  28,  1919.) 

Pdbijo  Laitdb  ft»173(B)— Sale  of  Timber— 
Sbttuso  or  LiARDB— Statute. 
Under  Acts  27th  Eeg.  (1901)  c.  125,  an 
award  of  the  timber  on  public  lands  carried 
with  it  the  right  of  purchase  of  the  land  witli- 
in  five  years  if  the  timber  was  not  sooner  re- 
moved on  condition  of  actual  settlement  In 
1907,  the  requirement  as  to  actual  settlement 
was  abrogated.  Beld,  that  plaintifif,  to  whom 
the  timber  was  awarded  under  said  act,  and 
who  within  the  five-year  period,  but  after  1907. 
was  awarded  the  land  without  the  condition  of 
actual  settlement,  was  entitled  to  the  same  as 
against  a  previous  purchaser  of  other  public 
lands  whose  conveyance,  made  in  1906,  errone- 
ously iacloded  the  lands  acquired  by  ulaintUr. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Trespass  to  try  title  by  B.  C.  Conn  against 
Jobn  H.  Kirby  and  others.  A  Judgment  for 
plaintUC  for  the  lands  Involved  was  affirmed 
by  the  Court  of  Civil  Appeals  (156  S.  W.  232) 
and  defendants  bring  error.    Affirmed. 

H.  C.  "Howell,  of  Jasper,  Terry,  Cavin  it 
Mills,  of  Galveston,  and  Andrews,  Ball  & 
Streetman,  of  Houston,  for  plaintiffs  in  error. 

Smith  &  Blackshear,  of  Jasper,  and  Jobn 
B.  Warren,  of  Houston,  for  defendant  in  er- 
ror. 


PHILLIPS,  a  J.  In  1904,  under  the  Act 
of  1901  (Acts  27th  Leg.  c.  125),  R.  C.  Conn 
was  by  the  Commissioner  of  the  General 
Land  Office  awarded  the  timber  upon  the 
north  quarter  of  a  section  of  public  land.  A 
timber  deed  in  liis  favor  was  duly  executed 
and  delivered. 

In  1889,  A.  y.  Wrlt^t  applied  to  the  CkHO- 
mlssioner  to  purchase  the  south  thre»quar- 
ters  of  the  same  sectiui.  His  application  was 
accepted,  and  npon  his  complying  with  the 
law,  in  1906  a  patent  was  issued  him.  The 
patent,  while  describing  the  land  In  accord- 
ance with  Wright's  application  and  award, 
embraced  within  its  field  notes  98.97  acres 
of  the  land  described  In  Conn's  timber  award 
and  deed. 

The  controversor  here  concerns  this  98.97 
acres,  the  plaintiffs  in  error  daiming  under 
the  patent  to  Wright 

Under  the  Act  of  1901,  the  award  of  the 
timber  to  Conn  In  1904  entitled  him  to  be- 
come the  purchaser  of  the  land  embraced 
in  the  award  within  five  years  thereafter, 
if  the  timl>er  was  iiot  sooner  removed,  on  con- 
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ditlon  of  actual  aettlonent  In  1907,  the  re- 
qolrement  as  to  actual  settlement  nnder  the 
purchase  of  sndi  lands  by  those  who  had 
previously  been  awarded  the  timber  rights 
therein,  was  abrogated  by  the  Legislature. 
In  1908,  as  the  purchaser  of  the  timber  and 
while  It  was  still  uncut,  CSonn  duly  made 
application  to  purchase  the  quarter  section 
described  in  his  timber  award  and  deed. 
The  Commissioner  thereupon  awarded  him 
the  land  without  the  condition  of  actual 
settlement. 

The  plaintiffs  in  error  admit  that  had 
Conn,  by  due  award,  become  the  purchaser 
of  the  quarter  section,  on  condition  of  actual 
settlement,  as  was  Iiis  right  under  the  Act 
of  1901,  his  title  to  the  96.97  acres  in  con- 
troversy— a  part  of  the  quarter  section — 
would  be  superior.  But  they  say  that  with 
the  patent,  embracing  the  land,  issued  to 
Wright,  under  whom  they  claim,  in  1906, 
when  IJie  law  required  actual  settlement  in 
the  sale  of  land  purchased  In  virtue  of  a  pre- 
vious timber  award.  Conn  could  not  defeat 
the  right  conferred  by  the  patent  by  a  pur- 1 
chase  of  the  land  thereafter  without  comply- 1 
ing  with  that  requirement;  and,  since  he  did  I 
not  comply  with  it,  their  title  imder  the 
patent  should  prevail. 

If  the  patoit  had  conferred  any  right,  the 
question  thus  presented  might  have  a  differ- 
ent phase.  But  it  In  fact  conferred  no  Inter- 
vening right,  and  for  that  reason  those  hold- 
ing under  it  are  in  no  position  to  complain 
of  a  failure  by  Conn  to  comply  with  the  Act 
of  1901  even  if  it  were  true  that  that  act  and 
not  the  Act  of  1907  governed  his  purcliase  of 
the  land.  The  award  of  the  timber  In  1904 
invested  Conn  with  the  right  to  purdiase  the 
land.  This  necessarily  withdrew  the'  land 
from  the  market  for  sale  to  others  durlngx 
the  period  that  this  right  existed.  Any  at- 
tempt by  the  Commissioner  to  sell  it  to  ottiers 
while  the  right  was  in  force  was  without 
lawful  authority.  Wing  ▼.  Dunn,  60  Tex. 
Cav.  App.  16,  127  S.  W.  1101.  At  the  time, 
therefore,  that  the  patent  was  Issued  to 
Wright,  in  1006,  the  land  was  not  subject 
to  sale  except  to  Oonn  or  his  assigns.  If  It 
could  not  be  lawfully  patented  to  Wright  be- 
cause of  the  want  of  any  authority  for  the 
Commissioner's  act,  the  patent  could  not  be 
made  the  basis  of  any  claim  of  right.  In 
fact,  the  inclusion  of  the  land  within  the 
description  of  the  patent  was  clearly  errone- 
ous. Wright  made  no  application  to  pur- 
chase any  part  of  the  quarter  section,  and  no 
part  of  It  was  awarded  to  him.  The  case 
was  correctly  determined  by  the  Court  of 
Civil  Appeals.  We  agree  with  the  recom- 
mendation of  the  Commission  of  Appeals 
that  the  judgment  of  the  Court  of  Civil 
Appeals  should  be  afflnhed,  and  it  is  so  or- 
dered. 


ABNO  CO-OP.  IRB.  CO.  et  aL  ▼.  PUOH  et  aJ. 
(No.  82-2873.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  11,  1919.) 

Apfkai,  and  Bbbob  4=s>1114 — Disposmoir  or 
Issues— SiATDTK. 
Where  Court  of  Oivfl  Appeals  on  iasnes  pre- 
sented by  pleadings  and  evidence  corroctbr  ap- 
plied the  law  favorable  to  contention  of  plain- 
tiffs in  error,  and  where  there  was  no  further 
issue  to  be  developed  or  determined,  it  should 
have  rendered  judgment  for  plaintilTs  In  error, 
in  view  of  Rev.  St.  1911,  art.  1626,  and  its  judg- 
ment reversing  cause  would  be  affirmed,  and 
its  judgment  remanding  it  would  be  reversed, 
and  judgment  rendered  for  plaintiffi  in  error. 

Error  to  Court  of  GivU  Appeals  of  Eighth 
Supreme  Judicial  District 

Separate  actions  by  tiie  Arno  Co-operative 
Irrigation  Company  and  others  against  Spli- 
cer B.  Pugh  and  others,  and  by  Spencer  B. 
Pugh  and  others  against  Robert  G.  Werner 
and  another,  which  by  agpreement  of  the 
parties  were  consolidated  and  tried  as  one 
suit.  From  a  judgment  of  the  Coart  of 
Civil  Appeals,  El  Psso  (177  8.  W.  091),  re- 
versing and  remanding  a  decree  determin- 
ing the  rights  of  the  parties  on  appeal  by 
the  CoK>perative  Irrigation  Company  and 
others,  those  parties  bring  error.  Judgment 
of  reversal  afiBrmed,  and  judgment  of  re- 
mand reversed,  and  Judgment  rendered  toe 
plaintiffs  in  error  herein. 

Clay  Cooke,  of  Pecos,  for  plaintiffs  In  er- 
ror. 

Boss  &  Hubbard,  of  Pecos,  and  Leslie  A. 
Needham,  of  Chicago,  111.,  for  defendants  In 
error. 

SADLER,  J.  This  suit  originated  over 
the  rights  of  the  plaintiffs  in  error  to  the 
possession  of  the  properties  of  the  Arno  Co- 
operative Irrigation  Company,  and  the  right 
to  vote  certain  shares  of  stock  therein  by 
Robert  G.  Werner.  The  defendants  in  error 
were  in  possession  of  the  properties  of  the 
Irrigation  company,  had  excluded  It  from  the 
possession  thereof,  were  exercising  the  claim- 
ed right  to  vote  7,804  shares  of  the  capital 
stock  of  the  company,  same  being  a  majority 
thereof,  and  were  performing  the  duties  of 
directors  and  officers  of  the  company.  A 
full  statement  of  the  pleadings  and  of  the 
facts  necessary  to  an  understanding  of  tne 
Issues  presented  on  the  trial  and  before 
this  court  are  contained  In  the  opinion  by 
the  Court  of  Civil  Appeals.    177  8.  W.  991. 

The  Court  of  Civil  Appeals  reversed  and 
remanded  the  cause  to  the  district  court,  and 
writ  of  error  has  been  prosecuted  to  the 
Supreme  Court  complaining  of  the  judgment 
of  the  Court  of  Civil  Appeals  in  remanding 
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the  caase  and  tn  Its  failure  to  tender  for 
plaintiffs  In  error. 

Opinion. 

Carefnl  consideration  of  the  opinion  by  the 
C!oart  of  Civil  Appeals  and  of  the  record 
manifests  that  the  findings  of  fact  as  con- 
tained In  Its  statement  of  the  case  and  the 
(inclusions  of  law  thereon  as  set  forth  In 
the  opinion  are  correctly  presented  by  the 
Court  of  Civil  Appeals. 

However,  we  are  of  opinion  tliat,  having 
disposed  of  all  the  Issues  presented  In  the 
case  by  the  pleadings  and  evidence  on  a 
comet  application  of  a  law  thereto  fkT«r- 
able  to  the  contention  of  the  plaintiffs  In  er> 
tor,  the  Amo  Co-operative  Irrigation  Com- 
pany, Bobert  O.  Werner,  R.  8.  Johnson,  and 
F.  E.  Knapp,  and  contra  to  the  position  tak- 
en by  the  defendants  In  error,  Spencer  B. 
Pugb.  John  B.  Dandrldge,  Leslie  A.  Need- 
ham,  and  I.  O.  Carroll,  and  thore  appearing 
no  Issne  of  fact  to  be  further  developed  and 
determined  In  the  trial  court,  the  Court  of 
Civil  Appeals  should  have  rendered  judg- 
ment In  favor  of  the  plaintiffs  In  error,  who 
were  the  appellants  In  that  court 

The  plaintiffs  In  error  sought  to  recover 
from  the  defendants  the  title  and  possession 
of  the  properties  described  in  their  petition, 
to  obtain  a  writ  of  possession  and  a  re- 
straining order  prohibiting  the  defendants 
In  error,  and  each  of  them,  from  pretending 
to  act  for  or  on  behalf  of  said  company,  and 
from  using  the  seal,  or  purported  seal,  of 
aald  corporation,  and  from  in  any  manner 
Interfering  with  the  plaintiffs  in  the  man- 
agement and  eoDtrol  of  said  conqwny,  or 
entering  upon  and  Interfering  with  the  use 
and  possession  of  any  of  its  properties,  and 
to  restrain  the  defendants  in  error  from 
attempting  to  vote  or  exercise  control  over 
7,804  shares  of  stock  of  the  corporation. 

The  Court  of  Civil  Appeals  found  the  facts 
and  the  law  favorable  to  the  contention  of 
this  prayer;  and  clearly  plalntlfls  in  error 
were  entitled  to  the  relief  souj^t 

The  defendants  In  error  sought  judgment 
of  the  court  as  to  whether  B.  G.  Werner 
could  be  heard  to  claim  or  assert  any  right, 
title,  or  interest  In  or  to  all  or  any  portion 
of  the  stodc  of  the  Amo  Co-operative  Irriga- 
tion Company  acquired  from  John  B.  Dan- 
drldge and  Spencer  B.  Pngh,  and  sought  to 
require  certificate  No.  SO,  covering  said 
stock,  to  be  surrendered  and  canceled,  and 
to  enjoin  Werner  from  asserting  claim  or 
tiOe  thereto.  The  Court  of  Civil  Appeals 
determined  this  Issue  against  the  contention 
of  defendants. 

These  seem  to  be  the  only  issues  which 
were  Involved  in  the  consolidated  causes 
before  the  court  for  trial;  and,  such  being 
the  determination  of  the  Issues  by  the  Court 
of  Civil  Appeals,  it  follows  that  judgment 


should  have  been  rendered  In  accordance 
with  the  opinion  delivered.  Article  1826, 
Revised  Statutes  1911;  Toung  v.  Van  Ben- 
thuysen,  30  Tex.  771 ;  Sweeney  v.  G.,  O.  &  S. 
F.  By.  Co.,  84  Tex.  437,  19  S.  W.  655,  81 
Am.  St.  Rep.  71;  Thompson  Lumber  Co.  v. 
Bryant,  144  S.  W.  203. 

We  therefore  recommend  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  reversing 
the  cause  be  affirmed,  that  Its  judgment  re- 
manding same  be  reversed,  and  that  judgment 
be  here  rendered  for  the  plaintiffs  In  error 
In  accordance  vrlth  their  prayer,  and  denying 
the  relief  prayed  for  by  defendants  in  er- 
ror, and  that  all  costs  be  adjudged  against 
defendants. 

PHILLIPS,  0.  J.  T^e  judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  win  be  entered  as  the  judgment 
of  the  Supreme  Court. 


MOTB  V.  BEAUMONT,  S.  L.  &  W.  BY.  CO. 
(No.  68-2823.) 

(OommlSBiou  of  Appeals  of  Texas,  Section  B. 
May  28, 1919.) 

1.  Railboads  $=9350(13)— Injttbt  at  Cboss- 
iNQ— Co^^^BIB■DTOBT  Nxouobncb  —  Ques- 
tion fob  Jttbt. 

In  an  action  against  a  railroad  for  death  of 
plaintiira  sen  while  drlvinc  an  automobile  at 
a  orosauig,  question  of  the  son's  contributory 
negligence  held  for  the  jury. 

2.  Baoaoads  «s>346(5)— Irjdbies  at  Cboss- 
iito— contbxbutoby  neoueemcs— bcbden 
or  Pboof. 

In  an  action  against  a  railroad  for  death  of 
plaiatlffB  BOB  struck  in  an  automobile  at  a 
crossing,  the  burden  rested  on  the  railroad  to 
establisli  the  son's  contributory  negligence  ex- 
cusatory of  its  own  negligence. 

Error  to  Court  of  CHvll  Appeals  of  First 
Supreme  Judicial  District 

Action  by  M.  F.  Moye  against  the  Beau- 
mont, Sour  Lake  &  Western  Railway  Com- 
pany. From  judgment  for  plaintiff,  defend- 
ant appealed  to  the  Court  of  Civil  Appeals, 
which  reversed  (174  S.  W.  697),  and  plaintiff 
brings  error.  Judgment  of  the  CJourt  of  Civ- 
il Appeals  reversed,  and  that  of  the  trial 
court  affirmed. 

Smith,  Crawford  &  Sonfleld,  of  Beaumont, 
for  plaintiff  In  error. 

Andrews,  Streetman,  Bntns  &  Logue,  of 
Houston  (W.  It.  Cook,  of  Houston,  of  coun- 
sel), for  defendant  in  error. 

SADLEB,  J.  The  plaintiff  In  error  re- 
covered a  judgment  against  the  Beaumont, 
Sour  Lake  &  Western  Ballway  Company  for 
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the  death  of  his  son,  Alfred  Moye.  The 
young  man  was  killed  at  Grayburg,  Tex., 
being  stnicls.  by  a  freight  train  of  defendant 
In  error  while  he  was  endeavoring  to  cross 
its  track  on  the  public  highway.  He  was 
driving  an  automobile.  One  of  the  defenses 
insisted  upon  by  the  railway  company  was 
the  contributory  negligence  of  the  plaintiff. 
The  C!ourt  of  Civil  Appeals  held  that  plain- 
tiff was  guilty  of  contributory  negligence,  as 
a  matter  of  law,  and  reversed  and  rendered 
the  cause  for  the  defendant  Writ  of  error 
was  granted  on  the  application  of  the  plain- 
tiff. For  a  statement  of  the  facts  upon 
which  the  Court  of  Civil  Appeals  based  its 
decision,  see  174  S.  W.  697. 

We  think  it  necessary  to  give  a  more 
extended  statement  of  the  evidence  touching 
upon  the  question  of  contributory  negligence. 

Alfred  Moye  was  employed  as  a  laborer 
and  as  a  driver  in  a  garage  at  Sour  Lake. 
On  the  morning  of  the  accident  he  was  sent 
to  Grayburg  for  a  party  who  desired  to  come 
to  Sour  Lake.  Shortly  after  leaving  Sour 
Iiake  Miss  Ellen  Cowart  and  Miss  Bonnie 
Belle  Parr  were  picked  up  by  him,  and  were 
riding  on  the  rear  seat  of  the  automobile. 
After  taking  the  young  ladies  In  the  car,  he 
drove  at  a  very  fast  pace,  until  he  reached 
a  hotel  at  Grayburg,  situated  about  one 
block  north  of  defendant's  railway  line.  He 
was  driving  upon  a  shell  road,  which  ran 
through  the  town  of  Grayburg  from  north 
to  south.  The  defendant's  line  of  road 
crossed  this  highway,  and  ran  east  and  west. 
Its  passenger  station  was  situated  some  dis- 
tance east  of  the  point  where  the  public 
road  crossed  the  railroad  track.  The  rail- 
way company  had  been  repairing  and  bal- 
lasting its  main  line  through  Grayburg.  At 
the  point  where  the  public  road  crossed,  there 
were  two  tracks,  the  main  line  and  a  house 
track,  which  left  the  main  line  about  10  or 
12  feet  west  of  the  public  road,  and  branch- 
ed off  to  the  south  of  the  main  track,  ex- 
tending beyond  the  depot  This  house  track, 
very  shortly  after  branching  from  the  main 
line,  descended  until  it  was  some  18  Inches 
lower  than  the  main  line,  and  extended  south 
of  the  depot,  connecting  with  the  main  line 
again  at  some  distance  east  of  the  depot 
About  the  time  Alfred  Moye  reached  the  ho- 
tel, he  slowed  down,  and  was  driving  very 
slowly  in  the  direction  of  the  crossing. 
Just  as  the  front  of  the  car  reached  the  main 
line  it  was  struck  by  a  box  car,  demolished, 
and  the  driver  killed.  The  two  young  ladles 
were  thrown  out  on  the  north  side  of  the 
track,  but  were  not  injured.  After  striking 
the  automobile,  the  box  car  and  the  other 
cars  in  the  train  continued  to  move  until  the 
box  car  was  about  three  car  lengths  from  the 
crossing. 

Miss  Cowart  testified: 

"I  was  with  Alfred  Moye  at  the  time  he  was 
killed,  and  was  in  the  car  when  it  was  struck. 


Boimie  Belle  Parr  was  with  me.  We  were  in 
the  rear  seat  Alfred  was  driving.  After  we 
got  in  the  automobile,  Alfred  ran  fast,  until  we 
got  right  in  front  of  the  King's  Hotel,  and  then 
he  commenced  to  go  slow.  The  King's  Hotel  is 
before  yon  get  to  the  railroad  track.  It  is  not 
right  close,  but  I  don't  know  just  how  far.  I 
am  not  able  to  state  the  distance.  At  the  time 
we  got  to  the  hotel,  be  looked  ba<^,  and  said, 
'How  do  you  like  that?'  and  I  said,  'Fine'; 
and  he  never  looked  back  any  more.  It  was 
then  that  he  changed  his  speed,  right  in  front 
of  the  hotel;  but  up  to  that  time  he  had  been 
running  pretty  fast.  He  got  slow  right  in  front 
of  the  hotel.  From  that  point  on  he  was  going 
slow.  I  don't  know  just  exactly  how  slow;  for  I 
cannot  tell  how  many  miles  per  hour  an  anto- 
mobile  runs.  *  *  *  Of  course,  when  he  came 
right  up  to  the  railroad  and  went  onto  the 
railroad,  I  suppose  be  got  slower  then.  I  don't 
know  how  far  he  had  gotten  upon  the  railroad, 
but  he  had  not  crossed  it  I  just  had  time  to 
•holler,  'There  is  a  car,'  and  then  itHiit  I  don't 
know  which  way  I  was  looking.  I  Jnst  glanced 
oronnd  toward  the  car,  and  saw  it  before  it  kit 

*  *  *  I  think  it  was  a  box  car  that  bit  us. 
I  am  not  sure.  •  •  •  That  was  the  first 
thing  I  saw  about  the  accident  •  •  *  When 
I  thought  of  myself,  I  was  sitting  in  the  shell 
road,  and  Bonnie  Belle  was  making  me  go  home. 

*  •  •  I  don't  know  why  I  did  not  see  the 
railroad  car  before  I  did.  •  •  •  When  the 
automobile  was  struck,  it  was  going  slow.  *  •  • 
I  did  not  see  any  signal,  and  I  do  not  know 
whether,  any  one  was  there  or  not ;  but  I  did 
not  see  them.  *  *  *  I  did  not  hear  any  bell 
ringing  or  wb^stJe  blowing.  It  made  no  noise 
that  I  heard  before  that  •  •  ♦  As  to  the 
length  of  time  before  the  box  car  struck  the 
automobile,  that  I  hollered,  'There  is  a  car,'  I 
jnst  had  time  to  say  it  before  it  hit  It  was 
almost  like  the  snap  of  the  finger.  *  *  *  Aa 
to  the  time  when  I  hoUered,  I  do  not  know 
whether  the  automobile  was  actnally  on  the 
trade  then  or  not;  I  am  not  sore.  *  *  *  I 
would  say  that  I  did  not  hear  the  whistle  blow. 

*  *  *  At  the  time  the  box  car  struck,  the 
automobile  was  still  in  motion.    *    •    •" 

Bonnie  Belle  Parr  testified: 

"When  he  went  upon  the  railroad,  he  waa 
running  stall,  as  well  as  I  remember.  It  is  a 
liigh- track  there.  As  to  whether  the  car  came 
to  a  dead  standstill,  or  whether  it  was  moving, 
that  is,  the  automobile,  I  am  not  sure;  but  I 
think  it  was  moving;  as  well  as  I  remember,  it 
was  moving.  I  did  not  see  the  box  car  at  all. 
The  first  thing  I  knew,  I  was  crawling  out  from 
under  that  old  top;    that  is  the  first  thing. 

*  *  *  The  jolt  which  that  car  got  was  hard 
enough  to  tear  it  all  to  pieces  and  to  knock  us 
out,  without' me  seeing  it  or  knowing  anything 
about  it.  •  •  •  I  did  not  hear  the  car  com- 
ing, and  I  heard  no  whistle  or  bell,  or  any 
signal  of  any  kind.  •  •  •  I  was  &cing  to- 
ward the  crossing,  coming  right  down  the  shell 
road,  and  I  was  not  looking  behind  me.  *  *  • 
Yes,  sir ;  I  thought  in  gong  across  that  creasing 
that  it  was  a  good  idea  to  listen  and  look  for 
things.  I  guess  maybe  if  I  had  been  looking 
for  cars  like  I  was  listening  for  that  beU,  I 
might  have  seen  that  car  sooner;  maybe  I 
would,  but  I  was  looking  right  that  way.  •  ♦  • 
I  do  not  know  when  this  train  of  cars  started  to 
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morinir.  nor  how  doM  it  wu  to  tlw  eroMlng 
when  It  started  to  morfaiK.  I  did  not  we  it 
from  acroM  the  track  going  eaat  Jott  before 
we  got  there.  Tee,  air;  1117  face  waa  toward 
the  (root.  If  tiiat  ear  had  been  coming  for  a 
long  distance  np  tliia  track,  I  beHeve  I  would 
have  seen  it." 

J.  T.  Bremmer  testifled: 

**I  went  there  in  a  car  aa  qnick  aa  I  could, 
■loBg  the  shell  road,  {ram  Soar  Lake  to  Gray- 
harg.  This  waa  in  the  middle  part  of  the  day, 
between  11:80  and  1  o'clock,  something  like 
that.  Mo  one  dae  went  with  me.  The  first 
tiling  when  I  got  there,  the  little  Cowart  and 
Parr  girls  wsra  standing  in  the  middle  of  the 
shell  road;  had  jnst  got  oat  of  the  top  of  the 
ear.  •  •  •  The  flat  oar  was  standing  orar 
him,  I  tiilnk.  The  aatomobila  was  three  car 
lengths  down  the  tra^  from  his  body  on  the 
main  line  and  on  the  tra^,  having  been  poshed 
ahead  of  the  oar.  Between  the  shdl  road  and 
the  automobile  as  I  found  it  there  was  one  box 
car  and  some  log  cars  they  were  fixing  to  take 
to  BndeoDnor.  The  ear  next  to  the  automobile 
was  a  box  oar,  and  the  others  were  flat  cats. 
*  *  *  At  that  time  tlie  ears  were  still  across 
0»  road  and  extendfaig  to  the  eaat  ba4^  to  the 
depot.  Ton  eonld  not  see  the  end  standing  in 
the  shell  road,  beeaose  the  dq>ot  cut  the  ob> 
aervation  aff.  There  was  no  engine  about  the 
shell  road  creasing;  the  engine  waa  at  the  water 
tank.  It  is  something  like  200  yards  from  the 
shell  road  to  the  depot,  but  I  did  not  count  the 
cara.  •  •  *  Xlie  striiig  of  cars  that  struck 
the  antomobile  was  mcTing  onto  the  main  line 
in  the  aoath  switch.  •  •  *  There  were  some 
cars  on  one  of  the  other  tracks,  but  I  cannot 
state  which  track.  I  could  not  say  how  dose 
they  came  np  to  the  crosaing,  because  I  paid 
not  much  attention  to  those  cara.  I  noticed 
tiiem,  bat  did  not  notiee  how  dose  they  were. 
They  were  tolerably  dose.  I  did  not  look  for 
obstroctions,  and  do  not  know  whether  thoae 
cars  were  on  the  switch  or  on  the  main  line. 
There  were  eats  on  only  one  of  the  other  trada. 
They  were  either  on  the  siding  or  on  the  main 
line,  but  I  could  not  say  which.  They  were  flat 
cars,  and  with  no  engine  attached  to  them  about 
the  crossing,  but  I  do  not  know  how  many  there 
were.  l%e  south  ^tch  track  is  a  foot  or  so 
lower  than  the  main  line  track— maybe  18 
inches.  It  begins  to  fall  just  aa  it  runs  off  the 
roadbed.  The  main  line  at  the  point  of  the 
accident  is  about  14  or  15  indies  higher  than 
the  lay  of  the  land.  *  •  •  Yea;  I  know 
where  the  King  Hotd  is;  it  is  one  block  eaat 
of  the  shell  road,  and  one  block  north  of  the 
railroad  track.  At  the  time  of  this  acddent, 
there  were  houses  near  the  railroad  tra^  on 
the  shell  road,  but  they  are  not  there  now.  I 
do  not  know  when  they  were  moved,  but  it  was 
since  the  accident  One  of  these  buildings  was 
a  residence,  and  the  other  was  a  kind  of  a  little 
restaurant  or  short-order  business.  These  were 
right  on  the  edge  of  the  shell  road,  and  the  littie 
house  was  right  dose  to  the  telephone  post,  and 
the  big  house  waa  something  like  40  or  60  feet 
back.  The  tdephone  post  was  right  at  the  edge 
of  the  right  of  way,  just  about  the  distance  tele- 
phones run  alongside  of  railroads,  right  at  the 
edge  of  the  depot.  This  short-order  house  was 
a  Uttle  house,  and  there  was  a  space  and  then 
a  dwelling  house;    both  of  them  being  right 


along  the  shell  road  on  the  north  side  of  the 
raiUvad,  and  on  the  opposite  side  from  the 
depot.  Iliese  houses  were  also  on  the  east  side 
of  the  dirt  road,  and  on  the  side  of  the  railroad 
towards  Smir  Iiake,  and  would  be  passed  by 
Alfred  Moye  in  going  to  the  railroad.  I  would 
estimate  that  the  telephone  post  against  which 
the  little  bittie  short-order  outfit  stood  was 
about  SO  feet  from  the  railroad  traek-^iardly 
as  far  as  the  length  of  this  room.  This  resi- 
dence and  this  restaurant  wonld  occupy  about 
160  or  200  feet  As  to  how  dose  one  would  get 
slong  that  road  going  south  approaching  the 
railroad  before  he  would  get  to  where  he  would 
see  from  the  small  house  after  he  emerged,  it 
would  be  about  75  fMt-HPsaybe  100  feet— from 
the  railroad  track.  Yes ;  I  said  the  little  house 
is  about  60  feet  from  the  railroad  track ;  but  I 
say  that  at  a  distance  of  between  75  and  100 
feet  he  could  have  a  dear  view  toward  the  de- 
pot and  of  the  train  on  that  south  switch ;  but 
he  would  have  to  look  across  that  way.  If  h« 
kept  his  eyes  looking  that  way,  he  could  see. 
The  box  cars  would  be  between  the  man  ap- 
proaching and  emerging  from  behind  the  restau- 
rant and  the  depot  They  would  be  between 
him,  and  It  would  be  abotit  five  or  six  car  lengths 
from  the  shell  road  to  the  dosest  car  of  ths 
string  of  cars  that  struck  the  automobile." ' 

Tbia  wltoeaa  saya  that  thoae  box  cam 
standliiK  on  the  main  line  or  on  the  switch 
on  the  north  side  of  the  depot  were  some- 
thing like  50  or  75  yards  from  the  shell  road 
— Bomethlng  like  150  to  225  feet — that  is 
his  recollection. 

X.  S.  Crosby  testified: 

"On  that  occasion  I  remember  seeing  some 
box  cars  there,  but  on  which  track  I  could  not 
say.  There  were  some  box  cars  on  the  east  side 
of  the  shell  road  on  the  left  side  as  you  ap- 
proach the  crossing  going  south.  I  do  not  re- 
member how  close  they  were  to  the  shell  road — 
somewhere  between  the  shell  road  and  the  depot. 
I  do  not  remember  how  many  cars  there  were; 
there  was  a  string  of  them.  I  do  not  know  how 
far  the  depot  is  from  the  shell  road;  I  suppose 
about  100  steps.  The  engine  that  was  attached 
to  the  train  that  ran  over  the  boy  was  en  the 
south  side  of  the  depot  when  I  got  there.  •  •  • 
That  south  track  comes  into  the  main  line  at 
the  crossing  right  in  the  shell  road,  and  leads 
off  slightly  to  the  soudi,  and  hooks  around  the 
depot;  ♦  •  •  that  string  of  cars  extending 
from  the  point  where  I  found  the  automobile 
back  to  the  depot  •  •  •  There  were  three 
cars  that  had  passed  the  crossing,  and  one  car 
was  standing  over  the  crossing.  *  •  •  The 
body  was  still  there  when  I  got  there,  and  the 
coroner  hdd  the  inquest  while  I  was  there. 
*  *  *  If  a  string  of  cars  and  an  automobile 
met  at  a  crossing,  both  of  them  getting  there 
practically  the  same  time,  I  expect  yon  would  be 
able  to  stop  before  reaching  the  trade,  if  you 
saw  those  cars  16  feet  before  you  reached  the 
track." 

B.  A.  Boyd  testifled : 

"When  I  was  there  I3t«r  had  taken  the  body 
up,  and  I  met  them  about  ISO  yards  from  the 
trade,  going  to  Sour  Lake  In  a  wagon.  I  was 
going  south  to  Ontybnrg  on  the  shdl  road  when 
I  met  the  body  in  the  wagon.    At  that  time  the 
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train  was  awitching,  tbe  train  that  strack  him. 
They  were  switching  a  string  of  cars.  It  was 
the  string  of  cars  that  they  said  had  killed  the 
boy.  It  was  coming  off  tiie  track  that  goes 
around  below  the  depot  on  the  south  aide  of 
the  main  line.  At  that  time  they  were  going 
west,  and  had  a  string  of  flat  cars  in  ahead. 
They  were  pushing  across  the  road,  creasing  it 
when  I  came  up.  They  bad  already  held  the  in- 
quest when  I  got  there.  Besides  that  train  that 
was  on  the  south  switch,  I  saw  some  cars  stand- 
ing on  the  main  line.     I  was  going  south,  and 

>  the  cars  were  on  the  left-hand  side  from  me — 
that  is,  on  the  depot  side.  When  I  got  there, 
the  string  of  cars  was  standing  right  along  here 
juat  a  short  distance  from  the  crossing.  It  was 
quite  a  string  of  cars  there  on  the  main  line,  and 
they  reached  a  good  piece,  as  far  as  the  depot, 
and  beyond  the  depob  I  was  traveling  on  horse- 
back, and  going  south.  Coming  along  the  road 
south  from  Sour  Lake  to  Grayburg  you  would 
have  to  be  mighty  close  to  the  crossing  before 
you  could  clear  the  string  of  cars  on  the  main 
line  so  you  could  see  up  the  switch  south  of  the 
depot.  They  have  very  little  room  to  get  by  the 
main  line  string  of  cars,  very  little  space  in 
between  the  two  tracks  from  where  the  main 
line  cars  were  standing ;  I  mean  that  there  was 
just  clearing  space  between  the  rear  car  stand- 
ing on  the  main  line  and  that  switch  track  that 
led  off  south  of  the  depot;  I  mean  the  closest 
car  on  the  main  line,  it  was  just  far  enough 
away  from  the  switch  to  clear  it.  The  switch 
stand  on  the  west  side  is  not  over  10  feet  from 
the  shell  road.  The  closest  car  to  the  shell  road 
standing  on  the  main  track  was  about  15  or  20 
feet  from  the  center  of  the  shell  road.    It  may 

.  not  have  been  quite  so  much,  and  it  might  have 
been  more.  If  one  were  coming  down  the  shell 
road,  going  to  Grayburg,  and  a  train  of  cars 
were  moving  on  the  switch  line  south  of  the 
depot  and  joining  with  the  main  track  at  that 
crossing,  you  would  have  to  be  right  on  the  rail- 
road before  you  could  see  those  moving  cars 
beyond  the  standing  train  on  the  main  line. 
Tott.  could  not  see  it  at  any  distance.  Xou  could 
not  see  it  but  a  short  distance.  The  south  track 
is  lower  than  the  main  line  track,  and  that 
would  naturally  hide  a  train  or  engine,  or  'any- 
thing else.  If  it  was  on  a  level,  you  could  see 
the  top  of  the  engine— notice  it  quickly.  No, 
sir;  the  train  of  cars  standing  on  the  main  line 
would  prevent  you  seeing  a  moving  train  on  the 
switch  at  all.  *  *  *  I  think  those  were  Sat 
cars  they  were  pushing  in  front  of  the  engine, 
about  eight  or  ten  of  them.  *.  *  *  I  do  not 
know  how  long  it  was  before  the  accident  occur- 
red that  I  got  there.  They  had  picked  up  the 
body.  It  was  the  same  day.  I  think  it  was  in 
the  afternoon.  It  was  the  day  of  the  accident, 
and  I  met  them  about  150  yards  from  the  cross- 
ing, carrying  the  body  to  Sour  Lake.  The  string 
of  cars  was  moving  across  the  crossing,  and  a 
string  of  box  cars  was  standing  on  the  main  line. 
The  moving  cars  were  going  west  off  the  switch 
track." 

Van  Dom,  defendant's  roadmaster,  tes- 
ttfled: 

''if  a  string  of  box  cars  were  standing  on  die 
main  track  just  so  it  would  clear  the  switch,  a 
man  would  have  to  be  within  50  feet  of  the  track 
before  he  could  begin  to  see  down  the  house  traok. 
Xes,  sir;   Xou  could  not  begin  to  see  down  th« 


house  track  farther  down  the  end  of  the  car 
standing  on  the  main  line;  and,  of  course,  the 
closer  you  got  the  further  down  the  house  track 
you  could  see.  That  is  a  fact  I  know.  I  could 
see  beyond  the  end  of  the  box  car  standing  SO 
fet  north  of  the  crossing  on  the  shell  road.  I 
could  see  down  the  house  track  down  beyond  the 
end  of  the  box  car  that  would  be  standing  on 
the  main  line,  and  me  standing  60  feet  north  of 
the  crossing." 

Badgett,  defendant's  superintendent,  testi- 
0ed: 

"I  think  a  man  would  hav«  to  get  within  55 
or  80  feet  of  the  rail  approaching  on  the  shell 
road  before  he  could  see  a  moving  car  coming: 
toward  the  crossing,  if  the  box  cars  were  stand- 
ing clear  of  the  switch  on  the  east  side  of  the 
shell  road.  If  a  box  car  was  standing  within 
IS  feet  of  the  shell  road,  you  wonld  have  to  go 
to  the  center  of  the  crossing.  Ton  conid  not 
shove  cars  out  of  the  main  line,  with  cars  with- 
in 15  feet  of  the  crossing,  without  turning  tiiem 
over,  Yes,  sir;  a  car  out  there  would  cnt  off 
the  view  entirely ;  bnt  you  could  not  more  the 
car  out  of  this  tnuA  with  a  car  15  feet  from  the 
crossing.  •  •  •  The  turn-out,  to  use  a  par- 
ticular iUustration,  is  where  tlM  bouse  track 
switch  leads  ofF  from  the  main  line — merely  an- 
other name  for  turning  oS  from  the  main  line. 
It  would  be  about  150  feet  east  of  the  frog  from 
the  turn-out  where  it  reaches  a  point  where  the 
tracks  are  60  feet  apart  At  a  distance  of  150 
feet  east  of  the  shell  road  the  two  tracks  would 
be  about  X^  feet  apart.  A  box  car  will  hang 
over  on  an  average  of  3  feet  from  the  rail — that 
is,  the  body  of  the  car.  If  you  put  two  box  cars, 
one  on  the  main  line  and  one  on  the  house 
track,  160  feet  from  the  shell  road,  they  would 
be  about  6  feet  apart;  there  would  be  space  be- 
tween them  of  about  5  or  6  feet.  •  •  •  As  to 
whether  I  say  they  were  running  a  store  not 
any  bigger  than  a  piano  box,  it  was  a  hamburger 
and  sandwich  stand.  A  man  liad  just  about 
room  enough  to  walk  in,  bat  did  not  have  any 
room  to  stand.  It  stood  on  the  ground,  and 
was  about  5  or  S^  feet  high.  It  was  about  4 
feet  wide  and  6  feet  long.  As  to  whedier  the 
man  carried  it  home  with  him  every  night,  if 
there  was  anything  in  it  very  valuable,  it  would 
pay  him,  because  somebody  else  could  have  come 
along  and  carried  it  away.  Some  one  did  carry 
it  away.  No,  sir ;  the  railroad  did  not  move  it, 
and  did  not  order  it  off.  It  stood  on  the  ri(^t 
of  way.    •    ♦    • " 

Bennett  testified  for  defendant: 

"I  live  at  Sour  Lake;  have  lived  there  five 
years.  I  have  traveled  the  road  from  Sour  Lake 
to  Grayburg  frequently,  and  am  acquainted  with 
the  crossing  over  the  Frisco  where  Alfred  Moye 
is  supposed  to  have  been  killed.  *  *  *  On  the 
north  side  of  the  track,  along  the  shell  road, 
and  on  your  left  as  you  approach,  you  notice  a 
little  hamburger  joint,  right  near,  probably  on, 
the  right  of  way,  not  more  than  30  or  40  feet 
from  the  railroad  track.  It  was  about  the  size 
of  an  ice  box,  a  good,  big  ice  l>ox.  It  was  just 
a  little  hamburger  joint.  The  bouse  was  protn 
ably  40  or  50  feet  from  the  stand.  That  stand 
was  maybe  9^  feet  high.  In  traveling  along 
the  shell  road  in  a  buggy  or  automobile,  you 
could  see  a  box  car.     It  was  nothing  like  as 
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high  M  k  'boK'cu.  'Ibe  cloaeft  bufliHaK'to  It 
waa  a  hosae  built  for  a  aalooa;  bat  th«.miU 
company  kicked,  and  they  never  did  pat  it  in, 
and  it  was  oaed  for  a  residence  by  seTeral 
people;.  It  was  probably  50  or  60  feet  from  the 
stand;  I  never  paid  much  attention.  •  *  * 
Now,  approaching  that  crossing  on  that  shell 
road,  and  bearing  In  mind  the  location  of  those 
bnildings,  aa  to  how  near  you  wonld  have  to  be 
to  see  up  the  track  at  Oraybuig,  if  yon  meaa 
the  one  that  goes  around  on  the  sonth  side  of 
the  depot,  that  house  would  not  be  in  the  way 
nowhere,  unless  you  got  out  of  the  road." 

On  cross-examination  he  testlfled: 

"One  approaching  on  die  shell  road,  in  order 
to  see  cars  approaching  on  the  house  track, 
meaning  the  track  that  nnis  east  of  the  shell 
rond  around  the  depot,  and  goes  back  to  the 
main  line  toward  Beaumont,  one  could  see  those 
cars  at  a  distance  of  50  or  76  yards  from  the 
track,  maybe  100.  He  could  see  them  by  the 
time  he  waa  in  front  of  this  dwelling  or  this 
house  built  for  a  saloon.  ♦  •  •  If  there  were 
box  cars  on  the  main  line  between  where  you 
are  when  you  come  ont  in  front  of  that  bouse, 
yoa  could  see  box  cars  on  the  house  track  after 
yoo  got  in  front  of  that  house.  Yes,  sir ;  if  the 
bonse  track  was  lower  than  the  main  track, 
that  wonld  let  the  cars  on  it  down  lower  than 
the  top  of  the  cars  on  the  main  line.  Then  you 
could  not  see  a  box  car,  not  from  that  house, 
and  not  over  another  box  car." 

Mr.  Ogg  testified  for  defendant: 

"I  Uve  at  Sour  L«ke,  and  am  now  engaged  in 
the  real  estate  business.  *  *  *  I  am  acquaint- 
ed with  the  structures  on  the  left  of  the  shell 
load  as  you  approach  the  crossing  from  Sour 
Iiake.  There  was  an  old  building,  built  for  a 
saloon,  and  then  a  little  hamburger  joint.  The 
building  was  76— probably  100— feet  from  the 
track,  and  about  10  or  12  feet  from  the  embank- 
ment on  the  sheU  road.  It  had  a  porch  in  front 
of  it.  The  hamburger  shack  was  setting  right 
south  d  the  old  house,  right  at  the  edge  of  the 
shell  road.  The  top  of  it  was  6  or  8  feet  from 
the  ground.  The  sheU  road  as  you  approach 
that  crossing  would  be  a  little  higher  than  the 
ground,  but  one  would  have  to  be  some  distance 
back  to  see  over  the  top  of  that  shack,  sitting 
in  an  automobile  or  buggy.  If  you  got  opposite 
the  shack,  I  do  not  believe  you  could  see  over 
it;  but  if  you  were  some  distance  back,  I  be- 
lieve you  could  see  over  it.  If  box  cars  were 
approaching  on  the  track  that  leads  around  the 
depot,  one  of  the  switches,  it  could  be  easily 
seen.  l%ere  would  be  nothing  to  keep  you  from 
seeing  it  as  you  approached.  The  hamburger 
joint  would  not  obstruct  the  view  of  the  box 
cars.  The  size  of  that  hamburger  shack  was  6 
or  8  feet  high  and  about  4  or  5  feet  in  width. 
*  *  *  Supposing  there  were  box  cars  standing 
on  the  main  line  between  you  and  the  moving 
or  standing  box  car  on  the  house  track;  I  mean 
a  string  of  box  cars  on  the  main  line,  and  an- 
other one  on  the  other  side  of  it;  I  would  not 
think  I  could  see  them  then." 

James  Lisch,  defendant's  conductor  In 
charge  of  the  switching  on  the  day  of  the 
accident,  testified: 


"I  waa  wtisnding  in  front  of  A*  dwot  on  th« 
main  line  when  the  train  started  to  move  toward 
the  crossing,  not  when  it  hit.  I  did  not  see  It 
strike.  It  was  making  the  lest  one  of  those 
noives  that  I  have  described  at  the  time  the 
accident  happened.  After  the  accident  the  train 
stopped  and  stood  there  until  after  the  inquest— 
never  moved  again.  We  were  there  from  t;80  to 
3:15  in  the  afternoon  before  any  movement  at 
an.  At  the  time  the  boy  was  struck,  we  were 
pushing  in  off  of  the  house  track.  We  left  the 
train  on  the  passing  track  and  the  train  of  cars 
that  hit  the  automobile  on  the  house  track,  and 
we  cut  our  engine  loose  and  went  down  the 
main  line  and  headed  into  the  house  track. 
When  we  got  this  train  made  up,  as  it  was  left 
on  the  house  track,  the  engine  was  on  the  rear 
end  of  it  The  way  we  got  out  there  was  we 
went  down  the  main  line  and  headed  in ;  we 
backed  down  the  main  line  east  toward  Beau- 
mont, having  left  the  string  of  cars  on  the  house 
track  until  we  could  get  ont  and  go  up  the  main 
line  and  get  to  the  rear  of  them.  We  left  the 
nearest  car  to  the  shell  road  about  a  distance  of 
80  feet.  It  was  in  the  clear  on  the  house  traj:k. 
An  engine  or  car  could  pass  it  on  the  main 
line  standing  there,  80  feet  of  the  Bhell  road, 
clear  of  the  main  line.  •  *  •  At  the  time  this 
string  of  cars  started  to  move  I  waa  standing 
right  in  front  of  the  depot  I  stood  there  until 
they  got  within  about  10  feet  of  the  shell  road 
crossing.  I  saw  the  brakeman  walk  across  and 
throw  the  switch,  and  I  knew  everything  was 
all  right  and  I  started  over  to  seal  up  two  cars. 
The  train  did  not  stop  for  him  to  throw  the 
switch.  They  were  going  on  slow,  and  it  had 
gotten  within  1,0  feet  of  the  crossing.  I  did  not 
see  the  automobile  coming.  I  could  see  clear 
up  to  this  house.  I  did  see  the  negro  give  them 
tbe  signal  to  go  ahead.  It  was  his  place  to  do 
that,  even  if  It  was  moving.  It  waa  the  'come 
ahead'  signal  given  so  the  engineer  could  see, 
and  so  I  coold  see  it  too.  I  was  watching  for 
it  If  he  had  not  given  the  signal,  I  would 
have  stopped  him  before  he. got  to  the  crossing. 
He  was  going  slow  for  that  purpose.  When  he 
says,  'Come  ahead,'  we  go  ahead— throw  on  more 
speed.  I  was  on  the  other  side  when  they  stop- 
ped, and  went  around  to  see  what  was  the 
matter.  They  had  already  stopped,  and  I  did 
not  give  the  signal  for  the  engineer  to  stop  the 
train.  I  could  not  say  who  did  give  the  signal 
to  stop.  I  heard  the  cars  stop,  but  I  did  not 
hear  the  train  hit  the  automobile.  *  •  •  As 
to  whether  it  is  not  ottea  the  case,  when  we 
come  in  with  a  train  like  that,  that  we  bring 
it  up  the  main  line  and  uncouide  on  the  main 
line,  and  then  carry  out  the  part  we  want  to 
separate  from  the  train,  and  put  it  on  the  house 
track,  carry  it  on  past  the  switch,  and  across 
tbe  shell  road,  throw  the  switch,  and  run  the 
cars  back  on  the  house  track,  cut  the  engine 
loose,  and  back  up  and  get  the  train,  and  back 
up  and  get  your  string  of  cars  on  the  house 
track  ahead  of  your  engine,  and  push  them  on 
to  Budconnor,  I  say  that  I  always  do  it  like  I 
told  you.  Tea,  sir;  we  can  do  it  that  way.  It 
is  an  easy  way  to  do  it,  and  when  you  do  it 
that  way,  you  would  leave  your  train  that  you 
first  left  near  this  switch.  The  reason  you 
have  to  do  that,  put  part  of  the  train  on  ahead, 
is  because  you  have  not  got  the  switching  facili- 
ties at  Budconnor;  we  have  to  get  the  train  in 
shape  to  do  what  we  have  to  do  at  Budconnor. 
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In  this  instaiiM  !t  wu  naoeHMzy  to  puah  the 
part  of  the  train  we  had  on  the  house  track 
ahead  of  ua  to  Bndconnw.  We  eonld  have  left 
the  train  on  die  main  track,  and  put  those  cars 
on  the  paaainf  track  and  mn  around  them,  bat 
It  would  hare  taken  longer.  Every  qian  does  It 
different;  some  do  it  one  way,  and  some  an- 
other." 

Stephenson,  the  looomotive  engineer,  testi- 
fied: 

"When  we  started  the  movement  shoving  these 
cars  off  the  house  track,  the  brakeman  and  con- 
ductor both  signaled  to  move  forward.  I  saw 
both  signals.  The  brakeman  was  in  the  middle 
of  the  shell  road  on  the  left-hand  side  at  the 
time  he  gave  the  signal,  and  the  conductor  was 
right  in  front  of  the  depot,  on  the  right-hand 
side  of  the  depot  I  could  not  see  the  switch, 
and  do  not  know  whether  the  switch  was  thrown, 
aside  from  the  fact  that  I  was  signaled  to  move 
forward.  From  what  happened  afterwards,  I 
know  the  switch  was  thrown,  because  I  looked 
at  it,  and  saw  it  had  been  thrown.  If  it  had 
not  been  thrown,  it  would  have  broken.  •  •  • 
I  cannot  tell  exactly  how  near  the  lead  car  was 
to  the  dirt  road  crossing  at  the  time  the  brake- 
man  and  conductor  signaled  for  me  to  move  for- 
ward. It  was  far  enough  to  clear  the  side  track, 
but  I  do  not  know  the  distance.  •  •  •  We 
were  going  to  stop  that  train  out  on  the  main 
track,  if  we  had  not  stopped  when  we  did.  No 
one  signaled  me  to  stop." 

There  are  other  witnesses  who  testified 
with  reference  to  the  situation,  but  the  fore- 
going gives  an  accurate  view  of  the  testi- 
mony touching  on  the  question  of  the  negli- 
gence of  the  plaintiff. 

Opinion. 

[1, 1]  We  have  given  very  careful  consid- 
eration to  this  record,  and  are  of  the  opinion 
that  the  evidence  .Is  not  sufficient  to  show 
that  as  a  matter  of  law  the  plaintiff  was 
guilty  of  contributory  negligence.  The  condi- 
tions as  they  actually  existed  at  the  time  of 
this  accident,  in  view  of  the  testimony  of  the 
two  girls,  and  of  those  who  undertake  to  de- 
tail the  location  of  obstructions  to  the  view 
of  the  driver,  are  such  as  tend  to  support 
the  finding  by  the  jury  that  plaintiff  was 
not  wanting  In  that  degree  of  care  with 
which  he  was  charged.  We  cannot  say  that 
It  is  reasonable  to  conclude  that,  under  the 
circumstances  in  which  plaintiff  was  placed, 
and  in  view  of  the  situation  of  the  premises, 
by  the  exercise  of  ordinary  care  he  could 
have  discovered  the  movement  of  the  train. 


The  evidence  la  ctmfllcttaig  as  to  the  diarae> 
ter  of  obBtruction  presented  by  the  dweUlng 
house,  the  hamburger  stand,  the  box  cars  on 
the  main  line  or  on  the  passing  track,  and 
it  is  conflicting  as  to  whether  the  string  of 
cars  which  struck  the  automobile  was  mov- 
ing with  sufficient  speed  Just  before  the  ac- 
cidoit  to  attract  the  attention  of  plaintiS. 
It  appears  from  the  testimony  of  the  condufr' 
tor  that  the  string  of  flat  cars,  with  the  box 
car  at  the  end,  nearest  the  croesliig,  was 
moving  very  slowly,  and  that  the  1m«  car 
was  in  about  10  feet  of  the  crossing  when  the 
brakeman  gave  the  signal  fbr  the  engineer 
to  move  ahead.  This  signal  was  com- 
municated by  the  conductor  to  the  engineer; 
and  then,  under  the  testimony,  he  put  od 
steam  «nd  moved  forward  more  speedily 
than  he  had  been  moving.  The  oondoctor 
says  that  the  train,  at  the  time  that  the  sig- 
nal to  ^love  forward  was  given,  was  moving 
so  slowly  that,  with  the  box  car  in  10  feet  of 
the  crossing,  he  could  have  stopped  the  train 
before  the  l>ox  car  reached  the  road  crossing. 
This  indicates  tliat  the  movement  of  the 
string  of  cars  was  such  as  may  have  pre- 
sented the  appearance  of  standing  still,  even 
though  seen  by  the  plaintiff;  and  from  tiie 
testimony  it  appears  that  the  signal  to  move 
forward  must  have  been  given  at  such  a  time 
as  that  plaintiff  either  did  not  anticipate  a 
movement  before  he  could  cross  the  track,  or 
else  could  not  stop  his  car  in  time  to  pre- 
vent Hie  wreck.  All  the  circnmatanoes  de- 
tailed in  the  testimony  leave  the  question  of 
negligence  on  the  part  of  the  plaintiff  In  such 
doubt  that  it  becomes  proper  for  the  Jury  to 
resolve  the  question  at  Issue.  The  burden 
rested  upon  the  defendant  to  establish  con- 
tributory negligence  excusatory  of  its  own 
negligence;  and  we  are  not  prepared  to  say 
that  it  has  met  this  requirem^it  by  sudi 
clear  proof  as  removes  from  the  Jury  the 
province  to  determine  the  Lasne.  Following 
Beck  V.  Texas  Co.,  105  Tex.  303,  148  S.  W. 
295,  approved  in  Tweed  v.  Western  TInlon 
TeL  Co.,  107  Tex.  247,  166  S.  W.  696,  177  S. 
W.  957,  we  recommend  that  the  Judgment  of 
the  Court  of  Civil  Appeals  be  reversed,  and 
that  of  the  district  court  he  affirmed. 

PHU/IilPS,  0.  J.  The  Judgment  recom- 
mended by  the 'Commission  of  .A^ipeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court 
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CX}IXmS  ▼.  FECOS  &  N.  X.  R7.  00. 
(No.  64-280T.) 

(GommiMdon  of  Appeola  of  Tezaa,  Section  B. 
M«7  28,  1M».) 


1.  Mabxxb  ajid  Sebvant  4=»8&— Antzoipa-' 
TiOH  or  Tnjubt  to  Skbvaht. 

Where  tbejre  is  reason  to  anticipate  some  in- 
jur mar  result  to  the  servant,  the  master  moat 
exercise  sach  care  as  will  prevent  the  injury, 
and  a  failure  to  do  so  is  actionable  negligence, 
if  injury  follows  the  breach  of  duty. 

2.  Nkoijokrcb  «=>1— Bt-noHTS. 
Negligence  rests  primarily  upon  two  de- 
ments: First,  reason  to  anticipate  injtiry ;  and, 
second,  failure  to  perform  the  duty  arising  on 
account  of  that  anticipation,  but  to  render  net- 
ligmce  actionable  it  must  be  incorporated  into 
some  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  MegU- 
genee.] 

8.  Nsouoxnos  «=»58— "Pboximaik  Oausk"— 

"PBOBABI.B  C0II8K<tUXB0Ca." 

"Proximate  cause"  incorporates  in  it  such 
anticipation  of  result  aa  ought,  from  the  ci3^ 
cnmstances,  to  have  been  foreseen  as  natural 
consequences  of  a  negligent  act ;  and  if  a  negli- 
gent act  produces  an  injury,  and  more  serious 
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J.  lianrln  Jones,  L.  0.  Barrett,  and  Jaa.  N. 
Browning,  all  of  Amaiillo,  for  plalntia  in  w- 
vox. 

Ttory,  OaTln  ft  HUla,  of  Q^veaton,  Mad- 
den, Tmlove  ft  Kimbrongli,  of  Amarlllo,  and 
Carl  Gimiand,  of  Hereford,  for  defendant 
In  error. 


BAXfLBUR,  3.  This  salt  was  Sled  in  tbd  dis- 
trict conrt  of  Parmer  coxmty  by  Robert  Col- 
lins, to  recover  damages  from  the  Pecos  ft 
Northern  Texas  Railway  Company,  for  In- 
juries alleged  to  have  been  caused  by  negli- 
gent poisoning  while  he  was  acting  for  the 
defendant  as  section  foreman  in  unloading 
railroad  ties  recently  treated  with  a  mixture 
known  as  "creosote."  The  negligence  is 
charged  to  haTe  been  the  failure  of  defendant 
to  warn  him  of  the  danger  of  poisoning  re- 
sulting from  contact  with  the  solution. 

The  findings  of  the  jury,  and  there  is  evi- 
dence to  support  same,  sustain  the  allega- 
tions that  about  the  27th  of  May,  1912,  plain- 
tiff was  working  on  the  line  of  defendant's 
road,  in  charge  of  a  section  gang,  unloading 
and  placing  ties  which  had  recently  beoi 
treated  with  a  creosote  solution  for  pres- 
ervation; that  these  ties  were  wet  with  the 
solution,  and  that  it  got  on  the  hands  and 


hSury  na^;^!;,  flo7s  from  «.e  n^girgencerwrth"-    'ace  of  plaintiff,  causing  Injury ;  that  he  had 


out  any  intervening  independent  cause,  those 
consequences  are  probable  and  ought  to  be  fore- 
seen, and  are  chargeable  to  the  negligence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proba- 
ble ConseqneBco;   Proximate  Cause.] 

4.  Mastib  and  Sirvant  €=>285(12)— Injtjbt 

TO    SiBVANr— PSOXIMATE    CArSB— QtTESTIOW 

roB  Jttbt. 

In  action  by  section  foreman  for  injury  to 
his  hands  and  face  from  handling  iies  wet  with 
a  poisonous  mixture  known  aa  creosote,  wheth- 
er the  permanent  injuries  suffered  were  the  nat- 
ural and  proximate  result  of  defendant's  neg- 
ligence in  not  warning  him  of  danger,  lield,  on 
the  evidence,  a  question  for  the  jury. 

6.  Master  and  Skbvant  4s>276(Z)— Pxbka- 
NBNT  Injubt  — PRoziKAn  Oaubb  — Sum- 

OISNCT   OF  EVISKNCK. 

Evidence  held  to  show  that  permanent  in- 
jnry  to  a  section  foreman,  poisoned  by  handling 
creosoted  ties,  was  the  proximate  result  of  ^eg• 
ligence  in  failing  to  warn  him  of  the  danger. 

Error  to  Court  of  dvll  Appeals  of  Seventh 
Supreme  Judicial  District. 

Action  by  Robert  Collins  against  the  Pecos 
&  Northern  Texas  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals, 
and  from  a  Judgment  of  the  Court  of  CivU 
Appeals  of  Amarillo  (17S  S.  W.  250),  revers- 
ing and  remanding,  plaintiff  brings  error. 
Reversed,  and  judgment  of  trial  conrt  af- 
firmed. 


theretofore  handled  creosote  ties  and  tim- 
bers on  which  the  solution  had  dried,  but 
liad  no  experience  in  handling  wet  timbers, 
and  did  not  know  that  creosote,  when  wet^ 
would  produce  injury  to  his  hands  and  face 
by  coming  In  contact  therewith ;  that  he  did 
not  know  the  properties  of  the  solution,  or 
that  it  was  poisonous;  that  defendant  did 
know,  or  by  reasonable  diligence  could  have 
known,  that  the  solution  used  by  it,  when 
coming  in  contact  witti  the  skin  before  It 
had  dried,  would  cause  injury  thereto,  and 
would  i)oison  the  flesh;  that  the  defendant 
did  not  warn  plaintiff  of  the  dangers  of 
poisoning  or  injury  which  were  incident  to 
bandling  |wet  creosote  solution  with  his 
hands,  and  permitting  it  to  come  In  contact 

j  with  his  face  and  hands ;  that  plaintiff  was 
permanently  Injured  as  a  proximate  result 
of  the  poisoned  condition  produced  by  the 
solution ;  and  that  this  injury  was  the  proz- 

■  Imate  r^nilt  of  the  negligence  of  the  defend- 
ant 

The  honorable  Court  of  Civil  Appeals  finds 
that  the  facts  are  sufficient  to  support  the 
conclusion  of  the  jury,  except,  as  it  says: 

"Assuming  that  creosote  is  a  poison,  and  so 
recognised  by  tlie  chemists  or  the  medical  world, 
but,  as  noted  by  them,  all  known  etFects  of  such 
poison  when  applied  to  the  sUn  is  a  burning 
sensation  compered  to  a  sunburn,  and  never 
known  to  the  profession  or  treated  by  stand- 
ard authorities  as  producing  conatitntional  dis- 
orders, or  systemic  poisoning,  whether  an  em- 
ployer  wonld   be   charged   with   negligence   in 
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faillne  to  iricta  of  ndi  danger,  when  it  did  not 
know  and  conld  not  know  that  a  constitutional 
disorder  wonld  result  from  such  a  use — in  oth- 
er words,  was  such  an  faijuijr  incidental  to  the 
wrong  done,  and  was  it  such  as.  may  have  rea- 
sonably been  supposed  to  have  entered  into  the 
contemplation  of  the  appellant?  •  ♦  *  The 
fact  that  appellee's  condition  is  a  serious  one, 
it  will  not  necessarily  follow  that  the  hands 
burned  by  creosote  produced  it,  though  the  opin- 
ion of  the  two  doctors  may  have  warranted  the 
jury  in  finding  as  a  fact  it  did.  The  evidence 
is  lacking  to  show  that  such  injury  could  or 
would  reasonably  have  been  anticipated,  and 
that  appellant  did  know  or  should  have  known 
thereof,  and  therefore,  in  order  to  prevent  It, 
have  warned  appellee  of  such  danger." 

For  a  more  extended  statement  of  tbe 
pleadings,  evidence,  and  diacusslMi  of  the 
Court  of  Civil  Appeals,  see  173  S.  W.  260. 

Opinion. 

Plaintiff  In  error  complains  of  the  holding 
by  the  Court  of  Civil  Appeals  that  defendant 
in  error  was  not  liable  for  the  constitutional 
and  permanent  injuries  snstalned  by  him, 
because  it  did  not,  and  could  not,  anticipate 
that  the  failure  to  warn  him  would  natural- 
ly result  in  the  permanent  Injuries  to  the 
extent  shown  by  tbe  evidence.  He  also  com- 
plains of  the  holding  tliat  the  evidence  was 
not  sufficient  to  show  that  defendant  in  er- 
ror had  notice,  or  by  the  exercise  of  ordi- 
nary care  would  have  ^  known,  of  the  ex- 
tent of  the  injury  produced  by  the  poisoning 
of  the  creosote  ties. 

As  we  interpret  the  opinion  of  the  Court 
of  Civil  Appeals,  it  holds  that  there  is  no 
evidence  supporting  the  contention  that  the 
negligence  of  the  defendant,  as  found  by 
the  jury,  was  the  {>roxlmate  cause  of  tbe 
iwrmanent  injuries.  We  further  understand 
the  holding  to  be  that,  though  the  permanent 
injuries  may  be  the  natural  consequence  of 
the  negligence,  responsibility  therefor  can- 
not be  chargeable  against  the  defendant, 
without  showing  anticipation  of  such  per- 
manent injuries  to  exist  at  the  time  of  the 
negligence. 

We  are  thus  brought  face  to  face  with  the 
question  of  whether  or  not,  when  permanent 
injuries  result  from  negligence,  the  wrong- 
doer is  chargeable  with  all  the  consequences 
that  naturally  and  proximately  flow  from 
such  negligence;  also  with  the  question  as 
to  whether  or  .not  there  is  any  evidence  to 
support  the  finding  of  the  jury  that  the  per- 
manent Injories  to  plaintiff  were  the  natu- 
ral and  proximate  result  of  d^endant's  neg- 
ligence. 

[1, 2]  We  t>eIieTe  that  tbe  correct  rtile  for 
determining  negligence  is  that  where  there 
Is  reason  to  anticipate,  from  the  character  of 
the  services  required  and  the  manner  of  their 
performance,  some  injury  may  result  to  the 
servant,  the  duty  is  incumbent  to  exercise 
such  care  demanded  by  tbe  relationship  a> 


will  prevent  the  Injury,  and  the  failure  so 
to  do  becomes  actionable  in  tbe  event  injnry 
follows  the  breadi  of  duty.  We  are  not 
willing  to  subscrilM  to  the  rule  that  requires 
the  master  to  anticipate  all  ensuing  results 
which  flow  from  tbe  breach,  liefore  duty  aris- 
es to  exercise  care  to  prevent  the  ocmse- 
quences.  Antldpatlon  Is  applied  In  the  de- 
termination of  negligence  vel  non.  If  no  in- 
jury may  he  anticipated,  no  duty  is  breached 
by  a  failure  to  exercise  car^;  but,  if  an- 
ticipated injury  may  result,  then  the  duty 
arises.  Negligence  rests  primarily  upon  two 
elements  :  First,  reason  to  anticipate  in- 
jury; and,  second,  failure  to  perform  the 
duty  arising  on  account  of  ttiat  anticipation. 
Negligence  may  exist  abstractly ;  but,  to  ren- 
der It  actionable.  It  must  be  concretely  In- 
corporated into  some  injury. 

In  the  Eieft  Case,  94  Tex.  334,  00  S.  W. 
543,  Chief  Justice  Gaines  says: 

"The  negligence  which  resnita  in  actionable 
wrong  is  tbe  failure  to  discharge  a  duty  owed 
to  the  party  injured.  It  is  a  duty  incumbent 
upon  all  men  to  use  ordinary  care  so  to  act  as 
not  to  injure  others.  The  duty  arises  when 
there  is  reason  to  anticipate  danger." 

See  Ebersole  v.  Sapp,  208  S.  W.  15& 

In  Heltlng  v.  Railway  Ca,  2S2  111.  406.  96 

N.  B.  842,  Ann.  Oas.  1012D,  461,  It  ia  held 

that: 

"It  is  not,  however,  essential  to  make  a  neg- 
ligent act  the  proximate  cause  of  an  injnry 
that  the  particular  injurious  consequences  and 
tbe  precise  manner  of  their  infliction  could  rea- 
sonably have  been  foreseen.  If  the  consequenc- 
es follow  in  unbroken  sequence  from  the  wrong 
to  the  injury  without  any  intervening  efficient 
cause,  it  is  sufficient  that  if  at  the  time  of  the 
negligence  the  wrongdoer  might  by  the  exercise 
of  ordinary  care  have  foreseen  that  some  injury 
might  result  from  the  negligence." 

[3]  Anticipation  of  injury  as  applied  In  the 
determination  of  negligence  and  proximate 
cause  should  not  be  confused.  The  former 
is  an  element  of  negligence,  while  the  latter 
is  used  to  denote  the  relative  positioB  of 
cause  to  effect  in  ascertaining  whedier  caase 
is  so  related  to  effect  as  to  bring  negligence 
in  union  with  the  reralt  rmderlng  liable  a 
negligent  actor  fbr  certain  oonseqnences. 
Whether  a  result  can  be  chargeable  to  a  cer- 
tain dominant  cause  is  determined  by  as- 
certaining whether  the  result  flows  natural- 
ly, without  lapse,  from  the  cause,  although 
there  may  be  intervening  andUary  or  sub- 
sidiary causes  which  contribute  to  tbe  in- 
jury.  Proximate  cause  incorporates  In  it 
such  anticipation  of  results  as  ought,  from 
the  circumstances,  to  have  been  foreseen  as 
the  natural  consequences  flowing  from  a 
negligent  act 

In  Railway  Co.  t.  Leslie,  67  Tex.  83,  our 
Supreme  Court  says: 

"The  liability  of  the  defendant  Is  measured 
by  the  fact  titat  the  injury  received  follows 
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proximately .  froin  the  ealpable  act  complained 
of,  and  if  eryinpelaa  sprang  from  tiie  injury,  the 
'dangers  from  that  disease,  as  well  as  the  suf- 
ferinss  produced  by  it,  constitute  a  portion  of 
the  injury  itself,  and  it  is  none  the  less  so  be- 
canse,  under  similar  accidents  prodndng  frac- 
tures, that  disease  would  not  ordinarily  ensue." 

Jadse  Brown,  in  Railway  Co.  t.  Powers, 
101  Tex.  161,  106  8.  W.  491,  saya: 

"TThe  railroad  company,  being  liable  for  the 
infliction  of 'the  injury  on  the  party,  would  be 
liable  for  all  the  consequences  flowing  from  that 
injury,  including  such  as  a  jury  might  say  from 
the  evidence  presented  to  them  would  with  rea- 
sonable probability  occur  at  gome  future  time." 

In  Hallway  Co.  t.  Smith,  148  S.  W.  820, 
it  is  said  tbat:' 

"It  ia  not  necessary  that  the  precise  injury 
shonld  have  been  anticipated,  bat  that  some  in- 
jury might  follow  from  the  act  of  negligence. 
The  injuries,  proximate  and  natural  conse- 
quences of  an  act  of  negligence,  are  always 
deemed  to  be  foreseen.'  " 

Where  some  injury  has  resulted,  charge- 
able to  negligence,  later  followed  by  aeriona 
consequences,  to  ascertain  whetber  these 
consequences  proximately  flow  from  the  neg- 
llgmce,  it  is  always  necessary  to  look  back 
down  the  line  tor  causation;  and  U  the  con- 
sequences naturally  flow  from  the  negUgenoe, 
without  the  intervention  of  any  independent 
canse,  such  consequences  ought  to  have  been 
foreseen,  and  are  chargeable  to  the  original 
negligent  act  Or,  on  the  other  hand,  if  the 
negligent  act  produces  an  injury,  and  look- 
ing down  the  line  to  the  future  it  can  be  as- 
certained that  other  and  more  serious  in- 
juries win  naturally  flow  from  the  negli- 
gence, without  any  intervening  independent 
cause,  these  consequences  are  probable,  and 
ought  to  be  foreseen,  and  are  chargeable  to 
the  negligence.  We  cite  farther  on  this  ques- 
tion the  Bellar  Case,  51  Tex.  Civ.  App.  ,154, 
112  S.  W.  32S;  the  Peterson  Case,  28  Tex. 
ar.  App.  1»4,  67  S.  W.  188;  BiUman  ▼.  SaU- 
way  Co.,  76  Ind.  166,  40  Am.  Rep.  230;  Cow- 
an V.  Tdegtaph  Co.,  122  Iowa,  370,  06  N. 
W.  281,  04  L.  R.  A.  646,  101  Am.  St.  Rep. 
268;  Soraison  t.  Railway  Co.  (C.  C.)  36 
Fed.  166;  Bo<^,  Administrator,  v.  Railway 
Co.,  96  Ind.  346,  49  Am.  Rep.  168. 

The  defendant  in  error  relies  upon  the 
Bigham  Case,  90  Tex.  228,  38  S.  W.  162,  and 
the  Welch  Case,  100  Tex.  118,  94  S.  W.  833, 
as  sustaining  its  proposition  that  plaintiff 
can  have  no  recoTMy  for  the  iiermaneat  In- 
juries sustained,  because  ttiey  could  not  be 
foreseen. 

It  is  heUeved  that,  when  properly  under- 
stood, the  Bigham  Case  is  in  consonance 
with  the  position  which  we  take.  In  thkt 
case  It  is  held,  as  we  Interpret  it,  that  the 
railway  company  was  not  liable  for  the  in- 
juries to  Bigham,  because,  in  the  negligent 
act.  anticipation  of  injury  to  a  person  did 


not  exist  The  court  In  that  case  held  that 
Bigham's  Injury  was  diargeable  to  an  In- 
d«oendent  cause,  which  Independent  cause 
waa  not  in  anticipation  of  defendant  As 
we  understand  the  application  of  the  rule 
there  announced,  it  ia  that  where  an  inde- 
pendent cause  follows  a  negUgmt  act,  in  or- 
der to  connect  the  sub'sequent  result  with  the 
original  cause,  such  Independent  cause  pro- 
ducing the  result  should  have  been  anticipat-  ' 
ed  by  the  original  wrongdoer.  We  do  not 
understand  that  case  as  militating  against 
the  doctrine  that  where  anticipation  of  in- 
Jury  arises,  or  is  chargeable  to  an  actor, 
he  will  be  responsible  for  all  of  the  con- 
sequences which  naturally  and  proximately 
flow  from  that  wrong.  The  court  in  that 
case,  in  our  opinion,  uses  "anticipation"  or 
"foresee,"  not  as  applying  to  the  injury  sus- 
tained by  Bigham  as  such,  but  as  applicable 
to  the  intervening  independent  cause  produc- 
ing that  injury ;  that  is,  since  the  cause  pro- 
ducing the  Injury  is  an  independent  one,  the 
result  of  that  cause  is  independent  of  the 
original  negligence,  and  does  not  arise  proxi- 
mately from  it  Tlie  same  may  be  said  with 
reference  to  the  holding  in  the  Welch  Case. 
The  view  here  given  with  reference  to  tne 
Bigham  Case  is  believed  to  be  sustained  by 
reference  to  the  Kellogg  Case,  94  U.  S.  469, 
24  L.  Ed.  259,  cited  in  support  of  the  holding 
In  the  Bigham  Case,  wberein  It  Is  said: 

"The  question  always  is:  Waa  there  an  un- 
broken connection  between  the  wrongful  act  and 
the  injory,  a  continuous  operation?  Did  the 
facts  constitiute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the 
Injury?  It  is  admitted  that  the  rule  is  difficult 
of  application.  But  it  is  generally  held  that, 
in  order  to  warrant  a  finding  that  negligence, 
or  an.  act  not  amounting  to  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  rnuist  ap- 
pear that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  Or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  oircumstances." 

[4]  Whether  or  not  the  permanent  injuries ' 
suffered  by  plaintiff  were  the  natural  and 
proximate  result  of  defendant's  original  neg- 
ligence waa  a  question  of  fact  to  be  deter- 
mined by  the  Jury.  Powers  Case,  supra; 
City  of  Galveston  v.  Posnalnsky,  62  Tex.  118, 
60  Am.  Rep.  517 ;  Secklnger  v.  Mfg.  Co.,  129 
Mo.  590,  31  S.  W.  957;  Wletlng  v.  Town  of 
MlUston,  77  Wis.  523,  46  N.  W.  879;  Rail- 
way T.  Kemp,  61  Md.  619,  48  Am.  Rep.  134. 

[6]  In  the  Instant  case,  defendant's  negli- 
gence caused  anticipated  injury.  The  testi- 
mony is  conflicting  as  to  whether  the  per- 
manent injuries  flowed  from  that  negligence 
naturally  and  were  the  proximate  conse- 
quences of  same.  There  is  evidence  in  the 
record  requiring  the  submission  of  this  ques- 
tion to  the  Jury,  and  upon  which  it  was 
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anthorteeA  to  Snd  that  lasne  for  the  plain- 
tiff. 

In  view  of  the  disposition  to  be  recom- 
mended In  this  case,  we  have  considered  the 
other  assignments  of  error  presented  by  ap- 
pellant, and  find  therein  no  error  calling  for 
a  reversal  of  the  Judgment  of  the  lower 
conrt  The  paragraph  of  the  court's  main 
charge  to  which  exception  is  leveled  Is  cured 
by  the  special  charges  given  at  the  request 
of  the  defendant. 

We  are  therefore  of  the  opinion  that  the 
Judgment  of  the  Court  of  Civil  Appeals 
should  be  reversed,  and  the  judgment  of  the 
trial  court  affirmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court 


McBRIDB  et  al.  V.  LOOMIS.    (Xo.  6ft-2777.) 

<Comnuasion  of  Appeals  of  Texas,  Section  A. 
May  28, 1819.) 

1.  Trespass  to  Tbt  Trrut  «=>41(2)— Couuon 
Geantob— Prima  Facie  Proof. 

EJvidence  that  defendant  in  trespass  to  try 
title  claims  under  a  common  grantor  is  prima 
fade  proof  that  such  grantor  had  the  title  at 
the  time  he  undertook  to  convey  the  right  which 
the  defendant  claims,  and  this  necessarily  in- 
volves the  assumption  that  he  had  acquired  the 
title  of  all  previous  owners. 

2.  Trespass  to  Trt  Title  «s>38(2)— Burdbk 
OP  Proof— Common  Source  of  Trrut. 

In  trespass  to  try  title,  where  there  was  ev- 
idence that  both  parties  claimed  under  M.,  who 
was  not  shown  to  have  had  any  title,  as  a  com- 
mon sonrce  of  title,  defendant  also  showing  the 
acquisition  by  him  of  the  interest  of  the  hdrs 
of  a  person  admitted  to  have  previously  had  ti- 
tle, burden  is  on  defendant  to  Aow  that  M.  had 
not  acquired  an  equitable  title  from  the  former 
.owner. 

d.  TsEaPASs  TO  Trt  Title  4ss>18— Defenses 

— OCTBTAKDINa  TiTLE. 

While  it  la  not  necessary  for  a  defendant  in 
trespass  to  try  title  to  connect  himself  with  an 
outstanding  title,  it  is  necessary  that  he  estab- 
lish the  validity  of  such  outstanding  title. 

4.  Executors  and  Administrators  ^s»145— 
Administrator's  Deed— Effeot. 
An  administrator's  deed  to  land  is  but  an 
assertion  that  the  title  remained  in  decedent  to 
the  date  of  his  death,  and  is  not  evidence  &t 
such  ownership. 

6.  Deeds  «is»82— Vauoitt— Becobdation. 

The  recordation  of  a  deed  is  not  esseatisl  to 
its  validity. 


e.  Tbiai,  «=>5S— Evidence. 

In  trespass  to  try  title,  where  defendant, 
relying  on  a  deed,  Introduced  the  same  in  evt 
dence,  the  recitals  in  the  deed  were  available 
to  the  plaintiff  in  the  establishment  of  bis  title^ 
although  defendant  was  also  relying  on  a  quit- 
claim deed  from  heirs  of  a  former  owner. 

7.  Trespass  to  Tbt  Tru  «=3»11— OoufON 
Source. 

Where  one  held  land  for  years  under  a  void 
administrator's  deed,  a  quitclaim  deed  from  the 
heirs  of  one  who  had  owned  the  property  at  a 
time  prior  to  the  death  of  the  administrator's 
deceased  did  not  constitute  the  acquisition  of  a 
new  and  independent  title,  but  merely  supple- 
mented the  title  theretofore  hdd  and  claimed. 

8.  Trespass  to  Trt  Titlb  «=»1&— SmnciEN- 
CT  OF  Equitable  Title  to  Supfokt  Ac- 
tion. 

The  assertion  of  an  equitable  title  arising  out 
of  a  contract  to  convey  and  payment  of  the 
purchase  money  is  sufiSdent  to  support  an  ac- 
tion in  trespass  to  try  title. 

9.  Limitation  of  Aotionb  «=>S9(I2)— Tkeb- 
PABS  to  Trt  Tftlb. 

The  statute  of  limitations  of  four  years,  or 
any  other  period,  unaccompanied  by  adverse 
possession,  is  without  application  in  trespass  to 
try  tiUe. 

Appeal  from  Court  of  Glvll  AppecOs  of 
Eighth  Supreme  Judicial  District 

Actbm  by  iniomas  McBrlde  and  others 
against  A.  M.  Loomls.  From  a  Judgment 
of  the  Appellate  Court  (170  S.  W.  825),  af- 
firming a  Judgment  for  defendant,  plaintiffs 
appeoL  Reversed  and  ronanded,  with  direc- 
tions. 

F.  O.  Morris  and  Sam  B.  Gillette^  both  of 
El  Paso,  for  appdlants. 

T.  A.  Falvey,  Peyton  F.  Edwards,  and 
Loomls  &  Enollenberg;  all  Oif  El  Paao,  for 
appellee. 

SONFIELD,  P.  J.  Action  in  tre^nas  to 
try  title  by  Thomas  McBrlde  and  otben; 
plaintiffs,  against  A.  M.  Loomls,  defendant. 
Involving  a  tract  of  land  In  El  Eteso  county. 
Defendant  pleaded  not  guilty,  the  statutes 
of  limitation  of  three,  four,  five,  and  toi 
years,  and  improvements  In  good  faith.  The 
court  peremptorily  Instructed  the  Jury  to  re- 
turn a  verdict  for  the  defendant  On  appeal 
the  Court  of  Civil  Appeals  afi[lrmed  the  Judg- 
ment of  the  district  court  Associate  Justice 
Hlgglns  dissenting  in  part     170  S.  W.  825. 

Plaintiffs  sue  as  the  heirs  of  Anna  Louisa 
McBrlde,  who  was  the  sole  heir  of  John  B. 
McBrlde,  the  evidence  establishing,  and 
the  Court  of  Civil  Appeals  finding,  that  they 
were  sacb  heirs. 

Plaintiffs,  for  the  sole  purpose  of  i»t>vlng 
common  source  of  title.  Introduced  In  evi- 
dence a  deed  from  Charles  Kerber,  tempo- 
rary administrator  of  the  estate  of  John  E 
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McBrlde.  to  Jobn  O.  Ford,  dated  AprU  1, 
1881,  conveying  the  land  In  controversy,  and 
a  regular  chain  of  transfers  from  and  tinder 
said  Ford  to  defendant  liootnis,  the  deed  to 
defendant  being  dated  the  5th  day  of  Janu- 
ary, 1906,  and,  after  establishing  heirship^ 
plaintiffs  rested. 

The  material  docnmentary  evidence  ad- 
duced by  defendant  was  as  follows:  Stipula- 
tion between  the  parties  that  Charles  H. 
Howard  had  title  to  the  land  in  controversy 
daring  and  prior  to  the  year  1874,  and  as-  to 
what  title,  if  any,  be  had  after  that  date 
should  be  left  open  to  be  shown  by  the  evi- 
dence; minutes  of  the  county  court  of  El 
Paso  coimty  in  the  estate  of  3<Am  E.  Mo* 
Bride,  deceased,  showing  report  of  sale  ot 
the  land  in  controversy  by  Charles  Kerber, 
temporary  administrator  of  the  estate  to 
John  C.  Ford,  the  sale  being  rQ;>orted  as 
made  on  February  9,  1881,  and  order  of 
confirmation  of  said  sale  dated  February  IS, 
1881;  minutes  of  the  same  court  In  the  es- 
tate of  Charles  H.  Howard,  deceased,  show- 
ing the  appointment  and  qnalificatton  of 
Oiarles  Kerber  as  administrator  of  the  es- 
tate at  the  Mat  A  term,  1878;  and  an  order 
in  the  said  estate  reading  as  follows: 

"Came  on  to  be  beard  the  complaint  of  John 
C.  Ford  against  Charles  Kerber,  administrator 
of  the  estate  of  Charles  H.  Howard,  for  title 
to  certain  land  hereinafter  described,  and  it  ap- 
pearing to  the  court  that  said  Charles  Kerber 
had  accepted  servtces  of  said  complaint  and 
waived  time  and  issuance  of  citation,  and  it 
appearing  further  that  said  Charles  H.  Howard 
daring  his  lifetime  at  variouf  times  in  the 
years  1875,  1876,  and  1877  agreed  in  writing 
to  make  deeds  to  John  E.  McBride  for  certain 
parcels  of  land  in  the  Quadrilla,  in  EI  Paso 
county,  Tex.,  and  that  said  John  E.  McBrlde 
fnily  paid  for  said 'lands  according  to  the  terms 
of  said  agreement,  and  that  said  Charles  H. 
Howard  departed  this  life  December  18,  1877, 
without  making  deeds  to  said  lands  to  the  said 
McBride  in  accordance  with  such  agreement, 
and  it  further  appearing  to  the  court  that  said 
John  C.  Ford  has  become  the  owner  of  all  of  the 
said  John  E.  McBrlde  interest  in  and  to  said 
land  by  purchase  nnder  a  sale  of  the  same  made 
by  Charles  Kerber,  temporary  administrator  of 
the  estate  of  John  E.  McBride,  deceased,,  on 
February  9,  1881,  in  obedience  to  an  order  of 
this  court  made  and  entered  on  January  24, 
,  1881,  it  is  therefore  the  order,  judgment,  and 
decree  of  this  court  that  Charles  Kerber,  ad- 
ministrator of  the  estate  of  Charles  H.  Howard, 
CMivey  by  good  and  sufficient  deeds  to  said  John 
C.  Ford  all  the  ri^t,  title,  and  interest  of  said 
Charles  H.  Howard's  estate  in  and  to  the  fol- 
lowing described  tracts  of  land,  to  wit:  Two 
certain  tracts. of  land  lying  and  being  in  El 
Paso  county,  Tex.  [here  follows  description  of 
said  two  tracts  by  metes  and  bounds,  whidi  in- 
cludes the  land  in  controversy]." 

Defendant  Introduced  a  deed  from  Charles 

Kerber,    administrator    of    the    estate    of 

Charles  H.  Howard,  to  John  C.  Ford,  dated 

April  1,  1881,   the  deed  incorporating  tbe 
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aJtXfre  mnd  foregi^ng  order' oC  the  eouft;  the 
chain  of  transfers  and  deeds  from  John  C. 
Ford  to  defendant,  being  the  same  deed« 
iatroduoed  by  plaintiffs  to  show  common 
source,  all  Che  deeds  ao  offered  by  the  plain- 
tiff for  this  purpose  being  introduced  by  the 
defendant,  except  the  deed  from  Charles 
Kerber,  temporary  administrator  of  the  es- 
tate of  John  E.  McBrlde,  to  John  C.  Ford ; 
quitclaim  deed  from  the  b^rs  of  Charles  H. 
Howard  through  their  attorney  in  fact, 
Oeorge  W.  Graves,  to  defendant  dated  Sep- 
tember 20,  1907,  ccmveying  to  defendant' aU 
the  Interest  of  the  heirs  <^  Charles  H.  How> 
ard  In  and  to  the  land  in  controversy.  It 
was  agreed  between  the  parties  that  these 
executing  the  power  of  attorney  under  whldx 
the  deed  was  executed  were  the  sole  heirs  of 
Charles  H.  HowuhI.  The  record  discloses 
that  both  John  E.  McBride  and  Charles  H. 
Howard  died  in  the  year  1877. 

It  is  conoeded  by  all  the  parties,  and  rec* 
ogniaed.,by  the  Court  of  Civil  Appeals,  that 
the  sale  by  Kerber  as  temporary  admioistra- 
tor  of  the  estate  of  John  XL  McBrlde  was 
void.  This  being  true,  it  cannot  be  question- 
ed that,  viewed  alone  in  the  light  of  plain- 
tiffs' evidence,  it  was  estabUriied  that  Jdm 
E.  McBrlde  was  common  source-  of  title,  and 
piaintiffs  entitled  to  recover  the  land.  The 
Court  of  Glvll  Appeals  so  holds. 

The  court  further  beU,  however,  that  the 
parties  having  stipulated  that  Howard  own- 
ed the  land  in  1874,  the  defendant,  by  in- 
troducing the  deed  from  Kerber,  adminis- 
trator of  Howard,  to  Ford,  showed  tiie  com- 
mon source  beck  of  McBrlde  in  Howards 
And  it  thereuxxm  devidved  ui>on  plaintiffs 
to  establish  that  the  common  source  had 
acquired  the  Howard  title,  and  this,  under 
the  majority  opinion,  without  reference  to 
the  recitals  in  the  probate  order  and  in  the 
deed  from  tbe  administrator  of  the  Howard 
estate  to  Ford. 

[1-1]  The  stipulation  of  the  parties  to  tbe 
effect  that  Howard  bad  the  title  in  the  year 
1874  did  not  rebut  plaintiffs'  prima  facie 
case.  Evidence  that  the  defendant  claims 
title  und«:  the  common  grantor  is  prima  fa' 
de  proof  that  such  grantor  had  the  title  at 
the  time  he  undertook  to  convey  the  right 
which  the  defendant  (daims,  and  this  neces' 
sarily  involves  the  assumption  that  he  had 
acquired  the  title  of  all  i»-eivious  owners. 
Bice  V.  BaUway  Co.,  87  Tea.  90,  26  8.  W. 
1047,  47  Am.  St.  Bep.  72.  As  said  in  Ogden 
&  Johnson  t.  Bosse,  88  Tex.  346,  24  S.  W. 
802: 

"Proof  that  defendant  claims  under  the  same 
vendor  with  plaintiff  prima  fade  establishes 
plaintiff's  title,  back  of  the  common  source,  and 
this  may  be  done  by  showing  a  claim  through 
a  void  deed." 

It  is  not  sufficient,  therefore,  to  show 
that  Howard  at  one  time  held  Oxe  title.    De- 
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fe&dant  must  go  fnrtber  and  sbew  at  least 
prima  facie  that  the  oommon  source  was 
without  title;  the  presumption  obtaining 
that  the  title  agreed  to  have  been  In  How- 
ard in  1874  had  passed  to  (he  common 
source.  Nor  does  the  quitclaim  deed  from 
the.  heirs  of  Howard  to  defendant,  viewed 
in  connection  with  such  stipulation,  rebut 
plalntifFs'  prima  facie  case.  While  it  is  not 
necessary  that  defendant  connect  himself 
with  an  outstanding  title,  it  is  necessary 
that  he  establish  the  validity  of  such  out- 
standing title.  The  mere  production  of  the 
quitclaim  deed  showing  an  assertion  or 
claim  of  title  on  the  part  of  the  heirs,  to- 
gether with  the  stipulation,  in  view  of  tlte 
rule  of  common  source,  falls  far  short  of  ea- 
tablishing  any  title  in  the  Howard  heirs. 
Rice  V.  Railway  Co.,  sai>ra. 

[4, 1]  The  deed  from  the  administrator  of 
the  Howard  estate,  without  reference  to  its 
redtalsj  oonsldered  as  though  it  were  but  an 
ordinary  administrator's  deed,  stands  on  a 
parity  with  the  quitclaim  deed  from  the 
Howard  belrs  and  has  no  greater  probative 
force.  Claiming  under  McBride  as  common 
source,  the  onus  was  on  defendant  to  prove 
a£Brmatlvely,  not  rafiniy  tliat  Howard  had 
the  title  in  the  year  1874,  but  also  that  such 
prenrious  title  did  not  pass  into  McBrlde,  the 
common  source,  prior  to  the  death  of  How- 
ard and  McBride;  both  having  died  in  the 
year  1877.  This  burden  was  not  discharged 
by  the  introduction  of  the  administrator's 
deed,  which  is  but  an  assertion  that  the  title 
remained 'in  Howard  to  the  date >> of  bis 
death.  It  is  an  assertion  with  no  facts  to 
sustain  it  other  than  that  the  records  of 
£1  Paso  county  shows  no  ctHiveyance  out  of 
Howard.  There  is  no  evidence  that  Howard 
asserted  ownership  of  the  land  between  tiie 
year  1874,  when  it  was  stipulated  he  had  the 
title,  and  the  date  of  hia  death  in  1877.  It 
does  not  appear  that  the  land  was  inven- 
toried as  a  part  of  the  Howard  estate,  nor 
is  thare  evidence  of  any  act  of  ownership  of 
any  character  on  the  part  of  Howard  be- 
tween the  years  1874  and  1877.  The  rec- 
ordation of  a  deed  is  not  essoitial  to  Its 
validity,  and  the  fact  that  a  conveyance  out 
of  Howard  does  not  aiH)ear  upon  the  records 
of  the  county  in  which  the  land  was  situated 
does  not,  in  c(Hmectlon  with  the  other  evi- 
dence adduced  by  defendant  herein  discuss- 
ed, rebut  the  presumption  arising  out  of  the 
rule  of  commoa  source  that  McBride,  the 
common  source,  acquired  the  Howard  title. 

[0]  The  deed  from  the  administrator  of 
the  Howard  estate  to  Ford  was  introduced 
without  qualification  or  limitation  by  de- 
fendant. Were  the  red^als  of  this  deed  evi- 
dence as  against  the  defendant  of  the  facts 
recited? 

Defendant  concedes  that,  if  the  recitals 
were  in  a  deed  constituting  a  link  in  a  chain 
of  title  under  which  be  dalmed,  socb  re- 


dtala  would  be  admissible  sgalsBt  him.  Ha 
seeks  to  avoid  their  efCect  by  repudiating 
any  claim  thereunder  and  by  denial  that  he 
was  either  a  party  or  privy  thereto,  basing 
his  title  upon  the  quitclaim  from  the  How- 
ard hMrs,  a  separate  and  distinct  title. 

Defendant  claimed  title  under  the  admin- 
istrator's deed.  He  testifled  that  he  went 
Luto  possession  of  and  occupied  the  land  in 
January,  1906,  Shortly  after  the  execution 
of  the  deed  to  him  under  the  Ford  diain  of 
title,  and  prior  to  the  execution  of  the  deed 
from  the  Howard  heirs.  His  claim  of  title 
and  possession  were  referable  exclusively  to 
his  deed  under  the  Ford  title  of  which  the 
deed  in  question  formed  a  VSjok.  Defend- 
ant's predecessors  in  title  were  In  possession 
fmd  asserting  the  Howard  title  through.  Mc- 
Bride many  years  prior  to  the  execution  of 
the  quitclaim  from  the  Howard  heirs.  Nor 
is  there  evidence  of  a  repudiation  of  claim 
under  tttlsdeed-  to  the  date  of  and  during 
the  trial  of  this  cause.  In  so  far  as  the  rec- 
ord discloses,  the  deed  constituted  one  of  the 
links  in  a  chain  of  title  upon  which  he  re- 
lied. There  was  no  admission  in  the  trial 
court  by  defendant  that  the  administrator's 
deed  was  invalid;  such  admission  being 
made  only  on  appeal.  The  deed  being  thus 
relied  on  by  defendant,  and  it,  together  with 
its  recitals,  having  been  introduced  by  him, 
the  recitals  were  available  to  plointifrs  in 
the  establishment  of  their  title. 

[7]  Further,  if  the  deed  from  tibe  admin- 
istrator of  the  Howard  estate  to  Ford  had 
any  eifect  on  common  source,  it,  considered 
as  a  whole,  in  connection  with  its  recitals, 
but  established  Howard  as  a  prior  or  more 
remote  common  source;  both  plaintiffs  and 
defendant  claiming  under  Howard  through 
McBride.  GTbe  inception  of  defendant's  ti- 
tle was  under  Howard  as  common  source. 
The  quitclaim  deed  from  the  Howard  heirs 
to  defendant  did  not  constitute  the  acquisi- 
tion of  a  new  and  independ«it  title,  but 
merely  supplemented  the  title  theretofore 
held  and  clalined  by  him  under  Howard,  the 
common  source. 

In  our  view  of  the  case,  the  introduction 
by  defendant 'without  qualification  or  limita- 
tion of  the  deed  from  the  administrator*  of 
the  Howard  estate  to  Ford,  together  with 
the  probate  order  upon  which  same  was 
based,  established  that  McBride  acquired 
from  Howard  the  equitable  title  to  the  land, 
and  there  passed  to  the  heirs  of  Howard  the 
bare  legal  title,  which  Is  subordinate  to  the 
title  whldi  thus  vested  in  McBride.  The 
deeds  to  Ford  from  the  adndnlstrators  of 
the  estates  of  McBride  and  Howard  bdng 
void  and  conveying  no  title,  it  follows  that, 
if  McBride  was  the  common  source,  defend- 
ant showed  no  title  whatever;  if  Howard 
be  regarded  as  common  source^  plaintiffs 
claiming  through  McBride,  holding  the  equi- 
table title,  and  def^tdaat  under  the  quit- 
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claim  deed  trora  tbe  Howard  belrs,  holdiog 
only  the  bare  legal  title,  plaintiffs  have  es- 
tablished the  superior  title  to  the  land. 

Defendant  asserts  that  at  best  plaintiffs 
show  but  an  equity  entltUng  them  to  spe- 
dflc  performance,  and  the  cause  of  action 
was  barred  by  the  four  or  t^  year  statutes 
of  limitation. 

[I,  •]  This  action  is  for  the  recovery  of 
land.  Plaintiffs  asserted  an  equitable  title 
arising  out  of  a  contract  to  convey  and  pay- 
ment of  the  purchase  money.  The  title  is 
sofSdent  to  support  the  action.  The  statute 
of  limitation  of  four  years  or  of  any  other 
period,  unaccompanied  by  adverse  posses- 
sion, is  without  application.  Stafford  v. 
Stafford,  96  Tex.  106,  70  S.  W.  T5. 

Defendant  pleaded  limitation  by  adverse 
possession  and  Improvements  in  good  faith. 
These  questions  were  not  passed  upon  by 
the  trial  court  or  the  Court  of  Civil  Ap- 
peals, and  we  have  not  considered  same. 

We  are  of  opinion  that  the  judgment  of 
the  Court  of  Civil  Appeals  affirming  the 
Judgment  of  the  district  court  should  be  re- 
versed, and  the  cause  remanded,  with  In- 
struction to  the  court  to  And  the  record  title 
In  plaintiffs  and  determine  tbe  questions  of 
limitation  by  adverse  possession  and  Im- 
provements in  good  faith. 

PHTT<T.TPg,  O.  J.  The  judgment  recom- 
mended by  the  Commission  of'  Appeals  is 
adopted  and  will  be  entered  as  the  judgment 
of  tbe  Supreme  Court 


BROWN  T.  niBBONG,  Sheriff,  et  al. 
(No.  67-2772.) 

CAVrrr   et  al.  v.  BEAU/  HARDWARE  & 
IMPLEMENT  CO.     (No.  102-S227.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
May  28, 1919.) 

1.  Appbai.    and    Ekbos    «b»781(2)  —  Mootr 

•QTJKSTIONS— IMJTJHCTION   SOIT. 

Tbe  relief  prayed  for  by  plaintiff  in  an  in- 
junction suit  against  the  sale  of  property  by 
the  sheriff  cannot  be  granted,  where  the  sale 
has  taken  place  subseguentiy  to  tbe  rendition 
of  judgment  in  the  trial  court,  bo  that  the  ap- 
peal therefrom  involves  only  moot  questions, 
except  in  so  fat  as  the  determination  of  costs 
is  concerned. 

2.  Afpeai.  and  Ebbob  <8=>781(2)  —  Detebui- 
NATioN  OF  Moot  Questions  —  Liabujtt 
FOB  Costs. 

The  Supreme  Court  will  not  decide  moot 
questions  in  an  injtmction  suit  merely  to  ascer- 
tain who  is  liable  for  costs. 
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3.  EzBoxnwBB  ANv  AmnNnmuTOBS  «a>a72^ 
Pathbnt  of  Dbbts  or  DxcxDKKny— Pbiiiabt 
Fund. 

Personal  property  U  tit  primary  fund  for 
the  payment  of  the  debts  of  a  decedent. 

4.  GotTBTB  «sb200H— Pbobatb   Jubibdiotioii 

— DriBBlONATIOR  or  TllIX  W  PntBOKAI.TX. 

Tbe  county  court  is  without  jurifldi<$tion  to 
determine  titie  to  the  personal  property  of  a 
decedent  on  the  application  of  bis  son  to  have 
the  administrator  deliver  the  property  to  him. 

6.  lErrcmc/BS  and' Adicinistkatobs  «3»72— 
CoNci.t;siTBNBsa  OF  INVBNTOBT— Statute. 
Neither  the  original  nor  tbe  corrected  in- 
ventory of  the  personalty  of  a  decedent  is  con- 
clusive  for  or  against  the  administrator  under 
Rev.  St.  1911,  arts.  3337-3348. 

6.  exeoutobs  and  adianibtbatobb  «|»829^ 
Sale  of  Land  to  Pat  Dbbtb— Loss  of  Pxb- 
soNAL  Estate.  ' 

If  the  personal  property  belonging  to  the 
estate  of  a  decedent  had  been  lost  by  the 
wrongful  act  of  a  former  administrator,  dece- 
dent's land  conld  nevertheless  be  sold  to  pay 
his  debts  before  exhaustion  by  the  creditors 
of  their  remedy  against  the  administrator. 

7.  EzscuTOsa  and  AoMiNiBiBATOBa  4=3825— 
Payment  of  Debts— RiBqat  t6  Rxaltt— 

EXHAXTSTION  of   PEBSONALTT. 

Under  Rev.  St.  1911,  art.  3236,  though  the 
personal  estate  of  a  decedent  is  the  primary 
fund  for  tbe  payment  of  bis  debts,  the  person- 
alty need  not  be  exhausted  in  tbe  sense  that 
before  the  administrator  can  resort  to  the  real- 
ty all  of  the  personal  assets  should  be  reduced 
to  possession  by  him. 

8.  EZBOUTOBS    AND    AdIONIBTKATOBS    «s»36S 

(1)— SAI.K  OF  Land  to  Fat  Dbbtb— Powkb 

OF  DiSTBIOT  COUBX. 

The  district  court,  on  appeal  in  proceedings 
for  the  sale  of  land  of  a  decedent  to  pay  debts, 
has  no  greater  power  than  the  county  court  had 
originally. 

9.  Exxcutobs  and  Adminisibatobs  «=9334— 
Sa£e  of  ReALTT  FOB  Dxbt^Dkvaotavit  bt 
Aduinistbatob. 

Where  the  qnestion  whether  an  administra- 
tor had  committed  a  devastavit  could  b«  de- 
termined only  by  suit,  a  creditor  of  the  estate 
was  not  required  to  postpone  collection  of  Us 
debt  snd  sale  of  realty  of  the  estate  to  satisfy 
the  debt,  until  litigation  over  the  qnestion  of 
devastavit  should  be  determined  by  the  court 
of  last  resort. 

10.  EXEOUTOBB  AND  Adxinistbatobb   <|ES>349 

(2)— Sauc  or  Pbofebtt  fob  Debts  — Judo- 

KENT   OF   COUNTT    COUBI— COI.LATKBAI,   AT- 
TACK. 

The  county  court,  so  far  as  the  administra- 
tion of  estates  of  decedents  is  concerned,  is  a 
court  of  general  jurisdiction,  having  jurisdic- 
tion to  sell  property  for  the  payment  of  debts, 
and  its  judgment,  in  such  regard,  where  juris- 
diction over  an  estate  is  once  acquired,  is  as 
binding  as  that  of  any  other  court,  and  not 
subject  to  collateral  attack. 
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U.  BzBOUTOBa  AND  AjaiiinsTKAXoss  «s>T2— 

INTENTOBT  — .  JUBISDIOTIOR      07      COUNTT 
COTTBT. 

The  inventory  of  a  decedent's  estate  requir- 
ed by  Rev.  St  1011,  arts.  3330-3348,  to  be  filed 
by  the  administrator,  should  be  at  least  prima 
fade  a  guide  for  the  oounty  court  in  respect 
of  what  property  belongs  to  the  estate  and 
comes  under  the  jurisdiction  of  the  court. 

12.  EXECTJTORS  AWD  ADirmiSTBATOBS  i&=s70— 

Elimination    or   Pbopebtt    from   Irven- 

TOKT. 

Where  an  administrator,  while  inTcntorylng 
the  personalty  of  the  estate,  apprised  the  coun- 
ty court  that  it  was  claimed  by  decedent's  son, 
who  applied  to  have  the  property  turned  over 
to  liim,  an  application  which  the  court  granted, 
and  the  administrator  turned  the  property  over, 
the  effect  of  the  order  was  to  eliminate  the 
property  from  the  inventory,  at  least  until  some 
action  was  taken  in  a  court  of  competent  juris- 
diction to  recover  it. 

13.  EXECTTTOBS  AND   AdUIITISTRATOBS   ®=>72— 

Application  fob  Sai,e  of  Rxaltt  to  Pat 
Debts— Attaokiro  Ck>BBEcTisrEss  or  Invxn- 

TOBT. 

Where,  when  district  court  entered  order 
denying  administrator's  application  for  sale  of 
realty  to  pay  debts,  certain  personalty  was  not 
in  ]iis  hands  as  administrator,  and  was  not 
even  a  part  of  hid  inventory,  having  been  turn- 
ed over  to  decedent's  son,  who  claimed  it,  pur- 
suant to  the  order  of  the  county  court,  and  no 
objection  was  made  to  the  inventory,  which 
did  not  refer  to  the  personalty,  decedent's  cred- 
itor cannot,  by  way  of  contest  of  the  applica- 
tion for  sale  by  the  administrator,  inject  the  is- 
sue of  the  correctness  of  the  inventory. 


Brrer  to  Court  of  GlvU  Appeals  of  Tblrd 
Supreme  Judicial  District 

Suit  by  J.  E.  Brown,  adminlBtrator, 
against  S.  S.  Eneming,  Sheriff,  and  others, 
and  contest  by  the  Beall  Hardware  &  Imple- 
ment Company  of  application  to  sell  land  to 
pay  debts  by  J.  F.  Cavitt,  administrator, 
and  others.  From  judgment  for  plaintiff 
Brown  in  the  first  suit,  defendants  ai^)ealed 
to  the  Court  of  Civil  Appeals,  whlcli  reversed 
and  remanded  (178  S.  W.  904),  and  plaintiff 
brings  error.  From  judgment  for  the  admin- 
istrator and  others  In  the  second  case,  con- 
testant appealed  to  the  Court  of  Civil  Ap- 
peals, which  remanded  the  case,  with  In- 
structions (204  S.  W.  79S),  and  the  adminis- 
trator and  others  bring  error.  In  both  cas- 
es, judgments  of  the  Court  of  Civil  Ap- 
peals and  the  trial  court  reversed,  and  both 
causes  remanded,  with  Instructions  to  dis- 
miss the  first  suit,  etc. 

In  Case  No.  67-2772. 

D.  A.  Kelley,  of  Waco,  for  plaintiff  in  er- 
ror. 

Ia  Aubrey,  of  Waco,  and  Neyland  &  Ney- 
land,  of  Greenville,  for  defendants  in  error. 


In  Case  No.  102-3227. 

D,  A.  Kelley  and  Allan  IX  SanforO,  both  oC 
Waco,  for  plaintiff  in  error. 

Neyland  &  Neyland,  of  Greenville,  Mar^ 
shall  Surratt,  of  Waco,  for  defoidants  in  ep- 
cor. 

McCLENDON,  X  The  two  causes  men- 
tioned in  the  caption  were  consolidated  by 
order  of  the  Supreme  Courl^  after  writs  of 
error  had  been  granted. 

The  cause  first  mentioned  was  a  suit 
brought  by  J.  E.  Brown,  in  his  capacity  as 
administrator  of  the  estate  of  C.  R.  Phillips, 
deceased,  in  the  district  court  of  McL<ennan 
county,  against  the  sheriff  of  that  county 
and  Beall  Hardware  &  Implement  Company, 
to  restrain  a  sale  of  eight  acres  of  land  be- 
longing to  the  estate  of  C.  B.  Phillips,  de- 
ceased, under  an  order  of  sale  upon  a  judg- 
ment of  the  district  court  of  Hunt  county, 
in  which  judgment  Hxe  hardware  company 
bad  recovered  a  personal  judgment  against 
three  of  the  heirs  of  a  R.  Phillips,  with 
foreclosure  of  an  attachment  lien  levied  ap<«i 
the  Interest  of  said  heirs  upoh  the  eight 
acres  of  land  in  question.  The  district  court 
denied  the  injunction,  and  the  Court  of  Civil 
Appeals  of  the  Third  District  (178  S.  W. 
964)  reversed  the  judgment  of  the  district 
court,  and  remanded  the  cause  to  that  court, 
with  the  Instruction  to  dismiss  the  case  on 
the  ground  that  the  district  court  of  Hnnt 
county  alone  had  jurisdiction  of  the  cause. 

[1]  It  appears  from  the  record  in  the  sec- 
ond case  above  mentioned,  that  sobseqaentlT 
to  the  rendition  of  judgment  in  the  trial 
court  in  the  injunction  suit,  the  sale  of  the 
pr<q;)erty  under  the  Hunt  county  judgment 
has  been  proceeded  with,  and  the  land  bought 
in  by  the  hardware  company.  Under  this 
state  of  the  record,  .the  relief  prayed  for  by 
the  plaintiff  in  the  injunction  suit  cannot 
now  be  granted,  as  the  sale  has  already  tak- 
en place,. and  the  correctness  of  the  decisions 
of  the  trial  court  and  the  Court  of  Civil  Ap- 
peals Involve  only  moot  questions,  except  in 
so  far  as  the  determination  of  costs  is  cca- 
cerned. 

[2]  Since  the  cases  of  Gordon  v.  State,  47 
Tex.  20S,  and  Laccoste  y.  Duffy,  49  Tex.  767, 
30  Am.  Rep.  122,  to  use  the  language  of  Chief 
Justice  Roberts  in  the  latter  case: 

"It  has  not  been  customary  in  this  court  to 
decide  questions  of  importance  after  their  de- 
cision has  become  useless,  merely  to  ascertain 
who  is  liable  for  the  cost.  The  amount  of  busi- 
ness of  practical  importance  would  forbid  that 
the  time  of  the  court  should  be  so  occupied." 

We  believe  the  decision  in  that  case  has 
been  uniformly  followed.  McWhorter  v. 
'Northcatt,  94  Tex.  86,  58  S.  W.  720 ;  Biggins 
V.  Richards,  97  Tex.  526,  80  S.  W.  Iffi4. 

In  the  case  of  Bolton  ▼.  City  of  San  An- 
tonio, 4  Tex.  Civ.  App.  174,  23  S.  W.  279,  the 
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same  principle  was  applied  to  Injonctloa 
cases.  There  the  dty  of  San  Antonio  and 
its  officers  were  sought  to  be  enjoined  tiom 
Issuing  certain  negotiable  coupon  bonds  of 
the  dty,  on  tlie  ground  of  their  alleged  In- 
validity. The  trial  court  sustained  a  de- 
murrer to  the  petition,  and  dismissed  the 
suit.  On  motion  i'or  rehearing  in  the  Court 
of  Civil  Appeals,  it  was  admitted  that,  since 
the  action  of  the  trial  court,  the  bonds  had 
been  Issued.  Following  the  case  of  Laccoste 
V.  Duffy,  above,  the  Court  of  Civil  Appeals 
declined  to  consider  the  merits,  and  dismiss- 
ed the  case,  the  court  saying: 

"Whether  rightfully  or  wrongfully  done,  it  is 
useless  for  us  now  to  undertake  to  determine, 
for  appellees  cannot  now  be  restrained  from 
doing  that  which  they  have  already  done. 
Should  this  cause  be  remanded  to  the  trial 
court,  upon  its  being  made  to  appear  that  the 
bonds  have  been  issued  and  sold,  it  coold  only 
dismiss  it,  or  render  judgment  for  appellees." 

For  other  cases  upon  this  question,  see 
Mlchle's  Texas  Digest,  vol.  1,  pp.  365,  367, 
and  Corpus  Juris,  vol  4,  pp.  1135,  1136,  and 
note  28. 

We,  therefore,  conclude  that  there  is  now 
no  controversy,  so  far  as  the  injunction  suit 
Is  concerned,  that  can  be  determined  by  the 
Supreme  Court. 

The  second  case  mentioned  in  the  caption 
arose  In  the  county  court  of  McLennan  coun- 
ty upon  a  contest  died  by  the  hardware  com- 
pany to  an  application  of  the  administrator 
to  sell  the  land  in  question  for  the  purpose 
of  paying  debts  of  the  deceased.  The  Court 
of  Civil  Appeals  remanded  the  case  to  the 
district  court,  with  Instructions  to  try  the 
Issue  as  to  the  present  availability  of  certain 
personal  property  as  assets  In  the  hands  of 
the  administrator,  before  resorting  to  a  sale 
of  the  real  estate.    204  S.  W.  798. 

The  record  In  this  case  shows  the  follow- 
ing facts: 

C.  R.  Phillips  died  Intestate  on  September 
10,  1913;  and  on  November  3d  following  J. 
E.  Brown  was  appointed  administrator  of 
his  estate  by  the  county  court  of  McLennan 
county.  On  November  23,  1913,  the  admin- 
istrator filed  an  inventory,  appraisement, 
and  list  of  claims  of  the  estate,  listing, 
among  other  property,  certain  personal  prop- 
erty, consisting  of  live  stock  and  farming 
implements,  appraised  at  $1,895  in  the  aggre- 
gate. As  to  this  personal  property,  the  In- 
ventory states: 

"In  making  this  Inventory  it  is  proper  to 
state  to  the  court  that  Earnest  PblUipa,  a  son 
of  the  deceased,  claims  to  own  the  following 
items  of  personal  property  in  tlie  foregoing 
inventory." 

This  Is  followed  by  a  list  of  the  personal 
property  referred  to.  This  Inventory  was 
approved.  On  December  10,  1913,  Earnest 
Phillips  filed  in  the  county  court  a  petition 
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seeking   to  have  the  administrator  deliver 
this  property  to  him,  he  clainiJng  to  be  the 
owner  thereof.     Upon  hearing  of  this  peti- 
tion, the  court  on  January  17, 1914,  adjudged 
the  property  to  belong  to  Earnest  Phillips, 
subject,  however,  to  a  mortgage  in  favor  of 
the  First  National  Bank  of  McGregor,  and 
ordered  it  turned  over  by  the  administrator 
to  Earnest  PhUlips.     There  was  no  appeal 
from  this  order.     On  April  3,  1914,  the  ad- 
ministrator  Brown  filed  an  application  to 
sell   the   land   in  question,   which  appeared 
from  the  orders  of  the  court  and  the  several 
reports  of  the  administrator  to  be  the  only 
property  of   the   estate   not   converted   into 
cash.     It  was  also  shown  that  the  cash  on 
hand  was  not  sufficient  to  pay  the  debts  of 
the  estate.     This  application  was  contested 
by  the  hardware  company  as  owner  of  the 
interest  in  the  land  of  three  of  the  heirs  un- 
der the  foreclosure  above  referred  to.    The 
j  pleadings  upon  this  contest  are  rather  vo- 
;  luminous,   and   we  deem  it   unnecessary  to 
I  notice  them,   further  than  to  state  that  It 
I  was   contended  by  the   hardware  company 
!  that  the  order  finding  that  the  personal  prop- 
I  erty  above  referred  to  belonged  to  Earnest 
I  Phillips,  and  requiring  the  administrator  to 
i  turn  it  over  to  him,  was  void ;    that  this 
•  property  still  constituted  an  asset  of  the  es- 
I  tate,  and  that  the  administrator  should  be 
[required  to  make  good  the  appraised  value 
I  thereof,  the  result  of  which  would  be  that 
I  there  would  be  no  necessity  to  sell  the  real 
I  estate.   As  we  construe  the  pleadings  of  both 
I  parties.  It  was  conceded  that  the  admlnls- 
j  trator  had  complied  with  the  order  of  the 
!  court,  and  that  the  personal  property  had 
{ been  turned  over  to  Earnest  Phillips  under 
:  said  order,  and  was  no  longer  in  the  cus- 
i  tody  of  the  administrator. 
I     On  February  14,  1916,  upon  hearing  of  the 
;  application  to  sell  the  real  estate,  the  court 
iheld  that  the  contest  of  the  hardware  com- 
j  pany  showed  no  sufficient  grounds  for  set- 
i  ting  aside  the  previous  orders  of  the  court 
jhad  in  the  administration,  sustained  a  gen- 
jeral  demurrer  to  the  contest,  granted  the 
j  application  of  the  administrator,  and  ordered 
.  the  property  sold.  •  The  hardware  company 
I  appealed   from    this   order  to   the   district 
!  court,  but  before  the  matter  was  tried  In 
I  that    court    the   administrator   Brown   died, 
;  a"nd  J.  F.  Cavitt  was  appointed  administra- 
;  tor  de  bonis  non.    Cavitt  qualified  and  filed 
an    inventory,    appraisement,    and    list  'of 
claims  showing  that  the  only  property  which 
come  into  his  hands  as  administrator  was 
cash  amounting  to  $79.14,  of  which  $54.14 
was  balance  in  the  hands  of  Brown  at  the 
time  of  his  death.    This  inventory  contains 
the  following: 

"All  of  the  balance  of  the  property  originally 
belonging  to  the  estate  has  been  disposed  of 
pursuant  to  the  orders  of  this  court  in  due 
course  of  administration  by  J.  E.  Brown,  so  far 
as  the  knowledge  of  the  afSant  eztenda." 
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No  objection  appears  to  bare  been  made 
to  this  Inventory. 

The  district  conrt,  upon  hearing  of  the 
application  for  the  sale  of  the  real  estate, 
held  that  the  exceptions  of  the  administra- 
tor, which  were  Joined  in  by  the  First  Na- 
tional Bank  of  McGregor,  one  of  the  chief 
creditors  of  the  estate,  were  not  well  taken, 
and  denied  the  application  for  sale  of  the 
real  estate,  and  certified  his  ruling  to  the 
county  court  From  this  Judgment  the  ad- 
ministrator Oavltt  and  the  bank  appealed. 

The  Court  of  Civil  Appeals  of  the  Third 
District  reversed  the  Judgment  of  the  dis- 
trict court,  and  remanded  the  cause,  with 
instructions  to  try  the  issue  as  to  the  pres- 
ent arailablUty  of  the  personal  property  as 
assets  in  the  hands  of  the  administrator 
Gavltt,  and  to  enter  Judgment  for  or  against 
said  administrator,  according  as  such  facts 
should  be  found  in  his  favor  or  against  him. 

The  following  conclusions  reached  by  the 
Court  of  Civil  Appeals,  in  our  opinion,  are 
correct: 

[3]  1.  That  personal  property  is  the  pri- 
mary fund  for  the  payment  of  the  debts  of  a 
decedent.  Mlnter  t.  Burnett,  90  Tex.  248,  38 
S.  W.  350. 

[4]  2.  That  the  county  court  was  without 
Jurisdiction  to  determine  the  title  to  the 
personal  property  upon  the  application  of 
Earnest  Phillips.  Wise  v.  cyMalley,  60  Tex. 
588;  TImmlns  v.  Bonner,  58  Tex.  656;  Ed- 
wards v.  Mounts,  61  Tex.  398. 

[5]  3.  That  neither  the  original  nor  the 
corrected  inventory  is  conclusive  for  or 
against  the  administrator.  Eev.  St.  arts. 
3337-3348;  White  v.  Shepherd,  16  Tex.  168. 

[6]  We  have  readied  the  conclusion  that 
the  Court  of  Civil  Appeals  was  further  cor- 
rect in  holding  that,  if  the  personal  prop- 
erty belonging  to  the  estate  had  been  lost 
by  the  wrongful  acts  of  the  former  admin- 
istrator, this  would  present  no  reason  why 
the  land  should  not  be  sold  to  pay  the  debts 
of  the  estate,  although,  as  we  shall  show 
hereafter,  the  decisions  of  some  states  are  to 
the  effect  that  before  resorting  to  the  real 
estate,  the  creditors  would  be  required  to  ex- 
haust their  remedy  against  the  administra- 
tor and  his  bondsmen,  where  It  was  shown 
that  the '  administrator  had  wasted  the  as- 
sets of  the  estate  that  had  come  into  bio 
hands. 

We  are  of  opinion,  however,  that  the  Court 
of  Civil  Appeals  committed  error  in  remand- 
lug  the  cause  to  the  district  court  to  deter- 
mine whether  or  not  the  i)ersonal  property 
was  an  available  asset  in  the  hands  of  the 
administrator,  Cavitt.  We  think  the  record 
clearly  shows  that  the  administrator.  Brown, 
prior  to  his  death,  had  parted  with  the  pos- 
session of  the  personal  property  by  delivering 
it  to  Earnest  Phillips  under  the  order  of 
the  county  court;  and  it  certainly  clearly 
appears  from  the  inventory  of  the  adminis- 
trator Cavitt  that  this  personal  property 
never  came  into  his  bands.    The  question. 


therefore,  presents  Itself  whether  creditors 
can  be  delayed  in  the  paymoit  of  their  debts 
to  await  the  determination  of  the  ownership 
of  the  personal  property,  which  has  been 
turned  over  to  Earnest  PliiUips,  or  the  de- 
termination of  the  liability  of  the  sureties 
of  the  former  administrator  for  wrongfnUy 
delivering  said  property  to  Earnest  Phillips. 
As  we  nnderstand  the  opinion  of  the  Court  of 
Civil  Appeals,  the  sale  of  the  real  estate  can- 
not be  delayed  on  these  accounts. 

[7]  Article  3235,  Revised  Statutes,  pro- 
vides that  all  property  of  the  deceased,  ex- 
cept that  whldi  is  exempt,  shall  be  sabject 
to  the  payment  of  his  debts,  and  gives  to 
the  administrator,  when  appointed,  the  right 
to  its  possession.  As  we  have  seen  above, 
the  personal  estate  is  the  primary  fond  for 
the  payment  of  debts.  This  latter  rale,  how- 
ever, la  not  the  creature  of  a  specific  stat- 
ute, but  is  the  aH>Ucation  of  the  conmuw 
law.  We  have  reached  the  conclusion  that, 
under  the  weight  of  authority,  and  upon  prin- 
ciple, this  rule  should  not  be  interpreted  to 
mean  that  the  personal  property  belonging 
to  the  estate  should  be  exhausted  in  the 
sense  that,  before  resort  can  be  had  to  the 
real  estate,  all  of  the  personal  assets 'should 
be  reduced  to  possession  by  the  administra- 
tor. We  have  not  found  that  this  spedflc 
question  has  been  decided  in  this  state. 

A  case  which  has  been  often  cited  by  text- 
writers  is  that  of  Clanmorrls  v.  Bingham,  1 
Molloy'a  R^orts,  514,  where  the  qaestion 
here  under  ccmslderation  was  directly  in- 
volved. In  that  case  the  liOrd  Chancellor 
of  Ireland  Bays: 

« 

"There  ia  a  deficiency  of  personal  assets, 
when  there  is  a  deficiency  of  immediately 
available  personal  assets  to  pay  a  creditor. 

"A  creditor  is  not  to  wait  for  payment  at- 
tendant on  the  ultimate  solvency  of  securities 
belonging  to  the  testator— I  have  known  that 
acted  on  20  times.  No  matter  how  soon  as- 
sets may  be  likely  to  come  in,  or  rents  to 
amount  to  the  sum  necessary,  a  creditor  shall 
not  be  obliged  to  wait  beyond  the  shortest 
reasonable  time.  It  is  sometimes  said  tliat  the 
care  which  the  conrt  takes  of  the  interest  of 
minors  will  influence  it  in  this  point.  Bat  de- 
laying creditors  Is  no  part  of  the  court's  duty 
for  the  protection  of  minors'  interest.  That  is 
a  protection  the  conrt  has  no  right  to  give. 

"The  conrt  has  two  points  to  consider:  First, 
that  there  is  a  debt  presently  due;  and,  second, 
not  to  sell  real  estate,  while  there  is  personalty 
available.  But  this  does  not  mean  that  if  debts 
are  due  to  the  estate,  the  creditor  is  not  to  be 
satisfied  until  they  are  collected.  The  court 
will  order  immediate  application  of  such  funds 
as  are  immediately  available,  and  then  resort 
to  the  real  estate,  without  waiting  for  the 
coming  in  of  other  personal  effects,  which  ma; 
become  capable  of  being  applied  within  a  short- 
er or  longer  period  of  time." 

The  same  rule  was  announced  In  Bridge  v. 
Swain,  3  Bedf.  Sur.  (N.  T.)  487.  In  that  case 
certain  claims  were  listed  as  assets  of  tbe 
estate^  and  it  was  contended  that  these  a» 
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aeta  should  be  exbaosfced  before  a  sale  of 
the  real  estate.    The  court,  however,  says: 

"It  aeems  to  me  that  the  asMts  had  in 
view  by  the  statute  are  not  what  shall  be  deem- 
ed assets  for  the  purpose  of  the  inventory,  but 
the  amount  of  personal  property  converted  into 
money  or  immediately  available  which  has  ac- 
tually come  into  the  hands  of  the  executor  or 
administrator.  The  doubtful  and  worthless 
debts  are  to  be  inventoried,  and  are  assets  to 
be  accounted  for,  but  if  not  collected  at  the 
time  of  making  such  an  application  as  this, 
clearly  the  possiliility  of  their  ultimate  recov- 
ery cannot  be  alleged  in  bar  of  this  proceeding. 
The  courts  have  repeatedly  held,  as  shown  by 
the  authorities  cited  by  the  counsel  for  the  pe- 
titioner, that  debts  due  to  the  testator,  only 
recoverable  by  suits,  are  not  assets  to  be 
charged  as  in  his  hands  untH  the  actual  receipt 
of  them  by  him.  •  •  •  I  do  not  think  I  can 
compel  creditors  to  await  the  doubtful  issue  of 
that  litigation.  They  have  rights  to  be  protect- 
ed, as  well  as  heirs  at  law  and  devisees." 

In  the  case  of  BllekensderfTer  t.  Hamia, 
decided  by  the  Snprone  Ck>ttrt  of  Missouri 
(1910)  281  Mo.  93,  132  S.  W.  67S,  the  execu- 
tor bad  delivered  to  a  representatlTe  of  one 
of  tbe  heirs  certain  funds  at  the  estate  which 
were  sufficient  to  discharge  tbe  debts.  Tbe 
conrt  say: 

"The  question  is:  Were  the  creditors  com- 
pelled to  sue  Hanna,  or  the  bondsmen  of  Jones, 
the  executor,  who  had  died,  for  this  fSOO  be- 
fore they  could  resort  to  the  real  estate?  We 
tliink  not.  We  think  the  principle  was  properly 
ruled  in  Van  Bibber  v.  Julian,  SI  Mo.  loc.  cit. 
025,  wherein  on  a  like  contention  this  conrt 
said  it  would  not  require  a  creditor  'to  resort  to 
a  qpit  on  the  bond  of  the  administrator,  with 
the  trouble,  expense,  and  delay  incident  there- 
to,' before  proceeding  for  an  order  for  the  sale 
of  real  estate.  While  the  statute  wisely  re- 
quires the  personal  estate  to  be  applied  4rst  to 
the  payment  of  debts  of  the  deceased,  a  cred- 
itor should  not  be  relegated  to  an  action  on  the 
bond  for  waste  or  a  misappropriation  for  which 
he  is  in  no  way  responsible." 

In  tbe  case  of  the  Estate  of  Adam  Frits, 
83  N.  J.  Eq.  610,  91  Atl.  1017,  It  was  hdd  that 
a  creditor  could  not  be  delayed  In  an  ap- 
plication to  sell  real  property  belonging  to 
the  estate  of  the  decedent  merely  by  show- 
ing that  an  estate  of  which  the  creditor  was 
executrix  was  a  debtor  of  the  former  estate 
In  an  amount  sufficient  to  satisfy  her  claim. 

In  American  &  English  Ency.  of  liaw  (2d 
Ed.)  vol.  11,  pp.  1066,  1067,  It  18  said: 

'The  preponderance  of  authority,  however, 
seems  to  establish  the  rule  that  creditors  are 
not  to  be  defeated  by  the  neglect  or  mistake  of, 
the  penonal  representatives  of  tbe  deceased 
debtor,  but  that  a  sale  of  the  real  estate,  in  case 
the  personalty,  originally  sufficient  for  the  pay- 
ment of  debts,  has  become  insufficient  by  rea- 
son of  a  devastavit,  will  not  be  ordered  until 
the  creditors  have  exliausted  their  remedy 
against  the  executor  or  administrator  and  the 
■nrenes  on  Ills  bond." 
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[I,  (]  In  support  of  tbe  text  cases  are  cit- 
ed from  Alabama,  Massachusetts,  North  Car- 
olina, and  an  early  case  in  Missouri.  As 
we  hove  seen  above^  however,  a  recent  case 
in  Missouri  seems  to  hold  tbe  contrary  doc- 
trine, at  least  as  applied  to  devastavit  of  a 
former  executor.  It  Is  very  often  tbe  case 
that  special  statutes  may  furnish  a  reason 
for  decisions  In  matters  of  administration,  es- 
pecially with  regard  to  sales  of  property  by 
administrators,  and  we  doubt  the  correctness 
of  this  rule  as  applied  to  administration  in 
this  state.  The  administrator  is  not  tbe 
agent  of  the  creditors,  but  Is  an  officer  of  the 
court.  All  the  property  of  tbe  deceased,  not 
exempt,  is  by  statute  made  subject  to  tbe 
payment  of  debts,  and  we  see  no  ajsple  rea- 
son why  a  creditor  should  be  delayed  to 
await  tbe  action  on  the  bond  of  an  admin- 
istrator who  has  committed  a  devastavit  any 
more  than  to  require  a  creditor  to  await  the 
determination  of  any  other  claim  Ui  favor  of 
the  estate.  When  on  adpiinlstrator  dies,  or  la 
removed,  the  court  has  no  further  power 
over  him,  and  his  liability  and  that  of  his 
bondsmen  to  the  estate  is  upon  the  same 
footing  as  that  of  any  other  creditor.  How- 
ever, the  decision  of  this  question.  In  our 
judj^ent,  is  not  essential  to  a  correct  dis- 
position of  the  present  case.  Here  the  ques- 
tion as  to  whether  the  former  administrator 
has  committed  a  devastavit,  and  whether 
there  will  be  any  liability  upon  tbe  bond,  Is 
by  no  means  certain,  and  this  Is  a  question 
which  could  not  be  determined  by  tbe  coim- 
ty  court  under  tbe  authorities  above  cited. 
It  could  only  be  determined  by  suit.  Tbe 
district  court  on  appeal  In  the  present  pro- 
ceeding has  no  greater  power  than  the  coun- 
ty court  would  have  originally.  We  do  not 
believe  that  the  creditors  should  be  required 
to  postpone  the  collection  of  their  debts  un- 
til this  doubtful  litigation  should  be  deter^ 
mined  by  tbe  court  of  last  resort  Tbe  de- 
fendant in  error  stands  in  no  better  position 
In  this  regard  than  the  original  heirs,  whose 
title  to  the  land  it  has  acquired  through  at- 
tachment proceedings.  In  resorting  to  this 
land  as  payment  for  its  delit,  the  hardware 
company  was  charged  with  knowledge  that 
the  property  was  subject  to  the  payment  of 
debts  of  the  deceased  In  the  hands  of  the  ad- 
ministrator, and  that  it  was  acquiring  only 
such  Interest  as  Its  debtors  had  In  the  prop- 
erty subject  to  administration. 

[10,11]  There  Is  another  ground  on  which 
we  think  the  order  of  the  county  court  for 
tbe  sale  of  the  real  estate  should  be  upheld. 
It  is  true  that  the  Inventory  is  not  conclu- 
sive upon  the  heirs  or  administrator,  upon 
the  question  of  title;  but  the  county  conrt, 
in  so  far  as  the  administration  of  the  estates 
of  decedents  Is  concerned.  Is  a  court  of  gen- 
eral jurisdiction.  It  has  jurisdiction  to  sell 
property  for  the  payment  of  debts,  and  Its 
judgment  In  this  regard,  where  jurisdiction 
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over  an  estate  la  once  acquired,  Is  as  binding 
as  that  of  any  other  court,  and  not  subject 
to  collateral  attack.  In  the  proper  admin- 
istration of  an  estate  It  Is  necessary  that 
there  should  be  some  guide  by  which  the  court 
can  determine,  for  the  purposes  of  adminis- 
tration, what  property  belongs  to  the  estate 
and  should  come  under  Its  Jurisdiction.  We 
think  that  the  Inventory  provided  for  by 
statute  should,  at  least  prima  fade,  be  a 
guide  for  the  court  In  this  regard.    Chapter 

10,  title  52,  Revised  Statutes,  requires  the 
administrator  to  file  an  inventory,  appraise- 
ment, and  list  of  claims.  This  Is  to  be  sworn 
to  by  the  administrator  and  the  appraisers, 
and  must  be  approved  by  the  court  The  cor- 
rectness of  the  Inventory  may  be  questioned 
by  any  one  Interested  In  the  estate,  and  the 
court  may  of  Its  own  motion  disapprove  the 
Inventory  and  appraisement,  and  appoint 
new  appraisers.  There  is  ample  provision 
made  for  the  correction  of  the  inventory  and 
for  the  requirement  of  additional  liven* 
torles.  The  only  limitation  upon  the  power 
of  the  court  in  this  regard  appears  to  be 
found  in  article  3347,  which  provides  that 
there  shall  only  be  one  reappralsement  Ar- 
ticle 3.385  provides  that  subsequent  adminis- 
trators shall  mak»  and  return  to  the  court 
an  inventory,  appraisement,  and  list  of 
claims  of  the  estate  within  one  month  after 
being  qualified,  in  like  manner  as  required  of 
original  executors  and  administrators;  and 
they  shall  also  In  like  manner  return  addi- 
tional Inventories  and  list  of  claims. 

In  Cllfflet  V.  Willis,  74  Tex.  245,  11  S.  W. 
1105,  it  was  held  that  no  land  can  be  sold 
until  after  it  has  been  Inventoried  and  ap- 
praised; and  It  was  further  held  that  pro- 
ceedings to  compel  an  additional  Inventory 
cannot  be  properly  included  in  a  proceeding 
to  c(Hnpel  an  exhibit  of  the  true  condition 
of  the  estate,  but  that  this  should  be  done  by 
requiring  an  additional  Inventory. 

In  Altgeld  V.  Bank,  98  Tex.  265,  83  S.  W. 

11,  Judge  Brown  in  rendering  the  opinion 
said: 

"The  court  can  regularly  order  the  sale  of 
property  oily  after  it  has  been  inventoried  and 
appraised  as  required  by  law;  hence  the  admin- 
iatrator  could  not  get  an  order  of  the  court  to 
sell  property  which  could  not  be  placed  upon 
the  inventory  of  the  estate." 

In  Johnson  v.  Morris,  45  Tex.  463,  It  was 
held  that  the  inventory  is  prima  facie  evi- 
dence of  the  property  of  the  estate  coming 
into  the  hands  of  the  administrator. 

[12,13]  While  the  particular  question  we 
are  considering  was  not  Involved  in  the  de- 
cisions above  quoted  from,  we  think  the  ex- 
pressions of  the  court  in  these  cases  lead  to 
the  conclusion  that  the  Inventory  is  the  guide 
to  the  court  in  determining  the  property  of 
the  estate  In  administration  which  should 
be  resorted  to  for  the  payment  of  debts.    All 


parties  interested  In  tbe  estate  have  tbe  right 
to  be  heard  upon  the  correctness  of  the  In- 
ventory; and,  while  the  inventory  is  not  con- 
clusive i^)on  any  of  the  parties  as  to  title 
to  tbe  property,  there  should  be  some  means 
whereby  the  probate  court  In  the  administra- 
tion of  tbe  estate  can  determine  upon  an  ap- 
plication for  sale  what  property  belongs  to 
the  estate  and  is  subject  to  sale,  without 
having  to  require  the  administrator  to  re- 
sort to  some  other  court  to  determine  that 
question.  The  correctness  of  the  ooncluslon 
of  the  county  Judge  npon  mattetB  arising  In 
connection  with  the  inventory  is  reviewable 
In  like  manner  as  other  orders  made  in  the 
administration  of  the  estate.  In  the  pres- 
ent case,  the  administrator  Brown,  while  In- 
ventorying the  personal  property,  apprised 
the  court  that  it  was  claimed  by  Earnest 
Phillips.  The  latter  at  once  made  applica- 
tion to  the  court  to  have  the  property  tamed 
over  to  him ;  tbe  court  granted  the  applica- 
tion, and  the  administrator  complied  wiUi  it 
No  question  was  raised  as  to  tbe  correctness 
of  this  conclusion.  We  think  the  effect  of 
this  order  was  to  eliminate  tills  property 
from  the  Inventory,  at  least  until  some  ac- 
tion was  taken  in  a  court  of  competent  Jorls- 
diction  to  recover  it  or  Its  value,  for  the 
estate.  But  aside  from  this,  it  Is  clear  that 
at  the  time  the  district  court  entered  its 
order  denying  the  application  for  sale,  the 
property  was  not  only  not  in  the  hands  of 
the  administrator,  but  was  not  a  part  of 
the  inventory.  The  administrator  de  bonis 
non  had,  in  compliance  with  the  statute, 
filed  an  inventory,  appraisement,  and  list 
of  claims  showing  all  the  property  coming 
Into  his  hands.  No  reference  is  made  in 
said  Inventory  to  this  personal  property.  No 
objection  was  made  to  this  inventory.  We 
are  clearly  of  opinion  that  under  this  state 
of  facts  the  hardware  company  cannot,  by 
way  of  contest  of  an  application  for  sale  by 
the  administrator,  inject  the  issue  .of  the 
correctness  of  the  Inventory.  Tbe  statutes 
above  referred  to  afford  ample  relief  to  those 
Interested  In  the  estate,  but  this  relief  must 
be  exercised,  in  onr  opinion,  by  a  direct  at- 
tack upon  the  Inventory,  and  not  In  a  con- 
test of  an  application  to  sell  real  estata 

We  conclude  that  the  Judgments  of  the 
Oonrt  of  Civil  Appeals  and  district  court 
Should  be  reversed,  and  both  causes  remand- 
ed to  the  district  court  with  Instructions  to 
dismiss  the  Injunction  suit  and  to  make 
such  order  on  the  application  to  sell  tbe  land 
OS  should  have  been  made  by  the  county 
court  sitting  in  probate,  treating  the  contest 
as  averring  no  sufficient  grounds  for  refus- 
ing the  application. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entwed  as  tbe  Judgment 
of  tbe  Supreme  Coort 
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he  shows  that  he  has  rigntSi  claims,  or  interests 
et  al.  which  would  be  prejudiced  or  injuriously  affect- 

ed bj  its  enforcement 


(CommiBsion  of  Appeals  of  Texas,  Section  A. 
Jtme  4,  1919.) 

1.  £x£ot7tob8  ard  aduini8tbat0b8  ®=3349(2) 
— Sau:  undkb  Obsxb  of  Coubt— Coli^tkb- 
Ai.  Attack. 

In  a  collateral  proceeding,  no  presumption 
can  be  indulged  against  the  vcjidity  of  an  order 
of  the  probate  court  directing  a  sale  of  lands. 

2.  EXECTTTOBS  AND  ASiaNISTEATOSS  <Ss>349(2) 

— Obdeb  roB  Sau;  of  Land  to  Fat  Dbbts— 

ESTABUISBMENT    OT    CLAIMS  —  VAUDITT    OV 

ORDEB— COLLATEBAL   ATTACK. 

An  order  of  sale  of  land  to  pay  a  daim, 
made  by  the  connty  court  on  an  application  un- 
der Bev.  fit.  1911,  arts.  3489,  3490,  is  not  void 
and  snbject  to  collateral  attack  because  the 
claim  was  not  then  established,  ,wbere  the  rec- 
ord shows  subsequent  establishment,  dassifica- 
tion,  and  payment,  and  therefore  its  existence. 

3.  Htjsbawd  and  Wira  «=»27e(6)— Cowiruin- 
TT  Pbopebty — Administbation— Sale— Ex- 
istence or  CouMUNiTT  Debts. 

Where  a  wife  died  prior  to  her  hasband  and 
their  estates  were  combined,  persons  claiming 
under  sale  by  the  execntor  or  administrator  of 
the  husband's  estate,  in  order  to  establish  title 
to  the  interest  of  the  heirs  of  wife,  most  prove 
the  existence  of  the  commnnlty  debts  at  date 
of  the  sale. 

4.  HufiBAND  AND  Wife  «=5>278(6)  —  Com- 
bined Estates— Sale  or  Lands— Tttlk  or 
Pubchaseb. 

Where  plaintiffs  proved  the  existence  of 
commnnity  debts  established  by  suit,  dassifled 
in  the  estate  of  deceased  husband  and  one-half 
thereof  paid  out  of  the  consolidated  estates  of 
the  deceased  husband  and  deceased  wife,  the 
lands  being  sold  prior  to  the  opening  of  ad- 
ministration on  the  wife's  estate  and  not  in- 
ventoried as  a  part  thereof,  and  the  proceeds  of 
the  sale  formed  assets  of  the  consolidated  estates 
and  entered  into  the  amount  distributed  to  the 
heirs  of  both,  held,  in  view  of  the  record,  that 
the  sale  by  the  executor  of  the  estate  of  deceased 
husband  was  valid,  vesting  purchaser  with  title 
of  both  of  the  estates. 

5.  JuDSMXNT  ^=>712— Judgment  in  Fobkxb 
Suit  Between  Some  op  the  Pabttbs— Evi- 
dence or  Title. 

In  an  action  of  trespass  to  try  title,  a  judg- 
ment in  another  proceeding  vesting  in  one  of 
plaintiffs  an  undivided  interest  in  the  land  in 
controversy,  was  admissible  as  a  link  in  plain- 
tiffs chain  of  title,  notwithstanding  defendants 
were  not  parties  to  that  suit,  and  such  judg- 
ment, in  connection  with  the  decree  of  partition 
and  sale  by  an  executor,  held  to  establish  title 
in  plaintiffs. 

6.  Judqment  «=>486(1)— Binding  upon  Pab- 
TIE8  —  Oollatebal  Attack  bt  Stbanoeb— 
Pbejudicb  to  Claims. 

While  a  judgment  binds  only  the  parties 
thereto  and  those  in  privity  with  them,  it  is  not 
subject  to  collateral  attack  by  a  stranger  unless 


7.  Judgment  «=»501— Tauoitt— Ebboneoub 
View  or  Law— Collatebal  Attack. 

A  judgment  based  upon  an  erroneous  view 
of  the  law  is  not  for  that  reason  void  and  sub- 
ject, to  collateral  attack. 

8.  Estoppel  4=397— Theobt  of  Fobmbb  Suit 
Bktween  One  ox  the  Pasties  and  Anoth- 
XB— Estoppel  to  Assebt  Contraby  Theobt. 

In  trespsss  to  try  title,  defendants  not  be- 
ing parties  to  a  suit  of  plaintiffs  against  pur- 
chaser, plaintiffs  are  in  no  manner  estopped  to 
assert  another  and  contrary  theory,  from  that 
upon  which  they  recovered  from  the  purchaser, 
upon  which  to  base  a  recovery  against  defend- 
ants. 

9.  Tbespasb  to  Tbt  Title  «=>6(2)— Neces- 
sity OF  Title  in  Plaintiffs  —  Tbansfeb 
Pendente  Lite  —  Judgment  Inubino  to 
Grantee's  Benefit. 

While  the  plaintiffs  In  trespass  to  try  title 
must  have  title  at  the  commencement  of  the 
suit,  and  one  without  title  cannot  sue  for  the 
use  of  another,  in  such  acdon,  a  conveyance 
pendente  lite  by  plaintiff  does  not  affect  the 
progress  or  determination  of  the  suit,  and  gran- 
tee is  bound  by  the  judgment  rendered,  and  a 
judgment  for  plaintiff  inures  to  grantee's  bene- 
fit, and  such  conveyance  does  not  constitute  an 
outstanding  title. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judidal  District. 

Trespass  to  try  title  by  LUUan  Vineyard 
and  others  against  Fannie  W.  Heard  and 
others  In  whidi  Anna  W.  Vineyard  and  an- 
other intervened  and  adi^ted  plaintiffs' 
pleadings.  Judgment  that  plaintiffs  and 
interveners  recover  Interest  in  lands  to 
whldi  parties  had  Died  disclaimers,  but  that 
they  take  nothing  as  agnlnst  any  of  the  oth- 
er parties,  and  plaintiffs  appealed  to  the 
Court  of  Civil  Appeals,  where  the  judgment 
of  the  district  court  was  reversed  in  part, 
and  Judgment  rendered  for  plaintiffs  (167  S. 
W.  22),  and  defendants  bring  error.  Judg- 
ment of  the  Court  of  Civil  Appeals  affirmed. 

Wilson,  Dabney  &  King,  of  Houston,  and 
E.  A.  Stevens,  of  Bockport,  for  plaintiffs  in 
error. 

Flset,  McClendon  &  Shelley,  of  Anstln, 
for  defendants  in  error. 

SONFIELD,  P.  J.  Action  in  trespass  to 
try  title  Instituted  by  LllUan  Vineyard,  J.« 
M.  Thornton,  Mattie  B.  Iglehart  and  hus- 
band, and  K.  J.  Edwards,  plaintiffs,  against 
Fannie  W.  Heard  and  husband,  W.  J.  J. 
Heard,  and  Bob  Ji^nson,  defendants,  for  the 
recovery  of  an  undivided  11/24  interest  in 
certain  tracts  of  land  out  of  what  is  known 
as  the  "Lamar  Peninsula."  By  amendment, 
J.  M.  Brundrett  was  made  a  party  defend- 
ant, and  Judgment  of  partition  prayed  for  as 
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against  him.  Heard  and  Johnson  pleaded 
not  guilty,  and  answered  that  subsequent  to 
the  Institution  of  the  suit  UlUan  Vineyard 
had  executed  a  deed  to  her  mother,  Anna  W. 
Vineyard,  and  her  brother,  S.  H.  Vineyard, 
conveying  to  them  all  her  interest  in  the 
lands  sued  for.  Anna  W.  Vineyard  and  S.  H. 
Vineyard  intervened  in  the  suit,  adopting  as 
their  own  the  pleadings  filed  by  the  plain- 
tiffs. Brundrett  answered  by  general  denial 
and  a  special  plea  that  the  land  in  question, 
so  far  as  It  Included  lands  set  apart  to  James 
B.  Wells,  Sr.,  in  a  partition  of  the  Lamar 
tract,  was  acquired  by  him  with  the  com- 
munity funds  of  himself  and  deceased  wife, 
Hannah  Brundrett,  and  that  her  children 
had  an  interest  therein,  and  he  prayed  that 
they  be  made  parties.  The  children  Inter- 
vened, setting  up  their  Interest  In  the  land. 
James  B.  Wells  filed  a  plea,  claiming  an  in- 
terest through  purchase  by  himself  and  W. 
J.  J.  Heard  from  Mrs.  Hynes,  a  daughter  of 
Hannah  Brundrett. 

The  cause  was  tried  by  the  court  without 
a  jury,  and  Judgment  rendered  that  plain- 
tiffs and  interveners,  Anna  W.  and  S.  B. 
Vineyard,  recover  an  11/24  Interest  In  the 
lands  to  which  parties  had  filed  disclaimers, 
and  that  they  take  nothing  as  against  any  of 
the  other  parties.  The  cause  was  held  on  the 
docket  for  the  purpose  of  partition.  On  ap- 
peal, the  judgment  of  the  district  court  was 
reversed,  and  Judgment  rendered  for  the 
plaintiffs.    167  S.  W.  22. 

The  facts  are  set  out  fully  in  tiie  state- 
ment of  the  case  by  the  Court  of  Olvll  Ap- 
peals. The  following  are  the  pertinent  facts 
taken  in  the  main  from  such  statement: 

The  title  to  parts  of  and  Interests  in  the 
Lamar  Peninsula  has  been  before  our  courts 
In  the  following  cases:  Vineyard  v.  O'CJon- 
nor,  00  Tex.  89,  86  a  W.  424;  O'Connor  v. 
Vineyard,  91  Tex.  488,  44  S.  W.  485;  ^Mn©- 
yard  v.  Brundrett,  17  Tex.  Civ.  App.  147,  42 
S.  W.  282.  The  last-cited  case  invdvee  the 
very  lands  and  Interests  therein  in  contro- 
versy in  this  suit.  Each  of  the  other  cases 
has  an  indirect  bearing  upon  this  contro- 
versy. 

J.  W.  Byrne,  the  grandfather  of  Anna  W. 
Vineyard,  at  one  time  owned  the  whole  of 
the  peninsula.  At  the  time  of  his  death,  be 
owned  27/144;  Allen  and  Hale,  27/144; 
Samuel  Colt  or  his  heirs,  78/144;  and  E. 
WllUams,  12/144.  The  interest  of  the  Colt 
heirs  passed  1/2  or  39/144  to  Allen  and 
Hale,  the  other  1/2  or  39/144  to  Anna  W. 
Vineyard,  the  conveyance  to  Anna  W.  Vine- 
yard being  made  in  settlement  of  a  claim 
held  by  the  Byrne  estate  against  the  Colt 
estate.  The  Allen  Interest  passed  to  James 
B.  Wells,  Sr.  J.  W.  Byrne  died  prior  to 
May,  1862,  testate.  His  will  was  probated, 
and  Ann  Willie  Byrne  (afterwards  Vine- 
yard) and  her  mother,  Ann  E.  Byrne,  were 
made  the  residuary  legatees  and  dev- 
isees.    J.   W.   Vineyard,  the  administiiator 


de  bonis  non  of  the  Byrne  estate,  was  regu- 
larly authorized  to  sell  all  the  interest  of 
the  estate  in  the  Lamar  peninsula.  He 
thereafter  made  the  sale  to  S.  C.  Vineyard, 
which  was  duly  reported  and  confirmed  on 
May  28,  1872.  S.  O.  Vineyard  conveyed  the 
interest  thus  acquired  to  Samuel  Harvey 
Vineyard  by  deed  dated  the  8th  day  of 
October,  1873,  and  filed  for  record  the  same 
day.  Samuel  Harvey  .Vineyard  subse- 
quently COTJveyed  same  to  Lillian  Vineyard, 
one  of  the  plaintiffs  herein,  and  under  whom 
the  other  plaintifCs  and  interveners  claim. 

In  1870,  a  suit  entitled  Hale  v.  Vineyard 
was  filed  in  Aransas  county  for  the  purpooe 
of  the  partition  of  the  Lamar  peninsula. 
S.  O.  and  Anna  W.  Vineyard  were  parties  to 
this  suit,  but  Samuel  Harvey  Vineyard  was 
not  a  party,  though  the  deed  from  S.  C. 
Vineyard  to  him  was  duly  of  record  at  that 
time,  and  plaintiffs  claim  that  he  was  not 
represented  in  said  partition  suit.  Certain 
tracts  were  set  apart  in  severalty  to  S.  C. 
Vineyard  and  to  the  other  parties  to  said 
partition  suit,  including  James  B.  Wells,  Sr. 
Soon  after  the  decree  of  partition,  S.  G. 
Vineyard  executed  powers  of  attorney  to 
his  wife,  who  in  virtue  thereof  and  for  her- 
self conveyed  to  John  C.  Herring  the  great- 
er part  of  the  lands  set  apart  to  S.  G.  Vine- 
yard in  the  partition.  The  lands  so  convey- 
ed by  mesne'  conveyances  vested  in  D.  M. 
O'Connor,  and  were  the  subject  of  litigation 
in  the  suits  of  Vineyard  ▼.  O'Connor,  supra, 
and  O'Connor  v.  Vineyard,  supra. 

James  B.  Wells,  Sr.,  died,  testate.  In  Feb- 
ruary, 1880,  some  16  months  after  the  death 
of  his  wife,  Lydla  A.  Wells,  his  wlU  being 
duly  probated.  Thereafter  the  executor  (not 
Independent)  of  his  estate  made  application 
for  an  order  of  sale  of  the  lands  set  apart 
to  Wells  In  the  partition  proceedings.  The 
order  was  entered  and  in  virtue  thereof  tl>e 
executor  sold  and  conveyed  the  same  to  John 
M.  Brundrett.  The  sale  was  duly  retorted 
and  was  confirmed  on  November  21,  188L 

After  the  purchase  of  the  lands  by  Brun- 
drett, a  suit  was  instituted  against  him  by 
S.  C.  and  Anna  W.  Vineyard  as  guardians 
of  LUlian  Vineyard  to  recover  an  undivided 
11/24  of  said  lands.  LUllan  Vineyard  claim- 
ed titie  under  the  hereinabove  mentioned 
deed  to  her  from  Samuel  Harvey  Vineyard. 
The  11/24  sought  to  be  recovered  was  com- 
posed of  two  separate  and  distinct  fractional 
interests,  one  of  27/144  owned  by  J.  W. 
Byrne  at  his  death,  and  one  of  39/144,  being 
the  interest  conveyed  by  the  heirs  of  Samuel 
CJolt  to  Anna  W.  Vineyard. 

In  the  district  court,  Judgment  was  ren- 
dered In  favor  of  defendant  Brundrett  On 
appeal,  the  Court  of  Civil  Appeals  reversed 
the  Judgment  of  the  district  court  and  ren- 
dered Judgment  in  favor  of  Lillian  Vineyard, 
vesting  in  her  titie  to  an  11/24  undivided 
interest  in  said  lands.  Vineyard  v.  Brund- 
rett, IT  Tex.  OlT.  Aro.  147,  42  S.  W.  232. 
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Writ  of  error  was  refosed  toy  the  Supreme 
Court.  In  that  cane  the  court  held  that  the 
deed  from  the  heirs  of  Samuel  Colt  to  Anna 
W.  Vineyard,  conveying  the  39/144  intereat, 
was  In  trust  for  the  estate  of  J.  W.  Byrne, 
and  thlfl  interest,  together  with  the  27/144 
interest  owned  by  Byrne  at  the  date  of  his 
death,  pased  by  the  deed  from  the  admia- 
istrator  of  the  estate  of  Byrne  to  S.  O. 
Vineyard.  Eecovery  by  plaintiff  was  based 
<m  the  theory  that  the  partition  decree  was 
not  binding  upon  Samuel  Harvey  Vineyard, 
the  grantor  of  lilUan  Vineyard,  he  not  be- 
ing a  party  td  said  suit  or  represented  there- 
in. 

Pending  the  rait  of  Vineyard  v.  Brundrett, 
a  separate  and  distinct  suit,  involving  other 
tracts  in  the  peninsula,  was  instituted  by 
Idlllan  Vineyard,  through  her  guardians 
against  O'Connor.  In  that  case  the  oonstme- 
tlon  of  the  deed  to  the  39/144  undivided  in- 
terest in  the  peninsula  from  the  heirs  of 
Samn^  Colt  to  Anna  W.  Vineyard  was  be- 
fore the  court.  The  Court  of  Civil  Appeals 
held,  as  In  Vineyard  v.  Brundrelt,  that  the  ti- 
tle vested  In  Anna  W.  Vineyard  In  trust  for 
the  estate  of  J.  W.  Byrne.  On  writ  of  error 
the  Supreme  Court  held  that  through  the 
deed  from  the  heirs  of  Samuel  Colt  the  title 
to  a  39/144  undivided  Interest  vested  In  An- 
na W.  Vineyard  as  her  separate  property, 
and  passed  by  her  deed  for  herself  and  as  at- 
torney in  fact  for  S.  C.  Vineyard  to  John  0. 
Herring.  In  that  case  the  recovery  of  the 
Vineyards  was  limited  to  27A44. 

Defendant  Fannie  W.  Heard,  wife  of  W. 
J.  J.  Heard,  asserts  title  as  heir  of  James 
B.  Wells,  Sr.,  and  his  wife,  Lydla  A.  Wells, 
having,  apparently,  acquired  the  title  of  the 
other  heirs.  Defendant  Johnson  was  the 
tenant  of  the  Hoards.  J.  H.  Brundrett  was 
made  a  party  defendant  for  the  purpose  of 
partition.  Interveners,  James  B.  Wells  and 
the  children  of  J.  M.  Brundrett,  assert  title 
to  the  community  Interest  of  Hannah  Bruti- 
drett,  deceased  wife  of  J.  M.  Brundrett.  The 
Court  of  Civil  Appeals  having  found  that 
through  the  purchase  by  Brundrett  from  the 
executor  of  James  B.  Wells,  Sr.,  the  lands 
became  his  separate  property,  and,  no  error 
being  assigned  to  such  finding,  the  claim  of 
the  Interveners  need  not  be  further  consid- 
ered. 

The  facts  are  somewhat  complicated,  and 
many  Interesting  as  well  as  intricate  ques- 
tions are  raised,  all  such  questions  having 
been  passed  upon  by  the  Court  of  Civil  Ai>- 
peals  In  Its  opinion.  The  case,  as  viewed  by 
us,  presents  for  determination  three  ques- 
tions: The  validity  of  the  sale  by  the  exec- 
utor of  the  estate  of  James  B.  Wells,  Sr.,  to 
J.  M.  Brundrett ;  the  effect  of  the  judgment 
in  fh6  case  of  Vineyard  v.  Brundrett;  and 
the  effect  of  the  conveyance  by  plaintiff,  Lil- 
lian Vineyard,  pending  the  suit,  of  all  her  in- 
terest in  the  lands  to  Anna  W.  and  S.  H. 
Vineyard. 
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[1]  Defendants  assert  the  invalidity  pf  the 
sale  of  the  lands  by  the  executor  of  the  es- 
tate of  J.  B.  Wells,  Sr.,  to  J.  M.  Brundrett 
on  the^ound  that  the  record  affirmatively 
discloses  that  no  necessity  existed  for  such 
sale,  or  that  such  sale.  If  valid,  did  not  pass 
title  to  the  one-half  interest  of  the  heirs  of 
Lydla  A.  Wells,  wife  of  J.  B.  Wells,  Sr.,  who 
predeceased  him  some  15  months.  They  as- 
sert that  there  were  no  community  debts; 
that  all  of  the  allowed  claims  were  the  sep- 
arate debts  of  WeUs,  created  subsequent  to 
the  death  of  his  wife;  and,  as  stated  In  their 
application  for  writ  of  error  herein  and  the 
argument  accompanying  same,  "the  recorded 
application  for  sale  on  which  the  order  was 
made  showed  that  money  on  hand  of  the  es- 
tate exceeded  all  allowances  and  debts  of 
the  estate." 

In  the  exhibit  of  the  estate,  accompanying 
and  made  a  part  of  the  application  of  sale, 
the  item  of  ?2,141.65  appears  under  the  head 
of  "amount  realized  from  sale  of  personal 
property."  This  amount  was  sufficient  to 
pay  all  of  the  allowed  claims,  allowances  to 
the  children,  and  estimated  expenses.  The 
record  discloses  that  the  personal  property 
was  sold  some  months  prior  to  the  applica- 
tion for  sale  of  the  lands.  Under  the  head 
of  "property  of  the  estate  remaining  on 
hand,"  various  properties  were  listed,  but 
the  money  derived  from  the  sale  of  personal 
property  was  not  included.  From,  the  mere 
statement  In  the  exhibit  of  the  amouht  real- 
ized from  the  sale  of  personal  property.  It 
cannot  be  held  that  It  appears  affirmatively 
that  the  amount  so  realized  was  on  hand  at 
the  date  of  the  application  for  sale  of  the 
lands.  It  ml^t  under  some  circumstances 
be  so  inferred  or  presumed,  but  in  this  col- 
lateral proceeding  no  presumption  can  be  in- 
dulged against  the  validity  of  the  order  of 
the  probate  court  directing  a  sale  of  the 
lands.  Tom  v.  Sayers,  64  Tex.  339;  QuUford 
V.  Love,  49  Tex.  715. 

[2]  If,  however,  it  were  established  that 
the  money  from  the  sale  of  personal  property 
was  on  band  at  the  date  of  the  application 
for  sale,  such  amount  would  not  have  been 
sufficient  to  pay  the  claims  against  the  estate. 
In  addition  to  the  allowed  claims,  allowanc- 
es, and  estimated  expenses,  the  exhibit  dis- 
closed Claims  rejected  and  then  in  suit 
amounting  to.  $2,842.  One  of  these  claims 
was  that  of  "T.  M.  White,  note  and  interest 
about  $2,500."  Subsequent  to  the  sale  of  the 
lands  herein,  this  claim  was  reduced  to  Judg- 
ment, the  Judgment  being  In  the  sum  of  $2,- 
.185.11.  The  note  was  executed  by  James  B. 
Wells,  Jr.,  as  principal  and  James  B.  Wells, 
Sr,  and  Jno.  M.  Brundrett  as  sureties  in 
1877.  The  record  discloses  an  order  classl- 
tsiag  said  Judgment  as  a  claim  of  the  fourth 
class  and  ordering  same  paid  In  due  course 
of  administration. 

After  the  application  for  the  order  of  sale 
and  prior  to  the  execution  of  the  deed  by 


Digitized  by 


Google 


492 


212  SOUTHWESTBBN  KEPOBTBB 


(Tex. 


the  execator  of  WeUs'  estate  to  Brundrett, 
administration  was  opened  on  tbe  estate  of 
Lydla  A.  Wells,  wife  of  James  B.  Wells,  Sr. 
The  executor  of  the  estate  of  James  B.  Wells, 
Sr.,  was  appointed  administrator  of  her  es- 
tate. Thereafter  the  two  estates  were  con- 
solidated. One-half  of  the  judgment  recov- 
ered by  White  was  paid  out  of  the  consoli- 
dated estate  and  charged  In  the  final  distri- 
bution to  J.  B.  Wells,  Jr.,  primarily  liable  on 
the  note.  The  Indebtedness  was  unquestion- 
ably a  community  debt. 

At  the  date  of  the  application  and  order 
of  sale,  the  claim  had  not  been  established. 
It  was,  however,  a  claim  against  the  estate 
then  due  and  payable.  The  court  had  full 
and  complete  jurisdiction,  and  was  empower- 
ed to  order  a  sale  of  lands  belonging  to  the 
estate  for  the  payment  of  debts  of  the  estate. 
Under  article  34S9,  an  application  for  order 
of  sale  may  be  made  by  an  administrator 
when  deemed  necessary  by  him  "to  pay  the 
local  charges  and  claims  against  the  estate." 
Under  article  3490,  it  Is  provided  that  the 
application  shall  be  accompanied  by  an  ex- 
hibit "showing  fully  •  •  ♦  the  charges 
and  claims  against  said  estate  that  have  been 
approved  or  established  by  suit,  op  that  have 
been  rejected  and  may  yet  be  established, 
and  the  amount  due,  or  claimed  to  be  due,  on 
each."  The  statute  does  not  limit  the  exer- 
cise of  the  power  to  claims  established 
against  the  estate,  when  the  application  is 
made  by  an  administrator  or  executor.  The 
test  is  not  the  establishment,  but  the  exist- 
ence of  the  claim.  It  may  not  be  good  policy 
or  expedient  to  order  the  sale  of  lands  of  an 
estate  for  claims  not  then  established,  but 
it  Is  not,  inhibited  by  statute.  A  claim  may 
be  rejected  even  though  liability  Is  recogniz- 
ed, in  order  that  the  exact  amount  may  be 
ascertained,  or,  as  is  probable  with  reference 
to  the  White  claim,  to  fix  the  liability  of  oth- 
er parties  Jointly  or  otherwise  liable  with  the 
estate.  The  claim  of  T.  Bf.  WMte  was  a 
note.  James  B.  Wells,  Sr.,  and  J.  M.  Brun- 
drett were  sureties;  J.  B.  Wells,  Jr.,  being 
primarily  liable.  The  suit  upon  Uie  rejected 
claim  fixed  the  liability  of  all  the  parties  to 
the  note.  It  is  made  incumbent  upon  the 
court  to  pass  upon  the  application  for  sale 
and  to  determine  whether  a  necessity  exists 
therefor.  The  fact  that  the  administrator  or 
executor  applying  for  the  sale  must  include 
in  the  exhibit,  not  only  claims  allowed,  but 
also  claims  that  have  been  rejected  and  may 
yet  be  established,  contemplates  that  such 
rejected  claims  should  be  considered  by  the 
court  in  determining  whether  a  necessity  ex- 
ists for  such  sale. 

County  courts  in  all  matters  relating 
to  administration  of  estates  of  deceased  per- 
sons are  courts  of  general  Jurisdiction  as  to 
all  matters  within  the  scope  of  the  power 
conferred  upon  them.  The  order  of  sale  is 
a  judgment  of  such  court,  and  to  be  subject 


to  collateral  attack  most  be  shown  to  be 
void.  It  cannot  be  held  that  an  order  of  sale 
to  meet  a  claim,  not  then  allowed  or  estab- 
lished, the  record  showing  its  subsequent  es- 
tablishment, classification,  and  payment,  and 
therefore  its  existence,  la  void  and  open  to 
collateral  attack. 

[3, 4]  Lydia  A.  Wells  having  died  prior  to 
the  death  of  her  husband,  persons  claiming 
under  a  sale  by  the  executor  or  administra- 
tor of  the  husband's  estate,  in  order  to  estab- 
lish title  to  the  interest  of  the  heirs  of  Lydia 
A.  Wells,  must  prove  the  existence  of  com- 
munity debts  at  the  date  of  the  sale.  Moody 
V.  Butler,  63  Tex.  210;  Roy  v.  Whltaker,  92 
Tex.  346,  48  S.  W.  892,  49  S.  W.  367.  In  the 
first  cited  case,  the  wife  predeceased  the  hus- 
band, and  the  court  said: 

"Joel  Clapp  did  not  die  till  the  let  of  Jann- 
ary,  1854,  and  we  have  no  evidence  that  at  the 
time  of  his  death  any  debt  existed  against  the 
community  estate.  In  order  to  give  the  deed 
of  Joel  Clapp's  executor  the  effect  of  passiug 
title  to  the  entire  land,  as  well  that  portion 
of  which  he  died  possessed  as  of  the  share  in- 
herited by  the  children  from  their  mother,  it 
was  necessary  that  there  should  have  been 
community  debts  of  Joel  Clapp  and  wife  exist- 
ing at  the  time  the  land  was  sold  by  Clapp's 
executor.  Sanger  v.  Moody,  60  Tex.  96.  The 
burden  of  proving  this  fact  was  upon  the  par- 
ties attempting  to  give  this  effect  to  the  deed. 
There  was  no  proof  offered  by  them  on  this 
subject,  but  they  relied  upon  the  simple  fact  that 
debts  had  been  presented  and  allowed  against 
the  estate,  claiming  that  the  presumption  was 
that  they  were  community  debts,  as  the  wife 
had  died  not  quite  two  years  before  the  death 
of  her  husband." 

Herein,  plalntUTs  prove  the  existence  of  a 
community  debt,  established  by  the  suit,  clas- 
sified in  the  estate  of  Wells  and  one-bait 
thereof  paid  out  of  the  consolidated  estates 
of  Wells  and  wife.  The  lands  were  sold  to 
Brundrett  prior  to  the  opening  of  adminis- 
tration on  the  estate  of  Lydla  A.  Wells,  and 
were  not  inventoried  as  a  part  of  her  es- 
tate. Tlie  proceeds  of  the  sale  of  the  lands 
to  Brundrett  formed  part  of  the  assets  of 
the  consolidated  estates,  and  as  such  entered 
into  the  amounts  distributed  to  the  heirs  of 
Wells  and  wife.  We  bold  that,  in  view  of 
the  record,  the  sale  by  the  executor  of  the 
estate  of  James  B.  Wells,  Sr.,  to  Brundrett 
was  valid,  vesting  in  him  the  title  of  the  es- 
tate of  James  B.  Wells,  Sr.,  and  that  of  the 
heirs  of  Lydia  A.  Wells. 

So,  holding,  it  becomes  unnecessary  to  pass 
upon  the  question  of  the  estoppel  of  the 
Wells'  heirs  by  their  acceptance  of  the  bene- 
fits of  the  sale  and  their  participation  in  the 
final  distribution  of  the  joint  estates,  with- 
out offer  of  restitution  of  the  amounts  so  re- 
ceived; the  Court  of  Civil  Appeals  holding 
such  heirs  thereby  estopped  to  deny  the  va- 
lidity of  the  sale. 

[B]  Subsequent    to    the  purchaae    ol    the 
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lands  by  Brondrett.  In  the  cam  of  Vlneyart. 
T.  Brundrett,  referred  to  In  the  statement  of 
the  case,  judgment  was  rendered'  digesting 
title  to  an  nndlvlded  11/24  of  the  lands  ont 
of  the  defendant  Brundrett,  and  vesting 
same  In  the  plaintiff  therein,  Idlllan  Vine- 
yard, being  the  same  Interest  laT<4Ted  In 
this  salt. 

Defendants  admit  the  conduslve  effect  of 
the  Judgment  on  the  parties  thereto,  and  that 
as  between  plaintiffs  and  Bmndrett  and 
those  In  privity  with  him  the  tide  is  in  plain- 
tiffs. Defendants  say,  however,  that  they, 
not  holding  or  claiming  under  Brundrett  and 
not  having  been  parties  to  that  suit,  have 
the  right  to  show  the  exact  Issues  litigated 
in  Vineyard  v.  Bmndrett  and  the  theory  up- 
on whl<^  the  plaintiff  recovered  therein. 
They  assert  that,  Lillian  Vineyard  having 
recovered  judgment  against  Brundrett  on  the 
ground  that  she  had  the  title  and  Bmndrett 
had  no  title,  such  judgment  is  not  admissible 
as  against  them  to  establish  that  Brundrett 
did  have  title,  and  that  his  title  through  such 
judgment  vested  in  Ulllan  Vineyard.  - 

The  recovery  In  Vineyard  v.  Bmndrett  was 
predicated  upon  the  proposition  Uiat  the  par- 
tition decree  In  Hale  v.  Vineyard  was  not 
binding  upon  Samuel  Harvey  Vineyard,  he 
not  being  a  party  thereto  or  represented 
therein;  that  the  39/144  Interest  conveyed 
by  the  heirs  of  Samuel  Colt  to  Anna  W. 
Vineyard  was  conveyed  to  her  in  trnst  for 
the  estate  of  Byrne,  and  it,  together  with  the 
27/144  owned  by  Byrne  at  the  time  of  his 
death,  making  a  total  of  11/24,  vested  In  S. 
C.  Vineyard  by  deed  from  the  administrator 
of  the  Byrne  estate,  and  by  mesne  convey- 
ance title  thereto  vested  in  LllUan  Vineyard. 
Defendants  insist  that  in  Vineyard  v.  Brun- 
drett the  proposition  that  the  partition  de- 
cree was  not  binding  upon  Samuel  Harvey 
Vineyard  was  not  omtested,  and  herein  they 
seek  to  establish  that  said  decree  was  bind- 
ing upon  blm,  be  being  represented  in  the 
suit  by  8.  C.  Vineyard,  who 'reserved  the 
right  of  control  as  guardian  In  his  deed 
conveying  the  lands  to  Samuel  Harvey  Vine- 
yard. They  further  insist  that  the  holding 
in  Vineyard  v.  Bmndrett,  as  to  the  89/144 
Interest  conveyed  by  the  heirs  of  Samnal  Oolt 
to  Anna  W.  Vln^ard  was  subsequently  re- 
pudiated by  the  Supreme  Court  tn  the  case 
of  O'Connor  v.  Vineyard,  supra,  a  separate 
and  distinct  suit  between  different  parties  in- 
volving an  Interest  in  other  lands,  but  neces- 
sitating a  construction  of  the  same  deed. 

Conceding  the  contention  of  defendants 
that  the  decree  In  partition  was  binding  up- 
on Samuel  Harvey  Vineyard,  and  that  the 
39/144  Interest,  as  held  in  O'Connor  v.  Vine- 
yard, contra  to  the  holding  in  Vineyard  v. 
Brundrett,  vested  in  Anna  W.  Vineyard  as 
her  separate  property,  It  follows  that  the 
interest  of  James  B.  Wells,  Sr.,  in  the  Lamar 
tract  was,  tturongfb  said  pwrtltton  decree^  aa^ 
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regated  and  set  apart  to  blih  free  and  dear 

of  any  rightful  claim  therein  on  die  part  of 

Samuel  Harvey  Vineyard.    In  other  words,  it. 

establishes  a  good  and  valid  title  in  James 

B.  Wells,  Sr.,  to  the  Several  tracts  so  set 

apart  to  him.    The  tracts  set  apart  to  Wells 

were,  under  the  order  of  the  court,  sold  by 

the  executor  of  the  estate  of  James  B.  Wells, 

Sr.,  to  Brundrett.    This  sale  was  in  all  thing!) 

valid,  and  resulted  In  divesting  the  estate  of 

j  James  B.  Wells,  Sr.,  and  the  heirs  of  LydUk 

I  A.  Wells  of  all -right,  title,  and  interest  in 

;  and  to  the  lands.    The  Judgment  in  Vineyard 

i  V.  Brundrett  divested  title  out  of  Bmndrett, 

I  and  vested  same  in  Linian  Vineyard,  one  of 

'  the  plaintiffs  herein,  and  under  whom  the 

'  other  plaintiffs  claim. 

!     Plaintiffs  in  this  cause  introduced  in  evl- 

■  dence  the  partition  proceedings,  including  the 
:  decree,  which  proceedings  defendants  con- 
;  tend  were  in  all  things  valid  and  binding; 
.  the  proceedings  in  the  admlnlstratlbn  of  the 
;  estate  of  James  B.  Wells,  Sr.,  Including  the 
I  order  of  sale,  the  report  of  sale  to  Brundrett, 
j  its  conflrmation,  and  the  deed  from  the  ex- 
I  ecutor'of  the  estate  of  James  B.  Wells,  Sr., 
i  to  John  H.  Brundrett.    Having  shown  title 

■  to  Brundrett,  the  defendant  In  Lillian  Vlne- 
I  yard  v.  ■  Brundrett,  the  Judgment  therein  in 
;  favor  of  Lillian  Vineyard  vesting  to  Tier  an 
j  undivided  11/24  interest  to  said  lands  Was 

admissible  to  evidence  as  a  Unii  to  plaintiffs' 

i  chato  of  title,  notwithstanding  defendants 

j  were  not  parties  to  that  Suit.     This  Judg- 

!  ment  In  connection  with  the  decree  of  parti- 

1  tlon  and  the  sale  by  the  executor  of  the  es- 

itate  of  James  B.  Wells,  Sr.,  to  Brundrett 

established  title  to  plaintiffs.    McCamant  v. 

Roberts,  66  Tex.  260,  1  S.  W.  260;   Ellis  v. 

Le  Bow,  96  Tex.  532,  T4  S.  W.  628;    Grass- 

meyer  v.  Beeson,  18  Tex.  7153,  10  Am.  Dec. 

1309. 

[6]  Admittedly,  as  between  platotlffs  and 
Bmndrett,  the  judgment  Is  conclusive,  and 
the  Utle  is  in  the  platotlffs.  While  It  Is  trae 
that  a  judgment  is  btodtog  only  upon  the 
parties  thereto  and  those  to  privity  wjth 
them.  It  is  also  true  that  a  judgment  is  nqt 
subject  to  collateral  attacdi  by  a  stranger  un- 
less be  shows  that  he  has  rights,  claims,  or 
toterests  which  would  be  prejudiced  or  Inju- 
riously affected  by  the  enforcement  of  the 
judgment.  23  Cyc.  1068;  Grassmeyer  v.  Bee- 
son,  18  Tex.  753,  70  Am.  Dec.  309. 

[7]  The  title  of  the  Wells'  estate  and  of  the 
heirs  of  James  B.  Wells,  Sr.,  and  I^dla  A, 
Wells  having  vested  to  Brundrett,  defend- 
ants, as  such  heirs,  are  to  no  wise  affected  or 
prejudiced  by  the  judgment  agatost  Brun- 
drett They  are  to  no  better  position  to  at- 
tack or  impeach  the  judgment  than  if  their 
ancestor  had  never  held  an  interest  to  or  ti- 
tle to  said  land.  The  judgment  being  cou- 
cededly  conclusive  upon  Brundrett  and  those 
to  privity  with  him.  and  as  between  them 
and  platotlffs  the  tlUe  betog  tottae  l^atotiffs, 
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&  successful  Impeachment  of  tbe  judgment 
would  not  establish  an  outstanding  title  in 
Brnndrett,  and  certainly  would  not  revest 
the  title  In  defendants  as  heirs  of  James  B. 
Wells,  Sr.,  and  hia  wife;  their  title  having 
passed  to  Brnndrett.  The  evidence  adduced 
established,  under  defendants'  own  theory,  a 
good  and  valid  title  In  James  B.  Wells,  Sr^ 
which  title  we  hold  vested  in  Brundrett 
The  judgment  in  "Vineyard  v.  Brundrett 
clearly  and  definitely  vested  the  title  to  an 
11/24  Interest  in  the  lands  so  acquired  by 
Brundrett  in  Lillian  Vineyard.  Conceding 
to  defendants  tbe  right  to  go  back  of  the 
judgment,  establishing  that  it  was  based  up- 
on  an  erroneous  view  of  the  law,  this  would 
avail  them  nothing,  for  a  judgment  based 
upon  an  erroneous  view  of  tbe  law  is  not  for 
that  reason  void  and  subject  to  collateral  at- 
tack. 

[8]  Defendants  stress  the  proposition  that 
the  Vineyards,  having  recovered  In  the  Brun- 
drett Case  upon  the  theory  that  James  B. 
Wells,  Sr.,  and  consequently  Brundrett,  nev- 
er had  title  to  the  11/24  interest  therein, 
and  herein  involved,  ore  estopped  to  urge  in 
this  case  the  entirely  contrary  theory  that 
Wells  did  have  a  title  which  passed  to  Brnn- 
drett through  the  executor's  sale  and  vested 
in  Lillian  Vineyard  through  her  judgment 
against  Brundrett.  Such  an  estoppel  can 
only  be  urged  in  favor  of  parties  to  that  .salt 
Defendants  not  being  parties  to  tbe  suit  of 
Vineyard  v.  Brundrett,  plaintiffs  are  In  no 
Vianner  estopped  to  assert  another  and  con- 
trary theory  upon  which  to  base  a  recovery, 
which  in  this  case  is  but  an  adoption  of  de- 
fendants' theory.. 

[S]  Dui^g  tbe  pendency  of  this  suit,  Lil- 
lian Vineyard,  the  plalntifF,  conveyed  all  her 
Interest  in  the  lands  to  Anna  W.  Vineyard 
and  S.  H.  Vineyard.  Defendants  pleaded 
this  by  way  of  defense  as  an  outstanding  ti- 
tle. Thereupon  the  grantees  in  said  deed  in- 
tervened, adopted  the  pleadings  of  plaintiff, 
Lillian  Vineyard,  and  prayed  "that  any  in- 
terest they  may  have  In  said  lands  be  em- 
braced in  the  recovery  of  plaintiff,  Lillian 
Vineyard,  in  trust  for  said  Interveners." 

It  Is  well  settled  that  a  plaintiff  In  tres- 
pass to  try  title  must  have  title  at  the  com- 
mencement of  the  suit,  and  that  one  without 
Htle  cannot  sue  for  'the  use  of  another  in 
such  action.  To  this  effect  are  the  cases  cit- 
ed and  relied  upon  by  defendant.  Hooper  v. 
Hall,  30  Tex.  154 ;  Birmingham  v.  Grlffln,  42 
Tex.  147. 

It  Is  equally  well  settled  that  a  conveyance 
pendente  lite  does  not  affect  the  progress  or 
determination  of  the  suit  The  grantee  Is 
bound  by  the  judgment  rendered,  and  If  a 
proper,  is  not  a  necessary,  party  to  the  suit 
The  effect  of  a  judgment  in  favor  of  plaintiff 
who  has  thus  conveyed  pending  the  suit  is  as 
prayed  for  In  the  Intervention  of  grantees 


herebL  It  inures  to  tbe  benefit  of  tbe  gran- 
tee, and  such  conveyance  does  not  oonatitnte 
an  outstanding  title.  Lee  v.  Salinas,  15  Tex. 
4Q6;  Smith  v.  Olsen,  82  Tex.  181,  46  S.  W. 
631. 

We  are  of  opinion  that  tbe  judgment  of  tbe 
Court  of  ClvU  Appeals  should  be  aCDrmed. 

HAWKINS  and  6REBNWOOD,  JJ.  The 
Judgment  recommended  by  the  Commission 
.of  Appeals  Is  adopted  and  will  be  entered  as 
tbe  judgment  of  the  Sdpreme  Court 

PHILLIPS,  O.  J.,  not  slttins- 


BONATZ  T.  STATE.     (No.  6351.) 

(Court  of  Criminal  Appeals  of  Texas.     May 
14,  1919.) 

1.  £2mbezzlkm£nt   ®=»10— Labcert    ^=s>16@) 
— Theit  DisTiHatrisHBD  raoic  Embbzzix- 

MENT. 

Where  an  employe  of  one  having  custody  of 
property  belonging  to  a  railroad  took  and  re- 
moved freight,  poBsession  of  which  he  had  by 
reason  of  his  employment  held  that  the  offense 
was  theft  and  not  embezzlement 

2.  CanoifAL  Law  9=»1091(4)— Appkait-Bili. 

OF  .EZCEFTIOSTS— SrVFICIXNCT. 

Where  tba  erideaee  set  oat  in  a  bill  of  ez- 
cepttOBB  showed  that  a  confession  admitted  on 
behalf  of  tbe  state  was  a  mere  oral  statement 
not  reduced  to  writing  and  signed  in  the  pre»- 
.ence  of  two  disinterested  witnesses,  the  bill  was 
not  defective  in  failing  to  suggest  or  raise  the 
question  that  the  statement  was  not  written. 

8.  AxBBST  «s>68— OsnunAi.  Law  «=a519(3)— 
CoirnissioNB. 
As  it  is  not  necessary  to  make  an  arrest  in 
formal  words,  and  the,  fact  of  arrest  can  be 
shown  by  surrounding  facts  and  circumstances, 
a  defendant  who  objected  to  the  admission  of 
a  purported  gonf ession  made  at  a  time  he  was  in 
the  presence  of  two  officers  who  would  not 
have  allowed  him  to  escape,  must  be  deemed  un- 
der arrest. 

4.  CaiiaNAL  Law  «=s>618(2),  SSO—'Wbittkk 
CoNisssioNB— Wabrino. 
An  alleged  oral  statement,  made  by  defend- 
ant when  he  was  in  the  presence  of  two  officers, 
who  later  took  him  into  custody,  that  he  was 
guilty,  not  having  been  reduced  to  writing,  and 
signed  in  the  presence  of  two  disinterested  wit- 
nesses, held  not  admissible  as  a  confession, 
no  warning  having  been  given. 

Appeal  from  Criminal  District  Ooort, 
Harris  County;  C.  W.  Bohlnson,  Judge. 

John  Bonatz  was  convicted  of  theft  of  prop- 
erty over  the  value  of  $150,  and  appeals.  Jte- 
versed  and  remanded. 


4SS»F0T  other  cBtM  sec  aam«  topic  and  KXT-NUMBBB  In  all  Ker -Numbered  Digeeti  and  Indazw 
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W.  W.  Wander,  J.  P.  Rogers,  and  J.  M. 
Gibstn,  all  of  Hoaston,  for  appellant 

C  A.  Berry,  Aast.  Atty.  Ova.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  theft  of  property  over  the  valae  of 
$60  from  the  possession  of  L.  N.  Lyons. 

Ownership  ,was  alleged  In  Lyons,  depot 
agent  of  the  San  Antonio  &  Aransas  Pass 
Railroad  Company  at  Houston.  Appellant 
was  a  deib,  "foreman  of  the  warehouse." 
Bis  duties  were  to  check  goods  that  came  on 
trains  Into  the  warehouse  and  out  when  ship- 
ped  to  their  destination.  A  box  of  goods 
came  In  a  car.  Appellant,  in  pursuance  of 
his  duty,  diecked  the  box  out  of  the  car 
Into  the  warehouse.  From  the  warehouse 
the  box  of  goods  was  to  be  transferred  to 
another  car  going  west,  to  Hertz,  the  con- 
signee, at  Toakum.  It  was  dlacorered  that 
tbe  box  was  not  accompanied  by  a  freight 
Mil.  It  was  put  in  what  Lyons  called  "an 
over  pile."  "rtiis  over  pile  seems  to  be  stored 
In  the  warehouse  when  not  accompanied  by 
a  frei^t  bill.  The  state's  theory  of  the  case 
was  that  the  box  .was  sent  by  appellant  from 
the  over  pile  or  warehouse  to  Mint*,  a  mer- 
chant In  Houston,  by  a  couple  of  negro  truck 
drivers.  The  state's  theory  was  that  there 
had  been,  a  previous  understaadtng  between 
Mintz  and  appellant  that  appellant  would 
send  blm  goods.  Mintz  received  them  under 
such  circumstances  as  to  show  he  believed 
the  goods  were  fraudulently  acqulsed.  He 
took  the  goods  from  the  box,  put  them  In  a 
room  attached  to  his  business  bouse  in  which 
be  stored  hay,  and  there  covered  them  with 
hay.  Tbe  goods  were  bolts  of  gingham.  The 
officers  arrested  tbe  two  negroes,  who  told 
them  where  the  goods  wera  They  took  the 
negiroes  and  went  to  Mlntz's  and  found  tbe 
goods.  Mintz  denied  having  them,  but  his 
wife  told  him  to  tell  the  officers  about  the 
goods,  which  be  finally  did.  These  officers 
took  the  negroes  and  Mintz  to  tbe  depot, 
where  appellant  was  at  work.  A  couver- 
eatioo  occurred  there  between  appellant  and 
Herbst,  an  agent  and  detective  In  the  employ 
of  the  San  Antonio  &  Aransas  Pass  Railroad 
Company,  la  which  Herbst  dalmed  that 
appellant  made  a  confession.  Appellant  de- 
nied taking  the  goods,  and  said  be  made  no 
confession  to  Mintz  with  reference  to  tak- 
ing the  goods.  He  said  that  after  tbe  negroes 
(jarried  the  goods  to  Mlntz's  house  there  came 
up  some  conversation  aboub  the  negroes 
bringing  him  some  goods,  but  that  he  had 
nothing  to  do  with  taking  the  goods,  nor  did 
he  Inform  Mintz  that  he  would  take  or  send 
him  any  goods.  He  also  denied  turning  the 
goods  over  to  the  negroes  at  the  depot,  and 
In  this  he  Is  to  some  extent  supported  by  the 
witness  Williams,  also  an  employe  of  the 
railway  company  working  at  the  depot. 
Williams'  testimony  Indicates  that  appellant, 
about  12  o'clock,  went  to  Mlntz's  restaurant 


for  tlie  purpose  of  getting  InnCfa,  which  he 
was  in  the  habit  of  doing  for  hla  midday 
lunch.  Williams  says  that  at  tbe  time  he  saw 
ai^ellant  at  the  depot,  and  about  the  time 
he  left,  the  box  was  In  the  depot,  and  after 
defendant  left  he  saw  the  box  on  a  truck  ccm- 
troUed  by  the  negroes.  They  hauled  It  away. 
l%ls  Is  a  sufficient  statement  of  the  case  to 
review  the  questions  presented. 

[1]  It  Is  contended  by  appellant  tbe  state's 
case  did  not  make  one  of  theft,  but  of  em- 
bezzlement under  the  general  statute,  whicb 
provides  any  agent,  clerk,  or  employs  of  a 
corporation  or  individual  who  shall  fraud- 
ulently appropriate  the  property  intrusted  _ 
to  him  shall  be  guilty  of  embezzlement.  The' 
state  meets  this  with  the  contention  that  ap- 
pellant was  the  employ^  of  Lyons,  who  had 
the  c(mtrol  and  management  of  the  property 
for  the  company,  and  appellant's  possession 
was  that  of  servant  or  custodian.  In  other 
words,  that  be  simply  sustained  the  relation 
of  custodian,  and  his  approprlatlcm  of  tbe 
property  would  therefore  constitute  theft. . 
Tbe  writer  is  of  opinion  that  appellant's  con- 
tention should  be  sustained.  There  Is  no 
question  that  be  came  in  possession  of  the 
property  by  lawful  means,  and  only  by  rea- 
son of  bis  employment  That  he  was  special- 
ly employed  to  receive  this  property  under 
such  employment  is  shown  specifically  by  the 
state.  His  appropriation  of  it  would  be  as 
such  agent  or  clerk  of  the  company.  This 
created  a  trust  relationship,  as  his  possession 
was  thereby  acquired.  If  there  was  fraud 
on  his  part  it  was  net  In  receiving,  but  in 
subsequent  appropriation,  ^e  majority  of 
the  conrt  are  of  opinion  that  the  state's  ease 
is  one  of  original  theft 

[2-4]  There  was  a  bill  of  exceptions  re- 
served to  the  admission  of  what  is  contended 
by  the  state  to  be  a  confession.  This  bill  re- 
cites that  while  the  evidence  for  the  state 
was  being  submitted  and  part  ot  it  had  been 
beard,  the  state  showed  by  tbe  testimony  of 
the  witnesses  Lyons,  Barnes,  Pope,  Williams, 
Mintz,  and  Herbst  that  a  certain  box  of  dry 
goods,  consigned  and  shipped  over  tbe  San 
Antonio  &  Aransas  Pass  Railroad  Company, 
which  box  of  dry  goods  arrived  at  the  freight 
depot  of  said  railroad  company,  at  Houston, 
Harris  county,  Tex.,  bad  been  conveyed  on  a 
dray  from  said  depot  by  Barnes  and  Pope, 
which  box  had  marked  on  it  B.  Hertz,  or  A. 
Hertz,  Yoakum,  Tex.,  during  the  month  of 
May,  1918,  to  the  store  of  Abe  Mintz,  In  Hous- 
ton, Tex.,  and  Pope  and  Barnes  further  tes- 
tified that  the  goods  were  carried  to  Mlntz's 
store  at  request  of  defendant  and,  Mintz  hav- 
ing testified  that  the  defendant  bad  told  him 
he  would  send  some  goods  to  him,  the  witness 
Herbst  then  testified  that  he  had  with  blm 
two  police  officers  of  Houston,  to  wit  Good- 
son  and  Bryson,  and  that  he  and  the  officers 
took  Mintz  with  them  to  tbe  freight  depot 
where  they  found  the  defendant;  that  Mintz 
identified  the  defendant  In  the  presence  of 
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wltneases  and  the  officers;  tliat  the  witness 
Herbst  called  defendant,  after  be  bad  been 
80  Identified,  to  one  side  from  tbe  oflBcera  and 
Mlntz,  and  tbe  defendant  made  an  oral  state- 
ment to  blm.  To  tbe  Introduction  of  tbis 
statement  tbe  defendant  objected,  because 
it  appeared  tbe  defendant  was  in  custody 
and  under  arrest  for  tbe  alleged  tbef t  of  the 
goods,  that  tbe  defendant  was  under  duress 
and  legal  restraint,  and  tbe  statement,  or 
confessifxi,  waa  not  competent  evidence 
against  him,  the  same  not  having  been 
voluntarily  made  after  being  first  doly 
warned  that  whatever  be  might  say  could  be 
used  against  him,  and  not  for  him,  in  the 
'prosecution  of  said  cause,  and  said  statement 
was  not  reduced  to  writing  and  signed  ia 
tbe  presence  of  two  disinterested  witnesses; 
that  the  same  was  incompetent  and  inadmin- 
stble,  which  objections  were  overruled.  Wit- 
ness then  testified: 

"And  I  had  stepped  to  one  side,  and  the  de- 
fendant stepped  to  one  ride,  and  there  was  no 
one  right  at  me,  and  I  asked  the  defendant  what 
he  d(me  it  for,  and  he  said,  'I  will  admit  it ;  I 
am  caught  I  needed  the  money,  and  thought  I 
could  get  away  with  ic'  When  I  was  talking 
to  the  defendant  I  had  stepped  to  one  side,  from 
both  officers,  and  Mintz,  and  there  was  no  one 
right  at  me.'  I  had  stepped  to  one  side,  and  he 
stepped  to  one  ride  after  Mints  told  me  he 
knew  him.  We  had  no  warrant  for  his  arrest, 
and  he  was  not  arrested." 

On  redirect  examination  thls^  witness  tes- 
tified that  defendant  said: 

"Now  yon  have  me ;  what  are  you  going  to  do 
with  me?'  and  I  'said,  'Hero  are  tbe  officers;  I 
presume  they  will  take  you  to  the  station ;'  and 
they   did." 

The  state's  contention  is  that  the  predicate 
was  not  sufildent  to  sustain  the  objection; 
that  tbe  grounds  of  objection,  as  stated,  are 
not  verified  as  fitcts,  and  therefore  tbe  bill 
is  inaufflcient  to  suggest  or  raise  tbe  ques- 
tion that  tbe  statement  was  not  in  writing, 
etc.  We  cannot  agree  with  this  contention. 
This  bill  does  show  on  its  face,  verified  by 
the  statement  of  Herbst,  that  there  was  no 
warning,  and  that  the  statement  was  not  re- 
duced to  writing.  Wherever  the  stated  facts 
show  that  there  was  «o  written  statement, 
then  tbe  grounds  of  objection  are  sufficient 
without  a  further  statement  that  it  was  not 
in  Writing.  All  that  is  required  is  that  tbe 
bill  show  on  its  face,  either  by  direct  state- 
ment or  by  the  evidence  itself  as  detailed, 
that  it  was  not  in  writing.  If  the  evid^ce  as 
detailed  shows  that  it  was  not  reduced  to 


writing,  this  would  be  a  mtBAwt  predicate 
for  the  objection.  Thto  statemoit  does  ex- 
clude the  idea  that  there  was  any  written 
confession.  This  witness  testifies,  "When  I 
was  talking  to  tbe  defendant,  I  Iiad  stepped 
to  one  side,  from  both  officers  and  Mints,  and 
there  was  no  one  right  at  me,"  and  this  oc- 
curred after  Mintz  had  identified  appellant. 
Herbst  was  acting  in  the  capacity  of  officer 
for  his  company,  had  secured  tbe  assistance 
of  two  policemen  of  the  city  of  Houston,  had 
gone  to  where  defendant  .was  with  Mintz, 
and  tbe  evidence  shows  that  they  had  vrltb 
them  the  two  negroes.  The  officers  were  at 
band.  Appellant  testifies  that  he  understood 
that  he  waa  under  arrest  at  the  time,  and 
could  not  go  away.  Herbst  testified  that 
when  the  defendant  asked  him,  "Wlaat  are 
yon  going  to  do  with  me?"  be  told  him  tlie 
officers  would  take  him  to  tbe  station,  and 
they  did  take  him  to  tbe  station.  Under  the 
authorities  this  testimony  is  to  be  regarded 
as  statements  of  defendant  under  arrest.  See 
Patrick  y.  State,  74  S.  W.  690,  where  the 
rules  in  regard  to  this  matter  are  fairly  well 
discussed.  See,  also,  Jones  v.  State,  44  Tex. 
Cr.  B.  408,  71  S.  W.  962,  and  Jones  v.  State, 
52  Tex.  Or.  R.  207,  106  S.  W.  126.  In  Nolaa 
V.  State,  8  Tex.  App.  425,  a  defendant  was 
held  to  be  under  arreat  where  the  officers 
came  upon  him  and  would  not  have  permitted 
him  to  vcape;  It  was  also  held  In  Buckner 
V.  State,  62  Tex.  Or.  B.  271,  106  S.  W.  S6S, 
that  where  a  defendant  is  arrested  the  law 
does  not  require  that  an  officer  must  be  in 
bodily  presence  of  the  defendant  In  order  to 
keep  him  under  arrest  It  Is  also  a  well- 
settled  rule  that  a  defendant  may  be  shown 
to  be  under  arrest  by  surrounding  facts  and 
environments.  It  is  not  necessary  that  the 
officer  should  make  an  arrest  in  formal 
words.  Nolan  v.  State,  8  ^x.  Aiip.  605; 
Nolan  v.  State,  9.  Tex.  App.  426 ;  Wood  ▼. 
State,  22  Tex.  App.  440,  3  S.  W.  336 ;  Patrick 
V.  State,  74  S.  W.  680;  Zimmer  v.  State, 
64  Tex.  Cr.  B.  114,  141  S.  W.  781.  We  are 
of  opinion  that  appellant  was  under  arrest, 
that  the  evidence  was  not  reduced  to  writing, 
that  he  was  unwarned,  and  that  it  was  only 
an  oral  or  verbal  conversation  occurring  be- 
tween Herbst  and  defendant  with  tbe  officers 
at  hand,  or,  as  Herbst  says,  "right  near  him." 
They  were  there  for  the  purpose  of  arresting 
appellant,  and  did  arrest  him.  Appelant  de- 
nied making  the  statement  Imputed  to  him 
by  Herbst. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 
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DICKERSON  V.  STATE.    (No.  6299.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 
191d.     On  Motion  for  Behearing,  May 

28,  1910.)  '      . 

On  Motion  for  Rehearing. 


1.  CBiiaNAi.  Law  «=>211(4)  —  Aggravated 

ASSATTLT  TJPON  A  FbMALE— COHPLAINT. 

A  complaint  which  charged  that  defendant, 
"an  adult  male,  did  unlawfully  commit  aggra- 
vated assault  in  and  upon  the  person  of  one 
Mary  Loo  D.,  the  said then  and  ther?  be- 
ing a  female,"  sufficiently  charged  that  the  per- 
son assaulted  was  a  female. 

2.  Cbiuinai.  Law  «=»211(2)  —  Vbkification 
or  CoMPiiAiirT. 

A  complaint  reciting:  "Sworn  to  and  sub- 
scribed by  R.  A.  D.  [the  affiant],  before  me, 

on  this  18th  day  of  October,  19ia  , 

County  Attorney  of  Ellis  County,  Texas,  W.  H. 
F.,  Assistant  County  Attorney,  ISIlis  County," 
etc.,  sufficiently  showed  the  affidavit  was  taken 
by  W.  H.  F.,  the  assistant  county  attorney. 

Davidson,  P.  X,  dissenting  in  part. 

Appedl  from  Ellis  County  Court;  W.  M. 
Mitchell,  Judge. 

Jesse  Didcerson  was  convicted  of  aggra- 
vated assault  upon  a  female,  and  be  appeals. 
Affirmed. 

E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State, 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  aggravated  assault,  his  punishment  be- 
ing assessed  at  a  fine  of  $25. 

The  complaint  is  attacked  for  want  of  suffi- 
ciency In  its  averments  to  show  Mary  Iioo 
Dickerson  was  then  and  there  a  female.  The 
all^atlons  are  as  follows:  ,' 

"Jesse  Dickerson,  an  adult  male,  did  unlawful- 
ly commit  an  aggravated  assault  in  and  upon 
the  person  of  one  Mary  Loo  Dickerson,  the  said 
■  ■  then  and  there  being  a  female." 

It  does  not  specify  that  Mary  Loo  Dicker- 
son  was  a  female.  We  are  of  opinion  this  Is 
not  sufficient  1  Branch's  Ann.  P.  C.  252  et 
seq. 

The  complaint  also  does  not  show  to  have 
been  sworn  to;  at  least  there  Is  no  Jurat  of 
the  officer  attached  to  the  complaint  It  Is 
signed  hy  R.  A.  Davenport  Following  the 
signature  Is  this  language: 

"Sworn  to  and  subscribed  by  R.  A.  Daven- 
port, before  me^  on  this  18th  day  of  October, 

1918.      ,    County    Attorney    of    ElUs 

Connty,  Texas." 

There  is  marked  on  the  complaint  the  fol- 
lowing: 

"W.  H.  Fears,  Assistant  County  Attorney, 
Ellis  County.  Filed  October  18.  1918.  Rush 
Hickman,  County  Clerk,  Ellis  County,  Texas'." 
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The  name  of  the  county  attorney  Is  left 
blank,  and  thereby  fails  to  allege  or  show 
that  the  county  attorney  of  Ellis  county  took 
the  affidavit  or  swore  the  affiant  The  as- 
sistant county  attorney's  name  appearing 
upon  it  does  not  show  that  he  took  the  affida- 
vit Without  a  complaint  sworn  to  there  Is 
no  basis  for  the  Information.  This  defect  can 
be  taken  advantage  of  on  the  appeal  In  this 
court. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


On  Motion  for  Rehearing. 

On  a  former  day  of  the  term  the  Judgment 
herein  was  reversed.  The  state  has  filed  a 
motion  for  rehearing,  insisting  that  the  rever- 
sal was  erroneous  and  should  be  set  aside, 
and  the  Judgment  a^rmed. 

[11  The  changing  part  of  the  complaint  is 
as  follows: 

"One  Jesse  Dickerson,  an  adult  male,  did 
unlawfully  commit  an  aggravated  assault  in 
and  upon  the  person  of  one  Mary  Loo  Dicker- 
son,  the  said then  and  there  being  a  fe- 
male." 

The  contention  of  appellant  was  that  this 
did  not  sufficiently  allege  that  the  "then  and 
there  being  a  female"  referred  to  Mary  Loo 
Dickerson.  Upon  a  more -careful  review  of 
this  question  the  court  Is  of  the  opinion  that 
the  complaint  is  sufficient  to  charge  that  the 
statement  "then  and  there  being  a  female" 
referred  to  Mary  Loo  Dickerson.  The  word 
"said"  preceding  the  blank  may  be  treated 
as  surplusage,  but,  if  not,  then  the  expression 
"then  and  there  being  a  female"  would  refer 
to  the  last  preceding  name  mentioned  in  the 
complaint  Under  that  view  of  it  this  allega- 
tion would  be  sufficient  to  show  that  Mary 
Loo  Dickerson  was  referred  to  by  the  expres- 
sion "then  and  there  being  a  female."  From 
that  viewpoint  of  it  we  are  of  opinion  the  re- 
versal should  be  set  aside. 

[2]  It  is  also  contended  that  the  former 
opinion  was  in  error  in  holding  that  the  com- 
plaint did  not  show  it  was  sworn  to  before 
W.  H.  Fears,  assistant  county  attorney. 
Without  repeating  the  complaint,  it  is  signed 
by  R.  A.  Davenport  affiant,  and  recites: 

"Sworn  to  and  subscribed  by  R.  A.  Daven- 
port, before  me,  on. this  18th  day  of  October, 
1918.  ,  County  Attorney  of  Eaiis  Coun- 
ty, Texas.  W.  H.  Fears,  Assistant  County 
Attorney  Ellis  County.  Filed  October  18, 
1918.  Rush  Hickman,  County  Clerk,  Ellis 
County,  Texas." 

The  majority  of  the  court  is  of  the  opinion 
that  this  sufficiently  shows  that  the  affidavit 
was  taken  by  W.  H.  Fears,  assistant  county 
attorney  of  Ellis  county.  The  writer  is  In- 
clined to  the  opinion  that  It  does  not  show 
that  W.  H.  Fears  took  the  affidavit    He  re- 
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gards  It  as  an  Indorsement  on  the  complaint 
that  W.  H.  Fears  was  assistant  county  at- 
torney, and  not  that  he  took  the  affidavit 

For  the  ahove  reasons,  the  Judgment  ol  re- 
versal Is  set  aside,  and  the  Judgment  Is  af- 
firmed. 


McOONNELIi  T.  STATE.     CNo.  618T.) 

(Court  of  Criminal  Appeals  of  Texas.    May  T, 

1919.     On  Motion  for  Rehearing,  June  11, 

1919.) 

1.  FoBGEBY  «=>19— Passing  Foaaso  Instbu- 
MENT— Attempt. 

One  who  presents  a  false  check  to  a  paying 
teller,  and  disappears  when  the  teller  steps  into 
another  part  of  the  bank,  without  accepting  the 
check  or  paying  money  thereon,  and  calls  an  offi- 
cer, is  guilty  ofattempting  to  pass  a  forged  in- 
strument. 

2.  FoBOBBT    «s>44(%)  —  Passing    Fobgbd 

CHBOK— INTBODUCTION    OF    CHEOK    IN    EVI- 
DEN  OB. 

In  prosecution  for  pasing  a  forged  check, 
state's  failure  to  introduce  the  alleged  forged 
check  in  evidence  constitutes  reversible  error. 

On  Motion  for  Rehearing. 

3.  Cbiminai,    Law    «s»1110(7)  —  Apfkai,  — 

.  Statement  of  Facts. 

When  a  statement  of  facts  fails  to  contain 
any  fact  essential  to  a  conviction,  a  recital  in 
the  charge  that  such  fact  is  admitted  will  not 
supply  the  omission. 

4.  Cbiminai,  Law  «s91112—Affeai/— Attack- 
ing Statement  of  Facts. 

Ex  parte  affidavits  will  not  he  considered 
as  attacking  or  assailing  the  correctness  of  the 
statement  of  facts. 

Appeal  from  Criminal  District  Coart,  Dal- 
las County ;  C.  A.  Plppen,  Judge. 

Walter  McConnell  was  convicted  of  pass- 
ing a  forged  Instrument,  and  he  appeals.  Re- 
versed and  remanded. 

McGutcbeon  &  Churdi,  of  Dallas,  for  ap- 
pellant. 

J.  WllllB  Plerson,  Or.  Dist.  Atty.,  of  Dallas, 
and  B.  B.  Hendricks  and  E.  A.  Berry,  Asst. 
Attys.  Gen.,  for  the  State. 

LATTIMORE,  J.  Appellant  was  convicted 
In  the  criminal  district  court  of  Dallas  coun- 
ty of  passing  a  forged  Instrument  and  his 
punishment  fixed  at  two  years'  confinement 
in  the  penitentiary. 

[1]  From  the  record  it  is  reasonably  cer- 
tain that  appellant  took  a  false  check  to  the 
American  Exchange  National  Bank  of  Dallas 
and  handed  It  to  R.  C.  Ferris,  paying  teller. 
Nothing  was  said  by  either  party.  Mr.  Fer- 
ris did  not  accept  the  check  as  true  and  pay 


any  money  thereon,  but  stepped  Into  another 
part  of  the  bank  and  phoned  for  an  officer. 
WJien  he  got  back  to  his  own  window,  appel- 
lant was  gone.  This  was  the  transaction. 
This  evidence  makes  out  a  case,  if  any,  of  at- 
tempting to  pass  such  forged  instrument. 
Houston  V.  State^  69  Ter.  Or.  B.  606,  128  S. 
W.  618. 

[2]  The  alleged  forged  check  was  not  in- 
troduced In  evidence.  This  is  reversible  er- 
ror. Munlz  T.  State,  69  Tex.  Or.  R.  365,  128 
S.  W.  1104;  Dovalina  v.  State,  14  Tex.  App. 
312 ;  BobWtt  v.  State,  69  Tex.  Or.  B.  814,  128 
S.  W.  1104. 

The  Assistant  Attorney  General  moved  to 
strike  out  the  statement  of  facts. '  Same  la  a 
literal  reproduction  of  the  answers  of  the 
various  witnesses,  and  Is  not  in  strict  ac- 
cord with  the  narrative  form  contemplated 
by  the  statute,  but  we  have  considered  the 
same. 

For  the  error  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  anoth- 
er trial. 

On   Motion  tor   Blearing.. 

This  case  was  reversed  because  the  state- 
ment of  facts  failed  to  show  that  the  alleged 
forged  <*heck  was  introduced  In  evldmce, 
and  is  before  us  at  this  time  upon  the  state's 
motion  for  rehearing. 

Appellant  was  convicted  of  attempting  to 
pass  as  true  a  forged  check.  The  Judgment 
entered  in  the  trial  court  showed  appellant 
to  be  adjudged  guilty  of  passing  such  in- 
strument. We  did  not  notice  on  the  original 
hearing  that  there  was  a  variance  between 
the  verdict  and  Judgment  This,  however,  is 
immaterial.  Affidavits  are  now  filed  in  sni>- 
po;t  of  the  state's  motion  for  rehearing  to 
the  etFect  that  the  Instrument  upon  which 
the  prosecution  was  based  was  in  fact  in- 
troduced in  evidence.  The  statement  of  facts 
which  appears  in  the  record  was  agreed  to  by 
both  parties  and  approved  by  the  trial  court. 
The  uniform  holding  of  this  court  has  be&x 
that,  after  the  expiration  of  the  time  for  fil- 
ing, neither  the  trial  court  nor  any  one  else 
may  add  to,  amend,  or  change  such  state- 
ment of  facts.  Belcher  v.  State,  35  Tex.  Cr. 
R.  169,  32  S.  W.  770 ;  Gherk©  v.  State,  59 
Tex.  Cr.  R.  508,  128  S.  W.  380. 

[3]  When  the  statement  of  facts  fafls  to 
contain  any  fact  essential  to  a  conviction,  a 
recital  in  the  charge,  even  that  such  fact  la 
admitted,  wlH  not  supply  the  omission. 
Treue  v.  State,  44  S.  W.  829;  Johnson  v. 
State,  44  S.  W.  834. 

[4]  Ex  parte  affidavits  will  not  be  con- 
sidered as  attacking  or  assailing  the  correct- 
ness of  the  statement  of  facts.  Lewis  v. 
State,  73  Tex.  Cr.  R.  16,  163  S.  W.  7051; 
Boyd  V.  State,  72  Tex.  Cr.  B.  452,  162  S.  W. 
850;  Blgham  v.  State,  36  Tex.  Cr.  R.  458,  37 
S.  W.  753 ;   Arda  v.  State,  28  Tex.  App.  200, 
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12  S.  W.  690;  Glass  y.  State,  15  S.  W.  403; 
Gorman  t.  State,  42  Tex.  221;  Pickett  v. 
State,  12  Tex.  App.  98.  The  statement  of 
facts  before  us  fails  to  show  that  the  alleged 
foiled  Instrument  was  offered  In  evidence. 
The  parties  to  the  record  should  examine  the 
statement  of  facts  and  see  that  the  same  is 
correct  before  It  leaves  the  trial  court 

The  motion  for  rehearing  must  be  over- 
ruled. 


GRIFFIN  V.  STATE. 


(No.  6388.) 

May  28, 


(Coart  of  Criminal  Appeals  of  Texas, 
1919.) 

1.  Fai.sk  Pketihses  «=»4— Patmbst  of  In- 

SUBANCE    PBEJUUU— rBLKKIiRTS   OT   OFrEHSE. 

To  sastain  a  conviction,  under  Vernon's 
Ann.  Pen.  Code  1916,  art.  690,  providing  that 
aay  agent  or  solidtor,  who  knowingly  procures, 
by  fraudulent  representations,  payment  of  an  ol> 
ligation  for  the  payment  of  a  premium  of  in- 
surance shall  be  deemed  guilty  of  a  misdemeanor, 
there  must  be  in  existence  at  the  time  the 
fraudulent  representations  are  made  a  complete 
binding  obligration  to  pay  an  insurance  premium. 

2.  Faux  Pbetenses  &=>49(1)— Existercb  or 
Obuqation— Evidence. 

Facts  held  not  to  show  the  existence  of  an 
obligation,  the  payment  of  which  was  induced 
by  fraudulent  representations  knowingly  made  by 
defendant,  within  Vernon's  Ann.  Pen.  Code 
Idle,  art  690,  providing  that  any  agent  or 
solicitor  who  knowingly  procures  by  fraudulent 
representations  payment  of  an  obligation  for  Ihe 
payment  of  a  premium  of  insurance  shall  be 
deemed  gnilt7  of  a  misdemeanor. 

3.  FAI.8E  Pbetenses  ®s>7(5)— Pbomises  as  to 

FXITUBE  BAFPENINQB  OB  EVENTS. 

Under  Vernon's  Ann.  Pen.  Code  1916,  art 
690,  providing  that  any  agent  or  solicitor  who 
knowingly  procures  by  fraudulent  representa- 
tions payment  of  an  obligation  for  the  payment 
of  a  premium  of  insurance  shall  be  deemed 
guilty  of  a  misdemeanor,  the  representations 
must  not  be  mere  false  promises  or  professions 
as  to  future  happenings  or  events,  but  most  re- 
late to  something  present  or  past 

Appeal  from  Hill  County  Court;  B.  T. 
Bums,  Judge. 

C.  H.  Griffin  was  convicted  under  Vernon's 
Ann.  Pen.  Code  1916,  art.  690,  for  knowingly 
procuring  by  fraudulent  representations 
payment  of  an  obligation  for  the  payment  of 
a  premium  of  insurance,  and  he  appeals.  Re- 
versed  and  remanded. 

J.  E.  Clarke,  R.  M.  Vaughnn,  and  J.  D.  Ab- 
ney,  all  of  HUlsboro,  and  I.  Dreeben,  of  Dal- 
las, for  appellant. 

13.  A.  Beny,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMOKB,  J.    Appellant  was  convicted 


tlon  of  an  offense  set  forth  by  the  terms  at 
article  690,  Vernon's  P.  C,  and  his  punish- 
ment fixed  at  a  fine  of  $300. 

Appellant  presented  a  preliminary  motion 
or  challenge  to  the  array  of  the  jury  based 
upon  various  grounds,  but  one  of  which  was  - 
preserved  by  bill  of  exceptions,  and  is  be- 
fore us. 

As  here  presented.  It  is  claimed  that  said 
motion  should  have  been  sustained  because 
of  the  fact  that  one  of  the  Jury  commission- 
ers who  drew  the  jury  for  the  week  had  serv- 
ed as  such  more  than  one  time  during  the 
year.  In  derogation  of  article  5123,  Rev.  Civ. 
'Statutes  of  Texas,  which  specifically  states 
that  the  same  person  shall  not  act  as  jury 
commissioner  more  than  once  during  the 
same  year. 

This  article  was  enacted  in  1876,  and  was 
not  carried  forward  into  the  Code  Criminal 
Procedure  in  1879,  when  the  procedures  In 
jAyH  and  criminal  matters  were  separated 
and  enacted  into  separate  Codes.  Said  arti- 
cle nowhere  appears  in  our  Code  Criminal 
Procedure,  and  we  can  but  think  that  the 
act  of  the  Legislature  in  omitting  it  was  in- 
tentionaL  However,  no  penalty  attaches  to 
a  failure  to  observe  the  provisions  of  said 
article,  even  If  applicable  to  the  practice  in 
selecting  or  drawing  juries  to  try  criminal 
cases.  We  can  conceive  of  no  injury  result- 
ing from  failure  to  observe  said  provision, 
and  none  is  shown  or  attempted  to  be  shown 
in  the  instant  case.  If  applicable,  the  8tat< 
ute  is  directory  only.  The  trial  court  did  not 
err  In  overruling  the  challenge  to  the  array. 

Article  690,  P.  C,  under  which  this  convic- 
tion was  had,  reads  as  follows: 

.  "Any  such  agent  or  solicitor  who  knowingly 
procures,  by  fraudulent  representations,  pay- 
ment of  an  obligation  for  the  payment  of  a  pre- 
mium of  insurance  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred 
doUars,  nor  more  than  one  thousand  dollars." 

[1,2]  We  think  it  Immaterial  whether  the 
same  be  written  or  oral,  but  in  order  to  con- 
stitute the  offense  set  forth  in  said  article, 
there  must  be  in  existence,  when  the  fraudu- 
lent representations  are  made,  an  obligation 
to  pay  an  insurance  premulm.  To  constitute 
such  obligation  there  must  be  a  complete 
agreement,  binding  upon  the  obligor  and  en- 
forceable by  the  obligee.  In  order  to  make 
one  guilty  under  this  article,  he  must,  by 
fraudulent  representations  knowingly  made, 
procure  the  payment  of  such  an  obligation. 
Do  the  facts  in  the  Instant  case  show  an  ob- 
ligation, the  payment  of  which  was  Induced 
by  fraud^ulent  representations  knowingly 
made  by  this  appellant? 

The  injured  party.  Brown,  testifies  that  ap- 
pellant misrepresented  to  him  the  terms  of 


in  the  county  court  of  Hill  county,  for  viola- 1  an  Insurance  policy  In  order  to  Induce  him  to 
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purchase  same;  that  he  signed  an  applica- 
tion therefor.  This  application  Is  not  In  evi- 
dence, and  we  are  not  apprised  of  the  terms 
of  the  same  in  any  way,  except  that  the  wit- 
ness l^orpe  testified  that  the  policy  Issued 
to  Brown  was  In  ex&tt  accord  with  said  ap- 
plication. If  there  was  anything  in  said 
application  creating  any  obligation  upon  said 
Brown  we  are  left  in  ignorance  of  same,  but 
it  is  reasonably  certain  that  there  could  be 
no  legal  obligation  created  thereby  except 
the  contingent  liability  upon  the  said  Brown 
to  pay  in  the  event  a  policy  was  delivered  to 
him  as  applied  for.  Certainly,  if  the  policy 
was  not  issued  and  delivered  according  to 
any  contract  evidenced  by  the  application,  no 
obligation  would  be  created  against  Brown 
to  pay  therefor.  It  was  testified  substan- 
tially by  both  Brown  and  appellant  that  the 
former  was  told  by  appellant  that  when  his 
policy  came,  he  could  have  the  same  examined 
by  a  lawyer  at  any  time  within  ten  dayft 
after  the  receipt  of  same,  and  if  it  was  not 
according  to  representation  the  money  or 
notft  would  be  returned.  Brown  testifies  that 
a  week  or  ten  days  after  the  application  was 
signed  a  Mr.  McKlnsey  brought  the  policy 
to  him,  and  he  also  states  that  he  took  It 
and  paid  for  It,  but  was  very  busy  and  did 
not  examine  It  Shortly  thereafter  he  did 
examine  such  policy,  and  became  dissatisfied 
with  it  and  demanded  his  money  back  from 
appellant.  The  main  Texas  office  of  the  Fed- 
eral Insurance  Company,  which  issued  said 
policy,  and  for  which  appellant  was  working, 
was  in  Dallas.  It  is  not  disclosed  by  the 
record  whether  or  not  the  policy  passed 
through  appellant's  hands  after  it  was 
sent  from  the  Dallas  otflce  and  before  It 
was  delivered.  It  is  clear  from  the  record 
that  the  representations,  if  any,  made  by  ap- 
pellant were  made  prior  to  the  time  of  the 
delivery  and  acceptance  of  the  policy,  and 
that  the  obligation  to  pay  therefor,  if  any, 
arose  at  the  time  of  such  delivery  and  ac- 
ceptance. 

[3]  For  another  reason  the  evidence  falls 
to  make  out  a  case  The  gist  of  this  of- 
fense is  the  procuring  by  appellant  of  the 
payment  of  the  obligation  to  pay,  etc.,  by 
fraudulent  representations.  It  has  always 
been  held  in  this  state  that  In  cases  depend- 
ent upon  such  representations,  same  must 
not  be  mere  false  promises  or  professions  as 
to  future  happenings  or  events,  but  must  re- 
late to  something  present  or  past.  Conceding 
the  truth  of  the  claim  of  Brown  and  that  all 
the  representations  of  appellant  were  made 
as  he  set  forth,  still  the  same  were  but 
promises,  and  related  only  to  future  issuance 
and  delivery  of  an  Insurance  policy  of  a  cer- 
tain kind.  The  act  of  delivery  of  the  policy 
and  the  collection  from  Brown  do  not  seem 
to  have  been  accompanied  by  any  declara- 


tions, and  If  any  were  made  they  were  by  a 
man  by  the  name  of  McKtnsey. 

There  are  various  questions  raised,  but 
what  has  been  said  sufficiently  disposes  of 
the  case. 

For  the  reason  stated,  the  judgment  will  be 
reversed,  and  the  cause  remanded. 


Ex  parte  ACKER.  (No.  5171.) 

(Court  of  Criminal  Appeals  of  Texas.    May  28, 
1919.) 

1.  WaB    ®=>4  —  DlSLOTAI,    IiAROUAOE  —  Kl£- 

UBNTS  or  Offense. 
To  constitute  on  offense  under  Disloyalty 
Act,  35th  Iieg.'(4th  Called  Scss.)  c.  8,  |  1,  pro- 
hibiting the  use  of  language  which  "is  disloyal 
*  *  *  or  is  of  such  a  nature  as  to  be  rea- 
sonably calculated  to  provoke  a  breach  of  the 
peace,  if  said  in  the  presence  and  hearing  of  a 
citizen  of  the  United  States,"  the  language 
complained  of  must  be  both  disloyal  and  cal- 
culated to  provoke  breach  of  the  peace,  and 
must  have  been  said  in  the  hearing  of  a  citi- 
zen of  the  United  States. 

2.  Habeas  Cobfus  «=330(2)  —  Dischabok  or 
Pbisonek— Inbdfficixncy  or  Coicpi^aiht. 

In  habeas  corpus  proceedings  for  disdurge' 
of  prisoner  charged  with  violation  of  Diidoyalty 
Act,  35th  Leg.  (4th  CaUcd  Sees.)  c.  8,  i  1.  court 
will  not  discharge  prisoner,  though  complaint 
does  not  set  out  the  language  used,  or  show 
wherein  it  was  calculated  to  provoke  a  breach 
of  the  peace,  and  doe*  not  allege  that  it  was 
used  in  the  presence  and  hearing  of  a  United 
States  citizen,  since  under  Oode  Gr.  Proc.  1911, 
art.  206,  the  prisoner  will  not  be  discharged 
where  there  is  probable  cause  to  believe  as 
offense  has  been  committed. 

Original  application  for  writ  of  habeas 
corpus  by  William  Acker.  Application  dis- 
missed. 

Mathis,  Teagne  &  Mathis,  at  Brenham,  for 
appellant 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Applicant  was  arrest- 
ed charged  with  a  violation  of  the  Disloy- 
alty Act  of  the  Fourth  Called  Session  of  the 
Thirty-Fifth  Legislature  (chapter  8).  The 
charging  part  of  the  complaint  is  that  he 
did,  "In  the  presence  and  hearing  of  Albert 
Werth  and  Aug.  Eber,  use  language  which  is 
disloyal  to  the  United  States  and  of  such  a 
nature  as  calculated  to  provoke  a  breadi  of 
the  peace,  against  the  peace  and  dignity  of 
the  state." 

t1]  In  Ex  parte  Meckel,  214  S.  W.  — , 
recently  decided  by  this  court,,  this  act  of  the 
I^egislature  was  held  valid  in  so  far  as  It  de- 
nounced a  breach  of  the  peace  by  the  use 
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-of  the  language  or  means  denounced  in  sec- 
tion 1  of  said  act  In  order  to  constitute 
the  use  of  language  which  must  be  disloyal 
and  of  such  a  nature  as  calculated  to  pro- 
voke a  breach  of  the  peace,  it  must  be  said 
In  the  hearing  and  in  the  presence  of  a 
citizen  of  the  United  States  of  America.  It 
will  be  observed  this  complaint  does  not  so 
charge,  and  on  the  face  of  it  does  not  charge 
a  violation  of  the  statnta  If  the  statute  is 
valid,  however,  this  would  not  authorize  this 
court  to  discharge  under  a  writ  of  habeas 
corpus.  Article  206,  C.  0.  P.  Oi^iat  article 
prescribes  that — 

"Where,  upon  an  examination  under  habeas 
corpus,  it  shall  appear  to  the  court  or  judge 
that  there  is  probable  cause  to  believe  that 
an  offense  has  been  committed  by  the  prison- 
er, he  shall  not  be  discharged,  but  shall  be  com- 
mitted or  admitted  to  bail,  according  to  the 
facts  and  circumstances  of  the  case." 

What  the  language  was  Is  not  stated,  nor 
that  It  was  stated  In  the  hearing  or  presence 
of  a  citizen  of  the  United  States  of  America. 
Upon  investigation  of  tUs  matter  by  the 
Justice  of  the  peace  before  whom  this  com- 
plaint was  lodged,  or  by  the  grand  Jury, 
this  language  might  be  ascertained,  and  it 
might  be  further  ascertained  that  It  was 
done  in  the  presence  and  hearing  of  a  citi- 
zen of  the  United  States,  and  that  such  lan- 
guage was  calculated  to  provoke  a  breach 
of  the  peace.  If  the  evidence  should  disclose 
a  probable  case,  it  may  be  sufficient  to  hold 
the  accused  for  the  action  of  the  grand  Jury 
under  article  206,  C.  O.  P.  Ex  parte  Oakley, 
54  Tex.  Cr.  R.  608,  114  S.  W.  181.  As  we 
observe,  under  the  terms  of  the  statute  the 
language  must  first  be  disloyal ;  second,  the 
language  must  be  of  such  a  nature  as  that 
it  may  be  reasonably  calculated  to  provoke 
a  breach  of  the  peace;  and,  third,  it  must  be 
in  the  hearing  and  presence  of  a  citizen  of 
the  United  States  of  America.  In  order  to 
constitute  the  offense  under  said  article, 
these  three  things  must  concur;  otherwise 
there  would  be  no  oftense. 

[2]  The  facts  are  not  before  us,  except  in 
so  far  as  the  charge  in  the  complaint.  The 
language  is  not  set  out,  and  it  Is  not  known, 
outside  of  a  general  statement,  whether  It 
wns  disloyal  to  the  United  States  or  not, 
nor  that  it  was  calculated  to  provoke  a 
breach  of  the  peace,  nor  Is  there  any  alle- 
gation that  it  was  made  in  the  presence  and 
bearing  of  a  citizen  of  the  United  States. 
But  under  article  206,  supra,  we  are  of  opin- 
ion tliat  the  applicant  should  not  be  dis- 
charged, but  should  be  relegated  to  an  ex- 
amining trial  before  the  Justice  of  the  i>eaoe 
before  whom  the  complaint  was  lodged, 
where  the  matter  may  be  fully  Investigated 
and  all  the  facts  elicited.  Therefore  this 
court  does  not  feel  Justified  in  discharging 
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tlie  prisoner,  but  remands  him  to  custody 
to  be  tried  before  the  examining  court. 

For  the  above  reasons,  the  application  wUl 
be  dismissed. 


PROMBOJ  V.  STATE.     (No.  5179.) 

(Court  of  Criminal  Appeals  of  Texas.    May  28, 
1919.) 

1.  iNDICnutNT  AND    Infobiiation   €S9l25(20) 

—Conjunctive    Allboations— Disiotaltt 

—"Ob." 
The  word  "or"  in  Disloyalty  Act,  {  1,  for- 
bidding the  use  of  language  in  the  presence 
and  hearing  of  another  person  of  and  concern- 
htg  the  United  States  of  America,  etc.,  which 
language  is  disloyal  to  the  United  States  of 
America,  etc.,  or  is  of  such  nature  as  to  be 
reasonably  calculated  to  provoke  a  breach  of 
the  peace,  etc.,  was  intended  to  be  and  should 
be  read  "and,"  and  each  element  of  the  offense 
must  be  charged  conjunctively. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Or.] 

2.  Wab  «=s)4— Di8lotai,tt— "Ok" 

The  word  "or"  in  Disloyalty  Act,  t  1.  for- 
bidding the  use  in  language  disloyal  to  the  Unit- 
led  States  of  America,  etc.,  "or  as  of  such  na- 
ture aa  to  reasonably  calculated  to  be  proved 
a  breach  of  the  peace,"  etc.,  was  intended  to 
be  and  should  be  read  "and." 

Appeal  from  District  Court,  Victoria  Coun- 
ty; John  M.  Green,  Judge. 

Adolph  Fromme  was  convicted  of  a  viola- 
tion of  the  Disloyalty  Act,  and  he  appeals. 
Reversed  and  dismissed. 

Meek  k  Kahn,  of  Houston,  for  appellant 
E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  Appellant  was  given  ten 
years  in  the  district  court  of  Victoria  county 
for  a  violation  of  the  Disloyalty  Act  See 
page  12  Acts  of  the  Fourth  Called  Session  of 
the  Thirty-Fifth  Legislature. 

[1, 21  Said  act  In  section  1,  forbids  the  use 
of  language  in  the  presence  and  hearing  of 
another  i)erson  of  and  concerning  the  United 
States  of  America,  etc.,  which  language  is 
disloyal  to  the  United  States  of  America,  or 
abusive  in  character,  and  calculated  to  bring 
into  disrepute  the  United  States  of  America, 
etc.,  or  is  of  such  nature  as  to  be  reasonably 
calculated  to  provoke  a  breach  of  the  peace, 
etc. 

An  inspection  of  the  caption  of  said  act, 
also  section  2  of  same,  and  section  8  thereof, 
as  well  as  tiie  context  of  section  1,  has  satis- 
fled  this  court  that  the  last  word  "or,"  supra, 
was  intended  to  be  and  should  be  read  "and," 
and  same  has  heretofore  been  so  held  by  us. 
See  Ex  parte  Meckel,  214  S.  W.  — ,  decided 
at  this  term.  So  construing  the  law,  each 
element  of  the  offense,   under  well-settled 
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rules  of  construction,  must  be  cbarged  con- 
junctively. The  third  count  of  the  indict- 
ment Is  the  only  one  which  charges  that  the 
alleged  utterances  of  appellant  were  of  such 
-nature  as  to  be  reasonably  calculated  to  pro- 
voke a  breach  of  the  peace,  and  in  said 
count  It  is  nowhere  alleged  that  the  language 
used  was  disloyal  to  the  United  States  of 
America  and  abusive  in  character,  and  calcu- 
lated to  bring  into  disrepute  the .  United 
States  of  America,  etc.,  and  of  such  nature  as 
to  be  reasonably  calculated  to  provoke  a 
breach  of  the  peace. 

The  indictment,  thus  omitting  necessary 
allegations  is  fatally  defective  and  the  cause 
is  reversed  and  dismissed. 


BABB  V.  STATB.    (No.  5366.) 

(Conrt  of  Criminal  Appeals  of  Texas.     May  28, 
1919.) 

IJABCENY   i8=»32(l),   40(9)  —  Vabiance   as  to 

OWNEBSHIP. 

Where,  according  to  the  evidence,  S.,  the 
owner  of  cattle  stolen,  placed  them  in  the  pas- 
tare  of  H.,  controlled  by  one  T.,  who  looked 
after  the  place,  and  to  both  of  whom,  nnder  Rev. 
St.  arti  5664,  rent  was  due  from  S.  under  their 
pasturer's  lien,  and  ownership  was  alleged  to 
be  in  S.,  there  was  a  variance,  and  the  indict- 
ment should  have  alleged  ownership  in  T,  or  real 
ownership  in  S.  and  special  ownership  in  T. 

Appeal  from  District  Court,  Angelina  Ck>un- 
ty ;  li.  D.  Guinn,  Judge. 

J.  O.  Babe  was  convicted  of  theft,  and  ap- 
peals.   Reversed  and  remanded. 

Mantooth  &  ColUns,  of  Lufkln,  and  J.  3. 
Collins,  of  Huntington,  for  appellant. 
E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment  charg- 
es appellant  with  having  committed  the  theft 
of  11  bead  of  cattle,  taken  from  the  posses- 
sion of  the  alleged  owner,  C.  B.  Stewart. 

The  only  question  presented  for  revision  Is 
a  variance  between  the  allegation  in  the  In- 
dictment and  the  evidence  upon  the  trial  as 
to  possession  and  ownership.  Stewart  was 
the  real  owner.  He  had  .the  cattle  placed 
in  a  pasture  that  belonged  to  Herrlngton. 
Herrington  made  a  contract  with  Thomas 
by  which  they  became  Jointly  possessed  of 
the  pasture,  and  Thomas  lived  upon  the  prop- 
erty and  controlled  it  Stewart  placed  his 
cattle  in  this  pasture  under  a  rental  con- 
tract, and  was  to  pay  a  reasonable  rental 
value  to  be  fixed  by  Herrington.  The  cattle 
were  taken  from  this  pasture.  The  rent  had 
not  been  paid,  and  was  due  Herrington  and 
Thomas,  for.  which,  under  artide  5664  of  the 


Bevised  Civil  Statutes,  they  held  a  Hen  on 
the  cattle. 
Stewart  testified  as  follows: 

"Mr.  ISiomas,.  who  lived  on  Mr.  Herringtmi'a 
place  where  the  cattle  were  pastured,  notified 
me  on  Wednesday  morning  that  some  of  the  cat- 
tle were  missing  from  the  pasture.  I  rented  the 
pasture  from  Mr.  Herrington  and  Mr.  Thomas, 
and  had  the  cattle  placed  in  there." 

Thomas  testified  that  he  lived  toi  miles 
below  Huntington  on  the  Josh  Herrington 
place,  and  had  been  so  living  tor  two  years, 
and  was  working  it  on  Iialves,  and  was  so 
living  at  the  time  of  the  rental  contiact  be- 
tween Stewart,  himself,  and  Herrington,  and 
that  he  owned  one-half  Interest  in  the  pas- 
ture at  the  time  of  the  taking  of  the  cattle. 
He  also  testified  that  Dr.  Stewart  made  ar- 
rangements with  him  for.  pasturing  the  cat- 
tle in  his  (Thomas')  pasture.  He  made  a 
rental  contract  with  Thomas  to  rent  the 
place,  but  set  no  price  on  the  rental  value. 
This  was  left  to  Mr.  Herrington  to  deter- 
mine. Thomas'  business  was  to  look  after 
the  place,  to  keep  up  the  fences  around  the 
pasture,  dose  gates,  and  matters  of  that  sort 
He  says: 

"I  saw  to  the  cattle  diat  were  in  the  pasture; 
that  is,  I  was  supposed  to  keep  them  in  there 
and  to  keep  other  people's  ont.  I  saw  tliat 
the  fences  were  kept  up  and  the  gates  closed 
the  best  I  could." 

We  are  of  opinion  that  the  evidence  shows 
a  variance.  Ownership  should  have  t>een  al- 
leged, under  these  facts,  in  Thomas,  or  the 
possession  alleged  in  lilm  as  special  owner, 
and  real  ownership  in  Stewart.  This  matter 
has  been  decided  in  quite  a  number  Of  cases, 
one  of  which  we  will  notice.  McKnlght  v. 
State,  70  Tex.  Cr.  B.  470,  156  S.  W.  1188. 
Under  a  similar  statement  of  facts  the  court 
reversed  the  Judgment  on  the  question  here 
urged.    Quoting  from  that  opinion,  it  Is  said: 

"Under  these  circumstances  Jeeter  was  the 
special  owner  as  against  Pritchard,  the  real 
owner.  Article  5664  of  the  Bevised  Civil  Stat- 
utes gave  Jeeter  a  lien  on  the  cattle  for  the 
pasturage,  and  Pritchard  could  not  take  his 
cattle  until  this  pasturage  had  been  paid.  If 
Pritchard  had  taken  the  cattle  snrreptitioaaly 
with  intent  to  defraud  Jeeter  of  the  pastorage, 
he  could  even  have  betsa  charged  with  the  theft 
of  the  cattle  from  Jteeter  under  the  terms  of 
artide  1335  of  the  Bevised  Penal  Code.  The 
real  ownership  could  have  been  alleged  in  Pritch- 
ard and  spedal  ownership  in  Jeeter,  but  tliia 
was  not  done.  Ownership  was  alleged  only  in 
Pritchard.  Under  all  of  our  authorities  owner- 
ship should  have  been  alleged  in  Jeeter.  Of 
course,  as  before  stated,  real  ownership  could 
have  been  alleged  in  Pritchard  and  spedal  own- 
ership in  Jeeter.  Taylor  v.  State,  62  Tex.  Cr. 
B.  811  [138  S.  W.  616];  littlcton  v.  State, 
20  Tex.  App.  168;  Frarier  v.  State,  18  Tex. 
App.  434;  BaUey  v.  State,  18  Tex.  App.  426; 
Alexander  v.  .State,  24  Tex.  App.  126  [6   S. 
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W.  840];  Branch's  Criminal  Law,  |  786,  fot 
collation  of  cases;  Honea  v.  State,  66  Tex. 
Or.  B.  278  [119  S.  W.  8511;  BrTan  v.  State. 
64  T«t.  Cr.  K.  6d  [111  S.  W.  1086]." 

For  this  reason,  the  Judgment  will  be  re- 
versed, and  the  canse  remanded. 
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in  an  upstairs  room  at  No. street  in 

the  City  of  Galveston,  Galveston  county.  He 
requested  appellant  to  sell  him  a  bottle  of 
beer,  whldi  be  did,  and  witness  i>&ld  him 
lor  it  and  drank  it.    He  said:     "I 


WAI^BS  T.   STATB.     <No.   6816.) 

(Court  of  Criminal  Appeals  of  Texas.    April  16, 

1819.    On  Motion  for  Rehearing, 

Jnne  4.  1910.) 

1.  iRTOXIOATnTO    laQVOVB    ^»228(S)  —  Bvi- 

DKifos— TncB  or  Sais. 
The  evidence  must  show  that  defendant's  il- 
legal sale  of  intoxicating  malt  ^qnor  occurred 
prior  to  tite  filing  of  the  indictment  therefor. 

2.  IllTOXIOATIHO    LiQTTOBS    «=>236<1)   —   SAU 
'WlTHOTTT  LlCZnSB— ElVIDSRCK— LlCEITSK. 

In  a  proseention  for  the  selling  of  malt  in- 
toxicating liqnor  without  license,  a  showing  only 
by  witness'  belief  that  defendant  did  not  have  a 
license  is  insufficient  to  gustain  a  conviction ; 
the  statute  requiring  a  license  for  the  selUng  of 
malt  drinks,  both  intoxicating  and  nonintoxi- 
cating. 

3.  IifTozioATnro   LiQuoas  «=9236(13)— Saui 

Wjtroxjt  Lioxhsb  -~  Evidbros  as  n>  thx 

IiIQXTOB  BUNQ  IHTOXIOATIKO. 

In  a  prosecution  for  the  selling  of  intoxicat- 
ing malt  liquor  withont  Uoenss,  where  the  wit- 
nesses testified  they  did  not  Icnow  whether  the 
liquor  was  intoxicating  or  not,  the  evidence  is 
insufficient  to  sustain  a  conviction. 

Appeal  from  Galveston  Goonty  Court,  at 
lAw;  J.  O.  Canty,  Judge. 

Willie  Wales  was  convicted  of  selling  in- 
toxicating liquors,  as  a  retail  malt  dealer,  in 
quantities  of  one  gallon  or  less,  without  hav- 
ing first  procured  a  license  therefor,  and  ap- 
peals.   Reversed  and  remanded. 

Tumley  &  Clark,  of  Houston,  for  appel- 
lant. 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  diarged 
with  selling  Intoxicating  liquors,  as  a  retail 
malt  dealer,  in  quantities  of  one  gallon  or 
less,  without  having  first  procured  a  license 
for  such  purpose,  and  did  sell  <»ie  bottle  of 
beer  to  B.  Herrin. 

There  are  some  very  interesting  questions 
raised;  but,  as  we  view  the  statement  of 
facts,  the  state  has  failed  to  make  a  case. 
It  was  agreed  that  local  option  was  not  in 
force  In  Galveston  coimty,  where  this  trans- 
action is  alleged  to  have  occurred.    Herrin 

testified  that  on day  of ,  19X7, 

be  was  In  defendant's  place  of  business  in 
flie  evening  or  night,  it  being  after  9  o'clock 
and  about  11  o'clock.     He  found  defendant 


asked  him  for  beer,  and  he  gave  It  to  me, 
and  I  paid  |ilm  for  it,  and  drank  it."  He 
did  not  know  whether  appellant  had  license 
or  not.  He  believed  be  had  none.  Wem 
testified  that  he  was  in  defendant's  place  of 

business  on day  of ,  1917,  with 

a  friend,  and  requested  two  bottles  of  beer. 
Defendant  handed  them  two  bottles,  and  his 
friend  paid  tor  them,  and  he,  witness,  bought 
a  bottle  of  beer,  paying cents  for  it- 
He  did  not  know  whether  appellant  had  11- 
c^ise  or  not,  but  believed  he  did  not  have. 
Chief  of  Detectives  Dave  Henry  testified 
that  he  was  an  officer  of  the  city  of  Galves- 
ton, and  was  on  the  day  of  , 

1917;  that  he  went  with  a  squad  of  officers 
to  defendant's  place  on  that  night,  and  found 
several  men  there  drinking;  that  they  ar- 
rested several  of  them;  that  defendant  at 
first  refused  to  open  his  place,  and  after  the 
officer  threatened  to  break  it  open  he  did 
ox>en  it,  and  the  officer  says  he  found  sev- 
eral cases  of  beer,  some  of  It  on  ice,  and 
some  whisky.  Henln  was  recalled  and  tes- 
tified: 

"I  supposed  it  was  beer  that  I  lioDght.  I  could 
not  say  that  it  was  intoxicating.  I  could  not 
say  it  was  or  was  not  I  was  once  fooled  by 
believing  I  was  drinking  beer,  and  found  out 
afterwards  that  it  was  near  beer  that  I  drank." 

This  Is  the  statement  of  facts. 

[1-S]  Tbe  indictment  was  returned  in  No- 
vember, 1917,  dtiarglng  the  transaction  to 
have  occurred  on  the  19tb  of  August,  1917. 
The  witnesses  say  th^  were  in  appellant's 

place  of  business  on  day  of  , 

1917.  This  does  not  show  whether  before  or 
after  the  indictment  was  returned,  or  wheth- 
er before  or  after  this  transaction.  The  evi- 
dence must  show  that  the  transaction  for 
which  appellant  was  prosecuted  occurred 
prior  to  the  filing  of  the  Indictment  It  may 
have  occurred  afterwards  so  far  as*thi8  rec- 
ord is  concerned.  Nor  is  it  shown,  accept 
by  belief,  that  appellant  did  not  have  a  li- 
cense. Nor  is  it  shown  that  what  these  par- 
ties say  they  bought  and  drank  was  intoxi- 
cating. AK>ellant  was  charged  with  selling 
Intoxicating  malt  liquors,  to  wit,  beer,  to 
Herrin.  Herrin  did  not  know  whether  the 
liquor  he  drank  was  intoxicating  or  not. 
We  cannot  afford  to  sustain  a  conviction 
with  a  statement  of  facts  presenting  the  case 
as  this  does.  The  statute  provides  for  11- 
c^ise  to  sell  intoxicating  liquors,  and  also 
for  malt  drinks  that  are  intoxicating,  and 
also  provides  for  the  issuance  of  license  to 
sell  malt  drinks  that  are  nonlntoxlcatlng. 
Issuance  of  license  Is  a  matter  of  record  by 
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comptroller  and  proper  county  officers,  and 
could  have  been  easily  shown  vel  non.  The 
state,  having  charged  malt  drinks  to  be  In- 
toxicating, should  prove  It;  and  the  state 
was  required  also  to  prove  other  matters 
whldi  were  not  proved,  as  above  mentioned. 
The  Judgment  Is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

On  a  previous  day  of  the  term  the  judg- 
ment herein  was  reversed.  The  Assistant 
Attorney  General  has  filed  a  motion  for  re- 
hearing, and  suggests  that  the  statement  of 
facts  should  not  be  considered.  The  reason 
for  this  proposition  is  found  in  the  fact  that 
the  statement  of  facts  was  attached  to  and 
not  incorporated  in  the  transcript.  The  As- 
sistant Attorney  General  bases  bis  motion  on 
the  case  of  Carney  v.  State,  63  Tex.  Cr.  R. 
370,  140  S.  W.  440.  As  a  matter  of  fact,  the 
statement  of  facts  was  attached  to  and  made 
a  part  of  the  transcript,  but  not  Included  in 
the  record,  correctly  speaking.  We  observed 
the  condition  of  the  record  before  handing 
down  the  opinion  and  at  the  time  of  writing 
it  The  writer  did  not  consider  this  as  a 
reason  why  the  statement  of  facts  could  not 
be  considered  since  the  rendition  of  the  case 
of  Gribble  v.  State,  210  S.  W.  216.  In  the 
Grlbble  Case  Judge  Lattlmore  reviewed  the 
matter,  not  particularly  with  reference  to 
whether  the  statemoat  of  facts  should  be 
embodied  in  the  record  or  sent  up  separately, 
but  overruled  that  line  of  decisions  which 
hold  that  the  recent  stenographic  act  of  the 
Legislature  did  not  apply  to  misdemeanors. 
The  Carney  Case,  supra,  and  a  lot  of  other 
cases,  grew  out  of  the  same  statute,  which 
the  opinion  in  the  Grlbble  Case  holds  was 
repealed,  and  for  that  reason  the  writer  did 
not  take  Into  consideration  the  fact  that  the 
transcript  did  not  contain  the  statement  of 
facts.  To  meet  the  objection  of  the  Attor- 
ney General,  however,  appellant  has  filed  a 
corrected  transcript  which  does  embody  the 
statement  of  facts.  An  inspection  of  ttte 
statnnent  of  facts  contained  in  the  tran- 
script shows  that  it  is  identical  with  that 
which  was  attached  to  it,  and  upon  which 
the  opinion  was  based.  It  is  therefore  deem- 
ed unnecessary  to  review  the  questions  or 
restate  the  matters  forming  the  basis  of  re- 
versaL  On  the  former  opinion  the  motion 
for  rehearing  will  be  overruled. 


METER  V.  STATE.     (No.  6868.) 

(Court  of  Criminal  Appeals  of  Texas.    May  21, 
1919.) 

Appeal  from  Criminal  District  Court,  Travis 
County;   James  K.  Hamilton,  Judge. 

Joe  Meyer  was  convicted  for  uttering  language 
disloyal  to  the  United  States  and  under  circum- 


stances   reasonably    calculated    to    provoke    * 
breach  of  the  peace,  and  he  appeals.    Affirmed. 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

MORROW,  J.  The  appeal  is  from  a  judg- 
ment condemning  appellant  to  confinement  in 
the  penitentiary  for  two  years,  upon  convictkm 
under  an  indictment  which  charged  that  he  ut- 
tered certain  language  in  the  presence  and 
hearing  of  a  named  citizen  of  the  United  States, 
which  language  was  disloyal  to  the  United 
States,  calculated  to  bring  it  into  disrepute,  and 
said  under  circumstances  reasonably  calculated 
to  provoke  a  breach  of  the  peace. 

There  are  no  statement  of  facts  nor  bills  of 
exceptions.  The  validity  of  the  act  of  the  IJeg- 
ialature  (Acts  36th  Leg.  [4th  Called  Seas.]  c. 
8),  under  which  the  prosecution  is  had.  In  so 
far  as  it  bears  on  the  facts  charged,  was  upheld 
in  the  case  of  Ex  parte  Ben  F.  Meckel  (No. 
5081)  214  S.  W.  — ,  this  day  decided. 

The  judgment  is  affirmed. 


MEYER  T.  STATE.    (N0.6S6OJ 

(Court  of  Criminal  Appeals  of  Texas.    Aprfl  2. 
1919.) 

Cbikinai,  Law  «=3ll82— AirmiAncx. 

Where  appeal  from  a  conviction  under  Acts 
S6th  Leg.  (4th  Called  Sess.)  c.  8,  creating  oifenae 
of  disloyalty  came  up  without  any  bills  of  ex- 
ertions or  statement  of  facts  in  the  record, 
and  motion  for  new  trial  only  questioned  the 
sufficiency  of  the  evidence  to  support  verdict, 
and  court,  on  examination,  finds  that  indictment 
appears  to  follow  language  of  statute,  and  that 
language  imputed  to  defendant,  if  uttered,  vio- 
lated the  law,  the  conviction  would  be  affirmed. 

Appeal  from  Criminal  District  Court,  Tra- 
vis County;  James  R.  Hamilton,  Judge. 

Joe  Meyer  was  convicted  of  a  violation  of 
the  statute  creating  the  offense  of  disloyalty, 
and  he  appeals.    Affirmed. 

E.  A.  Berry,  Asst.  Atty.  Oen.,  for  the  State. 

LATTIMORE,  J.  In  this  case  appellant 
was  charged  with  violation  of  Acts  35tli  Leg. 
4th  Called  Sess.  c.  8,  creating  the  offense  Of 
disloyalty,  and  upon  trial  his  punishment  was 
fixed  at  two  years'  confinement  in  the  state 
penitentiary. 

The  case  comes  before  us  without  any  bills 
of  exceptions  or  statement  of  facts  In  the 
record,  and  no  question  raised  by  the  motion 
for  new  trial  except  the  insufficiency  of  the 
evidence  to  support  the  verdict 

We  have  examined  the  indictment  whldi 
appears  to  follow  the  language  of  the  stat- 
ute. The  language  imputed  to  the  appellant 
therein  is  sufficient,  if  uttered,  to  constitute 
a  violation  of  the  law. 

.  No    error    appearing   In    the    record,    the 
judgment  of  the  lower  court  is  affirmed. 
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JEFFERSON  t.  STATE.     (Na  5877.) 

(Oonrt  of  Criminal  Appeals  of  Texas.     April 

23, 1919.    On  Motion  for  Behearing, 

June  4,  1919.) 

1.  "BxnuyuMr  «=»42(1)  —  Bvidbnck  —  Pobsm- 
BioN  or  Recbntly  Stolen  Pbopebtt. 

Where  a  breaking  is  shown,  the  recent  pos- 
session of  property  that  came  from  the  premises 
entered,  if  oneziUained,  may  warrant  a  convic- 
tion. 

2.  BuBoi:.ABT    9=>42(4)  —  Evidence  —  Scm- 
CEENCT— Explanation  or  Pobskssion. 

In  a  prosecation  tor  burglary,  where  the 
one  who  broke  and  entered  the  premises  was  not 
identified,  and  the  only  evidence  to  connect  de- 
fendant with  the  offense  was  his  possession  of  a 
knife  which  the  owBer  of  the  premises  identified 
as  having  been  taken,  such  evidence  will  not 
support  a  conviction  where  defendant  explained 
bis  possession,  and  the  evidence  tended  to  show 
that  the  knife  was  taken  from  him  a  few  days 
before  the  burglary,  when  be  was  arrested  for 
fighting. 

Appeal  from  District  Court,  Austin  Coun- 
ty;  M.  O.  Jeffrey,  Judge. 

Sidney  Jefferson  was  convicted  of  burgla- 
ry, and  appeals.    Reversed  and  remanded. 

Jobnson,  Matthaei  &  Thompson,  of  Bell- 
Tllle,  for  appellant 
B.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary ;  his  punishment  being  assess- 
ed at  five  years'  confinement  in  the  peniten- 
tiary. 

Briefly  stating  the  facts,  it  is  shown  that 
some  one  entered  the  residence  of  the  alleged 
owner,  who  testified  he  did  not  see  anybody, 
but  his  wife  testified  that  she  was  aroused 
at  night  by  what  she  thought  was  something 
touching  her,  and  saw  a  shadow  of  what  she 
took  to  be  a  man,  and  as  he  reached  the  door 
of  the  room  he  looked  at  her.  She  aroused 
her  husband.  When  he  awoke  they  both 
beard  a  door  "slam."  The  wife  testified  she 
did  not  recognize  the  defendant  or  who  it 
was;  whether  he  was  white  or  black.  The 
owner  of  the  bouse  testified  that  his  pants 
were  hanging  on  the  head  of  the  bed  contain- 
ing his  watch,  a  pocketknlfe,  and  some  other 
things;  that  the  pocketloilfe  was  gone,  but 
the  other  things  were  In  bis  pants.  Appel- 
lant was  arrested  by  the  constable  charged 
with  an  assault,  to  which  he  seems  to  have 
pleaded  guilty  and  paid  the  fine. 

"When  the  defendant  was  arrested  for  the 
assault,  the  officer  says  be  took  two  knives 
from  bis  pocket,  one  of  which  was  after- 
wards recognized  by  the  alleged  owner  of 
the  burglarized  house  as  his  property.  There 
was  a  serious  contest  as  to  whether  the 
knife  bel(mged  to  the  alleged  owner  or  to 
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the  brother-in-law  of  defendant.  Defendant 
proved  by  himself  and  other  witnesses  that) 
the  knife  belonged  to  his  young  brother-in- 
law,  from  whom  he  had  gotten  it  some  days 
before.  The  alleged  owner  testified  that  be 
recognized  the  knife,  among  other  things,  by 
reason  of  the  fact  there  was'  a  gap  in  the 
larger  blade,  there  being  four  blades  to  the 
knife.  The  defendant  saya  the  gap  was  In 
the  blade,  but  that  he  caused  it  opening  a 
can  of  peaches  some  days  before  the  alleged 
burglary.  Jackson  testified  he  saw  defend- 
ant open  the  can  of  goods,  which  defendant 
said  were  peaches;  that  they  were  working 
'together  on  the  railroad,  and  each  furnished 
his  own  lunch.  It  was  at  the  noon  hour  when 
eating  lunch  he  saw  defendant  open  the  can 
of  goods. 

[1,2]  A  most  patent  fact  was  the  date  of 
appellant's  arrest  for  the  fighting.  He  and 
his  witnesses  testify  that  this  arrest  occur- 
red on  the  17th  of  June.  The  burglary  was 
committed  on  the  night  of  the  20th  or  the 
morning  of  the  21st  of  June.  The  constable 
testifies  when  be  arrested  appellant  for  the 
Sighting  be  took  the  knife  claimed  by  the 
alleged  owner  of  the  'bouse  and  another 
knife  out  of  appellant's  pocket  Later  he 
saw  the  alleged  owner  of  the  burglarized 
house,  and,  in  speaking  of  the  defendant  hav- 
ing two  knives  and  describing  them,  the  al- 
1^^  owner  stated .  that  one  of  the  knives 
was  bis,  and  It  was  Identified  by  talm  on  the 
trial  and  at  the  time  the  knife  was  shown 
bim  by  the  constable.  Appellant's  testimony 
aU  showed,  as  before  stated,  that  he  was  ar- 
rested on  the  17th  of  June,  and  was  that  day 
fined,  and  that  night  or  evening  paid  tbe 
flue.  It  this  occurred,  then  the  knife  the  con- 
stable took  from  blm  did  not  come  out  of 
tbe  burglarised  house,  and  there  was  a  mis- 
take in  the  identity.  The  officer  testified  be 
did  not  know  whether  it  was  before  or  after 
the  burglary  that  he  arrested  defendant  for 
the  fighting.  That  is  tbe  state's  case  on  the 
arrest.  If  tbe  defendant  was  arrested  on  tbe 
17th  for  fighting,  or  was  arrested  any  time 
before  the  burglary,  and  tbe  knife  taken  from 
him,  then  such  knife  did  not  come  out  of  tbe 
burglarized  bouse.  The  whole  case  revolves 
around  tbe  ownership  of  tbe  knife  and  tbe 
facts  which  tend  to  identify  it  and  tbe  trans- 
action. The  date  of  the  fine  of  appellant  for 
the  fighting  ought  to  and  could  have  been 
readily  shown  by  tbe  docket  of  the  court  as- 
sessing tbe  punishment.  If  it  was  before 
tbe  burglary,  then  tbe  knife  In  question  was 
not  a  criminative  fact.  Under  tbe  decisions 
it  seems  that  a  breaking  being  shown,  recent 
possession  of  property  that  came  out  of  tbe 
house  would  be  a  circumstance  of  more  or 
less  cogency  to  identify  tbe  possessor  of  tbe 
stolen  property  Mrlth  the  burglary.  Unex- 
plained it  would  have  more  cogency  than 
where  tbe  possession  is  explained  in  an  ex- 
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culpatory  manner.  Here  It  was  explained, 
and  not  coutroTerted.  We  are  unwilUng  to 
sanction  tbe  convlctloa  with  the  record  in 
this  condition. 

The  judgment  will  therefore  be  rerersed, 
and  the  cause  remanded. 

On  Motion  for  R^earlog. 

The  state  has  filed  a  motion  for  rehearing 
asking  that  the  judgment  of  reversal  be  set 
aside  and  an  afflrmance  granted.  The  con- 
tention 16  that  the  opinion  Is  erroneous  in 
stating  the  facts  with  reference  to  one  of 
the  knives  which  was  found  upon  the  person, 
of  appellant  when  arrested. 

An  inspection  of  the  record  tends  to  sus- 
tain this  contention.  In  stating  the  history 
of  the  two  knives  mentioned  by  the  witnesses 
which  were  obtained  from  appellant,  it  was 
stated  the  small  knife  which  was  claimed  by 
the  owner  of  the  alleged  burglarized  house 
was  obtained  by  .appellant  from  his  brother- 
in-law.  We  find  this  was  a  mistake;  that 
the  larger  knife  was  that  which  appellant 
obtained  from  his  brother-in-law.  In  some 
way  this  mistake  was  made,  and  it  will  be 
now  corrected  by  stating  that  the  larger 
knife  was  obtained  by  appellant  from  his 
brother-in-law,  and  not  the  smaller,  as  stated 
in  tbe  original  opinion.  However,  we  do  not 
think  this  is  of  any  serious  moment,  nor 
would  it  have  such  bearing  upon  the  case  as 
could  or  should  have  affected  tbe  result, 
as  stated  in  tbe  opinion.  There  was  no  ques- 
tion appellant  got  one  of  the  knives  from  his 
brother-in-law.  The  only  fact  upon  which 
the  state  could  and  did  rely  for  a  conviction 
was  that  the  four-bladed  knife  mentioned 
was  found  in  appellant's  possession.  With 
that  fact  oipitted,  the  state  has  no  possible 
chance  of  connecting  appellant  with  the  bur- 
glary, or  to  obtain  a  conviction.  It  should 
be  a  conceded  fact  that  the  party  who  en- 
tered the  alleged  burglarized  house  was  not 
recognized  while  in  the  house.  The  husband 
did  not  even  see  htm,  and  the  wife  was  un- 
able to  recognize  or  tell  who  he  was,  whether 
be  was  a  negro  or  white  man.  The  state 
proved  by  the  alleged  owner  that  he  missed 
the  knife  from  his  pants  pocket,  which  was 
hanging  on  the  head  of  the  bed,  similar  to 
that  found  In  possession  of  appellant,  and 
this  knife  he  sought  to  identify  as  that  taken 
from  his  pants.  Omitting  this  fact,  there  is 
nothing  to  show  that  defendant  was  the 
party  who  entered  the  house,  or  was  in  any 
way  connected  with  the  burglary.  Appellant 
proved  by  himself  and  others  that  he  had 
this  knife  long  prior  to  the  supposed  burgla- 
ry. That  he  was  arrested,  convicted,  and 
fined,  and  his  fine  was  paid  by  his  wife  In  a 
misdemeanor  case  on  the  17th  of  June,  is 
hardly  a  debatable  or  even  an  Issuable  fact 
from  the  record.  If  we  look  to  the  evidence 
produced  on  tbe  motion  for  new  trial,  this 
conclusion  is  Intensified.    Such  evidence  also 


shows  only  two  cases  were  filed  against  the 
defendant  in  the  justice  court,  the  misde- 
meanor case  above  mentioned  and  that  for 
tbe  burglary  on  the  28th  of  the  month.  The 
evidence  produced  upon  the  motion  for  new 
trial,  however,  cannot  be  considered  in  dis- 
posing of  the  case,  because  the  said  agreed 
statement  of  facts  was  not  filed  until  after 
the  adjournment  of  the  term  of  court  Omit- 
ting the  knife  from  the  record,  we  would 
have  no  oouuectlng  fact  to  Show  appellant 
was  the  guilty  party.  The  case  would  re- 
main upon  the  bare  statement  that  the  house 
was  entered  and  the  knife  taken.  This 
would  be  giving  full  credence  to  the  testi- 
mony of  the  state's  witnesses.  This  is  a 
case  purely  of  circumstantial  evidence,  and 
the  possession  of  this  knife  recently  after 
being  taken,  if  so  taken,.  Is  the  only  fact 
that  can  be  considered  as  connecting  the  de- 
fendant with  the  burglary.  Possessioii  of 
property  recently  after  being  taken  is  a 
fact  of  more  or  less  cogency  when  taken  in 
connection  with  the  other  facts  of  the  case. 
If  unexplained,  It  may  be  sufficient  to  justify 
the  Jury  in  awarding  a  conviction.  If  ac- 
counted for  in  a  way  consistent  with  his  in- 
nocence, or  inconsistent  with  his  guilt,  a 
conviction  could  not  be  sustained.  The  con- 
stable states  in  bis  direct  examination  that 
he  arrested  appellant  for  a  misdemeanor 
after  the  alleged  burglary.  On  cross-exami- 
nation, however,  he  states  as  follows: 

"As  to  whether  it  isn't  a  fact  that  this  negro, 
Sidney  Jefferson,  wag  arrested  for  a  misdemean- 
or, for  an  assault  on  another  negro,  on  the 
17th  of  June,  on  Monday,  it  may  have  been 
June — I  am  not  sure,  June  or  July.  I  arrested 
this  defendant  for  the  misdemeanor  offense  and 
took  two  knives  off  of  him,  and  that  probably 
might  have  been  on  the  17th  of  Jane,  bnt  I 
don't  rememt>er  exactly.  I  do  not  remember 
tliat  Mr.  Michaelis*  house  wag  burglarized 
on  tbe  morning  of  the  20th  of  June,  at  about  5 
o'clock,  tlie  next  day  riglit  after  the  negro  cele- 
bration on  the  19th ;  I  Just  don't  remember  the 
dates  of  it." 

He  was  called  in  rebnttal,  and  stated: 

"At  tbe  time  I  arrested  this  defendant,  Sidney 
Jefferson,  for  fighting  and  when  I  searched  him 
and  got  a  couple  of  knives  off  of  him,  I  asked 
him  where  lie  got  go  many  knives,"  etc. 

It  is  rendered  certain  by  this  witness  that 
defendant  had  tbe  knives  when  arrested  for 
the  misdemeanor,  if  this  witneas*  testimony 
is  to  be  credited.  This  occurred  on  June 
17th,  and  the  fine  was  paid  that  night  by 
his  wife.  In  the  attitude  of  the  record  liis 
possession  of  the  knife  is  not  snfiicient  to 
Justify  this  conviction.  If  the  facts  on  the 
motion  for  new  trial  could  be  considered,  we 
would  find  this  witness  admitted  collecting 
the  fine  between  8  and  9  o'clock  on  the  night 
of  June  17th  from  appellant's  wife.  In  this 
connection,  however,  his  testimooy  on  the 
motion  for  new  trial  states  that  he  arrested 
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him  again  for  figbUng  afterwards,  and  it  was 
with  tbe  same  negro  for  which  he  had  pre- 
Tlonsly  arrested  him.  Tlila  seems  to  be 
rather  an  amendment  to  his  former  testl- 
mony.  The  new  trial  evidence  wonid  further 
show  that  there  were  but  two  cases  filed  In 
the  Justice  conrt  and  fonnd  on  the  docket, 
numbered,  respectively,  80»  and  821;  the 
latter  being  the  burglary  case.  Inasmuch  as 
tbe  whole  case  of  guilt  depended  upon  the 
possession  of  the  knife,  and  in  the  attitade 
of  the  testimony,  we  are  of  opinion  that  this 
Judgment  should  not  be  affirmed.  The  facts 
as  to  tbe  arrest  and  conviction  for  the  mis- 
demeanor, and  the  dates,  can  and  shonld  be 
made  certain,  because  the  whole  case  de- 
pended upon  the  knife  In  question.  His  pos- 
session of  that  knife  does  not  exclude  the 
doubt  of  his  innocence  nor  does  It  meet  the 
requirements  of  circumstantial  evidence. 
These  matters  ought  to  be  rendered  certain 
and  accurate  upon  another  trial.  If  appel- 
lant had  the  knife  when  arrested  for  the 
misdemeanor,  then  It  was  not  the  knife,  and 
could  not  have  been  the  knlffe,  taken  from 
the  burglarised  house,  l)ecause  the  arrest  and 
conviction  occurred  about  four  days  before 
the  supposed  burglary.  The  Justice  of  the 
peace  and  the  docket  and  Its  entries  would 
throw  light  upon  this,  and  ought  to  settle  the 
question  one  way  or  another.  The  explana- 
tion given  by  appellant  and  his  witnesses  as 
to  his  possession  of  the  knife  seems  to  be 
practically  nncontroverted,  except  from  the 
testimony  of  the  constable  above  mentioned. 
Tbe  motion  for  rdiearlng  is  overmled. 


Ex  parte  NIX.     (No.  S880.). 

(Ckwrt  of  Criminal  Appeals  of  Texas.    May  14, 
1919.) 

1.  Habkas  Cokpus   «=>85(2)— ExTBADrnoH— 
OovnnoB's    Waiibaht— SurnoucitoT. 

Where  warrant  recited  that  Oovernor  of 
demanding  state  had  made  known  to  Ciovemor 
of  this  state  that  relator  is  charged  "with  the 
crime  of  false  pretenses  committed  in  said 
Btatc,"  the  production  of  the  warrant  made  a 
prima  facie  case  for  respondent  in  habeas  cor- 
pus proceeding,  in  view  of  rule  that  offense  may 
be  designated  by  name  in  general  terms,  and 
tbe  trial  conrt  did  not  err  in  holding  that  war- 
rant was  not  fatally  defective,  in  that  it  charg- 
ed relator  with  "false  pretenses,"  not  dominat- 
ed an  offense  in  demanding  state. 

2.  Habeas  Cobfdb  €=>85(2) '—  BxTBADinoif 
Pbockediwg — ^Btjbden  of  Pboof. 

The  certificate  of  the  Governor  of  this  state, 
to  the  fact  that  the  Governor  of  the  demanding 
state  had  made  it  known  to  him  that  relator 
was  charged  by  complaint,  and  that  the  de- 
mand for  his  surrender  was  "accompanied  by 


a  copy  of  tbe  oomplaint  doly  certified  as  an- 
tiientic  by  the  Governor"  ot  the  demandiag 
state,  was  sufficient  to  put  upon  relator  the  bar' 
den  of  proving  that  demand  was  not  aoeom- 
panied  by  a  copy  of  tbe  complaint  daly  ocrtified 
by  Governor  of  demanding  state,  and  it  was 
not  necessary  that  Governor's  warrant  be  ac- 
companied by  complaint  charging  the  offense. 

3.  ExTBADiTioR  4=982— Affidavit  CHAEaina 

OfFENSB— SUFFICKNCT. 

In  extradition  eases  tbe  test  is  the  suffi- 
ciency in  the  demanding  state  of  the  affidavit 
filed  with  requisition. 

4.  Habeas  Cobpus  «=»85(2)  —  Bxtbden  of 
Pboof— Requisition  Papbbs— Sxjffioienot. 

Where  the  Governor  did  not  attach  to  the 
warrant  issued  by  him  in  extradition  proceed- 
ing the  various  papers  which  he  recites  therein 
as  furnished  to  him  as  the  basis  for  the  issu- 
ance of  the  warrant,  it  devolved  upon  relator 
in  habeas  corpus  proceeding  to  show  that  the 
papers  before  the  Governor  were  insufficient  to 
authorise  tiie  issuance  of  the  warrant 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   O.  A.  Plppen,  Judge. 

Habeas  corpus  proceeding  on  the  relation 
of  W.  L.  Nix.  Discharge  refused,  and  rela- 
tor appeals.    Affirmed. 

Puckltt,  Mount  &  Newberry,  of  Dallas,  for 
appellant. 
B.  A.  Berry,  Asst  Atty.  Gen.,  for  tbe  State. 

MORBOW,  J.  This  appeal  is  from  an  or- 
der of  the  district  court  refusing  to  dis- 
charge relator  under  writ  of  habeas  corpus. 
It  appears  that  he  was  arrested  and  held 
under  an  execntive  warrant  as  follows: 

"In  the  Name  and  by  the  Authority  of  the'  State 
of   Texas    (Executive   Department). 

"To  All  and  Singular  the  Sheriffs,  Constables, 
and  Other  Civil  Officers  of  said  State : 

"Whereas,  it  has  been  made  known  to  me 
by  tbe  Governor  of  the  state  of  Oklahoma  that 
W.  li.  Nix  stands  charged  by  complaint  be- 
fore the  proper  authorities  with  the  crime  of 
false  pretenses  committed  in  said  state,  and  that 
the  said  defendant  has  taken  refuge  in  tho 
state  of  Texas,  and : 

"Whereas,  the  said  Governor,  In  pursuance 
of  the  Constitution  and  laws  of  the  United 
States,  has  demanded  of  me  that  I  cause  the  said 
fugitive  to  be  arrested  and  delivered  to  John 
B.  Hill  who  is,  as  is  satisfactorily  shown,  duly 
authorized,  to  receive  him  into  custody  and 
convey  him  back  to  said  state,  and : 

"Whereas,  said  demand  is  accompanied  by 
copy  of  said  complaint  and  warrant  duly  cer- 
tified as  authentic  by  the  Governor  of  said  state: 

"Now,  therefore,  I,  W.  P.  Hobby,  Governor 
of  Texas,  by  virtue  of  the  authority  vested  in 
me  by  the  Constitution  and  laws  of  this  state 
and  the  United  States,  do  Issue  this  my  war- 
rant, commanding  all  sheriffs,  constables,  and 
other  civil  officers  of  this  state  to  arrest  and 
aid  and  assist  in  arresting  said  fugitive  and  to 


4s>For  otbar  cues  see  «ama  topic  and  KET-NUMBKR  In  all  Key-Numbered  Digests  and  Indexn 


Digitized  by 


Google 


608 


212  SODTHWESTBBN  BEPORTEB 


(Tex. 


deliver  bim  when  arreated  to  the  aaid  agent  in 
order  that  he  may  be  taken  back  to  uid  state 
to  be  dealt  with  for  said  crime. 

"In  testimony  whereof,  I  have  hereunto  signed 
by  name  and  have  caused  the  seal  of  the  state 
to  be  hereon  impressed  at  Austin,  Texaa,  this 
fourteenth  day  of  March  A.  D.,  1919. 
"[Seal.]  [Signed]    W.  P.  Hobby, 

"Governor. 

"Geo.  F.  Howard,  Secretary  of  State." 

[1]  The  sufficiency  of  the  warrant  Is  at- 
tacked upon  the  ground  that  the  statement 
la  the  warrant  that  the  relator  Is  charged 
with  the  crime  of  "false  pretenses"  vitiates 
the  warrant  for  the  reason  that  there  is  no 
offense  so  denominated  in  the  demanding 
state  or  any  state,  and  there  is  a  failure  in 
the  warrant  to  recite  facts  necessary  to  show 
an  offense.  It  is  necessary  that  the  warrant 
should  name  the  offense.  Thomas  t.  State, 
37  Tex.  Or.  R.  142,  88  S.  W.  1011.  But  it  is 
only  required  that  it  be  done  In  general 
terms.  Ex  parte  Cheatham,  50  Tex.  Or.  R. 
53,  95  S.  W.  1077 ;  Ex  parte  (Stanley,  25  Tex. 
App.  378,  8  S.  W.  645,  8  Am.  St  Rep.  440; 
State  V.  aongh,  72  N.  H.  178,  65  AU.  554,  67 
L.  B.  A.  946;  Munsey  v.  Oough,  196  V.  S. 
364,  26  Sup.  Ct  282,  49  L.  Ed.  513 ;  Hayes  v. 
Palmer,  21  App.  D.  C.  460;  State  ex  reL 
McNlchols  T.  Justus,  84  Minn.  237,  87  N.  W. 
770,  55  L.  R.  A.  325.  The  authorities  uni- 
formly declare  that  in  a  habeas  corpus  trial 
the  Governor's  warrant  makes  a  prima  facie 
case  for  the  respondent.  Ex  parte  McDan- 
lel,  76  Tex.  Cr.  R.  184,  173  S.  W.  1019,  Ex 
parte  White,  89  Tex.  Or.  B.  499,  46  S.  W. 
639;  IT.  S.  Statutes  Ann.  TOl.  2,  p.  909;  Oyc. 
vol.  19,  p.  92. 

[2]  As  it  is  recited  in  the  warrant  that  the 
Governor  of  the  demanding  state  has  made 
known  to  the  Governor  of  this  state  that 
the  relator  Is  charged  "with  the  crime  of 
false  pretenses  committed  in  said  state,"  it 
would  seem  that,  giving  effect  to  the  rule 
stated,  the  production  of  the  executive  war- 
rant makes  a  prima  fade  case,  and  the  rule 
that  it  Is  not  required  that  the  elements  of 
the  offense  be  set  out,  but  that  it  be  mere- 
ly designated  by  name  in  general  terms, 
would  sustain  the  decision  of  the  trial  court 
in  holding  that  the  warrant  in  the  Instant 
case  was  not  fatally  defective.  It  was  not 
necessary  that  the  Governor's  warraht  be 
accompanied  by  the  complaint  charging  the 
offense.  The  certificate  of  the  Governor  of 
this  state  to  the  fact  that  the  Governor  o^ 
Oklahoma  had  made  It  knovni  to  him  that 
the  relator  was  charged  by  complaint,  and 
that  the  demand  for  his  surrender  was  "ac- 
companied by  a  copy  of  the  complaint  duly 
certified  as  authentic  by  the  Governor  of 
Oklahoma,"  was  sufiJclent  to  put  upon  rela- 
tor the  burd»i  of  proving  that  the  demand 
was  not  accompanied  by  a  copy  of  the  com- 
plaint duly  certified  by  the  Governor  of  Okla- 
homa. Ex  parte  Jones,  199  S.  W.  1110 ;  Ex 
parte  Falhtlnger,  72  Tex.  Cr.  R.  633,  163  S. 


W.  441 ;  Ex  parte  McDaniel,  76  Tex.  Cr.  B. 
184,  173  S.  W.  1018,  Ann.  Cas.  1917B,  335; 
Ex  parte  WUte,  39  Tex.  Cr.  B.  498,  46  S.  W. 
639;  Ex  parte  Pearce,  32  Tex.  Cr.  B.  301.  23 
S.  W.  16;  Ex  parte  Cheatham,  50  Tex.  Cr. 
B.  64,  95  S.  W.  1077;  Kingsbury's  Case,  106 
Sl^ass.  223. 

[3]  The  relator  introduced  no  evldoice  oth- 
er than  a  section  of  the  statute  of  Oklah(»na, 
denouncing  the  offense  of  "obtaining  proper- 
ty under  false  pretenses,"  and  the  respondent 
introduced  a  certified  copy  of  the  affidavit 
filed  with  the  requisition,  which  in  several 
counts  purports  to  charge  relator  with'  ob- 
taining property  under  false  pretenses,  set- 
ting out  the  facts  in  great  detail,  and  we  are 
referred  to  nothing  suggesting  that  it  is  not 
sufficient  under  the  laws  of  the  state  of  Okla- 
homa to  charge  the  offense  named.  The  test 
Is  its  sufficiency  In  the  demanding  state. 
Coleman  v.  SUte,  68  Tex.  Or.  B.  93, 113  S.  W. 
17 ;  Pearce  t.  Texas,  155  U.  S.  311,  15  Suiv 
Ct  116,  39  Ij.  Ed.  164.  The  requisition  was 
not  introduced  in  evidence,  and  objection  was 
made  to  the  introduction  of  the  affidavit  be- 
cause its  introduction  was  not  accompanied 
by  the  certificate  of  the  Governor  of  Oklaho- 
ma to  its  authenticity.  It  was  certified  by 
the  secretary  of  state  of  Texas  to  be  a  cor- 
rect copy  of  the  affidavit  filed  with  the  req- 
uisition, and  this,  identified,  was  admissible^ 
as  the  recital  of  the  Governor  of  Texas  in  his 
warrant  that  the  Governor  of  Oklahoma 
duly  certlfled  that  it  was  authentic,  was  be- 
fore the  court  and  established  the  fact  in  the 
absence  of  controverting  proof. 

We  are  referred  to  the  case  of  Ex  parte 
Thornton,  9  Tex.  635,  as  in  conflict  with  the 
view  that  the  recitals  in  the  executive  war- 
rant supply  proof  of  the  existence  of  the  req- 
uisites for  Its  issuance.  In  so  far  as  the 
Thornton  Case  does  conflict  with  this  prin- 
ciple, it  api)ears  to  have  been  overruled 
In  the  case  of  Ex  parte  Stanley,  26  Tex.  App. 
372,  8  S.  W.  646,  8  Am.  St  B^.  440,  from 
which  we  quote  as  follows: 

"In  the  case  we  are  considering,  the  warrant 
recites,  but  does  not  set  forth  in  full,  the  affi- 
davit upon  which  it  is  issued.  We  have  found 
no  decision  or  authority  which  requires  that 
the  warrant  should  set  forth  the  evidence  in 
full,  except  the  intimation  referred  to  in  Thorn- 
ton's Case.  The  correct  rule  is,  we  think,  laid 
down  in  Donohuc's  Case,  84  N.  Y.  438,  in 
a  syllabus  as  follows:  'Where  the  papers  upon 
which  a  warrant  of  extradition  is  issued  are 
withheld  by  the  executive,  the  warrant  itself 
can  only  be  looked  to  for  the  evidence  that 
the  essential  conditions  of  its  issuance  have 
been  complied  with,  and  it  is  sufficient  if  it  re- 
cites what  the  law  requires.'  " 

[4]  The  Governor  of  the  state  of  Texas  not 
having  attached  to  the  warrant  Issued  by 
bim  the  various  papers  which  he  redtes 
therein  as  furnished  to  hUn  as  the  btmls  for 
the  issuance  of  the  warrant,  it  devolves  apon 
the  relator  to  shotr  that  the  papers  before 
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lilm  w«re  Insofficlaat  to  authorize  the  Issu- 
ance of  the  warrant  These  papers,  Includ- 
ing the  requisition,  were  on  file  In  the  office 
of  the  secretary  of  state,  and  available  to  re- 
lator to  negative  the  recitals  in  the  warrant, 
but,  except  the  affidavit  which  was  introduc- 
ed by  the  respondent,  were  not  used  In  evi- 
dence. On  the  trial  of  this  case  we  think  it 
was  not  Incumbent  upon  the  resixjndent  to 
Introduce  evidence  other  than  the  warrant  Is- 
sued by  the  Governor  of  Texas.  If,  however, 
this  was  made  doubtful  owing  to  the  manner 
In  which  the  offense  is  described  In  the  Oov- 
ernor's  warrant,  the  question  is  met  by  the 
Introduction  in  evidence  by  the  respondent 
of  the  affidavit  which  the  Governor  filed  with 
the  secretary  of  state  with  the  requisition 
made  upon  blm  by  the  Governor  of  the  de- 
manding state. 

The  Judgment  of  the  lower  court  la  af- 
firmed. 


BERRIAM  T.  STATB. 


(No.  S355.) 

May  28, 


(CoDTt  of  Ciiminal  Appeals  of  Texas, 
19W.) 


L  WmnssBS  4ss>240(l),   266— BzAXiNATioir 

— LXAOING  QUSSTIOH. 

Action  of  trial  court  in  refusing  to  permit 
the  conosel  of  accused  to  ask,  and  the  only  eye- 
witness, who  was  tendered  to  both  the  Btate 
and  accused  by  the  court,  to  answer,  leading 
questions  in  a  prosecution  for  murder,  was  er- 
ror, and  when  such  witness  was  examined  by 
the  state,  accused  stioald  have  been  accorded  the 
same  liberty  of  CTOB»«zaniination  of  SDCh  wit- 
ness as  any  other  .witness  for  the  state. 

2.  Cktminal    Law    €=»e6e(4)  —  CoifPErxiwo 

iNTBODrCTION    0*    EYXWITNESSXS. 

The  state  is  not  bound  to  introduce  all  or 
any  of  the  eyewitnesses  to  a  transaction. 

3.  CamiNAi.  I/AW  «s>741(6>— Quxsrion  fob 

JUBT— ClBCUMSTANTIAL    KVinKJICK. 

Direct  evidence  is  not  per  se  bett»  than 
circumstantial  evidence. 

4.  Obiuinal  Law  «=9561(1)  —  Evidence  — 
BeasonabiiB  Doubt.  - 

The  state  must  make  ont  its  case  by  com- 
petent evidence  b^ond  a  reasonable-  doubt 

6.  Cbimirai.  Law  «s>440(1)— Opinion  Evi- 

DENCK— ADHISSIBIUTT. 
In  a  prosecution  for  murder,  where  there 
was  some  conflict  in  the  testimony  as  to  wheth- 
er two  shots  were  fired  simultaneously,  one  by 
deceased  and  the  other  by  accused,  and  as  to 
who  fired  first,  a  witness  may  be  allowed  to 
testify  that  an  automatic  pistol  of  the  caliber 
of  that  of  deceased,  in  shooting  smokeless  pow- 
der, would  make  very  little  noise. 

Appeal  trwn  District  Court,  Hill  C!ount7; 
Hoiton  B.  Porter,  Judge. 


Early  Berrlan  was  convicted  of  murder, 
and  appeals.    Beversed  and  remanded. 

John  B.  Clarke^  of  Hillsboro,  for  appellant 
Earl  Carter,  Co.  Atty.,  H.  P.  Shead,  Asst. 
Co.  Atty.,  and  Wear  &  Frazler,  all  of  Hills- 
boro, and  B.  A.  Berry,  Asst  Atty.  Gen.,  for 
the  State. 


IiATTIMORE,  J.  This  appeal  Is  from  a 
conviction  for  the  murder  of  J.  L.  Norris  In 
Hill  county,  Tex.  The  facts  are  quite  lengthy, 
and  full  of  many  minor  contradictions  not 
necessary  to  recite  here.  The  killing  took 
place  in  a  small  negro  cabin  formerly  occu- 
pied by  appellant  on  the  farm  of  deceased  on 
May  17,  1918.  There  were  but  three  people 
In  the  house  when  the  homicide  occurred — 
deceased,  who  was  a  white  man,  appellant 
and  another  negro  by  the  name  of  Vlnce 
Brackins.  Bracklns  was  summoned  as  a  wit- 
ness both  by  the  state  and  the  appellant  He 
had  been  before  the  grand  Jury  and  testified 
regarding  the  homicide,  and  had  also  made  a 
statement  of  the  facts  to  the  officers.  The 
principal  complaint  that  is  made  in  this  case 
is  with  regard  to  the  attitude  of  said  Bracking' 
as  a  witness.  Appellant's  bill  of  exceptions 
No.  4  is  as  follows: 

"Be-  it  remembered  that  upon  the  trial  of  the 
above  entitled  and  numbered  cause  the  follow- 
ing proceeding^  were  had,  to  wit: 

"After  the  state  had  failed  to  make  out  her 
case  against  the  defendant,  and  had  practically 
rested  her  case,  and  after  it  had  been  shown 
that  the  witness  Vince  Brackins  was  the  only 
eyewitness  to  the  homicide,  that  he  was  pres- 
ent at  the  time  the  homicide  occurred,  the  de- 
fendant moved  the  court  to  require  the  state  to 
place  said  Vince  Brackins  on  the  stand  to  testi- 
fy in  behalf  of  the  state,  and  the  court  over- 
ruled the  defendant's  request  and  motion  to 
require  the  state  to  place  said  witness  Vince 
Brackins  on  the  stand,  and  stated  in  the  pres- 
ence of  the  jury  that  'the  court  now  tenders  to 
both  the  state  and  the  defendant  the  witness 
Vince  Brackins,  who  was  an  eyewitness  on  the 
day  of  the  alleged  killing.' 

'"To  the  action  of  the  court  in  refusing  to  com- 
pel the  state  to  place  upon  the  witness  stand 
in  its  behalf'  the  eyewitness  Vince  Brackins 
(it  l>eing  shown  that  he  was  the  only  eyewitness 
and  that  the  state's  case  depended  wholly  upon 
circumstantial  evidence,  outside  of  the  testi- 
mony of  said  witness  Vince  Brackins,  and  that 
the  circum stances  thus  far  offered  by  the  state 
and  testified  to  by  witnesses  were  not  sufficient 
to  justify  the  submission  of  the  case  to  the 
jury),  the  defendant  objected  and  excepted,  on 
the  ground  that  the  testimony  of  said  Vince 
Brackins  was  the  best  evidence  in  the  case,  and 
that  the  defendant  was  entitled  to  have  the 
state  put  on  its  only  eyewitness  against  him, 
and  such  action  of  the  court  was  prejudicial  to 
defendant's  rights.  The  court  overruled  de- 
fendant's exception,  and  refused  to  compel  the 
state  to  put  said  witness  on  the  stand,  and  ten- 
dered said  witness  as  a  witness  for  the  state 
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and  the  defendant,  to  which  action  of  the  court 
the  defendant  farther  excepted,  on  the  ground 
that  it  waa  prejudicial  to  the  defendant's  rights 
in  fordng  upon  him  a  witness  before  the  atate 
bad  rested  its  case,  thereby  depriving  him  of 
the  legal  right  to  the  management  of  his  case, 
and  of  his  right  to  crosa-ezamine  the  witness 
under  the  rules  of  evidence,  and  was  in  effect 
requiring  the  defendant  to  make  out  a  case 
against  himself.  And  defendant  here  now  ten- 
ders this  his  bill  of  exception  and  asks  that  same 
be  approved,  filed  and  made  a  part  of  the  rec- 
ord in  this  case. 

"The  foregoing  hill  is  qualified  with  the  fol- 
lowing: 

"The  witness  Vince  Brackins  was  subpcenaed 
by  the  defendant  and  state.  The  defendant 
sought  and  obtained  one  continuance  on  account 
of  the  absence  of  this  witness.  The  witness  in 
question  was  hostile  to  the  state,  and  by  man- 
nerisms, attitude,  and  appearance  was  favor- 
able to  defendant.  The  court  of  its  own  voli- 
tion called  the  witness  to  the  stand  and  tender- 
ed him  to  both  the  state  and  defendant.  Nei- 
ther side  waa  permitted  to  lead  him,  and  both 
the  state  and  defendant  examined  him  and  de- 
veloped his  testimony  fully.  Thus  examined, 
his  testimony  is  in  the  record.  To  have  re- 
quired the  state  to  place  him  on  the  stand  and 
to  vouch  for  and  become  bound  by  his  .testi- 
mony would  have  made  it  idle  either  to  try  the 
case  or  to  submit  it  to  the  jury.  So  it  would  be 
in  any  case  presenting  similar  conditions.  If 
the  contention  of  counsel  for  appellant  should 
be  held  to  be  the  settled  law  of  the  land, 
then  certain  and  easy  means  of  escape  is  made 
plain  to  the  criminal  element,  who  with  premed- 
itated design  have  surrounded  themselves  and 
the  criminal  transaction  with  the  conditions 
here  presented. 

"So  qualified,  this  bill  Is  approved  and  or- 
dered filed  as  a  part  of  the  record." 


Appellant's  bill  of  exception  No.  2  farther 
complains  because  said  witness  Vlnce  Bra<&- 
Ins  was  not  allowed  to  answer  as  to  a  certain 
matter  in  respooae  to  the  questions  of  appel- 
lant, because  the  question  relative  thereto 
was  leading.  His  bill  No.  8  complains  be- 
cause be  was  not  permitted  to  lead  the  wit- 
ness as  to  anything  upon  said  trial,  except 
those  matters  brou^t  out  by  the  state  on  di- 
rect examination. 

[1]  The  action  of  the  trial  court  In  refusing 
to  permit  appellant  to  ask,  and  the  witness  to 
answer,  leading  questions,  was  erroneous. 
For  a  trial  Judge  to  be  permitted,  even  in  the 
utmost  good  faith  In  any  case,  to  distinguish 
between  witnesses,  or  attempt  to  place  any 
witness  In  the  attitude  where  he  cannot  be 
led  by  either  side,  is  to  lay  a  predicate  for 
such  action  as  to  other  witnesses  in  other 
cases, wliich  destroys  the  right  of  cross-exam- 
ination, as  well  as  the  duty  and  right  of  the 
respective  parties  to  manage  and  be  respon- 
sible for  the  conduct  of  their  own  eases.  It 
might  be  better  practice  for  the  trial  courts  to 
introduce  the  witnesses,  and  neither  side  be 
held  to  vouch  for  them,  nor  permitted  to  at- 


tack them  in  any  way;  bnt  sndi  is  not  the 
practice  in  this  state  or  any  other  Trithln 
our  knowledge.  l%ere  are  certain  duties  de- 
volving upon  eadi  person  legitimately  con- 
nected with  the  trial  of  one  convicted  of  a 
crime.  Under  our  system,  as  has  often  been 
remarked  by  our  courts,  the  state  furnishes 
the  prosecuting  attorney  to  decide  the  order 
of  the  state's  testimony,  to  decide  what  wit- 
nesses the  state  will  introduce,  to  examine 
witnesses,  and  generally  conduct  the  prosecu- 
tion. If  any  given  witness  be  the  witness  of 
neither  side,  but  be  the  court's  witness,  so 
that  he  may  not  be  cross-examined,  this  not 
only  deprives  one  side  or  the  other  of  that 
valuable  right  of  cross-examination  which  Is 
recognized  by  all  courts,  but  one  side  or  the 
other  might  easily  be  deprived  of  the  power 
to  Impeach,  for  It  is  well  said  that  one  may 
not,  generally  speaking.  Impeach  his  own  wit- 
ness, and  if  It  be  successfully  denied  that  he 
Is  the  witness  of  the  opposite  party,  there 
could  be  no  Impeachment. 

[2-4]  The  state  is  not  bound  to  Introduce 
all  or  any  of  the  eyewitnesses  to  a  transaction, 
nor  Is  direct  evidence  better  than  circumstan- 
tial, per  se.  The  state  must  make  out  Its 
case  by  competent  evidence  beyond  a  reason- 
able doubt,  and  there  the  trial  rule  stops. 
The  motion  to  compel  the  state  to  introduce 
Vlnce  Brackins  should  have  been  denied ;  but, 
when  said  witness  was  Introduced  and  exam- 
ined in  chief  by  the  state,  the  appellant  should 
have  been  accorded  the  same  liberty  of  cross- 
examination  of  Urn  as  of  any  other  witness 
for  the  state. 

[6]  A  question  arose  w  to  the  testimony  of 
Sheriff  Long  as  to  the  notse  made  by  the  firing 
of  an  automatic  pistol  whose  cartridges  car- 
ried smokeless  jDpwder.  The  pistol  of  deceas- 
ed was  a  small  automatic,  shooting  steel- 
jacketed  bullets,  which  make  a  small  smooth 
hole.  Appellant's  pistol  was  a  large  pistol, 
firing  a  lead  bullet  A  small  empty  shell  was 
found  by  the  officers  on  a  bed  in  the  room 
where  the  bomidde  took  place.  It  was  in 
proof  that  an  antomatic  pistol  ejects  the  emp- 
ty shells  and  loads  Itself  automatically  when 
being  fired.  The  deceased  was  shot  by  a 
large  bullet ;  appellant  by  a  small  one.  Dr. 
Barnes  said  the  bullet  which  struck  the  de- 
ceased psoduced  instantaneous  motor  paraly- 
sis, and  that  he  could  not  have  shot  appellant 
after  being  struck  by  the  bullet  which  caused 
his  death.  Several  witnesses  who  were  at  a 
little  distance  from  the  house  where  the  hom- 
icide occurred  said  they  heard  but  one  shot 
Vince  Brackins,  who  was  in  the  room  where 
the  shooting  took  place,  said  the  deceased  and 
appellant  both  fired,  deceased  firing  first: 
that  there  was  little  difference  between  the 
shots — ^just  enough  to  telL 

As  the  case  must  be  tried  again,  we  are  of 
opinion  tliat  in  this  condition  of  the  record 
the  witness  Long  should  be  allowed  to  testify 
that  an  automatic  pistol  of  the  caliber  of  that 
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of  deceased.  In  shooting  smokeless  powder, 
would  make  vefy  Uttle  noise. 

For  the  error  Indicated,  tbe  Judgment  of 
the  trial  court  will  be  reversed,  and  tbe  cause 
remanded. 


DUNN  T.  STATE.    (No.  B30S.) 

(Court  of  Criminal  Appeals  of  Texas.    May  14^ 
1919.) 

1.  CBnoNAi.  Law  «=>586(1)— ConnNirAiioB— 
Absent    Witrksses  —  GuiraijiTiyB    Bti- 

DBNCB. 

The  denial  of  a  second  motion  for  eontina- 
ance  filed  by  defendant,  who  was  accused  of 
morder,  on  the  groond  of  the  absence  of  a  wit- 
ness to  whom  deceased  made  threats,  which 
were  communicated  by  tbe  witness'  to  defend- 
ant, was  error,  and  cannot  be  snstaioed  on 
the  theory  that  the  testimony  of  soch  witness 
was  merely  cumnlatlTS  because  otter  witnesses 
testified  to  threats;  it  appearing  the  absent 
witness  was  the  only  one  who  had  commonlcat- 
ed  the  threats,  and  that  defendant  bad  to  rely 
solely  on  his  testimony  as  to  the  comasanicatioa 
thereof. 

2.  Gbiminai.  Law  «s>419,  420(2,  12),  706, 
1171(1)  —  Pbiskhtation  -op  Evidence  — 
Hkabbay— OOBX. 

It  was  improper  for  the  state  to  offer  a 
purported  written  statement  by  defendant's 
brother,  who  saw  the  homicide,  for  such  state- 
ment was  hearsay,  as  was  the  fact  that  the 
brother  liad  made  a  statement,  and  the  impro- 
priety was  not  cured  because  the  attorney  for 
the  prosecution  brought  out  the  facts  by  an 
inquiry  as  to  whether  defendant  would  consent 
to  tbe  introdnction  of  the  statement 

8.  Gbiminai.  Law  e=»39e(l>— Bvimncb— Hjs- 
BUTTAi,  Evidence. 
Where  defendant's  brotl^er  saw  the  homi- 
cide, and  defendant  testified  on  cross-examina- 
tion that  he  did  not  care  if  his  brother  was  a 
witness,  for,  if  he  told  the  truth,  it  would  not 
injure  his  case,  but  that  the  brother  was  crasy 
abpQt  half  the  time,  such  testimony  did  not 
warrant  the  introdnction  of  a  written  statement 
by  defendant's  brother. 

4.  Cbiminai,  Law  <S=)721%(2)— Aboument— 
Pailube  to  Pkoduce  Evidence. 
In  a  prosecution  for  homicide,  where  de- 
fendant stated  that  his  brother,  who  was  pres- 
ent, was  crasy  about  half  the  time,  and  refused 
the  offer  of  the  prosecution  to  introduce  a  pur- 
ported written  statement  by  the  brother,  argu- 
ment of  the  prosecutor  that  it  was  a  fair  in- 
ference from  the  fact  the  brother  did  not  tes- 
tify, and  that  defendant  would  not  agree  for 
his  written  statement  to  be  introduced,  that  it 
was  adverse  to  him,  was  improper,  and  aggra- 
vated the  impropriety  of  the  attempt  by  the 
prosecution  to  get  the  statement  before  the 
Jnry. 


6.  CnnoNAL  Law  *=9l037(2)  —  Appeal— Im- 
PBOPKB  Anavuxm—'RxQxmBT  roB  Cdbkec- 

TIOW. 

Where  the  prosecution  by  an  offer  to  admit 
a  purported  written  statement  of  defendant's 
brother  as  to  the  homicide  brought,  out  the 
fact  of  the  statement,  and  the  attorney  for 
the  prosecution  argued  that  the  refusal  of  de- 
fendant to  allow  the  same  to  be  introduced 
warranted  an  inference  that  it  was  unfavorable, 
such  argument  was  obviously  bo  harmful  that 
it  would  have  been  futile  to  withdraw  it,  so 
the  fact  that  defendant,  after  his  objection  was 
overrnled,  did  not  request  withdrawal  of  the 
same  by  special  charge,  was  not  a  waiver  of 
objection. 

Appeal  from  District  Ooart,  Hamilton 
County;   J.  H.  Am<4d,  Judge. 

Tom  Dunn  was  convicted  Of  murder,  and 
appeals.    Reversed. 

Arthur  B.  Mdaon,  of  Hamilton,  for  ap- 
pellant. 
BL  A.  Berry,  Aaat  Atty.  Oen.,  for  tbe  State. 

MORROW,  J.  This  appeal  Is  from  a  con- 
viction for  murder,  tbe  punishment  being  as- 
sessed at  85  years'  confinement  in  tbe  pcnl* 
tentiary. 

Tbe  deceased  was  the  buBband  of  appel- 
lant's daughter.  A  separation  had  taken 
place,  and  she  bad  returned  to  ber  father's 
borne,  and  complained  to  ber  father  of  vari- 
ous acts  of  abuse,  Including  a  charge  of 
infidelity  and  threats  of  personal  violence. 
E)yewltnesses  for  tbe  state  described  an  un- 
provoked and  an  unjustifiable  homicide. 
Appellant,  testif^g  In  bis  own  bebalf,  pre- 
sented the  theory  of  manslaughter,  due  to 
information  of  Insulting  conduct  toward  his 
daughter;  also  that  of  self-defense  against 
danger,  real  and  apparent  These  Issues 
were  presented  to  the  Jury  by  tbe  court  in  its 
charge. 

[1]  Tbe  court  overruled  appellant's  sec- 
ond application  for  a  continuance  upon  tbe 
ground  that  tbe  evidence  sought  was  cumu- 
lative of  the  testimony  of  appellant  and 
some  of  his  witnesses.  The  absent  witness 
would  have  testified  in  detail  to  several  con-, 
versations  with  the  deceased  In  which  ani- 
mosity toward  the  appellant  was  expressed, 
and  threats  to  kill  him  and  other  members 
of  his  family ;  also  efforts  to  arm  himself  In 
preparation  for  the  execution  of  his  designs. 
The  witness  also  would  have  disclosed  his 
communication  of  these  matters  to  tbe  ap- 
pellant a  short  time  before  the  homicide, 
and  would  have  testified,  in  connection  there- 
with, he  had  told  the  appellant  that  tbe 
threats  were  seriously  made,  and  advised 
precautions  against  barm  to  himself  and 
family.  The  appellant,  testifying  in  his  own 
behalf,  claimed  that  the  absent  witness 
Thompson  bad  made  to  talm  tbe  statempntF* 
detailed  In  the  application  for  continuance, 
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and  the  fact  tbat  such  communication  was 
made  comes,  so  far  as  we  are  able  to  as- 
certain, from  no  other  witness.  There  was 
testimony  that  the  deceased,  had  made 
threats  tp  kill  his  wife,  which  were  communi- 
cated to  the  appellant;  also  testimony  that 
the  deceased  at  one  time  said  he  felt  like 
killing  the  appellant  and  the  outfit,  or  some- 
thing like  that,  and  that  be  at  one  time  got 
a  pistol  belonging  to  the  witness  Thompson, 
but  the  date  Is  not  fixed.  Appellant's  daugh- 
ter testified  that  she  had  heard  Thompson 
tell  her  father  "a  lot  of  things." 

The  fact  that  the  matters  detailed  In  the 
application  for  a  continuance  were  said  by 
the  deceased  to  Thompson  was  not  directly 
In  evidence  at  all,  and  that  Thompson  com- 
municated them  to  appellant  was  before  the 
Jury  from  appellant's  testimony  alone,  and 
It  was  contended  In  argument  by  the  state 
that  his  testimony  In  that  specific  particu- 
lar was  untrue.  The  testimony  of  the  absent 
witness  was  material  in  support  of  appel- 
lant's theory  and  testimony  that  the  deceas- 
ed was  the  aggressor.  Appellant  claimed 
that  at  the  time  he  fired  deceased  was  mak- 
ing an  attack  upon  Urn  with  an  open  knife 
In  his  hand.  It  was  conceded  that  the  de- 
ceased had  the  knife  in  his  hand  at  the  time, 
but  denied  tbat  he  made  a  demonstration. 
Thompson's  affldavit  yerlfying  the  correct- 
ness of  the  allegations  in  the  application  for 
a  continuance  was  before  the  court  and  con- 
sidered on  motion  for  a  new  trial.  We  think 
It  Is  not  entirely  accurate  to  wy  that  the 
testimony  of  the  absent  witness  was  cumu- 
lative ot  that  of  other  witnesses.  In  tb« 
sense  that  other  witnesses  testified  to  other 
threats  of  a  similar  character,  and  that  some 
of  them  were  ctHnmunlcated,  the  testimony 
was  cumulative,  but  that  the  particular 
things  to  which  the  absent  witness  would 
have  testified  there  was  no  other  witness. 
The  fact  that  Thompson  communicated  them 
to  the  appellant  rested  upon  appellant's  tes- 
timony alone.  The  rule  justifying  the  refus- 
ing of  an  application  for  a  continuance  to 
secure  cumulative  testimony,  as  declared  in 
'Harvey  v.  SUte,  35  Tex.  Cr.  R.  545,  34  8. 
W.  623,  has  been  held  inapplicable  to  a  state 
of  facts  like  these.  Beard  v.  State,  55  Tex. 
Cr.  E.  157,  115  S.  W.  502,  131  Am.  St  Rep. 
806;  Asken  v.  State,  47  Tex.  Or.  B.  365,  83 
S.  W.  706 ;  Roller  v.  State,  36  Tex.  Cr.  B.  499, 
38  S.  W.  44 ;  Caspy  v.  State,  51  Tex.  Cr.  R. 
433,  102  S.  W.  725;  Phlpps  v.  State,  34  Tex. 
Cr.  B.  560,  31  S.  W.  S9T;  Morgan  v.  State, 
54  Tex.  Cr.  R.  540,  113  S.  W.  934 ;  Gilcrease 
v.  State,  33  Tex.  Cr.  B.  619,  28  8.  W.  531. 
The  best  evidepce  that  the  deceased  had 
made  the  threats  in  the  presence  of  Thomp- 
son and  that  Thompson  had  told  the  appel- 
lant of  them,  would  have  been  the  evidence 
of  Thompson,  and  the  appellant  was  entitled 
to  the  best  evidence  obtiiinable  to  support 
his  defense,  and  to  obtain  the  best  evidence 


he  was  entitled  to  a  reason|ible  dday,  and 
not  driven  to  the  necessity  of  relying  upon 
his  own  testimony  alone.  The  rule  applied 
by  Presiding  Judge  Hurt  in  Gilcrease  v. 
State,  and  whidi  is  adopted  in  the  case  ot 
Morgan  y.  State,  and  others,  supra,  should. 
In  our  Judgment,  control  in  this  one.  We 
quote  it  as  follows: 

"An  application  to  continue  for  the  want  of 
testimony  of  the  witnesses  to  prove  threats 
made  by  the  deceased  to  kill  defendant,  which 
were  communicated  to  him;  also,  to  prove  that 
deceased,  as  well  as  his  brother,  had  guns  at 
the  place  and  time  of  the  shooting.  The  theory 
of  the  state  was  tbat  appellant,  unprovoked, 
killed  the  deceased;  that  of  the  defendant  was 
self-defense.  Both  theories  were  supported  by 
testimony;  hence  a  conflict  in  the  testimony  as 
to  who  waa  the  aggressor — ^who  began  the  vio- 
lence. Threats,  whether  communicated  or  not, 
in  such  a  conflict,  are  of  very  great  importance, 
as  they  tenfl  to  solve  the  problem  at  issue.  The 
state's  witnesses  deny  that  the  deceased  was 
armed  with  a  gun  at  the  time  he  was  shot  It 
this  be  true,  appellant  was  in  no  actual  danger 
when  he  shot  deceased,  nor  was  the  danger  ap- 
parent, whan  all  the  drcnmatanceB  are  consid- 
ered, and  self-defense  was  not  m  the  case.  The 
application  should  bave  been  granted,  although 
it  was  the  second  application;  and,  after  the 
trial,  the  court,  viewing  the  fiicts  of  the  case 
as  developed  on  the  trial,  should  have  granted 
a  new  trial  to  have  enabled  the  appellant  to 
obtain  the  testimony,  though  it  was  somewhat 
cumulative." 

[2,  3]  Henry  Dunn,  brother  ot  appellant; 
was  an  eyewitness  to  the  homicide,  but  not 
present  at  the  trlaL  In  cross-examination  ot 
the  appellant  the  district  attorney  said: 
"Henry  Dunn,  your  brother,  made  a  written 
statement,  didn't  h&,  before  he  left?  Do  yon 
want  to  use  his  written  statement?  We  have 
got  it  and  will  put  it  in  evidence.  Ton  know 
his  evidence  would  hurt  yon  if  he  told  the 
truth  about  it.  Here  is  his  written  state- 
ment Tou  know  his  signature.  Here  is 
Henry's  written  statement  If  you  and  your 
lawyer  want  to  use  it,  you  may  have  it* 
Turning  to  the  attorney  for  appellant,  and 
holding  the  paper,  he  said :  '^  agree  that  thU 
Is  what  he  would  swear  if  he  was  here." 
Appellant's  attorney  said:  "We  don't  want 
to  use  it"  The  district  attorney  remarked: 
"I  know  you  don't"  Subsequently,  before 
closing  the  case,  the  district  attorney  said: 
"I  now  offer  the  written  statement  of  Hen- 
ry Dunn  to  the  defendant  and  his  counsel, 
and  agree  that  this  statement  is  what  Hen- 
ry Dunn  would  testify  if  he  was  here  and  on 
the  stand."  To  all  of  this  appellant  address- 
ed a  prompt  objection,  and  brings  It  for  re- 
view by  several  bills  of  exception. 

The  trial  Judge  Justified  his  action,  as 
stated  in  his  qualification,  upon  the  ground 
that  the  appellant  in  bis  cross-examinatloo 
sought  to  leave  the  impression  on  the  jury 
that  his  brother's  testimony.  If  present; 
would  help  rather  than  hurt  him.    The  tes- 
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tlmony  to  wblch  he  refers  la  as  follows: 
"I  don't  care  U  Henry  was  here  as  a  wit- 
ness. It  would  not  go  against  me  If  he  told 
the  truth  about  It"  To  whleh  he  added: 
"H«  would  tell  the  truth  about  It  U  he  was 
at  himself,  but  he  is  crazy  about  half  the 
time."  The  court  sustained  the  objection  to 
the  introduction  of  the  statement  in  evidence, 
but  overruled  appellant's  objection  to  the 
statements  made  by  the  district  attorney  in 
his  cross-examination  and  in  his  side-bar  re- 
marks. Doubtless  ids  failure  to  produce  his 
brother  as  a  witness,  or  make  an  effort  to  do 
so,  was  a  circumstance  available  to  the  state, 
but  no  facts  are  shown  which  would  render 


"The  jury  don't  know  what  is  in  the  state- 
ment; I  do  know  from  the  fact  that  the  detcnd- 
ant's  own  brother  was  not  present  at  the  trial 
as  a  witness,  and  from  the  further  fact  that 
defendant  would  not  agree  for  his  written 
statement  of  what  had  occurred  to  be  offered 
in  evidence,  that  it  would  be  fair  to  infer  that, 
if  the  said  Henry  Dnnn  were  present  as  a  wit- 
ness. Ills  testimony  wonid  corroborate  the 
state's  witnesses  as  to  how  the  killing  occurred, 
rather  than  Tom  Dunn,  the  defendant." 

This  statement  is  taken  from  the  court's 
qualification  of  the  bill  relating  to  the  argu- 
ment.   The  conclusion  is  not  to  be  escaped 


the  statement  <rf  his  brother  admissible  as  1  **'  *^®  effect  of  tliis  argument  was  to  in- 


original  testimony  against  appellant.  The 
trial  court,  as  we  understand  the  record,  en- 
tertained the  view  that  the  contents  of  his 
statement  were  not  admissible,  but  sanction- 
ed the  action  of  state's  counsel  in  informing 
the  jury  that  appellant's  brother  had  made 
the  statement.    Under  the  facts  dhsclosed  by 


tenslfy  the  error  In  bringing  the  written 
statement  and  Its  substance  before  the  jury, 
and  to  urge  and  use  against  the  appellant 
the  fact  that  he  had  Invoked  the  ruling  of 
the  court  to  exclude  the  written  state- 
ment, which,  in  the  opinion  of  the  court, 
was  inadmissible.     The  obvious  and  neces- 


the  bUl,  the  court  sustaining  the  objection   ggry  consequence  of  the  whole  proceedhig 
to  the  Introduction  of  tlie  written  statement 


was  of  little  consequence  for  the  reason  that 
the  district  attorney,  through  the  proceeding 
sanctioned  by  tbe  coart,  had  thoroughly  made 
the  Jury  understand  that  the  appellant's 
brother  had  made  a  statement  in  tbe  prets- 
ence  of  the  county  attorney;  that  it  was 
In  writing;  tliat  the  state  desired  to  use  it; 
that  the  defendant  would  not  use  it;  and 
tliat  the  inference  to  be  drawn  was  that  the 
statement  would  show  his  guilt.  Tbe  fact 
that  the  statements  of  the  district  attorney 
were  in  the  form  of  an  inquiry  does  not  al- 
ter the  fact  that  they  conveyed  to  the  Jury 


was  to  prejudice  the  appellant's  case  by 
getting  before  the  Jury  illegal  and  inadmis- 
sible testimony  of  a  harmful  character,  and 
using  the  tact  that  he  objected  to  its  admis- 
sion In  argument  against  him.  The  error  in 
falling  to  sustain  objection  to  this  argument, 
which  was  made  at  the  time,  is  not  waived 
by  the  failure  of  appellant  to  request  its 
withdrawal  by  a  special  charge.  He  did 
ills  utmost  to  prevent  it  getting  before  tbe 
Jury,  and  it  was  so  obviously  Iiarmful  that 
it  would  have  been  futile  to  attempt  its  with- 
drawal.   Harris  v.  State,  72  Tex.  Cr.  B.  120, 


the  information  mentioned  above.     Neither;  161  S.  W.  125;  Millner  t.  State,  72  Tex.  Cr. 


the  fact  that  the  statement  was  made  nor 
the  substance  of  it  was  admissible  against 
the  appellant.  Both  were  hearsay.  38  Gyc. 
1495;  Baldwin  v.  Railway,  64  N.  H.  596,  15 
Atl.  412;  Sarll  r.  State,  80  Tex.  Or.  R.  161, 
180  S.  W.  164;  Rushing  v.  State,  62  Tex. 
Cr.  R.  810,  137  S.  W.  872;  Harris  v.  State, 
72  Tex.  Or.  R.  120,  161  S.  W.  125.  Proof  of 
them  is  not  rendered  admissible  by  the  croes- 
examlnation  referred  to  in  the  court's  quali- 
fication to  the  bill. 

[4, 1]  In  Ilia  closing  argument  to  the  Jury 
the  district  attorney  drew  attention  to  the 
fact  that  the  appellant  had  refused  to  offer 
the  statement  in  evidence,  and  objected  to  the 
state  reading  it  and  tliat  it  had  been  exdnd- 
ed,  adding: 
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R.  6Sy  162  B.  W.  348;  Askew  v.  State,  64 
Tex.  Cr.  R.  416,  113  S.  W.  287 ;  Rushing  v: 
State,  02  Tex.  Or.  B.  310, 137  S.  W.  372;  Bul- 
lington  V.  State,  180  S.  W.  681;  Bradley  v. 
State,  72  Tex.  Cr.  R.  287,  162  S.  W.  516; 
SarU  V.  State,  80  Tex.  Cr.  R.  161,  189  S.  W. 
149;  Faullmer  v.  State,  80  Tex.  Cr.  E.  341, 
189  S.  W.  1082;  Hollingsworth  v.  State,  199 
S.  W.  628;  88  Cyc  1485;  Baldwin  v.  RaU- 
way,  64  N.  H.  696,  15  AU.  412;  Rudd  ▼. 
Rounds,  64  Vt.  482,  25  Atl.  440;  Moran  v. 
Baldi,  71  N.  H.  490,  63  Atl.  307. 

In  the  other  bills  of  exception  considered, 
with  their  qualifications,  we  have  discover- 
ed no  error. 

The  matters  discussed  require  a  reversal, 
which  Is  ordered. 
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SANOBB  BBOS.  y.  HUNSUCEBB  et  aL 
(No.  9078.) 

(Conrt  of  Civil  Appeals  of  Texas.    Ft  Worth. 
March  29,  1919.     On  Motion  for  Rehear- 
ing, May  10,  1919.) 

1.  MOBTQAOES  <S=372(4)  —  FOBECLOStJBE  SALE 

PuBCHASEB— Rights  as  to  Gbowing  Cbops; 
Purchaser,  at  trustee  sale,  under  deed   of 
trnst,  was  not  entitled  to  crops  growing  and  un- 
matured at  time  of  sale  as  against  assignees  of 
crop-sharing  rental  contract. 

2.  MOBTGAGKS    <S=372(4)— FOBECLOBtJBB    SaUJ 

Pubchaseb— Right  to  Cbofs  uhdeb  Rxnt- 
Ai.  Contract— Replanted  Cbofs. 
Where  land  is  rented  under  crop-sharing 
rental  contract,  and,  while  crops  are  growing,  is 
sold  under  deed  of  trust,  and,  after  sale,  a  por- 
tion of  the  land  is  replanted  by  tenant  nnder 
agreement  with  purchaser,  assignees  of  rental 
contract  are  entitled  to  the  rent  crop  share  of 
th«  replanted  crops  as  against  purchaser. 

5.  Chattel  Mobtoaoes' «=>12— Saixs  «=s>12 
—Rent  Chop— Unplantkd  Chop. 

Whese  a  tenant  onder  a  valid  contract  with 
owner  agrees  to  pay  a  crop  rent,  and  thereafter 
actually  plants  and  cultivates  the  specified  crop, 
the  crop  may  be  sold  or  mortgaged  even  thongh 
at  the  time  of  the  sale  or  mortgage  the  crop 
has  not  actually  been  planted. 

4.  Mobtoages  ®=»372(4)— FoBECLoauBB  Sale 
Pubchaseb  —  Vaudity    ot   Bxntai.    CoN- 

TBACT. 

Rental  contract,  entered  into  by  purchaser 
under  deed  of  trust  with  tenant  in  possession, 
with  knowledge  of  tenant's' rental  contract  with 
former  owner,  and  assignment  of  rents  there- 
under, is  of  no  effect  as  against  assignees. 

On  Motion  tor  Rehearing. 

6.  MOBTOAOES  «S>137,  197— NATT7BE  OE  MOBT- 

OAOE— Status  or  Mobtoaoee. 
Mortgagee  of  lands  is  but  a  Uenholder,  the 
legal  title  remaining  in  the  owner  of  the  mort- 
gaged premises,  with  an  unimpaired  right  to 
lease  and  obtain  the  emblements  in  the  way  of 
growing  crops. 

6.  CowsTmrriowAL  Law  «=»278(1)  —  Takiho 
of  Pbopkbtt— Due  Pbocess— Execution  of 
Rental  Contbaot  bt  Mobtoaqob. 
The  execution  of  rental  contract  and  assign- 
ment thereof  by  mortgagor  does  not  constitute 
the  taking  of  mortgagees'  property  or  an  impair- 
ment of  their   security  within   federal  Const. 
Amend.  14,  prohibiting  taking  of  property  with- 
out due  proiccss  of  law. 

Appeal  from  Johnson  County  Court;  B. 
Jay  Jackson,  Judge. 

Suit  by  Emily  Hunsucker  and  otbers 
against  Sanger  Bros,  and  others.  Judgment 
for  plaintiffs,  and  named  defendants  appeal. 


W.  F.  Ramsey,  Jr.,  of  Tuma,  Ariz.,  and 
Coke  &  Coke,  of  Dallas,  for  appellants. 

J.  B.  Warren,  of  Cleburne,  and  O.  W.  Dob- 
son,  of  Burleson,  for  appellees. 

CONNER,  O.  J.  On  June  30,  1916,  Mary 
S.  Taylor,  a  feme  sole,  was  the  owner  In  her 
own  name  and  right  of  163  acres  of  land  sit- 
uated in  Johnson  county.  On  that  day  she 
made,  acknowledged,  and  delivered  to  T.  P. 
Barry,  trustee,  for  the  use  and  benefit  of 
Sanger  Bros,  a  deed  of  trust  covering  said 
land,  to  secure  the  payment  of  certain  Indebt- 
edness aggregating  $4,687.25.  The  deed  con- 
veyed the  land,  for  the  purpose  stated,  to- 
gether with  all  Improvements  thereon  and 
thereafter  to  be  placed  thereon,  and  with  all 
and  singular  the  rights  and  appurtenances 
to  same  belonging  to  or  In  any  wise  8pi>er- 
tainlng  or  Incident  thereto.  The  conveyance 
was  forthwith  duly  recorded  upon  the  prop- 
er records  of  Johnson  county.  On  Decem- 
ber 1,  1916,  Mary  S.  Taylor  entered  Into  a 
valid  rental  contract  of  the  premises  men- 
tioned with  Watters  &  Sons  for  one-fourth  of 
the  Johnson  grass,  cotton,  and  cotton  seed, 
after  paying  the  expenses  of  ginning  and 
baling  and  one-third  of  all  other  crops. 
Thereafter,  on  January  2, 1917,  while  she  yet 
owned  the  premises,  and  while  the  said  Wat- 
ters &  Sons  were  In  the  use  and  occupa- 
tion thereof,  cultivating  the  land  under  their 
said  rental  contract,  the  said  Mary  S.  Tay- 
lor duly  assigned,  for  a  valuable  considera- 
tion, the  rental  contract  to  appellees  to  secure 
certain  Indebtedness  for  which  they  sue  In 
this  suit.  Thereafter,  on  June  6,  1917,  crops 
of  corn,  oats  and  Johnson  grass  were  growing 
on  said  premises  under  the  contract  Watters 
&  Sons  had  made  with  Mary  S.  Taylor,  when 
Sanger  Bros,  duly  caused  T.  B.  Barry  to  duly 
execute  the  trust  vested  In  him  by  selling 
the  163  acres  of  land  owned  by  Mary  S.  Tay- 
lor. Sanger  Bros,  purchased  the  land  at  the 
trustee  sale,  and  at  once  entered  into  posses- 
sion thereof,  made  new  rental  contract  with 
Watters  &  Sons  upon  terms  the  same  as 
Watters  &  Sons  had  made  with  Mary  S.  Tay- 
lor, and  thereafter  received  from  Watters  & 
Sons,  and  aj^roprlated  for  tbdr  own  use,  the 
rents  specified  In  the  rental  contract  wltb 
Mary  S.  Taylor. 

The  circumstances  stated  gave  rise  to  the 
present  suit,  which  was  instituted  by  appel- 
lees against  Mary  8.  Taylor  for  the  amounts 
due  from  her  and  against  Watters  tt  Sons 
and  Sanger  Bros,  for  the  value  of  the  roits 
specified. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  and,  Judgment  having  hem 
rendered  In  favor  of  plaintiffs,  Sanger  Bros, 
have  appealed. 

One  of  the  appellants'  material  contenttona 
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is  mroBoated  by  a  proposition  under  tbe 
first  and  second  aartgninents  of  error.  Tbe 
proposition  reads  as  foUows: 

"A  lease  contract  made  hj  a  mortgagor  after 
the  execntion  and  record  of  a  -valid  mortgage  is 
subject  and  subordinate  thereto.  Foredosure 
of  said  mortgage  eztinguisbes  said  lease,  and  tbe 
purcliaser  at  forecloaure  sales  takes  the  land 
free  from  tbe  same,  is  entitled  to  immediate 
possession,  and  all  the  rights  of  user  and  bene- 
ficial enjoyment  incident  to  ownership,  and, 
as  a  conseqaence,  to  all  crops  unmatured  and 
growing  at  the  date  of  purchase." 

'  Tbe  case  of  Wlllia  t.  Hoore,  69  Tex.  628, 
16  Am.  Rep.  284,  and  cases  following  it,  seem 
to  be  conclusive  against  appellants'  proposi- 
tion. Tbe  qvestlon  in  tbe  case  named  is  tbua 
stated: 

"The  question  for  oar  decision  then  is,  Is  tbe 
purchaser  of  mortgaged  lands,  as  againat  the 
mortgagor  or  any  person  claiming  under  him 
by  a  purchase  of  tiie  crops,  entitled  to  such 
crops  as  were  standing  ungatbered  upon  the 
land  at  tbe  time  of  bis  parcliaae?" 

Tbe  question,  after  an  elaborate  discussion, 
was  answered  in  the  negative.  Tbe  decision, 
wbich  is  opposed  to  the  holding  in  England 
and  to  some  of  the  other  states,  is  based  upon 
tbe  proposition  that  in  Texas  the  mortgagee 
of  lands  is  but  a  llenholder,  and  not  the  own- 
er or  bolder  of  the  legal  title,  and  that  until 
foreclosure  the  mortgagor  has  full  title,  with 
right  to  dispose  of  the  crops.  It  was  partic- 
ularly said  that — 

"A  mortgagor  is  entitled  to  sever  in  law  or 
fact  the  crops  which  stand  upon  Iiis  land  at 
any  time  prior  to  the  destruction  of  bis  title  by 
sale  under  the  mortgage;  this  reanlts  from  his 
ownership  and  consequent  right  to  the  use  and 
profits  of  the  land,  and  tbe  mortgage  is  taken 
with  knowledge  of  that  fact" 

[t]  Appellants'  counsel  recognise  the  an- 
thorlty  of  tbe  case  of  Willis  t.  Moore,  snpra, 
but  Insist  that  it  is  distinguishable  from  the 
case  before  us.  In  that  there  the  crops  at  the 
time  of  the  transfer  or  assignment  thereof 
(wblcb  was  in  September)  were  matured  and 
ready  for  severance  from  the  soU,  whereas 
In  tbe  case  before  ns  the  transfer  of  the  tent- 
til  contract  was  In  June,  at  a  time  wben  tbe 
crops,  with  tbe  possible  exception  of  tbe 
Jolmson  grass,  were  growing  and  unmatured, 
tbe  contention  being  that  until  matured  tbe 
crops  were  essentially  part  of  the  land,  which 
necessarily  passed  to  tbe  purchaser  at  the 
trustee  salei  But  the  case  of  Willis  ▼.  Moore 
was  not  so  limited  by  the  able  Judge  who 
wrote  tbe  opinion,  nor  \b  the  distinction  sug- 
gested recognized  in  any  of  the  cases  called  to 
our  attention,  which  follow  the  case  of  Willis 
T.  Moore.  On  the  contrary,  in  the  cases  of  Mc- 
Kinney  y.  Williams,  45  S.  W.  336,  and  in  Lom- 
bardl  v.  Shero,  14  Tex.  Civ.  App.  694,  87  S. 
W.  613,  971,  and  in  Brown  t.  Leatb,  17  Tax. 
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OiT.  App.  262.  42  S.  W.  66S,  44  S.  W.  42,  tba 
distinction  is  r^ndlated.  In  those  cases  it 
was  dlstincely  held  that  a  sale  by  the  ownor 
of  land  of  crops  growing  thereon  worked  a 
severance,  so  that  tbe  crops  did  not  pass  to 
a  purchaser  at  mortgage  sale  of  the  land,  al- 
though the  sale  of  the  crops  was  subsequent 
to  the  maturity  of  tbe  mortgage  debt,  and 
tbat  at  tbe  time  of  tbe  mortgage  sale  tbe 
crops  bad  not  approached  maturity.  Writs 
of  error  were  refused  in  both  of  the  cases 
last  dted,  wblcb  would  seen  to  be  now  here 
controlling. 

We  should  perhaps  notice  a  further  con- 
tention of  appellants,  predicated  upon  tbe 
following  extract  from  the  agreed  statemoit 
of  facts,  vis.: 

"That  at  tbe  said  time  (June  6,  1917),  out 
of  the  66  acres  of  cotton,  60  acres  had  on  it 
a  very  poor  stand,  and  it  was  of  doabtfnl  pro- 
priety or  expediency  to  let  said  land  go  without 
replanting;  so  that  it  was  then  and  there  mu- 
tually agreed  by  and  between  T.  V.  Walters  & 
Sons  and  tbe  said  Sanger  Broa.  tbat  said  GO 
acres  of  land  should  be  replowed,  reprepared, 
end  replanted  in  cotton,  and  the  said  60  acres 
of  land  under  such  agreement  was  replanted  in 
cotton  after  the  6th  day  of  June,  1917." 

Appellants  insist  tliat  at  all  events  Mary  S. 
Taylor's  assignment  of  rents  to  appellees  did 
not  operate  so  as  to  include  the  rent  cotton 
raised  upon  the  60  acres  of  land  replanted, 
it  being  shown  that  tbe  rents  therefrom  and 
collected  by  Sanger  Bros,  amounted  to 
$405.59.  While  appellants'  counsel  have  for- 
cibly_  presented  a  contrary  view,  we  think  we 
must  bold  that  appellees,  under  the  terms  of 
the  rental  contract  by  Watters  &  Sons  and 
by  virtue  of  tbe  asslgameat  from  tbe  owner 
under  wblcb  they  bold,  are  entitled  to  tbe 
rents  upon  tbe  60  acres  of  cotton  planted  at 
the  instance  of  appellants  after  their  pur- 
chase. 

[2,  S]  It  is  to  t)e  noted  in  tbe  first  place  that 
there  is  no  clear  showing  in  the  statement  of 
facts  (and  from  wbicb  we  bave  quoted  that 
part  pertinent  to  the  question  now  under  con- 
sideration) that  there  was  a  real  necessity  to 
replant  any  of  the  cotton.  The  statement  Is 
merely  tbat  tbe  60  acres  "had  on  it  a  very 
poor  stand,"  and  that  the  propriety  or  expe- 
diency of  permitting  the  land  to  go  without  re- 
planting was  "doubtful"  There  is  no  show- 
ing that,  bad  the  60  acres  not  been  replanted, 
no  cotton  of  material  value  would  bave  ma- 
tured, and  we  tttlnk  the  appellants  and  tbe 
tenant  at  their  own  peril  assumed  tiie  re- 
sponsibility, and  must  have  the  doubt  resolv- 
ed against  them.  But  regardless  of  this  sug- 
gestion, and  assuming  for  the  purpose  of  our 
conclusion  that  the  replanting  was  necessary, 
we  nevertheless  think  that  appellees  were  en- 
titled to  tbe  rents  due  upon  tbe  replanted 
land,  which  undoubtedly  thereafter  produced 
a  crop.    As  we  understand  tbe  role  in  tbUi 
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state  to  be,  not  only  crops  planted,  bat  crops 
to  be  planted,  and  wblch  are  thereafter  actu- 
ally planted  pursuant  to  a  contract  with  the 
owner  of  the  land,  may  be  sold  or  mortgaged. 
That  is  to  say,  that  If  a  tenant,  under  a  valid 
contract  with  the  owner  of  the  soil,  agrees  to 
pay  a  crop  rmt  and  thereafter  actually  plants 
and  cultivates  the  specified  crop,  the  same 
may  be  sold  or  mortgaged  even  though  at  the 
time  of  the  sale  or  mortgage  the  crop  has  not 
actually  been  planted.  In  such  case  the  crop 
Is  considered  as  having  a  potential  existence^ 
and,  having  such  potential  existence,  It  may 
be  assigned  or  mortgaged  before  the  crop  is 
actually  planted,  as  well  as  thereafter  while 
growing.  See  Richardson  v.  Washington  et 
aL,  88  Tex.  339,  31  S.  W.  614 ;  Dupree  v.  Mo- 
Clanahan,  1  White  &  W.  Civ.  Cas.  Ct.  App.  | 
694  et  seq.;  Conley  v.  Nelln,  60  Tex.  cav.  Ak>. 
S95,  128  S.  W.  424;  Barron  v.  San  Angelo 
Nat.  Bank,  188  S.  W.  142. 

[4]  It  Is  undisputed  that  appellants  had 
notice  of  the  rental  contract  between  Mary  S. 
Taylor  and  Walters  &  Sons  and  of  the  as- 
signment thereof  to  appellees  at  the  time  of 
api>ellant8'  purchase  under  their  trust  deed. 
Hence  we  conclude  that  by  such  assignment 
appellees  acquired  the  full  right  as  against 
Watters  &  Sons  aiid  appellants  to  the  rents 
In  question,  and  that  the  new  rental  contract 
entered  into  between  Watters  &  Sons  and  ap- 
pellants was  of  no  effect  as  against  appellees. 
It  Is  accordingly  our  judgment  that  appel- 
lants' assignments  of  error  and  all  proposi- 
tions thereunder  should  be  overruled  and  the 
judgment  affirmed. 

On  Motion  for  Beheartng. 

The  counsel  for  appellants  very  earnestly 
insist  that  we  were  in  error,  at  least,  in  hold- 
ing that  the  appellees  were  entitled  to  recover 
the  cotton  replanted  after  the  sale  of  the  land 
to  Sanger  Bros.  It  is  contended  that  our 
ruling  leads  to  unreasonable  results;  that 
In  accordance  therewith  an  owner  of  land 
who  had  given  a  mortgage  thereon  might 
lawfully  make  a  rental  contract  extending 
through  a  series  of  years  and  thereafter  as- 
sign such  contract,  and  thus  deprive  the  mort- 
gagee in  a  large  measure  of  the  fruits  of  his 
mortgage.  Logically  this  may  seon  true,  but 
as  to  this  contention  we  deem  it  sufficient  to 
say  that  the  case  before  ns  presents  no  such 
condition.  The  lease  by  the  landlord  here 
was  for  but  one  year,  and  it  will  be  time 
enough  to  determine  the  supposititious  cases 
when  they  are  presented  upon  the  record. 
Doubtless,  if  such  a  case  be  presented,  some 
rule  of  law  or  equity  may  be  found  to  prevent 
injustice.  At  all  events,  if  we  are  to  be  con- 
trolled by  the  cases  cited  in  our  original  opin- 
ion, as  we  think  we  milst,  it  seems  clear  that 
Mary  S.  Taylor,  the  owner  of  the  mortgaged 


premises  involved  In  this  suit,  bad  a  dear 
right  to  make  the  rental  contract  she  did 
with  Watters  ft  Sons,  and  that,  having  such 
ri^ht,  she  as  clearly  could  lawfully  transfer 
it  with  all  of  its  force  to  aiK)ellee8.  If  so, 
the  tenant  was  liable  for  the  rents  as  he  had 
contracted  for,  both  as  to  the  growing  crops 
and  as  to  all  crops  actually  planted  and  ma^ 
turlng  for  the  crop  year,  and  no  action  on  the 
part  of  Sanger  Bros,  or  of  the  tenants  could 
Impair,  to  any  extent,  appellees'  right  as  as- 
signees of  Mrs.  Taylor. 

[6]  In  deference  to  a  request  on  the  part  of 
able  counsel  who  argued  this  case,  we  will 
also  notice  the  further  contention,  not  hereto- 
fore presented,  that  our  ruling  is  violative  of 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  in  that  it  amounts 
to  taking  of  property  without  due  course  of 
law.  We  will  not  enter  upon  any  extended 
discussion  of  the  subject,  but  will  merely  say 
as  to  this  that  from  an  early  date  in  this 
state,  unlike  as  at  common  law,  the  mort- 
gagee of  lands  is  but  a  lienholder,  the  legal 
title  yet  remaining  in  the  owner  of  the  mort- 
gaged premises,  with  an  unimpaired  right  to 
lease  and  obtain  the  emblements  in  the  way 
of  growing  crops.  See  Duty  v.  Graham,  12 
Tex.  427,  62  Am.  Dec.  534;  Willis  v.  Moore, 
59  Tex.  628,  46  Am.  Rep.  284,  where  the  sub- 
ject Is  fully  discussed.  This  being  true,  we 
cannot  see  that  Sanger  Bros,  have  been  de- 
prived of  any  right  for  which  they  contract- 
ed. The  rule  of  law  referred  to  was  in  full 
force  in  this  state  at  the  time  they  took  their 
liens  upon  Mrs.  Taylor's  premises,  and  the 
trust  deed  lien  therefore  was  afTected  by  the 
rule  as  fully  as  if  it  had  been  written  in  the 
trust  deed.  By  a  very  familiar  rule  of  con- 
struction, Sanger  Bros,  must  be  held  to  have 
known  at  the  time  they  took  their  trust  deed 
that  Mrs.  Taylor  had  the  lawful  right  to 
make  the  rental  contract  as  she  did,  and  bad 
the  further  right  of  assigning  such  contract 
to  others. 

[t]  Under  such  circumstances,  we  know  of 
no  decision  of  the  United  States  courts  which 
goes  so  tM  as  to  hold  that  such  subsequent 
lease  and  assignment  of  Mrs.  Taylor  was  a 
taking'  of  appellants'  property,  or  an  impair- 
ment of  their  security  within  the  meaning  of 
the  (9au8e  of  the  federal  Constitution  refer- 
red to.  Indeed,  we  do  not  see  that  such  sub- 
sequent rental  contract  and  assignment  In 
tact  impaired  appellants'  security.  The  seen- 
rlty  was  the  land  owned  by  Mrs.  Taylor,  and 
not  the  crops  Involved  in  this  suit,  and  noth- 
ing In  the  evidence  In  this  case  even  tends  to 
show  that  the  land  at  the  time  of  its  sale 
under  the  trustee  process  to  appellants  was 
not,  in  fact,  of  mudi  greater  value  than  the 
debt  to  secure  which  the  trust  deed  bad  been 
given. 

We  condnde  the  motion  for  rehearing 
diould  be  ovetrided. 
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STATE!  V.  lilLBS.    (No.  966.) 


(Oonrt  of  Civil  Appeals  of  Texas.     M  Paso. 
May  22, 1919.) 

Taxation    «=»733— Sale    fob    Dkuhqtjxwt 
Taxkb— LiABiLirr  or  Pukchabeb  fob  Taxes 
Aktedatino  Sale. 
In  the  absence  of  a  provision  to  the  contrary 
In    statute   or  jadgment   nnder   which    sale   is 
made,  the  purchaser  at  a  valid  tax  sale  acquires 
title  free  from  any  lien  for  taxes  assessed  and 
delinqaent  for  any  years  previous  to  that  for 
which  sale  is  made,  and  the  state  cannot  re- 
cover state  and  county  taxes  antedating  foredo- 
•nre  sales. 

Error  from  District  Court,  Presidio  Coun-' 
ty;    Joseph  Jones,  Judge. 

Suit  by  the  State  against  M.  T.  Ules. 
From  the  Judgment  rendered  the  State  pros- 
ecutes a  writ  of  error.    Affirmed. 

W.  C.  Jourdan,  of  Marfa,  for  the  State. 
Lewrlght  &  Douglas,  of  San  Antonio,  for 
defendant  in  error. 

BIGGINS,  J.  On  February  21,  1900,  sec- 
tions lis,  117,  and  815  were  sold  for  the  tax- 
es for  the  year  1904.  Sections  459  and  643 
were  sold  March  7,  1911,  for  the  taxes  for 
the  year  1906.  The  sales  were  made  by  the 
sheriff  under  tax  foreclosure  decrees  thereto- 
fore regularly  rendered  by  the  district  court 
of  Presidio  county.  Defendant  in  error, 
I/lles,  subsequently  acquired  ibe  title  of  the 
purchasers  at  such  sales.  On  July  24,  1918, 
plaintiff  In  error,  by  its  county  attorney,  filed 
this  suit  to  recover  the  sum  of  91,621.91  state 
and  county  taxes  against  said  lands.  A  por- 
tion of  the  taxes  sought  to  be  recovered  were 
for  years  antedating  the  foreclosure  sales 
aforesaid.  Upon  trial  the  plaintiff  recovered 
Judgment  with  decree  of  foreclosure  for  the 
taxes  for  the  years  subsequent  to  the  fore- 
closure sales,  and  was  denied  recovery  of  the 
taxes  due  for  the  years  antedating  those  for 
which  the  land  had  been  sold,  and  the  lands 
were  decreed  to  be  free  and  clear  of  the  taxes 
for  those  years.  From  this  Judgment  the 
state  prosecutes  this  writ  of  error. 

Opinion. 

In  some  states  it  is  held  that  tbe  sale  of 
land  for  nonpayment  of  taxes  does  not  divest 
the  lien  of  delinquent  taxes  previously  as- 
sessed and  chargeable  on  the  same  premises. 
This  rule  Is  undoubtedly  correct  where  the 
law  directs  that  the  purchaser  at  the  tax  sale 
shall  assume -and  pay  all  previous  delinquent 
taxes,  or  where  the  statute  or  Judgment  un- 
der which  the  sale  Is  made  orders  that  he 
shall  take  title  subject  to  the  lien  of  existing 
taxes.  But  in  the  absence  of  some  such  pro- 
vision In  the  law  or  the  Judgment,  the  doc- 
trine ordinarily  prevails  that  at  a  valid  tax 
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sale  the  purchaser  acquires  title  free  from  any 
lien  for  taxes  assessed  and  delinquent  for 
any  year  previous  to  that  for  which  the  sale 
was  made.  See  note  and  cases  cited  Ann. 
Caa  1913A,  675;    37  Cya  1477. 

This  rule  of  decision  it  seems  obtains  in 
Texas.  City  of  Houston  v.  Bartlett,  20  Tex. 
Civ.  App.  27,  68  S.  W.  730  (writ  of  error  re- 
fused) ;  Ivey  v.  Teichman,  201  S.  W.  695.  It 
has  been  held  by  the  Supreme  Court  that  one 
holding  several  liens  upon  the  same  property, 
and  who  causes  Lue  same  to  be  sold  in  satis- 
faction of  one  of  his  liens  without  having 
secured  in  the  foreclosure  decree  any  provl-' 
sion  for  the  preservation  of  the  other  lien, 
caimot  maintain  a  subseqnait  suit  to  fore- 
close such  other  lien,  and  that  tlie  purchaser 
at  the  sale  took  the  property  discharged  of 
the  other  lien.  Vleno  v.  Gibson,  85  Tex.  432, 
21  S.  W.  1028;  Brown  v.  Canterbury,  101 
Tex.  86,  104  S.  W.  1055,  130  Am.  St  Bep.  824. 
See,  also,  Bembert  v.  Wood,  16  Tex.  Civ.  App. 
468,  41  S.  W.  526 ;  Alston  v.  Piper,  34  Tex. 
Civ.  App.  689,  79  S.  W.  357.  The  doctrine  of 
these  cases  it  would  seem  should  apply  to 
tax  llena 

We  are  of  the  opinion,  therefore,  that  th« 
court  properly  refused  a  foreclosure  for  taxes 
for  the  years  antedating  the  foreclosure  sales 
for  the  years  1904  and  1908. 

Affirmed. 

HARPRR,  0.  J.  (concurring).  I  concur  in 
this  opinion  because  it  Is  in  line  with  the 
holdings  of  other  courts  in  cases  between  in- 
dividuals and  between  cities  and  individuals 
in  tax  cases.  The  principle  has  not  been  ap- 
plied to  states  in  tax  suits,  but  inferentially, 
as  noted  hereafter,  has  been  repudiated. 

As  I  see  it,  the  rule  invoked  applies  to  per- 
sons holding  the  legal  title  to  secure  the  pay- 
ment of  one's  debts  and  a  sale  for  one  debt 
with  lien  carries  with  it  his  entire  title,  but 
the  state  does  not  base  its  rights  upon  any 
claim  of  title  or  claim  of  right  to  the  land 
itself,  but  simply  has  an  Interest  in  the  land 
to  the  extent  of  the  amount  of  taxes  due. 

But  for  the  fact  that  the  effect  of  the  hold- 
ing In  Vieno  v.  Gibson,  85  Tex,  432,  21  S.  W. 
1028,  is  that  there  can  be  but  one  foreclosure 
by  a  person  holding  aevaral  liens  upon  prop- 
erty, there  could  be  no  question  that  the  rule 
would  not  apply  to  the  state's  statutory  lien 
for  taxes,  under  the  authorities  cited  as  a 
basis  for  the  holding.  But,  notwithstanding 
the  line  of  authorities,  it  appears  to  me  that 
the  rule  cannot  be  applied  to  the  state  be* 
cau.se  of  the  Constitution  and  statute  applica- 
ble to  delinquent  taxes.  Section  15,  art.  8, 
Const.,  provides  that  all  assessments  upon 
landed  property  shall  be  a  special  lien  there- 
on. And  it  shall  be  subject  to  seizure  and 
sale  for  the  payment  of  all  taxes,  etc.,  due 
under  such  regulations  as  the  Legislaturs 
may  provide. 
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Artlde  7684,  Rey.  Stat  Vernon's  Sayles; 
prorides  that  all  lands  or  lots  which  have 
been  returned  deUnquent  since  1885,  "or  may 
hereafter  be  returned  delinquent  or  reported 
sold  to  the  state  or  to  any  dty;  •  ♦  • 
said  taxes  shall  remain  a  lien  upon  the  said 
land,  •  »  •  and  may  be  sold  under  the 
judgment  of  the  court  for  all  taxes,  Interest, 
*  •  *  shown  to  be  due  by  such  assessment 
for  any  preceding  year."  To  me  this  lan- 
guage means  that  the  state's  Hen  shall  re- 
main for  each  and  every  year  until  the  taxes 
are  paid  and  cannot  be  divested  except  by 
payment  In  Traylor  t.  State,  19  Tex.  Civ. 
App.  86,  46  S.  W.  81,  it  Is  held  that  the  Hen 
remained  "Wfliere  the  land  was  reported  sold 
to  the  state  by  virtue  of  this  same  statute, 
and  the  provision  "shall  remain  a  lien"  ap- 
plies with  equal  force  to  lands  "returned  de- 
linquent," as  to  lands  sold  to  the  state  or  any 
dty. 


HINTON  v.  D'YARMETT  et  aL    (No.  9152.) 

(Court  of  Civil  Appeals  of  Texas.    Pt  Worth. 

March  29,  1919.     On  Motion  for 

Rehearing,  May  10,  1919.) 

1.  Injunction  «=»118(1)— Specific  Pbbtobm- 
ANCE  €=5>113—PiA4niNG— Petition. 

Petition  hdd  to  state  cause  of  action  for 
injunction  to  restrain  removal  of  oll-drillins 
equipment  and  casing  delivered  to  plaintiff  un- 
der an  executed  contract,  and  not  an  action  for 
specific  i)erformance  of  an  executory  contract 
to  drill  well. 

2.  CoNTBACTS  <s=s>237(2)— Modified  Contbaot 

— CONSIDEBATION . 

Where  owner  of  oil  leases  assigns  shares  of 
stock  and  his  interest  in  certain  oil  leases  in 
consideration  of  assignee's  agreement  to  drill 
test  well,  and  purchaser  from  assignee  of  an  in- 
terest in  the  contract  assumes  obligation  of 
drilling  well,  but  after  commencing  work  refus- 
es to  continue,  whereupon  contract  is  modified 
so  as  to  permit  owner  himself  to  drill  well  with 
equipment  furnished  by  such  purchaser,  the 
preceding  contracts  and  proceedings  constitute 
a  sufBcient  consideration  for  modified  contract 

8.  COBFOBATIONS  «=3399(^  —  lUFUKD  AU- 
THOBITT— "QBNEKAI  MaHAOEB"  OF  COBPO- 
BATION. 

The  term  "general  manager"  imports  gen- 
eral authority  to  perform  all  reasonable  things 
in  conducting  the  usual  and  customary  business 
of  his  prindpal. 

[Ei.  Note.— For  other  definitions,  see  Words 
and  Phrases,  B'irst  and  Second  Series,  General 
Manager.] 

4.   COBPOBATIONS    <8=»406(4)    —    lUPLIEO    Au- 
THOBITT  —  GEKEBAL,  MANAOEB  —  MODIFICA- 
TION OF  Oil-Dbuxinq  Conteact. 
General  manager  of  oil-drilling  corporation 
had  authority  to  modify  contract  under  which 
the  corporation  was  obligated  to  drill  well  for 


owner  of  oil  lease  so  as  to  permit  owner  to 
drill  well  with  equipment  and  casing  furnished 
by  the  corporation. 

6.  Injunction  «s»59(l)— Contracts— Dbux- 
INO  OF  Oil  Welli— Removal  of  EqmPiacNi. 
Owner  of  oil  leases  who  has  transferred 
stock  and  assigned  certain  oil  leases  in  consider- 
ation of  use  of  drilling  equipment  and  casing 
in  drilling  test  well,  and  who  has  sold  oil  leases 
conditioned  upon  the  drilling  of  the  well  to  cer- 
tain depth,  and  who  has  insuffident  funds 
wherewith  to  himself  supply  equipment  and 
casing,  is  entitled  to  injunction  restraining  the 
removal  of  equipment  and  casing  from  premises 
where  drilling  of  well  has  commenced,  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  4643, 
as  to  scope  of  remedy  by  injunction. 

6.  Injunction  «=>34— Subjects  of  Rkukt— 
Constbugtion  of  Statute. 
In  granting  injunction  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  4643,  the  court 
is  not  confined  to  the  general  rules  of  equity 
practice  on  the  subject,  and  will  give  relief 
where  applicant  has  a  substantial  right  cogniza- 
ble in  law  that  is  or  is  about  to  be  invaded, 
where  injunction  is  necessary  to  restrain  some 
act  prejudicial  to  him. 

Appeal  from  District  Conrt  Montague 
C5ounty;  C.  R.  Pearman,  Judge. 

Action  by  Harley  R.  Hlnton  against  E.  O. 
D'Tarmett  and  others.  General  demurrer 
to  plaintiff's  amended  petition  sustained,  and 
the  plaintlfT  appeals.  Reversed  and  re- 
manded. 

Cook  &  Spencer,  of  Wichita  Valla,  and  3. 
W.  Templeton,  of  Ft.  Worth,  for  appellant 

Paul  Donald,  of  Bowie,  George  B.  Rltten- 
house,  of  Oklahoma  City,  Okl.,  and  Thomp- 
son, Barwlse,  Wharton  &  Elno:,  ot  Ft 
Worth,  for  appellees. 

CONNER,  C.  J.  The  only  question  pre- 
sented on  this  appeal  is  whether  the  trial 
court  erred  In  sustaining  a  general  demurrer 
to  appellant's  amended  petition,  which,  omit- 
ting formal  parts,  appellees  thus  set  forth, 
vie.: 

"That  plaintiff  resides  In  the  county  of  Monta- 
gue and  the  state  of  Texas.  That  defendant 
E.  C.  D'Yarmett  resides  in  the  county  of  Mus- 
kogee, Okl.  That  the  defendant  O.  M.  Topley 
resides  in  the  county  of  Oklahoma,  and  the  state 
of  Oklahoma,  and  that  defendant  Assurance  Oil 
&  Refining  Company  is  a  corporation  duly  in- 
corporated under  the  laws  of  tiie  state  of  Okla- 
homa, its  prindpal  o£5ce  in  the  dty  of  Okla- 
homa and  the  state  of  Oklahoma;  Wallance  is 
its  president,  and  defendant  O.  M.  Topley  is, 
and  has  been  since  the  3d  day  of  October,  1917, 
and  continuously  thereof  its  vice  president  and 
general  manager,  and  H.  W.  Munsen  its  secre- 
tary  and  treasurer. 

"That  on  and  prior  to  the  1st  day  of  Octo- 
ber, 1917,  plaintiff  was  the  owner  and  holder 
of  certain  leasehold  estate  in  and  to  various 
tracts    of  land    situated   in   Montague   county. 
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Tex.,  abont  4  miles  lonth  from,  lying  In  a 
body,  and  consistiiig  of  4,000  acres.  That  on 
said  date  he  made  and  entered  into  a  contract 
with  the  defendant  E.  G.  D'Yarmett  whereby 
the  latter  agreed  to  drill  a  well  for  oil  or  gas 
upon  the  said  leasehold  estate  to  the  depth  of 
2,600  feet  anlesa  oil  or  gas,  or  either  of  them, 
are  fonnd  in  paying  Quantities  at  a  lesser  depth, 
said  defendant  to  furnish  all  of  the  necessary 
tools,  labor,  casing,  and  other  materials  neces- 
sary for  the  proper  prosecution  of  the  work, 
including  the  tubing  and  other  equipment,  plain- 
tiff to  furnish  certain  steel  rig  then  located  at 
a  point  where  it  was  proposed  that  the  said  well 
shotild  be  drilled,  of  which  said  defendant  should 
have  the  exclusive  use  for  the  purpose  of  per- 
forming said  contract,  and  it  was  ag^reed  in  said 
contract  that,  in  the-  event  said  well  so  to  be 
drilled  Bhonld  be  productive  of  oil  and  gas  or 
either  of  them,  the  said  material,  equipment, 
tubing,  tools,  and  other  personal  property 
thereon,  except  the  drilling  tools,  shall  belong 
to  and  be  the  property  of  the  said  Harley  R. 
Hinton,  plaintiff  aforesaid,  and  he  hereby  binds 
himself  and  agrees  to  pay  unto  said  defendant 
for  the  same  the  market  price  therefor  at  the 
time  of  the  completion  of  said  well,  said  contract 
being  as  follows: 

"  'Memorandum  of  Agreement. 

"  This  memorandnm  of  agreement  made  and 
entered  into  at  Muskogee,  Okl.,  this  the  let  day 
of  October,  1917,  Jiy  and  between  B.  O.  D'Yar- 
mett  first  party,  and  Harley  B.  Hinton,  second 
party,  witneaseth: 

*'  'Whereas  the  second  party  is  the  owner  of 
certain  leasehold  estate  in  and  to  a  tract  of 
real  estate  sitnated  in  Montagne  county,  state 
of  Texas,  and  desirous  to  have  a  test  well  drill- 
ed thereon  for  oil  and  gaa  or  either  of  them; 
and      > 

"  'Whereas,  there  is  located  on  the  lands  above 
described  one  certain  steel  rig,  the  location 
tiiereof  being  known  to  both  parties  to  this 
contract: 

"  "Now,  therefore,  for  the  consideration  here- 
in mentioned  and  agreed  upon  to  be  paid  and 
performed  by  the  second  party,  the  said  first 
party  hereby  agrees  to  drill  a  well  for  oil  and 
gas  upon  tl^  leasehold  estate  belonging  to  the 
second  party,  such  well  to  be  located  at  the 
place  where  the  above-recited  derrick  now  is 
upon  said  property,  and  the  same  to  be  drilled 
to  the  depth  of  twenty-five  hundred  (2,500) 
feet  unless  oil  or  gas  or  either  of  them  be  found 
in  paying  quantities  at  a  lesser  depth,  it  being 
understood  that  the  said  first  party  shall  fur- 
nish all  the  necessary  tools,  labor,  casing,  and 
other  materials  necessary  for  the  proper  pros- 
ecution of  the  work,  Induding  the  tubing  and 
other  equipment,  in  the  event  the  well  should 
produce  oil,  but  including  the  rig,  it  being  the 
fortber  understanding  and  agreement  of  the 
parties  tbat  the  said  first  party,  for  the  purpose 
of  difUlng  said  wdl,  shall  have  the  exclusive 
use  of  the  above-mentioned  rig  for  the  pur- 
pose of  performing  this  contract.  And  the  said 
first  party  agrees  to  commence  the  operations 
under  this  contract  within  a  period  of  fifteen 
(16)  days  from  and  after  the  date  when  abstracts 
are  furnished  covering  the  leasehold  estate  to 
be  aasigiied  onto  the  first  party,  in  accordance 


with  the  provistons  of  tUs  contract  hereinaft- 
er contained. 

"  'It  is  further  understanding  and  agreement 
of  the  parties  hereto  that,  in  the  event  the  test 
well  so  to  be  drilled  should  prove  to  be  non- 
productive of  oil  and  gas  or  either  of  them  in 
paying  quantities,  all  material,  equipment,  cas- 
ing, tubing,  tools,  and  other  personal  property 
thereon,  with  the  exception  of  the  steel  rig 
above  mentioned,  shall  belong  to  and  be  the 
property  of  the  said  first  party,  bnt  in  the 
event  sudi  well  should  be  productive  of  oil 
and  gas,  or  either  of  them,  the  said  material 
equipment,  casing,  tubing,  tools,  and  other  per- 
sonal property  therein,  except  the  drilling  tools, 
shall  belong  to  and  be  the  property  of  the  said 
second  party  herein,  and  the  said  second  par- 
ty hereby  binds  himself  and  agrees  to  pay  unto 
the  first  party  for  the  same  the  market  price 
thereof  at  the  time  of  the  completion  of  said 
well. 

"  'And  in  consideration  of  the  premises  and 
agreement  heretofore  contained  to  be  by  the 
first  party  performed,  and  for  the  drilling  of 
such  well,  the  said  party  hereby  sells  and  trans- 
fers to  the  first  party  two  hundred  and  fifty 
thousand  (260,000)  shares  of  the  capital  stock 
of  the  Big  Six  Petroleum  Company,  a  corpo- 
ration of  the  state  of  Delaware,  and  further 
sells,  assigns,  and  transfers  unto  the  said  first 
parl7  all  of  his  rights,  title,  and  interest  in 
and  to  certain  oil  and  gas  leases  which  are  par- 
ticularly mentioned  and  set  forth  in  schedule  A 
which  is  hereto  attached  and  made  a  part  of 
this  contract. 

"  'And  for  the  sum  consideration  the  said 
second  party  hereby  binds  unto  the  first  party 
the  exclusive  right  and  option  of  six  (6)  months 
to  purchase  from  the  second  party  five  hundred 
thousand  (600,000)  shares  of  the  capital  stock 
of  the  Big  Six  Petroleum  Company,  a  corpora- 
tion, at  the  price  of  twenty  (20)  cents  per  share. 

"  'The  said  second  party  further  agrees  to 
furnish  abstracts  of  title  to  all  of  the  real  es- 
tate mentioned  and  described  in  Schedule  A 
hereunto  attached,  such  abstract  to  shoitr  valid 
oil  and  gas  leases  on  each  of  said  tract  in  the 
name  of  the  belonging  to  the  second  party  here- 
in, and  the  title  to  the  real  estate  therein  de- 
scribed to  be  good  and  marketable,  free  and 
clear  of  and  from  all  incumbrance  and  prior 
leases  in  the  name  of  the  respective  lessors 
therein  mentioned. 

"  'It  is  the  intention  of  the  parties  hereto 
that  actual  transfers  of  the  two  hundred  and 
fifty  thousand  (250,000)  shares  of  stock  herein 
mentioned  and  the  oil  and  gas  leases  mentioned 
in  Schedule  A  shall  be  made  at  any  time  after 
the  date  hereof  when  requested  by  the  first 
party,  and  to  the  effect  that  end  the  second 
party  has  executed  concurrently  herewith  an 
order  upon  the  United  States  Corporation  Com- 
pany at  No.  38  Nassau  street.  New  York,  the 
register  and  transfer  agent  for  the  said  Big  Six 
Petroleum  Company,  to  issue  unto  the  said 
first  party  herein  the  said  two  hundred  and 
fifty  thousand  (250,000)  shares  of  the  capital 
stock.  It  is  further  understood  and  the  agree- 
ment of  the  parties  hereto  that  the  said  shares 
of  the  capital  stock  of  the  Big  Six  Petroleum 
Company  and  the  oil  and  gas  leases  mentioned 
in  Schedule  A  shall  be  transferred  and  assign- 
ed unto  the  first  party  or  to  such  iJorties  or  per-. 
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Bons,  firms,  or  corporation  as  he  may  designate. 
"  'This  contract  shall  extend  to  and  be  bind- 
ing upon  the  representative  parties  hereto,  their 
executors,  administrators,  and  assigns. 

"  'Witness  the  parties  hereto  the  day  and 
year  aforesaid. 

"  'E.  O.  DTarmett,  First  Party. 
•"Harlie  R.  Hinton,  Second  Party. 

"'Schedule  A. 

"  T>escription  of  the  leases  in  Montagne  coun- 
ty, Texas,  agreed  to  by  Harley  R.  Hinton  to 
be  assigned  to  E.  O.  D'Tarmett  or  his  assigns: 

"  'Tract  No.  119  of  the  John  H.  Belcher  sub- 
division, being  160  acres  of  the  leases  of  J.  W. 
Belcher  and  wife  to  A.  A.  Berch  to  Harley  R. 
Hinton,  dated  June  1,  1916,  and  recorded  ih 
Montague  county,  Tex.,  records,  Book  85  of 
the  Deed  Records  at  page  303. 

"  'Tract  No.  118  of  the  John  H.  Belcher  sub- 
division, being  160  acres  of  the  lease  of  J.  D.  By- 
bee  and  wife  L.  A.  Bybee,  to  Harlie  R.  Hinton, 
dated  May  31,  1916,  and  recorded  in  Montague 
county,  Tex.,  records,  Book  85  of  the  Deeds  at 
page  306. 

"  Tract  No.  117  of  the  John  H.  Belcher  sub- 
division, being  160  acres  of  the  leases  of  A.  J. 
Cox  and  wife,  Lk  E.  Cox,  to  Harley  R.  Hinton, 
dated  June,  1916,  and  recorded  in  Montague 
county,  Tex.,  Record  Book  No.  85,  page  309. 

"'The  north  75  acres  of  tract  182  of  the 
John  H.  Belcher  subdivision,  being  the  leases 
of  C.  0.  Long  and  wife,  Rillie  liong,  to  Harley 
R.  Hinton,  dated  June  1,  1916,  and  recorded 
in  Montague  county,  Tex.,  records,  Book  86  of 
the  Deeds  at  page  841. 

"  'The  south  85  of  tract  No.  132  of  the  John 
H.  Belcher  subdivision,  being  the  lease  of  J. 
A.  Wilson  and  wife,  I.  A.  Wilson,  to  Harley 
R.  Hinton,  dated  June  1,  1916,  and  recorded 
in  Montague  county,  Tex.,  records.  Book  65  of 
Deeds  at  page  No.  357. 

"  'The  north  80  of  tract  No.  131  of  the  John 
H.  Belcher  subdivision,  being  a  part  of  the 
lease  of  D.  O.  Dunn  and  wife,  M.  B.  Dunn,  to 
Harley  R.  Hinton,  dated  Jime  1,  1916,  and 
recorded  in  Montague  county,  Tex.,  records. 
Book  85  of  Deeds  at  page  313. 

"  'Tract  No.  130  of  the  John  H.  Belcher  sub- 
division, being  the  lease  of  W.  L.  Kennedy  and 
wife,  Mattie  Kennedy,  to  Barley  R.  Hinton, 
dated  June  1,  1916,  recorded  in  Montague  coun- 
ty, Tex.,  records.  Book  No.  85,  page  335. 

"  'The  north  80-acre  tract  of  No.  156  of  the 
John  H.  Belcher  subdivision  and  tract  No. 
166  out  of  the  John  H.  Belcher  subdivision, 
being  the  lease  of  J.  B.  Reeves  and  wife,  Moda- 
rie  Reeves,  to  Harley  R.  Hinton,  dated  Jane  1, 
1916,  recorded  in  Montague  county,  Tex.,  rec- 
ords. Book  85  of  Deeds  at  page  351. 

"'The  south  half  of  tract  No.  156  and  the 
E.  %  of  trac(  No.  266  of  the  John  H.  Belcher 
subdivision,  being  die  lease  of  John  Kirby  and 
wife,  Delia  Kirby,  to  Harley  R.  Hinton,  dated 
Jane  2,  1916,  and  recorded  in  Montague  county, 
Tex.,  records.  Book  No.  86  of  Deeds  at  page 
No.  826. 

"  'Tract  No.  154  and  the  W.  %  of  tract  No. 
163  of  the  John  H.  Belcher  subdivision,  being 
the  lease  of  C.  H.  Kirby,  a  widower,  to  Harley 
R.  Hinton,  dated  June  1,  1916,  in  Montague 
oonnty,  Tex.,  reoofd  d<«ds,  Book  85  of  Deeds 
at  page  323. 


"  'Tract  No.  156  and  a  part  of  tract  184  of 
the  John  H.  Bdcher  subdivision,  being  the 
lease  of  M.  F.  Kirby  and  wife,  Fannie  Kirby, 
to  Harley  R.  Hinton,  dated  June  1,  1916,  and 
recorded  in  Montague  county,  Tex.,  records. 
Book  85  of  Deed  Records  at  page  No.  329.' 

"That  by  the  terms  of  said  contract  plain- 
tiflr,  Harley  R.  Hinton,  sold  and  transferred 
to  defendant  E.  C.  D'Yarmett  250,000  shares 
of  the  capital  stock  of  the  Big  Six  Petroleum 
Company,  a  corporation  of  the  state  of  Dela- 
ware, and  contracted  to  sell,  assign,  and  trans- 
fer to  said  defendant  all  of  his  right,  title, 
and  interest  in  and  to  a  certain  oil  and  gas 
lease,  which  are  mentioned  and  described  in 
Schedule  A  attached  to  said  contract.  That, 
in  pursuance  of  said  contract,  plaintiff  has  fur- 
nished abstracts  of  title  to  all  of  the  real  es- 
tate mentioned  and  described  in  said  Schedule  A 
showing  valid  oil  and  gas  leases  on  each  of 
said  contract  in  the  name  and  belonging  to 
plaintiff. 

"That  thereafter,  on  the  3d  day  of  October, 
1917,  defendant  B.  C.  D'Yarmett  and  O.  M. 
Topley  made,  executed  and  delivered  a  certain 
assignment  and  contract  in  reference  to  said 
contract  made  and  entered  into  by  plaintiff  and 
defendant  E.  0.  D'Yarmett,  whereby  said  K 
C.  D'Yarmett  sold  and  assigned  unto  defendant 
O.  M.  Topley  an  undivided  one-third  interest 
in  and  to  said  contract,  said  assignment  being 
in  words  and  figures  as  follows: 

"  'Assignment. 

"'Whereas,  B,  C.  D'Yarmett  is  the  owner 
and  holder  of  certain  contract  made  and  en- 
tered In  by  and  between  the  said  E.  C.  D'Yar- 
mett as  first  party,  and  Harley  R.  Hinton,  as 
second  party  dated  Ist  day  of  October,  1917, 
a  copy  of  said  contract  being  hereto  attadied 
and  in  all  respects  made  a  part  hereof: 

"  'Now,  therefore,  for  the  consideration  here- 
inafter mentioned,  the  said  B.  O.  D'Yarmett 
hereby  sells  and  assigns  unto  O.  M.  Topley  an 
undivided  one-third  interest  in  and  to  said  con- 
tract. 

"  'And  as  a  full  consideTation  for  the  trans- 
fer of  said  undivided  interest  in  and  to  the 
above-described  contract,  the  said  O.  M.  Topley 
has  paid  unto  the  said  E.  O.  D'Yarmett  the 
sum  of  one  dollar  ($1.00),  the  receipt  which  ia 
hereby  acknowledged,  and  further  agrees  to  as- 
sume and  to  pay  a  proportionate  amount  of  the 
expenses  and  cost  incurred  by  the  said  E.  C 
D'Yarmett  in  the  performance,  and  to  fumiA 
casing,  tools,  etc.,  for  drilling  of  test  welL 
The  provisions  of  this  agreement  and  the  agree- 
ment herein  contained  shall  inure  to  the  bene- 
fit of  and  shall  be  binding  upon  the  respec- 
tive executors,  administrators,  and  aaaicnors 
of  the  parties  hereto. 

"'Witness  tiie  said  B.  0.  DTarmett.  the 
assignor,  and  the  said  O.  M.  Toiler,  assignee, 
herein  this  the  8d  day  of  October,  1917. 

"'Bi  C.  D'Yarmett,  Assignor. 
"  'O.  M.  Topley,  Assignee.' 

"That  therefore  defendant  O.  M.  Topley  ex- 
ecnted  an  assignment  in  writing  of  the  abov« 
assignment  to  the  defendant  the  Assurance  Oil 
&  Refining  Company  in  worAi  and  figures  as 
follows: 

'"For  and  in  ooasldeTatioti  of  ome  dollar, 
value  received,  I  hereby  assign  all  my  righ^ 


Digitized  by 


Google 


Tex.)  HINTON  T 

(212 

title,  and  interest  in  the  within  contract  to  the 
Assarance  Oil  &  Befininj;  Company,  this  the 
8th  day  of  December,  1917. 

"'O.  M.  Topley/ 

"That,  in  parsnance  of  iald  contract  and  the 
aasignmenta  thereunder  as  above  quoted  and 
■s  therein  agreed,  defendant  O.  M.  Topley  and 
the  Assurance  OU  &  Rsfining  Company  moved 
the  well-drillin(  equipment,  boiler,  engine,  string 
of  tools,  casing,  and  other  personal  property, 
as  hereinafter  mentioned,  upon  the  premises  of 
D.  G.  Dunn,  the  location  thereof  agreed  upon, 
'  and  where  said  steel  rig  was  located,  and  that 
drillers  were  employed  by  defendants,  and  the 
work  of  drilling  said  well  was  begun. 

'1%at  it  was  agreed  by  the  parties  hereto  that 
plaintiff  should  sell  such  part  of  the  said  2,000 
acres  leasehold  as  would  be  necessary  to  pro- 
cure sufficient  funds  to  meet  the  expenses  of 
drilling  said  well,  and  In  pursuance  of  such 
agreement  plaintiff  has  sold  in  leasehold  1,400 
acres  of  said  2,000  acres  to  various  parties,  and 
has  received  therefor  between  $10  and  $11,  and 
it  was  a  part  of  the  consideration  with  said 
purchasers  that  a  well  should  be  completed  to 
that  depth,  to  which  plaintiff  became  and  is 
necessary  and  legally  bound,  and  that,  accord- 
ing to  said  agreement,  he  made  transfers  direct 
to  such  purchasers.  That  said  sum  of  money 
have  been  expended  in  the  prosecution  of  said 
contract  in  the  drilling  of  said  well. 

"That,  in  pursuance  of  said  contract  and  as- 
signments, drillers  were  employed  and  the  drill- 
ing of  said  well  was  begun  as  aforesaid,  the  well 
was  dug  to  the  depth  of  7S0  or  800  feet,  at 
which  depth  certain  tools  were  lost  in  the 
hole,  and  after  considerable  time  and  effort 
said  tools  were  yet  uuremovqd  therefrom.  That, 
in  the  absence  of  the  plaintiff,  defendant  O.  M. 
Topley  came  down  from  Oklahoma  City,  and, 
without  the  knowledge  or  consent  of  plaintiff, 
drew  the  casing  out  of  said  hole,  and  was  at 
the  time  and  before  the  institution  of  this  suit 
preparing  to  remove  said  casing  and  said  equip- 
ment off  of  said  land  and  premises  and  out  of 
the  state  of  Texas,  which  drilling  material  Is 
as  follows:  One  boiler  and  engine,  a  complete 
string  of  tools  and  drilling  (>quipment,  and  cad- 
ing  as  fcdlows:  About  120  feet  of  12i^-inch, 
about  SCO  feet  of  tO-inch,  about  1,400  feet  of 
8%-inch.  All  of  said  equipment  and  casing 
are  the  equipment  and  casing  agreed  to  be  so 
furnished  and  were  furnished  on  the  ground 
by  defendant  0.  M.  Topley  and  the  Assurance 
Oil  &  Refining  Company,  which  said  boiler,  en- 
gine, tools,  and  equipment  are  of  the  value  of 
$7,000,  and  said  casing  is  of  the  value  of  $4,- 
000.  That,  unless  the  temporary  writ  of  Injunc- 
tion heretofore  prayed  for  and  granted  in  this 
eauM  be  perpetuated,  said  defendant  will  re- 
move said  equipment  and  casing  off  of  said 
premises  and  out  of  the  state,  and  plaintiff 
would  be  defeated  in  the  use  thereof,  and  owing 
to  the  large  amount  of  the  acreage  already 
used,  and,  expended  of  the  leasehold  heretofore 
obtained  by  the  plaintiff,  be  would  not  be  able 
to  purchase  other  drilling  outfit  and  the  neces- 
sary casing  for  the  completion  of  said  well  as 
agreed  by  the  first  contrsct  and  as  agreed  by 
and  between  plaintiff  and  the  purchasers  of 
the  leasehold  in  said  1,400  acres.  That  a  fail- 
ure to  finish  said  well  according  to  the  agree- 
ment will  cause  a  forfeit  of  the  oil  and  gas 
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leasee  as  aforesaid,  and  subject  plaintiff  to 
the  repayment  of  the  amounts  recaved  and  ex- 
pended under  said  contract  to  the  purchasers 
of  leasehold  in  the  said  1,400  acres  of  land,  and 
that,  unless  the  said  temporary  writ  of  injunc- 
tion is  made  permanent,  and  plaintiff  be  allow- 
ed the  Qse  of  said  drilling  outfit  and  casing, 
he  will  suffer  great  and  irreparable  injuries  and 
damages.  That  said  restraining  order  there- 
tofore made  in  this  cause  is  as  follows,  to  wit: 

"  'In  vscation,  Denton,  Texas,  October  14, 
1918. 

"  'Upon  execution  and  filing  with  the  district 
clerk  of  Montague  county,  Tex.,  by  plaintiff, 
of  a  good  and  sufficient  bond  in  the  sum  of 
$1,000  as  provided  by  law,  said  clerk  will  is- 
sue a  writ  of  injunction  restraining  defendants, 
either  in  person  or  by  agent,  from  selling,  hy- 
pothecating, or  otherwise  disposing  of  any  part 
of  the  machinery  or  equipment  described  in 
this  petition  or  in  any  way  interfering  with 
plaintifTg  possession  thereof  as  same  now  ex- 
ists, and  from  removing  same  or  any  part  there- 
of from  said  premises  pending  this  suit.  The 
prayer  for  mandatory  writ  of  injunction  denied 
before  hearing  the  testimony. 

"  'John  Speer,  Judge  16th  District.' 

"That,  after  said  tools  were  so  lost  in  said 
hole,  plaintiff  and  defendant  O.  M.  Topley,  for 
himself  and  as  vice  president  and  general  man- 
ager for  defendant  Assurance  OU  &  Refining 
Company,  made  agreement  that  plaintiff  take 
control  and  management  of  the  drilling  of  said 
well,  and  he  was  then  and  thereby  given  con- 
trol and  custody  of  said  equipment  and  casing, 
and  as  such  control  and  management  of  said 
equipment  and  casing'  at  the  time  said  defend- 
ant drew  the  casing  aforesaid,  and  was  threat- 
ening to  undertake  to  remove  same  from  the 
premises,  plaintiff  has  no  adequate  riemedy  at 
law. 

"Wherefore,  a  temporary  writ  of  injunction 
having  been  heretofore  granted,  and  defendant 
having  been  cited  and  having  filed  their  re- 
spective answers  herein,  plaintiff  prays  that 
said  temporary  writ  be  made  permanent  re- 
straining defendant  from  moving  said  drilling 
outfit  and  casing  described  above  from  said 
premises,  or  in  any  way  interfering  with  plain- 
tiff's possession  and  use  of  same  until  said  well 
is  completed  to  the  depth  of  2,500  feet  accord- 
ing to  said  contract,  and  that  they  be  also 
restrained  from  selling  or  in  any  wise  disposing 
of  said  drilling  equipment  and  casing  so  as  to 
interfere  with  plaintiff's  possession  thereof, 
and  that  plaintiff  has  completed  said  well  ac- 
cording to  the  said  contract,  and  that  an  order 
therefore  be  entered  to  that  effect,  for  his 
damages,  and  for  the  cost  of  this  suit,  and  for 
general  relief." 


Appellees  urge  many  reasons  In  their  briefs 
in  support  of  the  court's  ruling.  It  is  Insisted 
tbat  the  petition  faihi  to  allege  that  appellant 
had  or  could  sell  enough  of  bis  2,000-acre 
leasehold  to  meet  the  expense  of  drilling  the 
well  in  question,  and  hence  fails  to  show  per- 
formance or  an  ability  to  perform  the  con- 
tracts on  his  part,  and  that  for  this  reason 
appellant  Is  not  entitled  in  equity  to  a  spe- 
ciflc  performance  of  the  contract  To  the 
same  end  it  la  further  insisted  that  the  peti- 
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tlon  is  ffttally  deficient  to  that  It  falls  to  al- 
lege that  appellant  bad  furnished  abstracts 
Bbowlng  good  and  marketable  title  free  from 
all  Incumbrances  and  former  leases  to  his 
leasehold  lands  as  provided  by  bis  contract, 
and  falls  to  show  that  the  tools  lost  in  the 
well  as  partially  drilled  can  be  removed  and 
the  well  completed  to  a  depth  of  2,500  feet  as 
provided  In  the  contract,  and  fails  to  show 
that  there  was  any  consideration  for  or  au- 
thority in  O.  M.  Topley  to  act  for  the  Assur- 
ance Oil  &  Refining  Company  to  agree  that 
appellant  might  take  control,  manage,  and 
drill  the  well  contemplated  l^  the  contracts 
between  the  parties. 

There  may  be  other  supposed  defects  in  ap- 
pellant's petition  thought  to  be  material  by 
appellee,  but  they  are  all  of  like  Import  with 
those  we  have  noted,  and  all  are  urged  in 
support  of  the  same  general  proposition 
which  may  be  epitomized  by  the  following 
brief  quotation  from  one  of  appellee's  proi>- 
ositions,  viz.: 

"Tt  is  apparent  from  the  allegations  in  the 
petition  on  which  this  case  was  decided  that 
the  appellant  is  not  only  directly,  but  indirectly, 
trying  to  enforce  by  injunction  specific  per- 
formance of  the  contract  or  contracts  mention- 
ed and  set  forth  in  his  petition." 

The  contentions,  as  before  indicated,  are 
that  such  spedflc  performance  cannot  be 
awarded  for  the  reasons  assigned,  and  that 
hence  the  court  correctly  held  the  general  d&- 
mnrrer  to  be  good. 

We  are  of  opinion,  however,  that  appellee's 
construction  of  appellant's  petition,  with 
which  they  evidently  impressed  the  trial 
court,  is  wholly  wrong.  Much  of  the  reason- 
ing, therefore,  and  many  of  the  authorities 
presented  in  aid  of  the  court's  ruUng,  have 
no  application  and  will  not  be  discussed. 

[11  It  seems  manifest  to  us  that  the  appel- 
lant's petition,  in  its  relation  to  the  order  ap- 
pealed from,  should  not  be  construed  as 
seeking  a  specific  performance  of  the  unex- 
ecuted contracts  mentioned.  There  is  no 
prayer  for  any  such  relief,  nor  does  the  dis- 
solved order  extend  any  such  relief.  Nor 
does  the  petition  seek  a  recovery  of  damages 
because  of  the  failure  of  appellees  to  drill 
the  well  as  they  contracted  to  do.  On  the 
contrary,  the  only  prayer  was  to  the  effect 
that  appellant  be  left  undisturbed  in  the  pos- 
session and  use  of  drilling  tools  delivered  to 
him  under  a  contract.  If  appellee  actually 
delivered  to  appellant  the  specified  tools,  as 
alleged,  pursuant  to  a  valid  agreement  to  do 
so,  then  the  agreement  or  the  contract  was 
an  executed  one,  and  not  executory  in  the 
sense  that  the  court's  aid  was  needed.  It  had 
already  been  performed.  It  had  already 
served  Its  primary  and  principal  purpose. 
What  was  left  was  for  appellee  to  do  in  com- 
pleting the  well ;  the  original  contracts  being 
modified  to  this  extent.    The  relation  of  the 


contracts  and  other  things  antedating  the  con- 
tract under  which  appellant  became  tiosses- 
ed  of  the  tools  is  to  be  viewed,  we  think,  aa 
merely  leading  up  to  and  explanatory  of  the 
contract  for  the  attempted  breadb  of  which 
appellant  complains. 

[2-4]  There  can  be  no  doubt,  we  think,  that 
the  preceding  contracts  and  proceedings,  as 
alleged,  constituted  a  sufficient  consideration 
for  the  new  or  modified  agreement  Galves- 
ton V.  Ry.  Co.,  46  Tex.  435,  Foley  v.  Storrie, 
4  Tex.  Civ.  App.  377,  23  S.  W.  442.  And 
while  the  petition  should  perhaps  have  been 
a  little  more  spedflc  on  the  point,  we  never- 
theless think  the  allegations  as  a  whole  suf- 
fldently  show,  as  against  a  general  demurrer, 
that  the  appellee  oil  and  refining  company 
Is  so  far  bound  upon  the  new  contract  as  to 
at  least  preclude  disturbance  of  appellant's 
possession  of  property  thereunder.  As  al- 
leged, within  a  few  days  after  D'Tarmett 
made  the  original  drilling  contract  with  ap- 
pellant, Topley  purchased  an  interest  therein 
and  assumed  part  of  its  obligation.  Soon 
thereafter  the  oil  company  took  an  assign- 
ment of  said  interest  from  Topley,  and  thus 
made  itself  a  party  to  the  original  agreement 
Indeed,  the  expressed  consideration  for  the 
Topley  assignment  was  but  nominal,  which, 
with  other  circumstances,  seems  to  ralae  the 
inference  that  Topley's  purchase  from  D'Yar^ 
mett  was  in  truth  a  purchase  for  the  benefit 
of  the  oil  company  of  which  he  was  vice 
president  and  general  manager.  "O.  M.  Top- 
ley  and  the  Assurance  Oil  &  Refining  Com- 
pany," as  is  alleged,  moved  the  well-drllUng 
equipment  in  controversy  to  the  designated 
spot,  employed  drillers,  and  began  drilling 
Qie  well.  It  seems  plainly  inferable  from  the 
petition,  as  a  whole,  that  the  difficulty  speci- 
fied In  drilling  the  well,  together  with  the 
failure  or  refusal  of  the  oil  company  to  con- 
tinue, was  the  originating  cause  or  Induce- 
ment for  the  modifying  agreement,  whidi 
evidently  shifted  the  burden  of  completing 
the  well  under  the  terms  of  the  original  con- 
tract with  D'Yarmett,  as  it  had  undertaken 
to  do,  from  the  oil  company  to  the  appellant. 
In  other  words,  the  new  or  modifying  con- 
tract was  plainly  in  the  interest  and  for  the 
benefit  of  the  oU  company,  and  to  secure  such 
benefit  and  as  an  inducement  thereto,  we 
I  think  it  was  within  at  least  the  apparent 
scope  of  O.  M.  Topley's  authority  to  agree 
that  appellant  might  take  and  use  the  well 
equipment  in  question  as  specified  In  the  new 
agreement  It  is  alleged  that  O.  M.  Topley 
was  the  appellee  oil  company's  "general  man- 
ager." The  very  terms  Import  general  au- 
thority to  perform  all  reasonable  things  In 
conducting  the  usual  and  customary  business 
of  his  principal.  In  Railway  Co.  v.  Reisner, 
18  Ekan.  458,  it  was  held  that  the  terms  "gen- 
eral manager"  and  "general  agent"  are  syn- 
onymous ;  that  the  general  agent  ot  the  com- 
pany was  virtually  the  corjMratlon  itself,  and 
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tliereCore  had  aathorlty  to  bind  the  companj'  City  of  Brownwood  v.  Tel.  Co.,  162  S.  W.  709; 
for  the  expense  of  board,  etc, 


for  an  Injured 
brakeman.  While  a  general  agent  may  not 
ordlnarUy,  without  spetdal  aathorlty,  surren- 
d»  Important  rights  of  his  principal,  yet 
there  are  many  caaes,  aays  Mechem  in  his 
work  on  Agency,  p.  991,  where  a  "general 
manager"  or  "general  agent"  (and  he  treats 
the  terms  synonymously)  "may  meet  emer- 
gencies, and  provide  for  unexpected  exigen- 
cies, and  these  may  inrolre  waivers  of  time, 
or  alterations  of  terms,  as  waivers  of  condi- 
tion, or  soxrotder  of  technical  rights,  as 
mere  natural  and  ordinary  Incidents."  Nu- 
merous lllnstratlons  of  the  test  are  given  in 
the  notes,  and  we  think  the  allegations  of  ap- 
pellant's petition  bring  this  case  within  the 
principle  stated,  especially  in  view  of  the 
fact  that,  viewing  the  petition  as  a  whole, 
the  new  contract  ia  so  manifestly  for  the  ben- 
efit of  the  oU  company  and  so  apparently 
within  the  scope  of  the  business  and  practice 
of  develfqplng  oil  companies  as  generally  un- 
derstood. 

[I,  t]  But  without  further  discussion  we 
conclude  that  the  allegations  of  appellant's 
petition  are  sufficient  to  show  that  the  con- 
tract under  which  he  acquired  the  possession 
of  the  property  in  question  was  upon  a  suffi- 
cient consideration  and  binding  upon  the  ap- 
pellee oil  company,  and  that  by  virtue  there- 
of appellant  has  the  right  to  the  undisturbed 
possession  and  use  of  the  property  described 
In  his  petition  as  contemplated  by  the  con- 
tract. Assuming  this  to  be  true,  what  re- 
mains for  determination  Is  very  simple  and 
requires  but  brief  notice.  Our  statutes  on 
the  subject  authorize  writs  of  Injunction 
"where  It  shall  appear  that  the  party  apply- 
ing for  such  writ  Is  entitled  to  the  relief  de> 
manded,  and  such  relief  or  any  part  there- 
of requires  the  restraint  of  some  act  preju- 
dicial to  the  applicant."  See  3  Vernon's 
Sayles'  art.  4643.  In  granting  the  relief  au- 
thorized by  this  statute,  we  are  not  confined 
to  the  general  rules  of  the  equity  practice  on 
the  snbject.  Generally  all  that  is  required 
is  that  the  applicant  has  a  substantial  right 
cognizable  in  law  that  is  or  Is  about  to  be  in- 
vaded, and  that  a  writ  of  injunction  Is  nec- 
essary to  restrain  some  act  prejudicial  to 
blm.  Under  the  circumstances  alleged  in  this 
case  and  as  against  a  noaresldent  corpora- 
tl<m,  it  seems  dear  to  as  that  no  other  rem- 
edy Is  as  adequate  or  as  efficacious  as  the 
writ  of  injunction,  and  we  think  the  trial 
court  erred  in  his  said  order  sustaining  the 
demurrer,  and  in  dissolving  the  temporary 
writ  of  injunction  theretofore  Issued.  See 
Sumner  v.  Crawford,  91  Tex.  129,  41  S.  W. 
994;  Blrchfleld  et  al.  v.  Bourland,  187  S.  W. 
422;  Sullivan  v.  Dooley,  81  Tex.  Civ.  App.  689, 
78  S.  W.  83 ;  El  Campo  Co.  v.  Water  &  Light 
Co.,  83  Tex.  ClT.  App.  893,  182  a  W.  868; 


MitcheU  v.  Burnett,  67  Tex.  Ov.  App.  124, 
122  S.  W.  937;  Tomlhi  ▼.  Clay,  187  8.  W. 
204 ;  Cement  Co.  v.  Am.  Cement  Co.,  167  S. 
W.  183 ;  Tel.  Co.  r.  Smlthdeal,  104  Tex.  258, 
186  S.  W.  1049 ;  Lakeside  Irr.  Co.  r.  Kirby, 
166  S.  W.  715. 

The  Judgment  below  is  accordingly  re- 
versed, and  the  cause  remanded. 

On   Motion   for  Rehearing. 

Appellees  present  a  very  voluminous  and 
insistent  motion  for  rehearing.  Its  length 
precludes  any  extended  notice.  We  can  only 
say  that  the  motion  has  been  carefully  exam- 
ined, and  we  can  but  think,  as  expressed  in 
our  original  opinion,  that  the  court  erred  In 
sustaining  the  general  demurrer  to  appellant's 
petition.  To  the  authorities  cited  in  our  orig- 
inal opinion  vii  wish  to  add  the  case  of  Book- 
eivJones  Oil  Co.  v.  National  Refining  Co., 
63  Tex.  Civ.  App.  142,  131  S.  W.  623,  132  S. 
W.  815.  We  refer  to  this  case  and  to  the  au- 
thorities therein  dted  as  supporting  the  ef- 
fect given  by  us  in  our  original  opinion  to  the 
term  "general  manager." 

We  think  the  motion  for  rehearing  must  be 
overruled,  and  it  Is  so  ordered. 


RICHARDSON  v.  TERRY  et  aL     (No.  975.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paeo. 

May  1,  1919.    Rehearing  Denied 

May  29,  1919.) 

1.  Appeal  awd  Ekbob  *=>285,  719(4)— Excep- 
tions TO  MEBITB — FUNDAUENTAI.  EBBOB. 

If  exceptions  to  pleading  were  special  ex- 
ceptions and  not  assigned  as  error  in  compli- 
ance with  Vernon's  Sayleg'  Ann.  Civ.  St.  1914, 
art.  1612,  requiring  motion  for  new  trial  and 
assignments  of  error,  the  appellate  coart  would 
not  be  required  to  consider  them,  but  where 
tbey  are  addressed  to  the  merits  and  not  the 
sufficiency  of  the  allegations  they  are  general 
demurrers,  the  overruling  of  which  presents 
fnndamentol  error. 

2.  Spkoiito  PKRroaifAncK  9s>66  —  Corteact 
TO  Con  VET  Homestead. 

A  contract  to  convey  a  homestead  is  not 
one  for  which  specific  performance  may  be  de- 
creed. 

3.  ToBTS  ®=s>12  —  Intebfebenck  with  Peb- 

FOBMANCE    OF    OONTEACT. 

A  person  interfering  with  a  contract  of  sale 
of  real  estate  is  liable  in  damages  in  a  proper 
case,  although  the  contract  was  obnoxious  to 
the  statute  of  frauds,  but  not  if  the  contract 
breached  be  one  which  the  party  may  or  may 
not  perform  at  his  option. 


•Fw  other  cues  ■«•  Mun*  topto  and  KBT-NDUBER  In  all  Ke7-Numbared  DUtest*  and  luduM 
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4.  Davaoes  «s>85  —  fiPEcnro  Pekitobhaitcb 
*=>58— Lawd  Sale  Cjontbact  — Option  to 
Pat  Fokfeit. 

Where  a  contract  between  plaintiCF  and  one 
of  defendants  provided  that  a  9200  check  depos- 
ited therewith  was  placed  as  a  forfeit  on  tlie 
land  deal,  defendant  had  the  absolute  right 
arbitrarily  to  refus>e  to  carry  out  the  sale  and 
lose  such  amount,  and  plaintiff  bad  no  cause  of 
action  against  such  defendant;  the  deposit  not 
being  earnest  or  escrow  money  but  liquidated 
damages  or  forfeit. 

5.  EviDKNOB  «=s>462— Sale  OowTaAOT— Vast- 
iNO  Tebmb  bt  Pabol. 

A  written  contract  for  sale  of  land  provid- 
ing for  a  deposit  "placed  as  a  forfeit"  cannot 
have  its  terms  varied  by  parol  evidence  to  show 
that  the  money  was  deposited  as  earnest  or 
escrow  money  and  not  as  liquidated  damages  or 
forfeit 

Ai^eal  from  District  Court,  Eastland 
County;   Joe  Burkett,  Judge. 

Action  by  M.  H.  Richardson  against  J.  W. 
Terry  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

D.  Q,  Hunt,  of  Eastland,  for  appellant 
R.  B.  Truly,  of  Ballfnger,  Scott  &  Brels- 
ford,  R.  L.  Rust,  and  J.  R.  Stubblefleld,  all 
of  Eastland,  and  J.  J.  Butts,  of  Cisco,  for 
appellees. 

HARPER,  O.  J.  This  action  was  insti- 
tuted by  M.  H.  Richardson  against  J.  W. 
Terry  and  wife  and  L.  A.  Harrison,  G.  B. 
Ward,  J.  W.  Mancil,  and  Charles  Slemlng; 
as  to  Terry  and  wife  for  specific  perform- 
ance of  a  contract  for  sale  of  certain  land, 
and  In  the  alternative  for  damages  for  its 
breach;  and  as  to  the  other  defendants  for 
damages  for  fraudulently  procuring  the  said 
Terry  and  wife  to  convey  the  land  to  them 
instead  of  plaintiff,  and  for  cancellation  of 
their  deed.  Demurrers  were  sustained  to  the 
plaintitTs  petition,  as  hereinafter  indicated, 
and  upon  refusal  to  amend  the  cause  was 
dismissed.  From  which  Judgment  plaintiff 
has  appealed. 

For  cause  of  action  plaintiff  alleged : 

"That  defendants  Terry  and  wife  were  the 
owners  in  fee-simple  title  of  the  lands  describ- 
ed and  in  possession  of  the  same.  That  on  Oc- 
tober 6,  1917,  they  contracted  to  convey  it  to 
plaintilT,  and  entered  into  the  following  writ- 
ten memorandum,  written  by  Rex  Outlaw,  and 
deposited  in  the  bank  of  which  said  Outlaw  was 
cashier,  subject  to  the  statements,  etc.,  here- 
inafter made: 

"  'Ranger,  Texas,  Oct.  6,  1917.  This  check 
is  placed  as  a  forfeit  on  land  deal  between  M. 
H.  Richardson  and  J.  W.  Terry.  If  J.  W.  Ter- 
ry fails  to  make  deed  and  good  and.  sufficient 
title  by  Dec.  15,  1917,  the  checks  are  to  be  de- 
livered to  M.  H.  Richardson,  and  should  said 
Terry  make  such  deed  and  title  within  the  time 
required  and  said  Richardson  fails  to  pay  $1,- 


000.00  and  assume  loan  against  land,  checks  to 
be  delivered.     The  check  for  $200.00   marked 
"for  cows"  is  the  property  of  J.  W.  Terry. 
•  •*  'J.  W.  Terry. 
•"M.  H.  Bicbardaon. 

"'Witness;    Bex  OntUw.' 

"While  no  specific  tract  of  land  is  mentioned 
in  said  contract,  yet  in  truth  and  in  fact  the 
said  J.  W.  Terry  at  the  date  of  said  contract 
owned  no  other  land  situated  in  Eastland  coun> 
ty  except  the  172  acres  described,  and  it  was  to 
this  tract  the  said  contract  referred.  That  100 
acres  thereof  was  subsequent  to  the  date  of 
the  contract  sold  (by  Terry)  to  defendants  Har- 
rison, Mancil,  Ward,  and  Fleming.  That  the 
$200  was  not  deposited  as  liquidated  damages 
but  was  deposited  as  earnest  or  escrow  money, 
and  that  it  was  agreed  and  understood  between 
them  that  it  should  maintain  the  contract  until 
the  maturity  of  the  cash  consideration  of  $1,- 
000.  That  at  the  time  of  this  contract  said  Ter- 
ry and  wife  sold  plaintitF  seven  head  of  cattle 
for  $200.  That  they  were  delivered  together 
with  the  pasture  situated  on  the  172  acres,  and 
it  was  agreed  that  the  cattle  and  pasture  were 
to  remain  in  the  possession  of  plaintiff  until 
the  maturity  of  the  contract.  .  That  on  October 
22d  oil  was  discovered  in  the  neighborhood  of 
this  land,  by  reason  whereof  it  was  greatly  en- 
hanced in  value,  and  by  reason  of  which  said 
Terry  and  wife  refused  to  consummate  the 
contract,  but,  on  the  contrary,  they  combined 
and  confederated  with  defendants  Harrison, 
Ward,  Mancil,  and  Fleming  for  the  purpose  of 
defrauding  plaintiff,  and  so  combining  and  con> 
federating  the  latter  procured  said  Terry  and 
wife  to  deed  to  them  100  acres  out  of  the  172 
acres  of  land.  That  the  said  Terry  was  old 
,and  Infirm,  and  ignorant  of  his  rights  and  lia- 
bilities under  and  by  virtue  of  his  contract  with 
plaintiff.  The  specific  representations  were: 
That  the  land  was  worth  $50  per  acre.  That 
they  would  pay  him  that  price  for  it  That  he 
was  getting  old  and  was  not  financially  able  to 
accept  $22.60  per  acre  therefor,  as  he  had  con- 
tracted to  do  to  plaintiff.  That  when  Terry 
told  them  of  his  written  contract  with  plaintiff 
to  sell  they  went  to  the  bank  and  procured  the 
contract,  and  after  examining  same  with  intent 
to  defraud  plaintiff  they  falsely  represented  to 
Terry  that  the  contract  was  not  binding  on 
him,  etc.,  and  so  believing  he  executed  the  deed 
to  them.  That  said  land  is  now  worth  $760  per 
acre.  That  by  making  said  deed  Terry  and 
wife  abandoned  the  said  100  acres  as  a  part  of 
their  homestead,  and  that  in  the  event  plaintiff 
is  not  entitled  to  specific  performance  of  his 
contract,  by  reason  of  the  fact  that  same  is  not 
signed  and  acknowledged  by  Terry  and  wife,  as 
to  the  whole  of  the  172  acres,  then  he  Is  enti' 
tied  to  specific  performance  as  to  the  said  100 
acres,  and  to  a  judgment  canceling  the  deed  to 
the  other  defendants." 

Terry  and  wife  filed  ttte  following  excep- 
tions : 

I.  "General  exceptions." 

n.  "Especially  except  to  the  amended  origt- 
nal  petition  in  so  far  as  same  seeks  specUc 
performance,  for  the  reason  that  the  character 
of  contract  pleaded  by  piainKHf  {g  not  audi  a 
one  upon  which  specific  performance  conld  be 
decreed." 
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B.  "Especially  except  tor  fhe  reason  that 
the  escrow  arreement  set  out  in  luec  verba  in 
the  first  count  of  said  amended  petition  disclos- 
es that  $200  deposited  by  said  Terry  was  a  de- 
posit as  forfeit  and  as  Uqnidated  damages  for 
breach  of  the  alleged  contract,  and  that  it 
wonld  be  the  limit  of  the  amount  or  recovery 
to  which  plaintiff  wonld  In  any  event  be  enti- 
tled." 


The  defendants  Harrison,  Ward,  Mandl, 
and  Fleming  filed  the  following  exceptions, 
which  were  sustained  by  the  court: 

"1.  These  defendants  specially  except  to  said 
petition  and  say  the  same  is  insufBdent  in  law, 
iind  shows  no  cause  of  aiftion  against  these  de- 
fendants nor  against  any  or  either  of  tbem,  be- 
-cause  the  contract  and  agreement  alleged  and 
set  out  by  plaintiff,  and  relied  upon  as  ground 
for  specific  performance  of  the  contract  to 
convey  to  plaintiff  the  land  and  premises  hete- 
fai  involved,  is  not  signed  by  the  defendant  Mar- 
tha Terry,  and  it  appeared  from  the  allega- 
tiona  made  and  contained  in  plaintitrs  said  pe- 
tition that,  at  the  time  the  defendant  J.  W. 
Terry  executed  the  memorandum  or  contract 
set  out  in  plaintUTs  petition,  said  defendants, 
J.  W.  Terry  and  Martlu  Terry  were  hwliiand 
and  wife,  and  that  the  land  in  controversy  was 
at  that  time  their  homestead. 

"2.  The  defendants  specially  except  to  all 
that  part  and  portion  of  plaintiffs  amended  pe- 
-tition  wherein  the  memorandum  of  the  agree- 
ment aHeged  to  have  been  made  end  entered 
into  by  and  between  plaintiff  and  the  defendant 
J.  W.  Terry  ia  set  out  and  co^ed,  and  says  the 
same  is  insufficient  in  law,  because  the  said 
memorandum  is  not  a  contract  to  convey  the 
land  in  controversy,  describes  no  particular 
land,  and  refers  to  no  writing  for  a  descrip- 
tion thereof. 

"8.  For  further  special  exceptions  to  plaintiff's 
said  amended  petition  the  defendants  say  that 
the  contract  sued  upon,  a  copy  of  which  is 
•et  out  on  pages  land  2  of  said  amended  peti- 
tion, is  wholly  insufficient  for  plaintiff  to  main- 
tain this  suit  upon,  and  is  contrary  to  the 
statute  of  frauds,  in  that  It  wholly  fails  to  de- 
scribe any  lands,  or  to  furnish  means  of  de- 
scription of  any  lands,  or  to  refer  to  any  writ- 
ings for  description  of  any  lands  that  were  to 
be  conveyed. 

"4.  Defendants  further  specially  except  to  all 
that  part  and  portion  of  plaintifTs  said  amended 
petition  wherein  said  petition  undertakes  to  de- 
scribe the  lands  alleged  to  have  been  intended 
-to  b«  conveyed  by  said  contract,  and  says  the 
same  is  whoUy  insufficient,  and  is  contrary  to 
the  statute  of  frauds,  and  that  plaintiff  thus 
seeks  to  ingraft  upon  said  written  memoranda 
an  agreement  for  a  description  which  is  wholly 
wanting  in  said  contract,  and  pray  the  court  to 
strike  the  same  from  the  record.    •    •    • 

"7.  Said  defendants  spedally  except  to  all 
that  part  and  portion  of  plaintiff's  amended  pe- 
tition wherein  it  is  sought  to  recover  of  and 
from  them  damages  alleged  to  have  resulted 
from  the  breach  of  the  contract  by  the  defend- 
-ants  J.  W.  and  Martha  Terry,  whereby  it  was 
4UleKed  they  contracted  and  agreed  to  sell  and 
convey  the  laxids  in  controversy  to  tlie  plain- 
4lffs.- 


[1]  3%ere  was  no  motion  for  new  trial  filed 
nor  any  assignments  of  error  otherwise  filed 
In  the  trial  conrt  as  provided  by  article  1612, 
Vernon's  Sayles'  Bevlsed  Civil  Statutes.  For 
this  reason  appellee  urges  that  the  assign- 
ments urged  in  appellant's  brief  should  not 
be  considered. 

If  the  exceptions  were  in  fact  special  ex- 
ceptions, as  denominated  in  defendants'  an- 
swer and  the  Judgment  of  the  court,  and  not 
assigned  as  error  in  oompliance  with  the 
statute,  we  would  not  be  required  to  consid- 
er tbem.  Texas  Glass  Go.  t.  Darnell  L. 
Ck>rp.,  185  S.  W.  065.  But  these  exceptions 
are  addressed  to  the  merits  of  the  cause  of 
action,  and  not  the  sufficiency  of  the  allega- 
tions; therefore  are  general  demurrers,  the 
overruling  of  which  present  fundamental  er- 
ror. Insurance  Go.  v.  MoCurdy,  183  S.  W. 
796. 

[2]  The  exceptions  by  Terry  and  wife.  It 
Is  not  error  for  the  court  to  sustain  their  ex- 
ception to  the  effect  that  this  Is  not  the  class 
of  contract  for  which  specific  performance 
may  be  decreed,  being  a  contract  to  convey 
their  homestead.  Jones  and  wife  v.  Goff,  63 
Tex.  248;  Hudglns  t.  Thompson,  163  S.  W. 
659. 

[3-S]  But,  as  we  understand,  appellant 
does  not  contend  that  be  is  entitled  to  spe- 
cific performance  of  the  contract  between 
blm  and  Terry  and  wife  as  to  th«  whole  of 
Hie  homestead  tract  ol  172  acres,  but  In- 
sists that  by  their  act  In  conveying  the  100 
acres  to  Harrison  et  al.,  prior  to  the  date  at 
which  his  option  expired  they,  Terry  and 
wife,  abandoned  their  homestead  rights  to 
that  portion  of  the  bomestead,  and  for  that 
reason  their  right  to  rescind  their  contract 
based  upon  claim  of  homestead  no  longer  ex- 
isted; therefore  specific  performance  of  his 
contract  for  the  100  acres  may  now  be  de- 
creed, and,  if  not,  still  he  urges  that  he  is 
entitled  to  damages  for  interference  with  his 
contract  as  against  Harrison  et  aL,  and  for 
damages  against  Terry  and  its  breach. 

That  a  person  interfering  with  a  contract 
of  sale  of  real  estate  is  liable  in  damages  in 
a  proper  case  is  well  settled  in  Texas.  Bow- 
en  V.  Speer,  166  S.  W.  1183;  Raymond  v. 
YarrtDgton»  96  Tex.  443,  72  S.  W.  680,  73  S. 
W.  800,  62  L.  R.  A.  962,  97  Am.  St.  Rep,  914. 
And  that  the  contract  was  obnoxious  to  the 
statute  of  frauds,  as  urged  in  this  case  by 
appellees,  would  not  relieve  the  parties  so 
interfering.  15  B.  C.  L.  pp.  61,  62,  {§  21,  22. 
But  if  the  contract  breached  be  one  which  the 
party  may  or  may  not  perform  at  bis  option, 
the  rule  does  not  apply.  Roberts  v.  Clark, 
103  S.  W.  417,  L.  R.  A.  1915F,  1076,  note, 
and  Knickerbocker  Ice  Ca  v.  Gardiner  Dairy 
Co.,  107  Md.  566,  69  Atl.  406,  16  L.  R.  A.  (N. 
S.)  746.  Since  the  writing,  termed  the  con- 
tract of  sale,  between  Terry  and  plalntiir 
Richardson,  provides  that  the  cfaeck  for  $200 
deposited  with  the  writing  was  "placed  as  a 
forfeit  on  the  land  deal,"  Terry  had  the  ab- 
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■ointe  right  to  arbitrarily  refuse  to  carry 
out  tbe  sale,  and  in  that  event  suffer  the 
loss  of  the  $200,  and  he  did  so  by  selling  to 
the  other  appellees.  It  follows  that  appel- 
lant has  no  cause  of  action  against  either 
party  for  damages  for  the  alleged  tort,  nor 
for  specific  performance  of  the  contract  In 
whole  or  in  part;  and  that  it  is  alleged  that 
the  $200  was  deposited  as  earnest  or  escrow 
money  and  not  as  liquidated  damages  or  for- 
feit could  not  avail  appellant  In  the  face  of 
tbe  clear  and  unequivocal  terms  of  the  writ- 
ing itself,  for  parol  evidence  would  not  be 
admissible  to  vary  its  terms. 
Affirmed. 


SPARKMAN  V.  STOUT.    (No.  966.) 

(Court  of  Civil  Appeals  of  Texas.     ES  Paso. 

May  1,  1019.     Rehearing  Denied  May  29, 

1919.) 

1.  C!OHTINX7AItOK    «=>26(11)  —  GbOUNDS  —  AB- 

8BNT  Wrranss. 
A  moticai  for  continnance,  based  on  absence 
of  nonresident  witnesses,  was  properly  over- 
roled,  where  no  effort  had  been  made  to  take 
their  depositions,  and  their  testimony  at  a  pte- 
vions  trial  was  read. 

2.  OCABDIAR     AND     WABD     «S>10  —  PEBSOHB 

ESlioib  LB— Lawsuits. 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
4078,  Bubd.  S,  diaqaalifying  as  goardians  par- 
ties to  lawsuits  affecting  the  minor,  does  not 
disqualify  administrator  of  minor's  deceased  par- 
ents. 

S.  Ottabdiah   ahd  Ward  «=»10  —  Appoint- 

lONT    OF    OlTABDIAN  —  MINOB'B     GbANDVA- 
THBB. 

A  minor's  grandfather  has  preference  right 
to  appointment  as  guardian,  although  court 
may  think  some  other  person  better  qualified. 

4.  GUABDIAN   AND  WabD   «=»2fr-CUST0DT  OF 

Ward— JuBMDicTioN. 
Possession  of  a  minor  cannot  properly  be 
awarded  in  proceedings  to  appoint  a  guardian 
for  him. 

5.  GuABDiAN  AND  Wabo  «s>13(8)— Obdes— 

SUFFICIENCT. 

Upon  appeal  from  a  probate  court  order  ai>- 
pointing  guardian  of  a  minor's  person  and  es- 
tate, a  district  court  order  appointing  guardian 
for  minor's  person  only  is  erroneous,  since  it  did 
not  dispose  of  entire  case. 

6.  GuABDiAN  and  Wabd  4=»13(7)— Bond  — 
Sufficiency. 

Under  Vernon's  Sayles'  Ann.  dr.  St.  1914, 
art  4083,  subd.  4,  providing  that  orders  ap- 
pointing guardians  shall  specify  amount  of  bond 
and  direct  clerk  to  issue  letters  of  guardianship, 
order  omitting  these  requirements  is  defective. 

7.  Afpxai,  and  Bbbob  «=»395— Boni^^Sufit- 

CIENCT. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  3632,  requiring  bonds  in  appeals  from  coun- 


ty to  district  court  to  be  fixed  by  county  court 
and  made  payable  to  county  judge,  a  bond  not 
fixed  by  county  court  and  made  payable  to  ap- 
pellee is  defective,  and  appeal  should  be  dis- 
missed, nnless  bond  is  amended  under  article 
2104. 

8.  GuABDiAN  AND  Wabd  ^3>29— Cusvodt  or 
Wabd— JuBiSDicnoN. 
In  proceeding  to  appoint  a  guardian  for  mi- 
nor's personal  property,  appealed  to  district 
court  from  county  court,  a  district  court  order 
awarding  custody  of  child  is  void. 

Appeal  from  District  C!ourt,  Jack  County; 
7.  O.  McKinsey,  Judge. 

Application  by  T.  K.  Stout  for  appoint- 
ment as  guardian  of  G.  W.  Sparkman.  a  mi- 
nor. A  probate  court  order  appointing  J.  W. 
Sparkman  temporary  guardian  was  appealed 
to  the  district  court,  which  appointed  T.  K. 
Stoat  guardian  of  the  minor's  perscHi,  and 
J.  W.  Sparkman  appeals.  Reversed  and  re- 
manded. 

John  P.  Simpson  and  John  D.  McGomb, 
both  of  Jacksboro,  and  Hood  &  Sliadle,  of 
Weatherford,  for  appellant 

Sll  Stark,  of  Jacksboro,  J.  I*  Rndy,  of 
Bowie,  and  W.  B.  Fitzgerald,  of  Widilta 
Falls,  for  appellee. 

HARPER,  C.  J.  On  the  20th  day  of  Feb- 
ruary, 1917,  the  probate  conrt  of  Jade  county 
appointed  J.  W.  Sparkman  temporary  gnard- 
lai^  of  the  person  and  estate  of  Gilbert  Wesley 
Sparkman,  a  minor  under  the  age  of  14  years. 
The  order  discloses  that  J.  W.  Sparkman  was 
contesting  the  application  for  appointment  of 
T.  K.  Stout  at  this  time,  and  it  further  dis- 
closes that  Jas.  M.  Sparkmtu  was  contesting 
the  appointment  of  J.  W.  Spailunaa  in  tbe 
event  T.  K.  Stout  could  not,  for  any  reason, 
be  appointed,  and  that  each  prayed  for  the 
appointment  for  himself.  T.  K.  Stout  and 
J.  M.  Sparkman  took  an  appeal  from  this 
order  to  the  district  conrt  of  said  county. 

The  amended  application  for  letters  filed 
by  the  parties  in  the  district  court  alleges 
that  T.  K.  Stout  is  the  maternal  grandfather 
of  the  minor  and  that  the  Sparkmans  are^ 
his  paternal  uncles.  J.  W.  Sparkman,  con- 
testing  the  appointment  of  T.  K.  Stent,  al- 
leges that  said  Stout  is  disqualified  by  law, 
and  that  he  is  not  a  proper  person  to  be  ap- 
pointed for  the  following  reasons: 

(1)  That  he  Is  the  administrator  of  the  estate 
of  the  minor's  deceased  father,  in  which  the 
minor  has  an  undivided  one-seventh  interest; 
that  there  are  many  claims  against  the  said 
estate;  that  among  them  is  the  claim  of  said 
Stout  as  administrator  for  fees,  commissions, 
etc.,  and  that  he  is  a  party  to  a  suit  on  the 
result  of  which  the  condition  of  the  minor  or 
a  part  of  his  fortune  may  depend;  that  he  is 
not  a  resident  of  Texas. 

The  hearing  came  on  with  a  Jury.  After 
hearing  the  evidence,  the  court  diarged  tha 
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J1117  to  And  far  T.  E.  Stoat  and  agaimrt:  the 
otber  applicant  and  contestant,  whlcli  was  ac- 
cordingly done,  and  thereupon  Judgment  was 
entered,  appointing  T.  E.  Stoat  guardian  of 
the  person  of  said  minor  and  awarding  blm 
the  care  and  custody  of  said  minor,  Gilbert 
Wesley  Sparkman.  From  this  order  J.  Vf. 
Sparkman  has  perfected  his  appeal. 

[1]  The  first  assignment  charges  that  the 
trial  court  erred  in  OTerruUng  motion  for 
contlnnance.  In  this  there  was  no  error. 
The  testimony  of  the  absent  witnesses  had 
been  given  upon  a  previous  trial  of  this  cause, 
taken  by  the  court  stenographer,  and  was 
read  in  evidence  xipoa  this  trial.  They  were 
Dooresidents  of  the  county,  and  no  effort  was 
made  to  take  their  depositians. 

[2]  The  second  assignment  is: 

"Material  and  (nndamental  error  was  commit- 
ted by  the  trial  court  in  giving  a  peremptory 
instruction  in  favor  of  the  applicant,  T.  E. 
Stout,  for  the  following  reasons,  to  wit:  (1) 
The  undisputed  evidence  on  the  trial  showed 
that  the  said  T.  E.  Stout  was  disqualified  under 
subdivision  5  of  article  4078,  Vernon's  Sayles' 
Civil  Statutes  of  Texas  1914,  In  that  he  was 
and  is  a  party  to  a  lawsuit  on  the  result  of 
which  a  part  of  the  minor's  fortune  may  de- 
pend. (2)  And  that  said  T.  E.  Stout  was  and 
is  disqualified  under  subdivision  6  of  article 
4078,  in  that  he  is  a  debtor  to  said  minor.  (3) 
And  further  that  the  evidence  in  the  case  raised 
.the  issue  as  to  whether  or  not  the  said  T.  E. 
Stout  was  and  is  a  resident  of  the  state  of 
Texas.  (4)  The  said  T.  E.  Stout  being  disqual- 
ified, the  court  should  have  submitted  to  the  Jury 
which  in  their  judgment  James  W.  Sparkman 
should  be  appointed  guardian  of  the  person  of 
said  minor." 

The  contention  Is  that  because  the  appellee 
Is  the  administrator  of  the  estate  of  the 
minor's  deceased  parents,  and  that  It  is  stUl 
pending,  and  that  the  minor  has  an  Interest 
In  the  estate,  and  this  constitutes  him  a  i>arty 
to  a  lawsuit,  within  the  meaning  of  subdivi- 
sion 5  of  article  4078,  Vernon's  Sayles'  Civil 
Statutes  of  Texas,  which  reads: 

"The  following  persons  shall  not  be  appointed 
guardian:  *  *  *  (5)  Those  who  are  them- 
sdves  or  whose  father  or  mother  are  parties 
to  a  lawsuit,  on  the  result  of  which  the  condi- 
tion of  the  minor  or  part  of  his  fortune  may  de- 
pend." 

We  do  not  believe  this  to  t>e  the  class 
of  action  contemplated  by  this  provision. 
There  is  no  evidence  In  this  record  that  Stout 
is  i>ersonaUy  indebted  to  the  minor.  The 
fact  that  he  holds  property  of  the  estate  as 
administrator,  which  upon  final  account  he 
may  be  required  to  under  the  orders  of  court, 
distribute  the  minor's  share  to  it,  does  not 
make  him  a  personal  debtor  of  the  minor. 

The  appellant  requested  a  charge  to  the 
effect: 

"That  T.  E.  Stoat  was  disqualified  in  law  to 
be  appointed  and  to  find  against  him.    Then  to 


determine  as  between  the  other  two  appUcsnts  1  according  to  law." 


the  qaesti(m,  whose  appointment  would  be  to 
the  best  interest  of  the  minor." 

We  cannot  determine  from  the  propositlcms 
and  statement  whether  by  this  Is  meant  the 
financial  or  perscmal  Interest  of  the  minor. 
Since  the  court  by  the  ot&w  appealed  from 
luui  not  appointed  the  aKiellee  guardian  of 
the  estate,  we  take  it  that  the  assignment 
could  only  apply  to  the  personal  best  Interest 
of  the  minor. 

[3]  The  grandfather  has  the  preference 
right  to  the  appointment,  though  the  court 
may  be  of  the  opinion  that  some  other  per- 
son might  fill  the  i)osltion  better.  Helnemier 
T.  AiUtt,  29  Tex.  Civ.  App.  140,  67  S.  W. 
1038;   Walker  v.  Finney,  157  S.  W.  948. 

[4]  Possession  of  the  child  cannot  properly 
be  awarded  in  this  class  of  proceedings, 
though  the  order  of  the  district  court  is  to 
this  effect  in  this  case.  The  undisputed 
evidence  is  that  tlie  father  placed  the  child 
in  the  custody  of  Mrs.  H.  B.  Myers,  where  it 
still  remains,  and  her  right  to  keep  the  child 
cannot  be  determined  In  this  probate  proceed- 
ing. Bates  V.  Presswood,  1S7  S.  W.  145. 
This  observation  would  not  be  pertinent, 
except  for  the  fact  that  this  proltate  pro- 
ceeding has  been  converted  into  a  contest  for 
the  custody  of  a  child,  Instead  of  a  proceed- 
ing for  lawful  appointment  of  a  guardian 
of  its  person  and  estate. 

There  Is  nothing  in  the  contention  that  the 
trial  court  should  have  submitted  the  ques- 
tion of  whether  Stoat  was  a  bona  fide  resi- 
dent of  Texas ;  for  the  testimony  conclusive- 
ly shows  that  he  was  at  the  time  of  this 
bearing  a  resident  of  Tezeis,  such  as  Is  con- 
templated by  the  statute. 

But  the  cause  must  be  reversed  and  re- 
manded for  the  following  reasons: 

[S]  (1)  The  appeal  from  the  county  to  the 
district  court  was  from  an  order  appointing 
a  guardian  both  of  the  penoa  and  estate. 
This  appeal  transferred  the  whole  case  to  the 
district  court  and  vested  In  It  the  sole  Juris- 
diction to  determine  both  questions,  and  It 
has  only  disposed  of  the  one  question,  viz. 
"guardianship  of  the  person,"  thus  leaving 
the  appointment  of  a  guardian  of  the  estate 
suspended. 

[6]  (2)  AiUcle  408B,  Vernon's  Sayles'  Stat- 
utes, provides  that — 

"The  order  *  ♦  •  appointing  a  guardian 
shall  be  entered  upon  the  minutes  of  the  court, 
and  shall  specify:  (1)  The  name  of  the  person 
appointed.  (2)  The  name  of  the  ward.  (3) 
Whether  the  guardian  is  of  the  person,  of  the 
estate,  or  of  both  the  person  and  estate  of 
such  ward.  (4)  The  amount  of  the  bond  re- 
quired of  such  guardian.  (5)  If  it  be  the  guard- 
ianship of  the  estate,  the  order  shall  also  ap- 
point three  or  more  discreet  and  disinterested 
persons  to  appraise  such  estate,  and  return  such 
appraisement  to  the  court.  (6)  It  shall  direct 
the  clerk  to  issue  letters  of  guardianship  to  the 
person  appointed  when  such  person  has  qualified 
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The  order  appealed  from  to  this  court  has 
neither  the  fourth  nor  the  sixth  subdivision 
Incorporated  In  It;  therefore,  if  certified  to 
the  county  court  as  provided  by  article  3639, 
Vernon's  Sayles'  Statutes,  for  observance, 
the  person  appointed  oould  not  quaUfy  be- 
cause no  bond  had  been  fixed,  etc. 

[7]  (3)  We  note  that  the  appeal  bond  from 
the  county  to  the  district  court  Is  made  pay- 
able to  John  W.  Sparkman,  In  the  sum  of 
$1,000,  and  we  find  no  order  of  the  county 
court  fixing  the  amount  of  the  bond. 

Article  3632,  Vernon's  Sayles'  Revised 
Statutes,  provides  that  the  county  court  sball 
fix  the  amount  of  the  bond  In  cases  of  ap- 
peal to  the  district  court,  and  it  further  pro- 
vides that  it  shall  be  made  payable  to  the 
county  Judge,  so  the  said  appeal  bond  is  de- 
fective in  these  respects,  and  unless  amended 
as  provided  by  article  2104,  Vernon's  Saylea* 
Statutes,  the  district  court  is  directed  to  dis- 
miss the  appeal.  Wolnitzek  et  aL  v.  Levrls, 
162  S.  W.  963 ;  OUver  V.  Lone  Star,  etc.,  136 
S.  W.  508. 

[S],And  (4)  because  the  order  of  the  dis- 
tiict  court  awarding  the  custody  of  the  child 
is  a  nullity.    Estes'v.  Presswood,  supra. 

For  the  reasons  assigned,  the  cause  is  re- 
versed and  remanded  for  proceedings  In  ac- 
cordance with  this  oplnloD. 


COOPER  et  al.  v.  JOHNSON  COUNTT  et  al. 
(No.  8816.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth, 

Feb.  15,  1919.    On  Motion  for  Rehear- 

hig,  April  5,  1919.) 

I      1.  Shebiffs  and  Oonbtables  <s=157(5)-=-IiIA- 
Bii.rrT  onr  Bond  —  Impbopeb  Payment  of 

GXTABD    HiBK. 

In  a  county's  suit  against  its  former  sheriff 
and  bondsmen  to  recover  moneys  illegally  re- 
ceived by  the  sheriff  during  term  of  office,  the 
twndsmen  were  not  liable  for  the  sums  paid 
to  the  sheriff  in  good  faith  by  order  of  the 
commissionerB'  court  for  hire  of  a  guard  at  the 
county  jail,  even  though  the  amounts  paid  were 
not  authorized  by  law. 

On  Motion  for  Rehearing. 

2.  Shebiffs  and  Constables  $=9C5— Gttabd 
or  Jail  —  Payment  of  Compensation  to 
Shebift — Statute. 
Under  Code  O.  Proc.  1895,  art.  1098,  de- 
spite  its  amendments  in  1909  and  1915,   the 
sheriff  of  a  county  of  less  than  35,000  popula- 
tion is  not  liable  for  moneys  paid  to  him  dur- 
ing his  term  of  office  by  authorization  of  the 
commissioners'  court  for  hire  of  a  deputy  sher- 
iff as  a  gaard  at  the  county  jail,  though  there 
was  only  one  deputy  sheriff  Icept  at  the  jail,  so 
that  the  county  contended  be  was  the  jailer  and 
not  a  guard;    the  commissioners'   court  being 
unauthorized  to  pay  the  salary  of  a  jailer. 


Appeal  fron  District  C!ourt,  Johnson  C!oua. 
ty;  O,  L.  Lockett;  Jndge. 

Suit  by  the  county  of  Johnson  and  othen 
against  t,.  D.  Cooper  and  others.  From  Judg- 
ment for  plaintiffs,  defendant  Cooper  appeals. 
Judgment  reversed  and  rendered  In  part,  and 
undisturbed  In  part. 

J<AnBoh  &  Harrell  and  Walker  St  Baker, 
all  of  Cleburne,  for  appellant. 

S.  a  Padelford  and  J.  K.  Russ^  both  of 
Ol^nme,  for  appellees. 

BUOK,  J.  [1]  Johnson  county  sued  !<.  D. 
Cooper,  former  sheriff,  and  his  bondsmen,  to 
recover  certain  fees  and  sums  of  money 
which  were  alleged  to  have  been  illegally  re- 
ceived and  retained  by  him  during  bla  two 
terms  of  office.  So  far  as  this  appeal  is  con- 
cerned, the  amount  Involved  Is  $1,050,  alleged 
to  have  been  paid  Cooper  for  hire  of  a  guard 
at  the  county  Jail.  The  trial  court  sustained 
defendant's  plea  of  limitation  as  to  $580  of 
said  amount,  and  gave  a  peremptory  Instruc- 
tion In  favor  of  plaintiff  against  all  defend- 
ants for  $470.  But  before  entering  the  Judg- 
ment, the  court  concluded,  properly  we  think, 
that  the  bondsmen  were  not  liable  for  the 
sums  paid  to  the  sherUt  by  order  of  the  com- 
missioners' court  for  such  guard  hire,  even 
though  the  amounts  so  paid  were  not  au- 
thorized by  law,  and  rendered  Judgment,  on 
the  verdict  returned  in  obedience  to  the  per- 
emptory Instruction,  only  against  the  defend- 
ant Ooper,  who  has  appealed. 

The  evidence,  without  material  contradic- 
tion, shows  that  when  Cooper  qualified  as 
sheriff,  he  asked  the  county  Judge,  J.  B. 
Haynes,  what  the  commissioners'  court  was 
going  to  do  about  the  employment  of  a  guard 
at  the  jail.  Judge  Haynes  told  Cooper  to 
come  before  the  commissioners'  court,  which 
he  did.  There  It  was  explained  to  Cooper 
that  the  law  did  not  authorize  the  conunia- 
sioners'  court  to  pay  any  part  of  the  salary  of 
a  Jailer,  but  the  law  did  authorize  the  pay- 
ment of  $1.50  a  day  for  a  necessary  guard. 
Cooper  explained  that,  In  order  to  perform 
the  duties  of  his  ofilce,  he  was  required  to  be 
on  the  outside  a  great  deal  of  his  time,  and 
hence  could  not  stay  at  the  Jail.  The  commis- 
sioners' court  authorized  the  employment  of  a 
guard.  The  amounts  allowed  and  paid  out 
for  this  item  during  the  two  terms  of  Co<^ 
el's  tenure  aggregated  the  amount  sued  for. 
This  allowance  was  received  by  Cooper  and 
applied  on  the  salary  of  the  deputy  sheriff 
who  stayed  at  the  jail  and  guarded,  fed,  and 
cared  for  the  prisoners.  There  was  no  Jail- 
er, eo  nomine,  employed,  and  only  one  deputy 
sheriff  stayed  at  the  Jail  at  any  one  time  or 
period.  The  deputy  sheriff  who  acted  as 
guard  or  Jailer  at  times  performed  other  du- 
ties pertaining  to  his  office  as  deputy  sheriff. 


Cs9For  otlier  caaea  see  same  topic  aad  KBT-NUMBEH  In  all  K«r-Numb«r«d  DlMSts  and  ladaxta 
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lacb  as  serving  proceaii  waiting  on  the  coort, 
etc. 

The  contention  of  appellee  la  that  as  there 
was  only  one  deputy  sheriff  kept  at  the  jaU, 
be  was  the  Jailer  and  not  a  guard,  and  that 
nnder  the  law  the  commissioners'  ooort  could 
not  pay  the  salary,  we  any  part  thereof  of  a 
Jailer.  There  seems  to  be  no  question  as  to 
the  good  faith  of  the  commissioners'  court 
in  making  the  allowance,  or  of  Cooper  in  re- 
ceiving It.  The  insistence  is  that  the  court 
had  no  authority  nnder  the  law  to  make  the 


made  no  provision  for  tbe  payment  by  the 
commisBloners'  court  ot  Jolmson  county  of 
the  Jailer's  salary.  Nor  was  the  (juestlon  of 
tlie  population  of  Dallas  county  in  any  way 
determinative  of  the  issues  in  the  Ledbetter 
decision.  Moreover,  article  1098,  Crim.  Proc, 
as  It  read  at  the  time  of  this  latter  decision, 
made  no  dlstinctioa  between  counties  on  ac- 
count of  population  with  reference  to  the 
county's  allowance  for  Jail  guards  or  Jailer. 
It  provided: 

"The  sheriff  shall  be  allowed  for  each  gnard 


allowance  under  the  drcnmstances,  and  that, !  necesgarily  employed  in  the  safe  keeping  of 
therefore,  CJooper  is  liable  for  the  same,  or  j  prisoners  one  dollar  and  fifty  cents  for  each 
such  part  thereof  as  It  is  not  shown  to  be  j  day,  and  there  shall  not  be  any  allowance  made 
barred  by  limitation.  i  for  the  board  of  such  guard,  nor  shall  any  al- 

We  have  concluded  that  the  instant  case   lowance  be  made  for  jailer  or  turnkey." 

!*J?''«  **"*^A  ^l  *'*'^ff"l,*S^**'V°^!  •*'  I  to  1909  this  article  was  amended  by  adding 
I*dbetter  T.  Dallas  County  51  Tex.  Civ.  App- 1  ^  the  sentence  above  the  words,  "except  in 

140,  111   S.  W.  193,  writ  of  error  denied,  i  ^ ..  „  ».„„,„„  „„.„  tv„„„„.,^  J^,.„^„nr^^  .,, 

Th«e  the  facts  are  essentlallv  similar  to !  «=<"™t*«s  ^"'^^"S  ^"^  thousand  population  or 
Tnere  tne  lacts  are  essennaiiy  mmuar  lo  ^^^^„  j^  ^^^  further  provided  by  this 
those  disclosed  here,  and  the  issues  here  pre- ^^^^^^g^j  ^^^^  ^^  ^^^^^^^  ^  ^^ 


sented  were  there  discussed  fully,  and  the  Su- 


population  or  more  the  commissioners'  court 


preme  Court,  by  denying  the  writ  of  error,    „.„.  ^  „,i„„  *„ .„»,  4„ii  „,„.j  co  ka  .»„,  ,»<.„ 

L.  ._  „«.„^  '  «: — ,  ;».„:  v„,.«„»    o„„  „i„„  I  might  allow  for  each  Jail  guard  $2.50  per  day, 


has  in  effect  affirmed  that  holding.    See,  also,  | 
Jeff  Davis  County  v.  Davis,.  192  S.  W.  295, 
and  authorities  there  cited. 

Hence  we  conclude  that  the  Judgment  of 
the  lower  court  should  be  reversed  in  so  far 
as  It  awards  a  recovery  against  Cooper,  and 
the  judgment  here  rendered  for  appellant. 


This  article  took  the  number  1143.  The  lat- 
ter article  was  further  amended  at  the  first 
called  session  of  the  liegislatore  of  1915 
(chapter  20)  by  changing  the  minimum  pop- 
ulation of  the  counties  autliorlzed  to  pay 
$2.50  a  day  for  each  Jail  guard,  from  50,000 
to  40,000,  and  further  empowering  the  com- 


jmd  ttat  Uie  Judgment  in  favor  of  Cooper  on  j  ^i^^^^.  eourt  In  such  counties  to  pay  the 
Ms  plea  of  limltaUon  should  be  undisturbed ; ;  ^^^^^  ^^^  ^^^^^^  ^5^  ^^  ^^  ^^^^  ^, 
and  It  is  so  oraereo.  ^^^^  amendments,  however,  affects  the  ques- 


Judgment  reversed  and  rendered  in  part, 
and  undisturbed  in  part. 

On  Motion  for  Behearlng. 

[2]  Appellee  urges  that  the  case  of  Ledbet- 
ter ▼.  Dallas  Coanty,  61  Tex.  OlT.  App.  140, 
HI  S.  W.  193,  dted  in  our  original  opinion, 
is  not  anthorlly  in  point,  because^  as  averred, 
Johnson  county,  according  to  the  last  United 
States  census,  has  a  population  of  less  than 
35,000,  wbOe  Dallas  county  had,  at  the  time 
of  the  decision  above  mentioned,  more  than 
50,000  population.    There  appears  to  be  no 
evidence  In  ttiis  case  as  to  what  the  popula- 
tion of  Johnson  county  was  during  the  pe- 
riod from  1912  to  1916,  covering  Cooper's  two 
terms  of  office,  though  the  testimony  of  the 
CDonty  Judge  tends  to  show  that  the  oommls- 
•toners'  court  rect^nlzed  the  fact  that  the  law 
212  S.W.-34 


tion  of  the  maximum  allowance  for  Jail 
guards  in  counties  having  less  than  40,000  in- 
habitants, or  the  question  of  the  lack  of  au- 
thority of  the  commissioners'  court  In  such 
counties  of  less  population  to  make  an  allow- 
ance for  Jailer  or  turnkey.  However,  we  are 
still  of  the  opinion  that  the  decision  in  the 
Ledbetter  Case  approved  by  the  Supreme 
Court  by  the  denial  of  the  writ  of  error,  con- 
trols the  issues  presented  in  this  case.  If 
the  questions  of  law  involved  bad  not  been 
determined'  by  the  Supreme  Conrt,  there 
might  be  room  for  doubt  as  to  the  correctness 
of  our  former  holding,  but  we  conclude  that 
the  questions  of  law  presented  and  the  facta 
in  evidence  in  the  two  cases  are  essentially 
the  same,  and  that  the  law  has  been  decided 
adversely  to  appellee's  contention. 
The  motion  for  rehearing  la  overruled. 
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BIO  GRANDE  &  B.  P.  BT.  CX).  v.  J.  H.  RTJS- 
SEOiL  &  SON  et  aL    (No.  6229.) 

(Court  of  CHvil  Appeals  of  Tex&a.    San  Antonio. 
May  22,  1919.) 

1.  Tbial  es>262(7)— Requested  Ihstbuction 
— Evidence  to  Sdppobt. 

Refasal  of  instraction  requested  by  initial 
carrier  in  suit  by  shipper  as  to  the  act  of  God 
in  destroying  the  cabbage  shipped  was  not  error, 
where  the  decayed  condition  of  the  cabbage  was 
not  traced  to  low  temperature,  and  there  was  no 
fact  sustaining  such  a  theory. 

2.  Tbial  *=»194(15)— Requested  Ihstbuction 
^Veioht  of  Evidence. 

Refusal  of  instruction  requested  by  initial 
carrier  in  suit  by  shipper  for  shipment  of  cab- 
bage damaged  as  to  time  of  shipment  required 
from  S.  in  Texas  to  S.  in  Missouri  was  proper; 
such  charge  being  directly  upon  the  weight  of 
the  evidence,  which  was  a  matter  for  the  jury. 

8.  Tbial  *=3252(7)— Requested  Insteuction 
—Evidence  to  Suppobt. 
In  suit  by  a  shipper  for  cabbage  damaged, 
refusal  of  instruction  asked  by  initial  carrier  as 
to  the  freezing  of  the  cabbage  was  not  error, 
where  there  was  no  evidence  tending  to  show 
that  the  cabbage  had  frozen. 

4.  Appeal  and  Ebrob  €=9742(5)— Assiqn- 
uent  or  Ebbob— Instbuctions. 
An  assignment  of  error,  in  a  suit  by  a  ship- 
per against  carriers  for  a  shipment  of  cabbage 
damaged,  to  a  certain  paragraph  of  a  charge, 
which  does  not  show  what  such  paragraph  con- 
tained and  is  not  followed  by  any  statement  as 
to  what  such  paragraph  contained,  cannot  be 
considered  on  appeal. 

a,  Cabbixbs  «=s>187— Action  fob  Inj^tbibs  to 
Goods  —  Connecting  Cabbies — Dibection 
of  Vebdict. 
It  was  not  error  for  the  court,  in  a  suit  by 
a  shipper  for  damages  to  a  shipment  of  cabbage, 
to  instruct  a  verdict  in  favor  of  a  connecting 
carrier,  where  there  was  no  evidence  of  negli- 
gence on  the  part  of  such  connecting  carrier. 

Appeal  from  District  Court,  Webb  County; 
J.  F.  MuUaUy,  Judge. 

Action  by  J.  H.  Russell  &  Son  and  others 
against  tbe  Rio  Grande  &  Eagle  Pass  Rail- 
way Company,  to  which  defendant  made  the 
International  &  Great  Northern  Railway 
Company  and  other  connecting  carriers  par- 
ties, and  prayed  for  judgment  over  against 
them  for  any  sum  recovered.  Judgment  for 
plaintiffs  against  defendant,  the  Initial  earli- 
er, for  $980,  and  in  favor  of  such  initial  car- 
rier against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  for  $490,  and 
against  tbe  Missouri  Pacific  Railway  Com- 
pany for  $490,  and  defendant  appeals  from 
the  part  thereof  holding  it  Iial)le.    Affirmed. 

A.  Winslow,  of  Laredo,  for  appellant 
John  L.  Dannelley,  of  Laredo,  for  appel- 
lees. 


FLT,  G.  J.  This  is  a  siilt  Instituted  by 
J.  H.  Russell  &  Son,  who  will  be  identified  as 
appellees,  against  appellant,  to  recover  $1,820, 
damages  to  a  car  of  cabbage  whldi  was  ship- 
ped by  appellees  from  SimoD,  Webb  county, 
Tex.,  to  St.  Louis,  Mo.  Appellant  was  tbe 
initial  carrier,  and  made  its  connecting  car- 
riers, the  International  8c  Great  Northern 
Railway  Company,  the  Texas  &  PadQc  Bail- 
way  Company,  tbe  St.  Louis,  Iron  tfloantain 
&  Southern  Railway,  and  the  Missouri  Pa- 
cific Railway  Company,  parties  to  the  suit, 
and  prayed  for  judgment  over  against  them 
for  the  damages  that  might  be  recovered,  by 
appellees.  The  Texas  &  Pacific  Railway  €k>m- 
pany  was  dismissed  from  the  suit  by  appel- 
lant, and  upon  the  verdict  of  a  jury  the  court 
rendered  judgment  against  appellant  in  fa- 
vor of  appellees  for  $980,  and  in  favor  of 
appellant  as  against  the  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company  for 
$490,  and  in  favor  of  appellant  for  $490  as 
against  the  Missouri  Pacific  Railway  Compa- 
ny. No  complaint  is  made  of  that  part  of 
the  judgment  last  named  against  the  two 
railway  companies,  but  this  appeal  is  per- 
fected by  appellant  as  against  aU  the  other 
parties,  except  the  Texas  &  Pacific  Railway 
Company. 

The  car  of  cabbage  was  delivered  by  appel- 
lees in  good  condition,  and  six  days  thereaft- 
er was  delivered  at  St.  Louis  In  a  decayed 
condition.  Appellees  refused  to  receive  them, 
and  the  cabbage  were  sold  by  the  Missouri 
Pacific  Railway  Company  for  $250.  It  was 
shown  that  the  cabbage  should  have  been 
transported  to  St.  Louis  in  four  days.  It 
was  shown  that  the  damage  to  the  cabbage 
was  caused  by  Improper  opening  and  closing 
of  ventilators  and  delay  in  transportation. 
No  negligence  was  shown  on  the  part  of  the 
Internationl  ft  Great  Northern  Railway  Com- 
pany. 

The  first  assignment  of  error  complains  of 
the  dismissal  of  the  International  &  Great 
Northern  Railway  Company  from  the  suit. 
The  railway  company  was  not  dismissed 
from  the  suit  by  the  courts  but  a  v^'dict 
was  rendered  in  favor  of  It  by  the  jury,  and 
upon  that  verdict  a  judgment  was  rendered 
against  appellant  in  its  action  against  the 
International  &  Great  Northern  Railway 
Company.  Tbe  court  Instructed  a  verdict  In 
favor  of  the  railway  company;  there  being 
no  evidence  of  negligence  against  it 

The  second  assignment  of  error  states  that 
the  court  erred  in  overruling  an  objection  to 
the  first  paragraph  of  tbe  charge,  because 
the  fourth  paragraph  is  multifarious  and  im- 
poses too  great  a  burden  on  appellant,  and 
because  the  fifth  paragraph  Instructed  a  ver- 
dict for  the  International  &  tireat  Northern 
Railway  Company.  There  Is  but  one  prop- 
osition, and  that  refers  to  the  objection  to 
the  fifth  paragraph  and  is  answered  by  the 
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concloslon  that  there  was  no  evidenqe  of  neg- 
ligence on  the  part  ot  the  International  & 
Great  Northern  Railway  Ck)mpan7.  What  is 
contained  In  the  first  paragraph,  of  the 
charge,  to  which  alone  the  objection  was  urg- 
ed, does  not  appear  from  the  brief. 

[1]  The  charge  requested,  the  refusal  of 
which  is  complained  of  in  the  third  assign- 
ment of  error,  on  the  subject  of  the  act  of 
God  destroying  the  cabbage,  was  not  sup- 
ported by  the  testimony.  The  decayed  con- 
dition of  the  cabbage  was  not  traced  to  low 
temperature  of  the  weather,  end  appellant 
makes  no  effort  to  point  out  any  fact  sus- 
taining such  a  theory. 

[2]  The  charge,  the  rejection  of  which  is 
assailed  in  the  fourth  assignment  of  error, 
was  directly  upon  the  weight  of  the  evi- 
dence, and  was  properly  refused.  A  witness 
for  appellant  swore  that  six  days  was  good 
time  for  a  shipment  to  St.  Louis  from  the 
starting  point,  but  a  witness  for  appellees 
swore  that  such  shipment  should  have  made 
the  Journey  "not  later  than  the  fourth  day 
from  the  day  of  shipment."  The  court  could 
not  assume  that  the  witness  for  appellant 
was  to  be  credited.  That  was  a  matter  for 
the  Jury. 

[8]  The  charge  was  properly  refused,  the 
refusal  of  which  Is  complained  of  in  the  fifth 
assignment  of  error.  There  was  no  evidence 
tending  to  show  that  the  cabbage  had  frozen. 

[4]  The  sixth  assignment  of  error  does  not 
show  what  the  fourth  paragraph  of  the 
charge  contained,  and  neither  is  It  shown  by 
any  statement  following  the  assignment.  It 
Is  overruled. 

[S]  There  being  no  evidence  of  negligence 
on  the  part  of  the  International  ft  Great 
Northern  Railway  Company,  It  was  not  er- 
ror to  instruct  a  verdict  for  it.  This  dis- 
poses of  the  seventh  assignment  of  error,  and 
the  eighth  assignment  is  fully  met  by  our 
conclusions  of  fact  While  in  the  seventh 
assignment  of  error  complaint  is  made  of 
an  Instruction  In  favor  of  the  International 
St  Great  Northern  Railway  Company,  in  the 
eighth  It  is  stated  there  was  no  evidence  of 
negligence  against  either  of  the  connecting 
lines. 

The  Judgment  is  affirmed. 


GOBBS,  J. 
this  case. 


entered  his  dlsqaaliflcatlon  In 


CRISP  V.  CHRISTIAN  MOEKLBIN  BREW- 
ING  CO.     (No.  6224.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  14,  1919.    Rehearing  Denied  June  11, 

1919.) 

1.    COlOIKBCi:  «s»46— FOBBION   COBFOXATIONS 
— RiOHT  TO  SUK. 

A  foreign  corporation  has  the  right  with- 
out obtaining  a  permit  to  do  businega  in  the 


state,  to  collect  a  debt  ioeurred  fai  the  tranaacy 

tion  of  InterBtate  commerce,  and,  having  ac- 
cepted a  promissory  note  of  a  third  person  in 
part  payment  of  sach  debt,  may  sue  thereon  la 
the  state,  although  the  note  of  the  third  per- 
son, who  had  dealings  with  the  purchaser  of  the 
corporation's  goods,  bad  made  the  note  payable 
direet  to  the  corporation. 

2.  Afpeal  and  Ebrob  «=>846(6)— FiKDinas 
or  Fact— EviDKHCE. 

Inconsistencies  in  the  evidence,  in  the  ab- 
sence of  findings  of  fact,  must  be  resolved  on 
appeal  so  as  to  support  the  judgment. 

3.  COBPOBATIONS  «=3e42(6)— POBEIGN   COBPO- 
BATIONS— DOTNO  BUSINESS  IW  THB  STATE." 

That  a  foreign  corporation  reimbursed  a 
purchaser  of  Its  goods  for  rent  paid  for  prem- 
Ises  in  which  the  property  bought  was  stored 
and  for  money  paid  for  signs  advertising  the 
goods,  and  furnished  a  truck  for  the  delivery 
of  goods,  retaining  the  ownership,  but  requiring 
the  purchctser  of  the  goods  to  pay  the  expenses 
of  the  upkeep,  does  not  conclusively  prove  that 
the  corporation  was  transacting  business  in 
the  state,  being  only  evidence  of  such  fact. 

4.  COBPOBATIONB  0=s672(4)— FOBEIOIT  COBPO- 
BATIONS— PUUDinO— PEBHII    TO    DO     BUSX- 

nxas. 
A  petition  by  a  foreign  corporation,  which 
contains  no  allegation  that  the  transaction  in- 
volved constituted  business  done  in  the  state, 
was  not  subject  to  a  general  demurrer  because 
It  contained  no  allegation  tiiat  plaintiff  had  a 
l>eimit  to  do  business  in  the  state. 

Appeal  from  Bexar  County  Court;  John 
H.  Clark,  Judge. 

Action  by  the  Christian  Moerleln  Brewing 
Company  against  J.  T.  Crisp.  Judgment  for 
plaintiff,  and  defendant  appeals.     Afilrmed. 

Norton  &  Brown,  of  Son  Antonio,  for  ap- 
pellant. 

Dledrich  A.  Meyer,  of  San  Antonio,  for  ap- 
pellee. 

MOUBSUND,  J.  Appellee,  a  foreign  cor- 
poration, sued  appellant  on  a  promissory 
note  for  $800,  admitting  a  credit  of  $100. 
Appellant  answered  by  plea  In  abatement,  a 
general  demurrer,  special  exceptions,  a  gen- 
eral denial  and  a  special  answer.  Judg- 
ment was  rendered  for  plaintiff. 

[1-31  While  there  are  many  assignments  of 
error,  there  is  really  only  one  Question  to  be 
decided,  and  that  Is  whether  the  appellee 
was  entiUed  to  sue  In  our  courts.  It  had 
not  obtained  a  permit  to  do  business  in  Tex- 
as. It  was  incorporated  under  the  laws  of 
Ohio  for  the  purpose  of  the  manufacture 
and  sale  of  pure  lager  beer,  and  Its  princi- 
pal place  of  business  was  Cincinnati,  Ohio. 
The  note  sued  on  is  referred  to  In  Interroga- 
tories as  having  been  given  for  money  loan- 
ed appellant  by  appellee,  and  In  the  answer 
of  Funke,  assistant  secretary  of  appellee,  to 
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the  fourteenth  croMr-lnterrogatory  the  trans- 
action Is  referred  to  as  a  loan.  In  answer 
to  the  eighth  Interrogatory  he  described  the 
transaction  as  follows: 

"I&  T.  Trousdale,  a  cnatomer  of  ours  at  San 
Antonio,  sent  ua  the  note  in  suit,  and  we  cred- 
ited Trousdale's 'account  in  the  sum  <rf  $800. 
On  a  previous  occasion  Trousdale  sent  us  a 
note  of  J.  T.  Crisp,  made  payable  to  Trousdale 
and  Indorsed  by  him.  Mr.  Trousdale  was  given 
credit  for  this  note.  On  the  present  occasion 
the  note  received  was  made  payable  to  the  com- 
pany, but  Trousdale  was  given  credit  for  the 
note  in  his  account.  The  purpose  of  the  trans- 
action we  have  no  knowledge  of  other  than  as 
stated  by  Mr.  Trousdale." 

In  answer  to  the  third  cross-Interrogatory 
be  said: 

"The  cash  money  was  not  sent  direct  from 
Cincinnati  to  Crisp.  The  note  when  received 
was  credited  to  Trousdale,  who  was  in  debt  to 
the  company  for  goods  purchased  by  him,  and 
charged  to  foreign  bills  J.  T.  Crisp." 

Crisp  was  a  customer  of  Trousdale  & 
Bunting.  While  the  note  was  executed  di- 
rectly to  appellee,  the  court  was  warranted 
in  finding  from  the  evidence  that  it  did  not 
represent  a  loan  from  appellee  to  appellant, 
but  that  such  note  was  delivered  by  appel- 
lant to  Trousdale  &  Bunting  in  satisfaction 
of  some  obligation  due  them  by  appellant, 
but,  being  intended  by  them,  to  be  used  in 
paying  their  debt  to  appellee,  was  made 
payable  to  appellee,  and  actually  delivered 
to  ai^ellee  by  them  in  part  payment  of  their 
Indebtedness.  The  court  was  further  war- 
ranted in  finding  that  such  delivery  was 
made  in  payment  of  a  debt  Incnrred  for  beer 
bought  by  Trousdale  &  Bunting  from  appel- 
lee. There  was  evidence  to  support  the  fur- 
ther finding  that  the  beer  for  the  purchase 
of  which  the  indebtedness  accrued  was  sold 
by  appellee  to  Trousdale  &  Bunting,  f.  o.  b. 
Cincinnati,  Ohio;  that  the  contracts  of  sale 
involved  interstate  commerce;  that  no  agen- 
cy existed  on  the  part  of  Trousdale  Sc  Bunt- 
ing to  sell  the  beer  manufactured  by  appel- 
lee, but  that  all  sales  made  by  them  were  for 
themselves  of  beer  purchased  outright  by 
them  from  appellee.  Of  course  appellee  had 
the  right  to  collect  its  debt  Incurred  in  the 
transaction  of  Interstate  commerce,  and, 
having  accepted  a  promissory  note  of  a  third 


person  In  part  payment  of  tmA  debt,  It  nec- 
essarily had  the  right  to  sne  thereon  In  onr 
courts.  There  are  some  inconsistencies  In  the 
evidence,  but  these,  in  the  absaice  of  find- 
ings of  fact,  must  be  resolved  so  as  to  sup- 
port the  Judgment.  Certain  drcomstances 
shown  by  undisputed  testimony  are  also  re- 
lied on  as  showing  the  transaction  of  busi- 
ness in  this  state.  These  are,  first,  that  ap- 
pellee reimbursed  Trousdale  &  Bunting  for 
rent  paid  for  premises  in  which  keg  beer 
bought  by  them  was  stored;  second,  that  it 
reimbursed  them  for  money  paid  oat  by 
them  for  dgns  advertising  the  Moerldn 
beer;  and,  third,  that  it  furnished  them  a 
truck  for  the  delivery  of  i>eer,  retaining  the 
ownership,  but  reqniring  them  to  pay  the 
expense  of  the  upkeep.  We  take  it  that  the 
granting  of  these  inducements  to  Trousdale 
&  Bunting  would  not  prove  that  appellee 
was  transacting  business  In  Texas.  Ervrtn 
V.  Powder  Co.,  156  S.  W.  1097;  Pueblo  v. 
Lukens  (Colo.)  164  Pac.  1164,  L.  B.  A.  1917E. 
p.  699. 

While  the  facts  thus  shown  may  be  con- 
sistent with  the  theory  that  Trousdale  4 
Bunting  were  agents  for  appellee  and  sold 
its  beer  in  Texas  as  such  agents,  they  are  not 
Inconsistent  with  the  direct  evidence  that  all 
beer  shipped  in  was  sold  to  said  flmi,  and 
that  no  business  was  transacted  in  Texas  by 
appellee.  The  doing  of  either  of  the  three 
acts  or  all  does  not  in  Itself  constitute  the 
transaction  of  any  business,  and  such  acts 
are  only  important  as  circumstances  to  be 
considered  in  connection  with  the  other  evi- 
dence. As  the  performance  of  such  acts  did 
not  constitute  carrying  on  business,  no  rea- 
son appears  why  appellee  could  not  perform 
same  to  induce  and  encourage  its  interstate 
commerce  in  its  products. 

[4]  There  is  no  merit  in  the  suggestion 
made  in  argument  that  the  petition  is  sub- 
ject to  a  general  demurrer  becaase  it  con- 
tained no  allegation  that  appellee  bad  a  per- 
mit to  do  business  in  Texas.  The  petition 
contained  no  allegation  that  the  transaction 
involved  constituted  business  done  in  the 
state.  New  State  Liand  Co.  v.  Wilson,  150 
S.  W.  253 ;  Panhandle  Tel.  &  TeL  Co.  v.  Kel- 
logg S.  &  S.  Co.,  62  Tex.  Civ.  App.  402,  132 
S.  W.  963 ;  BroWn  v.  Guarantee  Oo.,  46  Tex. 
Civ.  App.  295,  102  S.  W.  138. 

The  judgment  is  altlrmed. 
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CUSRIB  et  aL  t.  OLASSCOOK  COUNTT. 
(No.  9860 

(Court  of  GlTfl  Appeals  «f  Ten*.     El  Paao. 
May  22.  1910.) 

1.  EiiiKENT  DoxAiR   4=»103  —  Damages  to 
Pbopebtt  Not  Takkit— Additional  Fino- 

E8  AND   IlfPBOVKMXNTS. 

Where  constraction  of  a  road  necessitated 
additional  fencing  and  tbe  establishment  of  an 
additional  watering  place  to  restore  abattlng 
land  to  former  usefulness  and  Talne,  for  grac- 
ing parposes,  th«  district  court  on  appeal  from 
award  of  jury  of  Tiew  erred  in  finding  that  tbera 
was  no  evidence  of  depreciated  value  of  land 
not  takoi. 

2.  Emiitknt  Doicair  4s9203(1)— Dakages  to 
Pbopebtt— BviDENCB— Cost  at  Fences. 

In  proceeding  to  determine  the  amount  of 
damages  due  to  construction  of  a  road,  eridenca 
of  the  cost  of  additional  fencing,  establishing 
watering  places  and  other  items  of  like  nature 
necessitated  by  the  laying  of  the  load  Is  ad- 
missible and  entitled  to  be  accorded  its  proper 
probative  force  iq  determining  whether  tract 
of  land  as  a  whole  has  been  damaged. 

8.  Bkinert  Dohaih  «a»146(4)  ->  Daxaqeb 

Due  to  BIbtabusiuient  or  Road— Oitbbt 

or  Behkit. 

In  proceeding  to  determine  the  amount  of 

damaces  to  land  due  to  oonstmction  of  a  load 

by  appellee  county,  increased  and  better  road 

facilities  could  be  taken  into  consideration  as 

offsetting  damages  to  land  not  taken. 

4.  Appeai,  and  Kbbob  «=3994(8)— Pbotinob 
OF  CouBT  Tbting  Case  —  Cbedibu-itt  of 

WlTNESBKS. 

The  credibility  of  witnesses  and  the  weight 
to  be  given  to  their  testimony  was  to  be  judged 
by  the  court  who  was  trying  the  case  without  a 
jury. 

6.  Eminent  Domain  *=>205— Weight  of  Bv- 
IDENCE— Benefit  and  Injidbt  fbom  High- 

WAT. 

In  proceeding  to  determine  the  amount  of 
damages  due  to  construction  of  a  road,  failure 
of  court  to  recognize  evidence  of  value  to  tract 
as  a  whole,  and  evidence  of  decrease  In  valne 
due  to  road,  as  of  any  probative  force  upon  is- 
sue of  damage  to  land  not  actually  appropri- 
ated, was  reversible  error. 

6.  Eminent  Domain  €=238(4)  —  Appeal 
fbom  Awabd  of  Jubt— Appeai.  Bond. 
The  road  in  question  being  laid  out  under 
Rev.  St.  arts.  6863,  6864,  appeal  to  district 
court  from  award  of  jury  of  view  is  governed 
by  article  6868,  which  does  not  require  bond  to 
be  filed  in  ten  days  after  approval  of  award  by 
commissioners*  court,  and  not  by  awtlde  6882. 

Appeal  from  District  Court,  Glasscock 
County;   Chas.  Olbbs,  Judge. 

Controversy  between  Lucy  Currie,  execu- 
trix, and  others  and  Glasscock  County.  From 
the  judgment  rendered  on  appeal  to  the  dis- 


OUBRIB  T.  GliASSOOOK  COtWTT  833 

Cll  B.W.) 

trict  court,  the  former  appeal.   BeverMd  uMl 
remanded. 
8ee,  also,  188  8.  W.  IIBS. 


Royall  O.  Smith,  of  Colorado,  TeoL,  tot  ap- 
peUants. 

Morrison  ft  Morrison,  of  Big  Springs,  for 
appellee. 

HIQGIN8,  J.  Appellants  own  a  tract  of 
land  in  Glasscock  county  comprising  24  sec- 
tions which  was  used  for  grazing  purposes 
and  by  cross-fences  was  divided  into  several 
inclosures.  13ie  various  inclosures  Vere 
amply  watered,  principally  by  wells  with 
windmills.  The  commissioners'  court  of  said 
county  caused  to  be  laid  out  through  the 
land  a  flrst-dass  road  from  Garden  City,  its 
county  seat,  to  the  eastern  boundary  of  the 
county  in  the  direction  of  the  county  seat  of 
Sterling  county,  an  eastern  adjoining  coim- 
ty.  Damages  being  claimed  by  appellants,  a 
Jury  of  view  was  appointed  which  assessed 
the  same  in  the  sum  of  $1,640,  which  was 
approved  by  the  commissioners'  court.  Ap- 
pellants, being  dlssatlsfled  with  the  award, 
appealed  to  the  district  court,  where  the  case 
was  tried  without  a  jury.  Findings  of  fact 
and  conclusions  of  law  were  filed  by  the 
court,  and  judgment  thereon  rendered  In  fa- 
vor of  appellants  for  $1,640,  from  which  they 
prosecute  this  appeal.  Other'  facts  pertinent 
to  the  decision  will  be  Indicated  In  the  course 
of  the  opinion. 

Opinion. 

The  various  assignments  will  not  be  dis- 
cussed separately,  as  they  all  relate  to,  and 
their  decision  is  controlled  by,  one  question. 

I>amageB  were  claimed  by  appellants  for 
the  value  of  the  land  actually  token  by  the 
road  and  depreciation  in  value  of  the  remain- 
der of  the  tract.  The  eonrt  found  that  the 
land  was  used  for  grazing  purposes,  and  the 
pastures  therein  had  been  arrauged  so  as  to 
give  the  most  benetldal  use  thereof,  and  that 
such  pastures  were  watered  by  windmills, 
tanks,  and  wells;  that  by  the  establishment 
of  the  road  appellants  had  been  obliged  to 
rearrance  the  pastures,  necessitating  the 
construction  of  16  mUes  of  fence,  which  cost 
$880;  that  the  value  of  the  land  actually 
taken  was  $510;  that  In  order  to  provide  for 
the  beneticlal  use  of  the  land  the  pastures 
had  been  rearranged  to  conform  to  the  road, 
and  that  it  was  necessary  to  establish  one 
additional  watering  place  which  would  cost 
$600.  The  court  found  that  no  evidence  had 
been  offered  as  to  whether  the  land  had  been 
rendered  more  or  less  valuable  by  the  es- 
tablishment of  the  road,  and  that  he  was 
therefore  unable  to  determine  whether  ap- 
pellants had  been  benefited  or  Injured  by  the 
road;  that,  since  the  burden  rested  upon 
appellants   to   show   depredation   in   value 
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and  the  extent  thereof ,  and  there  being  an 
absence  of  proof  In  that  particular,  recovery 
could  not  be  bad  by  appellants  In  a  greater 
sum  than  $1,640,  which  the  county  admitted 
to  be  due  as  damages,  and  which  sum  exceed- 
ed the  value  of  the  land  actually  appropri- 
ated. 

[1-3]  We  are  of  the  opinion  that  the  court 
erred  In  Its  finding  of  fact  and  conclusion 
of  law  that  no  proof  had  been  offered  to 
show  depreciation  In  value.  The  fact  that 
the  road  necessitated  additional  fencing  and 
establishment  of  an  additional  watering 
place  In  order  to  restore  the  land  to  Its  for- 
mer usefulness  and  value  for  the  purpose  for 
which  It  was  used  by  the  owner  was  evidence 
of  a  depreciated  value.  The  cost  of  addition- 
al fencing,  establishing  watering  places,  and 
other  items  of  like  nature  necessitated  by  the 
laying  of  the  road  do  not  constitute  a  meas- 
ure of  damage  and  are  not  recoverable  as 
distinct  items  of  damage,  but  evidence  of  this 
nature  Is  admissible,  and  Is  entitled  to  be 
accorded  Its  proper  probative  force  In  de- 
termining whether  the  tract  of  land  as  a 
whole  has  been  damaged.  These  are  matters 
which  may  and  should  be  considered  by  the 
jury  or  court  trying  the  case.  In  like  man- 
ner Increased  and  better  road  facilities  may 
be  taken  Into  consideration  as  offsetting  such 
damage.  In  3  Sedg.  on  Dam.  {  1163,  it  is 
said: 

'The  measare  of  damages  mnst  not  be  con- 
founded with  the  elements  of  damage,  evidence 
of  which  is  admitted  for  the  purpose  of  enabling 
the  jury  to  apply  the  rule.  •  *  •  The  meas- 
ure of  damages  in  condemnation  proceedings, 
stated  in  one  of  its  most  general  forms,  is  the 
depreciation  in  the  value  of  the  property;  for 
this  is  the  same  as  the  amount  of  injury  to  it. 
The  value  is  most  easily  measured  by  the  mar- 
ket, when  there  is  one.  Consequently,  as  we  have 
seen,  the  rule  with  which  we  most  commonly 
meet  is  the  difference  between  the  market  value 
of  the  property  as  affected  and  as  unaffected  by 
the  improvement,  or  before  the  improvement,  and 
as  it  will  be  after  the  improvement  is  completed. 
As  a  general  rule,  under  any  head  of  the  law, 
where  the  measure  of  damages  is  determined 
by  a  difference  in  market  value,  it  cannot  be 
a  matter  of  any  consequence  of  what  elements 
tliis  is  made  up,  and  evidence  giving  the  market 
value  before  and  after  the  injury  would  be  quite 
sufficient.  •  *  *  Land,  however,  has  in 
many  cases  a  very  indeterminate  market  val- 
ue, especially  farming  or  wild  land,  such  as  is 
involved  in  perhaps  the  greater  number  of  con- 
demnation proceedings.  Hence,  it  has  become 
the  practice  to  take  evidence,  not  only  direct- 
ly as  to  the  market  value,  but  as  to  every  ele- 
ment which  enters  into  it,  and  tends  to  dimin- 
ish it.  *  *  •  These  elements  of  damage  and 
vaioe  are  neither  the  measure  of  damages,  nor 
are  they  allowed  as  specific  items  of  damage. 
They  go  to  the  jury  only  to  throw  light  on  the 
general  question  of  depreciation." 

In  support  further  of  the  views  expressed, 
see  Parker  County  v.  Jackson,  5  Tex.  Civ. 


App.  36,  23.  S.  W.  925;  Morris  r.  Coleman 
County,  28  S.  W.  380;  Anderson  v.  WhartMi 
County,  27  Tex.  Civ.  App.  115,  65  S.  W.  643; 
Bexar  County  v.  Herff,  23  8.  W.  409;  Wat- 
klna  v.  Hopldns  County,  72  S.  W.  872.  The 
facts  found  by  the  court  disclose  that  evi- 
dence was  offered  by  appellants  upon  the 
issue  of  damage  to  the  tract  as  a  whole.  It 
further  appears  from  the  statement  of  facts 
that  one  witness  for  appellants  testified  tliat 
the  cutting  off  of  three-fourths  of  a  section 
decreased  the  value  of  the  whole  section  a 
dollar  an  acre,  or  $640. 

[4,  6]  What  has  been  said  Is  not  to  be  un- 
derstood as  holding  that  the  court  must  nec- 
essarily have  accepted  as  true  the  evidence 
adduced  by  appellants  to  which  we  have  al- 
luded. The  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  testimony 
was  to  be  judged  by  the  court.  The  reversal 
is  based  upon  the  error  In  the  failure  to  rec- 
ognize such  evidence  as  being  entitled  to  any 
probative  force  upon  the  issue  of  damage  to 
the  land  not  actually  appropriated. 

[I]  By  cross-assignment  appellee  asserts 
that  ^e  appeal  to  the  district  court  from 
the  award  of  the  jury  of  view  was  not  per- 
fected, and  the  district  court  did  not  acquire 
jurisdiction,  because  the  bond  was  not  filed 
in  ten  days  after  the  approval  of  the  award 
by  the  commissioners'  court.  The  road  In 
this  case  was  laid  out  under  the  provisions 
of  articles  6863,  6864,  R.  S.  The  appeal  is 
governed  by  article  6866,  and  not  by  6882. 
Taylor  v.  Travis  County,  77  Tex.  333,  14  S. 
W.  137;  Moody  v.  Hemphill  County,  192 
S.  W.  265.  Article  6866  does  not  require  the 
bond  to  be  filed  In  ten  days. 

Reversed  and  remanded. 


CHANBX  T.  GLASSCOCK  COUNTY. 
(No.  987.) 

(Court  of  Civil  Appeals  of  Texas.     EI  Paso. 
May  22,  1919.) 

Appeal  from  District  Court,  Olasscock  Ooon- 
ty ;    Chas.  Gibbs,  Judge. 

Controversy  between  W.  D.  Chaney  and  Glass- 
cock Cotmty.  From  the  jadgment  rendered,  the 
former  appeals.     Reversed  and  remanded. 

Royall  G.  Smith,  of  Colorado,  Tex.,  for  ap- 
pellant 

Morrison  &  Morrison,  of  Big  Springs,  for  ap- 
pellee. 


HIGGINS,  J.  Ohls  appeal  la  ruled  by  the 
decision  in  Carrie  v.  Glasscock  County,  212  8. 
W.  533,  this  day  decided,  the  same  question  be- 
ing presented.  For  the  reason  indicated  in  the 
Currie  Case,  the  case  is  reversed'  and  remanded. 
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(Conrt  of  CXvil  Appeals  of  Texas.    San  Antonio. 

Mar  7,  1919.    Rehearing  Denied  May  28, 

1919.) 

1.  TaiAx  ®=»352(5)— Special  lasui— Absump- 
Tioii  AS  TO  Facts. 

In  action-  to  enjoin  enforcement  of  Railroad 
Commission's  order  requiring  railroad  to  con- 
Btmct  depot  building  at  certain  pcdnt,  where  spe- 
cial issae  was  whether  railroad  had  designated 
depot  grounds  at  such  point,  requested  addition 
to  issue  that  designation  once  made  could  not 
afterwards  be  changed  by  railroad  was  proper- 
ly refused,  since  it  would  have  been  regarded 
as  an  intimation  by  court  of  abandonment,  and 
since  issue  could  not  have  been  answered  in 
negative  upon  ground  of  abandonment. 

2.  RAiutoADs  9=958— "Station"— DKSiaiTA- 
noN. 

Under  the  statutes  a  place  may  become  a 
"station"  either  by  designation  by  the  railroad, 
or  by  designation  by  Statute,  or  by  being  estab- 
lished as  a  siding  or  stopping  place  to  receive 
and  discharge  passengers  and  freight. 

[BM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Station.] 

3.  Trial    «=>352(4)  —  Spxoiai,    Isbub  — Bti- 

DENCB. 

In  action  to  enjoin  enforcement  of  Railroad 
Commission's  order  requiring  construction  of 
depot  building  at  certain  place,  where  there  was 
no  evidence  tending  to  show  creation  of  station 
at  such  place  otherwise  than  by  designation  of 
depot  grounds,  court  properly  refused  to  submit 
issue  of  whether  railroad  established  a  siding 
or  stopping  place  at  such  place  or  nearby  sta- 
tions. 

4.  Railboads  «=9(2)— Obdek  to  Constbtjot 
Depot  Building  —  Reasonableness  — 
Amount  to  be  Expended. 

In  action  to  enjoin  enforcement  of  Railroad 
Commission's  order  requiring  construction  of 
depot  building  at  certain  place,  the  only  ques- 
tion as  to  the  unjnstness  and  unreasonableness 
of  the  order,  in  view  of  Rev.  St.  1911,  art. 
C693,  is  whether  sum  required  to  be  expended 
is  reasonable. 

6.  Railboads  «=»58— Depots— Spttb  Teack»— 
Statutes. 
Rev.  St  1911,  art  6552,  if  construed  so 
as  to  require  railroads  to  construct  sidings  and 
spur  tracks  at  stations,  requires  construction 
thereof  only  where  necessary  for  accommoda- 
tions for  transportation  of  passengers  and 
freight. 

6.  Railboads  <s=>9(2)  —  Depot  Buildino  — 
Obdeb  to  CoNSTBUCT— Reasonableness. 
The  reasonableness  and  justness  of  Railroad 
Commission's  order  requiring  'construction  of 
depot  building  and  sidings  and  spur  tracks, 
whether  made  pursuant  to  Rev.  St  1911,  art 
6552,  or  article  6715,  depends  upon  the  facts  of 
the  particular  case. 


«=»9(2)  —  Obdxb  Rbquibino 
OoNSiBuonoN  or  Depot  Buildino  —  Sid- 
INQB— Reasonableness  of  Obokb. 
In  action  to  enjoin  enforcement  of  Railroad 
Commissi<»>'s  order  requiring  construction  of 
depot  building,  spur  tracks,  and  sidings,  special 
issue  as  to  reasonableness  of  order  was  properly 
applied  to  both  building  and  sidings,  since  it 
will  not  be  assumed  that  sidings  and  spur  tracks 
are  indispensable  to  all  stations. 

8.  Railboads  9=70(2)— Constbuction  of  De- 
pot Buildino— Sidings— Reasonableness 
or  Obdbb— Evidencb. 

Evidence  held  to  support  verdict  finding  Rail- 
road Commission's  order  directing  construction 
of  depot  building,  sidings,  and  spur  tracks  at  ex- 
pense of  from  IS250  to  $600  to  be  nnfair  and 
unreasonable  to  railroad. 

9.  Railboads  e=>0(2)  —  Depot  Building  — 
Reasonableness  of  Obdeb  to  Construct. 

In  passing  upon  reasonableness  of  Railroad 
Commission's  order  requiring  construction  of 
depot  building  at  certain  place,  court  will  con- 
trast expense  of  complying  with  order  with  in- 
convenience and  hardships  imposed  on  the  pub- 
lic by  reason  of  absence  of  facilities  ordered. 

10.  Railroads  9s>9<2)  —  Depot  Building  — 
Sidings— Obdeb  to  Constbuot— Reasona- 
bleness—Bvidrnoe. 

Evidence  as  to  extent  of  shipment  made  by 
persons  living  in  certain  vicinity  is  admissible 
upon  question  of  reasonableness  of  Railroad 
Commission's  order  that  depot  building  and  spur 
tracks  and  sidings  be  constructed  at  such  point 

11.  Tbial  «=»86  — Evidence  — Genebal  Ob- 
jeoiion. 

There  is  no  error  in  overmling  general  ob- 
jection to  evidence  a  portion  of  which  is  admis- 
sible. 

12.  Railboads  9=>9(2)  —  Depot  Building- 
Sidings  —  Reasonableness  OF  Obdeb  to 
Constbuot— Evidence. 

In  action  involving  reasonableness  of  Rail- 
road Commission's  order  requiring  construction 
of  depot  building,  sidings,  and  spnr  tracks  at 
certain  place,  evidence  as  to  gross  shipments  to 
and  from  station  3^  miles  distant  therefrom 
during  past  four  years,  though  remote,  is  of 
aid  to  jury  on  issue  of  reasonableness,  tending 
to  show  increase  of  business  in  that  section. 

13.  Appeal  and  Erbob  «=»  1050(1)— Review— 
Habuless  Ebbob. 

In  action  involving  reasonableness  of  order 
requiring  construction  of  depot  building  and 
sidings  at  certain  place,  admission  of  evidence 
of  population  and  growth  of  nearby  town  was 
not  reversible  error,  where  other  testimony  bad 
been  introduced  without  objection  comparing  thn 
two  places. 

Appeal  from  District  Court,  Travis  Conn' 
ty;   George  Calhoun,  Judge. 

Action  by  the  Pecos  &  Northern  Texas 
Railway  Company  against  the  Railroad  Com- 
mission of  Texas.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 
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B.  F.  Idionej,  of  Greenville,  Lnttaer  Nickels, 
of  Eastland,  and  N.  A.  Stedman,  of  Austin, 
for  appellant 

W.  H.  Elmbrongh  and  Madden,  Truelore, 
Rybnm  &  Pipkin,  all  of  Amarlllo,  and 
Brooks,  Hart  &  Woodward  and  Charles  L. 
Black,  all  of  Austin,  for  appellee. 

MOURSUND,  J.  On  February  25,  1914, 
the  Railroad  Commission  made  the  follow- 
ing order: 

"0£Bce  of  Railroad  Commission  of  Tezaa. 

"Austin,  Texas,  February  25,  1914. 

"Hurley,  on  P.  &  M.  T.  Ry.,  Petition  for  De- 
pot and  Station  Facilities. 

"Hearing  No.  1446. 

"The  above  numbered  and  entitled  cause  hav- 
ing been  called  for  hearing  by  the  commission 
on  the  16th  day  of  December,  1913,  in  pursu- 
ance of  notice  duly  given,  and  the  parties  here- 
to having  appeared  by  their  representatives,  the 
commission,  having  heard  the  evidence  and  ar- 
gument of  counsel,  and  having  taken  the  mat- 
ter under  advisement,  and  having  now  duly  con- 
sidered the  same,  finds  that  Hurley  Is  a  sta- 
tion on  what  is  known  as  the  Texico-Iinbbo<^ 
cut-off  of  the  Pecos  &  Northern  Texas  Railway 
Company,  and  that  said  Pecos  &  Northern  Tex- 
as Railway  Company  is  under  the  duty  of  pro- 
viding and  maintaining  an  adequate  depot  and 
depot  building  at  said  station  for  the  accommo- 
dation of  passengers,  and  to  keep  and  maintain 
an  adequate  freight  depot  and  building  at  said 
station  for  the  receiving,  handling,  storing,  and 
delivering  of  freight,  and  to  build  sidings  and 
spur  tracks  sufficient  to  handle  all  the  business 
tendered  said  railway  company  at  said  station; 
and  the  commission  further  find  that  one  build- 
ing to  be  constructed  of  such  material  and  de- 
sign as  said  railway  company  may  determine, 
and  at  a  cost  of  not.  less  than  $250,  and  not 
more  than  $600,  within  the  discretion  of  said 
railway  company,  will  be  sufficient  for  the  pres- 
ent needs  of  the  public  in  the  accommodation  of 
both  freight  and  passenger  business  of  said  sta- 
tion of  Hurley. 

"It  is  therefore  ordered  by  the  BaUroad  Com- 
mission of  Texas  that  said  Pecos  &  Northern 
Texas  Bailway  Company  be,  and  it  is  hereby, 
ordered  and  required,  within  60  days  after  the 
delivery  of  a  copy  of  this  notice  to  its  general 
manager,  to  erect  and  complete  at  said  station 
of  Hurley  a  building  of  such  material  and  de- 
sign as  said  railway  company  may  determine, 
and  at  a  cost  within  Its  discretion  of  not  less 
than  $250  and  not  more  than  |500,  such  build- 
ing to  be  suitable  for  the  accommodation  of 
both  passengers  and  freight,  and  that  said  rail- 
way company  shall  within  said  period  of  60 
days  build  such  sidings  and  spur  tracks  at  said 
station  as  wUl  be  sufficient  to  handle  all  busi- 
ness tendered  said  railway  company  at  said  sta- 
tion. WUliam  D.  Williams, 
"Barle  B.  Mayfield, 

"CommissionerB. 
"Attest: 

"B.  B.  McLean,  Secretary." 

On  April  14,  1914,  the  P.  ft  N.  T.  By.  Co. 
filed  Its  petition   in  the  district  court  of 


Travis  county  asking  for  an  Injunction  to  re- 
strain the  enforcement  of  aocb  ordi^.  The 
order  was  attacked  npon  two  groundB:  (1) 
That  the  railroad  company  had  never  desig- 
nated Hurley  as  a  station  on  Its  line;  and 
consequently  conld  not  be  required  to  famish 
facilities  at  such  place;  (2)  that  the  order 
was  unreasonable  and  unjust  to  the  company, 
and  therefore  should  be  set  aside  under  the 
terms  of  articles  6657  and  6658,  ftevlsed  ClvU 
Statutes. 

The  answer  consisted  of  a  general  demur- 
rer, special  exceptions,  and  a  general  denial. 

The  first  trial  resulted  in  a  Judgmmt 
against  the  railroad  company,  from  which  It 
appealed,  and  procured  a  reversal  thereof. 
The  case  Is  reported  In  193  B.  W.  770. 

Gnie  judgment  from  whldi  this  appeal  was 
taken  is  based  upon  the  findings  of  the  Jury 
upon  two  special  Issues,  which,  with  explana- 
tory Instructions  and  the  answers  of  the 
Jury,  are  as  follows: 

"Question  1.  Did  the  Pecos  &  Northern  Texas 
Bailway  Company,  at  any  time  prior  to  the  in- 
stitution of  proceedings  before  the  Railroad 
Commission  ql  Texas,  designate  depot  grounds 
at  Hurley?    Answer  this  question  'Yes'  or  'No.' 

"In  connection  with  the  above  question,  yon 
are  instructed  that,  in  determining  whether  de- 
pot grounds  were  designated  by  the  railway 
company  at  Hurley,  it  is  not  necessary  that  such 
depot  grounds  should  be  in  or  within  the  town 
of  Hurley  as  platted,  but  it  would  be  sufficient 
if  the  place  at  whidi  such  depot  grounds  were 
designated,  if  they  were  designated  at  all,  was 
within  a  reasonable  distance  from  the  town  of 
Hurley  as  platted,  provided  that.  In  view  of 
the  attending  circumstances,  you  believe  from 
the  evidence  that  a  place  near,  but  not  within, 
the  town  of  Hurley,  was  a  reasonable  designa- 
tion of  that  place  as  the  site  for  the  depot 
grounds.  And  you  are  further  instructed  that 
the  term  'depot  grounds,'  in  legal  contempla- 
tion, signifies  the  same  thing  as  a  railroad  sta- 
tion." 

To  this  issue  the  jury  answered  "No." 

"Question  2.  Was  the  order  of  the  Railroad 
Commission  of  Texas  entered  on  February  25, 
1914,  offered  In  evidence  In  this  case,  requiring 
the  plaintiff,  the  Pecos  &  Northern  Texas  Rail- 
way Company,  to  erect  and  complete  at  a  place 
called  Hurley  a  building  of  such  material  and 
design  as  said  railway  company  might  deter- 
mine, and  at  a  cost  within  its  discretion  of  not 
less  than  $250  and  not  more  than  $500,  such 
building  to  be  suitable  for  the  accommodation 
of  both  passengers  and  freight,  and  requiring 
said  railway  company  to  build  such  siding  and 
spur  tracks  at  said  place  as  would  be  sufficient 
to  handle  all  business  tendered  said  railway 
company  at  said  place,  unreasonable  and  unjust 
to  said  railway  company,  as  to  the  amount  which 
would  be  required  to  be  expended  thereby? 

"Before  you  would  be  justified,  under  the  law, 
in  answering  this  question  in  the  affirmative,  the 
plaintiff  herein,  the  Pecos  &  Northern  Texas 
Railway  Company,  must  have  shown  to  yon  by 
clear  and  satisfactory  evidence,  that  said  order 
was  unreasonable  and  unjust  to  It." 

To  this  issue  the  jury  answered  "Yes." 


Digitized  by 


Google 


Tex.) 


BAILROAD  COMMISSION  OS*  TBXAS  r. 

(il3S.W.) 


FEOOS  A  m.  T.  RT,  00. 


537 


[1]  It  Is  contended  that  tbe  court  erred 
in  refuslftg  to  suhmit.  at  defendant's  request, 
tbe  following   addition  to  question'  No.   1: 

"Tlie  designation  once  made  by  the  railway 
company  of  depot  grounds  at  a  particular  place 
cannot  afterwards  be  changed  by  the  company." 

Xbe  question  asked  was  whether  tbe  rail- 
way company,  at  any  time  prior  to  the  tn- 
stitatlon  of  proceedings  before  the  Railroad 
-Commission,  designated  depot  grounds  at 
Hurley.  If  there  had  been  added  to  tliis 
question  the  statement  requested  by  defend- 
ant, it  might  hare  bben  received  as  an  in- 
timation by  the  court  that  the  company  had 
attempted  to  abandon  depot  grounds  desig- 
nated by  it.  The  special  issue  could  not  have 
been  answered  in  the  negative  upon  the 
theory  that  there  bad  been  on  abandonment, 
as  the  gnestion  was  plainly  drawn,  and  It 
may  be  presumed  that  counsel  in  argument 
emphasized  the  limited  scope  of  the  inquiry 
made.     The  first  assignment  Is  overruled. 

The  further  contention  Is  made  that  the 
court  should  have  submitted  the  following 


"Because  the  court  erred  in  refnsing  to  submit 
to  the  jury  special  Issue  No.  1,  requested  by  the 
defendant,  the  same  being  as  follows:  'Did  the 
PecoB  &  Northern  Texas  Railway  Company  at 
any  time  prior  to  the  institution  of  proceedings 
before  the  Railroad  Ccxnmission  of  Texas  es- 
tablish the  place  referred  to  in  evidence  as  War- 
ren's Siding,  Muleshoe,  or  Hurley,  as  a  siding 
and  stopping  place  for  receiving  and  discharg- 
ing way  passengers  and  freightf  " 

This  special  issue  was  refused  by  the  court 
pursuant  to  the  suggestion  upon  the  former 
appeal  ihat  only  one  issue  be  submitted. 

[2]  As  we  understand  our  statutes,  in 
view  of  the  light  thrown  thereon  by  the  opin- 
ion in  the  case  of  Railroad  Commission  ▼. 
0„  R.  I.  &  <3.  Ry.  Co.,  102  Tex.  893,  117  8. 
W.  704,  a  place  may  become  a  station  eithw 
by  designation  by  the  railroad  company  or 
designation  by  statute,  or  by  being  establish- 
ed as  a  siding  or  stopping  place  to  receive 
«nd  discharge  passengers  and  freight. 

[S]  The  only  evidence  relied  on  in  this 
case  to  show  the  existence  of  a  station,  as 
far  as  Is  pointed  out  to  us,  related  to  the 
Issue  whether  there  had  been  a  designation 
of  depot  gronnds  at  Hurley.  It  there  is 
any  evidence  tending  to  show  the  creation  of 
a  station  at  Hurley  otherwise  than  by  desig- 
nation of  depot  grounds.  It  has  not  be^t  call- 
ed to  our  attention.  This  being  the  case,  It 
appears  to  us  that  tbe  additional  issue,  if 
given,  conld  have  served  no  usefnl  purpose 
and  mli^t  have  confused  the  Jury.  The  is- 
sue as  submitted  directed  the  minds  of  the 
jurors  to  the  direct  issue  raised  by  the  tes- 
timony, and  we  hold  that  there  was  no  er- 
ror in  reusing  to  submit  the  additional  one. 
No  error  was  committed  with  respect  to  the 
manner   et   snbmlttlng   the  Issue  whethw 


there  had  been  a  designation  of  depot 
grounds.  There  is  no  contMitlon  tliat  the 
evidence  does  not  support  the  finding  of  the 
Jury  in  £avor  of  appellee  on  such  issue. 

It  is  contended  by  appellant  that  the  only 
matter  that  should  have  been  submitted  with 
resiiect  to  the  unjustness  and  unreasonable- 
ness of  the  order  was  whether  the  require- 
ment for  the  erection  by  the  railway  com- 
pany of  the  depot  building  at  a  cost  of  not 
lees  than  $250  and  not  more  than  $500  was 
unjust  and  unreasonable.  In  support  of  this 
contention  articles  6603  and  6552  of  the  Re- 
vised Statutes  are  cited  and  discussed. 

[4]  Article  6693  makes  it  the  duty  of  raU- 
road  companies  to  provide  adequate  depot 
buildings  at  their  several  stations,  and  If 
Hurley  Is  a  station,  the  only  question  that 
can. arise  as  to  the  unjustness  and  unrea- 
sonableness of  an  order  requiring  the  erec- 
tion of  a  depot  building  there  is  whether  the 
sum  required  to  be  expended  is  unreasonable. 
Angelina  &  Neches  River  R.  R.  Co.  v.  R.  R. 
Commission,  212  S.  W.  708,  recently  decided 
by  this  court. 

Artlele  6552  requires  the  furnishing  of 
sufficient  accommodations  for  the  transporta- 
tion of  passengers  and  property,  and  It  may 
be  admitted  that,  If  Hurley  had  become  a 
station,  an  order  requiring  sufficient  ac- 
commodations for  the  transportation  of  pas- 
sengers and  prc^erty  could  not  be  unjust  and 
unreasonable,  because  it  would  «(act  only 
what  the  law  requires,  but  no  sucb  order  is 
under  consideration  in  this  case. 

The  order  in  question  required  the  erec- 
tion of  a  depot  buQdlng  and  "sidings  and 
spur  tracks  sufficient  to  handle  all  the  busi- 
ness tendered  said  railway  company  at  said 
station."  The  quoted  portion  does  not  In- 
dicate an  attempt  to  enforce  article  66S2,  but 
an  attempt  to  exercise  the  authority  confer- 
red on  the  commission  by  article  6715.  That 
article  provides: 

"All  railroads  in  Texas  shall  be  required  to 
build  sidings  and  spur  tracks  sufSdent  to  han- 
dle the  business  tendered  such  railroads,  when 
ordered  to  do  so  by  the  railroad  commission,  as 
hereinafter  provided." 

The  next  article  is  as  follows: 

"Power  is  conferred  on  the  Railroad  Commis- 
sion of  Texas  to  require  compliance  by  railroad 
companies  with  the  provisions  of  the  preceding 
article,  under  sudi  regolations  as  said  conmm»> 
sion  may  deem  reasonable,"  etc. 

These  articles  were  enacted  in  1903,  and 
the  emergency  clause  recited  that  there  was 
no  adequate  law  providing  that  railroads 
should  build  stdlngs  and  spur  tracks  suffi- 
cient to  handle  the  business  tendered  them. 
We  find  that  In  the  case  of  Crosbyton-Bouth- 
plafaos  R.  B.  V.  Railroad  Commission,  169  S. 
W.  1038,  it  is  assumed  that  prior  to  the  enact- 
ment of  artlde  6716  tbe  law  required  rail- 
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roads  to  build  sldlngg  and  spur  tracks  at 
stations,  and  tbat  said  article  was  enacted 
for  the  purpose  of  conferring  power  to  re- 
quire that  they  be  constructed  at  other 
places.  In  this  connection  it  Is  stated  that 
the  Supreme  Court,  In  Railway  Co.  y.  B.  R. 
Com.,  08  Tex.  67,  80  S.  W.  1141,  gave  article 
6552  such  a  construction  that  It  cannot  be 
doubted  that  it  was  the  duty  of  railroads  to 
construct  all  necessary  side  tracks,  switches, 
and  spurs  at  their  stations.  We  do  not  so 
understand  the  opinion  referred  to.  It  only 
luTolTes,  as  we  understand  it,  a  construction 
of  the  language  "the  business  tendered  such 
railroads,"  contained  in  article  6715.  Nor 
are  we  able  to  find  any  case  to  which  the 
court  could  have  •  had  reference.  We  find 
that  In  the  case  of  R.  R.  Com.  v.  Railway  Co., 
102  Tex.  893,  117  S.  W.  794,  the  court  ques- 
tioned the  construction  placed  on  the  lan- 
guage used  In  article  6552,  made  by  the  New 
Ygrli  court  in  People  v.  Railway  Co.,  104  N. 
X.  58,  0  N.  E.  856,  68  Am.  Rep.  484,  to  the 
efFect  that  "sufficient  accommodations  for 
the  transportation,"  eta,  did  not  require  the 
erection  of  houses.  Article  6552  was  enacted 
In  1853  (section  0,  Act  Feb.  7,  1853  [Acts  4th 
Leg.,  £x.  Sess.,  c.  461)  and  In  1860  the  act  of 
which  it  was  a  part  was  amended  so  as  to 
require  the  erection  of  depot  buildings  (sec- 
tion 3,  Act  Feb.  8, 1860  [Acts  8tb  Leg.  c.  61]). 
Thus  early  there  aroears  to  have  been  a 
doubt  whether  the  language  "accommoda- 
tions for  the  transportation"  related  only  to 
the  means  for  hauling  passengers  and 
freight  or  should  be  given  a  broader  construc- 
tion. It  can  be  plausibly  argued  tbat  a  re- 
quirement that  the  railroads  shall  furnish 
sufficient  accommodations  for  tbe  transporta- 
tion of  passengers  and  property  at  sidings 
established  for  receiving  way  passengers  and 
freight  was  not  intended  to  make  a  require- 
ment that  sidings  should  be  constructed. 

[6, 1]  However,  even  If  it  be  conceded  that 
under  article  6652  railroad  companies  are 
required  to  construct  sidings  and  spur  tracks 
at  stations,  the  fact  remains  tbat  there  is 
no  statute  which  expressly  declares  that  such 
improvements  must  be  made  at  all  stations, 
as  is  the  case  with  respect  to  depot  buildings. 
The  requirement  would  simply  be  that  such 
improvements  must  be  constructed,  If  neces- 
sary in  order  to  furnish  sufficient  accommo- 
dations for  the  transportation  of  passengers 
and  property.  If  this  construction  be  cor- 
rect, it  follows  that,  whether  authority  be 
attempted  to  be  exercised  by  the  commis- 
sion pursuant  to  article  6552  or  article  6715, 
in  either  case  its  order  would  be  one  the  rea- 
sonableness and  justness  of  which  would  de- 
I)end  on  the  facts  of  the  particular  case. 

[7]  llie  objection  that  question  Na  2 
should  have  been  confined  to  the  depot  build- 
Ing  is  based  on  the  assumption  that  sidings 
and  spur  tracks  are  indl8i>ensable  at  all  sta- 
tions, DO  matter  how  small  the  amount  ct 


tmsiness.  Sucb  an  assumption  is  not  made 
by  statute,  as  in  the  case  of  depot  bnildlngs, 
and  cannot  be  indulged  as  a  matter  of  law. 
The  Issue  whether  the  order  was  unjust  and 
unreasonable  as  to  the  sum  required  to  be 
expended  was  therefore  in  the  case  with  re- 
spect to  the  depot  building  and  also  to  the 
sidings  and  spur  tracks. 

[t]  It  is  contended  there  was  no  evidence 
that  ¥260  was  an  unreasonable  sum  to  be 
expended  for  a  depot  bnilding,  and  the  con- 
tention, we  believe,  is  sustained  by  the  rec- 
ord, but  no  objection  was  made  to  the  in- 
clusion of  that  item  in  the  question  propound- 
ed. The  jury  may  have  based  its  answer 
that  the  order  was  unjust  and  unreasonable 
upon  a  finding  that  the  facts  proven  estab- 
lished that  it  would  be  unjust  and  unreason- 
able to  require  the  appellee  to  expend  even 
the  minimum  sum  necessary  to  reasmably 
comply  with  that  part  of  the  order  requiring 
the  construction  of  sidings  and  spur  trades. 
The  statements  relied  on  to  show  insuffi- 
ciency of  evidence  do  not  justify  us  in  sus- 
taining appellant's  contentions^  and  we  hold 
that  the  verdict  with  respect  to  the  second 
issue  is  supported  by  the  evidence. 

Certain  evidence  was  introduced  over  the 
objections  of  appellant  which.  It  is  contended, 
was  Inadmissible  and  prejudicial  upon  both 
Issues  submitted  to  the  jury.  This  evidence 
was  introduced  upon  the  theory  that  it  was 
relevant  to  the  second  issue. 

The  witness  Davles  testified  that  during 
the  year  1914  the  tonnage  received  at 
Muleshoe  was  S,893  tons,  and  that  forwarded 
from  that  station  was  961  tons ;  also  tbat  for 
the  year  ending  February  28,  1918,  9,582 
tons  were  received  and  6,909  forwarded. 
Holt  testified  that  from  March,  1917,  to 
March,  1918,  7,676  tons  were  received,  and 
from  August,  1917,  to  March,  1918,  1,996 
tons  were  forwarded ;  also  that  68  tons  were 
received  for  persons  whose  post  office  was 
Hurley  and  40  tons  forwarded  for  tbem. 
Rees  testified  that  from  January  1,  1914,  to 
April  80,  1916,  8,000,000  pounds  of  freight 
was  received  at  Muleshoe,  of  which  about 
300,000  pounds  was  for  Hurley  partiea  All 
of  this  testimony  was  objected  to  on  the 
ground  that  it  was  immaterial  and  Irrelevant 
and  calculated  to  mislead  and  confuse  the 
jury.  Muleshoe  Is  a  station  3.4  miles  east 
of  Huriey.  The  distance  by  wagon  road  Is 
5^  miles.  There  Is  a  siding,  known  as 
Lariat,  9  miles  northwest  of  Huriey,  and 
Farwell  is  a  station  18  miles  northwest  of 
Hurley.  The  shipping  to  and  from  persons 
residing  north  of  the  railroad,  and  betvreen 
Muleshoe  and  Farwell,  goes  to  Muleshoe, 
Lariat,  or  Farwell.  Farwell  appears  to  be 
a  place  of  considerable  importance,  as  the 
evidence  shows  that  it  has  wholesale  estab- 
lishments. The  evidence  disclosed  that  mndi 
of  the  freight  for  Hurley  was  hauled  by 
wagon  from  FarweU.    There  was  evideaace 
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to  tbe  effect  that  caitoad  bualness  for  pedple 
between  Hurler  and  Lariat  wag  largdy  han- 
dled at  Lariat ;  also  that  much  of  the  freight 
for  Horley  was  hauled  from  FarweU.  The 
testimony  disclosed  that  there  were  two 
setilanents,  known  as  Big  Square  and  Spring 
Lake,  situated  north  of  Muleaboe  and  Hurley. 
It  was  admitted  that  one  of  these  was  equal- 
ly distant  from  both  places,  but  as  to  the 
other  there  was  some  controyersy,  It  being 
contended  by  one  of  appellee's  witnesses  that 
it  was  three  miles  closer  to  Muleshoe,  while 
one  of  appellant's  witnesses  testified  that 
there  was  not  a  half  mile  difference  In  the 
distances.  The  shipping  to  and  from  these 
8ettl«naita  goes  to  Muleshoe.  The  wit- 
nesses who  undertook  to  state  how  mn<di 
frel^t  was  received  for  and  shipped  for 
Hurley  parties  either  limited  their  state- 
ments to  persons  who  received  their  mall 
at  Hurley  or  who  lived  west  (tf  a  line  half- 
way between  Muleshoe  and  Hurley,  and  not 
exceeding  five  miles  north  or  west  of  Hur- 
ley. This  excluded  all  business  from  Big 
Square  and  Spring  Lake. 

[1-12]  In  passing  on  an  issue  whether  an 
order  is  unjust  and  unreasonable,  it  Isecomes 
necessary,  of  course,  to  consider  the  ^pense 
required  of  the  railroad  company  and  to  con- 
trast the  same  with  the  inconvenience  and 
hardships  imposed  on  the  public  by  reason  of 
the  absence  of  the  facilities  ordered  to  be 
furnished.  There  is  necessarily  Involved  an 
Inquiry  as  to  the  number  of  persons  whose 
Interests  are  Involved  and  the  extent  of 
their  interests.  It  was  therefore  a  material 
Inquiry  how  much  freight  was  shipped  to 
and  from  persons  whose  convenience  would 
be  subserved  by  making  Hurley  a  shipping 
point.  The  testimony,  therefore,  as  to  the 
extent  oj^  shipments  made  by  persons  living 
In  the  vicinity  of  Hurley  was  not  subject  to 
the  objection  urged  thereto.  It  therefore 
appears  that  as  to  the  witnesses  Holt  and 
Rees  part  at  least  of  the  testimony  objected 
to  was  admissible,  and  the  court  did  not  err 
in  overruling  tbe  general  objection  made  to 
all  of  the  testimony.  Dolan  v.  Meehan,  80 
S.  W.  99 ;  Railway  v.  Oormley,  91  Tex.  893, 
48  S.  W.  877,  66  Am.  St  Hep.  894.  The  tes- 
timony of  Davles  related  solely  to  the  gross 
shipments  to  and  from  Muleshoe,  and  a  com- 
parison Is  made  which  shows  an  enormous 
Increase  betweoi  tbe  business  and  income  of 
the  road  between  1914  and  1918.  It  Is  true 
that  this  evidence  Is  somewhat  remote;  still 
we  cannot  say  that  It  would  not  aid  tbe  jury 
in  determining  the  Issue  of  reasonableness, 
for  it  at  least  showed  to  what  extent  rail- 
road business  had  increased  In  the  section 
in  whicb  Hurley  was  situated.  The  theory 
on  which  the  contention  is  based  that  all  of 
the  testimony  above  discussed  Is  prejudicial 
is  that  it  Involves  a  comparison  between  the 
respective  merits  of  Muleshoe  and  Hurley  as 


shipping  points.  Of  course,  a  comparison 
could  be  made,  but  it  must  have  been  evi- 
dent to  the  Jury  and  fully  pointed  out  in 
argument  that  there  was  no  accurate  basis 
for  a  comparison  of  tonnage. 

[IS]  The  witness  Blrod  testified,  over  ob- 
jection, that  the  population  and  production 
of  the  Hurley  territory  had  decreased  during 
the  past  year  and  a  half,  and  that  the  popu- 
lation east  of  Hurley  had  increased;  also 
that  there  were  about  17  families  residing 
In  the  territory  beginning  halfway  between 
Muleshoe  and  Hurley  and  extending  five 
miles  north  and  five  miles  west  of  Hurley 
and  that  there  resided  In  Muleshoe  about 
20  families,  and  that  the  population  of 
the  east  end  of  Bailey  county  ^tending 
from  the  Hurley  district  north  to  Parmer 
county  and  eastward  to  Lamb  county  la 
close  to  200  petvle.  The  witness  Johnson 
also  testified,  over  objectiob,  that  the 
number  of  people  residing  on  the  Hurley 
town  site  was  25,  and  that  east  of  a  line  half- 
way between  Muleshoe  and  Hurley,  outside 
of  the  town  of  Muleshoe^  there  are  86  fami- 
lies, or  a  total  of  68  people,  and  that  the 
population  of  Muleshoe  is  97.  The  objection 
urged  to  all  of  this  testimony  was  that  it  was 
immaterial,  irrelevant,  and  calculated  to  mis- 
lead and  confuse  the  Jury.  There  can  be  no 
doubt  that  the  inquiry  as  to  how  many  people 
would  be  served  by  the  facilities  ordered  fur- 
nished was  material.  The  objection  In  each 
Instance  was  general,  and  made  to  all  the 
testimony  stated  in  the  bill  of  exception. 
The  court  therefore  did  not  err  in  overruling 
sudi  objections.  However,  there  appears  to 
be  little  merit  in  the  theory  that  the  testi- 
mony regarding  Muleshoe's  population  and 
growth,  complained  of  in  the  brief,  if  sepa- 
rately objected  to,  could  be  deemed  to  re- 
quire a  reversal.  The  theory  is  that  the  com- 
parison between  Muleshoe  and  Hurley  was 
prejudicial  in  that  it  probably  led  to  a  de- 
cision upon  the  false  issue  of  the  relative 
merits  of  'the  two  places  as  sites  for  sta- 
tions. The  opportunity  for  comparison  was 
furnished  by  other  testimony  admitted  with- 
out objection.  For  Instance,  Elrod  was  per- 
mitted to  describe  the  two  places,  which  he 
did  by  mentioning  eadi  business  establish- 
ment. The  conclusion  was  inevitable  that 
Muleshoe  was  a  thriving  and  growing  little 
town,  while  Hurley,  abandoned  by  Its  popu- 
lation on  account  of  inability  to  procure  the 
establishment  of  a  station,  had  gone  steadily 
down.  The  witness  Blocker  was  permitted  to 
testify,  without  objection,  that  the  population 
of  Hurley  was  SO  people,  and  that  4  families 
had  moved  away ;  that  the  others  would  soma 
go  not  to  return,  and  that  no  one  had  moved 
in. 

We  conclude  that  the  assignments  shoulQ 
all  be  overruled,  and  the  Judgment  aflSrmed. 
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McCLINTIC  T.  BROWN.    (No.  9072.) 

(Court  of  CItU  Appeal*  of  Texas.    Ft.  Worth. 
March  22,  1919.) 

1.  Appeai.  and  Ebbob  «=»282— Neckssitt  of 
Motion  fob  New  Tbial— Tbiai.  by  Cottbt— 
Piling  of  Findings  and  Conclubions— 
iszceptionb. 

When  the  trial  ia  before  the  court  without 
a  jury,  the  appellant  is  not  required  to  file  a 
motion  for  new  trial  presenting  alleged  errors 
as  a  prerequisite  to  urging  them  in  the  appel- 
late court,  where  the  court  has  filed  his  findings 
of  fact  and  conclusions  of  law,  and  exceptions 
have  been  taken. 

2.  liANDLOBD  AND  TENANT  «S>226— CHANGE— 

Defendant's  Pbivileoe  to  Sub— Suits  fob 

"Rent." 
Where  the  court  found  that  the  defendant 
was  at  no  time  a  resident  of  the  county  of 
venue,  and  that  the  contract  between  plaintiff 
and  defendant  was  a  pasturage  contract  only, 
and  that  defendant  did  not  rent  plaintiff's  land. 
Rev.  St.  1911,  art.  3208,  !  5t  providing  that 
suits  for  recovery  of  rent  may  be  brought  in 
the  county  in  which  the  rented  premises  or  part 
thereof  are  situated,  did  not  authorise  plaintiff 
to  sue  in  such  county  (citing  Words  and 
Phrases,  E'irst  and  Second  Scries,  Rent). 

3.  Abaixuent  and  Rbvital  ^s>81— Plea  or 
PBiTiL£bE  —  Waivcb  —  Filing  Cbosb-Ao- 
tion. 

While  defendant  does  not  waive  his  plea  of 
privilege  to  be  sued  in  the  oounty  of  his  resi- 
dence by  pleading  generally  to  the  merits,  sub- 
ject to  the  plea,  his  privilege  is  waived  by  filing 
a  cross-action  demanding  affirmative  relief. 

4.  Pleading   €=»110— Plea    of   Pkivilege— 

WAIVEftr-ASKINO  AFFIBUATIVE  RELIEF. 

If  defendant's  pleading  as  a  whole  conclu- 
sively shows  he  does  not  Intend  to  waive  his 
plea  of  special  privilege  for  change  of  venue,  no 
waiver  should  be  held  because  he  did  not  spe- 
cifically state  that  his  plea  to  the  merits  was 
subject  to  such  plea  of  privilege  being  overruled ; 
but  where  he  alleges  a  duty,  a  subsequent  breach 
thereof  on  plaintiff's  part,  loss  suffered  thereby, 
•pedfies  the  nature  and  amount  of  damages, 
and'  asks  affirmative  relief,  he  waives  his  plea 
of  special  privilege. 

6.  Pleading  ^=9llO— Waiveb  of  Pbitilboi 
—Asking  Affirmative  Relief. 
Where  defendant,  following  bis  allegations 
of  a  duty  and  breach  thereof  on  plaintiff's  part, 
and  consequent  damage  to  defendant,  prayed 
for  affirmative  relief,  and  the  pleading  was  suf- 
ficient to  have  sustained  the  judgment  on  de- 
fendant's plea  in  reconvention,  he  must  be 
held  to  have  asked  affirmative  relief  in  a  man- 
ner to  waive  his  plea  of  privilege  or  change  of 
venue. 

9.  Appeal  and   Ebbob  S=»934(1)— Pbesump- 

TIONS  IN  FAVOB  of  JUDGMENT. 

Every  reasonable  presumption  should  be  in- 
dulged in  favor  of  a  judgment. 


Ai>peal  from  Parker  County  Conrt;  EL  A. 
Swoftord,  Jtidge.     . 

Suit  by  W.  M.  Brown  against  George  T. 
McCllntic.  From  a  judgment  for  plaintiff, 
'defendant  appeals.    Affirmed. 

Jim  li.  McCall,  of  Weatherford,  for  appel- 
lant 

Preston  Martin,  of  Weatherfordi  for  ap- 
pellee. 

BUCiE,  J.  [1]  The  objection  by  am>ellee 
to  the  consideration  of  appellant's  assign- 
ments, because  no  motion  for  new  trial  was 
filed  in  the  court  below,  and  hence  the  al- 
leged errors  presented  by  these  assignments 
were  not  there  urged  or  called  to  the  at- 
tention of  the  trial  court,  la  not  well  taken. 
When  the  trial  below  Is  before  the  court, 
the  appellant  is  not  required  to  file  a  motion 
for  new  trial  presenting  alleged  errors  as  a 
prerequisite  to  urging  such  errors  In  ttae  ap- 
pellate court,  where  the  court  has  filed  bis 
findings  of  fact  and  conclusions  of  law,  and 
exceptions  have  been  takes,  as  In  this  case. 
Dees  T.  Tbompson,  186  S.  W.  SO;  American, 
etc.,  V.  Mercedes  Plantation  Co.,  165  S.  W. 
286;  Cooney  v.  Dandridge,  158  S.  W.  177; 
Moore  ▼.  Rabb,  159  S.  W.  85;  aty  of  Ft 
Worth  y.  Burton,  193  S.  W.  228;  Craver  v. 
Greer,  107  Tex.  356,  179  S.  W.  862 ;  Hess  & 
Skinner  Engineering  Co.  r.  Tumey  et  al. 
(Sup.),  203  S.  W.  593.  The  authorittes  dted 
by  api>ellee  In  support  of  his  objection  are 
cases  where  there  was  a  jury,  or  where  a 
motion  for  new  trial  was  In  fact  filed,  and 
a  variance  was  presented  between  the  as- 
signments filed  below  and  those  presented 
In  the  brief. 

[2]  The  trial  court  found  that  defendant's 
plea  of  privilege  to  be  sued  In  Midland  Coun- 
ty, the  county  of  his  residence,  waV  sapiwrt- 
ed  by  the  evidence,  and  should  have  been 
sustained,  except  for  the  fact  that  defend- 
ant had  waived  such  right  by  pleading  to 
the  merits.  Plaintiff  claimed  venue  In  Park- 
er oounty  by  reasoh  of  section  6,  art.  230S, 
Rev.  Civ.  Stats.,  which  provides  that — 

"Suits  for  the  recovery  of  rents  may  b« 
brought  in  the  county  and  precinct  in  which  the 
rented  premises,  or  a  part  ijiereof,  are  situated." 

PlalntUfs  original  petition  In  the  county 
court  alleged: 

"That  plaintiff  is  the  owner  of  a  certain  farm 
and  pasture  situated  in  Parker  county,  Texas, 

and  heretofore,  on  or  about  the day  of 

September,  the  defendant  rented  pasture  from 
plaintiff,  and  placed  on  plaintiff's  farm  and  pas- 
ture about  87  head  of  horses,  and  agreed  to  pay 
pasturage  and  rent  on  said  horses  for  the  use 
of  the  grass  and  feed  stnlf  en  same  eaten  by 
defendant's  horses,"  etc. 

The  court  found  that  defendant  was  at  no 
time  a  resident  of  Parker  county,  and  that 
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the  contract  b«tweea  plaintiff  and  defendant 
was  a  pastnraKe  contract  only,  and  tbat  de- 
fendant did  not  rent  plaintiff's  land;  plain- 
tiff ronainlng  on  and  retaining  possesaion 
of  the  premlaes.  We  coaclnde  tbat  the  trial 
coDrt  did  not  err  in  holding  that  such  facts 
did  not  authorize  the  maintenance  of  the 
Bult  In  the  precinct  and  county  where  the 
premises  were  situated,  under  the  section 
and  article  above  quoted.  Good  t.  Caldwell, 
11  Tex.  ClT.  App.  515,  33  S.  W.  243 ;  Sharten- 
berg  ▼.  laibey,  27  B.  I.  414,  62  AO.  881,  cit- 
ed In  W.  ft  P.  vol.  4,  p.  269;  84  Cyc.  183S; 
No.ves  T.  Stlllman,  24  Conn.  16,  24. 

[3J  Therefore,  we  come  to  the  question 
whether  by  his  pleadings  defendant  waived 
Ms  right  to  be  sued  in  the  county  and  pre- 
cinct of  hla  resldenca  While  defendant  does 
not  waive  his  plea  of  privilege  by  pleading 
generally  to  the  merits,  subject  to  the  plea, 
his  plea  of  privilege  is  waived  by  the  filing 
of  a  cross-action  demanding  affirmative  re- 
Uef.  Kolp  V.  Shrader,  131  S.  W.  860,  and 
eases  there  cited,  including  Douglas  v.  Bak- 
er. 79  Tex.  499.  504,  15  S.  W.  801.  In  the 
reply  of  defendant  to  plalntlfTs  controvert- 
ing plea,  the  following  language  is  used : 

"That  If  there  was  any  contract  between 
plaintiff  and  defendant,  plaintiff  agreed  to  pas- 
tare  37  head  of  horses  belonging  to  defendant 
at  $1  per  head  per  month;  that  plaintiff  agreed 
to  famish  good  and  au£Scient  pastnrage  to  said 
borses  to  keep  said  stock  in  an  improving  con- 
dition; that  said  plaintiff  did  not  furnish  said 
pastorage  for  said  stock  as  contraicted,  but  the 
plaintiff,  remaining  in  possession  and  control 
of  Raid  premises,  without  the  knowledge  and 
consent  of  defendant,  placed  great  numbers  of 
other  stock  on  said  premises,  and  caused  all  of 
tlie  trass  to  be  leaten  and  defendant's  stock  to 
gnffer  to  die;  that  by  reason  of  plaintiff's  over- 
ttocking  said  pasture  defendant  lost  two  or 
more  horses  to  the  valne  of  $140  or  more,  and 
tb«  remainder  of  said  stock  were  damaged  to 
the  extent  of  $60  or  more,  all  to  the  plaintiff's 
[defendant's]  great  damage  of  $200,  or  more." 

Then  follows  a  paragraph  alleging  de- 
fendant's residence  to  be  in  Midland  coun- 
ty, and  tbat  none  of  the  exceptions  to  ex- 
clusive venne  in  the  county  of  defendant's 
residence  exist  in  this  case,  etc.  The  prayer 
Is  as  follows: 

"Wherefore  defendant  prays  that  his  plea  of 
privilege  be  sustained  and  that  plaintiff's  suit 
be  moved  to  BCidland  county,  Texas,  precinct 
Ko.  1,  for  further  proceedings,  and  for  general 
and  special  relief." 

!<-•)  It  is  evident  that  defendant  alleges 
tai  his  reply  facts  which  would  sustain  a 
cross-action  for  damages.  He  alleges  a  duty 
and  a  subsegnent  breach  thereof  on  plaintiff's 
part,  and  a  loss  suffered  thereby  by  defend- 
ant, and  specifies  the  nature  and  amount 
o(  damages.  Phoenix  Lumber  Co.  v.  Houston 
Water  Co.,  04  Tex.  456,  61  S.  W.  707;  Johnson 
r.  Ktag,  64  Tex.  228;  Short  T.  Hepburn,  89 


Tex.  622,  35  S.  W.  1056.  In  the  case  lost 
dted  it  is  said: 

"In  the  case  of  Ellis  v.  Singletary,  46  Tex.  27, 
the  defendant  by'  a  special  pite  set  up  matter 
which,  if  alleged  in  an  original  action,  with  a 
prayer  for  general  relief,  would  have  entitled 
him  to  foreclosure  of  the  lien  of  notes  described 
in  the  plea  upon  the  land  In  question ;  but  the 
court  held  in  tbat  case  that  he  was  not  entitled 
to  have  his  lien  foreclosed  upon  the-  allegations 
of  that  plea,  because  the  matter  alleged  was 
such  as  might  properly  be  set  up  as  a  defense  to 
the  plaintiff's  action  and  as  explanatory  of  the 
drcumstanoes  under  which  his  rights  accrued," 
etc. 

Appellant  here  urges  that  the  allegations 
as  to  breach  on  the  part  of  plaintiff  and 
damages  to  defendant  in  the  reply  above 
mentioned  should  be  so  construed,  and  tbat 
they  are  merely  explanatory  of  the  contract, 
to  show  that  it  was  not  a  rental  ccmtract. 
Doubtless  some  of  the  allegations,  such  as 
that  plaintiff  agreed  to  furnish  sufficient 
pasturage  for  the  stock  at  so  much  per  bead, 
that  plaintiff  remained  in  possession  of  the 
premises,  etc.,  may  properly  be  so  classed. 
But  we  hardly  think  the  allegations  as  to  the 
loss  of  certain  of  the  horses  and  the  damage 
to  others  by  reason  of  plaintiff's  breach  may 
be  so  oonstroed.  In  Hoodless  v.  Winter,  80 
Tex.  638,  641, 16  S.  W.  427,  428,  it  la  said : 

"The  defendant  must  not  only  pray  for  affirm- 
ative relief, '  but  he  must  state  facts  showing 
that  he  has  a  cause  of  action." 

In  Short  v.  Hepburn,  supra,  the  court  dis- 
cusses the  ca|es  of  Hoodless  v.  Winter  and 
Ellis  V.  Slnglttary,  supra,  and  upholds  them, 
because  in  those  cases — 

"the  pleading  indicated  an  intention  to  use  the 
legal  and  equitable  title  alleged  defensively,  and 
not  offeasively,  and  therefore  the  plea  was  not 
good  aa  a  cross-bill  or  plea  in  reconvention." 

In  York  v.  State,  78  Tex.  661,  11  S.  W. 
869,  it  was  held  tbXLt  a  nonresident,  upon 
whom  no  valid  personal  serrice  had  been 
had,  waived  his  privilege  to  be  sued  in  the 
county  and  state  of  his  residence  by  filing 
any  defensive  pleading,  even  though  his  ap- 
pearance was  special  and  declared  to  be  re- 
stricted to  the  sole  purpose  of  presenting 
and  having  acted  upon  his  plea  to  the  Juris- 
diction of  the  court  over  hl9<^eraon.  This 
case  has  been  followed  geiteraUy  by  the 
courts  in  this  state,  but  in  spite  of  some  ex- 
pressions in  later  cases,  tending  to  enlarge 
the  scope  of  the  holding  in  the  York  Case, 
we  understand  that  the  rule  is  that,  if  the 
defendant  pleads  in  due  order,  he  does  not 
waive  his  right  to  be  sued  in  the  county  of 
his  residence  by  filing  purely  defensive  pleas 
following  and  aabject  to  action  on  bis  plea, 
of  privilege.  In  the  case  of  Russeb  v.  Wind, 
Ems  ft  Co.,  192  S.  W.  684,  the  York  Case  -was 
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referred  to,  and  dted  in  support  of  tbe  con- 
clusion that  where  a  canse  of  action  waa 
transitory,  and  courts  of  this  state  had 
jurisdiction  over  the  subject-matter  of  the 
litigation.  Jurisdiction  over  the  defendant's 
person  -v^as  acquired  by  his  appearance  in 
person  and  by  attorneys  and  answering  to 
the  merits.  In  Railway  Co.  t.  Ayers,  102 
S.  W.  310,  the  scope  of  the  York  Case  was 
limited,  properly  we  think,  to  a  holding  that 
where  a  defendant  submitted  its  person  to 
the  jurisdiction  of  the  Texas  court,  by  its 
action  in  filing  a  plea  of  privilege  and  an- 
swer to  the  merits  after  the  suggestion  of 
the  amid  curiae  had  been  overruled,  that  de- 
fendant had  made  its  appearance  for  all 
purposes.  We  think  the  rule  to  be  held  in 
Kolp  T.  Shrader,  and  Douglas  v.  Baker,  su- 
pra. In  Hagood  v.  Dial,  43  Tex.  625,  627, 
it  is  said: 

"Whilst  the  privilege  of  being  sued  only  In 
the  county  of  his  residence,  which  our  statute, 
with  spedfied  exceptions,  gives  a  defendant,  is 
waived,  if  not  asserted  before  answering  to  tbe 
merits,  we  think  it  is  not  waived  where  •  •  • 
the  plea  asserting  it  was  filed  contemporaneous- 
ly with  other  defenses.  It  was  held  very  early 
by  this  court  that  the  common-law  rules  of 
pleading  were  inapplicable  under  our  system  to 
this  plea.  Richardson  and  Wife  v.  Pruitt,  8 
Tex.  228.  It  is  evident  that  the  defendant  did 
not  intend  by  his  exceptions  and  pleas  to  the 
merits  to  waive  his  privilege  which  he  had  al- 
ready asserted,  and  we  think  that  as  to  this 
point  the  court  ruled  correctly." 

We  conclude,  from  this  case  and  others 
of  similar  import,  because  we  believe  the 
conclusion  to  be  in  harmony  with  sound  rea- 
soning and  with  the  spirit  of  the  statutes 
relating  to  venue  and  pleas  of  privilege,  that 
it  is  not  prerequisite  that  a  defendant,  in 
order  to  retain  the  benefit  of  his  plea  of 
privilege,  state  in  so  many  words  that  the 
subsequent  plea  to  the  merits  is  subject  to 
his  plea  of  privilege.  If  the  pleading  as  a 
whole  condusively  shows  that  the  defendant 
does  not  intend  to  waive,  but,  on  the  other 
hand.  Insists  upon,  his  plea  of  privilege  urg- 
ed, no  waiver  should  be  held  because  he  did 
not  specifically  state  that  bis  plea  to  the  mer- 
its was  subject  to  his  plea  of  privilege  be- 
ing overruled.  But  if,  in  connection  with 
the  plea  of  privilege,  the  defendant  invokes 
the  jurisdiction  of  the  court  to  grant  him 
afllrmative  r^Mef,  he  must  be  held  to  have 
waived  his  plea  of  privilege.  We  conclude 
that  we  would  have  to  give  a  strained  and 
unwarranted  construction  to  the  pleading, 
and  especially  to  the  prayer,  to  bold  that 
defendant  did  not  under  bis  prayer  for  gen- 
eral relief,  following  his  allegations  of  a 
duty  and  breach  on  plaintiff's  part,  and 
consequent  damage  to  defendant,  ask  for  af- 
firmative relief.  Undoubtedly  such  pleading 
would  have  sustained  a  judgment  on  defend- 


ant's plea  in  reconventton,  whldi  Is  tlie  test 
Every  reasonable  presnmptloa  Sboold  be  In- 
dulged in  favor  of  the  judgment. 

Hence  we  overrule  all  of  appellant's  aa- 
signments  and  affirm  the  Judgment 


PARKER  et  al.  v.  HARREIX,     (No.  400.) 

(Court  of  Civil  Appeals  of  Texas.     Beamnont 

May  18,  1910.    Behearing  Denied  May  28, 

1019.) 

1.  Continuance  ^=»25  — Abbenck  or   Wit- 
ness. 

Refusal  of  continuance  for  absence  of  wit- 
ness is  not  error,  where  it  appears  that  his  tes- 
timony was  not  of  a  character  that  would  have 
brought  about  a  differ«it  result  in  the  trial 
court 

2.  Appeal  and  Bbbor  «s»644(1)  —  Nbcessitt 
OP  Bill  or  Bxceptionb— Continttanck. 

Refusal  of  continuance  because  of  absence 
of  witness  is  not  reviewable,  in  the  absence  of. 
a  bill  of  exceptions. 

3.  Evidence  <8=>271(1),  317(3)— Heabsat—AD; 
1cib8ibilitt. 

In  salt  against  operator  of  jitney  and  surety 
on  his  bond  for  injuries  sustained  by  plaintiff 
while  a  passenger,  when  jitney  collided  with  a 
street  car,  held  that  court  did  not  err  in  refus- 
ing to  strike  out  testimony  of  plaintiff's  daugh- 
ter that  her  father  was  complaining,  on  t^e 
ground  that  it  was  hearsay  and  self-serving,  and 
not  admissible  for  any  purpose. 

4.  Evidence  «=»477(2)— Opinion  Evidehcb— 

RbcOVERT  FBOlf  FOBICEB  ACCIDENT. 
In  suit  against  operator  of  jitney  for  in- 
juries sustained  by  plaintiff  passenger  in  jitney 
when  jitney  collided  with  a  street  car,  defense 
being  that  plaintiff's  injuries  were  the  result  of 
prior  acddent,  there  was  no  error  in  permitting 
plaintiff's  wife  to  testify  that  her  husband  liad 
recovered  from  a  former  acddent  some  two 
years  before  the  acdd«>t  in  question. 

Appeal  from  District  Court,  Harris  (boun- 
ty ;   Wm.  Masterson,  Judge. 

Suit  by  C.  W.  Harrell  against  G.  J.  Parker, 
the  Motorcar  Indemnity  Exchange,  and  the 
Houston  Electric  (Company.  Plaintiff  dis- 
missed his  cause  against  defendant  last  nam- 
ed, and  from  a  Judgment  in  his  favor  against 
the  other  defendants,  they  appeaL    AiBnned. 

A.  B.  Wilson  and  Baker,  Botts,  Parker  ft 
Garwood,  all  of  Houston,  for  appellants. 

Atkinson  &  Atkinson  and  Guy  Graham,  all 
of  Houston,  for  appellee. 

BROOKE,  J.  This  suit  was  filed  April  11, 
1917,  by  G.  A.  Harrell  against  Houston  Elec- 
tric (ktmpany,  G.  J.  Parker,  and  Motorcar 
Indemnity  Elxchange,  fi>r  damages  alleged  to 
have  been  sustained  May  7,  1017,  W  reason 
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of  tbe  ooIUsion  of  a  Jitney  alleged  to  have 
been  operated  by  defendant  Parker  with  a 
street  car,  iklaintlff  alleging  tbat  he  was  a 
pwswenger  In  the  Jitney.    Plaintiff  alleged: 

"When  the  aatomobile  aUd  or  ^d  along  the 
back  of  defendant  and  along  its  rail,  this  plain- 
titE  was  thrown  against  the  rear  end  of  the 
street  car  with  great  force,  and  that  the  mo- 
tion of  the  automobile  caused  the  weight  of 
his  wife  and  daughter,  who  were  sitting  with 
him  on  the  seat,  to  be  thrown  against  him  and 
to  add  to  the  force  with  which  he  struck  the 
said  street  car ;  *  *  *  that  when  he  was  im- 
pelled against  the  rear  end  of  said  street  car 
he  struck  his  head,  his  arm,  his  side,  his  hip, 
and  his  leg  against  said  street  car,  and  that  he 
injured  his  head,  his  side,  his  arm,  his  leg  and 
his  back  by  the  force  of  said  collision,  and  that 
said  injuries  have  crippled  him  so  that  he  has 
been  unable  to  walk  and  has  been  confined  to  his 
bed;  that  they  have  caused  him  intense  pain 
and  suffering,  both  on  account  of  the  injuries 
received  and  the  shock  of  bis  injuries,  and  that 
he  has  been  permanently  injured  by  reason  of 
tile  force  with  which  he  was  thrown  against 
the  rear  end  of  said  street  car,  and  will  never 
recover  therefrom." 


Plalntlfr  sued  Motorcar  Indemnity  Bx- 
change,  alleging  that  it  had  executed  a  bond 
as  surety  for  the  defendant  Parker,  aa  pro- 
vided by  the  city  ordinances  of  Houston. 

Defendants  Parker  and  Motorcar  '  Indem- 
nity Exchange  filed  a  general  demurrer  and 
general  denial,  and  that  plaintlfTs  alleged 
injaries  were  the  result  of  another  accident, 
sustained  prior  to  the  injuries  as  alleged  In 
plaintiff's  i>etlt}on. 

Plaintiff  dismissed  his  cause  of  action 
against  the  Houston  Electric  Company. 

Defendant  Parker  et  al.  applied  for  a  con- 
tinuance, which  was  overruled ;  the  court  in- 
structed the  jury,  and  the  jury  returned  a 
Terdict  in  favor  of  plaintiff  for  9600  against 
the  defendants  Parker  and  Motorcar  Indem- 
nity Exchange,  and  judgment  was  entered 
accordingly. 

[1, 2]  Appellants'  first  assignment  of  er- 
ror complains  that  the  court  erred  in  orer- 
mling  defendants'  motion  for  a  continuance 
in  this  cause.  The  application  for  continu- 
ance has  been  set  out  in  full  in  the  brief. 
l%e  grounds  for  continuance  claimed  were 
that  suit  was  filed  July  11, 1917 ;  that  a  wit- 
ness whose  testimony  was  desired  was  in 
tbe  service  of  the  United  States  army ;  that 
he  had  left  Harris  county  prior  to  service  of 
citation  in  this  suit;  that  defendants  bad  no 
knowledge  or  belief  that  suit  would  be 
brought;  that  the  witness  left  suddenly  and 
unexpectedly,  and  promised  to  write  to  de- 
fendant Parker,  but  did  not  write  to  him; 
that  defendant  had  learned  of  his  departure 
for  Vreaee  through  the  newspapers;  that  he 
knew  of  his  address,  and  would  have  his 
testimony  nt)on  tbe  trial  of  this  cause  at  the 
next  term,  and  that  he  expected  to  prove  by 
said  witness  that  he  was  driving  the  aatomo- 


bile at  the  time  of  tbe  alleged  injury;  that 
ui>on  approaching  the  Intersectirai  of  streets, 
and  while  in  the  rear  of  the  street  car,  said 
automobile  skidded,  and  tbe  side  of  the  au- 
tomobile struck  tbe  real*  end  of  the  street 
car;  that  it  did  not  strike  the  street  car 
very  forcibly;  that  plaintiff  and  two  ladies 
were  in  tbe  rear  seat  of  tbe  automobile; 
that  they  were  not  thrown  from  the  seat  or 
in  any  way  displaced  from  the  seat;  that 
each  of  them  stated  to  witness  that  they 
were  not  injured  in  the  slightest,  came  to 
the  city  of  Houston  in  said  Jitney,  stated  at 
the  time  that  they  left  the  Jitney  that  they 
were  not  injured,  refused  to  give  the  witness 
their  names;  that  the  Jitney  was  not  run- 
ning fast  at  the  time,  but  moving  slowly; 
and  that  the  defendants  had  no  other  wit- 
ness by  whom  said  testimony  could  be  offer- 
ed, and  if  granted  a  continuance  they  expect- 
ed to  have  the  testimony  at  the  next  term  of 
the  court,  and  would  exercise  every  degree 
of  diligence  to  obtain  the  deposition  of  said 
witness  at  the  trial  of  the  cause  at  the  next 
term,  and  that  the  application  was  not  made 
for  delay  only,  but  that  Justice  may  be  done. 
The  application  was  duly  sworn  to.  The 
trouble  with  this  application  is  that  there 
was  no  bill  of  exceptions  preserved  or  shown 
in  the  record.  From  the  record  It  is  appar- 
ent to  this  court,  even  though  there  bad  been 
a  bill  of  exceptions  to  the  action  of  the  court, 
the  testimony  was  not  of  such  character  as 
would  have  brought  about  a  different  result 
from  that  obtained  in  the  trial  court  on  tbe 
instant  appeal.  Therefore,  we  cannot  con- 
sider the  assignment  of  error. 

The  second  assignment  of  error  complains: 
(1)  The  verdict  of  the  jury  and  the  judgment 
of  the  court  are  unsupported  by  the  evidence 
in  this  cause ;  and  (2)  the  verdict  of  the  Jury 
is  against  the  great  weight  and  preponder- 
ance of  tbe  evidence  in  this  cause.  Suffice  it 
to  say  that  this  court  is  not  of  such  an  opin- 
ion, and,  on  the  contrary,  is  of  the  opinion 
that  the  record  fully  establishes  the  Judg- 
ment which  the  court  entered  in  said  cause. 
Therefore  this  assignment  is  overruled. 

[3]  The  third  assignment  of  error  com- 
plains that  the  court  erred  in  refusing  to 
strike  out  the  statements  of  Miss  Lola  Har- 
rell  that  her  father  was  complaining,  upon 
motion  duly  filed  by  defendants,  as  shown  by 
defendants'  bill  of  exception  No.  6,  on  the 
ground  that  said  testimony  was  hearsay  and 
self-serving,  and  not  admissible  as  evidence 
in  this  cause  for  any  purpose. 

From  the  statement  of  facts.  In  so  far  as 
it  relates  to  the  testimony  complained  of,  it 
is  as  follows: 

"1\o  complaint  was  made  at  that  time  by  any 
one  about  being  hurt;  only  I  asked  my  father 
was  he  hurt,  and  he  says,  'Yes;  I  am  hurt  a 
little  bit,  but  I  hope  not  much.'  My  father 
did  not  say  anything  much  about  being  hurt  un- 
til after  we  got  home,  and  we  came  on  to  court, 
and  the  case  was  postponed,  and  when  we  got 
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ready  to  go  hoiae  he  said  he  was  hurt.  I  do 
not  know  how  long  it  was  before  we  got  home; 
it  was  not  so  awfully  long.  We  came  op  to 
the  courthouse,  and  it  was  postponed,  and  we 
went  straight  home  as  soon  as  we  could  get  a 
jitney.  We  kinda  hurried  to  get  home  because 
papa  said  be  was  feeling  bad." 

This  appears  to  be  the  matter  complained 
of  in  the  bill  of  exception.  From  this  rec- 
ord, we  are  not  advised  of  anything  else  said 
by  the  daughter  In  the  way  of  her  father 
making  a  complaint.  The  error,  under  the 
rnles,  should  be  distinctly  and  speciflcally 
called  to  the  attention  of  the  court  in  the 
motion  for  new  trial,  and,  viewing  the  mat- 
ter in  the  most  favorable  light  for  the  com- 
plainant, we  are  of  Opinion  that  no  error  was 
committed,  and  the  assignment  is  overruled. 

[4]  The  fourth  and  fifth  assignments  com- 
plain :  (a)  The  court  erred  in  overruling  the 
defendants'  objection  to  the  testimony  of 
Mrs.  C.  W.  Harrell,  In  substance  and  effect 
that  the  plaintiff  bad  fully  recovered  from 
his  former  accident  and  Injury,  same  being 
a  conclusion  of  the  witness;  and  (b)  the 
court  erred  In  refusing  to  sustain  the  defend- 
ants' objection  to  the  testimony  of  Mrs.  C. 
W.  Harrell  that  the  plaintiff  had  fully  re- 
covered from  his  former  accident  and  Injury, 
same  being  the  conclusion  of  the  witness ;  (c) 
the  court  erred  to  overruling  the  defendant^ 
objection  to  the  testimony  of  Mrs.  Harrell 
and  permitting  said  Mrs.  Harrell  to  testify 
that  Mr.  Harrell  complained  of  suffering,  be- 
cause said  testimony  was  hearsay  and  s^- 
servlng,  as  shown  by  defendants'^  blli  of  ex- 
ception. Under  the  fourth  assignment,  ap- 
pellee submits  the  followtog  as  a  proposition: 

"It  is  not  hearsay,  and  it  is  not  the  conclu- 
sion of  a  witness,  but  a  statement  of  fact  that 
a  party  to  the  litigation  was  well  at  the  time  of 
the  accident." 

Mrs.  Harrell's  testimony  was  that  her  hus- 
band had  recovered  from  a  former  accident 
some  two  years  before  he  was  Injured  tn  the 
ac<ddent  In  controversy.  The  record  shows 
that  no  question  on  direct  examination  was 
asked  Mrs.  Harrell  as  to  her  husband's  dec- 
laration about  his  Injuries  in  the  accident 
in  controversy;  but  sbe  testified  on  crosa- 
«xamination  by  appellants'  attorney,  aa  fol- 
lows: 

"He  complained  of  his  head,  of  his  whole  head. 
He  was  hit  on  the  right  side  of  his  head ;  his 
head  struck  the  street  car.  He  was  not  thrown 
out  of  the  automobile;  his  bead  was  slammed 
against  tbe  side  like  that,  that  part  of  the  street 
car  that  is  cased  in  with  tin  or  whatever  yon 
call  it.  His  back  and  head  is  what  he  com- 
plained with,  no  other  place." 

An  examination  of  the  record  shows  that 
no  error  was  committed  by  the  court  In  the 
matters  complained  of.  Therefore  tliese  as- 
signments are  overruled. 


In  onr  opinion,  the  case  was  tried  fairly 
and  Impartially,  and  the  appellants  have  got- 
ten the  benefit  of  every  right  that  should  be 
accorded  them.  Therefore  the  judgment  of 
the  trial  court  Is  in  all  things  afilrmed. 


HOUSTON  OIL  CO.  OF  TEXAS  v.  JORDAN 
etaL    (No.  384.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

April  28,  1019.    Rehearing  Denied  May  28, 

191&.) 

1.  ApfeaIi   and    Bbbos   ^s3773(4)— Matcebs 
Review  ablb—Bbufs. 

Where  one  who  filed  assignments  of  error 
in  the  trial  court  has  not  briefed  the  case  in 
the  appellate  court,  the  Judgment  will  be  af- 
firmed, unless  fundamental  error  is  apparent  «n 
the  face  of  the  record. 

2.  Advebsk  Possession  4=394:— Pathent  of 
Taxes. 

The  five-year  statute  of  limitations  does  not 
require,  in  ord^  to  acquire  title  by  adverse 
possession,  that  taxes  be  paid  before  they  be- 
come delinquent,  but  only  that  such  taxes  be 
paid  concurrently  with  the  possession  held  by 
the  occupant,  and  before  adverse  suit  to  recover 
the  land. 

Error  from  District  Court,  San  Augnsttoe 
County ;  W.  B.  Blackshear,  Judge. 

Actions  by  the  Houston  Oil  Company  of 
Texas  against  L.  N.  Jordan  and  otbers  and 
against  John  W.  Bobbins  and  others,  consoli- 
dated. From  adverse  judgments,  Bobbins 
and  others  and  the  Houston  Oil  Company 
bring  error.    Affirmed. 

Kennerly,  WiUiams,  Lee  &  Hill,  of  Hous* 
ton,  for  plaintiffs  in  error. 

Jna  V.  McLaarin,  of  San  Augustine,  and 
Denman  &  Thomas,  of  Lufkin,  for  defend- 
ant in  error. 

HIOHTOWER,  a  J.  HonstonOU  Company 
of  Texas,  plaintiff  below,  brought  this  acti<m 
of  trespass  to  try  title  in  the  district  court 
of  San  Augustine  county  against  L.  N.  Jor- 
dan and  bis  wife,  Laura  Jordan,  and  L.  A. 
Jordan  and  his  wife,  Mary  Jordan,  seddng  to 
recover  25  acres  of  land,  a  part  of  the  league 
of  land  granted  to  Joseph  Bhlpp,  said  28 
acres  being  described  by  spedflc  metes  and 
bounds.  In  the  same  court,  at  tb»  same 
time,  there  was  poiding  another  cause,  styled 
Houston  OU  Company  of  Texas  v.  John  W. 
Bobbins  et  al.,  involving  the  title  to  60  acres 
of  land,  also  a  part  of  the  Joaepb.  Shii9 
league,  and  by  agreement  of  all  parties  in 
both  causes  they  were  consolidated  and  tried 
together.  The  consolidated  cause  was  tried 
before  the  court  without  a  jury,  and  resulted 
in  a  judgment  In  favor  of  the  Houston  OU 
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Company  of  Texas  as  against  Robbing  et  al. 
for  the  fiO  acres  claimed  in  that  suit,  but  as 
to  the  28  acres  sued  for  an  against  the  Jor- 
dans  Judgment  was  rendered  in  favor  of  Cbe 
defendants,  L.  N.  Jordan  and  wlf& 

[1]  From  the  Judgment  so  rendered,  Rob- 
bins  and  others  excepted,  and  gave  notice  of 
appeal  from  the  Judgment  allowing  recovery 
to  the  Houston  Oil  Company  of  Texas  for 
the  50  acres  in  that  cause,  and  the  Houston 
Oil  Company  of  Texas  excepted  and  gave 
notice  of  appeal  from  the  Judgment  deny- 
ing any  recovery  as  against  the  Jordans. 
Bobbins  et  al.,  however,  although  filing  as- 
signments of  error  in  the  trial  court,  have 
not  briefed  the  case  In  this  court ;  and,  there 
being  no  fundamental  error  apparent  on  the 
face  of  the  record  as  to  that  cause,  the  Judg- 
ment in  favor  of  the  Houston  Oil  Company  of 
Texas  for  the  CO  acres  of  land  awarded  it 
as  against  Bobbins  et  al.  will  be  in  all  things 
affirmed. 

What  we  shall  say  hereafter  will  have  ref- 


tatued  upon  the  theory  that  defendants  in 
error  showed  title  by  limitation  dnder  the  6- 
year  statute.  After  a  careful  consideration 
of  the  record,  in  connection  with  the  plea  of 
5-year  limitation,  we  have  concluded  that  the 
evidence  was  sufficient  to  warrant  the  Judg- 
ment in  favor  of  the  defendants  in  error  up- 
on that  plea. 

[I]  There  is  really  no  dispute  in  the  evi- 
dence with  reference  to  the  character  of  the 
possession  held  by  the  Jordans,  nor  is  there 
any  contention  that  possession  was  not  held 
for  the  statutory  period  of  6  years,  but  the 
main  contention  is  that  taxes  were  not  paid 
(xmcorrently  during  such  possession ;  in  oth- 
er words,  that  taxes  for  several  of  the  years 
during  which  the  possession  was  held  by  the 
Jordans  and  their  predecessors  were  not  paid 
as  they  became  due,  but  were  permitted  to 
become  'fielinquent,  and  that,  therefore,  the 
5-year  statute  was  not  complied  with,  which, 
according  to  the  contention  of  plaintlfF  in  er- 
ror, required  that  the  taxes  should  be  paid 


ereuce  alone  to  the  Judgment  In  favor  of  L.  |  foj.  eg^h  year,  and  as  they  accrued,  and  be- 
N.  Jordan  et  al.  fore  becoming  delinquent    It  would  serve  no 

The  Jordans,  In  addition  to  ttelr  general  ^^^^^^  purpose  to  attempt  to  clear  up  the  con- 
denial  and  plea  of  not  guilty,  Interposed  the ,  j^gj^,  ^j^t  may  be  conceded  to  exist  in  the 
statutes  of  limitation  of  3,  5,  and  10  years  as  i  g^^^e  of  the  decisions  of  this  state  at  the 
to  the  25  acres  of  land  awarded  them  by  the !  ^^^^^  time  as  to  what  the  expression  "con- 
Judgment,  currently"  means,  with  reference  to  the  pay- 


Defendants  in  error  have  filed  no  brief  In 
this  court,  and  we  must  look  alone  to  the 
brief  of  plaintiff  in  error  for  assistance  in 
disiKfilng  of  the  appeal. 

By  the  first  assignment  of  error,  it  is 
claimed,  substantially,  that  the  trial  court 
was  in  error  in  refusing  to  render  Judgment 
In  favor  of  plaintiff  in  error  for  the  26  acres 
of  land  sued  for,  because  the  undisputed 
proof  showed  that  plaintiff  in  error  had  a 
complete  chain  of  title  thereto  from  the  sov- 
ereignty of  the  soil,  but.  If  not,  that  it  show- 
ed a  superior  title  thereto  from  a  common 
source. 

By  the  statement  contained  in  the  brief  of 
plaintiff  In  error  following  this  assignment, 
it  will  appear  that  plaintiff  In  error  did,  as 
contended,  establish  tltler  to  the  26  acres  in 
controversy  from  the  sovereignty  of  the  soil ; 
but,  if  It  were  relegated  to  the  common  source 
for  title.  It  wonld  appear  that  It  showed  a 
superior  title  under  the  claimed  common 
source.  We,  therefore,  conclude  at  the  out- 
set that  plaintiff  in  error  showed  a  superior 
title  to  the  26  acres  In  controversy  as  against 
the  Jordans,  and  should  have  recovered,  un- 
less the  Judgment  of  the  court  should  be  sus- 
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ment  of  taxes  under  the  5-year  statute.  ■  The 
question  was  fully  discussed  by  the  Court 
of  Civil  Appeals  for  the  First  District,  speak- 
Uig  through  Justice  Reese,  in  the  case  of 
Hlrsch  V.  Patton,  40  Tex.  Civ.  App.  490,  lOS 
S.  W.  1016.  It  was  again  discussed  at  some 
length  by  the  same  court,  speaking  through 
Chief  Justice  Pleasants,  in  the  case  of  Fogle 
V.  Baker,  206  S.  W.  702.  In  the  case  last 
mentioned,  it  seems  to  have  been,  in  effect, 
held  that  the  6-year  statute  of  limitation 
does  not  require,  In  order-  to  acquire  title  by 
adverse  possession,  that  taxes  be  paid  before 
they  become  delinquent,  but  only  that  such 
taxes  be  paid  concurrently  with  the  possec- 
sion  held  by  the  occupant,  and  before  adverse 
suit  to  recover  the  land.  If  these  decisions 
announce  the  correct  rule,  then,  unquestion- 
ably,' the  payment  of  taxes  in  this  case  by 
the  Jordans,  and  those  with  whom  th^  are 
In  privity,  was  a  sufficient  compliance  with 
the  statute,  and  entitled  defendants  in  error 
to  Judgment  under  their  plea  of  limitation  of 
6  ■years,  the  other  elements  being  present. 

The  Judgment  will  therefore  be  affirmed; 
and  It  Is  so  ordered. 
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MBABOBS  T.  SHERRILL  et  aL    (No.  977.) 

(Court  of  Oivil  Appeals  of  Texas.     El  Paso. 

May  15,  1918.    Rehearing  Denied  June  6, 

1918.) 

FKBPErniTiKS  «=»4(15)  —  Tivefi  Pbopkbtt  — 
Chubch. 
Will  bequeathing  property  to  named  tms- 
tees  to  have  full  management,  control,  and  sale, 
with  directions  to  turn  proceeds  of  all  prop- 
erty over  to  certain  church  when  in  Judgment 
of  trustees  the  church  shall  be  in  need  of  new 
church  building,  did  not  contravene  constitu- 
tional inhibition  against  perpetuities,  the  prop- 
erty Testing  in  trustees  immediately  upon  tes- 
tator's death,  in  trust  for  church,  and  discre- 
tionary power  given  trustees  to  decide  as  to 
time  for  construction  of  church  building  not  de- 
stroying right  of  church  officers  to  take  pro- 
ceeds upon  need  for  or  propriety  of  building. 

Appeal  from  District  Court,  Haskell  Coun- 
ty; Jno.  B.  Thomas,  Judge. 

Action  by  R.  Bi  Sberrill  and  others,  as  ex- 
ecutors of  last  will  of  W.  A.  Black,  deceased, 
against  J.  W,  Meadors.  Finding  for  plain- 
tUTs,  and  defendant  appeals.   Affirmed. 

Scott  W.  Key,  of  Waco,  for  appellant 
H.  O.  ATcConnell,  of  Haskell,  and  Theo. 
Mack,  of  Ft  Worth,  for  appellees. 

HARPER,  O.  J.  This  action  was  lastltut- 
ed  by  R.  B.  Sherrlll,  R.  C.  Montgomery,  and 
H.  O.  McConnell,  as  executors  of  the  last  will 
of  W.  A.  Black,  against  appellant,  upon  cer- 
tain promissory  notes  owned  by  the  estate  of 
said  Black. 

The  defense  urged,  by  plea  tn  abatement  Is 
that  the  will  Is  a  nullity  under  the  Constitu- 
tion and  laws  of  Texas,  which  prohibit  per- 
petuities, hence  the  qualification  of  the  plain- 
tiffs as  executors  thereunder  is  void.  This  is 
the  sole  question  to  be  determined. 

The  court  found  for  plaintiffs,  and  Meadors 
has  appealed. 

The  will  declares: 

First  for  burial;  second,  payment  of  debts; 
third,  appointment  of  the  above-named  plain- 
tilEs  executors  without  bond;  and,  fourth,  "I 
hereby  will  and  bequeath  unto  the  said  H.  O. 
McConnell,  R.  E.  Sherrill  and  R.  C.  Mont- 
gomery, in  trust  for  the  purposes  hereinafter 
stipulated  all  of  the  property  of  which  I  may 
die  seized  and  possessed,  including  real,  per- 
sonal and  mixed  property,  and  that  of  every 
kind  and  description.  And  it  is  my  will  and 
desire  that  the  said  trustees  have  the  entire 
management  and  control  of  all  of  said  prop- 
erty, hereby  granting  unto  them  full  power  and 
authority  to  sell  and  convey  the  same,  to  invest 
and  reinvest  the  proceeds  from  time  to  time, 
pay  all  reasonable  charges  and  expenses  in  con- 
nection with  the  handling,  managing,  caring  for, 
controlling  and  selling  said  property,  and  final- 
ly, whenever  in  their  judgment  it  is  proper 
or  necessary  for  the  First  Presbyterian  Church 


of  Haskell,  Texas,  .in  connection  with  the  Pres- 
byterian (jhurch  of  the  Cnited  States,  to  have 
a  new  diurch  building  at  Haskell,  to  pay  the 
entire  proceeds  of  all  my  property  in  money 
then  remaining  into  the  hands  of  the  trustees  of 
said  church  to  be  by  them  at  once  expended  In 
the  construction  of  a  new  building  at  Haskell, 
Texas,  which  when  completed  shall  be  owned 
by  and  shall  belong  absolutely  and  in  fee  simple 
to  said  Presbyterian  Church." 

Fifth,  "It  is  my  wiU  and  I  hereby  direct  that 
should  any  one  or  more  of  my  executors  above 
named  from  death,  removal,  inability,  or  other- 
wise^ fail  or  refuse  to  act  as  such  executor  that 
then  the  survivor  or  survivors,  who  do  qnali^ 
under  the  law  and  act  as  such  executor  or  ex- 
ecutors, shall  have  all  the  powers,  privileges  and 
authorities  that  I  have  conferred  upon  all  of 
them  by  the  foregoing  provisions  of  this  wilL 
And  be  it  understood  that  whether  any  one  or 
any  number  of  them  shall  qualify  and  act  as 
such  executors,  he  or  thsy  shall  nevertheless, 
be  exempt  from  the  giving  of  any  security,  or 
bond  as  such  .executor  or  executors,  as  the  case 
may  be." 

The  will  was  duly  proved  and  admitted  to 
probate,  and  the  above-named  persons  (mal- 
ifled  as  executors. 

The  reasons  assigned  for  the  claim  Qiat 
this  will  contravenes  the  constitutional  in- 
hibition against  perpetuities  are  (a)  That  it 
does  not  vest  a  present  estate,  nor  (b)  does  It 
provide  that  the  estate  shall  vest  within 
21  years  from  the  date  of  the  death  of  the 
testator,  but  (c)  that  the  title  Is  to  rest  upon 
the  contingency  that  the  executors  make  up 
their  minds  that  it  "is  proper  or  necessary  for 
the  Presbyterian  Church  of  Haskell  in  con- 
nection with  the  Presbyterian  Church  of  the 
United  States  to  have  a  new  church  at  Has- 
kell," and  that  this  is  a  contingency  whidi 
may  not  happen  within  the  prescribed  time, 
21  years,  and  (d)  that  they  are  contingencies 
which  may  never  happen. 

Appellant  frankly  concedes  that  the  will  is 
valid  If  it  creates  a  vested  interest  or  estate 
in  the  chordi  as  benefldary,  and  cites  A^nder- 
son  V.  Moiefee,  174  S.  W.  90S.  The  question 
of  gift  in  trust  for  charitable  usee  was  not  in- 
volved in  that  case,  so  the  principles  of  law 
applied  in  determining  the  issues  there  in- 
volved do  not  apply  to  the  instant  case. 

It  has  been  said  that  charitable  uses  are 
favorites  with  the  courts  of  equity,  and  that 
a  construction  of  all  Instruments  where  they 
are  concerned  is  liberal  In  their  behalf  (Per- 
ry, Trusts,  i  709),  and  it  was  declared  by  the 
Supreme  Court  of  Texas  that  the  inhibition 
against  perpetuities  does  not  apply  to  be- 
quests for  charitable  uses.  Paschal  v.  Adc- 
lin,  27  Tex.  197.  By  this  will  the  UUe  to  the 
property  vested  In  the  named  trustees  imme- 
diately upon  the  death  of  the  testator,  but  in 
trust  for  the  church,  and  the  fact  that  the 
trustees  were  by  the  will  clothed  with  discre- 
tionary iwwer  to  decide  when  the  necessity 
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or  proinlety  of  the  oonstmctlon  of  a  diiirch 
arose  does  not  destroy  the  right  of  the  officers 
of  the  church  to  take  the  proceeds  of  the 
property  when  the  occasion  in  fact  arose. 
Child  y.  Washingtmi  Hospital  for  FoondllngB, 
95  XT.  8.  308,  24  Lu  Ed.  4S0;  Rnssell  v.  AUen, 
107  U.  S.  168,  2  Sup.  Ct.  327,  27  U  Ed.  397; 
Paschal  t.  A(Utn,  supra. 

This  is,  we  conclude,  the  law  applicable  to 
the  provisions  of  this  will,  under  the  author- 
ities dted  and  those  referred  to  therein. 
Qaotlng  from  one  of  the  cases: 

"The  doctrine  finds  support  upon  tlie  ground 
that  the  intention  in  favor  of  charity  fa)  abso- 
lute, the  gift  and  the  constitution  of  the  trust 
is  immediate,  takes  effect  in  praesenti,  and  the 
only  thing  which  is  postponed  or  made  depend- 
ent for  its  execution  upon  future  and  uncertain 
events  is  the  particular  form  or  mode  wliich  the 
donor  would  have  applied  to  the  execution  of 
the  charity." 

These  observatioDs  are  applicable  to  the 
points  raised  and  authority  for  holding  the 
will  to  be  ralld. 

Affirmed* 


HAGKAT  TBH.EGRAPH-OABLB  CO.  v. 
PROCTOB.    (No.  994.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  22,  1919.    Rehearing  Denied 

Jane  12, 1919.) 

1.  Appbai,  aud  Esbob  4=366  —  AiiouifT  in 
ConTBOTsasT— CoiTBT  or  OiviL  Apfkalb. 

Where  in  justice  court  defendant  itemized 
the  two  amounts  sued  for  as  |90  and  an  unpaid 
balance  of  $15.60  for  extra  work,  but  stated  the 
total  amount  due  as  $08.64,  and  defendant  in 
his  cross-action  asked  for  judgment  for  $180 
and  costs,  the  amount  in  controversy  brings  the 
case  within  the  jurisdiction  of  the  Court  of 
(Xvil  Appeals. 

2.  Afpeai.  and  Ebbob  €=»66— Jubibdiotiok— 
AuouNT  IN  CoNTBOVEBBT— Justice  of  thb 
Peack. 

The  question  of  jurisdiction  of  Court  of 
Civil  Appeals  in  case  originating  in  justice  court 
is  fixed  by  the  amount  involved  in  the  justice 
court. 

3.  Aairr  akh  Navt  4=924— Ekpiothbiit  of 
Enustkd  Men— CoifPKNSATioN  Paid. 

Where  defendant  solicited  the  services  as 
chief  night  operator  of  plaintiff,  then  employed 
by  the  United  States  as  censor  at  the  office  of 
defendant,  with  full  knowledge  of  the  law  and 
facts  and  orders  of  the  military  authorities, 
and  the  work  was  actually  performed,  defendant 
cannot  recover  the  amount  paid  for  such  serv- 
ices, it  not  appearing  that  the  services  conflict- 
ed with  the  federal  statute,  forbidding  enlisted 
men  from  engaging  in  any  pursuit  in  civil  life 
for  hire  when  the  same  shall  interfere  with  cus- 
tomary employment 


Aiveal  from  Bl  Paso  County  Oonrt,  at 
Law;  W.  P.  Brady,  Judge. 

Suit  In  Justice  court  by  B.  Proctor  against 
the  Mackay  Telegtaph-OaUe  Company,  in 
which  defendant  filed  its  answer  and  cross- 
action.  There  was  judgmoit  for  plaindft 
for  the  amount  sued  for  and  against  defend- 
ant on  its  cross-action,  and  defendant  ap- 
pealed to  the  county  court,  where  plaintiff 
again  prevailed,  whereupon  defendant  ap- 
peals.   Affirmed. 

Tumey,  Burges,  Culwell,  Holliday  ft  Pol- 
lard, of  El  Paso,  for  appellant. 

Brown  &  Wilchar,  of  El  Paso,  for  appel- 
lee. 

WALTHALL,  J.  AppeUee,  B.  Proctor, 
brought  this  suit  in  the  Justice  court  to  re- 
cover of  appellant,  Mackay  Telegraph-Oable 
Company,  the  sum  of  $90  tor  labor  perform- 
ed by  appellee  for  appellant  for  the  month 
of  July,  1917,  and  for  certain  extra  wwk 
performed  In  July  lu  the  further  sum  of 
$16.60,  but  alleging  the  total  sum  due  to  be 
$98.64.  The  amounts  sued  for  were  for 
wages  for  work  actually  performed  as  night 
dilet  operator,  at  the  agreed  sum  of  $90  per 
month. 

Appellant  filed  Its  answer,  a  general  de- 
nial, and  (at>88-acti<Hi,  In  which  appellant 
alleged  that  during  the  months  of  May, 
June,  and  July,  1917,  ai^)eilee  was  employed 
by  the  United  States  govwnment  as  censor 
at  the  oflloe  of  appellant;  that  appellant  had 
erroneously  paid  appellee  $90  per  month  for 
May  and  June,  1017,  and  did  not  owe  appel- 
lee anything  for  the  month  of  July  except 
the  BUm  of  $16.00  for  extra  work,  and  asked 
Judgment  for  $180,  the  amoimt  erroneously 
paid  for  the  months  of  May  and  June,  1917. 
Appellee  recovered  in  the  Justice  court,  and 
it  was  adjudged  that  appellant  take  nothing 
on  its  cross-action.  An  appenl  was  duly  per- 
fected by  appellant  to  the  county  court.  The 
County  court  gave  a  peremptory  Instruction 
against  appellant's  cross-action,  and  on  spe- 
cial issues  submitted  the  Jury  found  substan- 
tially as  follows:  That  appellant,  through 
Its  manager,  R.  H.  Cornwall,  entered  Into  a 
contract  with  appellee  at  or  about  the  time 
he  enlisted  In  the  army  (the  date  not  found) 
by  which  appellant  agreed  to  pay  appellee 
the  sum  of  $90  per  month.  Appellant,  after 
notifying  appellee  on  July  14,  1917,  It  would 
not  pay  hlra  for  services  as  night  chief  op- 
erator, received  notice  from  appellee  that  he 
would  not  work  for  appellant  except  they 
paid  him.  Appellant,  subsequently  to  said 
notice,  received  and  accepted  the  services  of 
appellee  as  chief  night  operator,  with  the 
agreement  and  understanding  that  he  would 
be  paid  by  appellant  for  his  services.  The 
military  superior  officer  of  appellee  notified 
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appellee  (the  date  not  found)  that  he  could 
not  receive  pay  from  appellant  for  serrlcea 
as  night  chief  operator. 

In  addition  to  the  above  findings  the  evi- 
dence discloses  the  following:  For  some 
months  prior  to  April,  1917,  appellee  was 
night  chief  operator  for  appellant  at  El 
Paso.  In  the  month  of  April,  191T,  at  the 
suggestion  of  the  manager  of  appellant  com- 
pany, appellee  applied  to  become,  and  was 
appointed,  censor  In  the  United  States  army 
and  assigned  at  El  Paso.  The  date  of  the 
apiwlntment  as  censor  Is  not  shown.  It  was 
the  understanding  between  appellee  and  the 
manager  of  the  appellant  company  at  El  Pa- 
so that  If  appellee  received  the  appointment 
as  censor  the  company  would  continue  to 
pay  appellee  his  monthly  salary  of  $90  per 
month  as  long  as  he  continued  to  perform 
for  the  company  the  service  of  night  chief 
operator.  After  receiving  his  appointment 
as  censor  with  the  government,  appellee  con- 
tinued to  perform  bis  duties  for  a]H>ellant 
as  night  chief  operator  In  addition  to  his  du- 
ties as  ceoaor  for  the  government  The 
services  as  stated  continued  without  change 
or  Interruption  daring  the  months  of  May 
and  June  and  imtll  some  time  in  July,  date 
not  made  clear  by  the  evidence,  when  an  or- 
der was  Issued  by  MaJ.  A.  Clifton,  of  the 
Signal  Corps,  El  Paso  District,  to  the  effect 
that  military  censors  would  devote  all  of 
tbdr  time  while  on  duty  to  the  censoring  of 
messages  for  the  government,  and  that  no 
other  work  must  be  done  during  that  time, 
until  the  decision  of  the  chief  cmsor  at 
Washington  could  be  had.  After  the  receipt 
of  the  above  order  appellee  Informed  Mr. 
Cornwall,  appellant's  manager,  and  himself, 
then  a  government  censor,  that  he  could  not 
do  the  work  as  night  chief  operator  for  the 
company.  Mr.  Cornwall  immediately  took 
the  matter  of  appellee's  continued  service  as 
night  (dilef  operator  up  with  MaJ.  Clifton, 
with  the'  result  that  appellee  was  excused 
from  the  operation  of  the  above  order.  Ap- 
pellant paid  appellee  $180  for  his  services 
rendered  the  appellant  for  the  months  of 
May  and  June.  Judgment  was  rendered  for 
appdlee  for  $98.64  and  against  appellant  on 
Its  cross-action. 

Opinion. 

[1]  Preliminary  to  the  questions  presented 
by  appellant,  appellee  suggests  that  this 
court  is  without  Jurisdiction  for  the  reason 
that  the  amount  in  controversy  does  not  ex- 
ceed $100,  exclusive  of  interest  and  costs. 
We  think  the  amount  In  controversy  brings 
this  case  within  the  Jurisdiction  of  this 
court.  In  the  Justice  court,  appellee  Item- 
ized the  two  amounts  sued  for  as  $90  and 
an  unpaid  balance  of  $15.60  for  extra,  work, 
bat  stated  the  total  amount  due  was  $98.64. 
Appellant  made  general  denial,  and  filed  Its 
cross-action  In  the  justice  court,  asking  Judg- 


ment against  appellee  for  $180  and  costs  of 
suit 

[2]  The  question  of  Jurisdiction  is  fixed  by 
the  amonnt  in  controversy  in  the  liutios 
court  It  was  held  In  Texas  &  Padflc  Ry. 
Co.  V.  Hood,  59  Tex.  Civ.  App.  363,  125  S.  W. 
982,  that  the  correct  sum  of  the  items  set 
out  in  the  body  of  the  pleading  will  contnd 
In  ascertaining  the  amount  sued  for,  rather 
than  in  a  statement  of  the  aggregate  amount 
sued  for.  If  the  rule  stated  applies  here, 
appellee  really  sued  for  $105.60,  altboaj^  he 
stated  the  aggregate  amount  sued  for  to  be 
$98.64.  However,  appellant's  cross-action 
was  for  an  amount  sufficient  to  give  this 
court  Jurisdiction.  Crosby  v.  Crosby,  92 
Tex.  441,  49  S.  W.  359;  Ford  v.  Johnston.  164 
S.  W.  424;  Baedsoe  v.  Ballway  Co.,  6  Tex. 
Civ.  Ajpp.  280,  25  S.  W.  314. 

[3]  The  other  questions  presented  by  ap- 
pellant arise  on  the  peremptory  Instruction 
given  on  appellant's  cross-action.  The  in- 
sistence Is  that  ai)ptilee  was  an  enlisted  sol- 
dier in  the  United  States  Army  Signal 
Corps,  and  in  said  service  was  c&aaat  of  ap- 
pellant and,  while  such  enlisted  soldier, 
could  not  be  an  employfi  of  appellant;  that 
under  the  pleadings  and  -  evidence  it  was 
shown  that  appellant  paid  appellee  for  his 
services  for  the  months  of  May  and  June 
the  sum  of  $180,  the  amount  sued  for,  under 
the  mistaken  belief  that  appellee  was  en- 
titled to  compensation  from  appellant,  as 
well  as  from  the  government  Tbe  federal 
statute  (Act  June  3,  1916,  c.  134,  |  35,  39 
Stat.  188  [U.  S.  Oomp.  St  1918,  {  1882f]), 
invoked  by  appellant  under  this  aasignment 
reads: 

"Hereafter  no  enlisted  man  in  the  active  serv- 
ice of  the  United  States  in  the  Army,  Navy,  and 
Marine  Corps,  respectively,  whether  a  noncom- 
missioned  officer,  musician,  or  private,  shall  be 
detailed,  ordered,  or  permitted  to  leave  his  post 
to  engage  in  any  pursuit  business,  or  perform- 
ance in  civil  life,  for  emolument,  hire,  or  other- 
wise, when  the  same  shall  Interfere  with  the 
customary  employment  and  regular  engagement 
of  local  civilians  in  the  respective  arts,  trades, 
or  professions." 

Tbe  hours  for  the  military  censors,  as  fix- 
ed by  the  order  of  MaJ.  Clifton,  were  from 
7:30  a.  m.  until  close  of  business,  at  0:30 
p.  m.  It  is  not  shown  by  the  recoard  that  ap- 
pellant's duties  as  night  chief  operator  coor 
flicted  in  point  of  time  with  bis  duties  as 
censor.  And  we  take  it  that  It  did  not,  as 
the  undisputed  evidence  is  that,  on  the  ap- 
plication of  Mr.  Cornwall,  at^>ellanf  8  mana- 
ger at  El  Paso,  appellee  was  excused  from 
the  order  directing  that  the  censors  shonld 
perform  no  other  work  during  the  honrs  of 
their  service,  had  the  two  services  conflicted. 
The  evidence  does  not  show  the  hoiurs  dup- 
ing which  appellee  served  the  company  as 
night  chief  operator.  There  is  no  suggestion 
Chat  the  service  was  not  satisfactorily  ren- 
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d^red,  bat  the  contrary  appears.  The  xm- 
dlspoted  evidence  alw)  shows  that  to  pei> 
form  the  servloe  ot  night  chief  operator  ap- 
pdlee  was  not  required  to  leare  his  post; 
nor  does  It  appear  that  the  service  of  night 
dilef  <H?erator  In  any  way  Interfered  with 
the  customary  empIoym«it  or  regular  en- 
gagement of  local  civilians  in  that  character 
of  service,  but  rather  the  contrary  Is  shown, 
Inasmuch  as  there  was  a  scarcity  of  opera- 
tors, and  It  was  the  desire  of  the  govern- 
ment to  place  men  as  censors  who  under- 
stood telegrapliy. 

We  believe  the  evidence  shown  in  the  rec- 
ord does  not  bring  aiqjiellee  within  the  in- 
hibition of  the  statute,  or  the  military  or- 
ders shown.  Appellant  solicited  the  service 
of  appellee  for  the  months  of  May  and  June, 
with  a  full  knowledge  of  the  law  and  the 
tacts,  and  the  orders  of  the  military  anthor- 
Ides,  and  voluntarily  paid  appellee,  as  it 
had  agreed,  for  worli  actually  performed. 
We  see  no  reason  why  appellant  should  have 
a  judgment  for  the  amount  so  paid. 

If  the  remarks  of  counsel  for  aiHPellee 
were  objectionable,  we  think  they  did  not 
cause  the  rendition  of  an  Improper  verdict. 

No  reversible  error  appearing  In  the  rec- 
ord, the  Judgment  Is  affirmed. 


BOWMAN  et  al.  V.  OAKLBT  et  aL 

(No.  8982.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Feb.  8,  1910.     Rehearing  Denied  April  6, 

1919.) 

1.  MoRTQAOEB  C=»333— Dkko  of  Tbust— Saub 

BY  SUBSTITDTK  TBCSTEK— REQUEST  OF  BkN- 
EFICIABY. 

Where  a  trustee  under  deeds  of  trast  or  his 
substitute  was  authorised  by  the  deeds  to  sell 
the  property  only  at  the  request  of  the  bene- 
ficiary or  other  holder  of  the  notes  secnred,  the 
request  provided  for  was  essential  to  passing  of 
title  by  the  sabstitate  trustee. 

2.  Evidence    <S=>318(1),    383(10— Heabsat— 
Sale  bt  TatrsTEE— Authorization— Recit- 
A1.8  IN  Deeds  of  Tbubt. 
Despite  provision  of  deeds  of  tmst  that  any 
recitals    of    certain    character    in    any    deeds 
made  by  any  trustee  should  be  prima  facie  ev- 
idence, recitals  of  deeds  executed  by  substitute 
trustee  that  .beneficiary  or  holder  of  notes,  se- 
cured  had   requested   trustee  to  sell  the  land, 
which  request  was  necessary  to  authorize  the 
trustee  to  sell,  held  unauthorized  by  the  deeds, 
and  no  evidence  of  the  fact  of  request,  being 
mere  hearsay  as  to  the  beneficiaries. 

8.  BviDKfOB  «s»383(7)— Deeds   of   Tbubt— 
Pbovision  as  to   Recitai^  or  Deeds  of 
TatrsT— Conclusiveness. 
Where  the  recitals  of  deeds  executed  by  a 

trustee  under  deeds  of  trust  by  a  provision  of 


the  deeds  of  trust  cenatitutad  merely  prima  fade 
evidence,  the  power  of  the  courts  to  ascertain 
the  real  truth,  when  necessary  to  determina- 
tion of  rights  in  litigation,  was  not  taken  away. 

4.  MoBTGAQias  «=»3T2(1)— Deeds  of  TBuar— 
Saix  bt  Substitutb  Tbcsike— Void  Chab- 

ACTBB. 

Where  the  purchasers  of  land  from  a  sub- 
stitute trustee  under  deeds  of  trust  by  his  deed 
were  not  relieved  from  necessity  of  Inquiring 
into  and  ascertaining  whether  the  trustee  had 
been  empowered  to  sell  by  having  been  request- 
ed so  to  do  by  the  beneficiary  or  holder  of  the 
notes  secured,  having  made  no  inquiry,  the  pur- 
chasers assumed  the  trustee  had  power  at  their 
perQ,  and  where  he  was  without  power  bis  sale 
was  Void. 

5.  MoBTOAOES  <8=>372(1)— Deeds  of  Tbust— 
Sale  by  Tbubtee— Bona  Fide  Pubchasebb. 

Where  the  substitute  trustee  under  deeds  of 
trust  sold  the  land  without  authority  because 
not  on  request  of  the  beneficiary  or  holder  ot 
the  notes  secured,  the  purchasers  are  not  protect- 
ed as  bona  fide  purchasers  of  the  legal  title,  for 
the  rule  of  bona  Sde  purchasers  applies  only  to 
cases  of  purchase  from  a  holder  of  the  legal 
title  who  has  power  to  convey. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   Bruce  Young,  Judge. 

Salt  by  J.  C.  Oakley  and  another  against 
Lloyd  Bowman  and  others.  From  Judgment 
for  plaintiffs,  defendants  Bowman  and  an- 
other appeal.     Affirmed. 

Theodore  Mack  and  Slay,  Simon  &  Smith, 
all  of  Ft.  Worth,  for  appellants. 

B.  K.  Qoree,  of  Ft.  Worth,  and  Preston 
Martin  and  H.  C.  Shropshire,  both  of  Weath- 
erford,  for  appellees. 

CONNER,  C.  J.  In  so  far  as  we  deem  it 
necessary  to  state,  in  1909  one  Miller  and 
wife  conveyed  three  tracts  of  land  described 
in  the  plaintiffs*  petition,  and  secured  the 
payment  of  one  note  given  therefor  in  a  prin- 
cipal sum  of  $1,000,  by  a  trust  deed  in  due 
form  to  Thomas  D.  Ross,  trustee.  Later,  In 
1910,  Seyster  and  wife,  who  in  the  meantime 
had  become  the  owners,  executed  a  ^|d  of 
trust  to  Thomas  D.  Ross,  trusteee,  con^^iag 
the  fourth  tract  of  land  described  in  the  pe- 
tition to  secure  the  payment  of  a  note  In  the 
sum  of  $800.  The  two  notes  mentioned,  In 
due  course,  became  the  property  of  one 
ISrnest  Walker  who  was  the  owner  at  the 
date  of  the  sales  hereinafter  mentioned  un- 
der the  trust  deeds  made  to  Thomas  D.  Boss. 
Yet  later,  in  1914,  Seyster  and  wife  conveyed 
the  four  tracts  of  land  referred  to  in  consid- 
eration, among  other  things,  of  six  promis- 
sory notes,  the  first  five  being  in  the  sum  of 
$1,000  each  and  the  last  being  in  the  sum  of 
$900.  These  notes  were  secured  by  vendor's 
lien  upon  the  four  tracts  of  land.  The  trust 
deeds,  however,  had  been  duly  recorded  and 
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the  vendor's  lien,  reserred  by  Seyster  and 
wife,  was  subordinate  to  tbe  lien  of  the  trust 
deeds.  The  six  second  lien  notes,  last  men- 
tioned, in  due  course  became  the  property  of 
J.  C.  Oakley  and  Mrs.  WUlle  h.  Fllnn,  the 
appellees  In-  this  case.  On  November  23, 191fi, 
In  due  course  the  four  tracts  of  land  mentl(m- 
ed  were  conveyed  to  R.  B.  Logan,  subject 
to  the  Incumbrances  and  liens  hereinbefore 
mentioned.  While  the  lands  and  liens  were 
in  the  condition  named,  and  while  R.  E. 
Logan  was  yet  the  owner  of  the  equity  of 
redemption,  Thomas  B.  Ross,  the  trustee 
named,  refused  to  act,  and  a  substitute  was 
appointed,  who,  on  May  2,  1916,  sold  the 
four  tracts  of  land  mentioned  to  Pattle  & 
Horton  Land  Company,  which,  in  the  pur- 
chase, acted  for  R.  K  Logan,  and  which,  on 
the  following  day,  to  wit.  May  3,  1916,  with- 
out consideration,  conveyed  the  same  to  Mrs. 
▲bble  Logan,  wife  of  R.  E.  Logan.  There- 
after, on  June  20,  1916,  Abble  Logan,  joined 
by  her  husband,  conveyed  the  four  tracts  of 
land  to  R.  C.  Sweeney  and  wife,  who.  In  turn, 
on  July  22, 1916,  conveyed  the  lands  to  Uoyd 
Bowman. 

This  suit  was  Institnted  by  the  said  J.  0. 
Oakley  and  Mrs.  Willie  Fllnn,  to  recover 
upon  the  six  second  Uen  notes  owned  by 
tbem,  and  hereinbefore  described,  alleging, 
among  other  things  not  necessary  to  mention, 
that  the  sales  under  the  Thomas  D.  Ross 
trust  deed  had  been  fraudulently  induced  and 
secured  by  R.  B.  Logan,  with  the  t>urpose  to 
thus  extinguish  the  vendor's  lien  which  bad 
been  given  to  secure  the  notes  declared  upon, 
of  all  which  it  was  alleged  R.  C.  Sweeney  and 
Lloyd  Bowman  had  due  notice. 

^e  case  was  submitted  to  a  jury  upon 
qpeclal  Issues,  and  upon  the  verdict  the  court 
rendered  a  judgment  for  the  plaintiffs,  de- 
creeing a  sale  of  the  land,  adjusting  certain 
equities  not  necessary  to  notice,  etc.,  and 
from  this  judgment  the  defendants  R.  C. 
Sweeney  and  Lloyd  Bowman  alone  have  ap- 
pealed. 

While  a  number  of  questions  are  presented 
we  have  concluded  to  dispose  of  the  case  by 
a  detH^lnatioD  of  a  single  one ;  a  statement 
of  many  details  and  of  other  questions  hav- 
ing been  pretermitted  as  unnecessary  to  our 
conclusion. 

The  jury  found  that  Ernest  Walker  did 
not  request  either  Thomas  D.  Ross  or  the 
substitute  trustee  in  the  deeds  of  trust  to  sell 
thereunder  in  satisfaction  of  the  notes  and 
Indebtedness  held  by  Walker,  and  that  he 
did  not,  before  or  at  the  time  of  the  sale 
made  by  the  substitute  trustee,  by  word  or 
act,  agree  to  or  acquiesce  in  said  trustee  mak- 
ing such  sale  as  he  did  make  It.  The  jury 
further  found  that  the  sales  of  the  land  by 
the  substitute  trustee  were  made  at  the  in- 
stance and  request  of  R.  E.  Logan,  and  that 
R.  E.  Logan  caused  such  sales  of  the  land 
for  the  purpose  of  destroying  the  second  lien 


held  by  the  plaintiffs,  and  of  acquiring  the 
title  to  be  passed  by  th«  foreclosure  of  the 
first  lien  In  the  protection  of  the  title  to 
which  he,  Logan,  then  had  in  said  land. 
The  jury  further  found  .that  neither  Sweeney 
nor  Bowman  at  the  time  of  their  acquisition 
of  the  property  was  an  Innocent  purdiaser 
for  value,  without  notice,  as  defined  In  the 
court's  charge. 

The  controlling  question,  presented  in  vari- 
ous forms.  Is  whether  either  Sweeney  or  Bow- 
man was  an  innocent  purchaser  for  valae, 
without  notice,  of  the  lands  upon  wbldi 
plalntlfrs'  second  Uen  rested.  While  the  jury 
found  that  neither  was  such  a  purchaser,  no 
evidence  is  pointed  out,  and  we  have  found 
none,  su£Qclent  to  establish  that  either  Swee- 
ney or  Bowman  had  any  actual  notice  of 
the  plaintiffs'  right,  and  to  this  extent  It 
may  be  said  that  the  findings  of  the  jury  to 
the  contrary  are  not  supported  by  the  evi- 
dence. We  think,  however,  that  It  must  be 
held  that  neither  of  those  parties  appear 
to  be  In  the  attitude  of  an  Innocent  pur- 
chaser as  claimed  by  them.  In  the  registra- 
tion records  and  In  the  mnniments  of  title, 
under  and  through  which  Sweeney  and  Bow- 
man claimed,  were  full  recitals  of  the  notes 
and  liens  under  which  the  plaintiffs  claimed, 
and  we  are  unable  to  say  that  the  finding  of 
the  jury  to  the  effect  that  Ernest  Walker, 
the  owner  of  the  prior  lien  and  beneficiary 
In  the  deed  of  trust  lien,  neither  agreed  to 
nor  requested  the  sale  of  the  lands  in  con- 
troversy, is  unsupported  by  the  evidence  In 
the  case:  Among  other  things,  Ernest  Walk- 
er testified  on  this  point  as  follows: 

"I  did  not  request  Mr.  Clyde  Milliken.  as 
trustee,  to  foreclose  and  sell  under  these  notes. 
I  did  not  pay  any  taxes  on  the  property  after  I 
acquired  die  notes  in  controversy.  I  did  not 
make  any  demand  of  interest  of  anybody.  I 
did  not  make  any  request  of  any  kind  tliat  the 
property  be  sold.  I  did  not  Imow  anything 
about  tlie  condition  of  the  property  at  the  time 
of  the  sale.  I  never,  did  go  on  the  property.  I 
did  not  know  where  the  property  was,  and  I 
did  not  know  that  it  had  a  silo  on  it.  I  did 
not  request  the  sale  to  be  made  that  was  made 
in  June,  and  that  was  advertised  in  May.  I 
did  not  have  a  thing  to  do  with  the  foreclosure 
under  these  deeds  of  trust  and  notes  that  were 
transferred  to  me.  I  bad  no  agent  or  any  one 
representing  me  in  the  matter  of  the  sale  of 
this  property." 

[1]  As  provided  In  the  trust  deeds  after 
default  of  the  conditions  therein  named,  as- 
suming that  there  was  a  default,  the  trustee, 
Thomas  D.  Ross,  or  his  substitute,  was  au- 
thorized and  empowered  to  sell  the  property 
only  "at  the  request  of  sold  beneficiary  or 
other  holder  of  said  notes."  llie  request 
provided  for  was  essential  to  the  passing  of 
the  title  by  the  substitute  trustee.  In  Perry 
on  Trusts  (3d  Ed.)  {  602.  It  is  said: 

"It  must  be  constantly  borne  in  mind  that  ths 
power  In  the  deed  or  mortgage  must  be  strictly 
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fdlowed  in  an  its  detalla.  The  power  of  tnm** 
ferriag  tbe  property  of  one  man  to  another 
must  be  followed  atrictly,  literally,  and  precise- 
ly. Such  a  power  admits  of  no  substltntion  and 
of  no  eqairalent,  even  In  unimportant  details. 
If  the  power  contains  the  details,  the  parties 
have  made  them  important;  and  no  change  can 
b«  made  even  if  the  mortgagor  wonld  be  ben- 
efited thereby,  nor  if  a  statute  provides  a  dif- 
ferent manner.  If  the  power  is  not  executed 
as  is  given  in  all  particulars,  it  is  not  executed 
at  all,  and  the  mortgagor  still  has  his  equity 
of  redemption." 

As  sapporting  this  quotation,  we  give  the 
(bllowlng  from  the  case  of  Bemls  t.  Wil- 
liams, 32  Tex.  Olv.  App.  893,  74  S.  W.  832: 

'It  is  the  unbroken  rule  that  a  power  of  sale 
riven  in  a  deed  or  mortgage  must  be  strictly 
fonowed  in  an  its  details.  The  authority  to 
alienate  and  convey  the  property  of  another  is 
an  extraordinary  and  most  important  grant  of 
power — so  much  so  that  courts  governed  by  the 
common  law  for  a  long  time  viewed  such  grants 
with  suspicion,  and,  although  they  increased 
in  numbers  until  they  are  in  universal  use  in 
England  and  America,  the  strictness  required 
in  their  execution  has  never  been  relaxed;  and, 
even  in  minor  and  seemingly  unimportant  de- 
tails contained  in  such  grants  of  power,  no 
change  will  be  tolerated,  but  a  strict  and  liter- 
al compliance  therewith  is  demanded.  The  trust 
must  be  executed  in  the  mode  and  upon  the 
exact  terms  and  conditions  prescribed  in  the 
deed  of  trust  If  the  property  is  to  be  sold 
in  a  certain  place  at  a  certain  time,  or  in  a 
certain  manner,  as  at  private  sale  or  public 
ancticHi,  with  the  consent  or  at  the  request  of 
certain  persons,  these  details  must  be  literally 
followed  and  carried  out,  because  the  owner  of 
the  property  has  so  provided.  The  details  may 
appear  frivolous  and  unimportant,  but  the  mak- 
er of  the  deed  saw  proper  to  guard  and  protect 
his  property  by  means  of  them,  and  for  that  rea- 
son thej  become  important  and  essential.  In 
this  case  the  power  of  sale  vested  in  the  trus- 
tee remained  dormant  and  inactive  until  call- 
ed into  action  by  the  request  of  the  beneficiary. 
Until  that  request  was  made,  he  had  no  power 
to  act,  and  withoat  that  request  there  could 
not  be  a  failure  or  refusal  on  his  part  to  per- 
form the  powers  given  him  by  the  deed  of 
trnat" 

On  fbe  same  subject  it  was  said  by  our 
Supreme  Court  in  the  case  of  Boone  t.  Mil- 
ler, 86  Tex.  74,  23  S.  W.  674: 

_  "The  power  of  sale  in  a  deed  of  trust  is  an 
important  power,  granted  by  the  maker,  and 
be  has  the  right  to  place  upon  it  such  limitations 
and  conditions  as  he  may  deem  proper  for  his 
own  protection.  ,  When  the  exercise  of  a  pow- 
er is  made  to  depend  upon  the  direction  or  re- 
qoest  of  a  given  person,  then  the  direction  or 
request  of  that  person  must  be  given  in  order 
to  authorize  the  exercise  of  the  power." 

Also  In  the  case  of  Boone  v.  Miller,  supra, 
it  was  held  by  our  Supreme  Court  that  where 
a  deed  of  trust  authorized  a  sale  of  the  land, 
at  the  teauest  of  the  payee  named  In  the 
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deed  of  trust,  the  sale  by  a  tmstee  under 
such  power  was  void  when  made  at  the  re- 
qneet  of  any  other  party.  See  also,  Bomar 
r.  West,  87  Tex.  299,  28  S.  W.  61»;  Michad 
T.  Crawford,  108  Tex.  352,  198  S.  W.  1070; 
Crosby  v.  Huston,  1  Tex.  203;  Bracken  r. 
Bounds,  96  Tex.  200,  71  S.  W.  647;  Cheveral 
T.  McCormlck,  68  Tex.  440;  Chestnutt  r. 
Gann,  76  Tex.  160,  18  &  W.  274;  Dayls  v. 
Holies,  38  Tex.  Cl7.  App.  473,  86  S.  W. 
1161;  RawUagB  t.  Lewis,  101  S.  W.  784; 
Kelsay  ▼.  Bank,  166  Mo.  167,  66  S.  W.  1007. 
It  follows,  we  think,  that  the  potential 
power  to  sell  glren  In  the  trust  deeds  was 
never  brought  into  existence,  and  that  the 
sales,  under  consideration,  made  by  the  sub- 
stitute tmstee,  were  wholly  void  because  of 
the  failure  od  the  part  of  the  holder  of  the 
notes  to  request  the  trustee  to  selL  It  is  in- 
sisted, however,  in  behalf  of  Sweeney  and 
Bowman,  that  as  to  them  the  request  of  the 
beneficiary.  Walker,  to  the  trustee  to  sell  is 
supplied  by  recitals  in  the  trustee  deeda 
The  trust  deeds  to  the  Pattie  &  Horton  Land 
Company  do,  in  substance,  recite  that  Ernest 
Walker  had  requested  the  substitute  trus- 
tee to  sell.  It  is  apparent,  of  course,  that 
such  recital  by  the  substitute  tmstee  is  a 
mere  declaration  on  his  part,  and  as  to  appel- 
lees purely  hearsay,  unless  it  can  be  said 
that  the  trust  deeds  under  which  the  trus- 
tee acted  authorized  the  recital.  The  deeds 
of  trust  on  this  subject  has  the  following 
provision: 

"And  it  is  further  and  lastly  specially  agreed 
by  the  parties  hereto  that  in  any  deed  or  deeds 
given  by  any  trustee  hereunder,  any  and  all 
statements  of  facts  or  other  recitals  therein 
made  as  to  the  nonpayment  of  the  money  se- 
cured or  as  to  the  time,  place,  terms  of  eale  and 
property  to  be  sold  having  been  duly  published 
or  as  to  any  other  act  or  thing  having  been  duly 
done,  by  any  trustee,  shall  be  taken  by  any  and 
all  courts  of  law  and  equity  as  prima  facie  ev- 
idence that  the  said  statements  or  recitals  of 
facts  do  state  facts,  and  are  without  question 
to  be  accepted." 

[2]  When  it  has  been  held  that  a  purchaser 
In  good  faith  and  for  value,  and  without 
actual  notice,  may  rely  upon  recitals  in  the 
trustee's  deed  when  such  recitals  are  author- 
ized by  the  terms  of  the  trast  deed  under 
which  the  trustee  acts,  yet  it  must  be  held, 
we  think,  that  before  the  semblance  of  atn 
solute  verity  can  be  given  to  such  ex  parte 
declaration  it  should  clearly  appear  that  the 
party,  whose  right  it  Is  sought  to  thereby 
destroy,  authorized  the  trustee  to  make  the 
statement  or  recital.  In  the  quotation  from 
the  trust  deed,  above  given,  we  do  not  And 
that  the  grantor  therein  gave  to  the  trustee 
the  right  to  recite,  as  a  fact,  the  necessary 
request  to  make  a  sale.  A  scrutiny  of  the 
quotation  from  the  deed  of  trust  shows  that 
the  trustee  was  authorized  to  recite  the  non- 
paym^it  of  the  money  secured,  or  aa  to  the 
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time,  place,  terms  of  sale  and  property  to 
be  sold  bavlDg  been  duly  published,  or  aa  to 
any  other  act  or  thlnghhavlng  been  -dnly  done 
by  the  tmstee.  We  hardly  think  It  shonld  be 
said  that  the  tmst  deed,  under  consideration, 
authorized  the  trustee  by  a  recital  to  supply 
the  essential  element  In  his  power  of  a  re- 
quest on  the  part  of  the  benefldary  to  make 
the  sale.  A  very  sifflllax  provision  of  a  trust 
deed  received  a  like  restricted  construction 
in  the  case  of  Bemis  v.  WUliaihs  by  the  Aus- 
tin Court  of  Appeals,  reported  fn  32  Tex.  Civ. 
App.  893,  74  S.  W.  382. 

[3,4]  Moreover,  it  Is  perhaps  not  entlrdy 
Inapt  to  observe  that  in  no  view  of  the  case 
did  the  maker  of  the  trust  deed  do  more  than 
to  authorize  recitals  on  the  part  of  the  trus- 
tee to  be  accepted  as  prima  facie  evidence. 
They  were  not  made  conclusive.  As  the  re- 
citals constitute  but  prima  facie  evidence,  the 
power  of  the  courts  to  ascertain  the  real 
truth,  when  necessary  to  the  determination 
of  the  right  of  the  litigant,  was  not  taken 
away.  In  such  case  the  recital  could  only 
bind  the  maker  or  beneficiary  under  the 
trust  deed  on  the  theory  that,  having  author- 
ized the  recital,  he  would  be  estopped  to 
disclaim  its  truth,  and  the  appellants  In  this 
case  presented  no  plea  of  estoppel,  except,  if 
at  all,  in  so  far  as  it  may  be  said  to  be  em- 
bodied In  their  general  plea  of  a  purchase 
In  good  faith  which,  aside  from  averments 
appropriate  to  that  defense,  is  but  a  legal 
conclusion  and  not  a  statement  of  any  fact 
necessary  in  a  plea  of  estoppel  which  should 
always  be  specially  presented.  We  conclude, 
therefore,  that  the  appellants  were  not  by 
the  substitute  trustee's  deed  relieved  from 
the  necessity,  at  the  time  of  their  purchase, 
of  inquiring  into  and  ascertaining  whether, 
in  fact,  the  substitute  trustee  had  been  em- 
IMwered  to  make  the  sale  by  having  been  re- 
quested so  to  do.  But,  the  appellants  having 
made  no  inquiry  upon  this  point,  as  shown 
in  the  record,  they  assumed  that  the  trustee 
has  such  power  at  their  peril  and  it  appear- 
ing, as  has  already  been  shown,  that  the 
trustee  was  without  power,  his  sale  was  void. 

[6]  Such  being  the  state  of  appellants'  title 
they  are  in  no  attitude  to  receive  relief  on 
the  ground  of  being  bona  flde  purchaser  with- 
out notice.  The  general  rule  is  thus  stated 
in  39  Cyc.  1892: 

"The  rule  which  protects  the  bona  fide  pur- 
chaser of  the  legal  title,  for  value,  without  no- 
tice of  the  equitable  tittle  of  another,  applies 
only  to  cases  of  purchase  from  a  holder  of  the 
legal  title  who  has  power  to  convey.  Therefore 
if  a  deed  is  void  for  want  of  legal  capacity  in 
the  vendor  to  convey,  want  of  notice  in  a  pur- 
chaser from  the  purchaser  is  no  defense.  A 
purchaser  under  a  power  pnrchases  at  his  peril, 
and  if  there  is  no  subsisting  power  or  author- 
ity to  sell,  no  title  is  acquired  by  the  pur- 
chaser." 


In  die  case  of  Daniel  ▼.  Mason,  90  Tex. 
240,  38  S.  W.  161,  S9  Am.  St  Rep.  815,  it 
was  held  that  the  defense  of  an  innocent 
purchaser  does  not  apply  to  the  purchase  of 
the  legal  title  from  the  bolder  who  was  with- 
out power  to  convey  It  Of  like  effect  are 
the  following  cases:  Hennessey  v.  Blair,  107 
Tex.  39,  173  S.  W.  871,  Ann.  Gas.  19180,  474; 
Terry  v.  Cutler,  14  Tex,  Civ.  App.  620,  89  & 
W.  152;  Wall.  V.  Lubbock,  52  Tex.  Civ.  App. 
405,  118  S.  W.  886 ;  Green  v.  Hugo,  81  Tex. 
452,  17  S.  W.  79,  26  Am.  St  Rep.  824 ;  Wag- 
goner V.  Dodson,  96  Tex.  422,  78  S.  W.  517; 
King  V.  Dlffey,  192  S.  W.  262;  Vanhoose  r. 
Fairchlld,  145  Ky.  700,  141  S.  W.  76;  Pearce 
V.  Heyman,  158  S.  W.  242,  and  other  cases 
that  might  be  cited. 

Regardless  of  other  questions,  therefore, 
we  conclude  that  the  Judgment  b^w  sboold 
be  affirmed. 


FT.  WORTH  &  R.  G.  RT.  CO.  ▼.  JONE& 
(No.  9070.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

March  29,  1919.    On  Motion  for 

Rehearing,  May  10, 1919.) 

1.  Oabbhibs  «=»219(1)— Livs  Stock— Biix  or 
Lading  —  Destination  Bstond  IssmNO 
Cabbies' s  Line— Dutt  or  Cabbiebs. 

Bill  of  lading,  showing  destination  of  hve 
stock  beyond  issuing  carrier's  own  line  and 
name  of  consignee  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  716,  would  not  of  itsdf 
have  bound  such  carrier  to  transport  shipment 
beyond  its  own  lines. 

2.  Carbiebs  «=>228(3)  —  Live  Stock  Ship- 
ment—Action FOB  Deiat— EvinENCK. 

In  action  against  initial  carrier  for  ne^- 
gent  delay  in  delivery  of  live  stock  shipment 
where  there  was  no  allegation  of  negligence  by 
connecting  carrier,  evidence  tending  to  show 
that  connectiDg  carrier's  failure  to  deliver  ship- 
ment sooner  was  due  to  congestion  of  traffic,  and 
not  negligence  on  part  of  such  carrier,  was  ma- 
terial to  show  delay  by  initial  carrier,  if  any, 
was  no  proximate  cause  of  loss,  and  to  con- 
trovert plaintiS's  contention  of  negligent  delay 
by  connecting  carrier  after  receiving  shipment 
from  initial  carrier. 

3.  Evidence  «s>320— Evidbngb  FoimDKD  or 
Hbabsat— Recobdr 

In  action  for  delay  in  delivery  of  cattle  ship- 
ment, testimony  predicated  upon  eorrectneaa 
of  records  of  sales  of  the  cattle  kept  by  person 
making  sales  and  records  of  weight  by  person 
doing  weighing  was  not  objectionable  as  hear- 
say. 

4.  Affeai.  AND  Bbbob  i3=»1050(1)— Rktibw— 
Habklesb  Ebbob. 

Admission  of  testimony  as  to  telephone  con- 
versation, by  witness  to  whom  conversation  had 
been  related  by  one  oC  the  i>artie8  thereto,  was 
not   prejudicial   to   plaintiff,   where   only    fact 
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testified  to  by  anch  witnesa,  not  testifled  to  by 
the  party  who  bad  related  converaation  to 
him,  waa  a  fact  alleged  by  petition,  and  aa  to 
that  fact  party  atated  be  could  not  remember. 


6.  Oabrikbs   ^=>280(1)— Lrv*   Stock— Dblat 
— CJoiTPBAOT  OF  Shipment— SuBMiBBioN  to 

JtJBT. 

In  action  for  delay  in  delivery  of  live  atock 
shipment,  where  there  waa  no  teatimony  of  any 
contract  by  the  carrier  to  transport  the  8bip> 
ment  to  place  of  its  destination,  the  conrt  erred 
in  sulnnitting  that  iasua  to  the  jury  and  an- 
tiioiiiins  a  recovery  thereon. 

6.  Cabbwkb   «ss>227(3)— Lit*   Stock  fiHip- 
lOtNT— Pmadino— Vabiancb. 

In  action  asainst  initial  carrier  for  ncgU- 
■ent  delay  in  delivery  of  live  atock  shipment, 
where  petition  did  not  allege  negligence  by  con- 
necting carrier,  but  predicated  liability  on  neg- 
ligence of  initial  carrier  alone,  plaintiff  could 
not  recover  upon  proof  of  connecting  carrier's 
negligence,  notwithstanding  Vernon's  Saytea' 
Ann.  Civ.  St.  1914,  arte.  781,  ?82. 

7.  Cakbisss  «=3228(1)  —  Liabiutt  of  Cow- 
nxcTUTS  Oabbixb — Statutks. 

Vernon's  Saylea'  Ann.  Civ.  St  1814,  art 
732,  providing  that  any  connecting  carrier  of 
a  through  ahipment  may  be  held  liable  for  neg- 
ligence of  any  other  connecting  Line,  doe*  not 
relieve  party  aniug  of  the  burden  of  alleging 
and  proving  the  negligence  of  auch  other  con- 
necting line  upon  which  the  cause  of  action  li 
based. 

On  Motion  for  Behearing. 

8.  Appeal  and  Ebbob  «=>966(2)  —  Revhw— 

PBBBXniPTIONS. 

Where  defendant's  motion  tor  contlnnance 
for  absent  witnesses  was  excepted  to  on  ground 
that  there  is  no  pleading  on  which  to  predicate 
the  testimony,  that  teatimony  waa  not  material, 
and  that  no  diligence  was  shown,  and  oourt 
overmled  motion  without  ahowing  basia  of  bia 
raling  in  his  order,  court's  ruling  is  available  aa 
error,  on  appeal,  notwithstanding  inadmissibil- 
ity of  testimony  under  general  denial,  since  it 
wiU  be  assumed  that  defendant  would  have 
amended  pleaded  if  motion  had  been  overruled 
on  sach  ground. 

9.  EviDBNOE  «=»ao(2)  —  Judicial  Notice— 
Connecting  Oabrikbs. 

Conrt  will  not  judicially  know  that  a  con- 
necting carrier  in  handling  through  shipment 
acts  al  the  agent  and  employ^  of  carrier  from 
whom  it  receives  shipment,  and  not  as  an  inde- 
pendent carrier. 

Appeal  from  Hood  County  Conrt;  W.  L. 
Dean,  Jndge. 

Action  by  O.  B.  Jones  against  the  Ft. 
Worth  &  Bio  Grande  Railway  Company. 
Judgment  for  plaintlfT,  and  defendant  ai>- 
pealB.     Reversed  and  remanded. 
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Andrews,  Streetman,  Bums  &  logue.  of 
Houston,  J.  li.  Lockett,  Jr.,  of  Ft  Worth, 
and  Estes  &  Betes,  of  Granbury,  for  appel- 
lant 

0.  A.  Wright,  of  Ft  Worth,  for  appellee. 


DDNKUN,  J.  The  Ft  Worth  &  Bio 
Grande  Railway  Company  has  appealed  from 
a  judgment  rendered  against  it  in  favor  of 
G.  B.  Jones  for  damages  to  a  shipment  of 
85  head  of  cattle  from  the  station  Boss  to  the 
stockyards  In  North  Ft.  Worth,  the  distance 
covered  by  mnA  shipment  b^g  about  20 
miles. 

The  cattle  were  c<msigned  to  the  Cassldy 
Southwestern  Commissloa  Company  in  North 
Ft.  Worth,  but  the  defendant  company's  line 
did  not  extend  to  the  point  of  destination, 
Its  nearest  approach  to  that  point  was  about 
5  miles  distant  where  it  connected  with  the 
Ft.  Worth  Belt  BaUway. 

On  September  6,  1917,  the  cattle  were  de- 
livered to  the  defendant  company  at  Uoss, 
and  were  by  it  transported  to  the  point  of 
Its  oonnectton  with  the  Ft  Worth  Belt  RaU- 
way,  at  wUCh  point  it  delivered  the  cattle 
at  abont  10:10  a.  m.  of  the  same  day  tiie 
shipment  was  started  from  Boss.  The  proof 
showed  that  if  the  cattle  had  been  unloaded 
by  the  Ft  Worth  Belt  Line  at  the  stockyards 
in  North  Ft  Worth  by  noon  of  the  same  day, 
snch  delivery  would  have  been  in  time  for 
the  sale  of  the  cattle  on  the  market  of  that 
day,  but  on  account  of  congestion  of  trafiBc  the 
cattle  were  not  delivered  to  the  consignee 
until  late  in  the  afternoon,  too  late  for  that 
day's  market,  and  were  held  over  imtll  the 
following  day,  when  tney  were  sold. 

The  proof  furtbei:  showed  that  a  few  days 
prior  to  the  shipment  an  order  was  placed 
with  the  defendant  company  for  cars  in 
which  to  load  the  cattle  for  about  4  a.  m.  of 
the  morning  of  September  5th;  and,  accord- 
ing to  the~  usual  schedule  of  defendant's  train 
handlliig  such  shipments,  the  cattle  would 
have  been  loaded  and  started  from  Boss 
about  4 :40  of  that  morntag,  and  would  have 
reached  the  point  of  connection  with  the  Ft. 
Worth  Belt  Railway  about  2  hours  later. 
The  proof  further  showed  that  from  45  min- 
utes to  1  hour  and  15  minutes  was  the  usual 
time  required  for  the  Ft.  Worth  Belt  Rail- 
way Company,  after  receiving  ^ch  a  ship- 
ment from  the  defendant  company,  to  trans- 
port and  deliver  it  at  the  stockyards  in 
North  Ft  Worth.  The  cattle  did  not  leave 
Boss  until  8  o'clock  on  the  morning  of  Sep- 
tember 5th. 

[1J  In  plaintiff's  petition  It  was  alleged 
that  the  defendant  contracted  and  agreed 
with  the  plaintiff  to  transport  the  cattle  to 
North  Ft  Worth,  and  that  it  owned  and  op- 
erated a  line  of  railway  extending  from  Boss 
to  North  Ft  Worth,  but  the  testimony  intro- 
duced was  wholly  insnfflclent  to  support  that 
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allegation.  The  only  proof  offered  to  sustain 
It  was  testimony  to  the  effect  tliat  care  were 
ordered  for  the  shipment  of  plaintiff's  cattle 
on  the  date  they  were  shipped,  and  that  they 
were  o»isigned  to  the  Cassidy  Southwestern 
Commission  Company  in  North  Ft.  Worth. 
No  bill  of  lading  or  shipping  contract  was 
introduced  in  evidence.  Eren  if  a  bill  of 
lading  had  been  Issued  the  statute  would 
have  required  it  to  show  the  destination  of 
the  cattle  and  the  name  of  the  consignee 
Vernon's  Sayles'  Tex.  av.  Stat,  art  716. 
But  such  a  bill  of  lading  would  not  of  Itself 
have  bound  the  defendant  to  transport  the 
cattle  beyond  Its  own  line. 

It  was  alleged  in  plaintiff's  petition  that 
the  shipment  was  negligently  delayed,  and 
that  by  reason  thereof  plaintiff  missed  the 
market  of  Sept^nber  Sth,  and  on  account  of 
such  delay  the  cattle  lost  weight  and  the 
market. was  lower  on  the  following  day,  and 
damages  were  claimed  based  upon  those 
facts.  But  the  petition  contained  no  allega- 
tion of  a  negllg»it  delay  by  the  Ft.  Worth 
Belt  Railway  Company;  the  entire  delay  of 
the  shipment  to  North  Ft.  Worth  and  plain- 
tiff's loss  resulting  therefrom  all  being  charg- 
ed to  the  defendant. 

[2]  Error  has  been  assigned  to  the  action 
of  the  court  in  overruling  defendant's  motion 
for  a  continuance,  which  was  its  first  ap- 
plication, and  was  made  for  the  purpose  of 
obtaining  the  testimony  of  two  wltneases  re- 
siding In  Ft.  Worth.  Interrogatories  had 
been  propounded  to  those  witnesses  in  time 
to  have  procured  their  depositions,  but  their 
depositions  were  not  taken  oa  account  of 
unavoidable  contingencies  in  no  manner  due 
to  negligence  of  the  defendant  company  or  of 
the  notary  in  whose  hands  the  interrogatories 
had  been  placed.  The  application  for  con- 
tinuance was  overruled  by  the  court,  and  the 
ground  upon  which  such  ruling  was  made 
was  specifically  stated  to  be  because  the 
court  was  of  the  opinion  that  the  testimony 
sought  from  those  witnesses  was  immaterial 
to  any  issue  in  the  case.  The  application 
was  not  overruled  for  lack  of  diligence  on 
the  part  of  the  defendant  to  procure  the  tes- 
timony desired,  nor  do  we  think  that  there 
was  any  showing  of  such  lack  of  diligence. 
The  defendant  expected, to  prove  by  those 
witnesses  that  the  cause  of  the  delay  on  the 
part  of  the  Ft.  Worth  Belt  Railway  Company 
in  failing  to  deliver  the  cattle  In  North  Ft. 
Worth  sooner  than  they  were  delivered  was 
due  to  a  congestion  of  traffic,  and  not  to  any 
negligence  on  the  i>art  of  that  company;  and 
other  evidence  introduced  showed  that  on 
account  of  the  drought  prevailing  at  that 
time  there  was  a  heavy  rush  of  cattle  ship- 
ments from  the  drought-stricken  area  In 
West  Texas.  We  are  of  the  opinion  that 
the  testimony  for  which  the  defendant 
sought  a  continuance  was  material  because 
it  tended  to  oontroTeR  the  oantentlon  by 


plaintiff  that  the  negligent  delay,  If  any,  of 
the  shipment  in  reaching  the  connection  with 
the  Ft.  Worth  Belt  Line  was  the  proximate 
cause  of  the  loss  complained  of,  and  tended 
to  controvert  the  further  contention  that 
there  was  a  negligent  delay  of  the  shipment 
of  cattle  by  the  Ft.  Worth  Belt  Railway 
Company  after  it  received  them  from  the 
defendant,  and  that  the  court  erred  In  orer- 
rullng  the  application. 

[3]  In  order  to  prove  the  weight  of  the 
cattle  when  sold  and  the  prices  realized 
therefor,  the  account  sales  and  other  records 
kept  by  the  consignee  were  Introduced  In  evi- 
dence. The  proof  showed  that  the  person 
who  weighed  the  cattle  made  a  record  of 
such  weights,  and  the  one  who  sold  the  cat- 
tle made  a  record  of  such  sales,  and  all  of 
those  transactions  appeared  to  have  been 
in  accordance  with  the  tisual  method  of 
transacting  business  in  the  stockyards  at 
North  Ft.  Worth,  and  there  was  no  error  In 
admitting  testimony  of  several  witnesses 
predicated  upon  the  correctness  of  such  rec- 
ords, over  the  objection  urged  by  the  de- 
fendant that  the  same  were  hearsay.  10  R. 
C.  L.  pp.  909,  1171,  1186,  909. 

[4]  The  cars  for  the  shipment  in  question 
were  ordered  by  C.  M.  Calloway  for  plaintiff 
by  conversation  over  the  tel^ihone  with 
the  defendant's  train  disitatcher.  Plaintiff, 
Jones,  was  present  at  the  time  of  the  con- 
versation, and  Immediately  upon  Its  con- 
clusion Calloway  repeated  what  the  train 
dispatcher  had  said.  Calloway  was  Intro- 
duced as  a  witness  to  prove  the  statements 
80  made  by  the  train  dispatcher,  and  plaln- 
tlfl  was  also  permitted  to  testify  as  to  what 
Calloway  told  him.  The  defendant  objected 
to  such  testimony  by  the  plaintiff  on  the 
ground  that  it  was  hearsay.  Calloway 
could  not  retonember  all  that  the  dispatdier 
told  him,  but  testified  that  he  correctly  re- 
ported it  to  Jones,  and  Jones  detailed  the 
same  in  his  testimony.  Even  though  It 
should  be  said  that  the  objection  so  made 
was  tenable,  such  error  in  the  ruling  was 
harmless,  in  view  of  the  fact  that  the  only 
portion  of  the  conversation  which  Calloway 
could  not  remember  was  the  date  for  which 
the  cars  were  ordered,  and  the  defendant's 
testimony  was  to  the  effect  that  they  were 
ordered  for  September  5th,  which  is  the  date 
alleged  in  plaintiffs  petition.  And  th^t  was 
substantially  the  entire  testimony  of  both 
Calloway  and  the  plaintiff  with  respect  to 
what  the  train  dispatcher  said  on  that  occa- 
sion. 

[1-7]  Since  there  was  no  testimony  of  any 
contract  by  the  defendant  to  ship  the  cattle 
to  North  Ft  Worth,  the  court  erred  In  sub- 
mitting that  issue  to  the  Jury  and  authoris- 
ing a  recovery  thereon.  And  In  view  of  the 
fact  that  plaintiff  did  not  allege  any  negli- 
gence on  the  part  of  the  Ft  Worth  Belt  Rail- 
way Omofiaaj  In  handling  the  cattte  after  it 
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had  received  them  from  the  defendant,  but 
predicated  Uabfllty  upon  the  negligence  of 
the  defendant  alone  In  delaying  the  ship- 
ment, the  court  should  have  limited  plain- 
tiff's right  to  a  recovery  to  the  issue  of  neg- 
ligent delay  by  the  defendant  company  alone. 
By  article  732,  Vernon's  Saylea'  Tex.  Civ. 
Stats.,  it  Is  provided,  In  effect,  that  any 
connecting  carrier  of  a  through  shipment  of 
freight  may  be  held  liable  for  damages  re- 
sulting from  the  negligence  of  any  other  con- 
necting line,  but  that  article  does  not  relieve 
the  party  suing  of  the  burden  of  .alleging 
and  proving  the  negligence  of  such  other 
connecting  line  upon  which  the  cause  of  ac- 
tion is  based.  ' 

For  the  reasons  indicated,  the  Judgmeilt 
Is  reversed,  and  the  causcj  is  remanded. 

On  Motion  for  Rehearing. 

The  statement  In  our  original  opinion,  to 
the  effect  that  the  place  of  connection  of  ap- 
I)ellant's  Une  of  railway  with  that  of  the 
Ft.  Worth  Belt  Railway  was  5.  miles  distant 
from  the  8to<^yard8,  the  place  of  destination 
of  th«  cattle,  was  an  error.  The  distance  be- 
tween those  two  places  was  only  1  mile,  and 
this  finding  is  made  to  correct  that  error, 
which,  however,  could  have  no  material  bear- 
ing upon  the  conclusions  we  readied  that  the 
judgment  of  the  trial  court  was  erroneous. 

Appellee  now  Insists  that  under  article  731, 
T.  S.  T».  Oiv.  Stats.,  the  Ft.  Worth  B^t 
Railway  Ck)mpany,  the  connecting  carrier, 
became  the  agent  of  the  appellant  to  carry 
the  cattle  from  the  place  where  it  received 
tbem  to  their  destination,  and  by  reason  of 
that  fact  appellant  was  responsible  for  the 
negligence  of  such  agent  as  well  as  for  its 
own.  By  that  statute^  it  is  declared  that  all 
coinmon  carriexs,  handling  a  through  ship- 
ment of  freight  "on  a  contract  for  through 
carriage,  recognized,  acquiesced  In  ox  acted 
upon,  by  such  carriers,"  shall  "be  deemed  and 
held  to  be  the  agents  of  each  other,  the  agent 
of  the  others  and  all  the  others  the  agent 
of  each.  •  •  •••  But,  clearly,  plaintiff 
could  not  invoke  the  benefits  of  that  statute 
in  the  present  suit,  since  he  did  not  plead 
that  he  shipped  his  cattle  on  a  pontract  for 
through  shipment  over  the  line  of  the  appel- 
lant and  its  connecting  Une,  the  Ft.  Worth 
Belt  Railway  Comi>any.  On  the  contrary, 
his  allegations  that  appellant  owned  and 
operated  a  line  from  Boss  to  North  Ft 
Worth  and  entered  Into  a  contract  with  him 
to  ship  the  cattle  throughout  the  entire  trip 
to  North  Ft.  Worth  negatived  any  contract 
for  shipment  over  two  connecting  lines,  and 
also  negatived  the  fact  that  they  were  ship- 
ped over  any  railway  except  that  of  appel- 
lant. 

It  is  insisted  further  that  in  order  for  ap- 
pellant to  urge  as  an  excuse  for  unusual  de- 
lay in  the  shipment  the  fact  that  there  was 
an  unprecedented  rush  of  business  which  it 


could  not  reasonably  have  anticipated,  it  was 
incumbent  upon  it  to  plead  that  fact  spe- 
cially, and  that  since  the  only  answer  filed 
by  it  was  a  general  demurrer  and  a  general 
denial,  the  testimony,  to  procure  which  a  con- 
tinuance was  sought,  would  not  have  been 
admissible,  and  for  that  reason  the  trial 
court  did  not  err  in  overruling  that  motion. 
The  following  are  some  of  the  authorities 
which  are  cited  to  support  that  conten- 
tion: y.  S.  Civ.  Stats,  art.  6554;  10  Corpus 
Juris,  p.  299;  Tex.  Cent.  Ry.  Co.  v.  Hannay- 
Frerichs,  130  S.  W.  250;  Doble  on  BaUmentB 
and  Carriers,  438. 

Appellee  filed  three  exceptions  to  the  motion 
for  continuance  which  were  as  follows: 

"(1)  There  is  no  pleading  upon  which  to  pred- 
icate such  testimony  continuance  is  sought  for. 

"(2)  Said  testimony  of  said  witnesses  is  not 
shown  to  be  material,  but,  on  the  contrary, 
shows  affirmatively  that  such  testimony  is  im- 
material. 

"(3)  No  diligence  is  shown  to  secure  said  tes- 
timony, and  shows  wholly  a  want  of  diligence." 

[8]  The  order  overruling  the  motion  is  in 
general  terms,  and  contains  no  recitals  show- 
ing the  basis  of  the  ruling,  but  in  the  bill  of 
exception  to  the  ruling  it  is  expressly  stat- 
ed that  the  reason  the  motion  was  overruled 
was  that  the  testimony  sought  was  imma- 
terial. If  the  first  exception  to  the  motion 
was  sufficient  to  present  the  contention  now 
urged,  and  if  that  exception  had  been  sus- 
tained, then  it  is  reasonable  to  assume  that 
appellant  woulid  have  filed  an  amended  an- 
swer containing  such  allegations  as  would 
have  cured  that  objection.  Under  such  cir- 
cumstances, it  would  be  unfair  to  appeUant 
to  deny  it  the  right  now  to  complain  of  the 
ruling,  even  though  it  could  be  said  that  VaA 
testimony  would  not  have  been  admissible 
under  its  plea  of  general  denial. 

[9]  Appellee  insists  further  that  It  is  a 
matter  of  common  knowledge,  of  which  this 
court  should  take  Judicial  cognizance,  that 
in  handling  such  shipments  the  Ft.  Worth 
Belt  Railway  Company  does  not  act  as  an  in- 
dependent connecting  line,  but  only  as  the 
agent  and  employ^  of  the  railway  company 
from  which  It  receives  the  shipment,  and  to 
whom  alone  it  looks  for  compensation  for 
its  services.  This  court  has  held  the  very 
reverse  of  that  contention,  and  die  same  la 
overruled.  T.  &  P.  Ry.  Co.  v.  Amett,  41  Tex. 
Civ.  App.  403,  92  a  W.  67.  And  the  decision 
last  cited,  together  with  that  of  our  Supreme 
Court  in  Hunter  v.  So.  Pac.  Ry.  Co.,  76  Tex. 
195,  13  8.  W.  100,  supports  the  conclusion, 
reached  by  us  on  original  hearing,  to  which 
we  adhere,  that  the  evidence  introduced  was 
sufficient  to  show  prima  facie  that  appellant 
entered  into  a  contract  with  appellee  to 
transport  the  cattle  to  their  destination  at 
the  stockyards  in  North  Ft.  Worth. 

Accordingly  the  motion  for  rehearing  Is 
overruled. 
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SOUTHERN  SURETT  00.  v.  CITIZENS' 
STATE  BANE  OP  HEMPSTEAD. 
(No.  7646.) 

(Conrt  of  CiTn  Appeals  of  Texas.     Galveston. 

March  14,  1919.     Behearing  Denied 

April  8,  1919.) 

1.  Inbubanck  ®=»2— Oontbactb— Cowstbuc- 
tion— fidelitt  ob  guabantt  bond. 

Fidelity  bonds  issued  by  a  surety  company 
to  a  bank,  in  consideration  of  premiums  paid, 
indemnifying  the  bank  against  defalcation  of 
its  cashier,  are  insurance  contracts,  though 
audi  bonds  recite  that  the  cashier  Is  principal 
and  the  surety  company  surety,  the  bonds  con- 
taining an  express  obligation  running  from  the 
cashier  to  the  surety  company  to  reimburse  the 
latter  for  any  loss  suffered. 

2.  INSUBAKCK  'e=»151(2)  —  FXDBIJTT  INSUB- 
ANCB  —  AOBEBHBNTS  NOT  PaBT  Or  CON- 
tBACT. 

Under  Bev..St  art.  4951,  requiring  insur- 
ance policies  to  be  accompanied  by  copies  of 
the  application  and  a  copy  of  all  questions  ask- 
ed, a  written  agreement  and  representations 
not  complying  with  these  requirements,  made 
by  the  president  of  a  bank  contemporaneously 
with  the  issue  of  a  fidelity  bond  to  the  bank 
by  a  surety  company,  is  not  a  good  defense  in  an 
action  for  breach  of  the  bond. 

3.  Insubakck  «=390— Fidklitt  Inbubakob— 
AcnoNB— Defenses— Befbesbntatiohs  bt 
Insubsd. 

A  surety  company,  upon  being  sued  by  a 
bank'  for  breach  of  a  fidelity  bond,  cannot,  in 
view  of  Rev.  St.  art.  4948,  interpose  as  a  de- 
fense representations  by  the  bank's  president 
that  the  books  of  the  cashier  had  been  found 
correct,  where  it  was  not  shown  that  the  com- 
pany ever  notified  the  bank  of  refusal  to  be 
bound  because  thereof  or  set  them  np  in  de- 
fense at  all  until  the  filing  of  its  amended  an- 
swer, more  than  one  year  after  commencement 
of  suit. 

4.  INBTTBANOE  «=3624(2)  —  FlDBUTT  iNSmt- 

ANCE— Action  ow  Bond— Right  to  Main- 
tain Action. 

A  bank  may  maintain  a  suit  against  a  sure- 
ty company  to  recover  upon  fidelity  bonds  the 
amount  of  its  cashier's  defalcations,  although 
the  directors  have  already  refunded  the  mon- 
ey to  the  bank,  the  bank  still  retaining  legal 
title  to  tb«  bonds,  and  the  surety  company 
claiming  no  defense  under  the  bonds  as  against 
the  directors,  who  are  not  complaining. 

Appeal  from  District  Court,  Waller  Coun- 
ty; J.  D.  Harvey,  Judge. 

Action  by  tbe  Citizens'  State  Bank  of 
Hempstead  against  the  Southern  Surety 
Company  and  A.  O.  Tompklna  From  a  Judg- 
ment for  plalntUt,  the  Surety  Company  ap- 
peals.   Affirmed. 


Jobn  Speed  BlUott^  of  HoQ^ton,  Keet  Me- 
Dade,  of  Hempstead,  and  G.  P.  Donj^erty, 
of  Houston,  for  appellant. 

Sam'l  Schwartz  and  Meek  &  Kahn,  all  of 
Houston,  for  appellee. 

GRAVES,  J.  On  November  12,  1909,  the 
appellant  surety  company  issued  to  the  ap- 
pellee bank  a  bond  for  the  sum  of  ^,000 
guaranteeing  the  faithful  performance  by 
A  O.  Tompkins  of  his  duties  as  the  bank's 
cashier,  reciting  upon  the  fAce  of  it  that 
this  bond  was  "In  lieu,  instead  of,  and  as  a 
substitute  for"  a  prior  and  similar  bond  be- 
tween and  concerning  the  same  parties,  of 
like  amount,  and  of  date  January '  10,  190S. 
'By  what  were  termed  "renewal  certificates" 
the  bond  was  kept  In  force  until  January  1, 
1913. 

Alleging  that  the  conditions  of  both  bonds 
bad  been  breached,  and  that  during  the  time 
they  were  in  force  the  cashier  had  wrong- 
fully procured  and  taken  the  total  sum  of 
$6,tM)7  of  its  funds,  the  bank  brought  this 
suit  against  the  surety  company  and  Tomi>- 
kins  upon  the  bonds,  attaching  copies  tbere- 
of  to  Its  petition,  asking  Judgment  against  the 
company  for  the  amount  of  the  bond,  to- 
gether widi  interest,  a  statutory  penalty,  and 
reasonable  attorney's  fees  thereon,  but 
against  Tompkins  only  "for'  the  dliterence 
between  the  amount  found  to  have  been  em- 
bessled  by  him  and  the  $5,000  due  plaintiff 
by  appellant  surety  company." 

The  evidence  showed  that  the  amount  ot 
the  bank's  moneys  taken  or  abstracted  by 
the  cashier  during  tbe  time  the  two  bonds 
were  In  effect,  that  is.  between  January  10, 
1908,  and  January  1,  1913,  aggregated  $5,582, 
and  that  between  January  1  and  Jtdy  25, 
1913,  he  took  $926  more. 

In  defense,  after  presenting  the  general 
issue  through  both  demurrer  and  denial,  the 
surety  company  ei)eclally  pleaded:  First, 
that  contemporaneously  with  the  original 
bond  of  January  10,  1908,  there  bad  been  a 
written  agreement  between  it  and  the  bank, 
acting  by  the  president,  Ii.  I<.  Mahan,  in 
which  it  was  stipulated  that  the  books, 
accounts,  securities,  and  cash  of  the  bank 
to  be  in  charge  of  and  handled  by  the  cash- 
ier should  be  examined  and  chedted  by  Its 
board  of  directors  once  a  month  and  by  a 
state  bank  examiner  twice  each  year,  which 
undertaking  had  not  been  carried  out  by  the 
bank,  and  that,  if  It  had  been,  the  defalca- 
tlons  complained  of  would. have  been  prompt- 
ly discovered ;  second,  that  in  January,  1909, 
1910,  1912,  and  February,  1911,  President 
Mahan  made  certificates  represeating  that 
the  books  and  accoimts  of  the  cashier  bad 
been  examined  and  found  correct,  all  moneys 
accounted  for,  and  his  duties  performed  in  ao 
acceptable  manner;  that  these  representa- 
tions were  made  to  and  did  in  fact  Indnoe 


4b9F0T  otliar  cuea  see  uune  topic  and  KST-NUUBBB  la  all  Key-Numbered  Digwta  and  Indexes 


Digitized  by 


Google 


Tex.) 


SOUTBEIUT  BVBXT'iOO.  v.  CITIZESrS'  STATE  BANK 
(111  8.W.) 


657 


[1]  In  decIarlQg  upon  Its  cause  o£  actlqn 
the  bank  alleged  that,  as  between  it  and  tlie 
surety  company,  the  two  bonds  constUnted 
contracts  of  Indemnity  and  fidelity  Insur- 
ance. The  trial  court  adopted  that  theory, 
held  them  subject  to  the  same  rules  of  con- 
struction as  apply  to  other  kinds  of  Insnr- 
aikce,  and,  in  so  far  as  within  their  terms,  to 
be  controlled  by  the  provisions  of  our  stat- 
utes relatlDg  to  insurance. 

If  this  holding  is  correct,  there  can  be 
little  doubt  that  the  Judgment  should  be  af- 
firmed; indeed,  we  do  not  understand  ap- 
pellant to  entertain  a  different  view,  its  con- 
tention being,  as  stated  at  page  37  of  its 
brief: 

"We  do  not  think  the  court  will  hold  the  con- 
tract under  consideration  to  be  a  policy  of  in- 
surance, and  not  a  contract  of  indemnity,  for 
the  reason  that  the  bond  creates  the  relationship 
would  not,  if  true,  relieve  the  surety  com- )  <^  principal  and  surety,  as  between  TompUiis 
pany  of  the  obligations  imposed  upon  it  by  I  •°^  *^  surety  company,  secondary  liability  for 
the  bond,  to  that  it  was  not  alleged  that  !^?„'°l'!f^f„l"ll' T^fi^i"?.  ^Jl-l  *'!.!:!i'^*i^^^ 
the  bank  had  in  any  manner  parted  with  the 
legal  title  to  its  claim  under  the  bond.   These 


the  surety  company  to  renew  and  ke^  tbe 
bond  sued  on  in  force,  but  that  they  wece  vn- 
true  and  fahse  in  that  no  su<A  examinations 
were  ma^ie;  third,  that  soon  after  discovery 
of  the  defalcations  the  directors  paid  into 
the  bank  all  the  money  so  taken,  and  conse- 
qnently,  at  tbe  time  of  tbe  trial,  no  cause  et 
action  existed  In  tbe  bank  to  recover  the 
same.  There  was  also  a  plea  of  four-years 
limitation  Interposed. 

Among  others,  the  bank  specially  excepted 
to  tbese  defensive  matters  upon  the  grounds: 
(1)  That  it  was  neither  alleged  that  Presi- 
dent Mahan  was  authorised  to  bind  the  bank 
in  making  the  agreement  set  up,  nor  that  it 
was  attached  to,  written  in,  or  otherwise 
In  any  manner  made  a  part  of  the  bond  con- 
tract sued  upon;  (2)  that  the  alleged  refund- 
ing of  tbe  money  to  tbe  bank  by  its  direc- 
tors   was    irrelevant   and    immaterial,    and 


two  exceptions  were  sustained,  and  the  de- 
fensive averments  at  which  they  were  lev- 
eled stricken  from  the  surety  company's  an- 
swer, against  which  action  the  first  five  as- 
signments of  error  presented  in  this  court 
are  directed. 

At  the  close  of  the  trial  a  verdict  was  in- 
structed in  the  bank's  favor  against  Tomp- 
kins for  1500  and  against  the  surety  company 
for  the  full  amoimt  of  the  bond,  $5,000,  with 
Interest  and  a  12  per  cent  penalty  thereon ; 
the  question  of  whether  or  not  it  was  also 
entitled,  as  against  the  surety  company,  to 
reasonable  attorney's  fees,  and,  if  so,  in  what 
amount,  being  the  sole  issue  submitted  to 
the  Jury  On  the  return  of  the  verdict  other- 
wise reqionsive  to  the  charge,  finding  at- 
torney's fees  to  be  due,  and  fixing  $1,000  as 
a  reasonable  sum  therefor.  Judgment  was 
accordingly  entered  against  Tompkins  for  tbe 
$600,  and  against  the  surety  company  for  the 
aggregate  amount  of  $6,927.50.  The  surety 
company  alone  appeals^ 

Since  the  bond  of  1909  vras  the  real  basis 
of  tbe  suit  and  of  the  claimed  liability,  being 
80  in  Hen  of  and  in  substitution  for  tbe 
former  one  of  1008  and  well-nigh  all  tbe  dis- 
crepancies occurring  while  it  was  in  force, 
no  point  is  made  by  either  party  upon  any 
dlfterenees  in  purport  and  effect  between 
the  two,  the  latter  being  mainly,  if  not  sole- 
ly, relerant  because  of  being  the  initial  obli- 
gation and  of  the  surety  company's  previous- 
ly mentioned  averments  concerning  the  con- 
temporaneona  agreement  as  to  examinations 
of  the  boiak's  books,  accounts,  etc.;  so  that 
the  rights  of  the  parties  and  the  real  mean- 
ing of  their  agreement  may  properly  be  said 
to  mainly,  if  not  wholly,  depend  upon  a  prop- 
er construction  of  tbe  bond  of  1909. 


ship,  having  been  created  by  the  express  con- 
tract of  the  parties,  should  not  and  cannot  be 
Ignored." 


This  position  is  stated  immediately  after 
a  concession  that  the  Courts  of  Civil  Ap- 
peals at  El  Paso  and  Ft.  Worth,  in  the  cases 
of  National  Surety  Co.  v.  Murphy- Walker  Co., 
174  S.  W,  997,  and  Western  Indemnity  Cow  v. 
Free  and  Accepted  Masons,  198  S.  W.  1092, 
have  held  fidelity  bonds  of  the  same  general 
nature  as  those  here  involved  to  be  policies 
of  Insurance;  it  is  said,  however,  that  tbe 
reasoning  in  those  cases  is  unsound  and  the 
opinions  In  conflict  with  tbe  holding  of  the 
Supreme  Court  in  Lonergan  v.  San-Antonid 
Trust  Co.,  101  Tex.  77,  104  S.  W.  10«1,  106  S. 
W.  876,  22  li.  R.  A.  (N.  S.)  364,  130  Am.  St 
Rep.  803.  In  the  first  place,  it  Is  thought 
appellant  misapprehends  the  meaning  and 
effect  of  this  bond  as  between  the  bank  and 
itself.  It  is  quite  true  that  the  cashier,  or 
"officer,"  is  at  the  beginning  therein  referred 
to  as  principal  and  appellant  or,  "tbe  com- 
pany," as  surety,  under  the  recitation  that 
"we"  are  held  and  firmly  bound  to  tbe  bank 
in  tbe  penal  sum  of  $5,000,  but  the  context 
of  the  entire  instrument  clearly  shows,  we 
think,  that  this  was  merely  a  matter  of  de- 
scription, or  of  convenience  In  designation, 
and  that  the  plain  purpose  and  Intent  was  to 
create  a  direct  and  primary  obligation  from 
the  surety  company  to  the  bank  to  In  that 
manner  pay  any  loss  the  bank  might  sustain 
as  a  result  of  the  cashier's  unfaithfulness; 
the  main  provision  of  the  bond  was: 

•'  *  •  •  The  conditions  of  the  above  obli- 
gation are  as  follows: 

"That  whereas,  the  said  officer  is  In  the  serv- 
ice of  the  bank,  in  the  dty  of  Hempstead,  coon- 
ty  of  Waller,  Texas,  holding  the  position  of 
cashier: 

"Now,  if  the  above-bounden  officer  shall  well 
and   faithfully   i>erform   all   the  duties  of  Ids 
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office  or  employment,  and  If  the  comiianj  «hall 
hold  the  bank  harmless  against,  and  pay  to  it 
snch  peenniary  loss  as  it  may  sustain  of  mon- 
ey, or  other  valuable  securities  embeszled, 
wrongfully  abstracted,  or  willfully  misapplied 
by  said  officer  in  the  course  of  his  employment 
as  such,  and  in  the«  course  of  his  employment  in 
any  other  position  in  which  he  may  be  appoint- 
ed, reappointed,  elected  or  re-elected,  or  tem- 
porarily assigned,  then  this  obligation  is  void; 
otherwise  to  be  and  remain  in  full  force  and 
effect." 

There  then 'follow  a  number  of  anbaldlary 
undertakings  between  the  company  and  the 
bank,  more  or  less  reciprocal,  bnt  beyond 
this  first  and  formal  recitation  that  Tomp- 
kins was  principal  and  the  company  surety 
the  bond  does  not  impose  any  obligation 
whatever  upon  Tompkins  to  the  bank;  It  does, 
however,  bind  him  to  the  surety  company  Just 
as  directly  as  it  Is  obligated  to  the  ban^ 
In  the  following  concluding  provision: 

"And  the  officer  doth  hereby,  for  himself  his 
heirs,  executors,  and  administrators,  covenant 
and  agree  to  and  with  the  company  that  he  will 
save,  defend,  and  keep  harmless  the  company 
from  and  against  all  loss  and  damage  of  whatso- 
ever nature  or  kind,  and  from  all  legal  and 
other  costs  and  expense,  direct  or  incidental, 
which  the  company  shall  or  may  at  any  time 
sustain  or  be  put  to  (whether  before  or  after 
any  legal  proceedings  by  or  against  it  to  re- 
cover under  this  bond,  and  without  notice  to 
him  therefor),  or  for,  or  by  reason  or  in  con- 
sequence, of  the  company  having  entered  into 
the  present  bond." 

It  would  seem,  therefore,  that  both  the 
purpose  and  effect  of  the  cashier's  Joining 
as  principal  In  the  manner  thus  shown  by  the 
terms  of  this  bond  was  the  creating'  of  an 
express  obligation  from  him  In  turn  to  the 
surety  company,  and  not  the  acknowledg- 
ment of  merely  a  secondary  liability  &om 
the  latter  to  the  bank,  as  is  contended. 

In  further  statement  of  the  nature  of  and 
the  conditions  under  which  this  contract 
was  made.  It  may  be  said  to  be  conceded  that 
appellant  is  a  corporation,  chartered  for  the 
purpose  and  engaged  in  the  business  of  writ- 
ing and  Issuing  for  a  consideration  called  a 
"premium"  what  are  commonly  called  "surety 
or  fidelity  bonds,"  by  the  terms  of  which  It 
undertakes  to  indemnify  employers  against 
any  loss  that  may  be  sustained  by  reason  of 
the  dishonesty  of  employes. 

The  obligation  of  the  surety  company  to 
the  bank  being,  then,  as  we  conceive  it,  a 
direct  and  primary  agreement  to  pay,  in  the 
amount  specified,  any  sums  wrongfully  taken 
or  misapplied,  our  further  conclusion  is  that 
the  trial  court  did  not  err  in  holding  the 
transaction  to  be  an  insurance  contract; 
neither  can  we  agree  with  appellant  that  the 
same  determination  by  the  Ck>urts  of  Civil 
Appeals  at  El  Paso  and  Ft.  Worth  in  the 
two  cases  above  referred  to,  which  it  evi- 
dently followed,  conflicts  with  the  decision 


of  our  Supreme  Gonrt  In  Lonergan  t.  San 
Antonio  Trust  Co.,  101  Tex.  7^  104  S.  W. 
1061,  106  S.  W.  876,  22  I..  B.  A.  (N.  S.)  864, 
130  Am.  St  Bep.  803.  A  very  different  ques- 
tion was  there  determined,  as  this  oonrifs  re- 
view of  the  case  In  Texas  Fld^ty  &  Bond- 
ing Co.  r.  Bosenberg  Ind..  School  Dist,  196 
S.  W.  dlstiioses,  where  at  page  367  It  is  said: 

"The  Lonergan  Case,  decided  by  our  Supreme 
Court,  is  likewise  plainly  distinguishable  from 
this  one.  In  so  far  as  the  surety  company  was 
concerned,  there  was  but  a  single  question  de- 
cided in  that  case  also,  which  was  as  follows: 
'We  conclude  that  the  changes  made  in  the  con- 
tract, without  the  consent  of  the  American 
Surety  Company,  operated  to  discharge  that 
company  from  liability  upon  the  bond.' 

"The  contract  provided:  "No  alterations  «r 
extra  work  to  be  done  except  upon  the  price 
and  additional  time  necessary  to  complete  the 
same  being  agreed  upon  beforehand,  and  in- 
dorsed upon  the  contract.' 

"The  court  found  that  a  number  of  snch  ma- 
terial changes  as  to  destroy  the  contract  as 
made  and  to  substitnte  a  new  one,  for  which 
the  surety  company  had  not  contracted  to  be 
responsible,  were  in  direct  violation  of  this  pro- 
vision in  the  bond  made  before  abandonment 
or  completion  of  the  work  by  the  contractors, 
without  the  surety  company's  knowledge  ond 
consent,  and,  as  above  quotation  from  the  opin- 
ion shows,  upon  this  ground  alone  held  it  not 
I  bound.  By  way  of  argument  in  reaching  that 
I  conclusion,  different  subsidiary  propositions  are 
discussed  and  decided,  among  them  that  there 
is  no  difference  in  the  rights  of  a  cmupensated 
and  a  voluntary  suret? ;  but  the  single  con- 
clusion stated,  and  the  given  foundation  of  fact 
upon  which  it  rested,  is  all  the  case  decides  as 
affects  the  liability  of  the  surety  company." 

Inasmuch,  therefore,  as  the  Supreme  Court 
has  not  passed  upon  the  particular  question, 
so  far  as  we  are  advised,  and  believing  the 
prior  determination  of  it  by  the  two  Courts 
of  Civil  Appeals  in  the  cases  cited  to  be 
sound,  we  are  contoit  to  follow  their  hold- 
ing without  attempt  to  add  anything  of 
value  by  Independent  discussion. 

.As  above  Indicated,  It  Is  thought  this  con- 
clusion practically  determines  the  merits  of 
this  appeal  and  renders  detailed  considera- 
tion of  the  various  subsidiary  and  purely  de- 
pendent questions  raised,  snch  as  those  con- 
cerning the  recovery  of  interest,  penalty,  and 
attorney's  fees,  unnecessary.  In  each  of 
these  Instances  authority  was  drawn  from 
some  provision  of  the  statute  relating  to  ta- 
suranoe. 

{2]  Article  4851  of  chapter  15,  tit  71,  of 
our  Revised  Statutes,  rdatlng  to  Insaranoe, 
which,  having  been  passed  in  1903,  was  In 
force  at  the  time  the  bonds  at  issue  here  were 
executed  and  delivered,  in  part  provides: 

"PoVciet  of  Imuranoe  to  ie  Accompanied  (y 
Copy  of  Quesiiont,  eto. — Every  contract  or  pol- 
icy of  insurance  issued  or  contracted  for  in 
this  state  shall  be  accompanied  by  a  written, 
photographic  or  printed   copy   of  the   applica- 
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It  was  not  eren  alleged  that  the  above- 
deacribed  contemporaneous  agreement  set  up 
by  the  surety  company,  as  the  bank's  special 
exception  thereto  pointed  ont,  met  any  one 
of  these  requirements,  and  the  undisputed 
proof  showed  that  it  in  fact  did  not,  neither 
of  the  bonds  sued  upon  being  accompanied  by 
a  written,  photographic,  or  printed  copy  of 
any  suich  agreement,  nor  of  any  of  the  qaea- 
tlons  alleged  to  have  been  asked  of  and  an- 
swered by  the  bank's  president  In  connection 
with  and  as  part  thereof.  For  a  constru<s 
tlon  of  this  article,  and  a  holding  as  to  the 
effect  of  failure  to  comply  with  its  proTl- 
Bions,  see  N.  L.  Association  y.  GomiUlon,  178 
S.  W.  1050. 

[3]  In  so  far  as  the  certlflcxtes  and  r^re- 
sentations  alleged  to  have  been  made  by 
President  Mahan  were  concerned,  it  was 
neither  averred  nor  shown  that  the  appellee 
was  ever  notified  that  appellant  refused  to 
be  bound  by  the  contract  because  of  them, 
nor,  Indeed,  did  it  ever  set.  them  np  as  a 
defease  at  all  until  the  filing  of  Its  amended 
answer  on  October  22,  1917,  when  it  had  been 
notified  of  the  loss  on  August  14,  1910,  and 
sued  therefor  on  September  20,  1916.  In 
these  circumstances,  the  plain  prorislons  of 
article  4848,  Revised  Statutes,  which  was 
likewise  a  part  of  the  act  of  1903,  barred  the 
Interposition  of  any  defense  based  upon  the 
misrepresentations  claimed. 

[4]  The  objection  that  no  cause  of  action 
existed  in  the  bank  at  the  time  of  the  trial 
to  recover  the  amount  of  the  cashier's  de- 
falcations, because  of  the  charge  that  Its 
directors  had  themselves  already  refunded 
the  money  to  the  bank,  Is  not  thought  well 
taken,  since  It  is  neither  alleged,  nor  did 
the  facts  show,  that  the  legal  title  to  the 
bonds  had  ever  passed  out  of  the  bank ;  more- 
over, the  surety  company  claimed  no  defense 
nnder  the  bonds  as  against  the  directors,  not 
even  making  them  parties  to  the  suit;  neither 
does  it  appear  that  they  are  in  any  way  com- 
plaining. In  the  case  of  Allison,  Bailey  & 
Co.  V.  Insurance  Co.,  87  Tex.  at  page  605,  30 
8.  W.  547,  our  Supreme  Court  says: 

'^t  is  a  general  rule  applicable  to  all  writ- 
ten contracts  that  he  who  has  the  legal  title 
may  maintain  an  action  upon  it,  notwithstand- 
ing another  may  liave  the  equitable  right  to  the 
proceeds  of  it  when  collected." 

That  rule,  having  been  applied  by  the  Su- 
preme Court  to  actions  upon  both  life  and 
fire  insurance  policies,  is  thought  to  fit  the 
situation  here. 

The  conclusions  stated  dispose  of  all 
matters  assigned  In  this  court  as  error.  Be- 
lieving that,  under  the  pleadings  and  evi- 


dence, the  court  below  made  proper  disposi- 
tion of  the  c&ae,  its  judgment  Is  In  all  things 
affirmed. 
Affirmed. 


INDEPENDENT  ORDER  OF  PURITANS  v. 
LOCKHART.    (No.  981.) 

(Court  of  Civil  Apiieals  of  Texas.     EI  Paso. 
May  22, 1919.) 

1.  iNStTRANCB    «=»807— BXNBTIT    iNBTrBANOB— 

NonoB  OF  Claim— Statutes  Apflioabub. 
Vernon's  Saylea'  Ann.  Civ.  St  1914,  art 
6714,  enacted  in  1907,  providing  that  stipula- 
tions limiting  the  time  for  giving  notice  of 
claim  for  damages  to  less  than  90  days  are  void, 
and,  like  article  5713,  as  to  agreements  shorten- 
ing the  time  for  suit,  being  applicable  to  all  con- 
tracts,  applies  to  fraternal  benefit  associations, 
Vernon's  Ann.  Civ.  St  1914,  art  4880,  enacted 
in  1913,  providing  that  no  insarance  laW  there- 
after enacted  shall  apply  to  tbem,  being  inap- 
plictible  as  article  6714  is  a  prior  existing  stat- 
ute and  not  an  insurance  law. 

2.  INSTTRANOB   9=9787— BxRKUT  IRSUSASOB— 
"ACCIDKNT"— MKANIHO. 

Where  plaintiff  was  injured  by  dust  blow- 
ing in  his  eyes  while  driving  his  wagon  around 
a  street  comer  on  a  spring  day,  during  a  high 
wind,  prevalent  hi  West  Texas  at  such  times, 
the  cause  of  his  injury  was  an  "accident"  be- 
ing "an  nnnsnal  effect  of  a  known  eauact"  and 
he  was  entitled  to  recover  upon  a  benefit  cer- 
tificate carrying  an  accident  clause. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Atxor 
dent] 

Appeal  from  County  Court,  Taylor  Coun- 
ty;  E.  M.  Overshiner,  Judge. 

Action  by  Walter  H.  Lockhart  against  the 
Independent  Order  of  Puritans.  From  a 
judgment  for  plalntlfl;  defendant  appeals. 
Affirmed. 

E^lrby  &  King,  of  Abilene,  for  appellant 
Dallas  Scarborout^  of  Abilene,  for  ap- 

Ijellee. 

HARPER,  C.  J.  This  is  an  appeal  from  a 
judgment  for  (125  in  ftivor  of  appellee, 
liOckliart,  against  appellant  a  fraternal  ben- 
efit association,  ui>on  a  benefit  certificate 
carrying  an  accident  clause. 

The  cause  was  filed  In  justice  court  for 
S150.  Judgment  was  there  rendered  for  de- 
fendant. Appealed  to  the  county  court 
Tried  without  a  jury,  and  judgment  rendered 
as  above  Indicated,  from  which  It  has  been 
brought  here  for  review  upon  appeal. 

The  defense  pleaded  was  general  denial, 
and  that  plaintiff  failed  to  give  notice  of  the 
accident  within  seven  days  thereafter,  aa  re- 
quired by  the  terms  of  the  policy. 

[1]  The  court  found  as  a  fact  that  the  pol- 
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Icy  provided  that  notice  should  be  given  as 
pleaded,  and  that  the  accident  occurred 
March  22d,  and  that  notice  was  not  given 
until  June  4th.  By  the  first  assignment  it  Is 
contended  that  plaintiff  cannot  recover  be- 
cause the  notice  was  not  glvea  as  required 
by  the  terms  of  the  policy.  Article  S714, 
Vernon's  Sayles'  Civil  Statutes  of  Texas,  pr<K 
vldes  that — 

"No  stipulation  in  any  contract  requiring  no- 
tice to  be  given  of  any  claim  for  damages  as  a 
condition  precedent  to  the  right  to  sue  thereon 
shall  ever  be  valid,  onlesa  such  stipulation  is 
reasonable;  and  any  stipulation  fixing  the  time 
within  whidi  such  notice  shall  be  given  at  a 
less  period  than  ninety  days  shall  be  void." 
Enacted  Acts  1907  (title  87,  c.  S.  applicable  to 
general  provisions  of  limitations). 

Appellant  contends  that  this  statute  does 
not  apply  to  fraternal  benefit  associations  by 
reason  of  article  4830,  Vernon's  Sayles'  Aho. 
Olvll  Statutes,  which  reads: 

"Except  as  herein  provided,  sudi  societies 
shall  be  governed  by  this  act,  and  shall  be  ex- 
empt from  all  provisions  of  the  insurance  laws 
of  this  state,  not  only  in  governmental  relations 
with  the  state,  but  for  every  other  purpose,  and 
no  law  hereafter  enacted  shall  apply  to  them, 
unl^s  they  be  expressly  designated  therein." 
Acts  1913,  c.  113. 

This  court  held  that  article  5713,  tit.  87, 
c.  8,  which  declares  as  to  agreements  to 
shorten  the  time  within  which  suits  may  be 
brought,  applied  to  fraternal  benefit  associa- 
tions because  it  was  a  law  of  limitation  ap- 
plicable to  all  contracts  and  agreements,  and 
not  strictly  a  law  of  Insurance  to  which 
alone  the  statute  invoked  applied,  in  Trav. 
Ass'n  T.  Bosworth,  166  S.  W.  846,  and  we 
think  the  same  reasoning  applies  to  this 
case  as  to  notice  under  article  5714. 

There  is  an  expression  in  the  case  of  Unit- 
ed States  Fidelity  &  Guar.  Co.  v.  Pressler, 
186  S.  W.  326,  which  might  be  construed  to 
mean  that  this  statute  of  limitation  (6714) 
did  not  apply  to  this  class  of  insurance  as- 
sociations, but  It  Is  not  an  express  holding 
to  that  effect,  but  the  question  under  con- 
sideration was  reasonable  notice.  So  we 
shall  not  recede  from  our  former  holding. 

This  statute  of  limitations  was  in  force  and 
^ect  when  the  statute  invoked  was  passed, 
and  the  statute  invoked  provides  that  no 
law  hereafter  enacted  shall  apply  to  them,  so 


clearly  this  statute,  being  a  prior  one,  does 
not  apply  to  this  class  of  insurance  com- 
panies, unless  it  is  an  insurance  law,  and 
we  are  of  the  opinion  that  it  is  not  such  with- 
in the  meaning  of  article  4830. 

[2]  By  another  assignment  tt  Is  urged 
that— 

"Because  all  the  undisputed  evidence  in  this 
case  and  in  the  rec<^  discloses  that  the  cause 
of  the  injury  was  not  an  accident  within  the 
terms  of  the  policy  or  within  terms  of  law,  in 
that  the  evidence  shows  the  alleged  results  arose 
because  of  the  dust  from  the  street  blowing  in 
his  eyes  while  he  was  driving  his  team  in  the 
usual  course  of  his  employment.  The  evidence 
further  discloses  that  the  day  was  not  an  un- 
usnal  day  for  West  Texas  and  the  evidence 
disclosing  that  the  normal  condition  of  the 
weather  of  West  Texas  in  the  spring  is  high 
winds,  accompanied  with  much  dust." 

"Accident"  Is  defined  to  be  "an  event  that 
takes  place  without  one's  foresight  or  ex- 
pectation." "An  event  that  is  an  unusual 
effect  of  a  known  cause,  and  therefore  not 
expected."    Ruling  Case  Law,  voL  14,  i  418. 

There  is  no  statement  of  facts  in  this  case, 
but  the  court  has  found: 

"That  plaintiff,  while  driving  a  wagon,  turned 
the  corner  of  a  street  during  a  very  high  wind, 
and  that  a  gust  of  wind  blew  trash  and  dirt  into 
the  plaintiff's  eyea,  which  resulted  in  plaistUfs 
total  disability  for  more  than  10  weeks,  within 
the  period  of  time  of  less  than  12  months  after 
the  accident  occurred. 

"That  in  this  country  high  winds  during  the 
months  of  March  and  April  particularly  are  the 
role  instead  of  the  exception,  and  frequently 
during  the  spring  months  the  wind  reaches  a 
velocity  of  26  to  46  miles  an  hour,  and  maintains 
that  for  10  or  12  hours. 

"That  notwithstanding  the  prevalence  of  high 
winds  during  the  spring  months,  citizens  and 
people  go  about  the  streets,  pursuing  their 
usual  avocation,  without  regard  to  the  condi- 
tion." 

It  Is  not  the  fact  of  "getting  dust  in  plain- 
tiff's eyes,"  as  argued  by  appellant,  that  is 
the  basis  of  this  accident,  but  the  "unusual 
effect  of  the  known  cause,"  and  there  Is  no 
finding  that  injury  to  the  eyes  was  the  usual 
and  to  be  contemplated  effect  of  blowing  of 
sand  Into  them;  and,  if  there  was  any  evi- 
dence to  that  effect,  it  is  not  before  us  la 
the  absence  of  a  statement  of  facts. 

The  assignments  are  therefore  overruled, 
and  cause  afDrmed. 


Digitized  by 


Google 


Ma) 


ENinB-HA3(nLT-BI»A.0KBmilI  GOPFEB  Ca  T.  OLIN 
(JIJ  S.W.) 


561 


ENNIB-^ANLY-BIACKBUBN   COrFHB 
CO.  V.  OUN  «t  tl     (No.  15240.) 

(Kansas  City  Onrt  of  Appeals.    SGssoorL 
May  28, 1919.) 

1.  PA8TNEB8HI7  «=>S&— BTIDKNOK  ARD  BeLA- 
TION— SUFFICTBRCT. 

Evidence  KM  sufiBcient  to  warrant  jnry  find- 
ing that  defendants  held  themselves  out  aa 
partners  with  the  other  defendant,  and  tliat 
plaintiff '  dealt  with  tham  on  the  strength  of 
snch  holding  ont. 

2.  Paxtiocrship  «sa84— RsLAiioif— £sTOFPm 
TO  Dbnt. 

Where  defendants  held  themselves  oat  aa 
partners  with  another,  and  platattiS  dealt  with 
them  on  the  strength  of  anch  holding  ont,  they 
are  estopped  to  deny  that  they  were  partners. 

8.  Pabtnkbship  <8=349  —  Strnc  AoAxnet  Fob- 

ICEB    MEUBEBS— EVIDERCB. 

Billheads  and  letter  heads  of  a  partner- 
ship, where  used  so  extensively  and  for  so  long 
a  time  by  one  who  had  ceased  to  be  a  member 
that  defendant  members  must  have  known 
thereof,  were  admissible  in  suit  Involving  qaes- 
tion  whether  defendants  h«ld  theauelves  ont  aa 
partners  with  the  one  who  had  ceased  to  be 
a  member. 

4.  Apfxal  ahd  Siaam  «3>802(4)  —  Instbtto- 
TI0N9— AsaioHjaHT   or  SIkbob  ir   Monozf 
roB  New  Tbial— Suitigibnct. 
Reference   to  plaintiff's  instructiona,   "The 
court  erred  in  giving  the  instructions  request- 
ed," in  motion  for  new  trial,  is  not  a  sufficient 
assignment  of  error  upon  which  to  base  any 
point  in  the  court  on  appeal  with  reference  to 
instmctions. 

Appeal  from  Olrctilt  Court,  Jackson  Coun- 
ty; Clarence  A.  Bumey,  Judge. 
"Not  to  be  officially  published." 

Suit  in  Jnstice  court  by  the  Banls-Hanly- 
Blackbum  Coffee  Company  againat  Btema 
Clin  and  otbers.  Plalntifl  recovered,  and  de- 
fendants appeal  to  tte  circuit  court,  where 
fbere  was  a  Judgment  against  defendants 
In  lAVOt  at  plaintiff,  and  Kmma  Olln  and 
Louis  OUn  appeaL    AArmed. 

Eal  Lebrecht  and  L.  A.  T^ughUn,  both  of 
Kansas  City,  for  appellants. 

Htttton,  Davis,  Nourse  &  Bell,  of  Kansas 
City,  for  respondent 

BLAND,  X  TbiB  to  an  action  on  an  ao> 
count.  The  suit  originated  In  a  Justice  court. 
The  salt  was  brought  against  these  defend- 
ants and  David  Olln,  as  copartners  trading  as 
E.  Olln  &  Sons,  and  (Mln  Produce  Company. 
Trial  was  had  in  the  Justice  court,  plaintiff 
recovered,  and  defendants  appealed.  tJpon 
a  trial  de  novo  In  the  drcnlt  court  there 
was  a  verdict  and  Judgment  against  defend- 
ants and  in  favor  of  the  plaintiff  tn  the  sum 
of  $283.18,  and  these  defendants  have  ap- 


pealed. The  sole  Issue  was  whether  or  not 
the  goods  were  purchased  of  these  defend- 
ants as  members  of  the  firm  of  B.  Olln  & 
Sons;  these  defendants  having  in  the  Justice 
court  denied  under  oadi  such  partnership. 

[1,2}  We  think  that  there  was  ample  evi- 
dence from  which  the  Jury  couM  say  that 
these  defendants  held  thems^ves  out  as 
partners  with  David  Olln,  and  that  plaintiff 
dealt  with  them  on  the  strength  of  such 
holding  out  In  view  of  such  holding  out  de- 
fendants are  estopped  to  deny  that  they 
were  partners.  Maxwell  v.  Sutton,  191  8. 
W.  108S;  Short  v.  Thomas,  178  Mo.  App. 
400,  loc.  dt  415,  163  H.  W.  252. 

The  evidence  showing  that  defendants  held 
themselTes  ont  as  partners  with  David  Olln 
is  as  follows:  Plaintiff  was  engaged  in  the 
wholesale  of  coffee,  roasters,  spices,  teas,  and 
sundries,  with  its  place  of  business  in  Kan- 
sas City,  Mo.  niese  defendants  were  ea- 
gaged  in  the  produce  business,  having  a 
place  of  business  at  111  Bast  Lexington 
street.  Independence,  Mo.,  and  at  No.  17,  City 
l^rket,  in  Kansas  City,  Mo.  These  defend- 
ants, together  with  defendant  David  Olln, 
became  partners  under  the  name  of  B.  Olln 
ft  Sons  about  ten  years  before  the  trial  In 
the  drcnlt  court,  which  was  <»  June  8, 
19m  a%is  was  testified  to  by  Louis  OUn: 
he  being  defmdants'  only  witness  and  the 
only  member  of  the  Olln  family  to  testify. 
According  to  defendants'  evidence^  about 
four  years  prior  to  the  trial  Dacvld  OUn 
ceased  to  be  a  member  of  the  firm  of  JO.  OUa 
Se  Sons,  and  opened  up  a  place  of  business 
in  St  Joseph,  Mo.,  In  1913  or  1914,  under 
the  name  of  Olln  Produce  Company.  The 
Ann  of  B.  Olln  ft  Sons  was  originally  com- 
posed of  defendant  Emma  Olln  and  her  two 
sons,  Louis  Olln  and  David  Olln.  However, 
plalntHFs  evidence  shows  that  in  July,  1915, 
David  Olln  came  Into  plaintiff's  place  ol 
business  and  talked  with  plalntlff^s  agent 
about  handling  plaintiffs  line  of  goods  in 
St.  Joseph,  Mo.,  and,  after  a  preliminary 
conversation  in  reference  to  the  matter,  de- 
fendant Lonls  Olln  came  in.  PlaintifTs  agent 
asked,  "How  do  you  pay  your  accounts?" 
and  Louis  Olln  replied,  "We  discount  all  our 
bills."  PlaintifTs  agent  then  said,  "That 
is  satisfactory  to  me.  •  •  •  We  will 
render  statement  every  30  days  over  to  the 
City  Market;  they  are  paid  here  at  St.  Joe; 
it  don't  matter."  Thereafter  plaintiff  ship- 
ped various  bills  of  goods  to  St.  Joseph,  Mo., 
on  orders  sent  by  David  Olln  uiK>n  bills  or 
letter  heads  headed,  "B.  Olln  ft  Sons,  17  City 
Market,  Wliolesal%  208  Edmond  Street,  St. 
Joseph,  Mo.,"  and  others  headed,  "Olln  Prod- 
uce Company,  No.  17  City  Market,  111  B. 
Lexington  St,  Independence,  Mo.,  208  Ed- 
mond Street  St  Joseph,  Mo.,"  and  still  others 
headed,  "B.  Olln  ft  Sons,  17  City  Market, 
Kansas  City,  Mo." 
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It  Is  the  conteiitI<Hi  of  these  defendants 
that  they  were  not  Interested  In  the  Olln 
Produce  Ck)mpany  of  St  Joseph,  Mo.,  that 
company  being  carried  on  exclnsively  by 
David  Olln,  and  that,  after  the  latter  ceased 
to  be  a  member  of  E.  Olln  &  Sons,  the  latter 
firm  was  carried  on  by  these  defendants  only 
at  No.  17  City  MarKe^  Kansas  City,  Mo.,  and 
HI  Ebst  Lezlnsrton  street.  Independence, 
Mo.  When  plaintiff  requested  defendantd 
to  pay  the  bill  sued  upon,  they  denied  liabil- 
ity, claiming  that  they  had  nothing  to  do 
with  the  St.  Joseph  business.  This  was  the 
first  that  plaintiff  knew  that  there  was  any 
claim  that  the  St  Joseph  business  was  not 
bting  carried  on  by  the  firm  of  £2.  OUn  & 
Sons.  When  it  is  claimed  that  David  (Hin 
ceased  to  be  a  member  of  B.  Olln  &  Song 
there  was  no  change  in  the  name  of  the 
company  nor  In  the  manner  In  which  the 
firm  name  appeared  in  the  tel^hone  and 
dty  directories.  Some  of  the  orders  for  the 
merchandise  sued  for  were  sent  in  to  plain- 
tiff from  the  office  at  17  City  Market,  and 
some  of  the  payments  were  made  from  tb^t 
office.  Louis  OUn  claimed  that  he  was  doing 
this  business  through  his  office  as  agent  for 
his  brother  David  OUn,  who  he  claimed  was 
running  the  Olln  Produce  Company  in  St 
Joseph.  Whether  this  was  true  was  for 
the  Jury.  The  bills  were  made  and  charged 
on  plalnttfT's  boo^  to  the  OUn  Produce 
Company  of  St.  Joseph,  and  were  sent  by 
plaintiff  to  that  company  at  St  Joseph  for 
collection.  It  was  plaintiff's  understanding 
that  £3.  OUn  &  Sons  and  OUn  Produce  Com- 
pany was  the  same  business,  and  that  the 
goods  were  being  sold  to  the  firm  of  £1.  Olln 
&  Sons.  Plaintiff  sent  the  first  statement  to 
the  office  at  the  City  Market,  but  It  was  re- 
turned to  plaintiff  to  be  sent  to  St.  Joseph 
In  order  that  the  bill  might  be  checked  up 
and  thereafter  the  bUls  were  sent  directly 
to  St  Joseph. 

It  seems  plain  from  this  evidence  that  de- 
fendants, as  members  of  the  firm  of  £}.  OUn 
&  Sons,  were  holding  themselves  out  as  the 
owners  of  the  business  at  St.  Joseph  at  the 
time  of  these  transactions.  Tbe  conversation 
had  by  plaintiff's  agent  with  Louis  Olln  at 
the  time  the  St.  Joseph  office  was  opened, 
leading  plaintiff  to  beUeve  that  K  OUn  ft 
Sons  were  to  operate  the  St  Joseph  business, 
and  that  credit  was  to  be  extended  to  it  and 
tbe  bills  might  be  sent  to  defendants'  office 
at  tbe  City  Market,  was  evidence  that  Louis 
OUn  was  holding  out  that  E.  Olln  &  Sons 
were  running  the  business  of  tbe  OUn  Prod- 
uce Company  at  St.  Joseph,  Mo.,  and  was 
a  sufficient  holding  out  to  bind  bim.  This, 
together  with  the  fact  that  E.  Olln  &  Sons 
permitted  the  use  of  their  stationery  beaded 
"£.  OUn  ft  Sons,"  and  permitted  the  use  of 
the  beading  "CHln  Produce  Company"  with 
the  same  address  as  the  two  stores  of  the 


firm  of  E.  OUn  &  Sons,  by  tbe  office  at  St 
Joseph,  and  the  further  fbct  that  David 
Olln  was  once  a  member  of  the  firm,  but 
after  It  Is  daimed  be  withdrew  no  change 
was  made  in  the  name  and  advertising  of  the 
firm,  was  evidence  showing  that  both  de- 
fendants held  themselves  out  as  operating 
the  business  carried  on  at  St  Joseph. 

[3]  Defendants  make  the  point  that  tbe 
court  erred  In  admitting  Exhibits  1  to  8,  In. 
elusive.  These  were  the  orders  already  men- 
tioned, and,  in  addition,  letters  written  and 
sent  by  David  OUh.  From  the  heading  of 
aU  of  this  stationery,  it  is  shown  that  tbe 
orders  and  letters  were  written  upon  letter 
heads  of  E.  Olln  &  Sons,  but  it  is  argued  that 
these  exhibits  constituted  nothing  more  than 
a  declaration  of  David  Olln  that  the  St 
Joseph  business  was  that  of  E.  Olln  &  Sons, 
and  that  these  declarations  of  David  OUn 
were  not  admissible  against  the  other  de- 
fendants In  the  absence  of  showing  that  they 
were  made  in  the  presence  of  these  defend- 
ants. This  objection  could  not  be  made  as 
to  defendant  Louis  OUn,  because  he  held  out 
David  (Mln  as  a  member  of  the  firm  when 
Louis  Olln,  together  with  David  Olln,  made 
the  arrangements  for  plaintiff  to  ship  goods 
to  the  OUn  Produce  Company  in  St  Joseph. 
As  to  the'  defendant  Emma  OUn,  and  as  to 
Louis  Olln  as  well,  the  bUlheads  and  letter 
heads  were  admissible  for  the  reason  that 
they  were  used  so  extensively  and  for  so  long 
a  time  by  David  Olln  in  connection  with  tbe 
St  Joseph  business  that  she  and  Louis  must 
have  known  of  their  us&  Louis  Olln  testi- 
fied that  the  letter  heads  mentioned  were 
those  of  S.  OUn  ft  Sons,  but  he  claimed  that 
they  were  used  only  for  scratch  paper  at 
the  Kansas  City  place  of  business,  and  that 
he  did  not  know  that  they  were  being  usea 
In  connection  with  the  St  Joseph  business, 
but  he  faUed  to  account  for  tine  presence  of 
the  words  "Olln  Produce  Co."  as  a  part  ot 
the  letter  head  on  some  of  this  stationery. 
As  before  stated,  there  was  no  change  in  the 
firm  name  or  the  firm's  advertising  after  it 
Is  claimed  David  OUn  ceased  to  be  a  mem- 
ber of  the  firm. 

[4]  Defendants  complain  of  the  giving  by 
the  court  of  plaintiff's  instruction  No.  3, 
but  the  only  reference  to  plaintiff's  Instruc- 
tions In  the  motion  for  a  new  trial,  is  "The 
court  erred  in  giving  the  instructions  re- 
quested." This  was  not  a  sufficient  assign- 
ment of  error  upon  whl4A  to  base  any  point 
In  this  court.  Disinfecting  ft  Mfg.'  Co.  ▼. 
Bates  Co.,  273  Mo.  300,  201  S.  W.  92 ;  Wynne 
V.  Wagoner  Undertaking  Co.,  274  Mo.  683, 
204  S.  W.  16;  Stete  v.  Dinkelkamp,  207  S. 
W.  770;  HeUer  v.  O.  ft  A-  B.  Co.,  209  S.  W. 
567;  Cedarland  v.  Thompson,  209  S.  W. 
654. 

The  Judgment  is  aiflnned. 

AU  concur. 
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of  $500,  to  the  damage  and  Injury  of  plalntiffi* 
in  the  8tun  of  |600.  Wherefore  plaintiffs  pray 
judgment  for  treble  damages,  to  wit,  the  sum 
of  |l,500  as  piorided  by  the  statute,  and  costs 
of  suit" 


1.  Tbespass  «=>40(5>— Djwfbuction  of  Twot 

— SVTFICIETUCY   OF  PxTmON— DAMAGES. 

In  action  for  destruction  by  defendant  of 
ornamental  shade  tree  upon  plaintiff's  premises, 
petition  held  sufficient  to  state  cause  of  action 
for  single  damages  for  common-law  trespass. 

2.  TBKSPABB  «S>40(5)— DEBIBUOnON  of  Tbkb 
— ^SUFFICIKNOY    OF   PKTITIOn". 

In  action  for  destruction  of  shade  tree,  pe- 
tition, which  failed  to  state  that  defendant  had 
no  right  or  interest  in  the  tree,  waa  insufficient 
to  support  a  judgment  for  treble  damages,  under 
Bey.  St.  1909,  {  5448. 

3.  TBESPASS    ®=»52— DESTEtJCTION    OF    Tbeb— 

TBEBI.E  Damages  —  Sufficienct  of  Peti- 
tion. 
Owner's  measure  of  damages  for  destruction 
of  a  shade  oi  ornamental  tree  is  the  difference 
in  the  market  value  of  the  premises  on  which 
the  tree  is  growing  with  or  without  the  tree, 
being  the  value  of  the  tree  because  of  its  peculiar 
place  and  location  on  the  premises. 

4.  PUSADIRO   «=»11— ByrDKfTIABT  Faotb. 

In  action  for  damages  for  destruction  of 
shade  and  ornamental  tree,  the  pleading  of  the 
location  of  the  tree  with  reference  to  the  prem- 
ises and  the  beauty  and  ornament  of  such  tree 
would  be  pleading  the  evidence. 

Appeal  from  Qrcult  Ck>urt,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 

Suit  f^  John  li.  McKlnsey  and  wife  against 
O.  B.  Gutbrle.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Owen  &  Davis,  of  Joplin,  for  appellant 
H.  S.  Miller,  of  Joplin,  for  respondents. 

BRADLBT,  J.  Plaintiffs,  husband  and 
wife,  sued  to  recover  damages  for  the  dfr- 
structlon  of  an  ornamental  shade  tree  on 
their  lot  In  the  city  of  Joplin.  The  petition 
is  bottomed  on  section  6448,  R.  S.  1909,  and 
asks  for  treble  damages.  The  cause  was  sub- 
mitted to  the  court  without  a  jury,  and  re- 
sulted in  a  Judgment  for  single,  damages  In 
the  suin  of  $150,  and  defendant  a'ppealed. 

The  petition  is  as  follows: 

"Plaintiffs  for  canse  of  action  against  defend- 
ant states:  That  on  the day  of  Septem- 
ber, 1916,  they  were  the  owners  of  and  lawfully 
possessed  of  the  following  described  lot  or  tract 
of  land  in  Jasper  county.  Mo.,  to  wit:  Lot  num- 
bered 89  in  Moffett's  subdivision  in  the  city  of 
Joplin,  said  lot  being  known  as  No.  220,  Jack- 
son avenue,  Joplin,  Mo.  That  on  said  day  said 
defendant  unlawfully,  maliciously,  and  wanton- 
ly, and  with  force  and  arms,  entered  upon  said 
premises  of  the  plaintiffs,  and  did  cut  down 
and  destroy  a  large  sugar  maple,  ornamental 
shade  tree,  same  being  about  35  years  old,  and 
about  1%  feet  in  diameter,  being  of  the  value 


The  defendant  answered  by  a  general  de- 
nial. Plaintiffs'  evidence  was  that  they  were 
the  owners  of  the  lot,  same  being  a  residence 
lot,  and  that  between  the  curb  line  and  the 
sidewalk  was  an  ornamental  maple  shade 
tree,  35  or  40  years  old,  reasonably  sound 
and  of  good  proportions,  and  that'  the  de- 
fendant, a  house  mover,  caused  the  tree  to  be 
cut  down,  so  that  he  might  pass  up  the  street 
over  which  the  tree  and  some  of  Its  branches 
extended  with  a  house  which  he  was  moving. 
The  record  shows  that  plaintiffs'  lot  faced 
east,  and  that  this  tree  was  near  the  north- 
east comer,  and  leaned  south  and  east,  shad- 
ing practically  the  whole  front  of  the  prem- 
ises, and  was  the  only  tree  in  the  front.  The 
record  further  shows  that  defendant  did  not 
ask  permission  of  the  owners  to  cut  and  re- 
move the  tree,  and  said  nothing  to  them 
about  it.  The  evidence  as  to  the  damage  to 
the  premises  by  destruction  of  the  tree  rang- 
ed from  $200  to  $600.  Defendant's  evidence 
tended  to  show  that  the  tree  was  old  and 
rotten ;  that  it  was  a  benefit  to  the  property 
to  cut  it  down.  Defendant  testified  that  he 
did  not  authorize  his  men  to  cut  the  tree, 
but  that  it  was  cut  while  he  was  up  town 
seeing  some  of  the  city  authorities  relative 
to  the  tree;  but  the  men  who  cut  the  tree 
were  in  the  employ  of  the  defendant,  and 
they  testified  that  defendant  authorized  and 
directed  them  to  cut  down  and  remove  the 
tree. 

[1, 2]  The  only  alleged  error  of  consequence 
Is  that  the  petition  shows  that  the  suit  was 
brought  for  the  mere  value  of  thg  tree,  while 
the  court  permitted  a  recovery  for  the  dif- 
ference in  the  value  of  the  premises  before 
the  tree  was  cut  and  afterwards.  On  ex- 
amination of  the  petition  it  will  be  noted 
that  the  facts  stated  are  sufficient  to  author- 
ize recovery  for  damages  done  to  the  prem- 
ises on  account  of  the  destruction  of  an  or- 
namental shade  tree,  and  will  uphold  recov- 
ery for  common-law  trespass.  While  plain- 
tiffs asked  for  treble  damages,  the  petition 
did  not  state  the  necessary  element  to  sup- 
port a  treble  damage  Judgment.  The  petition 
falls  to  stato  that  the  defendant  had  no  right 
or  Interest  In  the  tree,  and  hence  would  not 
support  a.  Judgment  for  treble  damages. 
Lumber  Co.  v.  Craig,  112  Mo.  App.  454,  87  S. 
W.  41 ;  O'Bannon  y.  Railroad,  111  Mo.  App. 
202,  85  S.  W.  603;  King  v.  Sllgo  Furnace 
Co.,  190  S.  W.  368.  According  to  these  au- 
thorities last  cited  and  the  cases  dted  there- 
in, while  the  petition  may  not  support  a 
Judgment  for  treble  damages  in  the  absence 
of  the  allegation  that  the  alleged  trespasser 
had  no  interest  in  the  property,  yet  a  petl- 
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tion  which  bBS  only  that  defect  will  support 
a  Judgment  for  single  damages  for  common- 
law  trespass.  Defendant  did  not  attack  the 
petition  by  motion  to  make  more  certain  or 
otherwise,  and  both  sides  tried  the  case  on 
the  theory  that  the  measure  of  damages  was 
the  difference  in  the  value  of  the  lot  before 
the  tree  was  cut  and  afterwards.  The  only 
objections  that  the  defendant  made  (o  the 
evidence  tending  to  show  the  difference  in 
value  in  the  lot  before  the  tree  was  cut  and 
afterwards  was  that  the  court  ought  to  bear 
evidence  as  to  its  value  before  the  tree  was 
cut  and  afterwards,  and  then  say  what  the 
damages  were;  wliile  plaintiffs  sought  to 
show  their  damages  by  witnesses  who  gave 
their  estimate  of  damages  based  upon  the 
value  of  the  lot  before  the  tree  was  cut  and 
afterwards.  The  trial  court  held  that  there 
was  no  substantial  difference  in  plaintiffs' 
and  defendant's  theory  as  to  the  proper  way 
to  arrive  at  the  damages ;  and  we  agree.  Al- 
so the  record  shows  that  defendant  in  mak- 
ing its  case  adopted  the  manner  followed  by 
plaintiffs  in  an  endeavor  to  show  tliat  the 
lot  was  not  damaged  by  cutting  down  the 
tree.  To  illustrate:  Defoidant  asked  one  of 
his  witnesses  the  following  question  : 

"Q.  I  win  ask  you  from  your  knowledge  of 
that  tree,  and  the  manner  in  which  it  leaned,  its 
decayed  condition  as  you  have  described,  its  dead 
limbs  as  you  have  mentioned,  would  that  tree, 
in  your  judgment,  enhance  the  value  of  the  prop- 
erty or  would  it  be  a  detriment?  A.  I  would 
consider  it  of  no  value  in  tbat  shape  if  it  had 
been  on  my  lot." 

Defendant,  on  being  questioned  by  his  at- 
torneys, testified  as  follows: 

"Q.  What  do  you  say,  in  your  Judgment,  as 
to  whether  that  tree  did  enhance  the  value  of 
the  property  in  the  condition  you  saw  it?  A.  If 
in  the  front  of  my  property  I  would  take  it  out. 
I  would  call  it  a  detriment  to  the  property." 

The  petition  states  that  the  tree  was  an 
ornamental  shade  tree,  giving  its  size,  etc 
The  most  reasonable  construction  as  we  view 
the  petition,  and  the  theory  adopted  by  both 
sides  in  the  trial,  is  the  cause  was  essentially 
to  recover  damages  done  to  the  lot  by  cut- 
ting down  and  removing  the  tree,  and  was 
not  for  the  mere  value  of  the  actual  timber 
in  the  tree.  Cases  are  numerous  which  up- 
hold suits  for  damages  done  to  property  by 
the  destruction  of  trees  of  peculiar  value  be- 
cause of  their  place  and  ornament  In  con- 
nection with  the  premises  on  which  they  are 
located.  McAntlre  v.  Telephone  Co.,  75  Mo. 
App.  535 ;  White  v.  Stoner,  18  Mo.  App.  640 ; 
R^nhoff  T.  Gas  Co.,  177  Mo.  App.  417,  162 
S.  W.  761;  Beber  t.  Bell  Telephone  Co.,  of 
Missouri,  196  Mo.  App.  69,  190  S.  W.  612. 
In  White  V.  Stoner,  supra,  18  Mo.  A19.  loa 
dt.  551,  it  is  said: 

"The  cutting  of  shade  or  ornamental  trees  may 
be  an  injury  of  far  more  consequence  than  the 


mere  marketable  value  of  the  timber.  Trees  in 
special  situation*  or -locations  are  not  only  a 
great  ornament,  but  are  sources  of  health  and 
comfort  to  the  owner.  The  market  value  of  the 
lumber  would  be  poor  recompense  indeed  for  the 
loss  of  a  majestic  elm  that  had  shaded  and  shel- 
tered the  homestead  for  generations.  The  meas- 
ure of  damages  in  such  a  case  is  'not  necessarily 
and  ezdumvely  the  value  of  the  wood  and  tim- 
ber removed,  but  the  solid  and  permanent  injury 
to  the  inheritance.'" 

Further  this  same  case  quotes  from  Van 
Deusen  v.  Young,  29  Barb.  (N.  Y.)  9,  as  fol- 
lows: 

"It  only  remains  to  consider  the  objections  to 
testimony.  They  are  all  substantially  similar, 
to  wit,  that  evidence  of  the  comparative  value 
of  the  premises  with  or  without  the  wood  and 
timber  was  improper:  First,  as  furnishing  no 
appropriate  criterion  of  damage;  and,  second, 
as  founded  on  merely  speculative  opinion  of  the 
witnesses.  But  I  think  it  was  the  proper  test 
of  an  injury  to  the  inheritance.  •  •  •  Surely 
the  damage  would  not  be  in  all  cases  accurately 
measured  by  the  market  value  of  the  wood  or 
timber  when  cut.  The  trees  might  be  a  highly 
valuable  appendage  to  the  farm,  for  purposes 
of  shade  or  ornament;  there  might  be  a  very 
scanty  supply  for  a  farm  of  .that  sice;  or  for 
other  reasons  they  might  have  a  special  value  as 
connected  with  the  farm,  altogether  independent 
of,  and  superior  to,  their  intrinsic  v«due  for 
purposes  of  building  or  of  fuel.  As  well  might 
you  remove  the  columns  which  supported  the 
roof  or  some  part  of  the  superstructure  of  a 
splendid  mansion,  and  limit  the  owner  in  dam- 
ages to  the  value  of  these  columns  as  timber  or 
cordwood,  as  to  adopt  the  parallel  rule  in  this 


In  Jones  t.  Railroad,  189  Mo.  App.  6,  176 
S.  W.  465  an  action  for  damages  by  fire  to 
fruit  trees,  the  conrt  said: 

"As  to  the  destruction  of  fruit  trees  the  fol- 
lowing was  stated  by  Judge  Bond  in  Shannon 
V.  Hannibal  &  St  Joe  Ry.,  54  Mo.  App.  223, 
226:  The  true  rule,  as  deduced  from  the  author- 
ities, is  that  in  such  actions  the  measure  of  dam- 
ages depends  upon  the  relation  the  trees  or 
shrubs  sued  for  bear  to  the  soil.  It  their  chief 
value  exists  when  separated  from  the  soil,  then 
their  value  after. removal  may  be  shown  as  the 
measure  of  damages.  If,  on  the  other  hand, 
their  essential  value  arises  from  their  connec- 
tion with  the  soil,  then  the  diSerence  In  value 
of  the  land  before  and  after  their  removal  is 
the  measure  of  recovery  of  the  owner.  This  is 
a  sound  principle,  supported  by  safe  legal  prin- 
ciples, and  eatabhshes  a  method  of  diatinctioD 
which  can  be  practically  applied.'  We  applied 
the  rule  in  Doty  v.  Railroad,  186  Mo.  App.  2&4 
[116  B.  W.  1126],  and  the  Springfield  Conrt  of 
Appeals  did  likewise  in  Miller  v.  Railway  Com- 
pany, 180  Mo.  App.  601  [167  S.  W.  469].  And 
we  stated  the  rule  to  be  applicable  to  the  de- 
struction of  shade  or  ornamental  trees."  White 
T.  Stoner,  18  Mo.  App.  540,  651. 

[3, 4]  The  measure  of  damages  in  this  char- 
acter of  cause  where  damages  are  sought  for 
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the  destruction  at  a  tr«e  wed  for  shade  or 
ornament  la  the  difference  In  the  market  val- 
oe  of  the  premlaes  on  which  the  tree  la  grow- 
ing with  and  without  the  tree.  This,  after 
all,  it  seema  to  as,  la  the  Talue  of  the  tree 
becanae  of  Its  i)ecnllar  place  and  location  on 
the  premi8e&  A  tree  In  the  back  yard, 
among  others,  though  a  beautlfnl  ornament 
and  shade,  ml^t  be  of  leas  value  to  the 
premises  than  a  tree  In  the  front  yard,  and 
well  located,  though  of  less  beauty  and  less 
Talnable  as  cordwood.  If  a  plaintiff  pleaded 
the  location  with  reference  to  the  premises, 
and  the  beanty  and  ornament  of  the  tree, 
such  would  essentially  be  pleading  the  evi- 
dence. 

We  find  no  error  in  the  reoord,  and  the 
Judgment  below  Isi  therefore  affirmed. 

STUROI8,  P.  J.,  and  FARRIMOTON,  J., 
concor. 


irOOUO  et  aL  V.  EASTEIR.     (No.  1822T.) 


(Eansaa  City  Court  of  Appeals. 
May  S,  1919.) 


MtSBCHUl 


IlfSARK     PaaaORB     «s»62  —  BCSIOBAnOH     TO 
SARTTT-^TIDaiaSHT  IK   PEXeoITAlf. 

A  judgment  In  rem  rendered  against  the 
estate  of  an  insane  person  while  he  was  under 
goardiansbip  cannot,  in  suit  against  him  after 
he  haa  been  adjudged  sane  and  his  guardian  has 
been  discharged,  be  made  the  basis  for  a  judg- 
ment in  personam. 

Error  to  GUcoit  Court,  S<diuyler. County; 
N.  M.  PettlngUl,  Jndge. 
"Not  to  be  officially  published." 

Suit  by  C.  C.  Fogle  and  another,  oranpos- 
Ing  the  firm  of  Fogle  &  Fogle,  against  N.  L. 
Easter.  Judgment  against  defendant  by  da- 
fault,  and  he  brings  error.    Beversed. 
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Lozler  &  Morris,  of  Carrollton,  Nat  M. 
SheltoD,  of  Macon,  and  J.  M.  Jayne,  of  Mem- 
phis, for  plaintiff  In  error. 

Fogle  k  Fogle,  of  Lancaster,  for  defendante 
in  error. 

BLAND,  J.  Plaintiffs  filed  a  petition  In 
the  circuit  court  of  Schuyler  county,  Mo.,  al- 
leging that  defendant,  N.  L.  Kaster,  had  been 
adjudged  an  Insane  person,  and  that  Jdlin 
Sloop  had  been  appointed  and  bad  become  his 
duly  qualified  and  acting  guardian  and  cura- 
tor; that,  while  said  John  Sloop  was  the 
guardian  and  curator  of  the  defendant,  plain- 
tiffs obtained  a  judgment  in  the  probate  court 
against  the  estate;  that  thereafter  the  pro- 
bate 0ourt  adjudged  defendant  to  be  of  sound 
mind  and  capable  of  managing  his  affairs, 
and  his  guardian  and  curator  was  ordered  to 
mal^e  final  settlement,  which  was  done,  and 
said  guardian  and  curator  was  discharged; 
that  said  judgment  obtained  by  plaintiffs  was 
unpaid  at  the  time  of  the  filing  of  the  petition 
herein;  and  that  defendant  is  indebted  to 
them  In  the  amount  thereof  with  interest 
from  the  date  of  Its  rendition.  Defendant 
was  duly  served  with  suminons,  but,  failing 
to  appear,  judgment  was  entered  against  him 
by  default ;  thereafter  defendant  in  due  time 
brought  the  case  here  by  writ  of  error. 

We  think  that  the  petition  fails  to  state  a 
cause  of  action.  It  sues  ujwn  a  judgment 
rendered  by  the  probate  court,  which  is  a 
judgment  in  rem  against  the  estate  (Moody 
v.  Peyton,  135  Mo.  482,  loc.  dt.  491,  36  S.  W. 
621,  68  Am.  St.  Rep.  6(H),  and  attempts  to 
make  this  Judgment  a  basis. of  judgment  in' 
personam  against  the  defendant.  This  can- 
not be  done.  Johnson  v.  Kaster,  199  Mo.  App. 
501,  loc.  dt.  603,  204  S.  W.  196.  An  allowance 
in  the  probate  court  against  the  estate  of  an 
Insane  i)erson  cannot  be  made  a  personal 
judgment  against  such  person  when  restored 
to  sanity.  Johnson  v.  Kaster,  supra ;  Brown 
V,  Chadwlck,  79  Mo.  687. 

The  judgment  is  reversed. 

All  concur. 
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BOWMAN  et  aL  ▼.  BAOSDALB  et  aL    (No.  a) 

(Supreme  Court  of  ArkanMH.     Jtine  2,  1919.) 

Cancellation  or  Inbtbtticbntb  ®=»59— Be- 
lief TO  Dktendaht— Valite  of  Improve- 
ments. 
Where  heirs  prevailed  in  suit  to  cancel  ad- 
ministrator's sale  and  conveyance  of  their  in- 
testate's homestead,  decree  against  defendants 
for  net  amount  of  rents,  after  deducting  repairs, 
for  the  years  since  the  commencement  of  tiie 
action,  will  not  be  disturbed  on  the  theory  that 
defendants  shooid  not  be  charged  with  rents 
accruing  from  improvements  made  by  them, 
where  there  was  no  evidence  as  to  the  rents  and 
profits  daring  the  10  years  of  defendants'  oc- 
cupation prior  to  the  commencement  of  the  ac- 
tion to  furnish  data  to  determine  the  extent, 
if  any,  to  which  defendants  lacked  compensa- 
tion for  improvements  up  to  time  of  commence- 
ment of  the  action. 

Appeal  from  Columbia  Obancery  Court; 
J.  M.  Barker,  Chancellor. 

Suit  by  Claude  Ragsdale  and  others 
against  O.  M.  Bowman  and  others.  From  de- 
cree for  complainants,  defendants  appeaL 
Affirmed. 

Mehalfy,    Beid,    Donham   &    Mehaffy,   of 
Little  Bock,  for  appellants. 
S.  W.  Woods,  of  Marshall,  for  appellees. 

McCUIiLOCH,  C.  J.  Appellees  are  the 
heirs  at  law  of  A.  H.  Bagsdale,  who  died  in- 
testate in  the  year  1900,  the  owner  of  a 
tract  ot  land  In  Van  Buren  county  contain- 
ing 59  acres,  which  he  occupied  as  his  home- 
stead. The  administrator  sold  the  home- 
stead under  order  of  the  prottate  court  In 
the  year  1904,  during  the  minority  of  the 
heirs,  and  W.  J.  Evans,  who  was  the  grantor 
of  the  several  appellants,  was  the  purchaser 
at  the  administrator's  .sale. 

The  present  action  was  Instituted  In  the 
year  1914  by  appellees,  one  of  whom  was 
still  an  Infant,  to  cancel  the  sale  made  by  the 
administrator  on  the  ground  that  the  pro- 
bate court  had  no  jurisdiction  to  order  it, 
and  the  chancery  court  on  final  hearing  of 
the  cause  rendered  a  decree  In  favor  of  ap- 
pellees canceling  the  sale  and  the  conveyance 
made  pursuant  thereto  by  the  administrator. 

The  correctness  of  that  decree  Is  not  ques- 


tioned <Hi  this  appeal,  but  tbe  court  subee- 
qnently  rendered  a  decree  against  appel- 
lants separately  for  the  recovery  of  rents. 
Proof  was  taken  <hi  tnat  subject,  and  the 
decree  was  for  the  net  amonnt  of  rents  of 
the  lands  occupied  by  each  of  api>ellants, 
after  deducting  repairs,  for  the  years  since 
the  commencement  of  tMs  action.  No  testi- 
mony was  taken  directed  to  the  rents  and 
profits  of  the  lands  during  the  10  years  the 
same  were  occupied  by  appellants  prior  to 
the  commencement  of  this  suit  Some  of 
the  appellants  made  lasting  improvements  on 
the  premises,  and  the  proof  tends  to  show 
what  the  original  cost  of  those  Improvements 
amounted  to.  Some  of  the  improvements, 
however,  were  made  after  the  commaice- 
ment  of  this  action.  TI)e  court  confined  the 
recovery  o4  rents  to  the  period  since  the 
commencement  of  this  action,  and  the  evi- 
dence abundantly  sustains  the  findings  of  the 
court  as  to  the  amount.  Appellants  enjoyed 
the  use  of  the  premises  for  10  years  before 
the  commencement  of  this  suit,  and,  as  be- 
fore stated,  the  evidence  does  not  show  what 
the  rental  value  was  during  that  time,  nor 
does  It  show  what  the  present  value  of  the 
Improvements  is. 

The  force  of  the  rule  that  Infants  cannot 
be  Improved  out  of  their  homesteads  must 
be  conceded  (McCoy  ft  Trotter  v.  Amett,  47 
Ark.  445,  2  S.  W.  71;  MtiKlnney  t.  McOullar, 
95  Ark.  164,  -128  S.  W.  1043),  but  it  Is  con- 
tended that  according  to  the  evidence  the 
lands  had  no  substantial  rental  value  until 
Improvements  were  placed  thereon  by  appel- 
lants, and  that  they  should  not  be  charged 
with  rents  accruing  from  these  improve- 
ments. 

The  evidence  as  abstracted  does  not  show 
the  extent,  M  any,  to  which  appellants  lack 
compensation  for  their  improvements  up  to 
the  time  of  the  commencement  of  this  auction, 
and  they  had  no  right  to  continue  in  occu- 
pancy during  the  pendency  of  the  action  and 
dispute  the  right  of  the  owners  to  receive 
rents. 

Under  the  proof  adduced  in  the  case,  con- 
fined as  it  was  entirely  to  the  'rents  and 
profits  of  the  premises  since  the  commence- 
ment of  the  action,  we  cannot  say  that  the 
finding  of  the  chancellor  is  against  the  pre- 
ponderance of  the  testimony. 

The  decree  is  therefore  afilrmed. 
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WEBB  ▼.  STATE.     (No.  Hi.) 
(Snprema  Conit  of  Arkansas.     Hay  12.  1919.) 

1.  Witnesses  ®=>349— Imfeax^ement— Gbosb- 
examinatior  01*  defendant. 

In  a  prosecution  for  illegally  disposing  of 
alcoholic  liquor,  the  prosecuting  attorney  was 
properly  permitted  on  cross-examination  to  ask 
defendant  if  he  had  not  tried  to  escape,  and 
had  not  brought  some  sairs  into  the  jail  and 
given  them  to  other  persons,  etc,  since  a  wit- 
ness may  be  cross-examined  as  to  his  particu- 
lar acts  relerant  to  the  impeadimeat  of  his 
character  for  truth,  though  disconnected  with 
the  charge. 

2.  Intoxicatino  laQUOBs  <8=»236{1)— Imjcgal 
Disposition— SxmficiENCT  or  Evidence. 

Bvidence  held  sufficient  to  sustain  convic- 
tion for  an  illegal  disposition  of  whisky,  in  that 
defendant  and  one  acting  with  him  gave  it  to 
persons  for  assistance  in  i^lotlng  his  (defend- 
ant's) automoMIe,  loaded  with  whisky. 

Appeal  from  Circuit  Court,  White  Com^ 
ty;   J.  M.  Jackson,  Judge. 

Boy  Webb  was  conTlcted  of  illegally  dis- 
posing  of  alcoholic  liquors,  and  he  appeals. 
Affirmed. 

The  section  of  the  statute  under  whidi  the 
Indictment  in  this  case  was  returned  reads 
as  follows: 

"After  January  1,  1916,  it  shall  be  unlawful 
for  any  person,  firm  or  corporation  to  manu- 
facture, sell  or  give  away,  or  be  interested,  di- 
rectly or  indirectly,  in  the  manufacture,  sale  or 
giving  away  of  any  alcoholic,  vinous,  malt,  spir- 
ituous or  fermented  liquors  or  any  compound 
or  preparation  thereof,  commonly  called  tonioa, 
bitters  or  medicated  liquors  within  the  state  of 
Arkansas."     Acts  1916,  p.  9& 

Eb  Boles,  a  witness  for  the  state,  testified 
that  he  saw  the  defendant  and  a  companion 
named  Lexington  In  an  automobile  on  the 
24th  day  of  December,  1918;  that  they  ask- 
ed how  to  go  to  Bradford,  and  that  he  asked 
them  If  he  could  go  with  them  and  show  them 
the  way;  that  they  replied  that  he  could, 
and  he  rode  with  them  until  their  automo- 
bile broke  down;  that,  whUe  riding  with 
them  in  the  automobile,  they  gave  him  a 
drink  of  whisky  out  of  a  quart  bottle,  and 
that  when  he  and  his  companion  got  ready 
to  leave  they  gare  them  a  pint  apiece ;  that 
the  defendant  and  Lexington  were  both  in 
the  car,  but  that  he  does  not  remember  which 
one  of  them  gave  him  the  whisky;  that  the 
back  end  of  the  automobile  was  loaded,  but 
he  did  not  know  what  it  was  loaded  with. 

On  cross-examination  Boles  testified  that 
he  showed  the  defendant  and  Lexington  how 
to  get  along  the  road  to  Bradford,  and  that 
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they  gave  him  some  whisky,  but  he  did  not 
remember  whether  the  defendant  or  Lexing- 
ton actually  handed  him  the  whisky. 

T.  O.  Plant,  the  sheriff  of  White  county, 
testlfled  that  he  arrested  the  defendant  Just 
north  of  Bradford,  in  White  county,  on 
Christmas  day  In  1918;  that  the  defendant 
was  in  charge  of  an  automobile  which  was 
filled  with  whisky;  that  It  contained  about 
324  pints  and  20  some  odd  quarts;  that,  at 
the  time  the  defendant  was  arrested,  Lexing- 
ton had  gone  to  Little  Kock  for  repairs  on 
the  car. 

Eoy  Webb,  the  defendant,  testlfled  for 
himself.  He  admitted  that  he  was  in  the  car, 
and  that  he  had  gone  to  St  Louis  to  drive 
the  car  back  for  Lexington.  He  stated  that 
before  they  got  to  Bradford,  In  White  coun- 
ty, they  met  some  men  who  wanted  to  ride 
to  town,  and  Lexington  let  them  ride;  that 
Lexington  took  out  a  quart  of  whisky,  and 
he  and  the  men  drank  together;  the  de- 
fendant did  not  drink;  that,  when  the  car 
broke  down,  Lexington  took  out  two  pints 
of  whisky  and  gave  each  one  of  them  a  pint; 
that  he  did  not  have  any  interest  in  the 
whisky;  that  he  had  been  driving  into  the 
state  secondhand  automobiles  for  Lexington 
for  about  three  months,  which  had  been  pur- 
chased outside  of  the  state;  that  he  went 
to  St.  Louis  with  licxlngton  for  the  purpose 
of  driving  the  car  back. 

On  cross-examination  he  admitted  that  he 
tried  to  escape  as  soon  as  he  was  placed  in 
Jail;  that  he  had  some  saws,  which  he 
brought  to  the  Jail  and  gave  to  the  other 
prisoners.  It  was  shown  that  when  the  car 
brq^e  down  the  whisky  was  taken  out  of  it 
and  placed  in  a  house  near  by,  and  that  the 
defesidant  was  placed  in  charge  of  the  car 
and  the  wtalaky.  The  defendant  admitted 
on  eros^examlnatton  that  some  men  came  up 
there  and  tO(^  whisky  away  from  the  house 
while  he  was  in  charge  of  tt,  but  that  it  was 
not  -his  whisky. 

The  Jury  returned  a  verdict  of  guilty,  and 
from  the  judgment  rendered  the  defendant 
has  appealed. 

W.  F.  Terral,  of  little  Rock,  for  appellant 
Gardner  K.  Oliphlnt,  of  Little  Rock,  ami- 
cus curite. 

Jno.  D.  Arbuckle,  Atty.  Oen.,  and  Robert 
0.  Knox,  Asst  Atty.  Gen.,  for  the  State. 
* 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  first  earnestly  Insisted  by 
counsel  for  the  defendant  that  the  court 
erred  In  permitting  the  prosecuting  attorney 
to  ask  the  defendant  of  he  had  not  tried  to 
escape,  and  if  be  had  not  brought  some  saws 
Into  the  Jail  and  given  them  to  the  other  pris- 
oners for  the  purpose  of  escaping.  It  ap- 
pears from  the  record  that  the  defendant 
was  first  arrested  near  Bradford,  in  White 
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county,  aud  subsequently  released  from  cus- 
tody. He  was  arrested  again  at  Little  Rock, 
charged  with  the  same  crime,  and  carried 
to  White  county,  and  placed  In  the  Jail  thera 
He  was  asked  if  he  bad  not  tried  to  escape, 
and  answered  that  he  had  not.  He  was  al- 
so asked  if  be  had  not  carried  saws  into  tbfl 
Jail  and  given  them  to  the  other  prisoners. 
He  replied  that  he  had  not;  that  he  Just  car- 
ried the  saws  into  the  Jail  and  laid  tbem 
down,  and  they  had  picked  them  up.  He  was 
asked  how  many  saws  he  brought  into  the 
Jail,  and  he  answered,  "three."  There  was 
no  error  In  the  admission  of  this  testimony. 
It  is  true,  as  contended  by  counsel  for  the 
defendant,  that  the  court  has  uniformly  held 
that  the  state  cannot  resort  to  the  bad  char- 
acter of  the  accused  as  a  circumstance  from 
which  to  Infer  guilt.  The  reason  is  that 
such  testimony  is  not  evidence  of  the  de- 
fendant's guilt,  and  that  it  might  result  In 
his  being  overwhelmed  by  prejudice,  instead 
Of  being  tried  upon  the  evidence  aflBrmatlvely 
showing  his  guilt  of  the  offense  with  whidi 
he  is  charged. 

The  evidence  objected  to  was  not  admit- 
ted for  this  purpose,  and  the  decision  of  that 
point  is  not  before  us.  The  witness  took 
the  stand  in  his  own  behalf,  and  the  ques- 
tions were  asked  him  on  cross-examination. 
When  he  took  the  witness  stand  himself,  he 
was  subject  to  all  the  rules  of  examination 
and  Impeachment  of  any  other  witness.  The 
court  has  frequently  h^d  that  a  witness  may 
be  cross-examined  as  to  his  particular  acts 
or  conduct  that  are  relevant  to  the  Impeach- 
ment of  his  character  for  truth,  although 
they  are  wholly  disconnected  with  the  c%n8e 
on  triaL  Great  latitude  Is  allowed  In  the 
cross-examination  of  a  witness  touching  his 
conduct  and  habits,  so  as  to  reflect  light  up- 
on his  crediblUty.  Rhea  v.  State,  104  Ark. 
162,  181,  147  S.  W.  463;  Turner  t.  States 
128  Ark.  565,  195  S.  W.  5;  Ware  ▼.  State, 
91  Ark.  655,  121  S.  W.  927;  McAlteter  t. 
State,  99  Ark.  604,  139  S.  W.  684. 

[2]  It  Is  next  insisted  by  counsel  for  the 
defendant  that  the  evidence  is  not  legally 
sufficient  to  support  the  verdict.  It  Is  the 
contention  of  counsel  for  the  defendant  that 
the  statute  whleh  we  have  copied  above  Is 
directed  against  a  gift  of  liquor  as  a  subter- 


fuge to  evade  the  prohibition  against  sell- 
ing It. 

On  the  other  hand.  It  Is  contended  by  the 
Attorney  Oeneral  that  a  gift  of  liquor,  made 
solely  as  a  matter  of  courtesy  or  act  of  hos- 
pitality, or  the  like,  is  within  the  prohibition 
of  the  statute.  We  do  not  deem  it  necessary 
to  decide  this  question,  for,  if  it  be  assumed 
that  the  defendant's  construction  of  the  stat- 
ute is  correct;  still  the  evidence  adduced  by 
the  state  was  sufficient  to  support  a  ver- 
dict of  guilty. 

It  is  tbe  contention  of  the  defendant  tbat 
he  was  not  interested  in  the  sale  or  giving 
away  of  the  liquor,  and  was  only  hired  to 
drive  the  automobile  back  into  the  state. 

On  the  part  of  the  state  it  was  shown  that 
a  considerable  quantity  of  whisky  in  quart 
and  pint  bottles  was  in  the  automobile,  and 
that  the  prosecuting  witness  and  bis  com- 
panion were  dlrectlug  the  operators  of  the 
automobile  along  the  road  until  the  automo- 
bile broke  down.  When  tbey  separated, 
they  were  each  handed  a  pint  bottle  of  whis- 
ky, and  they  had  also  been  given  some  drinks 
out  of  a  quart  bottle.  The  Jury  might  have 
inferred  that  the  whisky  was  given  tbem  in 
exchange  for  their  ^services  in  piloting  tbe 
automobile  to  Bradford.  Tbe  defendant  was 
found  In  charge  of  the  whisky,  and  admitted 
that  people  went  into  the  house  where  it  was 
stored  and  took  away  bottles  while  it  was  In 
his  charg&  He  also  admitted  that  his  com- 
panion had  been  going  out  of  the  state  for 
some  months  and  buying  secondhand  auto- 
mobiles, and  that  be  had  been  driving  them 
back  into  the  state.  He  does  not  state 
whether  all  these  secondhand  automobiles 
contained  whisky,  as  did  the  one  In  the  In- 
stant case.  Certainly  the  Jury  would  have 
been  warranted  In  finding  Lexington — had 
he  been  on  trial — guilty  of  tbe  Illegal  traffic 
in  whisky. 

When  all  the  surrounding  circumstances 
are  considered,  the  Jury  was  Justified  in 
finding  that  the  defendant  was  also  interest- 
ed in  the  giving  away  of  the  whisky,  and  con- 
sequently the  Jury  was  Justified  In  flnding 
him  guUty  under  his  own  construction  of  Uie 
statute. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 
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(Court  of  Appeals  of  Kentadc7>    Jvaa  18, 
1919.) 

1.  DxxDS    »=»118— I  NBu  yriciEWOT   of   Pabol 
Evidence  to  BxFLAnr  Dbbobiftion. 

Deed  contalninf  deacription,  "Beginninr  at 
a  big  rock  at  B.'s  mill  Beat,  running  up  Wooten'a 
creek  ao  as  to  hold  all  the  land  owned  by  said 
W.  on  the  side  of  the  creek  that  said  R.  holds," 
was  insufSdent,  in  absence  of  evidence  identify- 
ing any  "big  rock"  or  place  where  B.'s  mill  site 
was,  or  on  which  side  of  the  creek  B.  held,  or 
what  land,  if  any,  W.  had  on  dther  aide  ci 
creek. 

2.  Trespass   «b62— OoirvsBaoif  OT  Tivbkb 
— OwRSB's  Mbasubi  of  Dauaoes. 

Owner's  measore  of  damages  for  timber  ent 
from  bis  land  is  the  reasonable  fair  market  val- 
ne  of  timber  at  the  time  and  place  it  was  cnt 

Appeal  from  Clrcait  Court,  Lealie  County. 

Action  by  Larkln  Lewia  against  John  B. 
Hendrlz.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Beversed.  wltb  instructions. 

L«wls  Se  Lewis  and  Cleon  E.  Calvert,  all  of 
Eyden,  for  api>ellant 

J.  B.  Mlniard  and  Ij.  D.  Lewis,  both  of  Hy- 
den,  for  appellee. 

QTJIK,  J.  The  appellee,  claiming  to  be  the 
owner  of  certain  property  on  the  waters  of 
Wooten  creek  of  Cutshln  and  the  middle  fork 
of  the  Kentucky  river,  filed  this  suit,  claiming 
that  appellant  had  entered  upon  his  land  and 
removed  therefrom  and  converted  to  his  own 
use  certain  trees  of  the  aggregate  value  of 
$87. 

The  allegations  of  the  petition  as  amended 
were  denied  by  appellant,  who  in  turn  assert- 
ed ownership  of  the  land  from  which  the 
trees  were  removed.  It  is  further  alleged  in 
the  answer  that  the  boundary  or  land 
claimed  by  appellant  laps  upon  and  Inter- 
feres with  the  appellee's  boundary  as  set 
out  in  the  petition. 

The  case  was  submitted  to  a  Jury,  who 
found  in  appellee's  ftiyor  In  the  sum  of  |40, 
and  from  this  judgment  appellant  has  ap- 
pealed. 

Appellee  claimed:  (1)  Under  what  Is' 
known  as  the  Hiram  Wooten  Patent  No.  8301 ; 
(2)  a  deed  from  Wooten  to  Reuben  Bailey; 
and  (3)  a  deed  from  the  latter  to  appellee. 
There  Is  no  contest  about  the  patoit,  which 
contains  100  acres.  The  deed  from  Wooten 
tp  Bailey  embraced  75  acres  of  the  Wooten 
I>atent,  the  description  In  the  deed  being  as 
follows: 

"Beginning  at  a  big  ro^  at  James  Bailey's 
mill  seat,  running  np  Wooten'a  creek  ao  as  to 
hold  all  the  land  owned  by  said  Hiram  Wooten 


Ml  the  side  of  the  creek  &tX  said  Beuben  Bailey 

holds." 

This  statement  appears  In  appellant's  brief: 

"The  locality  mentioned  ia  one  aide  or  the 
other  of  Wooten's  creek,  we  don't  Imow  whidi, 
and  neither  will  the  court." 

And  then  counsel  adds; 

"There  is  nothing  In  evidence  identifying  any 
njig  rock'  or  the  place  where  James  Bailey's 
mill  site  was,  or  on  which  side  of  the  creek 
Beuben  Bailey  held,  or  what  land.  If  any,  Hi- 
ram Wooten  liad  on  either  aide  of  the  creek." 

[1]  With  this  statement  we  agree.  Appel- 
lee has  not  shown  title  or  right  in  himself, 
either  by  ownership  or  possession  of  the  prop- 
ecty  from  which  he  claims  the  trees  were  re- 
moved, and  in  the  absence  of  this  proof  the 
court  should  have  directed  a  verdict  for  ap- 
pellant. 

The  question  is  raised  as  to  whether  the 
description  In  the  deM  from  Wooten  to  Bail- 
ey is  sufficient.  The  rule  on  this  subject  Is 
thus  stated  in  Bates  v.  Harris,  144  Ey.  399, 
188  S.  W.  276,  86  U  B.  A.  (N.  a)  154: 

""That  where  the  writing  within  itaelf,  or  by 
reference  to  other  writinga,  contains  sufficient 
data  so  that  by  the  aid  of  parol  evidence  no 
question  as  to  the  Intention  of  the  parties  can 
arise,  it  is  sufficient.  The  most  specific  and 
precise  description  of  the  properly  requires 
some  parol  proof  to  complete  its  identification. 
A  more  general  description  requires  more. 
When  all  the  circumstances  of  possession,  own- 
ership, situation  of  the  parties  and  their  rela- 
tions to  each  other  and  to  the  property,  as 
they  were  when  the  negotiations  took  place  and 
the  writings  made,  are  disclosed,  if  the  meaning 
and  application  of  the  writing,  read  in  the  light 
of  these  drcnmstances,  are  certain  and  plain, 
the  parties  will  be  bound  by  it  aa  a  sufficient 
written  contract  w  memorandum  of  their  agree- 
ment." Wood  on  Statute  of  Frauds,  |  353; 
Mead  v.  Parker,  115  Mass.  413,  16  Am.  Rep. 
110;  Hydcn  v.  Perkins  et  al.,  110  Ky.  188,  83 
Sw  W.  128,  28  Ky.  Law  Rep.  1099. 

After  referring  to  a  number  of  other  casea^ 
the  court  then  states: 

"In  all  such  cases  parol  evidence  was  admit- 
ted not  to  identify,  but  to  designate,  the  sub- 
ject-matter, already  identified  in  the  minds  of 
the  parties,  in  the  language  of  the  contract 
when  read  in  the  light  of  the  facts." 

The  deed  to  Bailey  conveyed  76  acres  on 
the  side  of  the  creek  on  which  Reuben  Bailey 
holds,  and  frcHU  a  map  filed  in  the  record, 
taking  Cane  branch  as  a  dividing  line,  the 
major  portion  of  the  Wooten  patent  appears 
to  be  to  the  west  of  said  branch ;  hence  the 
75  acres  would  not  include  the  property  In 
contest,  as  the  location  of  the  trees  is  to  the 
east  of  the  branch.  There  is  not  sufficient 
proof  to  enable  the  court  to  locate,  with  any 
degree  of  certainty  or  definlteness,  the  Woot- 


aFot  oUier  cues  m«  same  topic  and  KBT-NOUBER  In  all  K«r-Numb«red  OlswU  and  Indexw 


Digitized  by 


Google 


STO 


212  SODTUWBSTEISN  BBPORTBB 


(Ky. 


en  patent  The  anrreyor  appointed  by  the 
court  has  explained  the  map  in  detail,  and 
has  indicated  thereon  the  Wooten  surrey  as 
contended  by  the  appellee,  and  also  accord- 
ing to  the  contention  of  the  appellant,  and  he 
Is  in  donbt  aa  to  which  is  correct  The  map 
gives  the  location  o£  the  trees. 

[2]  Instruction  1,  given  by  the  court  Is  al- 
so complained  of.  If  upon  a  retrial  of  this 
case  the  evidence  is  the  same  as  on -the  first 
trial,  the  court  wUl  give  a  directed  verdict 
for  the  appellant  but  if  the  appellee,  in  ad- 
dition to  the  evidence  nop-  in  the  record,  in- 
troduced proof  showing  that  the  75  acres  c(«- 
reyed  by  Wooten  to  Bailey,  through  wbom  he 
claims,  embrace  the  land  from  which  the 
trees  were  removed,  the  court  will  submit 
the  case  to  the  jury,  and  will  modify  instruc- 
tion Mo.  1,  given  on  the  first  trial,  so  that  It 
will  read  as  follows: 

"If  you  believe  from  the  evidence  in  this  case 
that  the  timber  sued  for  and  described  in  the 
evidence  or  some  portions  of  said  timber  was 
cut  from  the  land  embraced  in  the  Hiram  Woot- 
en survey  dated  February  27,  1845,  also  from 
the  land  embraced  in  the  deed  from  Hiram 
Wooten  to  Reuben  Bailey,  dated  December  29, 
1866,  both  of  which  were  introduced  in  evidence, 
then  yon  will  find  for  the  plaintiff,  Larkin  Lew- 
is,, the  reasonable  fair  market  value  of  such  tim- 
ber at  the  time  and  place  it  was  cut  as  you 
sball  believe  from  the  evidence  was  cut  from 
the  land  embraced  in  said  survey  and  deed,  not 
to  exceed  $87,  the  amount  sued  for,-  and  unless 
.vou  so  believe  you  will  find  for  the  defendant," 

For  the  reasons  Indicated,  the  Judgment  of 
the  lower  court  Is  reversed,  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


NUNAN  V.  BENNETT. 
(Court  of  Appeals  of  Kentucky.    June  6,  1919.) 

1.  Landlobd  and  Tenant  <S=>166(9)— Daic- 
AGE  BY  Wateb  Pipes— LrABiLrrr  of  Ten- 
ant. 

Where  upper  tenant  negligently  causes 
water  to  flow  into  premises  of  tenant  below, 
he,  and  not  the  landlord,  is  liable  for'  the  re- 
sulting damages,  especially  so  where  the  plumb- 
ing in  the  upper  apartment  was  in  the  upper 
tenant's  exclusive  control. 

2.  Neoljqence  ^='59— "Pboxikatx  CAT7SB." 
To  warrant  a  finding  that  negligence  is  the 

proximate  cause  of  an  injury,  it  must  appear 
tliat  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  attending 
circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  IHirases,  First  and  Second  Series,  Proxi- 
mate Cause.] 


3.  Neouobnce  ^=>5&— Liabujtt  roB  Re- 
mote Nebuoencs— Natdsai,  ajtd  Pboba- 
blb  conseqxierces. 

To  fix  liability  for  remote  negligence,  the 
injury  must  be  one  that  under  all  the  circum- 
stances might  have  been  reasonably  foreseen  or 
anticipated  by  a  person  of  ordinary  prudence 
to  flow  from  or  be  the  natural  and  probable 
consequence  of  the  first  negligent  act 

4.  Negliqehob  €=>56(1)— Pboxqiate  Cause— 
Pboximity  of  Timb  OB  Space. 

Proximity  In  point  of  time  or  space  is  not 
an  element  of  proximate  cause  of  an  injuiy. 

6.  Neougence  «=»61(1)— Pboximate  Cause 
— Remoteness  of  Injubt  —  Intkbtenino 
Acts. 

One  will  not  be  excused  on  tlie  ground  of 
the  remoteness  of  injury  if  Iiis  negligoit  act, 
combined  with  an  intervening  act  for  which  he 
was  not  responsible,  produced  the  injury,  where 
such  intervening  act  alone  would  not  liave  suf- 
ficed to  produce  the  injury. 

6.  LiANDIABD  AND  TENANT  «»ie6(9)— Imu- 
BT    TO    PBEiaSES    FboU    WatEB— LIABILTTY 

OF  Landlobd— PsoxntATE  Oacbb. 
Where  landlord  and  tenant  of  ground  floor, 
in  part  of  basement  of  which  the  cut-off  of  the 
main  water  pipe  was  located,  agreed  that  land- 
lord might  turn  off  water  at  night  and  where 
that  was  done  and  tenant  of  apartment  above, 
on  finding  water  turned  off,  left  faucets  open, 
and  when  landlord  had  water  turned  on  in 
morning  it  leaked  through  ceiling  of  first  floor 
and  damaged  lower  tenant's  goods,  the  land- 
lord's acts  were  not  proximate  cause  of  dam- 
age. 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  Grace  G.  Bennett  against  Jaibn 
F.  Nunan,  and  one  Agee.  Judgment  for  de- 
fendant Agee,  dismissing  the  petition  as  to 
him,  and  judgment  for  plaintiff  against  de- 
fendant Nunan,  and  he  appeala  Reversed, 
with  directions  to  sustain  defendant's  mo- 
tion for  a  peremptory  Instruction  If  the  evi- 
dence upon  another  trial  should  be  substan- 
tially the  same  as  upon  the  first  triaL 

J.  M.  Benton,  of  Winchester,  for  appel- 
lant 

R.  O.  Oldham  and  hays  St  Hays,  both  of 
Winchester,  for  appellee. 

THOMAS,  J.  Appellant  and  defendant  be- 
low, Jolm  F.  Nunan,  was  the  owner  of  a 
tliree-story  business  building  In  the  dty  of 
Winchester,  Ky.,  with  a  basement  The 
ground  floor  was  occupied  by  appellee  and 
plaintiff  below  as  a  millinery  store.  The 
second  and  third  stories  of  the  building  were 
fitted  up  as  apartments,  and  occupied  by 
other  tenants  aa  dw^ings,  which  fact  was 
known  by  plaintift  at  the  time  she  rented 
the  storeroom  from  defendant 

The  main  water  pipes  conducting  water  for 
aU  parts  of  the  building  entered  the  base- 
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ment,  and  seinrato  ptpes  fnmlalied  each 
story  with  Trafter.  The  cut-off  of  the  main 
pipe  famlEiiiiig  water  to  the  bnlldlng  was 
located  In  that  TpAvt  of  the  basement  rented 
by  plaintiff  In  connection  with  the  store- 
room. In  the  rental  contract  plaintiff  stipu- 
lated and  bound  herself  to  take  care  of  the 
plumbing  of  the  leased  building,  and  to 
cut  off  the  water  "at  any  time  It  may  be- 
come necessary  to  do  so  to  prevent  freezing," 
and  to  allow  the  toiants  occupying  the  other 
two  stories  access  to  the  basement  for  the 
purpose  of  cutting  off  the  water  from  their 
apartments  when  it  was  necessary  for  any 
purpose  to  do  so,  and  that  If  she  should  fall 
to  do  as  agreed  she  would  be  liable  for  the 
damage  to  the  plumbing  occasioned  by  such 
failure. 

A  short  while  prior  to  February  3,  1917, 
plaintiff  made  complaint  to  defendant  about 
some  defects  in  the' plumbing  In  the  stories 
aboye  her,  because  of  which  there  had  been 
a  slight  leakage  In  some  part  of  the  prem- 
ises rented  by  her,  and  it  was  then  sug- 
gested by  the  defendant  that.  Inasmuch  as 
the  weather  was  extremely  cold,  It  would  be 
best  to  tarn  the  water  off  throughout  the 
building  for  the  night,  and  we  think  the  evi- 
dence is  sufficient  to  show  that  plaintiff 
agreed  to  this.  At  any  rate  she  knew  that 
defendant  was  going  to  hare  it  done,  and 
consented  thereto.  Accordingly,  between  B 
and  7  o'clock  defendant  had  his  servant  to 
go  Into  the  basement  and  turn  the  water  off. 
The  apartment  on  the  second  floor  was  oc- 
cupied by  a  man  by  tlie  name  of  Agee,  who 
was  not  at  home  at  the  time,  but  returned 
about  10  o'clock  that  night,  and,  finding  the 
water  turned  off,  he  left  some  of  his  faucets 
or  other  apertures  of  the  pipes  In  his  prem- 
ises open,  so  as  to  permit  the  water  when 
tamed  on  to  ran  oat  upon  the  floor.  Oa  the 
next  morning  between  8:30  and  9  o'doek,  nn- 
der  instrnctions  from  defendant,,  his  servant 
tamed  the  water  on  throughout  tbe  building 
from  the  basement,  and  it  ran  oat  tbrougli 
the  unclosed  openings  in  tbe  second  story, 
and  leaked  throng  the  floor  and  ceUlng  of 
the  first  story,  and  damaged  the  goods  of 
plaintiff,  to  recover  for  which  she  filed  this 
suit,  and  upon  trial  recovered  a  Judgment 
for  $2,250.  to  reverse  which  defendant  prose- 
cutes tlxis  appeaL 

Agee  was  made  a  defendant,  but  ander  the 
,  instructlMis  of  the  court  a  verdict  was  re- 
tamed  in  bis  favor,  upon  which  Judgment 
was  rendered,  dismissing  the  petition  as  to 
lilm,  and  that  Judgment  is  not  here  for  re- 
view. 

Tlie  negligence  charged  in  tbe  petition  was 
that  defendant  had  wrongfully  and  negli- 
gently gone  Into  the  basement  and  turned 
the  water  off,  and  in  tbe  same  way  caused 
it  to  be  tamed  on  the  next  morning,  and  the 
Injury  sued  for  was  the  proximate  result  of 
such  negligence. 


Defendant's  answer  denied  the  negligence, 
as  well  as  the  amoont  of  damages  claimed. 
A  number  of  alleged  errors  are  relied  on  to 
reverse  tbe  Judgment,  bat  we  deem  it  un- 
necessary to  notice,  and  we  do  not  deter- 
mine on  this  appeal  any  of  them  except  the 
one  complaining  of  the  refusal  of  the  court 
to  direct  a  verdict  in  defendant's  favor  upon 
the  ground  that  the  negllgenoe  complained 
of,  if  any,  was  not  the  proximate  cause  of  / 
the  damage  sued  for,  i.  e.,  that  the  injury  to 
plaintiff's  goods  was  too  far  removed  from 
the  acts  of  defendant  complained  of  to  make 
it  tbe  proximate  result  of  such  acts. 

[1]  It. will  no  doubt  be  conceded  that  to 
entitle  one  to  recover  from  another  upon 
the  ground  of  negligence  the  latter  must 
have  (1)  failed  to  exercise  tbe  proper  care  In 
the  discharge  of  some  duty  which  he  owed 
the  former;  (2)  that  damages  must  have  re- 
sulted from  such  failure;  and  (3)  that  such 
damages  most  have  been  the  proximate  re- 
sult of  the  negligent  acts  complained  of. 
Unless  each  of  these  elements  coexist  there 
can  be  no  recovery.  Conceding  then  for  the 
purposes  of  this  case  that  the  record  presents 
facts  sufficient  to  authorize  a  finding  in  favor 
of  plaintiff  on  the  first  two  essentials,  it  re- 
mains to  be  seen  whether  the  third  one  ander 
the  testimony  may  be  said  to  exist  in  this 
case. 

At  the  outset  it  is  admitted  that  the  leak- 
age complained  of,  and  which  produced  the 
damages  sued  for,  was  not  caused  by  any 
bursting  of  pipes  or  defective  plumbing,  so 
that  the  general  principles  of  law  as  be- 
tween landlord  and  tenant  with  reference  to 
such  matters  have  no  application  to  the  facts 
of  this  case.  Nor  is  it  Insisted  that  it  was 
any  part  of  the  duty  of  defendant  to  see  to 
it  that  the  upper  tenants  in  his  premises 
would  keep  the  faucets  and  plumbing  in  their 
apartments  closed  so  as  to  prevent  any  leak- 
ing upon  the  tenant  below.  On  the  contrary, 
the  law  Is  well  settled  tbat  an  upper  tenant, 
who  negligently  causes  water  to  fiow  upon 
his  neight)or  below,  is  liable  for  the  dam- 
ages produced,  and  especially  so  if  the 
plumbing  in  his  apartment  was  under  his 
exclusive  control,  as  was  true  with  reference 
to  the  tenants  on  the  second  and  third  floors 
of  defendant's  bnlldlng  In  this  case.  So  that, 
if  plaintiff's  damage  was  produced  by  any 
such  negligent  act  of  a  tenant  above  her, 
there  could  be  no  escape  from  the  conclu- 
sion that  such  negligent  act  was  the  direct 
producing  and  immediate  cause  of  the  injury. 
But  whether  it  was  such  an  indejjendent  and 
Intervening  cause  as  to  relieve  the  alleged 
negligence  of  defendant  in  turning  on  the 
water  from  being  the  proximate  cause  of 
the  injurs'  Is  the  question  to  be  determined. 

[2]  Courts  have  experienced  great  diffi- 
culty In  defining  with  exact  precision  the 
term  "proximate  cause."  This  court  in  the 
city  of  Louisville  v.  Hart's  Adm'r,  143  Ky. 
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171,  138  S,  W.  212,  86  I«.  R.  A.  (N.  S.)  207, 
approved  the  definition  ot  Judge  Gooley  that 
proximate  cause  must  "be  the  legitimate  se- 
quence of  the  thing  amiss.  In  other  words, 
the  law  always  refers  the  Injury  to  the 
proximate,  not  the  remote,  cause,"  and  this 
definition  was  quoted  with  approval  In  the 
case  of  Paducah  Traction  Go.  v.  Weltlauf, 
176  Ky.  82,  195  S.  W.  99.  L.  R.  A.  1917F, 
353.  Bnt  this  definition,  It  must  be  con- 
ceded, is  not  very  clarifying,  since  it  is  about 
as  difficult  to  determine  what  Is  "the  legiti- 
mate sequence"  as  it  is  to  determine  the  d^- 
nitlon  of  "proximate  cause."  And  so  in  the 
last  case  referred  to  this  court  quoted  with 
approval  from  the  case  of  Milwaukee  &  St. 
Paul  R.  R.  Oo.  y.  Kellogg,  94  U.  B.  469,  24 
li.  Ed.  256,  this  excerpt: 

"The  qnestion  always  la:  Was,  there  an  un- 
broken connection  between  the  wrongful  act 
and  the  injury,  a  continnons  operation?  Did 
the  facts  constltnte  a  eontinuouB  snceeasion  of 
events,  so  linked  together  as  to  make  a  natnral 
whole,  or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the  in> 
jury?  It  is  admitted  that  the  rule  is  difficult 
of  application.  Bat  it  ia  generally  held  that, 
in  order  to  warrant  a  finding  that  qegUgence, 
or  an  act  not  amounting  to  wanton  wrong,  ia 
the  proximate  cause  *of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances." 

Some  courts  deny  that  the  injury  in  order 
to  be  the  proximate  result  of  the  negligence 
"ought  to  have  been  foireseen  in  the  light  of 
the  attending  circumstances"  as  contained 
In  the  above  quotation,  but  most  of  the 
courts,  including  our  own,  Incorporate  that 
element  in  the  definition.  The  confusion 
seems  to  have  grown  out  of  the  failure  to 
distinguish  between  an  injury  directly  pro- 
duced by  the  negligence  complained  of  and 
one  which  is  indirectly  or  remotely  produced. 
If  the  injury  is  the  direct  result  of  the 
alleged  negligence,  the  latter  may  be  said 
In  all  cases  to  be  the  proximate  cause  of  the 
injury,  although  it  may  not  have  been  fore- 
seen in  the  light  of  the  attending  circum- 
stances. If,  however,  the  injury  is  only  the 
indirect  or  remote  result  of  the  alleged  negli- 
gence, then  it  must  have  been  foreseen  or 
anticipated  in  the  light  of  the  circumstances. 
li.  &  N.  R.  R.  Co.  ▼.  Wright,  183  Ky.  634, 
210  S.  W.  184. 

13]  Further  illustrating  the  position  of 
this  court  with  reference  to  the  true  scope 
and  meaning  of  the  term  "proximate  cause" 
in  the  case  of  Gosney  v.  U  &  N.  R.  R.  Co.. 
169  Ky.  323,  183  S.  W.  538,  U  R.  A.  1916E!, 
458,  quoting  from  Sydnor  v.  Arnolds  122  Ky. 
662,  92  S.  W.  289,  we  said: 

"The  weight  of  authority  seems  to  be  against 
holding  a  defendant  liable  for  all  the  conae- 


quenoes  of  hla  wrongfalaeta  when  they  are 
such  as  no  hnman  being,  even  with  the  fullest 
knowledge  of  the  drcumstancea,  wonU  have 
considered  likely  to  occur,  and  the  rule  is  well 
settled  that  to  fix  liability  upon  a  person  for 
remote  negligence  the  injury  complained  of 
must  be  one  that  under  all  the  circumstances 
might  have  been  reasonably  foreseen  or  antici- 
pated by  a  person  of  ordinary  prudence  to  flow 
from  or  be  the  natural  and  probable  conse- 
quence of  the  first  negligent  or  wiongfol  act 
These  views  are  fully  supported  and  illustrated 
in  the  following  authorities :  Shearman  &  Red- 
field  on  Negligence,  g  28;  Southern  Ry.  Go.  ▼. 
Webb  [116  Ga.  152]  42  S.  E.  395,  59  L.  R.  A. 
109;  Cole  V.  German  Savings  &  Loan  Sodety, 
124  Fed.  113,  59  C.  C.  A.  593,  63  L.  R.  A- 
416;  Bransom  v.  Lebrot,  81  Ky.  638,  5  Ky. 
Law  Rep.  827,  50  Am.  Rep.  193;  Louisville  Gas 
Co.  V.  Gutenkuntz,  82  Ky.  432, 6  Ky.  Law  Rep. 
464;  Davis  v.  Chicago,  Milwaukee  &  St.  Paul 
R.  Co.,  93  Wis.  470,  67  N.  W.  16.  1132,  33  L. 
R.  A.  654,  57  Am.  St.  Rep.  935;  Wood  ▼. 
Pennsylvania  R,  Co.,  177  Pa.  306,  35  AtL 
699,  35  L.  R.  A.  199,  55  Am.  St  Rep.  728; 
Dickson  V.  Omaha  &  St  L.  By.  Co.  [124  Mo. 
140]  27  S.  W.  476,  25  L.  R.  A.  320,  46  Am. 
St  Rep.  429 ;  Western.  Ry.  v.  Mutch  [97  Ala. 
194]  11  South.  894,  21  L.  H.  A.  316,  38  Am. 
St  Rep.  179;  Oonsales  v.  City  of  Galveston 
[84  Tex.  3]  19  S.  W.  284,  81  Am.  St  -Rep.  17; 
Reid  V.  Evansville  R.  Oo.  [10  Ind.  App.  385] 
85  N.  E.  703,  33  Am.  St.  Rep.  391;  Huber  t. 
La  Crosse  City  Ry.  Co.  [92  Wis.  636]  66  N.  W. 
708,  31  L.  R.  A.  583,  53  Am.  St  Rep.  940; 
Burger  v.  Missouri  Pacific  Ry.  Co.  [112  Mo. 
238]  20  S.  W.  439,  34  Am.  St  Rep.  379;  Am. 
&  Eng.  Ency.  of  Law,  vol.  16;  Gilson  v,  Del- 
aware &  Hudson  Canal  Co.  [65  Vt  213]  26  Atl. 
70,  86  Am.  St  Rep.  802;  Watson,  Damages 
for  Personal  Injuries,  |g  28,  68." 


Other  cases  bearing  upon  the  question  are 
Louisville  Home  Telephone  Co.  v.  Gasper, 
123  Ky.  128,  93  S.  W.  1057,  9  L.  R  A-  (N.  S.) 
548;  City  of  Lawrenceburg  v.  Lay,  149  Ky. 
490,  149  S.  W.  862,  42  L.  R.  X  (N.  S.)  480. 
Ann.  Cas.  1914A,  1194;  Paducah  Light  4 
Power  Co.  v.  Parkman's  Adm'r,  156  Ky.  197, 
160  S.  W.  931,  62  L.  S.  A.  (N.  S.)  506;  Ste- 
phens V.  Stephttis,  172  Ky.  780.  189  8.  W. 
1143 ;  and  I.  a  R.  R.  Oo.  v.  Skinner's  Adm'x, 
177  Ky.  62, 177  B.  W.  662. 

[4,  S]  All  the  authorities  agree  that  proxim- 
ity in  point  of  time  or  space  does  not  enter 
into  the  case  or  become  an  element  of  the 
definition  or  affect  the  plalntUTs  right  to  re- 
cover. Such  matters  are  of  no  importance 
except  as  they  may  afford  evidence  for  or 
against  proximity  of  causation.  Nor  will  the 
defendant  be  excused  on  the  ground  of  re- 
moteness of  injury  If  his  act,  combined  with 
an  Intervening  one  for  which  he  was  not 
responsible,  produced  the  injury,  provided 
such  intervening  act  alone  wonld  not  have 
sufiSiced  to  produce  the  injury. 

This  qualification  is  stated  In  Shearman  & 
Redfield  on  Negligence,  |  88,  In  thia  lan- 
guage: 
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"^t  ia  also  agreed  that  it  the  negligence  «f 
the  defendant  concun  with  the  other  canse  of 
the  injar7,  in  point  of  time  and  place,  or  other- 
wise 80  directly  oontributes  to  the  plaintifTa 
damage  that  it  is  reasoQably  certain  that  the 
other  cause  alone  would  not  have  sufficed  to  pro- 
duce it,  the  defendant  ia  liable  notwithstanding 
he  ma;  not  have  anticipated  or  been  bound  to 
anticipate  the  interference  of  the  superior 
force  which,  concurring  with  hi*  own  negli- 
gence, produced  the  damage." 


[6]  Applying  tlUs  definition  together  with 
the  qoaUflcatioDS  referred  to,  we  And  that 
the  act  of  defotdant  In  both  taniing  off  and 
tnmlng  on  the  water  upon  tli»  occasloa  com- 
plained of  could  not;  and  as  a  matter  of  fact 
did  not,  iModuce  the  Injuiy  complalmwi  of, 
except  for  the  Independent,  wrongful,  and 
n^llgent  act  of  the  tenant,  Agee,  In  leaving 
the  faucets  in  his  apartment  above  plaintiflt 
In  such  condition  as  to  permit  the  overflow 
of  plaintifTB  premises  and  the  consequent 
damage  to  her  goods.  This,  as  We  have 
seen,  was  In  ttself  a  negligent  act  on  the 
part  of  Agee,  and  under  the  foregoing  deflnl- 
tloD  of  proximate  cause,  as  approved  ttf  the 
court,  before  defendant  can  be  helA  liaUa 
for  the  damages  sued  for,  be  must  have.  In 
the  exercise  'of  ordinary  prudence,  antici- 
pated, foreseen,  or  contemplated  the  prob- 
ability of  the  hanpanlag  of  such  negligent 
act  when  be  ordered  and  procured  the  water 
turned  on  the  next  morning,  after  turning  it 
oft  the  night  before.  We  are  convinced  that 
he  was  not  required  to  anticipate  or  fore- 
see any  sntdi  thing.  The  safe^  usual,  and 
natural  condition  In  which  the  water  pipes 
and  faucets  are  maintained  is  for  them  to 
be  kept  closed  so  as  to  prevent  damages 
almost  certain  to  occur  if  they  are  left  open, 
and  we  cannot  conceive  how  it  can  be  in- 
sisted that  prudeace  requires  one  to  antic- 
ipate and  foresee,  not  only  that  another 
would  or  might  act  contrary  to  the  usual  and 
ordinary  course,  but  that  he.  In  order  to  do 
so,  would  commit  a  positive  act  of  negligence 
toward  a  third  person  resulting  In  the  lat- 
ter's  Injury,  and  but  for  which  be  would  not 
have  been  injured.  On  the  contrary,  prudence 
would  more  Ukdy  foresee  and  anticipate 
that  all  persons  will  act  so  as  to  preserve  the 
usual  and  safe  conditions  and  so  as  not  to 
incur  responsibility  to  another  because  of 
negligence.  This  being  true,  it  results  that 
the  alleged  acts  of  negligence  of  defendant 
cannot  be  said  to  be  imder  the  facts  of  this 
case,  the  proximate  cause  of  the  damages 
sued  for. 

We  therefore  conclude  that  the  court 
diould  have  sustained  defendant's  motion 
for  a  peremptory  instruction,  and,  having 
failed  to  do  so,  the  Judgment  Is  reversed, 
with  directions  to  sustain  the  motion  if  the 
evidence  upon  another  trial  Is  substantially 
the  same  as  uixtn  the  first  one. 
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HARDIN  v.  HORN.    FLBTOHBR  v,  JOHN- 
SON.    DEMPSET  v.  0AS8ADT. 

(Court  of  Appeals  of  Kentucky.    June  3,  1919.) 


1.  BLECTIOIts    «=»270  — OOHTTESr  — STATCTB  — 

VAunnT. 
Acts  1918,  e.  IS,  f  11,  providing  that  fai 
contest  over  nomination  or  election  of  an  offi- 
cer, where  the  nomination  or  election  shall  be 
declared  void,  the  candidate  who  has  received 
the  next  highest  number  of  votes  and  who  has 
not  violated  the  provisions  of  the  act  shall  be 
declared  nominated  or  elected,  is  in  contraven- 
tion of  the  Constitution  and  void. 

2.  OFnCBBS  €=955(1)— DlSqUAUi'ICATION  FOB 
OlTICB— Vacanct. 

When  an  election  fpr  an  office  results  in 
the  selection  of  one  who  is  ineligible  or  who  by 
failure  to  comply  with  the  election  laws  had 
forfeited  hi*  right  to  qualify  to  hold  the  office, 
the  result  is  a  vacancy. 

&  Elkcxions  (g=>156— Pbiuabt  Eiucciioxs— 

NOIUNAUON   CKaXUlOATE  —  DVIT   6g    EUtO- 
.XION  COMMiaSIOMEBB— IWJDHOTIOW. 

The  board  of  election  commissioners  must 
(^ve  a  certificate  of  nomination  to  the  candidate - 
at  a  primary  election  who  received  a  majority 
or  plurality  of  the  votes  cast  as  appears  from 
the  tabulated  returns  when  the  candidate  shall 
have  filed  a  post  election  statement  of  his  ex- 
penditures as  provided  by  Acts  1916,  c.  13,  {  4, 
and  if  the  board  should  refuse  to  grant  such  cer- 
tificate, its  members  may  be  required  by  manda- 
tory injnnctien  to  do  so;  the  board  having  no 
discretion. 

4.  ElXOTIONB  9ss>Vl2,  179— NoMINAnon— Ceb- 
nnoAra  —  PaiNTiNa  or  Names — Officiai. 
Duty— CoNTBOT. 
When  a  nomination  certificate  has  been  sea- 
sonably filed  with  the  clerk  of  the  county  court 
or  other  officer.  It  is  the  duty  of  such  officer, 
which  he  may  be  compelled  by  mandatory  in- 
junction  to   perform,    to   cause   the  nominee's 
name  as  it  appears  from  the  certificate  to  be 
printed   for  the   election,  and  neither  commis- 
sioners nor  clerk  can  refuse  to  so  act  except  in 
obedience  to  a  court  judgment  in  an  election  con- 
test declaring  the  certificate  invalid  or  the  nomi- 
nation void. 

6.  E1.BCTI0N8  $=»172  — NOVIHATION  — Pbint- 
INO    OF    NAMJES    trPON    BALLOT— IiBGALlTT— 

DCTT  OF  Offictbs. 

'  The  name  of  one  who  holds  a  certificate  of 
uomiaetion  which  has  not  betta  adjudged  invalid 
is  not  illegally  printed  upon  the  ballot  when  it 
is  done  by  officers  of  the  law  in  performance  of 
their  statutory  duties,  who  have  no  discretion 
in  the  matter,  and  may  be  compelled  by  injunc- 
tion to  act. 

8,  Elkctions   «=»305(6)— Eleotiow  Contest 

-Review— TJnnecebsaby  Qoestions. 

Upon  an  appeal  of  an  election  contest  case, 

where  appellants  are  not  entitled  to  the  offices 

in  controversy,  in  any  event,  it  Is  unneceasary 
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to  consider  TariouB  grounds  of  counter  contest 
presented  against  them. 

7.  EuccnoHs  <3=»278  —  Right  to  Oomssr— 
Right  to  Oitick. 

Although  contestants  are  not  entitled  to  the 
offices  they  seek  through  an  election  contest,  they 
are  entitled  to  contest  the  election  of  defendant 
on  the  ground  of  violation  of  the  Corrupt  Prac- 
tices Act. 

8.  Elections    «=»230,   231— VALiDnr— Iixe- 

QAL        EXPENDITUBES  —  BBIBBBT  —  OOSKTJPT 

Practiobs. 
Prior  to  Corrupt  Practices  Act  there  was 
no  warrant  for  adjudging  an  election  void  for 
failure  of  candidates  elected  to  file  statements 
of  expenditures  or  on  account  of  illegal  use  of 
money  in  election,  unless  there  was  such  bribery 
in  the  conduct  of  the  election  that  neither  party 
could  be  adjudged  to  have  been  fairly  elected 
in  view  of  Ky.  St  {  1606a,  subsec.  12. 

9.  IlLEcmoRB  ^cs>i5l  —  Contest  or  Nomina- 
tion—Time  OF  Filing  Contest, 

Acts  1916,  c  13,  I  4,  relating  to  contest  of 
nominations  and  declaring  that  the  same  shall 
be  declared  void  for  violaticm  of  the  act,  relates 
to  the  nomination,  and  not  to  the  final  election, 
and  in  view  of  Ky.  St  I  1650,  subsecs.  27,  28, 
providing  for  the  time  of  Instituting  contest  and 
their  disposal,  if  advantage  is  not  taken  of  the 
violation  of  the  Corrupt  Practices  Act  in  the 
time  prescribed  for  impeachment  of  the  nomina- 
tion, there  is  no  mactiinery  of  law  by  which  it 
can  IM  done  thereafter. 

10.  Eleotionb   <S=>158,   228— Valideit— Cob- 

BDPT    PbACTICES    ACT— VIOLATIONS   OIF   IiAW 
IN    SECUBINO   NOMINATION. 

The  statute  providing  for  declaring  a  nom- 
ination void  on  account  of  violations  of  the  Cor- 
rupt Practices  Act  means  violations  of  the'  act 
in  securing  the  nomination,  and  the  authority 
it  confers  to  adjudge  an  election  void  therefor 
means  violation  of  the  act  in  securing  the  elec- 
tion, and  not  infractions  of  the  law  committed 
in  securing  the  nomination. 

11.  Elections  «=»287— Contests— Pleadings 
—  Motion  fob  Spechic  Declabation — 
Waiveb. 

Where  the  allegations  in  petitions  for  eon- 
test  of  nominations  and  elections  set  forth  the 
grounds  of  contest  too  generally  and  Indefinitely, 
and  ccHitestants  moved  for  more  specific  dec- 
larations thereof,  which  motions  were  never 
passed  upon,  and  contestees  did  not  seek  the 
judgment  of  the  court  thereon,  the  ground  of 
the  motion  was  waived. 

12.  Elections  «a»2fl6(l)  —  Contest  —  Viola- 
tion OF  COBBUPT  PbACTIOES  AOT— WITNESS- 
ES—EVASIVENESS. 

In  a  contest  of  a  nomination  and  election  to 
public  office,  evasiveness  and  want  of  candor  on 
part  of  a  witness  held  to  create  a  strong  sus- 
picion that  the  contestees  or  one  of  them  fur- 
nished money  to  the  witness,  and  that  it  was 
used  on  his  behalf  or  at  least  with  his  knowl- 
edge for  corrupt  purposes  in  violation  of  elec- 
tion laws,  but  was  insufficient  in  the  absence 
of  affirmative  evidence. 


18.  BuBonoNs  «=»281— VAXiDirr-^ViOLATioN 

OF  COBBUPT  PBACTIOES  AOT— UB  OF  MONET 

BT  Candidate. 
The  use  of  money  either  directly  or  indirect- 
ly by  a  candidate  in  the  promotion  of  his  elec- 
tions, except  for  legitimate  purposes,  would 
forfeit  his  election  under  the  Corrupt  Practices 
Act,  but  to  have  that  effect  its  use  must  have 
been  by  the  candidate  or  in  his  behalf  and  with 
his  knowledge. 

14.  Elections'  «=»231  —  Contest  —  Corbupt 
Practices  Act— Pbomibe  or  Depdttship. 
That  defendant  in  an  election  contest  previ- 
ous to  the  election  had  promised  a  depntyship 
to  a  voter  is  not  a  ground  for  adjudging  liia 
election  void  'under  the  Oormpt  Practices  Act 

Appeal  from  Circuit  Court,  Martin  County. 

Suits  by  B.  F.  Hardin  against  James 
Horn,  also  by  J.  O.  Fletcher  against  U.  G. 
Johnson,  and  also  by  L.  A.  Dempsey  against 
John  S.  Cassady.  From  a  judgment  for  the 
defendants  dismissing  eadi  of  the  actions, 
each  of  the  plaintiffs  have  appealed.  Judg- 
ment In  each  case  affirmed. 

O.  B.  Wheder,  of  Asbland,  and  Jas.  M. 
Flnlay,  of  IneE,  for  appellants. 

Clyde  L.  Miller,  of  Louisa,  and  A.  J.  Kirk, 
of  Paintsvllle,  for  appellees. 

HURT,  J.  These  actions  wer«  prepared, 
heard,  and  determined  together  in  the  trial 
court,  and  from  the  Judgment  rraidered  in 
each  an  appeal  has  been  taken.  Tlie  style 
of  each  action  embraces  two  suits  between 
the  same  parties  in  both  of  which  the  plain- 
tiff below  relied  upon  the  same  cause  of  ac^ 
tlou,  made  the  same  averments,  and  the  de- 
fense consisted  of  the  same  denials  and  tbe 
same  grounds  of  counter  contest  fRie  only 
difference  in  the  suits  is  that  one  of  them 
was  filed  on  the  17th  day  of  November,  1917, 
and  the  other  between  the  same  parties  on 
the  11th  day  of  December,  1917.  The  court 
In  each  case  consolidated  the  two  actions  be- 
tween the  same  parties,  and  tried  them  to- 
gether, although  tbe  latter  action  was  filed 
after  the  time  allowed  by  law  for  making  a 
contest  of  an  election.  The  appellants  were 
plaintiffs  in  the  actions  below,  and  the  ap- 
pellees were  the  defendants. 

The  history  of  the  litigation  1b  that  at  the 
regular  primary  election  held  in  1917  in 
Martin  county  Hardin  and  Horn  were  can- 
didates for  the  nomination  of  the  R^ublican 
party  for  sheriff,  Fletcher  and  Johnson  were 
candidates  for  the  nomination  of  the  same 
party  for  superintendent  of  sdiools,  and 
Dempsey  and  Cassady  were  candidates  for 
the  nomination  of  the  same  party  for 
clerk  of  the  county  court  The  electlcn  re- 
sulted in  Horn,  Johnson,  and  Cassady  receiv- 
ing a  majority  of  the  votes  cast  at  the  Sec- 
tion for  the  nomlnatiMis  for  which  they  were 
candidates  respectively.    Each  of  the  appel- 
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lants,  Hardin,  Fletdaer,  and  Dempfwy,  instl- 
tated  two  salts,  courtly  alike.  In  cansea  of 
action  against  his  late  opponent,  contesting 
his  right  to  the  nomination  upon  the  ground 
that  his  late  opponent  had  violated  the  provi- 
sions of  the  Gormpt  Practleea  Act  in  obtain- 
ing his  nomination.    One  of  the  salts  eadi  of 

the  appellees  Institnted  on  the day  of 

August,  and  the  others  were  Instituted  oa  Bep- 
tembei-  Ist  The  drcult  court  dismissed  each 
of  the  suits  brought  on  the  day  of  August,  pre- 
sumably upon  the  mistaken  ground  that  th^ 
were  prematurely  brought  Bach  of  the  ap- 
pellees filed  an  answer  in  the  action  against 
him  whidi  was  Instituted  on  the  Ist  day  of 
September.  Tbe  issnes  were  made  up  in 
these  actions  and  a  large  of  volume  of  proof 
taken,  but,  before  their  submission  and  trial, 
were  dismissed,  upon  the  motions  of  the 
plaintlfFs,  respectively,  without  prejudice  to  a 
future  actlOD.  In  due  time  after  the  primary 
election  a  certificate  of  nomination  was 
granted  to  eadi  of  the  appellees  for  the  office 
for  which  he  had  been  nominated  at  ttie 
primary  election,  sntese  certificates  being 
filed  with  the  clerk  of  the  county  court,  their 
names  were  regularly  printed  upon  the  bal- 
lots,, which  were  used  at  the  regular  election 
in  November,  1817,  as  the  candidates  of  the 
Republican  party  for  the  offices  of  sheriff, 
superintendent  of  schools,  and  clerk  of  the 
county  court,  respectively.  The  names  of  the 
appellants  were  also  printed  upon  the  ballots, 
as  Independent  candidates,  for  the  same  offic- 
es, respectively,  for  the  ncHolnatlons  to  which, 
they  had  been  defeated  in  the  prUnaiy  elec- 
tion. The  regular  November  election  result- 
ed In  eacb  of  the  appellees  receiving  a 
majority  of  the  votes  cast  for  his  election  to 
the  office  for  whlcb  be  was  a  candidate. 
Thereafter  each  of  the  appellants  institnted 
two  suits  against  his  soocessfal  opponent,  at 
the  times  heretofore  stated,  contesting  the 
election  of  his  oppMient  to  the  office  to  wliieh 
he  had  been  elected.  After  the  preparation 
of  these  actions,  and  on  final  submission,  the 
court  adjudged  that  appellants  had  faUed  to 
manifest  any  right  to  relief,  and  dismissed 
their  actions,  and  from  the  Jadgments  the 
present  appeals  were  prosecuted.  The 
groimds  of  contest  relied  upon  by  each  of  the 
appellants  were: 

(1)  His  opponent,  and  his  supporters  with 
his  knowledge,  expended  more  than  $1,000  in 
aid  ot  bis  election,  much  of  which  was  used 
to  corrupt  and  influence  voters  to  vote  for  his 
opponoit,  and  his  opponent  Intentionally  and 
corruptly  omitted  from  the  statement  of  his 
expenditures  filed  previous  to  the  election  and 
the  one  filed  thereafter  sums  of  money  4)ent 
by  him  and  his  friends,  and  included  la  the 
Btatemcfuts  sums  of  money  which  he  corruptly 
and  taiaeiy  reported  as  being  expended  for 
one  purpose  when  they  were  expended  for 
another,  and  for  which  reasons  his  election 
was  void. 

(?)  Bis  opponent  was  guilty  of  the  same 
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wrongful  acts  in  the  ezpadltnre  of  money 
preceding  and  at  the  primary  election,  and  in 
foiling  corruptly  and  intentionally  to  Include 
his  «xpenditaiM  in  the  statements  filed  by 
hlm  preceding  and  after  the  primary  election, 
and  tor  such  reasons  his  nomination  was  void. 

(3)  His  opponent's  nomination  being  void, 
his  name  was  illegally  upon  the  ballot,  and 
the  votes  received  by  him  were  void,  and 
should  not  be  counted,  and  aiq>ellant,  having 
complied  with  all  the  requirements  of  the 
CJormpt  Practices  Act,  and  being  the  only 
candidate  for  the  office  who  had  received  any 
legal  votes,  was  entitled  to  be  adjudged  to  be 
declared  elected  to  the  office. 

!n«e  existence  of  the  above-stated  grounds 
were  denied  by  eacb  of  tlie  appellees  in  the 
suits  against  them  respectively^  and  they  also 
pi«ferred  vaiious  grounds  of  counter  contest 
against  their  adversaries,  among  which  they 
alleged  that  each  of  the  appellants  had  com- 
mitted the  same  violation  of  the  Corruitt 
Ftactloes  Act  wUdi  tbe  appdlants  charged 
against  them. 

[1, 2]  (a)  The  contention  that  appellants 
are  entitled  to  be  adjudged  to  have  right  to 
the  offices  in  the  event  it  should  appear  that 
the .  ivpellees  have  forfeited  their  rights  to 
same  by  violations  of  the  Oorrupt  Practices 
Act  will  be  first  considered. 

Section  11  of  chaptM'  13  of  Session  Acts 
1916t  usually  called  the  Corrupt  Practices 
Act,  pocovides  as  follows: 

"In  any  contest  over  the  nomination  or  elec- 
tion of  any  officer  mentioned  in  this  act,  it  may 
be  aHegefl  in  the  pleadings  that  the  provisions 
of  this  act  have  been  violated  by  the  candidate 
or  by  others  in  his  bebaU  with  his  knowledge, 
and  if  it  so  appears  upon  the  trial  of  said  con- 
test, then  said  nomination  or  election  shall  be 
declared  void,  and  it  is  hereby  provided  that  the 
candidate  who  has  received  the  next  highest 
nnmber  of  votes  and  who  has  not  violated  the 
provisions  of  this  act  shall  be  dedaied  nom- 
inated or  elected  unless  it  also  appears  that  one 
of  the  parties  to  the  contest  received  a  plurality 
of  the  votes  cast  and  did  not  violate  the  provi- 
sions of  this  act." 

Until  the  enactment  of  the  above  statute 
It  had  been  held  continuously  by  this  court 
that,,  although  the  candidate  who  received  a 
majority  or  plurality  of  the  legal  votes  cast 
at  an  election  for  an  office  should  be  Ineligible 
to  hold  the  office  or  should  be  guilty  of  some 
act  wMch  would  work  a  forfeiture  of  the 
right  to  qualify  or  hold  the  office,  an  opposing 
candidate  who  received  neither  a  majority 
nor  a  plurality  of  the  legal  votes  cast  was 
not  elected  to  the  office  nor  eiutltled  to  hold 
it,  although  he  was  eligible,  and  had  not 
forfeited  his  right  to  hold  such  office.  Howes 
V.  Perry,  92  Ky.  260,  17  8.  W.  575,  13  Ky. 
Law  Rep.  483,  36  Am.  St  Rep.  591;  Grin- 
stead  V.  Scott,  82  Ky.  88;  Stevens  v.  Wyatt, 
16  B.  Mon.  542.  In  the  Uite.  case  of  McKlo- 
ney  v.  Barker,  180  Ky.  626,  203  S.  W.  303, 
L.  R.  A.  1918E},  6^1,  the  portion  of  the  above 
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fltatute  \rliich  provides  for  dedaMng  one 
elected  to  an  office  who  bas  received  nelCher 
a  majority  nor  a  plurality  of  the  legal  Totes 
cast  was  held  to  be  in  oontravention  of  the 
Constitution  and  void,  and  the  former  doc- 
trine adhered  to  that  one  cannot  be  entitled 
to  an  office  by  reason  of  an  election  at  wMch 
he  received  neither  a  majority  nor  plurality 
of  the  legal  votes  east,  although  the  candi- 
date who  received  a  majority  or  plurality  of 
the  legal  votes  was  ineligible  or  bad  forfeited 
hla  right  to  hold  the  office  by  violations  of 
the  Corrupt  Practices  Act.  When  an  election 
for  an  office  results  in  the  selection  by  a 
majority  or  plurality  of  the  legal  votera  of  an 
indiyidual  who  is  ineligible  or  who,  by  failure 
to  comply  with  the  law  r^ulatlng  elections, 
had  forfeited  his  right  to  qualify  and  hold 
the  office,  the  result  is  a  vacancy  In  the 
office. 

[3]  It  is  insisted  that  the  votes  cast  for 
appellees  in  the  November  election  at  which 
they  were  selected  for  the  offices  by  receiving 
a  majority  of  the  votes  cast  were  not  legal 
votes,  because  of  the  Tl<datlon8  of  the  Corrupt 
Practices  Act  by  the  appellees  before  and  at 
the  primary  election,  and  for  that  reason 
they  had  no  right  to  have  their  names  printed 
upon  the  ballots  to  be  used  at  the  November 
election,  and  hence  that  the  votes  cast  for 
them  should  be  Ignored  and  disregarded  in  a 
computation  of  the  legal  votes  cast  at  the 
November  election.  In  support  of  this  con- 
tention the  cases  of  Edwards  v.  Loy,  113  Ky. 
746,  68  S.  W.  1001,  24  Ky.  Law  Rep.  646, 
and  others  are  relied  npmi,  but  ^e  do  not 
think  that  they  have  any  bearing  upon  the 
question  In  hand.  The  law  In  force  at  the 
time  of  Edwards  v.  Loy,  supra,  provided  that. 
If  a  voter  desired  to  vote  for  one  whose  name 
was  not  upon  the  ballot,  he  should  write  it 
thereon  at  the  proper  place,  and  then  make  a 
cross-mark  in  the  square  opposite  the  name. 
Loy'B  name  was  not  upon  the  official  ballot, 
and  certain  clerks  of  the  election,  without 
being  requested  to  do  so  by  the  voters,  wrote 
Loy's  name  under  the  device  of  the  candidate 
of  the  Democratic  party,  as  though  be  was  a 
nominee  of  that  party,  and  several  hundred 
voters  stami)ed  these  ballots  under  the  de- 
vice at  the  head  of  the  column,  and  it  was 
held  that  the  votes  should  not  be  counted  for 
Loy  nor  affect  the  result  of  the  election  be- 
cause the  voter  had  failed  to  comply  with  the 
requirements  of  the  law  so  as  to  legally  vote 
for  a  candidate  under  such  circumstances,  as 
the  clerk  was  without  authority  to  write 
Lo^'s  name  on  the  ballot,  and  the  voter,  to 
vote  for  a  candidate  not  upon  the  ballot, 
must  write  his  name  thereon,  or  request  that 
It  be  written  thereon,  and  stamp  the  square 
at  the  end  of  the  name.  A  distinction  is 
drawn  between  the  failure  of  a  voter  to  com- 
ply with  the  requirements  of  the  law  In  pre- 
paring his  ballot,  voting  upon  and  depositing 
It,  and  the  derelictions,  faults,  or  mistakes 
Of  the  officers  in  charge  of  the  electloa    In 


the  first  instance  the  voter  most  anffer  ilie 
penalty  of  losing  his  vote,  in  other  words.  It 
is  not  a  legal  vote,  but  in  the  latter  Instance 
he  does  not.  Bates  v.  Crumbaugh,  1X4  Ky. 
464,  71  S.  W.  75,  24  Ky.  Law  Bep.  1205.  If 
the  name  of  a  candidate  Is  illegally  printed 
upon  the  ballot,  is  put  upon  It  by  some  one 
having  no  authority  to  do  so,  and  contrary 
to  law.  It  is  held  that  votes  cannot  be  count- 
ed as  having  been  cast  for  him.  King  v. 
McSCahan,  179  Ky.  536,  200  S.  W.  960;  Par- 
rlsh  V.  Powers,  127  Ky.  169,  105  S.  W.  391. 
Such,  however,  is  not  the  situation  here.  Un- 
der the  provisions  of  the  Statutes  which  gov- 
ern primary  Sections  and  contnfl  the  manner 
of  making  nominations,  the  board  ct  election 
commissioners  must  give  a  oertiflcate  of  aom- 
Inatlon  to  the  candidate  at  the  primary  elec- 
tion who  received  a  majority  or  a  plurality 
of  the  votes  cast  as  appears  from  a  tabulation 
of  the  returns,  and  when  the  candidate  shall 
have  filed  a'post-electlon  statement  of  bis  ex- 
penditures as  provided  by  section  4,  diapter 
13,  Session  Acts  1916,  and  if  the  board  of  elec- 
tion commissioners  should  refuse  U>  grant 
such  certificate,  the  members  of  It  may  be 
required  by  mandatory  Injxmctlon  to  assem- 
ble and  issue  the  certificate.  The  m«nbers 
of  the  board  nor  Qie  board  itself  bas  any 
judicial  discretion  In  the  matter.  Ward  v. 
Howard,  177  Ky.  38,  197  S.  W.  606;  Lay  v. 
Rose,  177  Ky.  308,  197  S.  W.  921 ;  Hays  v. 
Combs,  177  Ky.  366,  197  S.  W.  788;  Spark- 
man  V.  Baylor,  180  Ky.  263,  202  S.  W.  649. 

[47  When  the  certificate  shall  have  been 
seasonably  filed  with  the  derk  of  the  county 
court  or  other  officer  designated  by  statute 
according  to  the  nature  of  the  ofllo^  not  only 
is  it  the  duty,  but  he  may  also  be  required  by 
mandatory  injunction,  to  cause  the  name  of 
the  noiBlnee  as  it  appears  from  the  certificate 
to  be  printed  upon  the  ballot  for  the  election 
at  whidi  sudl  office  Is  to  be  filled  by  election. 
Neither  the  election  commissioners  nor  the 
clerk  can  refuse  to  perform  the  aJbove-pre- 
scribed  duties,  except  In  obedloice  to  the 
Judgment  of  the  court  when  an  onpoaing  can- 
didate to  the  one  shown  to  have  been  nomi- 
nated upon  the  face  of  the  returns  shall  have 
Instituted  a  contest  and  succeeded  in  having 
the  apparent  result  changed  or  the  certifi- 
cate, if  issued,  declared  invalid,  or  the  nomi- 
nation adjudged  to  be  void. 

[8]  While  the  Corrupt  Practices  Act  pro- 
vides that  in  a  contest  over  a  ncHninatlon,  if 
it  appears  that  the  successful  candidate  bas 
violated  the  provisions  of  the  act,  the  court 
shall  adjudge  the  nomination  to  be  void.  It 
does  not  declare  the  nomination  to  be  -nUA 
on  account  of  violations  of  the  act  which  may 
have  been  committed  ipso  facto^  but,  a  viola- 
tion of  the  act  appearing  to  a  contest  proceed- 
ing, the  court  shall  declare  the  nomination  to 
be  void.  Hence,  if  the  act  bas  been  violated 
in  securing  a  nomination,  the  nomination 
does  not  become  void  until  it  has  beoi  so  ad- 
judged in  a  contest  proceeding,  and  it  It  la 
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never  Impeacbed  by  such  a  iiroceediiiK,  it  la 
prima  fade  valid,  and  the  name  of  ttae  nom- 
inee Is  legally  prlated  upon  the  beUot.  Hence 
It  follows  that  the  name  of  one  who  holds  a 
certificate  of  nomination  which  has  not  been 
idjudgied  invalid  is  not  Ulegally  printed  upon 
the  ballot  when  it  la  done  by  the  officers  of 
the  law  whose  duty  It  is,  according  to  provi- 
sions of  the  statute,  to  do  so,  and  who  have 
DO  discretion  in  the  matter,  and  may  b«  c<»n- 
pelled  by  Injunction  to  perform  the  dntles  if 
they  shall  refuse. 

In  McEinney  v.  Barker,  supra,  it  was  held 
that  the  successful  candidate,  by  his  failure 
to  file  a  pre-elecdon  statement  of  hia  ex- 
penditures, forfeited  his  right  t»  bold  the 
office  when  elected,  and  his  election  was  void 
because  of  that  fact  The  votes  which  were 
cast  for  him,  however,  were  held  to  be  legal 
votes,  as  the  wters  tliemaelvee,  being  eligible 
to  vote,  had  not  neglected  any  duty  which 
was  incumbent  upon  them  in  any  manner  of 
casting  tbdr  votes.  In  the  instant  cases  the 
eliglbiUty  of  the  voters  for  the  appellees  is 
not  questioned,  nor  is  it  contended  that  any 
of  them  voted  in  a  maniler  contrary  to  that 
provided  by  law  for  the  ezerdse  fOr  their 
rights  of  suffrage. 

ri,  n  Since  the  appellants  are  not  in  any 
event  entitled  to  the  offices  in  controversy,  it 
is  unnecessary  to  consider  the  various 
grounds  of  counter  contest  preferred  against 
them  by  the  appellees,  nor  their  alleged  com- 
pliance, or  failure  to  comply  with  the  provi- 
sions of  the  Corrupt  Practices  Act.  The  ap- 
pellants are^  however,  entitled  to  contest  the 
etecti(m  of  the  appellees,  although  they  would 
not  be  entitled  to  the  offices  If  th^  elections 
should  be  adjudged  to  be  void.  Griastead  r. 
Scott  82  Ky.  88;  Mcjganney  v.  Barker,  180 
Ey.  628,  208  S.  W.  303,  h.  R.  A.  iei8£:,  681. 

[S]  (b)  Whether  a  violation  of  or  a  falloie 
to  comply  with  the  requirements  of  tlte  Coir- 
nipt  Practlcea  Act  by  a  candidate  for  a  nom- 
ination at  a  primary  election  is  available  as 
a  ground  of  contest  of  his  election  at  the  flnal 
election  when  h«  had  received  a  certificate  of 
nomination  and  filed  same  with  the  -officer 
provided  by  law  for  that  purpose,  and  his 
name  printed  upon  the  ballots  to  be  used  at 
tbe  election  in  the  regular  way,  and  when  his 
nomination,  nor  the  certificate  thereof,  was 
ever  set  aside  nor  held  Invalid  previous  to  the 
election,  presents  a  question  not  heretofore 
decided.  To  a  decision  of  this  question  it  is 
necessary  to  consider  the  terms  of  the  stat- 
ute, and  to  ascertain  the  inteotlons  of  tbe 
Legislature  upon  that  subject,  as  prevlotis  to 
the  enactment  of  the  Corrupt  Practices  Act 
there  was  no  warrant  for  adjudging  an  elec- 
tion to  be  void  on  account  of  a  failure  to  file 
statenents  of  expenditures,  or  for  other  re- 
qoiiemeBts  of  the  act,  nor  on  account  of  the 
illegal  use  of  money  in  tbe  election,  unless 
there  was  such  bribery  In  the  conduct  of  the  | 
election  tbat  nettbec  party  could  be  adjudged 
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to  have  been  fairly  elected.    Section  It^ea, 
subsec.  12,  Ky.  Stats. 

[»,  !•]  It  will  be  observed  tbat  the  statute 
(section  11,  c.  18,  Session  Acts  1916)  provides 
that  "in  any  contest';  for  tbe  nomination  or 
election  of  any  officer  mentioned  in  the  act, 
"if  it  appears  on  the  trial  of  said  contest" 
that  a  candidate  has  violated  the  provisions 
of  the  Corrupt  Practices  Act,  or  any  one  has 
done  so  in  behalf  of  the  candidate  and  with 
his  knowledge,  "then  said  nomination  or  elec- 
tion shall  be  declared  void."  As  a  matter  of 
course  the  act  does  not  contemplate  that  in  a 
contest  of  a  nomination  a  violation  of  tbe 
provisions  of  the  act  in  the  final  election 
should  render  the  nomination  void  because 
the  things  which  might  occur  in  the  final 
election  have  not  then  occurred ;  and  it  will 
be  observed  that  the  statute  does  not  in  ex- 
press terms  nor  by  necessary  Implication  pro- 
vide that  a  violation  by  tbe  candidate  of  tbe 
provisions  of  the  act  in  securing  his  nomlua- 
tion  shall  render  his  election  to  the  ofiice  void 
where  bis  name  has  been  legally  printed  upon 
the  ballot  The  act  by  all  of  its  sections  dis- 
tinguishes the  sums  of  money  which  a  candi- 
date for  any  nomination  may  expend  in  se- 
curing bis  nomination  from  the  sums  which 
he  may  lawfully  expend  in  promoting  his  elec- 
tion thereafter  to  tbe  office  for  which  be  was 
nominated. 

The  acts  relating  to  primary  elections  do 
not  provide  for  any  one  other  than  a  candi- 
date for  a  nomination  making  a  contest  over 
a  nomination.  Section  1550,  subsecs.  27,  28, 
Ky.  Stats.  In  contests  over  nominations  tbe 
statutes  require  the  contestee  to  answer  in 
not  less  than  three  nor  more  than  ten  days 
tbe  grounds  of  contest  contained  in  the  no- 
tice ;  the  Judge  of  tbe  circuit  court  must  • 
forthwith  proceed  and  dispose  of  tbe  contest ; 
the  parties  may  have  fire  days  each  for  the 
introduction  or  taking  of  their  evidence  in 
chief,  and  one  day  each  thereafter  to  offer 
evidence  in.  rebuttal ;  and  tliese  periods  are 
fixed  as  the  limit  of  the  time  wherein  proof 
can  he  taken,  unless  tJie  ends  of  ^stlce  re> 
quire  an  extension  of  time  and  It  is  granted 
by  the  court  The  evident  intention  of  tbe 
Legislature,  in  accordance  with  tbe  public 
policy  of  tbe  state  upon  tbat  subject  was  to 
provide  by  law  for  a  speedy  determination 
and  adjustment  of  controversies  and  disturb- 
ances over  nominations,  as  weU  as  contests  of 
final  elections,  and  there  is  not  much  doubt 
of  tbe  wisdom  pt  the  policy  which  cantem-. 
plates  that  an  end  of  such  controversy  should' 
be  speedily  mad&  It  was  held  In  Sparkman 
V,  Saj-lor,  180  Ky.  263,  202  S.  W.  &19,  that  a. 
defeated  candidate  at  an  election  could  not 
question  tbe  validity  of  an  election  on  ac- 
count of  any  violation  of  the  Corrupt  Practic- 
es Act  by  the  successful  candidate,  except  by 
way  of  a  contest  filed  in  the  time  and  manner 
prescribed  by  law-  It  would  follow .  from 
analogy  that  a  defeated  candidate  for  nomi- 
nation should  not  be  permitted  to  question 
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the  validity  of  the  nomination  on  acconnt  of 
violations  of,  or  failure  to  comply  with,  the 
Corrupt  Practices  Act  by  his  opponent,  ex- 
cept by  a  contest  filed  In  the  time  and  In  the 
manner  provided  by  law.  The  statute  pro- 
vides the  necessary  means  to  have  redress  for 
any  grievances  arising  from  an  Infraction  of 
the  law  occurring  In  primary  elections,  and 
prescribes  the  time  and  manner  In  which  the 
validity  of  a  nomination  may  be  Impeached, 
and,  If  advantage  Is  not  taken  of  the  time  and 
manner  prescribed  by  law  for  the  impeach- 
ment of  the  nomination,  it  would  follow  that 
there  is  no  machinery  of  the  law  by  which 
It  can  be  done  thereafter.  This  Is  In  accord- 
ance with  the  law,  which  applies  to  a  redress 
of  a  grievance  upon  every  other  subject,  and 
there  seems  to  be  no  reason  why  it  should 
not  be  also  applicable  to  relief  sought  on  ac- 
count of  violations  of  the  Corrupt  Practices 
Act  and  failure  to  comply  with  such  acts  as 
may  occur  at  primary  elections.  Hence  It  Is 
concluded  that  the  Statutes,  supra,  providing, 
for  declaring  a  nomination  to  be  void  on  ac- 
count of  violations  of  the  Corrupt  Practices 
Act,  mean  violations  of  that  act  in  securing 
the  nomination ;  and  the  authority  It  confers 
to  adjudge  an  election  to  be  void  on  account 
of  the  violations  of  the  Corrupt  Practices  Act 
means  violation  of  the  act  in  securing  the 
election,  and  not  of  those  Infractions  of  the 
law  committed  In  securing  the  nomination, 
as  it  will  be  observed  that  the  statute  limits 
the  power  of  the  court  In  adjudging  a  nomi- 
nation or  election  to  be  void  to  such  viola- 
tions of  the  Corrupt'  Practices  Act  as  appear 
In  the  contest,  and  these  violations  that  ap- 
pear in  a  contest  of  the  election  do  not  in- 
clude those  which  may  have  occurred  In  se- 
'curing  the  nomination.  Having  arrived  at 
this  conclusion,  it  will  be  unnecessary  to  con- 
sider the  large  volumes  of  evidence  taken 
by  the  parties  In  the  contest  of  the  nomina- 
tion in  the  suits  filed  on  September  1st  and 
which  has  since  been  filed  as  evidence  in 
these  actions,  and  this  conclusion  arises  aside 
from  the  fact  that  the  suits  impeaching  the 
nominations  filed  on  September  1st  were  in- 
stituted long  after  the  time  had  expired 
within  which  suits  contesting  nominations 
could  be  maintained.  Ward  v.  Howard,  177 
Ky.  38, 197  8.  W,  606. 

[11]  (c)  The  allegations  of  the  petitions  In 
setting  forth  the  grounds  of  ctmtest  are  very 
general  and  Indefinite,  and  although  the  con* 
testees  made  motions  to  require  the  contest- 
ants to  make  a  more  specific  declaration  of 
their  grounds  of  contest,  the  motions  were 
never  passed  uiion,  and  the  contestees  did  not 
seek  the  judgment  of  the  court  upon  the  mo- 
tions, and  hence  waived  the  grounds  of  the 
motions. 

[1t-14]  The  evidence  touching  violations  of 
the  Corrupt  Practices  Act  In  securing  the 
nominations  at  and  before  and  following  the 
primary  election  having  been  eliminated, 
there  ]a  only  left  for  consideration  the  evi- 


dence having  relation  to  violations  and  fail- 
ure to  comply  with  the  Corrupt  Practices  Act 
tondilng  the  final  election.  This  evidence 
entirely  fails  to  prove  any  violation  of  the 
Corrupt  Practices  Act  by  either  of  the  con- 
testees or  by  any  person  In  behalf  of  eltlier  of 
the  contestees,  with  the  knowledge  of  such 
contestee.  In  aid  of  their  elections,  at  the  final 
elections  in  November,  1017,  or  a  failure  of 
either  of  Hie  contestees  to  file  proper  pre-elec- 
tion and  post-election  statements  of  expendi- 
tures. Copies  of  neither  the  pre-election  nor 
post-election  statements  filed  by  contestees  are 
in  the  record,  and  there  Is  no  evidence  show- 
ing that  either  of  them  made  any  expenditures 
not  shown  In  the  statements,  or  that  expendi- 
tures were  made  and  reported  in  the  state- 
ments as  having  been  made  for  one  pmpose 
which  were  made  for  another;  neither  does 
it  appear  from  any  source  what  the  expendi- 
tures were  as  shown  by  the  statementB,  ex- 
cept the  gross  sum  shown  by  the  post-election 
statements,  the  largest  of  which  was  that  of 
Johnson,  and  which  was  less  than  $130.  l%e 
deposition  of  contestee  Horn  was  taken  by 
contestants,  and  eahiblts  a  strmg  case  of 
evasiveness  and  want  of  candor  and  a  memo- 
ry of  events  extremely  faulty.  The  deposi- 
tion of  an  ex-sberllf  who  was  a  partisan  of 
the  contestees  was  also  taken  by  contestants, 
and  he  details  a  remarkable  circumstance  of 
some  one  whom  he  does  not  remember  band- 
ing /o  blm  a  package  of  money  upon  the 
street,  or  else  he  found  it  lying  upon  his  office 
table,  marked  with  the  name  of  a  poUini; 
place  thereon,  and  that  he  took  and  used  the 
money,  promoting  the  election  of  the  con- 
testees, gi\1ng  It  to  any  one  desiring  It,  but  he 
did  not  count  the  mon^,  and  does  not  re- 
member to  whom  he  gave  it,  and  has  no  Idea 
how  much  money  there  was  or  from  what 
source  It  came  to  him,  and  has  no  memory 
of  any  person  who  was  present  when  he  re- 
ceived It,  but  does  remember  that  neither  of 
the  contestees  had  any  connection  with  It,  and 
yet  he  unhesitatingly  spent  the  money,  the 
ownership  of  which  he  did  not  know,  for  con- 
testees. The  lack  of  memory  exhibited  by  this 
witness  as  to  persons,  times,  and  places  is 
strangely  remarkable  in  view  of  the  fact  that 
apparently  his  friends  peraalt  him  to  go  at 
large  unaccompanied,  and  doubtless  depend- 
ent upon  his  own  memory  as  to  where  his 
home  Is  when  he  desires  to  return  to  It,  as 
well  as  the  proper  times  at  which  he  should 
take  his  victuals.  Such  evasiveness  and  want 
of  candor  necessarily  creates  a  stztmg  suspi- 
cion that  the  contestees  or  one  of  them  fur- 
nished the  money  and  that  It  was  used  In  his 
behalf,  or  at  least  with  his  knowledge,  for 
corrupt  purposes,  but,  in  the  absence  of  some 
affirmative  evidence  oonitectlBg  Qie  contestees 
with  a  knowledge  of  It,  It  is  insulllclait  to 
bring  home  to  them  any  violation  of  the  law, 
and  the  burden  (tf  proving  the  grounds  of 
contest  rests  upon  the  appellants.  The  use  of 
money  either  directly  or  Indtrectly  by  a  can- 
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didate  in  ibe  promotion  of  Ms  eleetlmt,  ex- 
cept for  liegitlimate  purpocea,  would  forf^t 
his  Section  under  tbe  Corrupt  Practlcei  Act. 
The  vse  of  It,  however,  to  have  that  eOlect, 
would  have  to  he  by  the  candidate,  or  la  hts 
behalf  aad  with  his  knowledge.  Graham  v. 
AlUston,  180  Ky.  687,  208  S.  W.  563;  Van 
Meter  v.  Bums,  176  Ky.  153,  196  S.  W.  470. 

The  admission  by  Bom  that  previous  to 
tbe  election  he  had  promised  a  deputyshlp  to 
a  voter  is  not  a  ground  for  adjudging  his 
election  void,  under  the  Corrupt  Practices 
Act.  Graham  v.  Alllston,  supra;  Van  Meter 
V.  Bums,  supra. 

Tbe  Judgment  in  each  of  the  cases  Is  there- 
fore affirmed. 


WOLFE  et  al.  v.  BAILBY  et  al. 
(Court  of  Appeals  of  Kentucky.    May  30,  1S19.) 

1.  HioHWATB  «=>77(7)  —  Closing  or  Public 
Road— UsB  as  Pbivatb  Passwat— Puead- 

INQ. 

The  failure  of  owners,  excepting  to  closing 
of  public  road,  to  aUege  a  prescriptive  right  to 
use  of  the  road  as  a  private  passway  will  not 
preclude  court,  in  dosing  of  road,  from  giving 
owners  the  right  to  use  as  much  of  the  road  as 
a  private  passway  as  is  necessary  to  ingress  and 
egress  to  their  premises. 

2.  HicawATB  «=»77(5)— Closing  or  Public 
Roads— BuBOKN  or  Proof. 

In  proceeding  to  dose  public  road,  whwe 
closing  of  the  road  is  excepted  to  by  owners, 
claiming  the  need  thereof  for  ingress  and  egress 
to  their  premises,  the  burden  of  proof,  under 
Civ.  Code  Prac.  i  626,  was  on  the  owners. 

3.  HiGHWATS  «=>77(9)  —  Closing  Publio 
Road— Dkcisiorb  Appealable  —  Obdeb  of 

COURTr  OOUBT. 

Under  Ey.  St.  1909,  f  4303,  an  appeal  from 
county  to  circuit  court  may  be  taken  from 
order  doting  public  road,  notwithstanding  that 
no  sndi  right  of  appeal  is  given  by  Laws  1914, 
c.  80. 

4.  Highways  «=»77(9)  —  Closing  Public 
Road— Appeal  fboic  Countt  to  Cibcuit 
CouBT— TncE  roB  Taking. 

An  appeal  from  order  of  county  court  dos- 
ing public  road  may  be  taken  to  tbe  drcuit 
court  within  60  days,  under  Ky.  St  1909,  § 
4303;  the  requirement  that  appeal  be  taken 
within  30  days  having  reference  to  private 
passways. 

5.  Appeal  and  Ebbob  e=907(2)— Review— 
Pbesuuptions. 

In  the  absence  of  suffident  evidence  in  tbe 
record  to  enable  appellate  court  to  determine 
whether  trial  court  acted  properly,  appellate 
court  will  presume  that  the  judgment  is  correct. 

Appeal  from  Circuit  Court,  Grant  County. 

Petitioii  by   Louis  Wolfe  and   others    to 

dose  a  imbllc  nwd,  to  which  William  Bailey 


and  others  filed  exceptions.  From  Jodgment 
closing  tbe  road  as  a  public  road,  but  giving 
exceptors  the  use  thereof  as  a  private  pass- 
way,  tbe  petitioners  appeal.    AfQnned. 

C.  C.  Adams,  of  Wllllamstown,  for  appel- 
lants. 

J.  J.  Blackburn,  of  Wllliamstown,  for  ap- 
pellees. 

QUIN,  J.  Appellants  filed  their  petition  in 
the  Grant  county  court,  asking  that  1,400 
feet  of  the  Crooked  Creek  dirt  road  in  Grant 
county  be  dosed,  because  the  said  road  was 
paralleled  by  a  turnpike  road  and  tbe  dirt 
road  was  no  longer  needed  for  use,  and  tbe 
new  rofd  served  every  purpose  for  which  tbe 
original  roadway  was  established  and  de- 
signed. 

Notice  of  tbe  application  for  tbe  closing 
of  the  road  was  duly  advertised  by  printed 
notices  and  newspaper  publication.  Its  dis- 
continuance was  approved  by  tbe  county  road 
engineer,  and  by  the  viewers  appointed  by 
the  court 

Exceptions  were  filed  by  appellees  to  tbe 
dosing  of  the  road,  and  upon  a  trial  it  was 
adjudged  that  the  sectloa  of  the  dirt  road  in 
question  be  closed  and  discontinued.  Ap- 
pellees appealed  from  this  Judgment  to  tbe 
circuit  court,  and  executed  a  supersedeas 
bond  on  the  aiq^eal. 

The  grounds  of  the  Uppellees'  exceptions 
were  that  the  road  sought  to  he  dosed  was 
their  only  outlet  to  travd  to  church,  school, 
store,  postofflcc,  and  that  the  lands  owned 
by  the  appellees  would  be  Inaccessible  if 
the  road  was  ordered  closed,  and  would  im- 
pair the  value  of  their  land.  To  these  ex- 
ceptions appellants  filed  an  answer  or  re- 
sponse, denying  the  grounds  above  referred 
to,  and  alleging,  among  other  things,  tbe  road 
bad  not  been  used  for  nine  years;  that  it 
had  been  fastened  up  for  at  least  two  years, 
and  that  the  exceptors  bad  other  ways  of 
Ingress  and  egress,  and  they  would  not  suffer 
any  inconvenience  from  the  closing  of  the 
road. 

In  the  dreult  court  certain  mothms  filed 
by  .  the  petitioners  were  overruled,  a  trial 
was  bad,  and  tbe  court  entered  a  Judg- 
ment sustaining  the  Judgment  of  the  county 
court  closing  and  discontinuing  the  dirt  road 
for  the  distance  above  referred  to,  as  a  public 
road  of  Grant  county;  but  inasmuch  us  tbe 
appellees  had  no  way  of  reaching  the  other 
public  roads  of  the  county,  it  was  adjudged 
that  appellees  were  entitled  to  the  uninter- 
rupted use  of  said  dirt  road  as  a  private  pass- 
way  for  themselves  and  those  claiming  uader 
them,  from  the  point  where  they  entered  the 
<dd  road.  Indicated  by  a  gate,  to  its  inter- 
section with  the  Grant  and  Pendleton  county 
turnpike  at  the  end  of  said  old  road.  By 
said   Judgment    appellants    were   given    the 
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right  to  erect  and  maintain  a  gate  over  and 
across  said  road  at  its  Intersection  with  said 
tnmplke  for  the  convenience  and  benefit  of 
the  appellees  and  those  claiming  under  them. 
fVom  this  Judgment  the  present  an;)eal  has 
been  prosecuted. 

[1,  2]  It  is  urged  there  was  no  prescrip- 
tive right  of  a  private  passway  pleaded  by 
appellees,  and  therefore  the  court  had  no 
right  to  hear  any  testimony  on  this  point, 
but  it  Is  allied  in  the  petition  that  It  was  a 
public  road.  If  so  appellees  were  cer- 
tainly entitled  to  use  It  as  sudi,  and  appel- 
lants would  seemingly  have  no  cause  to 
complain  because  It  was  closed  to  the  public ; 
the  use  of  only  so  much  of  it  gnanted  apiiel- 
lees  as  would  give  them  the  right  of  Ingress 
and  egress  to  their  premises.  Besides,  in 
the  absence  of  the  evidence,  we  do  not  know 
what  testimony  was  glv«i.  Nor  do  we  think 
the  court  erred  on  the  question  of  the  burden 
of  proof ;  the  burden  of  the  whole  action  be- 
ing on  the  party  who  would  be  defeated  If 
no  evidence  was  given  on  either  side.  Oivll 
Code,  i  626;  Barrall,  etc.,  "v.  Quick,  111  Ky. 
22,  63  S.  W.  33.  28  Ky.  Law  Rep.  421. 

[3]  The  main  contention  of  the  appellant 
is  that  there  was  no  right  of  appeal  to  the 
circuit  court  It  being  contended  that  the 
act  of  March  28,  1914,  especially  what  is 
now  section  4366s  of  the  Kentucky  Statutes, 
repealed  so  much  of  the  old  law  as  allowed 
appeals  in  these  cases.  But  in  making  this 
point  counsel  has  doubtless  overlooked  the 
case  of  Gratzer  v.  Gertlsen  et  al.,  181  Ky. 
626,  205  S.  W.  782,  wherein  this  question  is 
discussed  at  length,  and  the  court  holds  that 
while  an  appeal  is  not  expressly  given  by 
the  act  of  1914,  an  appeal  Is  allowed  by  sec- 
tion 4303  of  the  Statutes  (Edition  of  1909), 
whldi  was  in  force  when  the  act  of  1914 
was  passed.  And  while  section  89  of  the  act 
of  1914  attempts  to  repeal  many  sections  of 
the  1909  Statutes,  indnding  section  4803, 
this  court  has  held  in  two  instances  that, 
being  violative  of  section  61  of  the  Consti- 
tution, it  did  not  operate  as  a  repeal  of  any 
of  the  sections  therein  named,  because  the 
title  to  the  act  of  1914  did  not  purport  to 
repeal  any  of  said  sections..  See  Bxall  v. 
Holland,  168  Ky.  815,  179  S.  W.  241;  Fltz- 
patrle*  v.  McOinnls,  174  Ky.  600,  192  S.  W. 
651. 

[4]  Tte  point  Is  also  made  that  the  appeal 
was  not  taken  in  time.  By  reference  to  the 
same  section,  to  wit,  4303  (Stats,  of  1909)  it 
will  be  found  that  this  point  Is  without  mer- 
it. The  section  relied  upon  by  counsel  for 
appellant,  to  the  effect  that  an  appeal  must 
be  taken  in  80  days,  referrs  to  private  pass- 
ways.  The  exceptors  had  60  days  under 
section  4303  within  which  to  take  their  ap- 
peal, and  it  was  taken  within  that  time. 

[6]  It  is  stated  In  tlie  Judgment  of  the 
circuit  court  that  the  court  heard  certain 


evidence,  but  there  Is  no  transcript  of  this 
evidence  before  us.  In  the  absence  of  saffi- 
clent  evidence  hi  the  record  to  enaMe  the 
court  to  determine  whether  the  trial  ooart 
acted  properly,  this  court  will  presume  that 
the  Judgment  is  correct,  and  will  be  affirmed. 
We  should  have  before  us  the  entire  record 
upon  which  the  lower  court  based  its  con- 
clusions; otherwise  we  cannot  intelligmtly 
review  the  action  of  the  lower  court.  Sh^by 
V.  Johnson,  168  Ky.  665, 166  S.  W.  679;  Myers 
V.  Saltry,  163  Ky.  481,  1T3  8.  W.  1188,  Ann. 
Cas.  19ieB,  1184. 
Wherefore  the  Judgment  is  affirmed. 


GREENE,  Auditor,  v.  FEDERAL  COAL  CO. 

(Court  of  Appeals  of  Kentucky.    Jane  10, 
1919.) 

1.  Taxation  <e=»585— Refdndino  Tax  Paid. 

Ky.  St.  {  162,  does  not  autliorize  the  return 
by  the  state  auditor  of  a  tax  improperly  as- 
sessed against  or  paid  by  an  individual  taxpay- 
er; the  primary  object  of  the  statute  being  to 
authorize  the  auditor  to  refund  to  officers  who 
collected  taxes  dne  the  state  and  paid  more  into 
the  treasury  than  was  in  fact  due  from  them. 

2.  Taxation    €=3533  —  Refund    or    Taxes 
Paid. 

The  tax  Imposed  by  Ky.  St  Supp.  1918,  | 
4019a9,  for  recording  mortgages  is  a  tax  njMtn 
the  indebtedness  and  not  the  land,  and  the  one 
paying  such  a  tax  ia  not  entitled  to  a  reftmd 
on  the  ground  that  he  did  not  have  title  to  the 
land,  and  the  mortgage  was  subsequently  can- 
celed, although  such  person  really  believed  he 
owned  the  land  at  the  time  the  mortgage  was 
executed. 

3.  Taxation  <3=>538  —  Rkcotxbt  or  lizcBsa 
Paid. 

Where  one  voluntarily  pays  taxes  to  the 
county  clerk,  who  pays  it  to  the  state  auditor, 
he  cannot  recover  such  money  from  the  state 
auditor,  although  he  paid  such  money  under  a 
mistake  of  law  and  fact,  and  although  such 
money  was  not  due. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Proceeding  In  mandamus  by  the  Federal 
Coal  Company  against  Robert  L.  Greene, 
Auditor.  From  a  Judgment  In  favor  at  plain- 
tiff, defaidant  appeals.    Reversed. 

Charles  H.  liIorrisT  Atty.  Gen.,  and  D.  M. 
Howerton,  Asst  Atty.  Gen.,  for  appellant 

Thomas  B.  McGreagor,  of  Frankfort,  and 
N.  R.  Patterson,  of  Pinevllle,  for  appellee. 

SETTLE,  J.  This  appeal  brings  to  us 
for  review  a  Judgment  of  the  Franklin  cir- 
cuit court  granting  the  appellee.  Federal  Coal 
Company,  a  writ  of  mandamua  directing  the 
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appellant,  Bobert  Ij.  GcMne,  as  auditor  of 
pahlic  accounts  of  tbe  state  of  Kentucky,  to 
draw  bis  warrant  od.  the  tceasiiTer  of  the 
state  in  aivellee's  favor  for  $2,700  alleged 
to  have  been  paid  bj  tbe  latter  under  a  mis- 
take of  law  and  fact  to  tbe  clerfc  of  the  Bell 
county  court  a*  a  tax  due  tbe  State  for  the 
recmrding  in  bis  office  of  a  mortgage  on  real 
estate  executed  by  appellee  to  secure  a  loan 
of  $1,350,000  made  it  by  the  Chattanooga  Sav- 
ings Bank  of  Chattanooga,  Teun.  The  dr- 
cnit  court  overruled  a  demurrer  filed  by  kd- 
pellant  to  tbe  petition,  and  the  latter's  refus- 
al to  plead  further  resulted  in  tbe  Judgment 
appealed  from. 

The  tacts  are  that  some  time  prior  to  Sep- 
tember, 1917,  api>eUee  purchased  of  one 
C  M.  Preston,  trustee  in  baolcruptcy  of  the 
Continental  Coal  Corporation,  16,000  acres 
of  land  In  Bell  county,  and  rec^ved  <rf  him  a 
deed  to  same ;  and  on  tbe  15th  of  September, 
19>17,  appellee  borrowed  of  tiie  Cbattaoooga 
Sarbigs  Bank  the  91,350,000  menttooed,  and 
then  executed  to  it  tbe  mortgage  on  tbe  16,- 
000  acres  of  Bell  county  land  to  secure  Ita 
payment,  wblcb  mortgage  wfui  on  the  same 
day  duly  acknowledged  by  the  mortgagor, 
lodged  for  record  in  the  office  of  the  clerk  of 
tbe  Bell  county  court,  and  in  due  course  re- 
corded therein.  Upon  lodging  the  mortgage 
in  his  office  for  reoord,  appellee  paid  W.  C. 
Bingham,  clerk  of  the  Bell  county  court,  his 
fee  for  recording  the  Instrument  and  in  addi- 
tion $2,700;  tbe  latter  sum  being  the  total 
amount  of  a  tax  of  20  cents  upon  ea(!fa  $100 
of  the  $1,350,000  Indebtedness  secured  by  the 
mortgage  In  question,  which  tax  was  imposed 
in  behalf  of  tbe  state  of  E^ntucky  by  the 
Revenue  Act  of  1817  (chapter  11).  Subse- 
quent to  September  24,  1017,  suit  was  insti- 
tuted in  the  United  States  District  Court 
for  the  EJastem  District  of  Kentucky  by  S. 
Tbruston  Ballard  and  others  against  the 
Continental  Coal  Corporation,  C.  M.  Pres- 
ton, its  trustee  In  bankruptcy,  the  appellee. 
Federal  Coal  Company,  and  the  Chattanooga 
Savings  Bank,  seeking  a  cancellation  of  the 
deed  from  Preston,  trustee,  conveying  to  the 
appellee  the  16,000  acres  of  Bell  county  land, 
and  also  the  cancellation  of  the  mortgage 
from  the  latter  executed  to  the  Chattanooga 
Savings  Bank.  Thereafter  a  decree  was  ren- 
dered In  that  action  by  tbe  federal  court 
canceling  the  deed,  also  the  mortgage,  In 
qnesUaa,  and  appointing  one  J.  M.  Gilbert 
special  commissioner  of  the  court  to  enter 
upon  the  record  of  the  office  of  tbe  clerk  of 
tbe  Bell  county  court  such  cancellations, 
wbich  was  accordingly  done  by  the  commis- 
■iouer. 

Tlie  preaent  action  to  recover  of  the  ap- 
peliant,  Robert  U  Oreene,  auditor  of  public 
accounts  for  the  state  of  Kentucky,  the  $2,- 
700  tax  .paid  by  aiHiellee  to  the  clerk  of  tbe 
Bell  ooDBty  cowrt  upon  tbe  recording  of  the 
mortgage  made  by  It.  to  tbe  Chattanooga  Sav- 
lags.Bask  .was  instituted  in  .tbe  Franklin 


circuit  court  Marcb  20,  1910;  the  grounds 
alleged  in  tbe  petition  for  Its  recovery  being 
that,  as  appellee  did  not  acquire  any  title  to 
the  lands  conveyed  it  by  the  deed  from  Pres- 
ton, trustee,  or  In  fact  own  them  when  It  ex- 
ecuted and  caused  to  be  recorded  the  mort- 
gage, it  was  Hot  liable  tat  the  tax  paid  the 
clerk  of  the  Bell  county  court  upon  the  re- 
cording of  the  mortgage,  and  is  therefore  en- 
titled to  recover  it  of  the  appellant  auditor, 
to  whom  it  was  paid  hy  the  clerk,  and,  fur- 
ther, that  tbe  payment  of  the  tax  was  made 
under  a  mistake  both  of  law  and  fact  on  its 
part 

[1]  It  is  insisted  by  .appellee  that  the  re- 
covery of  the  tax  was  authorized  by  Ken- 
tudcy  Statutes,  |  142,  whlcb/ provides:     . 

"When  it  shall  appear  to  the  auditor  that 
money  hag  been  paid  Into  the  treasury  for  tax- 
es when  no  sach  taxes  'were  in  fact  due,  he 
■ball  issue  his  warrant  en  the  treasury  for 
snch  money  so  improperly  paid,  in  behalf  of 
the  person  who  paid  tbe  same.    •    *    • " 

Under  the  decision  of  this  court  tbe  re- 
covery of  the  tax  cannot  be  sustained  upon 
the  ground  Indicated.  In  German  Security 
Bank  v.  Coulter,  Auditor,  112  Ky.  682,  66  S. 
W.  426,  23  Ky.  Law  Rep.  1888,  it  was  held 
that  tbe  primary  object  of  the  statute  supra 
was  to  authorize  the  auditor  to  refund  to  of- 
ficers who  collected  taxes  due  the  state  and 
paid  more  into  tbe  treasury  than  was  in  fact 
doe  from  them,  and  that  it  was  not  intended 
to  authorize  the  return  by  the  auditor  of  a 
tax  Improperly  assessed  against  or  paid  by 
the  Individual  taxpayer.  In  Couty  v.  Bos- 
wotftt.  Auditor,  160  Ky.  312,  169  S.  W.  742, 
in  interpreting  this  statute,  we  In  part  said: 

"We  do  not  believe  that  the  Iiegislature  ever 
intended  to  enact  a  law  that  would  permit  any 
person  who  thought  he  had  been  required  to 
pay  a  greater  amount  of  taxes  than  be  thought 
to  be  due,  or  to  pay  taxes  on  property  that  he 
considered  exempt,  or  even  to  pay  taxes  to 
the  sbsrilf  or  c«dleottiic  officer  of  a  oonniy, 
through  mistake,  to  appear  before  the  aodiCor 
of  public  accounts  and  require  him  to  take 
up  the  .*  *  *  merits  of  the  daim;  and 
then  if  it  appeared  to  him  that  the  tax  had 
been  improperly  paid  to  draw  his  warrant  on 
the  treasurer  for  the  amount  appearing  to  him 
to  be  due  the  claimant." 

Tlie  same  constmctioa  has  been  given  the 
Btatttte  in  tbe  folio  wing  cases  later  decided: 
Bosworth  y.  MetropoUtan  Ufe  Ins.  Co.,  162 
Ky.  344,  172  S.  W.  661;  LouisvlUe  Gas  ft 
Electric  Go.  T.  Boswortb,  168  Ky.  824,  1,85 
S.  W.  125. 

[2]  Tbe  tax  paid  by  appellee  was  imposed 
by  section  4019a8,  Kentucky  Statutes,  which 
provides  in  part: 

"A  tar  of  twenty  cents  ($J!0)  is  hereby  impos- 
ed upon  each  one  hundred  dollars  ($100.00)  or 
fraction  thereof  of  indebtedness  which  is  or  may 
be,  in  any  contingency  secured  by  any  mortgage 
of  propwty  in  this  state,  which  mortgace  ^all 
be  lodged  for  record  after  this  act  goes  into 
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effect  where  .the  lodebtedliess  does  not  mature 
within  five  years.    •    •    •" 

The  word  "tnortgage"  Is  thus  defined  in  a 
previous  paragraph  of  the  same  section  as 
follows: 

"The  word  'mortgage'  as  used  in  this  section 
shall  include  any  instrument  creating  or  evi- 
dencing a  lien  of  any  kind  upon  property  given 
or  taken  as  security  for  debt  and  shall  in- 
clude vendors'  liens  and  executors'  contracts 
for  the  sale  of  property  under  which  the  vendee 
is"  entitled  to  the  possession  thereof.    •    •    •  " 

It  is  admitted  in  this  case  that  the  mort- 
gage secured  an  indebtedness  of  $1,850,000, 
which  did  not  mature  within  five  years ;  that 
the  mortgage  was  a  recordable  instrument, 
was  duly  recorded  in  the  proper  office,  and 
that  appellee  paid  the  clerk  the  tax.  It  will 
be  observed  that  the  tax  is  not  Imposed  up- 
on the  mortgage  by  the  statute,  but  upon  the 
indebtedness  secured  by  the  mortgage.  The 
instrument  constituting  the  mortgage  evi- 
dences the  indebtedness  and  enables  the  clerk 
to  know  the  amount  of  the  indebtedness  and 
the  amount  of  tax  to  be  collected  upon  the 
indebtedness,  the  thing  taxed. 

It  is  appellee's  contention  that  the  tax  was 
paid  under  a  mistake  of  law  or  fact  But 
the  mistake  consisted  of  its  belief  that  it 
owned  the  title  to  the  land  when  it  did  not 
It  is  not  claimed  that  tliere  was  any  mistake 
as  to  its  Indebtedness  to  the  bank;  for  the 
money  was  admittedly  borrowed  by  it  of  the 
bank,  and  it  was  not  relieved  of  the  indebt- 
edness by  its  loss  of  the  land  by  the  decree 
of  the  feideral  court.  There  was  no  mistake 
about  the  execution  of  the  mortgage  or  the 
recording  of  same,  and  no  duty  rested  upon 
the  county  clerk  to  ascertain  whether  appel- 
lee's title  to  the  lands  covered  by  the  mort- 
gage was  good  or  bad;  nor  was  he  under 
any  duty  to  pass  on  the  sufficiency  of  the 
security  afforded  by  the  mortgage.  The  duty 
<rf  the  clerk  went  no  further  than  to  know 
that  there  was  an  indebtedness  on  property 
evidenced  by  the  mortgage,  that  such  Indebt- 
edness would  not  mature  within  five  years, 
and  to  collect  the  tax  due  on  the  amount  of 
such  indebtedness  and  record  the  mortgage. 
Manifestly  the  facts  here  shown  give  appel- 
lee no  right  to  the  return  of  the  tax  paid  by 
it.  If  the  right  to  recover  ot  the  auditor  the 
tax  received  by  him  through  the  county  Clerk 
could  arise  from  or  because  of  appellee's  loss 
of  the  lands  embraced  in  the  mortgage,  or 
the  consequent  destruction  of  the  security  it 
had  given  its  creditor  by  the  mortgage,  it 
could  on  the  some  grounds  recover  of  the 
county  clerk  the  fees  it  paid  him  for  record- 
ing both  the  deed  from  Preston,  trustee,  to  it 
and  the  mortgage  it  executed  to  the  Chatta- 
nooga Savings  Bank.  Indeed,  a  recovery 
back  of  the  tax  in  this  case  would  authorize 
its  recovery  In  every  instance  where  the 
mortgagor  or  maker  ot  the  lien  happened  to 
be  deceived  or  mistaken  as  to  his  title  to  the 


property  mortgaged ;  and  to  permit  sach  ino- 
cedure  would  involve  die  auditor  in  almost 
constant  litigation  and  amount  to  an  abnse 
of  fbe  law.  It  is  the  duty  of  one  giving  a 
mortgage  or  other  lien  on  his  property  S> 
know  that  his  title  to  the  property  la  good, 
and  if  by  his  laches  or  any  mlsfortone  or  ac- 
cident be  loses  the  property  after  giving  the 
mortgage  and  paying  the  tax  due  upon  re- 
cording It,  he  cannot  make  the  state  the  vle- 
tim  of  his  mlsfortone^  The  appellee  la  not  in 
the  attitude  of  one  of  whom  a  tax  has  been 
illegally  collected.  It  was  legally  liable  tox 
it  when  paid,  and  the  fact  tliat  the  dtscovery 
has  since  been  made  that  its  payment  might 
ha-ve  been  avoided  wiU  not  anthorlze  Its  re- 
covery. 

[3]  For  another  reason  appellee  cannot  re- 
cover the  tax.  It  was  voluntarily  paid  tbe 
clerk  and  by  him  paid  to  the  auditor.  No 
rule  of  law  Is  better  settled  than  that  which 
refuses  the  recovery  of  mmiey  that  lias  been 
voluntarily  paid  Into  the  treasury  of  tbe 
state,  although  the  payer  may  not,  in  fact, 
have  owed  it  In  approval  of  the  rale  supra 
we,  in  L.  &  N.,  R.  B.  Co.  v.  Comlth.,  89  Ky. 
531,  12  S.  W.  lOM,  11  Ky.  Law  R^.  734, 
said: 

"Considerations  of  public  policy  require  this 
rule,  and  the  taxpayer  cannot  complain  with 
grace  because  he  has,  by  his  own  neglect,  miss-- 
ed  the  opportunity  afforded  him  by  law  for  his 
protection.'^ 

In  Smith's  Modem  Law  of  Municipal  Ck>r- 
porations,  vol.  1,  §  244,  "compulsion"  as  ap- 
plied to  a  tax  payment  is  defined  as  follows: 

"It  is,  however,  upon  the  whole  well  settled 
that  the  payment  must  be  made  under  direct 
and  immediate  compulsion,  and  under  such  cir- 
cumstances  that  the  person  called  on  to  pay 
the  tax  can  save  himself  or  bla  property  only 
by  paying  the  illegal  demand.  The  stringent 
application  of  this  rule  often  results  in  hard- 
ship in  individual  cases;  but,  for  the  reason 
already  stated,  the  general  beneficence  of  the 
rule    is  undoubted." 

The  rule  has  been  time  and  again  approv- 
ed in  this  Jurisdiction,  as  an  examination  of 
the  following  authorities  will  show:  City  of 
Louisville  v.  Becket,  1S»  Ky.  17,  129  S.  W. 
311,  2S  L.  R.  A.  (N.  a.)  1046;  L.  ft  N.  R.  B. 
Go.  V.  Hopkins  County,  87  Ky.  005,  9  a  W. 
497,  10  Ky.  Law  Bep.  497;  Brands  v.  City 
of  Louiaville,  111  Ky.  50,  68  S.  W.  2,  23  Ky. 
Law  Rep.  442 ;  Oity  of  Louisville  v.  Ander- 
son, 79  Ky.  S31,  42  Am.  Rep.  220— and  is  as 
strongly  indorsed  in  numerous  other  Juris- 
dictions. Baltimore  v.  Lefferman,  4  GiU 
(Md.)  425,  45  Am.  Dec.  145 ;  Dear  v.  Vamom, 
80  Cal.  86,  22  Pac.  76.  We  also  find  that  in 
Cooley  on  Taxation,  volume  2,  pp.  49O-1502, 
the  souDdnesB  of  the  nde  is  strongly  com- 
mended. 

It  is  patent  in  the  instant  case  that  the 
county  clerk  oonld  not  have  coerced  paymoit 
of  this  tax. .  It&  payment  wm  purely  a  toIp 
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antaiy  matter  >rltb  tlie  appellee,  as  It  had 
the  choice  to  pay  the  tax  and  have  the  mort- 
gage recorded  or  to  decline  to  do  ao.  The 
tax  has  been  turned  over  to  the  auditor  ot 
the  state,  gone  into  the  general  funds  of  the 
state,  and  has  douhtleas  been  appropriated 
and  disbursed  as  the  law  required.  Under 
the  circumstances  thus  presented  the  courts 
cannot  be  occupied  in  undoing  the  arrange- 
ments of  parties  which  they  have  voluntarily 
made.  So  under  the  rule  announced  no  es- 
cape Is  possible  from  the  conclusion  that  ap- 
pellee is  not  entitled  to  recover  back  the  tax 
sued  for.  Hence  the  action  of  the  circuit 
court  In  overruling  appellant's  demurrer  to 
the  i>etitlon  was  error. 

For  the  reasons  indicated,,  the  judgment  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  sustain  the  demurrer  to  the  pe- 
tition and  dismiss  the  action. 


SADEB  et  al.  v.  TAXLORS  EX'R  et  al. 
(Court  of  Appeals  of  Kentucky.    June  6, 1919.) 

1.  Wills  «=440— CoNSTBronoK— Intehtion 

OT  TXSTATOB. 

The  intention  of  testator  must  be  effectuat- 
ed, if  it  can  be  gathered  from  the  language  of 
the  instrument,  when  there  are  no  latent  am- 
biguities. 

2.  Wnxs  •b»470— Irtbrtion  ov  Tcstatob— 
CoRSTKccnoR  or  Aix  Pabtb. 

In  ascertaining  the  intention  of  a  testator, 
the  entire  will  may  be  looked  to,  and  every  part 
of  it  read  and  considered  with  the  whole. 

3.  Wills  «=»488— Pabol  BviMrwcB— Intew- 
TIOK  ov  Tbstatob. 

Where  a  will  is  Id  plain  and  unambiguous 
language,  parol  evidence  is  not  admissible  to 
show  an  Intention  different  from  that  expressed. 

4.  Wills  iS=o441— Constbtjction  of  Ambigu- 
ous Will— MoTivBs. 

Where  a  clause  or  a  term  in  a  will  is  am- 
biguous, the  motlTes  reas^inably  supposed  to 
have  actuated  the  testator,  the  purpoxe  of  the 
will,  the  rdatlons  between  testator  and  dev- 
isees and  the  nature  and  extent  of  the  property 
may  be  called  in  to  assist  the  language  in  as- 
certaining the  intent 

5.  EXKCUXORS      AND       AduINISTRATOBS      ^=» 

129(1)  —  Powers  of  Administbatob— Sale 
OF  Realtt. 
An  administrator  cannot  sell,  and  has  no 
duty  to  control,  the  real  estate  of  the  intestate. 

6.  EZKCUTOBS  AMD  AdMINISTBATORS  ®s>121(2) 

— Admuiibtratob  with  the  Will  Annexed 
— Sajle  of  Real  Estate— Statute. 
Under  Ky.  St  13802,  clothing  an  adminis- 
trator with  the  will  annexed  with  the  powers  of 
an  executor,  he  may  sell  and  convey  real  estate, 
if  80  authorized  by  the  terms  of  the  will. 


8AUEB  V.  TATIiOa'S  BX'B  683 

(M»  6.W.) 

7.  Wills  «s»461— CoNsmuonoir-^BuBBTiTtr- 

TION    OF  WOBUB. 

When  it  ia  necessary  to  effectuate  testator's 
intention,  words  may  be  substituted  for  words 
used,  and  so,  where  it  clearly  appears  that  he 
has  used  the  word  "administrator"  in  the  sense 
of  "executor,"  the  court  will  so  construe  tho 

win. 


8.  EXECUTOBS    AND   Administbatobs   (3=>14— 

Appointment  of  Kxeoutqb. 
A  will  bequeathing  testator's  entire  estate 
to  a  daughter,  and  asking  the  court  to  appoint 
his  brother  "administrator"  and  guardian  with- 
out bond,  with  power  of  attorney  to  sell  and 
handle  the  property,  manifested  testator's  in- 
tention to  nominate  his  brother  as  executor,  so 
that  his  appointment  by  the  court  as  executor 
was  proper. 

8.  Executors  and  Adminibtbatorb  $=3l3S(l) 
—Sale  by  Executor- Intention  of  Testa- 
tor. 

Where  a  will  bequeathed  testator's  entire  es- 
tate to  a  daughter,  and  asked  the  court  to  ap- 
point his  brother  administrator  and  guardian 
without  bond,  and  to  give  him  power  of  attorney 
to  sell  and'  handle  the  property,  and  named  ad- 
ministrator was  appointed  executor,  be  was  am' 
thorized  by  will  to  sell  and  convey  real  estate. 

10.  Wills   «=»450—Oonstruction  — Inten- 
tion OF  Tbstatob— Mbantno  of  Part  of 
Wnx. 
In  construing  a  will,  each  item  should  be 
upheld,  If  consistent  with  testator's  fair  inten- 
tion. 


trom     drcalt    Ciourt,     Bourb<Ha 


Appeal 
CkHiDty. 

Action  by  Duncan  Taylor's  executor  and 
others  against  John  Sauer  and  others.  Judg- 
ment for  inalDtUFs,  and  defendants  appeal. 
Affirmed. 

Talbott  &  Whitley,  of  Paris,  for  appellants 
Sauer  and  Brammack. 

Denis  Dundon,  of  Paris,  for  appellants 
Caldwell  and  Whaley. 

George  Batterton,  of  Paris,  for  appellees. 

HURT,  J.  The  last  will  and  testament  of 
Duncan  Taylor,  deceased,  was  probated  in 
the  county  court  of  Bourbon,  on  July  12, 
191S.    The  entire  inatrument  Is  as  follows: 

"I  hereby  beqneath  my  entire  estate,  both  real 
and  personal,  to  my  daughter,  Sara  Winifred 
Taylor  Chappie.  I  ask  the  court  to  appoint  my 
brother,  William  M.  Taylor,  administrator  of 
my  estate,  without  bond,  also  to  appoint  Wil- 
liam M.  Taylor  guardian  for  my  daughter  with* 
out  bond,  and  to  give  him  power  of  attorney  to 
■ell  and  handle  said  property. 

"This  is  my  last  and  only  will. 

"August  5,  1918.  Duncan  Taylor. 

"Witnesses: 

"George  R.  Bell. 
"Mrs.  Winnie  D.  Ford." 

When  the  will  was  probated,  the  county 
court  was  of  the  opinion  that  the  term'ad- 
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minlstrator,"  as  nsed  tn  the  will,  was  tised  In 
the  sense  of  "executor,"  and  was  so  meant  and 
Intended  by  the  testator,  and  permitted  Wm. 
M.  Taylor  to  qualify  as  executor  of  the  will 
and  to  proceed  to  execute  Its  provisions. 
The  testator,  at  the  time  of  his  death,  was 
the  owner  of  an  undivided  one-third  in  cer- 
tain lands,  of  which  his  brothers,  Wm.  M. 
and  L.  W.  Taylor,  were  the  owners  of  the 
other  undivided  interests.  Since  assuming 
the  duties  of  executor,  Wm.  M.  Taylor,  as 
executor  and  In  his  own  right,  and  In  con- 
junction with  his  brother,  who  owns  the 
other  undivided  interests  in  the  lands,  has 
entered  into  executory  contracts  of  sale  of 
the  lands,  by  which  they  have  sold  the  lands 
to  the  appellants,  who  have  refused  to  ac- 
cept deeds  for  or  to  pay  the  -prices  agreed 
for  same,  in  accordance  with  the  contracts. 
The  circuit  court  adjudged  that  appellees 
^ad  tendered  deeds  to  appellants  In  accord- 
ance with  the  contracts,  and  that  appellants 
should  pay  the  prices  agreed  upon  for  a  con- 
veyance of  the  lands. 

The  vendees  appeal,  and  insist  that  Wil- 
liam M.  Taylor,  as  executor  of  Duncan  Tay- 
lor, is  not  authorized  to  sell  and  convey  the 
undivided  Interest  in  the  lands  owned  by  the 
testator,  and  in  fact  that  the  will  did  not 
nominate  him  as  an  executor,  and  that  his 
appointment  as  such  was  not  authorized. 
Hence  two  Issues  are  presented  by  the  rec- 
ord here  for  decision:  (1)  Does  the  vrtll 
nominate  William  M.  Taylor  as  Its  execu- 
tor, and  was  the  action  of  the  county  court, 
in  appointing  him  as  executor  and  permit- 
ting him  to  qualify  as  such,  authorized  and 
valid?  (2)  Does  the  will  empower  an  execu- 
tor of  It,  or  an  administrator  of  it  with  the 
wUl  annexed,  to  make  a  valid  sale  and  con- 
veyance of  testator's  Interest  in  the  lands? 
They  will  be  considered  in  their  order,  and, 
first,  should  the  term  "administrator,"  as 
used  In  the  will,  be  construed  to  be  "execu- 
tor," and  to  have  been  used  by  the  testator 
in  the  sense  of  executor,  and  to  have  been 
80  meant  and  intended  by  him? 

[1]  This  gnestion,  we  think,  should  be  an- 
swered in  the  afflrmative.  The  Instrument 
was  evidently  drafted  by  a  layman,  who  was 
unacquainted  with  legal  terms,  and  whose 
knowledge  did  not  fully  comprehend  the  def- 
inite lines  upon  which  the  power  of  a  per- 
sonal representative  must  be  acquired,  and 
most  proceed,  in  the  matters  connected  with 
the  administration  of  an  estate,  and  did  not 
differentiate  between  an  administrator  and 
an  executor.  As  has  been  said  so  many 
times,  by  this  court  and  other  courts,  and 
so  often  declared  by  text-writers,  the  inten- 
tion of  a  testator  must  be  effectuated,  if  It 
can  be  gathered  from  the  language  of  the 
instrument,  when  there  are  no  latent  ambig- 
uities. This  Intention  must  prevail  in  all 
cases,  unless  the  intention  Is  one  contrary 
to  law,  and  other  rules  of  construction  must 
give  way,  U  they  lead  to  a  result  contrary 


to  the  manifest  Intention  of  the  testator. 
Watklns  V.  Bennett,  170  Ky.  469,  186  S.  W. 
182 ;  Carroll  v.  Cave  Hill  Cemetery  Co.,  1T2 
Ky.  2(V1,  189  S.  W.  186;  Anderson  v.  Etell's 
Adm'r,  80  Ky,  »1;  Patrick  v.  Patrtck,  135 
Ky.  807,  122  S.  W.  159;  Bayless  v.  Pres- 
cott,  79  Ky.  252;  Thackston  y.  Watson,  84 
Ky.  206,  1  S.  W.  398,  8  Ky.  Law  Rep.  198; 
Cook  r.  Hart,  136  Ky.  650,  117  8.  W.  357, 
and  many  others. 

[t}  In  ascertaining  the  intentions  of  a  tes- 
tator, the  entire  will  may  be  looked  to,  and 
every  portion  of  it  read  and  considered  with 
the  whole.  Duncan  v.  Berry's  Adm'r,  142 
Ky.  178,  188  3.  W.  U48;  Otay  ▼.  Gamett. 
148  Ky.  34,  146  S.  W.  18;  Hanna  t.  Prew- 
Itt,  158  Ky.  810,  16S  8.  W.  726;  Watklns 
V.  Bennett,  supra. 

[31  Where  the  will  Is  in  plain  and  unam- 
biguous language,  the  intention  must  be  as- 
certained from  the  language  of  the  will  it- 
self, and  parol  or  other  extrinsic  evidence  is 
not  admissible  to  Eftiow  an  intention  which 
is  different  from  that  expressed  in  the  wilL 
Tuttle  V.  Bertyman,  94  Ky.  553,  23  S.  W.  345, 
15  Ky.  Law  Rep.  294;  Long  v.  Dnvall,  6  B. 
Mob.  219:  Mudd  v.  MuUlcan,  12  S.  W.  263, 
11  Ky.  Law  Rep.  417;  Carroll  v.  Cave  Hill 
Cemetery  Co.,  supra. 

[4]  But  where  a  clause  In  a  wUl  is  am- 
Mgoous,  or  a  terra  used  is  ambiguous,  "the 
motives  which  can  reasonably  be  supposed 
to  have  actuated  tte  testator,  the  purpose 
of  making  the  will,  the  relations  between 
the  testatov  and  the  devisees,  and  the  na- 
ture and  extent  of  the  property  may  be 
called  in  to  assist  the  language  in  ascer- 
taining the  intentions  of  the  testator."  Car- 
roll V.  Cave  Hill  Cemetery  Oo.^  supra ;  Wat- 
kins  V.  Bennett,  supra;  Henry's  Ex'r  v. 
Henry's  Ex'r,  81  Ky.  342;  Levy's  Ex'x  v. 
Leeds,  151  Ky.  56,  151  S.  W.  1.  The  tes- 
tator in  the  instant  will  first  devises  to 
his  daughter  the  entire  estate,  then  he  nom- 
inates his  brother  as  "administrator"  of  the 
estate,  and  appoints  him  guardian  for  his 
daughter,  and  requests  that  he  be  permitted 
to  qualify  in  each  position  "without  bond," 
and  then  requests  the  court  to  give  his  broth- 
er authority  to  "sell  and  handle"  the  prop- 
erty. 

[6,  I]  It  is  a  matter  of  common  knowledge 
that  an  administrator  cannot  sell,  and  has 
no  duty  to  control,  the  real  estate  of  the 
decedent  While  he  can  do  so.  It  Is  very  un- 
usual and  uncommon  for  a  testator,  or  any 
other  person  expecting  to.  die,  to  request  the 
appointment  by  a  court  of  any  particular 
person  as  his  administrator.  No  obligation 
would  rest  upon  the  court  to  grant  such  a 
request,  and  in  fact  the  statute  provides  the 
order  of  precedence  among  persons  as  to  who 
shall  have  a  right  to  the  office  of  adminis- 
trator. While  an  administrator  with  the 
will  annexed  is  clothed  With  the  powers  of 
an  executor,  and  may  sell  and  convey  real 
estate,  if  authorised  by  the  term*  ot  the 
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wUl  to  do  so  (aeetibft  3862,  Ky.  Stats.),  It  to 
very  clear  that  the  testator  did  not  have 
in  mind  the  mere  nomination  of  an  adminis- 
trator oC  talB  estate,  because  auch  person 
woold  not  and  cmU  not  be  aathoiiaed  to 
sell  and  convey  the  real  estate  by  any  eoort, 
and  on  admlnlsttator  appelnted  by  the  ctmrt 
under  the  statute  would  hove  the  same  pow- 
ers as  one  nominated  by  the  testator.  The 
manifest  intention  of  the  testator  was  to 
nominate  a  personal  representative,  who 
would  be  clothed  with  the  powers  delegated 
to  him  by  the  will,  among  which  was  the 
power  to  sell  and  dispose  of  all  his  prop- 
erty, Including  the  real  property.  He  was 
dolnjg  .the  usual  thing,  when  a  testator  de- 
sires a  particular  person  for  the  executor 
of  bla  will ;  that  la,  be  was  nominating  him 
In  his  will;  and,  If  it  should  be  construed 
that  he  was  Intending  his  brother  to  be  an 
adrninistrator,  he  was  doing  an  unusual  and 
altogether  a  fruitless  thing.  It  is  very  dear 
that  It  was  the  testator's  Intention  to  nom- 
inate WllUam  M.  Taylor,  as  the  executor 
of  his  will— that  Is,  the  person  to  be  clothed 
with  the  iK)wers  to  execute  the  will. 

[7,  S]  In  the  construction  of  a  will,  when 
It  becomes  necessary  tg  effectuate  the  Inten- 
tion of  the  testator,  words  and  sometimes 
sentences  may  be  transposed,  words  may  be 
cast  away,  and  phrases  discarded,  or  tl»e 
language  used  in  the  will  may  be  changed 
and  words  may  be  substituted  for  others. 
Cecil  V.  Cecil,  161  Ky.  419,  170  S.  "W.  973; 
Dockery's  Ex'rs  v.  Dockery,  170  Ky.  194, 
1S.5  S.  W.  849 ;  Hunt  v.  Johnson,  10  B.  Mon. 
34-1 ;  Aujlck  v.  IVallace,  12  Bush,  533 ;  Bar- 
clay V.  Dupny,  6  B.  Mon.  93.  It  may  be 
added  that  there  is  no  warrant  for  changing 
the  language,  or  discarding  phrases  or  sen- 
tences or  words,  or  transposing  words  or 
sentences,  or.  substituting  words  for  words 
used,  except  to  carry  out  the  purpose  and 
intention  of  the  testator.  In  the  ihstant  case, 
that  the  testator  used  the  word  "adminis- 
trator" in  the  sense  of  "executor,"  and  meant 
and  intended  thereby  an  executor,  seems  be- 
yond doubt,  and  hence  the  county  court  was 
correct  in  so  construing  tiie  will. 

CI,  1»]  (b)  Whether  the  wlTl  gives  author- 
ity to  the  executor  of  It  to  sell  and  Convey 
the  real  estate,  It  will  be  observed  that  the 
sole  devisee  is  an  Infant.  The  executor  was 
appointed  hi  the  will,  the  guardian  of  the 
devisee.  The  evident  purpose  of  the  testa- 
tor was  to  dispose  of  and  administer  the 
estate  with  a  minimum  of  costs  and  litiga- 
tion. He  has  the  greatest  confldence  in  the 
Judgment  and  integrity  of  the  executor  nom- 
inated by  him,  as  he  requested  that  the 
court  shoOTd  permit  him  to  qualify  wlthoat 
the  giving'  of  security  for  the  executimi  of 
the  trasti.    The  devisee  of  the  property  un- 


der the  will  would  have  Inherited  It  under 
the  laws  of  descent.  We  mtist  necessarily 
conclude  tba^  the  testator  had  purposes  and 
intentions  In  the  execution  of  his  will,  and 
things  which  he  desired  to  be  done,  wUdi 
would  not  otherwise  be  accomplished.  If  the 
power  to  sell  and  cmivey  the  pn^verty  was 
not  given  to  th»  executM  by  the  wlU,  the 
only  thing  accomplished  by  the  testator  by 
maldng  a  will  was  to  appoint  a  guardian  for 
his  daughter.  A  meaning  should  not  be  de- 
nied to  the  greater  portion  of  the  wlU,  or  in 
fact  ta  any  part  of  It,  unless  it  is  necessary 
to  do  ao,  and  only  becajuse  a  construction 
in  accordance  with  tiie  intenttoDS  of  the  tes- 
tator cannot  be  otberwiae  had.  Patrick  v. 
Patrick,  1S6  Ky.  807,  1^  S.  W.  159;  Duncan 
T.  Berry's  Adm'r,  142  Ky.  178, 183  8.  W.  1148; 
Baird  v.  Rowan,  1  A.  K.  Marsh.  217 ;  Morse 
V.  Cross,  17  B.  Mon.  740 ;  Augustus  v.  Seabolt, 
3  Mete  159.  Each  Item  of  a  will  ought  to 
be  upheld.  If  consistent  with  the  fair  intend- 
ment of  the  testator. 

The  will  requests  the  court  to  give  the 
executor  "iwwer  of  attorney  to  sell  and 
handle  the  property."  In  light  of  the  fact 
that  the  coimty  court  was  without  author- 
ity to  decree  a  sale  of  the  real  estate,  and 
the  circuit  court  could  only  do  so  by  a  de 
cree  to  be  obtained  by  a  suit,  wherein  certain 
necessary  and  essential  fa<fts  muE;t  be  shown, 
and  which  can  be  done  as  well  without  an 
executor  of  tlie  estate  as  with  one,  if  It  is 
held  that  the  executor  may  not  sell  and  con- 
vey the  property,  the  will  accompllshe-i  noth- 
ing except  to  name  a  guardian  for  the  daugh- 
ter of  testator,  and  the. remainder  of  the  will 
ia  futile.  The  testator  manifestly  Intended 
to  dotbe  the  executor  with  the  power  to 
sell,  and  his  request  of  the  court  to  give  him 
that  power  probably  meant  only  to  permit 
the  executor  to  qualify  as  such.  It  will  be 
observed  that  the  will  requests  the  court 
to  permit  the  executor  to  qualify  "without 
bond."  This  is  the  popular  expression  upon 
that  subject,  and  is  universally  held  to  mean, 
that  he  may  be  permitted  ta  qualify  with- 
out giving  surety  in  his  bond,  as  the  stat- 
ute explicitly  requires  the  execution  of  bond 
In  every  instance  of  the  qualiflcatlon  of  an 
executor.  We  conclude  that  the  executor  Is 
empowered  by  the  will  to  sell  the  lands  of 
decedent  at  his  discretion,  and  the  power  to 
sell  Includes  all  the  powers  necessary  to 
make  the  sale  effectual,  and  In  the  Instant 
case,  the  right  to  the  possession  of  the  pro- 
ceeds being  in  the  executor,  "to  handle  the 
property"  as  expressed  In  the  will,  the  right 
and  power  to  convey  is  Included  in  the 
power  to  sell.  Preuser  v.  Terry's  Bx'r,  16  S. 
W.  133,  13  Ky.  Law  Rep.  25;  Marrett  v. 
Babb's  Ex'r,  91  Ky.  88,  15  8.  W.  4. 

The  Judgment  is  therefore  affirmed. 
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FISH  et  aL  t.  FISH  et  aL 
(Coart  of  Appeals  of  Kentucky.    June  13, 1919.) 

1.  Ctjbtesy  «=>  12(14)  —  Advbksb  PobsAbsion. 

Surviving  husband's  possession  of  deceased 
■wife's  realty  as  a  tenant  by  the  curtesy  was  in- 
sufficient to  give  him  title  thereto  by  adverse 
possession;  faia  possession  being  that  of  a  life 
tenant,  which  is  not  adverse  to  remaindermen. 

2.  Htjsband  and  Wite  ®=>29{6)— Antenup- 
tiai.  aobeeueno'. 

Antenuptial  agreement  between  64  year  old 
husband,  who  owed  certain  obligations  to  bis 
children  by  his  first  wife,  with  22  year  old 
wife,  giving  wife  upon  husband's  death  dower 
upon  one-third  of  the  home  place,  and  a  child's 
share  in  the  rest  of  the  property,  in  the  event 
that  a  child  should  be  bom  to  them,  but  in 
case  no  child  shall  be  born  merely  a  child's 
share  in  the  property  instead  of  dower  therein, 
was  not  inequitable  or  unjust. 

3.  Husband  and  Wife  ®=29(0)— Antenup- 
tial Aobeemeni^Fraud— Sufficiency  of 
Evidence. 

In  action  involving  question  of  whether  an- 
tenuptial agreement  was  invalid  because  of 
husband's  misrepresentations  as  to  extent  of 
his  property  as  claimed  by  wife,  evidence  of 
fraud  held  not  sufficient  to  authorize  an  annnl- 
ment  of  the  agreement. 

4.  Husbai^d  and  Wife  €=31(4)— Antenup- 
tial AOBEEUENT  —  CONSTBUCTION  —  "EN- 
DOWED." , 

Antenuptial  agreement  of  64  year  old  hus- 
band with  22  year  old  wife,  providing  that  wife 
shall  be  "endowed  with  one-third  of  the  home 
place"  of  husband,  and  as  to  other  property 
shall  take  a  child's  part,  together  with  hus- 
band's children  by  his  first  wife,  gave  wife  mere- 
ly a  life  estate  in  one-third  of  the  home  place, 
and  not  an  absolute  estate  therein;  the  word 
"endowed"  having  been  used  in  its  technical 
sense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Endow.] 

6.  Appeal  and  Erbob  €=s>169  —  Rkvibw  — 
Questions  Not  AdIudioatbd  Bblow. 
The  Court  of  Appeals,  being  a  court  of  re- 
view and  not  of  original  jurisdiction,  will  not 
pass  on  questions  not  raised  or  adjudicated  be- 
low. 

Appeal  from  Circuit  Court,  Roclicastle 
County. 

Salt  by  I^reurgis  Fish  and  another  against 
Volley  Fish  and  othei-s.  From  Judgment  ren- 
dered, plaintiffs  appeal.    Affirmed. 

J.  B.  Adamson,  of  Frankfort,  and  Bcthurum 
&  Lewis,  of  Mt.  Vernon,  for  appellants. 

0.  C.  WlUlnnis  and  J.  W1  Brown,  both  of 
Mt.  Vernon,  and  Hobson  &  Hobsou,  of  Frank- 
fort, for  appellees. 

CLAY,  C.  This  is  a  contest'over  the  divi- 
sion of  the  estate  of  A.  T.  Fish,  who  died  in- 


testate and  a  reeldHit  of  BoekeaflUe  county  in 
the  year  1913.  The  contest  is  between  bis  sec- 
ond wife  and  widow.  Volley  Fish,  and  their 
daughter,  Samantha  Adams,  on  the  one  hand, 
and  the  Issue  of  his  first  marriage  on  the 
other  hand. 

By  his  first  wife,  Samantha  Fish,  A.  T.  Fidi 
had  several  children.  On  Jane  18, 1880,  When 
he  was  64  years  of  age,  he  married  Volley 
Menifee,  who  was  then  22  years  of  age,  and 
one  daughter,  Samantha  Adams,  was  bom  of 
this  marriage.  On  the  day  prior  to  the  mar- 
riage he  and  Volley  Menifee  entered  into  the 
following  antenuptial  contract: 

"Know  all  men  by  these  presents  that  we,  the 
undersigned  A.  T.  Fish  and  Volicy  Menifee, 
have  this  day  entered  into  a  marriage  contract, 
by  the  terms  of  which  it  is  agreed  that  in  the 
event  there  be  an  heir,  or  heirs,  born  to  ns,  and 
in  the  event  that  the  same  be  living  at  the  death 
of  the  father,  A.  T.  Fish,  and  the  mother  also 
be  living,  then  the  mother  shall  be  endowed  with 
one-third  of  the  home  place  of  the  father  and 
husband.  And  all  other  property  belonging  to 
the  husband  at  the  time  of  his  death  shall  be 
sold,  and  the  wife,  instead  of  dower  in  said 
property,  shall  take  a  child's  part.  But  in  the 
event  of  the  huslmnd's  death  without  heir  or 
heirs  by  the  said  Volic^,  his  wife,  then  she  is 
to  take  of  all  of  his  property  owned  by  him  at 
the  time  of  his  death,  in  lieu  of  dower,  a  child's 
part  of  said  property." 

Claiming  that  A.  T.  Fish  was  the  owner  of 
a  tract  of  land  consisting  of  209  acres  at  the 
time  of  his  death,  Volicy  EHsh  and  her  daugh- 
ter, Samantha  Adams,  asserted  an  interest 
therein,  as  well  as  In  certain  personal  proper- 
ty left  by  the  deceased.  Their  claim  to  an  In- 
terest in  the  entire  tract  of  land  Was  resisted 
by  his  Issue  of  the  first  marriage  on  the 
ground  that  109  acres  thereof  belonged  to  his 
first  wife.  Thereupon  Volley  Fish  insisted 
that  If  this  was  true,  the  antenuptial  agree- 
ment was  obtained  by  fraud.  The  further 
claim  was  made  that,  even  If  the  antenuptial 
agreement  was  valid,  it  gave  her  an  absolute 
interest  in  one-third  of  the  home  place,  and 
not  merely  a  life  Interest  therein.  She  fur- 
ther sought  to  have  the  descendants  of  the 
first  marriage  of  A.  T.  Fish  charged  with  cer- 
tain advancements. 

On  final  bearing  the  chaocellor  upheld  the 
antenuptial  agreement,  and  further  held  that 
the  100  acres  of  land  in  contest  were  conveyed 
to  the  first  wife  of  A.  T.  Fish  by  her  father, 
and  belonged  to  her  diildren  and  grandc^ill- 
dren,  and  that  neither  Volley  Flab  nor  her 
daughter  was  entitled  to  any  Interest  therein. 
It  was  further  adjudged  that  VoUcy  Fish  was 
entitled  to  a  life  Interest  In  31%  acres,  that 
being  one-third  of  the  adjoining  tract,  and  the 
claim  that  the  issue  of  the  first  marriage 
should  be  charged  with  certain  advanoemects 
was  rejected.  From  that  Judgment  thia  ap- 
pfal  Is  prosecuted. 

[1]  1.  The  evidence  fully  supports  the  dkan- 
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cenort  flndlng  that  the  10»a<iras  of  land  be- 
longed to  Samantha  Wsh,  the  flrst  wife  of  the 
deceasea,  and  the  clnira  of  title  by  adverse 
possession  on  the  part  of  A.  T.  Fish  cannot, 
of  course,  be  sustained.  On  the  death  of  the 
flrst  wife,  A.  T.  Fish,  as  tenant  by  the  curtesy, 
was  entitled  to  a  life  Interest  in  her  land, 
and.  being  a  life  tenant,  his  possession  of  the 
land  was  not  adverse  to  the  rematoidermen. 
Carpenter  v.  Moorelock,  151  Ky.  606, 152  S.  W. 
675. 

[2,  3]  2.  But  it  Is  insisted  that  the  antenup- 
tial agreement  should  be  set  aside  because 
Volley  Fish  claims  that  A.  T.  Fish  was  guilty 
of  fraud  In  representing  to  her  that  the  109 
acres  belonging  to  his  first  wife  was  a  part  of 
the  home  place.  Taking  into  consideration 
the  ages  of  the  parties  and  the  fact  that  A.  T. 
Fish  owed  certain  obligations  to  his  children 
°  by  his  flrst  wife.  It  cannot  be  8a)d  that  the 
provision  which  he  made  for  Volley  Fish  was, 
under  all  the  drcumstanccs.  Inequitable  or 
unjust.  So  it  remains  to  determine  whether 
the  evidence  Is  sufficient  to  show  that  he  rep- 
resented the  home  place  as  being  larger  than 
It  actually  was.  The  testimony  of  Mrs.  Fish 
on  this  question  Is  as  follows:  A.  T.  Fish 
said  the  farm  was  his — belonged  to  him; 
that  he  owned  that  200  acres  of  land:  that  It 
was  the  land  he  Uved  on;  before  they  were 
married  he  claimed  he  owned  200  acres.  She 
further  stated  that  she  and  Mr.  Pish  rode 
around  the  place,  and  he  showed  her  where 
the  lines  were,  and  claimed  all  the  time  that 
he  had  about  200  acres.  As  a  matter  of  fact, 
he  did  hare  more  than  200  acres  pf  land 
aside  froin  that  belonging  to  his  flrst  wife. 
The  excess  over  the  land  owned  by  him  at  the 
time  of  his  death  was  conveyed  by  blm  by 
deeds  In  which  Volley  Fish  united.  These 
tracts  aggregated  at  least  150  acres,  and  Mrs. 
Fish  admits  that  these  tracts  of  land  came  ofl^ 
the  boimdary  that  Mr.  Fish  showed  her  when 
tbey  rode  around  it.  Talcing  into  considera- 
tion these  circumstances.  It  is  clear  that  A.  T. 
Fish  did  have  200  acres  of  land  at  the  time  of 
the  alleged  conversation,  and  it  is  by  no 
means  clear  that  be  represented  to  her  that 
the  land  owned  by  his  flrst  wife  was  a  part  of 
the  home  place.  We  therefore  agree  with  the 
chancellor  that  the  evidence  of  fraud  was  not 
sufficient  to  authorize  an  annnlment  of  the 
anteBuptial  agreement. 

[4]  3.  Another  contoition  of  Mrs.  Fish  is 
tbftt  the  cbanceUor  erred  In  not  adjudging  her 
an  absolute  estate  in  one-third  of  tlie  home 
iteee  Instead  of  a  life  estate.  It  may  be  coo- 
ceded  that  tbe  word  "endowed"  is  not  always 
oaed  in  tbe  technical  sense  of  "dower,"  but 
frequently  bas  a  more  comprehensive  mean- 
ing. Alter  all,  bowerer.  Its  meaning  is  a  mat- 
ter of  construction,  and  depends  on  the  <^ject 
In  view  andtbe  connection  in  which  It  is  used. 
It  Is  dear  from  the  contract  In  question  that 
A.  T.  Fish  desired  to  make  a  suitable  provl- 
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Hon  for  his  prospective  wife,  and  at  tbe  saitae 
time  be  Just  to  his  children  by  his  flrst  wife. 
The  purpose  of  the  contract  was  to  limit  her 
dower  and  dlstrlbutAble  share,  and  not  to  en- 
large her  rights.  To  this  end  she  was  "en- 
dowed" with  one-third  of  the  home  farm,  and 
not  with  one-third  of  all  his  lands.  In  view 
of  these  considerations,  we  conclude  that  the 
word  "endowed,"  as  employed  In  the  contract, 
was  used  in  Its  technical  sense,  and  should 
not  be  construed  as  vesting  an  absolute  es- 
tate. 

4.  The  chancellor  did  not  err  In  refusing  to 
charge  the  dilldren  of  A.  T.  Fish  by  his  flrst 
wife  with  certain  sums  as  advancements. 
Considering  tbe  large  amount  of  property 
that  A.  T.  Fish  had  and  the  idze  of  the  sums 
paid  to  his  children.  It  Is  evident  that  the  gifts 
were  such  as  any  father  might  ordinarily 
nmke  to  his  children,  without  any  view  to  a 
settlement  in  life. 

[5]  5.  Another  error  relied  on  was  the  fail- 
ure of  the  court  to  require  Julia  Proctor  to 
pay  Into  court  the  sum  of  ?0OO,  the  unpaid 
consideration  for  a  tract  of  land  conveyed  to 
her  by  A.  T.  Fish.  It  does  not  ap^ar  that  this 
question  was  ever  raised  by  any  pleading  In 
the  case,  or  was  ever  passed  on  by  the  chan- 
cellor. Since  this  is  a  court  of  review  and  not 
of  original  jurisdiction.  It  Is  not  our  practice 
to  pass  on  questions  not  raised  or  adjudicated 
below. 

Judgment  afBnped. 


HOLTON  et  al.  y.  JACKSON. 
(Court  of  Appeals  of  Kentucky.    June  3,  1919.) 

1.    LA.NnL0BD     AND     TENANT     <S=963(3)— TiTLB 
01    LANOI-OBn— E^STOFPEL   TO    DeKY. 

The  possession  of  the  tenant  is  the  posses- 
sion of  the  landlord,  and  the  tenant  is  estopped 
to  deny  title  in  the  landlord  until  the  expira- 
tion of  tile  term,  or  until  vacating  the  prem- 
ises and  surrendering  them  to  the  landlord. 

2.  Lardlobd   and  Tenart  «=»6S(1)— Pos- 
session  ov  Tknant—Pbisitmftiosb. 

Poesession  of  tenant  is  presumed  to  be 
amicable,  and  in  harmony  with  tbe  title  of  the 
landlord,  until  the  contrary  is  .shown  by  clear 
and  convincing  evidence. 

3.  LandloBd   and    Tenant   «=>63(6)— Title 
or  Landlord— Estoppel  to  Dent. 

The  duration  of  estoppel  of  tenant  to  deny 
title  of  landlord  is  not  limited  to  the  expiration 
of  the  lease. 

4.  Landlobd  and  Tenant  €=»e4  —  Entbt 
Undbb  Tkhani'— Advkbbi:  Holmks. 

One  who  enters  under  a  tenant  must  be 
regarded  as  subservient,  and  not' adverse  to  the 
landlord,  to  tbe  same  extant  as  the  tenant; 
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6.  Ljlndlobd  awd  Tknant  e=»64— Tenant'b 
Wifh:— Ebtoppkl  to  Dbny  Titmc  of  Land- 

X4>BD. 

The  presumption  is  tl>at  the  husband  is  the 
head  of  the  household,  and  that  he  obtains  and 
holds  premises,  not  only  for  his  own  use,  but 
for  the  use  and  benefit  of  his  wife  and  family, 
and  her  possession  must  be  considered  as  amica- 
ble  to  the  landlord,  so  long  as  she  remains  a 
member  of  the  household  of  the  husband  and 
tenant. 

6.  Landlobd  and  Tenant  <8=»e4r-TENANT'8 
WiFB— Ebtoppel  to  Dent  Title  of  Land- 
lord. 

Wife,  who  entered  premises  with  her  hus- 
band by  reason  of  the  marriage  relation,  was, 
during  the  time  she  held  possession  with  her 
husband,  estopped  to  deny  the  landlord's  title, 
or  to  claim  or  hold  otherwise  than  in  subserv- 
iency to  the  leasehold. 

7.  Landlord  and  Tenant  «s364— DiasEiBiif 
— What  Conbtitutes. 

Refusal  of  wife  to  pay  rent  or  surrender 
premises  did  not  amount  to  a  disseisin  or  asser- 
tion of  paramount  title,  where  after  refusal 
wife  continued  on  the  premises  as  the  wife  of 
her  husband,  who  at  all  times  acknowledged 
himself  to  be  tenant  of  his  mother. 

8.  Husband  and  Wifk  ^=sed%  —  Advebsb 

PoBaESSION — DiSaEISIN. 

Refusal  of  wife  to  pay  rent  or  surrender 
possession  on  demand  of  landlady's  agent,  to- 
gether with  denial  of  right  of  landlady  to  pos- 
session and  assertion  of  ownership,  amounted  to 
a  disseisin  su£Scient  to  start  the  statute  of  limi- 
tation running,  where,  before  refusal,  the  ten- 
ant, wife's  husband,  had  deserted  her,  and  she 
was  in  sole  possession. 

9.  Landlord  and  Tenant  «=966(2)  —  Dis- 

SKIBIN— KnOWLSDOK  OF  LANDLORD. 

A  disseisin  can  be  worked  by  a  tenant 
against  his  landlord  only  by  bringing  his  dis- 
claimer and  hostile  holding  to  the  knowledge 
of  the  landlord. 

10.  LnciTATioN  OF  Actions  «s»118(2)— Stop- 
piNQ  Running  of  Statdtb— Brinoino  of 
Action. 

Even  thongh  one  claiming  tide  by  adverse 
possession  brings  his  action  prematurely,  yet, 
if  the  holder  of  the  legal  title  delays  the  filing  of 
his  answer  and  counterclaim  until  after  the 
lapse  of  VS  years  from  the  entry  of  the  ad- 
verse claimant,  the  answer  and  counterclaim 
wiU  be  treated  as  the  commencement  of  the 
action  for  recovery  of  property  from  the  adverse 
claimant,  and  a  plea  of  limitations  will  prevail. 

11.  Action  «=>62  —  PREHATtntB  Couhence- 
UENT— Answer— Relation  Back. 

An  action  to  quiet  title  by  one  claiming  title 
by  adverse  possession,  instituted  before  the 
expiration  of  the  statutory  period,  is  premature, 
and  must  be  dismissed,  if  the  legal  title  holder 
traverses  the  petition,  no  matter  how  long  the 
answer  may  be  delayed. 

12.  Appeal  and  Error  «=»800(1)— BIrronk- 
0U8  Decisions— Harmless  Kuror. 

That  trial  court  erred  in  sustaining  plain- 
tifTs  right  to  property  in  question  by  adverse 


possession  is  not  pnhididal  error,  wbeM  ap- 
pellants could  not  have  sustained  a  cause  of 
action  for  the  property  at  the  time  they  fiisC 
asserted  their  claim,  and  judgment  will  be  af- 
firmed. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Cliancery  Branch,  First  Division. 

Action  by  Mrs.  dmi  O.  Jackson  agrulnst 
Lucy  J.  Holton  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

K.  L..  McDonald  and  Helm  &  Helm,  all  of 
Louisville,  for  appellants. 

T.vler  Barnett  and  Dodd  &  Dodd,  all  of 
Louisville,  for  appellee. 

SAMPSON,  J.  This  action  was  Instituted 
by  Mrs.  Clem  C.  Jackson  in  the  Jefferson 
circuit  eoaxp  against  W.  A.  Mills  and  Lucy 
J.  Holton,  to  quiet  her  title  to  a  certain  lot 
and  house  at  No.  853  Fifth  street,  in  the  dty 
of  Louisville,  which  she  claimed  by  adverse 
possession.  The  litigation  came  about  In 
this  way: 

Judge  Wm.  I*  Jackson  died  Marcii  25, 
1890,  leaving  a  widow,  Sarah  E.  Jackson, 
and  a  daughter  Mrs.  Lucy  J.  Holton,  and 
two  sons  Alex  H.  and  WllUam  L.  Jackson. 
By  his  will  Judge  Jackson  left  about  430.- 
000  to  his  widow,  .Sarah  EL  Jackson.  A 
part  of  this  was  from  life  Insurance  policies, 
which  was  shortly  thereafter  collected.  By 
consent  of  the  members  of  the  family.  Alex 
H.  Jackson,  who  resided  In  Louisville,  under- 
took to  manage  the  estate  of  his  mother, 
and  on  July  3,  1891.  purchased  for  his  moth- 
er Sarah  E.  Jackson  the  house  and  lot  In 
question,  which  It  was  agreed  Alex  and  bis 
wife  should  use  as  a  residence,  and  Mrs. 
Sarah  E.  Jackson  was  to  use  as  a  winter 
home;  Alex  agreeing  to  pay  the  taxes  and 
keep  the  property  In  repair  as  consideration 
for  the  use  of  the  premises.  The  property 
cost  $4,800,  of  which  $1,800  was  paid  cash 
by  Mrs.  Sarah  E.  Jackson  and  the  remain- 
ing $3,000  was  raised  by  a  mortgage  on  the 
property  to  a  bnllding  and  loan  association. 
The  house  and  lot  was  deeded  to  Sarah  E. 
Jackson,  and  this  deed  was  duly  recorded  In 
the-  office  of  the  clerk  of  the  Jefferson  ftmnty 
court.  Shortly  after  the  purchase  of  the 
property  Alex  and  his  wife,  Clem  C.  Jack- 
son, moved  into  the  property,  and  for  aeTeral 
succeeding  years  Mrs.  Sarah  B.  Jackson  spent 
her  winters  In  the  house  wltff  them  nntll 
about  1890,  when  there  was  a  disagreement 
between  Mrs.  Sarah  E.  Jackson  and  her 
daughter-in-law,  Mrs.  Clem  C  Jackson,  aft- 
er which  time  Mrs.  Sarah  O.  Jackson  ceaaed 
to  go  to  Hk  home,  and  when  In  LoidsrlUe 
she  would  stay  with  friends  or  at  a  hotel. 
Her  son  Alex,  however,  continued  to  manage 
her  property  and  look  after  her  Inveatmcnts. 
Part  of  her  time  she  spent  at  Riverside  near 
Chicago,   with  her  daughter,  Mrs.  Holton. 
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Sbe  spent  perfaat>8  some  four  to  air  months 
of  each  year  with  her  son  Alex  In  Louisville, 
from  the  purchase  of  the  property  In  18dl 
up  to  1896.  For  some  years  Alex  H.  Jack- 
son was  a  membo*  ot  the  partnership  firm  of 
Jackson  &  Mueller,  which  firm  was  engaged 
in  real  estate  baslaesB;  but  Alax  began  to 
drink  and  to  dissipate  to  such  an  extent  that 
he  was  unfit  for  business,  and  his  mother 
took  the  management  of  her  property  and 
business  from  him  and  placed  It  with  his 
partner,  Arthur  £>.  MueUer.  When  this  was 
done,  Mueller,  for  Mrs.  Sarah  E.  Jadcson, 
entered  into  a  written  rent  contract  with 
Alex  H.  Jackson,  whereby  Mrs.  Sarah  £. 
Jackson  leased  the  house  in  controversy  to 
her  son.  Alex  H.  Jackson,  for  a  term  of  three 
years,  from  and  after  June  1,  1898,  at  a 
rental  of  $35  per  month;  Mrs.  Jackson 
covenanting  to  keep  her  tenant,  Alex  B. 
Jackson,  in  quiet  possession  of  said  premises 
for  the  said  term  of  three  years.  At  this 
time  Alex  H.  Jackson  and  his  wife,  Clem  C. 
Jackson,  were  living  together  as  man  and 
wife.  • 

The  dissipation  of  Alex  had  lost  him  his 
partnership  in  the  firm  of  Jackson  &  Muel- 
ler, but  he  was  employed  upon  a  salary  basis 
of  $76  per  month  by  the  firm  of  Jackson  & 
Mueller,  and  out  of  this  |7&  Alex  was  re- 
quired to  pay  $35  per  month  reAt  to  his 
mother  for  the  use  of  the  house,  under  bis 
lease  contract.  Alex  went  from  bad  to  worse, 
and  finally,  after  holding  his  Job  on  the  sal- 
aiy  basis  and  paying  his  rent  for  about  four 
months,  he  left  Looisville  for  the  purpose  of 
taking  treatment  for  the  liquor  habit.  His 
wife,  Olem  C.  Jackson,  remained  in  the  house. 
He  went  to  a  small  resort  near  French  Lick, 
Ind.,  and  stayed  there  for  a  short  time,  and 
returned  to  Louisville  in  no  better  conditlcni 
than  when  he  went  away.  Shortly  after  bis 
rettim  to  Louisville,  Alex  decided  to  go  to 
Chicago  in  an  attempt  to  break  away  from 
his  old  habits  and  to  sobeir  up.  He  has  re- 
mained there  most  of  the  time  since.  His 
rents  being  unpaid,  Mrs.  Sarah  E.  Jackson's 
agent,  Mueller,  called  on  Mrs.  Clem  C.  Jack- 
son on  December  8,  1898,  at  the  residence  on 
Fifth  street,  and  asked  her  to  pay  the  rents. 
At  the  time  Mrs.  Clem  C.  Jackson  was  in  bed, 
snfTering  from  a  broken  limb,  She  protested 
she  did  not  have  the  money  with  which  to 
pay  the  rent,  and,  as  she  says,  asked  Muel- 
ler to  provide  some  money  from  the  part- 
nership firm  of  Jackson  &  Mueller  for  cur- 
rent expenses  of  the  house.  She  also  testi- 
fies that  she  then  claimed  the  house  as  her 
own,  and  that  when  Mueller  demanded  pos- 
session, and  asked  her  to  vacate  the  house, 
she  refiised;  and  she  further  testified  that 
Mueller  asked  her  what  she  would  take  to 
vacate  the  house,  and  she  told  him  $6,000, 
and  that  she  would  not  leave  it  unless  paid 
that  sum. 

Mueller  testifies  tliat  Mrs.  Clem  C.  Jack- 
son called  him  on  the  phone  and  asked  him  to 


corae  to  her  hoass  to  see  her,  and  that  when 
ho  reached  the  house  she  asked  him  to  fur- 
nish money  for  her  current  expenses;  that 
she  did  not  daim  the  house  as  her  property, 
but  that  she  did  say  she  would  not  move 
out  or  giv«. possession;  that  she  then  claimed 
that  her  husband,  Alex  H.  Jackson,  was  only 
temporarily  absent.  Alex  went  away  April 
13,  1S09,  saying  he  would  soon  return,  but 
has  never  lived  with  appellee  slnca  She  did 
not  pay  the  rents.  In  October,  1809,  Sarah 
El.  Jackson  took  her  affairs  out  of  the  hands 
of  Mueller  and  placed  them  with  the  t^delity 
Trust  Company  as  her  agent,  and  the  Fidelity 
Trust  Company,  through  its  agent,  Middes, 
undertook  to  get  Mrs.  Clem  C.  Jackson  to 
vacate  the  premises,  but  she  declined,  and 
asserted  ownership  of  the  property  in  her- 
self. / 

On  April  2,  1900,  Sarah  G.  Jackson  Insti- 
tuted an  action  in  ejectment  against  Clem  C. 
Jackson  for  the  possession  of  the  house  and 
lot  in  question.  To  this  action  in  cjectm^it 
Mrs.  Clem  C.  Jackson  filed  the  following 
answer: 

"The  defendant  denies  that  the  plaintiff, 
Sarah  B.  Jackson,  is  the  owner  of  the  house  and 
lot  described  in  the  petition.  She  denies  that 
the  plaintiff  is  the  owner  in  fee  simple  of  the 
property,  or  by  reason  thereof  plaintiff  con- 
sented to  allow  defendant  and  her  husband  to 
keep  the  same,  rent  free.  She  denies  that  she 
and  her  husband  have  separated,  although  said 
husband  is  temporarily  absent  from  thiS  city." 

This  is  the  whole  of  the  answer,  and  there 
Is  no  prayer  to  it,  but  it  Is  verified  by  the  af- 
fidavit of  the  appellee,  Ciemmie  Jackson,  dat- 
ed September  29,  1900,  and  it  was  filed  In 
open  court  January  19,  1901.  No  further 
steps  were  taken  in  the  ejectment  proceedings 
until  after  the  institution  of  the  forecloenre 
proceeding  to  which  we  labsr  advert.  In 
August,  1900,  appellee  Clem  C.  Jackson  visit- 
ed her  husband  in  Chicago,  and  made  an  ef- 
fort to  induce  him  to  return  to  their  home  in 
LonisriUa  She  made  a  similar  attempt  in 
the  summer  of  1901,  but  without  success. 

Ttie  mortgage  executed  upon  the  Fifth 
street  i^operty  to  a  building  and  loan  as- 
sociation, at  the  time  it  was  purchased  in 
1901,  had  never  been  satisfied,  although  some 
Interest  had  been  paid  upon  it.  On  October 
11,  1901,  the  building  and  loan  association 
instituted  its  action  against  Mrs.  Sarah  E. 
Jackson  to  foreclose  its  mortgage  on  the 
house  and  lot  in  controversy  and,  as  there 
was  no  defense  to  the  suit,  Judgment  was 
entered  directing  a  sale  of  the  property  to 
satisfy  the  mortgage  debt.  About  the  same 
time  the  ejectment  suit  instituted  by  Mrs. 
Sarah  K  Jadcson  was  dismissed  without 
prejudice.  In  May,  1902,  the  property  was 
sold,  at  which  sale  appellant  W.  A.  Mills,  for 
Sarah  B.  Jackson,  became  the  purchaser  at 
the  price  of  $%050,  and  very  soon  thereafter 
a  deed  was  executed  to  Mills  by  the  master 
in  chancery.     The  money  with  which  this 
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jndgment  was  satisfied,  as  well  as  the  $1,800 
which  was  paid  at  the  time  of  the  purchase 
of  the  property,  was  provided  and  paid  by 
Mrs.  Sarah  B.  Jackson,  and  this  Is  not  con- 
troverted. 

After  the  deed  was  made  to  Mills,  a  writ 
of  possession  was  Issued  on  April  15,  1902, 
In  Mills'  favor  and  against  Mrs.  Sarali.  B 
Jackson,  for  the  property  which  he  had  pur- 
chased. The  officer  took  the  writ  and  called 
on  Mrs.  Clem  C.  Jackson  at  the  residence 
on  Fifth  street  for  the  purpose  of  execut- 
ing the  same,  but  Mrs.  Clefii  C.  Jackson  re- 
fused to  give  up  possession,  telling  the  officer 
that  her  name  was  not  Sarah  S.  Jackson,  the 
person  named  in  the  writ,  and  therefore 
without  force  as  to  her.  Mrs.  Clem  C.  Jackson 
was  not  a  party  to  the  action  to  foreclose  the 
mortga'^e,  bat  after  the  officer  had  visited  the 
house,  for  the  purpose  of  delivering  the  pos- 
session to  the  purchaser,  Mills,  and  had  re- 
turned the  writ,  showing  the  fact  that  Mrs. 
Clem  C.  Jackson  was  In  the  possession  of  the 
premises,  the  nara«  of  Clem  C.  Jackson  by 
some  means  appeared  in  the  writ,  and  this 
matter  was  brought  to  the  attention  of  the 
dinncellor,  and  the  whole  proceeding  was  de- 
layed, pending  an  Investigation,  which  ended 
In  a  quashal  of  the  writ  as  against  Clem  C. 
Jackson  on  May  15,  1902.  Nothing  further 
was  done  to  oust  Mrs.  Clem  C.  Jackson  from 
the  premises  in  question  until  after  she,  as 
plaintiff,  Instituted  this  action  on  May  28, 
1914,  to  quiet  her  title  and  to  be  adjudged  the 
absolute  owner  of  the  entire  property.  Her 
<dalm  can  be  sustained,  if  at  all,  upon  15 
years'  adverse  possession.  In  bringing  her 
action  she  fixed  December  8, 1898,  as  the  date 
from  which  her  adverse  holding  and  claim 
dates.  At  that  time  she  was  living  with  her 
husband  as  a  mnnber  of  his  household,  and 
he  was  then  the  tenant  of  Mrs.  Sarah  £. 
Jackson. 

On  November  14,  1914,  Mrs.  Holton  and 
Mills  filed  their  answer  and  counterclaim,  in 
which  they  asserted  title  to  the  property  un- 
der Mrs.  Sarah  B.  Jackson,  and  denied  the  ti- 
tle and  ownership  of  appellee,  Clem  C.  Jack- 
son, and  by  way  of  estoppel  averred  that  she 
entered  possession  of  the  property  as-  the  wife 
of  Alex  H.  Jackson,  who  was  the  tenant  o't 
Sarah  B.  Jackson,  and  that  appellee  and  her 
said  husband  held  the  premises  as  tenants 
from  1891  up  to  April  13,  1899,  when  Alex 
left  appellee,  and  that  appellee  thereafter 
held  and  claimed  under  the  written  lease 
contract  which  was  then  in  existence.  An  es- 
toppel ai^ainst  appellee,  Clem  C.  Jack.soii,  was 
also  pleaded  in  connection  with  the  answer 
she  filed  In  tho  ejectment  suit  commenced  by 
Sarah  E.  Jnokson,  and  which  answer  Is 
copied  above. 

[1-3]  The  possession  of  a  tenant  Is  the  pos- 
session of  the  landlord.  One  who  enters  as 
a  tenant  under  another  Is  estopped  to  deny 
the  title  of  the  one  under  whom  he  enters 
until  the  expiration  of  the  term  of  the  ten- 


ancy, or  the  tenant  vacates  the  premises  and 
surrenders  same  to  the  landlord.  The  posses- 
sion obtained  by  a  tenant  Is  presumed  to  be 
amicable,  and  In  harmony  with  the  title  of  the 
landlord,  nntll  the  omtrary  is  shown  by  dear 
and  convincing  evidence.  The  general  rule 
is  that  a  person,  once  a  tenant,  is  presumed 
to  remain  such  so  long  as  he  holds  possession 
of  the  lands  demised.  The  duration  of  the 
estoppel  is  not  limited  to  the  expiration  <^ 
the  lease.    16  R.  O.  h.  663. 

[4]  One  who  enters  under  a  tenant  is  and 
must  be  regarded  as  subservient,  and  not  ad- 
verse to  the  landlord  to  the  same  extent  as 
the  tenant.  Where  the  husband  holds  lands 
as  a  tenant,  which  bis  wife  occupies  with  him 
as  a  home,  and  the  wife's  claim  to  the  pos- 
session or  Interest  in  the  land  Is  under  her 
husband  an  estoppel  against  the  husband 
will  extend  to  her.  16  R.  G.  L.  671;  notes, 
30  L.  R.  A.  (N.  S.)  1102. 

[6]  The  wife  of  a  tenant,  who  enters  as 
wife  and  by  reason  of  the  marriage  relation 
between  her  and  the  tenant,  holds  subject  to 
the  tenancy,  and  cannot  deny  the  title  of  the 
landlord,  so  long  as  her  husband  continues  to 
be  tenant  and  she  resides  with  him  as  wife. 
The  presumption  Is  that  the  husband  Is  the 
bead  of  the  household,  and  that  he  obtained 
and  holds  the  premises,  not  only  for  his  own 
use,  but  for  the  use  and  benefit  of  his  wife 
and  family,  and  her  possession  must  be  con- 
sidered as  amicable  to  the  landlord  so  long 
as  she  remains  a  member  of  the  household 
of  the  husband  and  tenant.  In  Tiffany  on 
Landlord  and  Tenant,  p.  489,  it  Is  said: 

"A  tenant's  wife,  who  lives  upon  the  land 
with  her  husband,  and  whose  entry  thereon  is 
by  reason  of  her  husband's  right  of  possession, 
would  seem  to  be  within  the  rale  of  precluaioa 
or  estoppel." 

In  2  Corpus  Juris,  102,  the  text  Is: 

"Where  the  husband  is  in  possession  as  head 
I  of  the  family,  recognition  of  the  title  of  the 
true  owner  by  him  will  conclude  his  wife  aftrr 
bis  duath.  This  is  true,  notwithstanding  the 
facts  that  the  husband  is  a  drunkard  and  that 
the  wife  supports  the  family  by  her  industry." 

The  same  text,  on  page  104,  says: 

"Tlie  taking  of  a  Icnse  by  a  husband,  who  in 
the  eye  of  the  law  is  the  head  of  the  family,  is 
binding  upon  the  wife  in  so  far  as  it  operates  as 
a  recognition  of  the  title  of  the  true  owner." 

In  Underbill  on  Landlord  and  Tenant, 
I  5G4,  the  rule  is  stated  as  follows : 

"The  estoppel  which  is  binding  on  the  tenant 
applies  with  equal  force  to  every  person  who 
by  teasou  of  privity  with  him  enters  upon  pos- 
session of  tUe  deiuised  land  during  the  term  of 
the  l^ase,  for  where  the  rclationshi;)  of  laud- 
lord  and  tenant  is  once  established  the  estop- 
pel attaches  to  all  persons  who  succeed  to  the 
possession  of  the  premises,  through  or  un^ler 
the  tenant.  They  are  all  bound  by  the  implioil 
obligation  of  the  original  tenant  to  acquiest-e 
iti  the  title  of  his  landlord  to  the  same  extent 
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u  though  it  iveN  th^  own.  Whaxe  the  rela- 
tiouship  of  landlord  and  tenant  is  once  estab- 
lished, it  attache*  to  all  who  ma;  succeed  to 
the  possession  under  the  tenant." 

See,  also,  Taylor's  Landlord  and  Tenant, 
{  C29;  Jones  on  Landlord  and  Tenant,  g  082. 

[•]  Let  us  apply  these  principles  to  the 
facts  of  this  case.  The  bnsbaud,  Alex  H. 
Jackson,  was  the  tenant  of  his  mother, 
Sarah  E.  Jadcson,  froih  tlie  purchase  of  the 
bouse  and  lot  In  1891  up  to  the  time  be 
abandoned  his  wife  and  the  premises  on 
April  13,  1899,  because  he  entered  under  an 
arrangement  with  his  mother  to  hold  for  her, 
and  which  aclcnowledged  her  as  owner  and 
landlady,  and  on  June  1,  1898,  executed  and 
delivered  to  her  agent  the  written  lease  In 
evidence,  whereby  he  undertoolt  and  agreed 
to  iMty  to  bis  mother  f3S  per  month  rent  for 
the  use  of  the  house  and  lot  for  the  term  of 
three  years  and  to  surrender  possession 
thiereof  at  the  end  of  the  term.  This  lease 
expired  on  the  1st  day  of  June,  1901.  He 
•was  living  in  the  bouse  under  it  at  the  time 
be  deserted  bis  wife  on  April  13,  1899.  His 
wife  entered  with  bim  by  reason  of  the  mar- 
riage rdatlon,  and  not  by  reason  of  any  con- 
tract relation  which  she  had  with  the  own- 
er, Sarah  Bi  Jackson.  She  manifests  no 
right  whatever  to  the  property,  except  by 
adverse  possession,  and  since  she  entered 
and  held  possession  of  the  premises  with  her 
husband  as  tenant  from  1891  up  to  April  13, 
1889,  she  was  estopped  to  that  date  to  d^y 
the  title  of  Mrs.  Sarah  B.  Jackson,  or  to 
claim  or  I'.old  the  lands  otherwise  than  in 
subserviency  to  the  leasehold. 

{7, 1]  This  being  true,  her  r^asal  to  pay 
the  rent  or  surrender  the  premises  to  Muel- 
ler on  December  8,  1898,  did  not  amount  to 
a  disseisin  or  an  assertion  of  paramount 
title  in  her,  because  after  that  time  she  con- 
tinued aa  the  premises  as  the  wife  of  the 
tenant,  Al^c  H.  Jackson,  and  be  all  the  time 
acknowledged  himself  to  be  the  tenant  of  his 
mother,  Sarah  £2.  Jackson.  The  Fidelity 
Trust  Gompany  became  the  ageat  of  Mrs. 
Sarah  EX  Jackson,  in  October,  1809,  and  took 
cbarse  of  the  propwty  in  QuestloiL  It  seat 
its  ag^it,  Mr.  Medbdes,  to  call  upon  Mrs.  diem 
O.  Jackson,  then  in  possession  of  tbe  house, 
and  demand  the  rents,  and,  in  case  she  refus- 
ed to  pay  rents,  to  demand  possession  of  tbe 
premises.  This  the  agent  did  on  October  31, 
1S99,  and  Mrs.  Clem  C.  Jackson  speclflcally 
denied  tbe  right  of  Mrs.  Sarah  E.  Jackson 
to  tbe  possession  and  asserted  ownership  of 
tbe  property  in  herself.  This  assertion  of 
title  and  denial  of  the  right  of  Mrs.  Jackson 
wns  made  to  her  agent,  and  therefore  made 
to  Mrs.  Sarah  £.  Jackson.  She  was  bound  to 
take  notice  of  the  claim  of  Mrs.  Olem  G. 
Jackson,  which  amounted  to  a  disseisin  suf- 
tident  to  start  the  statute  of  iimitationa  run- 
ning, because  before  tiiat  time  Ai'ex  U. 
Jackson,  the  tenant,  hnd  deserted  ills  wife, 
and  ehe  was..io  tbe  sole  possession. of  the 


property.  So  situated,  she  could  renouncie 
the  title  of  Iter  landlord  by  bringing  knowU 
edge  to  her  of  such  adverse  claim,  and  thus 
set  the  statute  of  limitations  running  in 
favor  of  the  claimtint,  and  this  she  did  on 
October  31,  l£d9.  But  to  do  so  It  was  in- 
cumbent upon  her  to  do  some  act  which 
amounted  to  notice,  or  bring  actual  knowl- 
edge to  tbe  owner,  Sarah  B.  Jackson. 

The  general  rule  is  stated  to  be  that  a 
tenant  cannot  deny  the  title  of  tbe  landlord 
until  he  surrenders  the  possession.  There 
are  several  exceptions  to  this  rule,  one  of 
them  being  that,  when  a  tenant  openly  dis- 
claims to  hold  under  tbe  lease  and  thereby 
became  a  trespasser,  and  his  possession  ad- 
verse, tbe  relation  of  landlord  and  tenant  is 
dissolved,  and  a  right  of  action  Immediately 
inures  to  the  landlord,  and  If  he,  with  full 
knowledge  of  the  facts,  sleeps  on  bis  rights 
and  allows  tlie  statutory  period  to  elapse, 
his  right  of  action  is  barred.  WilUsou  v. 
Watkins,  3  Pet  43,  7  L.  Ed.  696;  this  court 
in  Ogden  v.  Walker's  Heirs,  6  Dana,  420, 
stated  the  rule  as  follows: 

"Although  it  is  a  sound  and  well-settled  tola 
of  law  that  a  quasi  tenant  shall  not  dispute  tlie 
title  of  this  landlord,  as  long  as  the  contract 
subsists  and  is  recognized  between  them,  nev- 
ertheless, if  the  landlord  shall  have  been  noti- 
fied by  such  a  tenant  that  he  has  renounced  the 
contract,  and  will  not  continne  to  hold  under 
him  longer,  but  will  hold  against  him,  and  the 
tenant  sball,  after  such  a  virtaal  eviction,  e<m- 
tinue  in  adverse  possession  in  fact  for  20  years, 
he  may  he  protected  in  that  possession  by  the 
statute  of  limitations." 

Again  in  tbe  case  of  South  t.  Marcum, 
58  S.  W.  527,  22  Ky.  Law  Eep.  641,  the  court 
said: 

"While  the  rUle  is  that  a  tenant  cannot  ordi- 
narily get  up  an  adverse  jwssession,  and  will 
be  prima  facie  deemed  to  continne  in  that  char- 
acter so  long  as  he  remains  in  tlte  occupation 
of  the  land,  it  is  well  settled  that  a  tenant, 
who  has  openly  disavowed  the  title  of  tbe  land- 
lord and  notoriously  held  adversely  to  him  by 
clear  and  positive  claim  on  the  part  of  the 
tenant  with  th6  knowledge  of  the  landlord,  will 
be  protected  by  the  statute  of  limitation  after 
the  lapse  of  the  statutory  period.  Angell  on 
Limitations,  {  444.  This  rule  was  declared, 
after  a  fvU  investigation  of  the  subject,  by  the 
United  States  Supreme  Court,  in  Williaon  T. 
Watltins,  supra,  and  was  approved  by  this 
court  in  Sabastian  v.  Ford,  0  Dana,  438,  and 
Whipple  v.  Earick,  93  Ky.  121  [19  S.  W.  237, 
14  Ky.  Law  Rep.  85]." 

[t]  A  disseisin  can  be  worked  by  a  tta- 
ant  against  his  landlord  only  by  bringing 
his  disclaimer  and  hostile  holding  to  the 
knowledge  of  tbe  landlord.  This  rule  is  well 
stated  in  2  Corpus  Juris,  p.  78,  where  It  is 
said: 

"If  the  owner  has  actual  Imowlcdge  that  the 
possession  is  adrersa  to  his  title,  the  occupancy 
need  not  be  open,  visible,  and  notorious,  and 
within  this  rule  actual  knowledge  of  tiie  ogcut 
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wiQ  be  implied  to  his  prineipal.  Notorietr  Is 
important  only  where  the  adverse  character  of 
the  possession  is  to  be  brought  home  to  the 
owner  by  presumption,  because  no  other  person 
lias  any  legal  interest  in  the  question  or  right 
to  be  informed  by  notoriety  or  otherwise." 

Mrs.  Jackson  seems  to  liave  recognized  this 
rule  and  to  have  been  acquainted  with  the 
facts,  because  on  April  S,  1900,  she  instituted 
a  suit  In  ejectment  against  appellee  for  the 
recovery  of  the  property  In  question,  alleg- 
ing that  appellee,  Clem  O.  Jackson,  was  set- 
ting up  claim  to  the  property.  Appellee, 
Clem  C.  Jackson,  bad  not  been  In  the  adverse 
possession  of  the  property  on  Fifth  street 
for  as  much  as  15  years  at  the  time  of  the 
commencement  of  this  action  on  May  28, 
1914,  but  appellants  did  nob  file  their  answer, 
setting  up  claim  to  the  premises,  until  No- 
vember 14,  1914,  which  date  was  something 
more  than  15  years  from  the  time  the  stat- 
ute of  limitations  began  to  run  In  favor  of 
appellee,  Clem  C.  Jackson.  The  commence- 
ment of  the  suit  in  May  was  only  a  continua- 
tion of  the  assertion  of  title  in  appellee,  and 
did  not  operate  to  stop  the  running  of  the 
statute  In  favor  of  appellee,  and  as  appel- 
lants did  not  answer  and  assert  title  to  the 
property  until  November  14, 1914,  which  was 
more  than  15  years  after  the  statute  of  limi- 
tations began  to  run  in  favor  of  appellee  on 
October  31,  1899,  her  title  was  perfected  In 
her  before  it  was  (Challenged  by  ajMiellauts, 
Mrs.  Holton  et  al.  In  other  words,  had  the 
action  been  commenced  by  Mrs.  Holton  et 
al.  on  November  14,  1914,  the  date  the  an- 
swer and  counterclaim  was  filed  to  recover 
the  property,  it  would  have  been  barred  by 
the  statute  of  limitations,  because  more  than 
15  y«ars  bad  elapsed  at  that  time  since  the 
renunciation  of  the  tenancy  and  the  disseisin 
by  Mrs.  Clem  C.  Jackson  on  October  31,  1899. 
2  Corpus  Juris,  109;  Miller  v.  Gist,  91  Tex. 
335,  43  S.  "W.  263. 

[10]  The  bringing  of  the  action  by  Mrs. 
Clem  C.  Jackson  before  the  full  period  of  16 
years  had  elapsed  by  which  her  title  by  ad- 
verse possession  was  perfected  did  not  stop 
the  running  of  the  statute  in  her  favor,  and 
as  appellants  did  not  assert  title  to  the  prop- 
erty in  themselves  until  November  following, 
and  more  than  15  years  after  their  right  to 
the  pr<^)erty  first  accrued,  their  right  of  ac- 
tion was  completely  barred,  and  they  could 
not,  therefore,  recover. 

Where  one  who  claims  title  to  land  by  ad- 
verse possession  brings  an  action  to  be  ad- 
judged the  owner  of  the  property  and  quieted 
in  his  possession,  before  the  expiration  of 
the  statutory  period  from  his  entry,  such  ac- 
tion does  not  stop  the  mnnlng  of  the  stat- 
utes in  his  favor,  because  it  la  but  a  rea»- 
sertion  of  his  claim  to  the  property;  but 
the  rule  is  different  where  the  legal  title 
holder  brings  the  action  against  one  claim- 
ing title  by  adverse  possession,  for  the  com- 
mencement of  the  action  in  such  case  will 


atop  Oe-mnnlo^  ot  the  statatea  in  flavor  at 
the  claimant  by  adverse  possession.  So  it 
follows  that,  even  though  one  claiming  title 
by  adverse  possession  should  bring  his  ac- 
tion i»-ematarely,  yet  if  the  defendant  who 
holds  the  legal  title  delays  the  filing  of  his 
answer  and  counterclaim,  whereby  he  as- 
serts title  in  himself  to  the  land  in  contro- 
versy until  after  the  lapse  of  15  years  from 
the  entry  of  the  adverse  claimant,  his  answer 
and  coimterclalm  will  be  treated  as  the  com- 
mencement of  the  action  l>y  bim  for  the  re- 
covery of  the  property  froqi  the  adverse 
claimant,  and  a  plea  of  limitation  by  the 
adverse  claimant  will  prevail. 

[11]  If,  however,  one  claiming  title  by  ad- 
verse possession  alone  Institutes  his  action 
prematurely  seeking  to  t>e  adjudged  the  own- 
er of  the  land  and  to  have  his  title  quieted, 
his  cause  will  fall  and  his  action  must  neces- 
sarily be  dismissed,  if  the  legal  title  holder 
traverse  the  allegations  of  the  petition;  and 
no  matter  how  long  the  answer  may  be  de- 
layed it  will  relate  to  the  time  of  the  filing 
of  the  petition,  and  the  issue  will  be  as  to 
whether  the  plaintiff  had  held  and  claimed 
Che  lands  adversely  as  much  as  15  years 
next  before  the  filing  of  the  petition,  and  not 
for  15  years  next  before  the  filing  of  the  an- 
swer traversing  the  allegations  of  the  peti- 
tion. 

Ordinarily  a  suit  of  this  kind  is  commenced 
by  the  legal  tlUe  holder  against  the  claimant 
In  possession,  and  the  statute  9f  limitations 
is  presented  by  the  answer,  bat  in  tbte  case 
the  plaintiff  claims  title  by  adverse  posaes- 
sion  only,  and  brought  ber  action  to  quiet 
title  14  years  and  7  months  aftw  the 
disseisin,  and  the  statute  of  UmltatlonB  be- 
gan to  run  in  her  favor.  She  was  calcnladng 
the  time  from  December  8,  1898,  wbeai  she 
first  reused  to  pay  rents,  and,  so  estimated, 
the  full  period  of  16  years  had  transpired 
when  die  sued.  Had  the  appellants,  Mrs. 
Holton  et  aL,  claiming  to  be  the  owners 
through  Mrs.  Sarah  E.  Jackson,  commenced 
this  action  on  November  14,  1914,  the  day 
they  filed  their  answer,  a  plea  of  the  15- 
year  statute  of  limitations  woiuld  have  barred 
and  tolled  Uielr  right  of  recovery,  and  under 
the  well-established  rale,  announced  in  the 
foregoing  cases,  appellant's  right  to  the  prop- 
erty was  barred  and  tolled  at  the  time  they 
undertook  to  assert  it  by  their  answer  and 
counterclaim  in  November,  1914. 

[1 2]  PlalntlfTs  cause  should  have  been  dis- 
missed, because  prematurely  commenced,  her 
claim  b^ng  based  upon  adverse  possession, 
and  the  15-year  period  not  having  fnlly 
expired;  but  as  appellants  on  November  14, 
1914,  made  their  answer  a  connterclaim  and 
prayed  to  be  adjudged  the  owners  of  the 
property  in  controversy  and  entitled  to  pos-. 
session  thereof,  the  plea  ct  limitation  pre- 
sented by  the  reply  was  a  good  estoppel.  The 
trial  court  erred  in  its  findings  of  tiltt  and 
Oft  law.   However,  the  final  conclusion  readt- 
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ed,  sustaining  Mrs.  Clem  C.  Jackson's  right 
to  the  property  by  adverse  possession,  is  not 
prejndiciol  error,  for  the  reason  tliat  appel- 
lants could  not  hav«  maintained  a  canse  of 
action  to  recoTer  the  property  at  the  time 
they  first  asserted  their  claim  by  their  an- 
swer and  Qcwofterclalm ;  UnAtattoo  having 
then  barred  them.    . 

No  error  to  th«  prejudice  of  the  substantial 
rights  of  api)tilautB  appearing,  the  Judgment 
la  affirmed' 


LOWTHER-KAUFMAN   OIL  &  COAL  CO. 
T.  GUNNELL. 

(Court  of  Appeals  of  Kentucky.    June  6,  1919.) 

1.  SPBcrrro  Pesfobmance  «=»96— Aotiowb— 

RlOHT  TO. 

The  general  rule  Is  that  In  a  suit  to  obtain 
specific  performance  of  a  contract  for  the  pur- 
chase of  land,  the  TendOr  must  show  perform- 
ance or  ability,  readiness,  and  willingneaa  on 
his  part,  and  be  able  to  convey  a  good  and  in- 
defeasible title. 

2.  VBNDOB    AMD    PUBCHASEB    «=>172    —    CON- 
TKACT8— Bl09T  TO  InTEBXST. 

As  a  general  rule,  where  a  contract  of  sale 
is  silent  aa  to  interest,  it  is  not  demandaUe  Bo 
long  as  the  purchaser  is  not  In  default 

8.  Vendoe  and  Pubchaseb  «=»172  —  Pek- 

FOBMAN  (a5--lNTEBE8T. 

Where  a  purchaser  refused  to  carry  out 
the  agreement,  because  third  persons  were  aa- 
eertlng  title  to  the  land  and  claiming  to  be  in 
possession,  the  vendor,  who  filed  a  petition  for 
specific  performance  and  made  such  third  per- 
sons parties,  is  not  entitled  to  interest  from  the 
date  of  the  filing  of  the  petition,  even  though  his 
title  was  found  good,  bat  to  interest  only  from 
the  time  the  Judgment  in  his  favor  against  such 
third  persons  was  affirmed  by  the  highest  appel- 
late conrt,  to  which  the  case  was  appealed. 

Appeal  from  Circuit  Court,  Floyd  County. 

Suit  by  A  J.  Oiumell  against  tbe  Lowther- 
Kavtman  Oil  A  Ooal  Company.  From  tbe 
judgment,  desfendaoit  appeals.  Reversed,  with 
dinectloQs. 

John  T).  Smith,  B.  F.  Combs,  and  Harklns 
k  Harklns,  all  of  Prestonsburg,  for  appellant. 

A.  J.  May  and  May  &  May,  all  of  Prestons- 
burg, for  appellee. 

QUIN,  J.  March  3,  1905,  appellee  and  his 
wife  entered  into  an  agreement  with  N.  B. 
Armstrong,  In  which  they  agreed  to  convey  to 
the  latter  57  acres  of  land  in  Floyd  county 
for  the  sum  of  $10  per  acre.  This  contract 
was  assigned  by  Armstrong  to  the  appellant. 

It  Is  provided  in  the  agreement  that  the 
purchase  price  is  to  be  paid  one  month  after 
date,  bat  before  tbe  consideration  could  be 
demanded   by   the  vendor    the   number   of 


acres  In  the  boundary  was  to  be  detanolBei) 
by  actual  survey,  und^r  the  direction  of  and 
at  the  expanse  of  vendor,  who  was  to  fur- 
nish an  abstract  showing  title  in  him,  and 
thereupon  convey  or  tender  to  the  vendee  a 
general  warranty  deed.  Vendor  further  cov- 
enanted that  he  was  seized  in  fee  simple  of 
tbe  land,  vras  in  actual  popsesslcw  thereof, 
had  full  right,  power,  and  authority  to  con- 
vey same,  and  the  land  was  free  of  all  liens 
and  Incumbrances. 

The  purchase  price  not  being  paid,  appellee 
filed  this  suit  June  6,  1907,  in  which  he  at- 
tempts to  state  facts  sufficient  to  entitle  him 
to  specific  performance  of  tbe  contract. 

Appelant  filed  its  answer,  admitting  the 
contract,  and  that  it  was  read^,  willing,  and 
able  to  pay  the  purchase  price  as  soon  as 
appellee  could  comply  with  his  part  of  tbe 
agreement,  further  alleging  that  Jasper  John- 
son and  others  were  claiming  to  be  tbe  own- 
ers of  tbe  land  and  in  possession  of  same. 
This  answer  was  made  a  cross-petition 
against  the  Johnson  heirs,  but  so  much  of 
the  pleading  as  was  made  a  cross-petitloD 
against  the  Johnsons  was  stricken  from  tbe 
record  because  of  tbe  failure  of  tbe  appel- 
lant, on  motion  of  tbe  Johnson  heirs,  to  give 
bond  for  costs;   it  being  a  nonresident 

Thereafter  appellee  amended  his  petition 
making  tbe  Johnsons  defendants,  alleging 
they  were  asserting  'title  to  tbe  property 
and  claiming  to  be  in  possession  of  the  laud, 
and  were  casting  a  cloud  upon  his  title. 
As  between  the  parties  to  this  appeal  no 
other  pleadings  were  filed.  A  Judgment  was 
entered  in  favor  of  appellee  against  the 
Johnson  heirs,  quieting  appellee's  title  to, 
tbe  land,  adjudging  costs  against  the  John- 
sons and  appellee  was  given  a  lien  against 
tbe  land  to  secure  the  purchase  price,  with 
interest  from  June  6,  1907,  and  a  sale  of 
tbe  property  was  ordered  to  satisfy  such 
lien.  An  appeal  from  this  Judgment  was 
taken  by  tbe  Johnson  heirs  and  tbe  Judg- 
ment aflBrmed.    177  Ky.  361,  197  S.  W.  790. 

After  tbe  return  of  the  case  appellant,  on 
June  12,  1918,  was  granted  an  appeal  by  tbe 
clerk  of  this  conrt  It  was  not  a  party  to 
the  former  appeal. 

It  is  stated  in  the  brief  of  counsel  that  ap- 
pellant Is  not  seeking  a  reversal  of  tbe  Judg-. 
ment  in  its  entirety,  but  only  from  so  mneh 
thereof  as  adjudged  interest  from  the  day 
tbe  suit  was  filed;  appellant's  contention 
being  that  the  purchase  price  was  not  due  un- 
til appellee  surveyed  the  land,  tendered  a 
deed,  furnished  an  abstract  of  title,  and 
could  cx>nvey  a  good  and  sufBcient  title. 

[11  Without  entering  into  a  discussion  as 
to  the  state  of  the  pleadings,  and  whether 
they  entitle  the  appellee  to  the  relief  sought, 
we  will  direct,  our  attention  to  the  sole  ques- 
tion raised  by  this  appeal,  L  e.,  tbe  period 
for  which  interest  should  be  calculated.    The 
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general  rule  Is  that  in  a  suit  to  obtain  spe- 
cific performance  of  a  contract  tbe  plaintiff 
must  show  performance  or  ability,  readiness, 
and  willingness  to  perform  his  part  of  the 
contract.  He  must  be  able  to  convey  a  good 
and  Indefeasible  title,  nniesa  the  vendee  aa- 
s\tme  tbe  risk  as  to  the  title.  36  Cyc.  693, 
694;  barman  v.  Davis,  4  T.  B.  Mon.  115; 
Bartiett  v.  Blanton,  etc.,  4  J.  J.  Harsh.  426; 
Tomlln  V.  McGbMd's  Representatives,  S  J.  J. 
Marsh.  135. 

[t,  $]  An  examination  of  the  record  dis- 
closes the  fact  that  at  the  time  tlie  petition 
was  filed  appellee  was  not  entitled  to  tbe 
relief  sought  against  appellant.  There  is 
nothing  here  to  indicate  that  tbe  vendee's 
failure  to  pay  was  frivolous  or  in  bad  faith; 
on  the  contrary,  the  reasons  asserted  by  ap- 
pellant for  bis  failure  to.  pay  the  purchase 
price  was  in  effect  admitted  in  appellMe's 
amended  petition,  and  It  appears  further  tbe 
Johnson  heirs  were  claiming  to  be  in  posses- 
sion of  tbe  laud  in  controversy,  and  were  as- 
serting title  thereto  by  deed,  title  bond,  and 
adverse  possession.  And  even  had  the  peti- 
tion alleged  facts  showing  a  full  and  com- 
plete performance  on  the  part  of  the  vendor, 
we  think  It  would  have  been  error  to  allow 
interest  on  the  purchase  price  from  the  date 
tbe  petition  was  filed.  As  said  in  39  Cyc. 
1669: 

"As  a  general  rule  where  a  contract  of  sale 
is  silent  as  to  interest,  it  is  not  demandable  so 
long  as  the  purchaser  is  not  in  default" 

And  on  the  next  page  it  is  stated: 

"In  the  absence  of  an  express  agreement  to 
pay  interest,  if  there  is  a  delny  in  the  perform- 
ance of  a  contract,  due  to  no  fault  of  tbe  pur- 
chaser, he  is  not  liable  for  interest  on  the  pur- 
chase money  during  such  delay,  unless  be  is  in 
possession  of  the  property  sold." 

In  tbe  present  case  the  purchaser  was  not 
in  possession  of  the  property  in  question,  nor 
does  the  contract  contain  any  provision  as 
to  tbe  payment  of  interest. 

In  Hart  v.  Brand,  1  A.  K.  Marsh.  159,  10 
Am.  Dec.  715,  a  suit  to  compel  the  Bpedflc 
execution  of  a  contract,  tbe  court  holds  that 
if  tlie  payment  of  tbe  purchase  price  is  pre- 
vented by  the  act  of  the  vendor  he  is  not  en- 
titled to  Interest  on  the  purchase  price  until 
be  makes  a  valid  tender.  i 

In  Meagher  v.  Pudcett,  42  8.  W.  737,  19! 
Ky.  Law  Rep.  879,  in  which  the  calculation  j 
of  interest  was  involved,  the  court  thus  i 
states:  I 

"As   appellee  remained  in  possession   of  the  ■ 
land  for  this  time  and  did  not  complete  the  con- 1 
tract  of  sale  by  malting  deed  nor  surrendering  | 
I>usscs8ion,  be  cannot  claim  interest   for  this 
time." 

In  a  controversy  over  the  payment  of  in- 
terest the  court.  In  Hatcher  v.  Fitzpatrick,  i 
etc.,  101  S.  "W.  933,  31  Ky.  Law  Rep.  120,  '■ 
says:  | 


"If  appellee  Hatcher  had  not  taken  posses- 
sion of  the  land  under  the  title  bond,  tbe  ven- 
dors could  not  require  him  to  pay  interest  on 
tbe  purchase  money  wUlat  they  were  in  default 
in  their  obligation  to  tender  a  good  deed." 

In  re  Hcfwell's  Eetate,  224  Pa.  415,  73  Atl. 
445,  the  vendee  refused  to  accept  a  deed  be- 
cause tbe  vendor  could  not  make  a  title  clear 
of  incumbrances  because  of  a  public  road  over 
and  along  tbe  property  to  be  conveyed,  and 
tbe  court  says: 

"When  the  vendor  in  articles  of  agreement  for 
sale  of  land  is  to  give  vendee  a  deed  'clear  of 
incumbrances,'  and  the  contract  provides  for 
immediate  possession  of  the  land  by  the  vendee 
as  part  of  tbe  benefit  for  the  consideration  to 
be  paid,  if  no  interest  Is  stipulated  for  in  the 
meantime  by  the  vendee,  none  is  payable  un- 
til after  the  incumbrance  is  removed  by  the 
vendor  and  ie^  tendered." 

In  Faile,  eta,  r.  Crawford,  30  App.  Div. 
536,  52  N.  Y.  Supp.  353,  the  court  in  passing 
upon  a  similar  question  says: 

"We  therefore,  conclude  that  the  plaintiffs  on 
tbe  trial  proved  that  a  good  knd  marketable 
title  to  the  premises  mentioned  in  the  complaint 
was  tendered  to  the  purchaser,  and  that,  under 
the  position  he  takes  in  the  answer,  judgment 
should  be  affirmed,  but  inasmncb  as  there  was 
on  open  and  debatable  question  when  the  suit 
was  brought  respecting  tbe  title,  it  is  not  equita- 
ble to  charge  interest  upon  the  bid  to  the  de- 
fendant, and  in  that  respect  the  judgment 
should  be  modified,  and,  as  so  modified,  affirmed, 
without  costs." 

In  Walnwrigbt  v.  Read,  etc^  1  Desaus. 
(S.  G.)  573,  the  court  held  that  the  vendor  was 
not  entitled  to  Interest  until  a  certain  sur- 
vey was  made;  the  main  question  involved 
in  this  case  being  tbe  diminution  In  the  quan- 
tity of  land  to  be  conveyed. 

McCarty  v.  HelbUig,  73  Or.  356,  144  Pac. 
490.  Tbe  vendor  in  this  case  being  unable 
to  glv«  a  good  title  at  the  time  stipulated  in 
tbe  contract,  tbe  time  for  payment  was  ex- 
tended, and  it  was  hdld  the  purchaser  was 
not  liable  for  interest  during  the  period  of 
delay,  and  that  be  had  a  good  right  to  refuse 
to  pay  said  interest. 

In  the  present  case  appellant  has  been 
ready,  willing,  and  anxious  at  all  times  to 
take  the  property  at  the  contract  price,  but 
delayed  payment  only  because  of  the  Inability 
ot  appellee  to  convey  such  a  title  as  was  pro- 
vided for  in  the  contract  Appellant  is  only 
complnining  because  interest  was  allowed 
from  tbe  day  the  petition  wus  filed.  The  con- 
tention is  meritorious,  and  tbe  lower  court 
erred  in  adjudging  interest  from  that  date. 

Wherefore  the  judgment  Is  reversed,  with 
instructions  to  enter  a  judgment  against 
apl)ellant  in  the  sum  of  $570,  the  purchase 
price  of  the  property,  with  Interest  from  such 
date  subsequfDt  to  tbe  decislim  by  this  court. 
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on  the  aiipeal  of  the  JcAnson  Heirs  t.  Gon- 
nell.  177  Ky.  861,  197  B.  W.  700,  as  appellee 
shall  tender  to  appellant  a  deed  In  coaform- 
Ity  with  the  contract  sned  oil 


BAILEY  T.  BAILET 
(2ia  S.W.) 

Chas.  T.  Creal,  of  S!Hzab«dito#n,  gtHEtdlan 
ad  litem  for  Ted  and  John  Bailey. 

Obas.  Wllllanw.  Ll  B.  Handley,  and  B.  W. 
Oreal,  all  of  Hedgensyille,  for  appellants. 

Otis  M.  Mather,  of  HedgeinsTlUe,  and  H.  L. 
James,  of  Elizabeth  town,  for  appellees. 


BAILEY  et  al.  ▼.  BAILEY  et  al. 
(Court  of  Appeals  of  Kentucky.    May  30,  1919.) 

1.  WttM  €=al58  — Vauditt  — "Undtje  Iw- 
TLxremcB." 

Undue  influence  is  such  influence  as  de- 
stroys free  agency  and  constrains  testatrix  to 
do  against  her  wiQ  what  she  would  otherwise 
refuse  to  do,  wlietber  exerted  at  one  time  or  an- 
other, directly  or  indirectly,  if  it  so  operated  at 
the  time  of  the  execution  of  the  will. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Influence.] 

2.  Wn,L8  «=»1{)5(4)  —  Undue  iKrLUKNCK  — 
KiNDNEas. 

Acts  of  kindness,  attention,  or  appeals  to 
the  feelings,  or  understanding,  not  destroying 
free  agency,  do  not  constitute  undue  influence. 

3.  Wills  ^=»1  55(2)— Undue  Influence— Ad- 
vice—Suggestions. 

Advice  or  suggestinns  appealing  to  th«  na- 
derstandjng  and  not  destroying  free  agency  do 
not  constitute  .undue  iafln^nce. 

4.  Wills  <8=»166(7)— Undue  Influenob— Bv- 
IDENCB— Opportunitt. 

To  set  aside  a  will  for  undue  influence,  it 
Is  not  sufficient  to  show  that  there  was  an  op- 
portunity to  exercise  undue  influence,  but  evi- 
dence must  be  adduced  to  show  that  such  in- 
fluence was  in  fact  ezereiicd. 

5.  Wills   <S=>55(5)— Testamentabt   Capaci- 
TT— Sufficiency  of  Evidence. 

In  contest  of  will  executed  by  testotrix  aft- 
er having  for  several  years  suffered  froin  tu- 
berculosis, evidence  as  to  mental  incapacity 
%«Id   unconvincing. 

e.  V^rLLS  <8=5»60— Testamentabt  Capacitt— 
Mental  Capacttt. 
Testatrix,  to  have  capacity  to  malce  will, 
most  have  suflScient  mental  capacity  to  talce  a 
survey  of  her  property,  to  know  its  value,  to 
know  the  objects  of  her  bountv  and  her  duty  to 
them,  and  to  dispose  of  her  property  according 
to  a  fixed  purpose  of  her  own. 

7.  Wnxs  «sb81— BioH*  op  DispoeiTioR. 

Property  may  be  disposed  of  by  testator 
according  to  -his  desire,  and  the  opinion  of  a 
Jqry  as  to  what  might  be  a  just  and  proper 
division  will  not  be  substituted  therefor. 

Appeal  from  Circuit  Court,  Lame  County. 

Salt  by  Arthnr  Bail^  and  others  against 
Turner  Bailey,  administrator,  and  others. 
Judgment  for  plaintiffs,  and  dcsfeudants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 


QUIN,  J.  Bettie  Bailey  by  her  trtll  iflated 
Febrnary  8, 1916.  and  dnly  admitted  for  pro- 
bate in  the  Lame  county  court,  left  her  en- 
tire estate,  of  an  estimated  value  of  from 
W.OOO  to  $7,000,  to  her  three  yotragest  chil- 
dren, Turner,  Ted,  and  John,  with  a  provi- 
sion that  they  pay  to  her  fonr  oldest  chil- 
dren, Arthur  Bailey,  Dick  Bailey,  Lcla  Ber- 
nard, and  Joe  Bailey,  $300  each.  There  was 
a  further  provision  that  her  youngest  child 
was  to  have  the  crops  from  the  farm  for  the 
year  1916. 

8uit  was  filed  by  one  of  the  older  children, 
contesting  the  will  on  the  grounds  of  undue 
Influence  and  mental  Incapacity,  and  upon  a 
trial  the  Jury  found  that  the  will  so  admit- 
ted to  probate  Tfas  not  the  will  of  Bettie 
Bailey. 

The  signature  to  the  will  appears  as  "Net- 
tie raiaabeth  Bailey,"  to  which  reference  will 
later  be  made.  The  will  also  contained  the 
f (blowing  pencil  notation;  "B.  Carter  see  to 
this." 

From  the  Jndgment  Setting  aside  fbe  will 
this  appeal  has  been  prosecnted. 

The  evidence  on  behalf  of  the  contestants 
may  be  summed  np  as  follows:  At  the  time 
testatrix  signed  the  will  she  said  to  one  of 
the  wltnosses,  "Brother  Brown,  I  am  nervous 
Ibis  morning;  I  <lan't  know  whether  I  can 
hardly  write  my  name  or  not." 

John  Bailey,  one  of  the  favored  devisees, 
sent  for.Kev.  A.  L.  Brown  to  vrltness  the  will, 
and  when  he  reached  the  house  he  found 
Ti^mer  Bailey  and  O.  B.  (Bee)  Carter  there. 
Testatrix  stated  that  she  wanted  Carter  to 
see  that  the  will  was  carried  out  Carter, 
Turner  Bailey,  and  John  Bailey  remained 
with  testatrix  after  the  will  was  signed. 

Testatrix  asked  the  Rev.  Brown  bow  to 
spell  her  name.  She  had  told  Carter  on  a 
previous  day  that  she  wanted  him  to  sign 
her  will;  the  evidence  Is  not  clear  as  to  the 
order  in  which  the  names  were  signed  to  the 
will,  nor  Just  when  the  notation  above  refer- 
red to  was  made. 

Testatrix  had  made  a  will  some  9  or  10 
years  previously,  in  which  she  divided  her 
property  equally  among  her  children,  with 
the  exception  of  John,  who,  being  the  young- 
est child,  was  given  more  than  the  others. 
The  older  children,  all  of  whom  testify  for 
contestant,  did  not  know  of  the  last  wlU  un- 
til after  the  mother's  death,  though  most  of 
them  lived  In  the  Immediate  neighborhood 
and  were  on  friendly  terms  with  her,  and 
bad  lived  in  the  house  with  her  at  different 
times  prior  to  the  making  of  the  will,  and 
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she  had  made  the  remark,  b«th  before  and 
after  the  date  of  the  will,  that  she  wanted 
her  farm  divided  equally  among  her  chil- 
dren. 

The  mother  bad  Boffered  with  toberculosia 
for  several  years,  and  during  the  last  few 
months  of  her  life  the  least  thing  would  ex- 
cite her;  she  was  trembly.  B.  Carter  was  at 
the  house  sometimes  two  or  three  times  a 
day,  and  seemed  to  have  some  influence  with 
testatrix,  and  when  it  was  suggested  that  her 
children  had  better  ran  her  business  instead 
of  listening  to  B.  Carter,  she  said  she  was 
afraid  she  might  maice  B.  mad;  that  he 
might  do  her  some  damage. 

The  mother  did  not  put  her  foot  to  the 
ground  after  Christmas,  1915,  except  in  the 
following  summer  she  was  carried  to  the 
yard  to  enable  her  to  get  fresh  air.  In  Feb- 
ruary, 1916,  she  was  "awful  forgetful,"  and 
frequently  called  her  daughter  by  the  name 
of  Lydla,  a  deceased  aunt;  also  called  her 
sons,  especially  Arthur,  by  the  name  of  Wil- 
bur, a  son  who  had  died  'about  8  years  be- 
fore. Her  memory  had  been  failing  for  about 
a  year  before  her  death.  The  contesting  chll- 
dresa,  in  their  Judgment,  think  the  mother  did 
not  have  sufficient-  mental  capacity  to  make 
a  will,  and  never  saw  her  name  written  Bet- 
tie  Elizabeth  Bailey. 

All  the  children  were  present  at  a  family 
reunion  Chrietmas.  1915,  and  the  mother 
said  she  was  proud  to  see  them  all  so  big 
and  healthy,  and  wanted  them  all  to  be  good 
children  aod:  to  meet  her  in  Heaven. 

Joe  Bailey,  .one  of  the  contestants,  states 
that  in  February,  1916,  his  mother  was  not 
capable  of  doing  any  kind  of  business.  B. 
Carter  could  get  her  to  do  most  anything  he 
wanted,  and  Bee  would  go  with  the  younger 
boys  to  New  Haven  to  get  •whisky. 

Briefly  stated,  the  above  is  the  substance 
of  the  testimony  of  the  four  older  children. 

The  will  was  written  by  a  deputy  county 
clerk  from  a  memorandum  handed  him  by 
Turner  and  John  Bailey,  which  memo,  seems 
to  hive  been  in  the  handwriting  of  the  tes- 
tatrix. His  flrst  draft  was  returned  because 
it  did  not  suit  the  mother,  and  he  made  cer- 
tain changes  in  it. 

The  testimony  of  the  remaining  witnesses, 
six  in  number,  consisted  mainly  of  state- 
ments made  to  them  that  Arthur  was  her 
favorite  son.  No  one  of  these  witnesses  at- 
tempts to  testify  as  to  any  mental  incapacity 
or  undue  Influence. 

[1]  Undue  Influence  is  any  Influence  ob- 
tained over  the  mind  of  the  testatrix  to  such 
an  extent  as  to  destroy  her  free  agency  and 
to  constrain  her  to  do  against  her  will  what 
she  would  otherwise  refuse  to  do,  whether 
exerted  at  one  time  or  another,  directly  or 
indirectly.  If  it  so  operated  upon  her  mind  at 
the  time  of  the  making  or  execution  of  the 
will.  Watson's  Ex'r  v.  Watson,  137  Ky.  26, 
121  S.  W.  626;   Brent  y.  Fleming,  165  Ky. 


366,  176  S.  W.  1134;  Jones  t.  Beckley.  113 
Ky.  831,  191  S.  W.  627;  Talbott,  Bx'x,  et  aL 
V.  Glltner,  1T9  Ky.  571,  200  S.  W.  913;  Rob- 
inson V.  Davenport,  Ex'r,  179  Ky.  598,  201  S. 
W.  28;  Schrodt's  Ex'r,  etc.,  v.  Schrodt,  etc., 
181  Ky.  174,  203  S.  W.  1051. 

[2,  3]  Mere  general  or  reasonable  influence 
over  the  testatrix  Is  not  sufficient  to  invali- 
date a  wilL  To  have  this  effect  the  influence 
must  be  undue;  that  Is,  not  right  or  not 
proper.  Acts  of  kindness,  attention,  advise, 
suggestions,  or  appeals  to  the  feelings  or  un- 
derstanding, not  destroying  free  agency, 
must  not  be  mistaken  for  undue  influence. 

[4]  Measured  by  this  deflnition,  we  find 
nothing  In  this  record  indicative  or  sugges- 
tive of  undue  influence  exerted  over  the  mind 
of  testatrix.  As  said  in  Childers'  Ex'x  v. 
Cartwright,  136  Ky.  498,  124  S.  W.  802: 

"It  is  not  sufficient  that  it  be  shown  that 
there  was  an  opportunity  to  ezeidse  undue  in- 
fluence, or  that  there  was  a  possibility  that  it 
was  exercised;  some  evidence  must  be  adduc- 
ed showing  that  such  influence  was  exercised. 
The  law  permits  the  owner  of  property,  who  is 
of  sound  mind  and  disposing  memory,  to  trans- 
mit his  property  by  last  will  and  testament  in 
such  a  manner  as  pleases  hijs,  and  juries  are 
not  permitted  to  make  for  him  a  will  that  ac- 
cords with  their  ideas  of  Justice  and  propriety; 
nor  are  tli^  permitted  to  suspect  away  the 
right  of  the  testator  to  dispose  of  his  property 
in  accordance  with  his  own  will  and  desire." 

[6]  The  evidence  as  to  mental  Incapacity  is 
equally  as  unsatisfactory  and  unconvincing. 

[<]  The  test  of  mental  capacity  sufficient  to 
make  a  will  is  that  the  testatrix  have  sutB- 
cient  mental  capacity  to  take  a  survey  of  her 
property,  to  know  its  value,  to  know  the  ob- 
jects of  her  bounty  and  her  duty  to  them, 
and  to  dispose  of  her  property  according  to 
a  fixed  purpose  of  her  own.  Meuth  v.  Meuth, 
157  Ky.  793,  164  S.  W.  63;  Robinson  T.  Dav- 
enport, Ex'r,  supra. 

In  Wise,  etc,  v.  Foote,  etc,  81  Ky.  10,  the 
court  says: 

"Testable  capacity  does  not  rise  to  that  high 
degree  of  understanding  and  ability  necessary 
to  reudcr  a  person  capable  of  making  a  con- 
tract where  the  parties  deal  at  arm's  length, 
but  exists  where  the  testator  has  mind  and 
memory  enough  to  understand  that  he  is  se- 
lecting the  persons  whom  he  wishes  to  bare 
his  property,  and  to  know  his  property,  and  the 
natural  objocts  of  his  bounty,  and  his  duties  to 
them  and  the  persons  upon  whom  bia  property 
is  bestowed  by  the  testamentary  paper  which  he 
signs." 

Great  stress  is  placed  upon  the  fact  that 
testatrix  at  timea  addressed  her  son  Arthur 
as  Wilbur,  a  det-eased  son.  These  names  are 
phonetically  similar,  and  we  do  not  think  It 
strange  the  mother  should  have  contused 
them.  Indeed  this  is  not  as  unusual  occur- 
rence. Few  people  there  are  who  have  not 
made  a  like  mistake,  and  what  mother  with 
a  plurality  of  children  has  not  called  one 
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chnd  by  another'B  tuone,  espediinT  when  het 
thoughts  at  times  mnat  naturally  have  turn- 
ed to  her  deceaaed  aon.  It  la  a  alngalar  eo- 
Incldence  that  Mrs.  Bernard,  the  oldest  <dtlld, 
In  her  testimony  on  behaU  of  the  contestants, 
falls  Into  Oie  same  error  end  when  her  at- 
tention was  called  to  the  fact  she  says;  "I 
Just  made  a  mistake;  I  meant  Artbnr;  I 
didn't  know  I  said  Wilbur." 

In  referring,  te  a  similar  point  In  Scbrodt 
T.  Sdirodt,  supra,  the  court  says : 

"Very  frequently  the  person  to  whom  we  are 
talkinr,  as  well  as  the  aabject  under  diacneaion, 
is  not  aufficiently  iotereating  to  hold  oar  at- 
tention. Hence  If  the  mere  fact  that  we  per- 
mitted our  minds  to  wander  from  the  subject 
under  discussion  were  sufficient  to  show  men- 
tal incapacity,  it  would  be  an  easy  matter  to 
establish  such  incapacity." 

The  point  is  made  that  testatrix  was 
known  as  Bettie  Bailey,  and  transacted  bUEd- 
ness  in  that  name,  and  that  her  name  is  not 
Bettie  Emabeth  Bailey.  When  it  came  to 
the  signing  of  so  important  an  instroment  as 
a  win,  it  was  no  more  than  natural  she 
would  turn  to  those  present,  as  she  did,  and 
ask  them  how  to  sign  her-  name.  The  wit- 
nesses were  seemingly  as  much  in  donbt  on 
the  point  as  she  was,  so  she  finally  signed 
tx>th  names. 

Kany  of  our  present  day  proper  names  are 
the  result  of  contractions  and  corruptions  Of 
the  orl^nal.  Bettie  is  the  dlmlnutiTe  of 
Elizabeth,  and  the  nse  of  the  two  names 
shows '  rather  the  exercise  of  caution  and 
propriety  than  of  m«ital  incapacity.  It  was 
her  evident  desire  and  determination  that 
she  aSIx  b«r  proper  name,  and  to  remove  all 
doubts  She  tued  both  her  Christian  name  of 
BliEabeth  and  the  contraction  Bettie;  the 
latter  being  the  name  by  whbA  she  was  gen- 
erally known. 

B.  Carter,  of  whom  complaint  Is  made,  was 
as  companionable  and  friendly  with  the  older 
ehlldren  as  the  yonnger  ones.  As  their  ta- 
Uier'B  friend  he  was  interested  in  their  wel- 
fare. Both  he  and  his  wife  were  frequent 
visitors  at  the  Bailey  home,  and  his  desire 
seems  to  have  been  to  render  the  family  such 
adyice  and  assistance  as  he  could.  Bis  ef- 
forts would  appear  more  deserving  of  appro- 
bation than  reprehension,  and  we  find  noth- 
ing to  indicate  that  he  ever  exercised  any  in- 
fluence over  testatrix.  The  older  children 
were  married,  the  younger  ones  single. 
There  had  been  some  feeling  between  the 
mother  and  some  of  the  older  children  about 
a  tao£  deal.  Contestant  was  anxious  to  get 
his  mother  to  deed  him  1%  acres  of  her  place 
a  few  months  before  the  execution  of  the 
will.  Her  mentality  was  such  at  that  time 
that  he  was  then  willing  to  accept  her  deed, 
and  about  this  time  be  did  in  fact  make  a 
trade  with  her  for  a  cow.    This  conduct  is 


nttlier  IboonsistHit  with  his  predent  dalms 
of  incapacity  on  her  part. 
.  [7]  Under  our  statutes  citizens  of  the  req- 
uisite mental  ability  are  privileged  to  dis- 
pose of  property  by  will  according  to  their 
desires,  and  the  opinion  of  a  Jury  as  to  what 
might  be  a  Just  and  proper  division  will  not 
be  substituted  for  the  will  of  the  testatrix. 

The  evidence  as  to  the  want  of  mental  ca- 
pacity is  furnished  by  nonexpert  witnesses, 
and  we  have  written  time  and  again  that 
where  the  facts-  relied  upon  are  insufficient 
to  show  mental  incapacity,  the  opinion  of 
nonexpert  witnesses  based  thereon  are  like- 
wise insufficient  for  that  purpose.  See 
Scbrodt  V.  Scbrodt,  supra,  and  cases  therein 
cited. 

Many  witnesses,  neighbors,  bankers,  farm- 
ers, merchants,  a  preacher,  the  family  physi- 
cian, who  had  been  such  for  30  years,  and 
friends  of  many  years'  acquaintance,  testify- 
ing for  coutestces,  state  that  testatrix  was 
a  woman  of  more  than  the  average  intelli- 
gence and  ability,  and  In  their  judgment 
there  had  been  no  Impairment  of  her  mental 
faculties. 

If  the  evidence  upon  another  trial  be  sub- 
stantially the  same  as  on  the  first  trial,  the 
lower  court  will  direct  the  Jury  to  return  a 
verdict  sustaining  the  will. 

Wherefore  the  judgment  Is  reversed,  and 
the  cause  remanded  for  a  new  trial  In  con- 
formity with  this  opinion. 


HUFF  et  aL  v.  WOOSLEY  et  al 
(Court  of  Appeals  of  Kentucky.    June  6,  1919.) 

1.  Affkal  and  Ebbob  «=j1003— Vebdict  oh 
CoNTucTiNo  Evidence— Conclusiveness. 

Where  the  evidence  is  conflicting  and  the 
Jury's  verdict  not  flagrantly  against  the  weight 
of  the  evidence,  a  reversal  on  such  ground  can- 
not be  ordered. 

2.  Wills  <S=>324(3)— Undue  Infldenck— Ev- 
idence—Scfficienct. 

Evidence  held  insufficient  to  authorize  a 
submission  to  the  jury  of  the  issue  of  undue 
influence  over'  testator. 

3.  Wills  «=»155(1)— Vauditt— "Uwdu*  In- 
fluence"—Dbstboction  OF  Fbeb  Aqencz. 

Undue  influence  is  that  whic^i  destroys  tes- 
tator's free  agency  and  constrains  him  to  do 
what  he  would  otherwise  refuse  to  do. 

[Ed.  Note.— For  other  definitions,  see  Woitlg 
and  Phrases,  First  and  Second  Scries,  Undue 
Influence.] 

4.  Wills  <=»155<l>— Vauditt— RsAsoHAnLE 
iNFLiJiENCE— Undue  Influence. 

General  and  reasonable  influence  over  tlie 
testator  is  not  sufficient  to  invalidate  a  will. 
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Appeal  .  fnnn  drcnit  Coart,  Edmonson 
County. 

Suit  by  Joseph  L.  Woosley  and  others 
against  T.  0.  Huff  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Judgment 
reversed. 

M.  M.  Logan,  of  Louisville,  Sims,  Bodes  & 
Sims,  of  Bowling  Green,  and  B.  M.  Vincent, 
of  Brownsville,  for  appellants. 

Logan  &  McConibs,  of  Brownsyille,  Jobn  H. 
Gilliam,  of  ScottsvUle,  and  James  Lowe^  of 
Sunflsh,  for  aitpellees. 

QUIN,  J.  Tho3.  J.  Woosley  was  a  resident 
of  Kdmonson  county,  and  accumulated  an  es- 
tate of  approximately  $15,000.  He  was  a 
bachelor. 

Jane  Huff,  a  sister,  shortly  after  her  hus- 
band's death  in  1890,  moved  to  one  of  said 
Woosley's  farms,  taking  her  five  children 
with  her.  She  kept  house  for  said  "Woosley 
until  her  death  in  1912.  They  lived  together 
as  one  family,  the  brother,  the  sister,  and  the 
five  children ;  the  brother  assuming  the-place 
of  a  father.  Shortly  after  the  sister  moved 
to  the  farm  she  became  an  invalid.  The 
brother  seems  to  have  been ,  unusually  atten- 
tive to  his  sister,  and  after  her  death  he  con- 
tinued to  reside  on  the  farm  with  his  sister's 
children.  He  had  charge  and  management  of 
the  farm;  the  work  being  done  in  the  main 
by  his  nephews. 

All  of  the  children  married  and  moved 
away  from  the  farm,  -with  the  exception  of 
one,  Jesse  Huff,  who  remained  on  the  .farm 
after  his  marriage,  and  bis  uQcle  continued 
bis  residence  there  with  Jesse  and  his  fami- 
ly until  the  uncle's  death  December  25,  1916. 

While  visiting  the  state  fair  at  Louisville 
in  September,  1916,  the  uncle  suffered  a 
stroke  of  paralyids;  was  brought  to  the 
town  of  CaneyvlUe  that  day,  which  was  Fri- 
day, and  Temalned  in  the  hotel  in  the  latter 
place  until  tlte  following  Tuesday,  when  he 
was  removed  to  his  home,  about  eight  miles 
distant.  He  recovered  from  this  paralytic 
stroke  to  such  an  extent  as  to  be  able  to  walk 
about  the  room,  and  a  few  times  to  be  out  of 
the  room.  October  19,  1916,  he  executed  bis 
will,  which  was  written  by  Mr.  Robt  Porter, 
cashier  of  a  Caneyville  Bank,  witnessed  by 
said  Porter,  George  Hobson  Woosley,  a  sec- 
ond cousin,  aijd  Drs.  R.  L.  Glasscock  and  C. 
C.  Threlkel. 

His  entire  property,  with  the  exception  of 
$500  each,  given  to  two  nephews.  Sam  and 
Walton  Woosley,  was  left  in  equal  parts  to 
the  children  of  his  deceased  sister,  with 
whom  he  had  made  his  home. 

From  the  order  admitting  the  will  to  pro- 
bate his  other  nieces  and  nephews,  40-odd  la 
number,  filed  suit,  contesting  the  vrlll  on  the 
ground  of  undue  Influence  and  mental  Inca- 
pacity ;  a  verdict  of  the  Jury  found  against 


the  will',  and  this  appeal  Is  prosecoted  to  re- 
verse that  judgment. 

Testator  for  a  time  had  been  president  of 
a  bank  at  Caneyville,  and  appears  to  have 
been  a  very  good  business  man. 

[1]  As  to  his  mental  Incapacity  ttiere  are  a 
mimber  of  witnesses,  ineinding  four  physi- 
cians, who  testified  that  In  their  Judgment 
the  testator  did  not  have  sufficient  mental  ca- 
pacity tb  enable  bim  to  know  the  natural  oD- 
Jects  of  his  bounty,  his  obligation  to  them, 
the  character  and  value  of  his  estate,  and  to 
dispose  of  It  according  to  a  fixed  purpose  of 
his  own.  Most  of  the  witnesses,  it  Is  true, 
are  Interested  relatives  who  would  be  bene- 
fited by  the  setting  aside  of  the  wHl.  Only 
one  of  the  physicians  had  seen  the  testator 
about  the  time  of  the  paralytic  stroke  refer- 
red to,  and  that  was  Dr.  Deweese. 

For  the  contestees  several  witnesses,  in- 
eluding  those  not  interested,  testified  that  in 
their  judgment  the  testator  had  sufficient 
mentality  to  make  a  will,  the  two  physicians 
who  witnessed  the  will  testifying  in  behalf  of 
the  contestees.  The  evidence  on  this  point  is 
conflicting,  and,  the  verdict  not  being  fla- 
grantly against  th^  weight  of  the  evidence,  a 
reversal  on  this  ground  cannot  be  ordered. 

[21  Appellant  contends  there  was  not  suffi- 
cient proof  to  authorize  the  court  to  submit 
an  instruction  on  uitdue  influence.  It  is  tme 
that  undue  influence,  like  fraud,  can  seldom, 
if  ever,  be  proved  by  direct  evidence,  ajod  in 
order  to  determine  whether  or  not  undue  In- 
fluence was  exerted  in  procuring  the  execu- 
tion of  a  will,  it  is  necessary  in  dMermlning 
that  qnestion  that  the  Jury  take  into  consid- 
eration all  the  existing  and  surrounding  dr- 
cumartances.  We  do  not  think  the  evidence  on 
this  question  is  of  sufficient  probative  value 
to  have  authorized  such  an  Instruction.  That 
the  bulk  ot  the  property  was  left  to  the  chil- 
dren of  testator's  deceased  cAster,  or  that  the 
will  was  signed  at  the  house  of  one  of  the  fa- 
vored children,  la  no  evidence  of  undue  in- 
fluence, the  testator  lived  there,  this  was  his 
home,  he  had  reared  these  children,  and  from 
the  testimony  of  a  number  of  witnesses  it  is 
manifest  it  had  been  his  intention  for  years 
to  leave  the  property  Just  as  he  did  in  his 
will.  He  had  really  been  a  father  to  these 
nephews  and  this  niece,  and  we  And  nothing 
unnatural  In  the  provisions  of  the  will,  or 
anything  Inconsistent  with  the  obligations  of 
the  testator  to  the  different  members  of  his 
family  because  the  nieces  and  nephews  not 
Included  in  the  will  have  not  been  the  same  to 
him  as  the  children  of  his  deceased  sister. 

Some  time  before  the  ■will  was  executed, 
the  exact  date  not  being  shown,  it  Is  stated 
by  one  witness  that  testator  said  the  Huff 
boys  were  the  vexation  of  his  life,  and  on 
another  occasion  he  said  these  boys  thought 
they  owned  the  plantation.  The  claim  was 
also  made  that  certain  of  the  Huff  children 
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woold  not  allow  the  otiiier  alocpa  and  nepbews 
to  see  the  imcle.  This  h^ppeped  two  or  tbne 
times,  and  was  due  to  the  fact  that  the  phy- 
sidans  thought  it  best  tea  the  uncle  not  to 
have  too  much-  compajur,  although  one  of 
the  witnesses  admitted  that  on  the  day  she 
complained  of  not  being  able  to  see  the  tes- 
tator, when  her  unde  was  later  brought  oat 
on  the  porch,  she  did  not  undertake  to  con- 
verse with  him,  but  listened  to  tlte  conversa- 
tion between  testator  and  a  f  rtand. 

Bennett  Woosley,  a  brotbei'  ^  Sam  and 
Waltoa  Woosley,  states  that  about  two  weeks 
before  the  execution  of  the  will  he  bad  a  talk 
with  Jesse  HufF,  and  Jesse  said  thtywere  go- 
ing to  have  the  uncle  make  a  will,  and  told 
him  If  be  would  help  them  they  would  give 
talm  an  equal  share  with  his  brothers.  On 
cross-examination  this  witness  admitted  be 
told  a  certain  person  that  If  they  would  pay 
him  something  he  would  help  them,  says  he 
did  not  mention  his  price,  but  that  he  "was 
aiming  to  read  the  other  man,  and  him  not 
to  read  me."  This  alleeed  conversation  Is 
denied  by  Jesse  Hutf,  and  we  can  find  no 
connection  between  it  and  the  making  of  his 
wllL 

Except  for  the  fact  that  Jesse  telephoned 
or  sent  for  some  of  the  witnesses,  as  request- 
ed by  his  uncle,  we  find  no  proof  he  had 
aught  to  do  with  the  execntlon  of  the  wilL 

[3]  Undue  Influence  Is  any  influence  obtain- 
ed over  the  mind  of  the  testator  to  such  an 
extent  as  to  destroy  his  free  agency  and  to 
con.straln  him  to  go  against  his  will  what  be 
would  otherwise  refuse  to  do,  whether  exert- 
ed at  one  time  or  ai^otber,  dlrectlv  or  Indi- 
rectly, if  it  so  operated  upon  his  mind  at  the 
time  of  the  making  or  execution  of  the  wUl. 

[4]  Mere  general  or  reasonable  Influence 
over  the  testator  Is  not  sufficient  to  invalidate 
a  will.  To  have  this  effect,  the  ioflwnca 
must  be  undue;  that  is,  not  right  or  not  prop- 
er. See  Bailey  Adm'r  et  al.  v.  Bailey  et  a)., 
184  Ky.  4C5,  212  8.  W.  595,  and  the  author- 
ities therein  cited. 

In  said  last-named  case  quoting  from 
OhUders'  Ex'x  v.  Oartwright  136  Ky.  498, 
124  S.  W.  802,  we  said:. 
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"It  is  not  sufficient  that  it  be  shown  that 
there  was  vn  opportunity  to'  esercibe  undue  in- 
fluence, or  that  there  was  a  possibility  that  it 
was  «z<trd8e^;  ^ixae  evidence  must  be  adduced 
showing  tliat  such  influence  wag  eserciaed.  The 
.taw. permits  the.owaai  of  ptoper^f  who  Is  of 
sound  uiud  and  disposing  memory,  to  .touisiuit 
his  propgrty  by  last  will  and  testament  !»•  such 
a  inajiuer  as  ploases  him,  and  juries  are  not 
permitted  to  make  for  him  a  will  that  accords 
with  their  ideas  of  justice  and  propriety;  nor 
are  they  permitted  to  suspect  away  tbei.richt  of 
the  testator  to  dispose  of  his.  property  in  ao- 
cordance  with  his  own  will  and  desire." 


In  Watson  v.  Watson's  Bdirs,  2  B.  Mon.  74, 

it  is  said:. 

"^oT  is  there  any  sufficient  ground  for  appre- 
hending that  the  will  was  procured  by  duress 
or  extraneous  influence,  either  sinister  or  con- 
trolling. It  does  not  appear  that  either  of  tlie 
devisees  ever  suggested  such  a  disposition  of 
the  testator's  estate  as  that  made  by  this  will, 
or  that  either  of  them  ever  knew,  before  his 
death,  that  he  had  published  such  a  testament. 
Tbcir  conduct  on  two  or  three  occasions  may 
have  been  somewhat  unSlial,  and  he  may  pos- 
sibly have  been,  in  some  degree,  stimulated 
thereby  to  make  the  contract  for  his  mainte- 
nance for  the  year  1840.  But  this  deduction, 
if  even  authorized,  would  tend  to  repel  rather 
than  to  Ttttitf  a  presumption  that,  almost  im- 
mediately after  making  such  a  contract,  the 
testator  was  persuaded  by  his  helpless  conditioa 
and  by  threats  of  desertion  to  make  a  diCterent 
and  far  more  comprehensive  disposition  of  his 
estate  by  will.  On  the  contrary,  there  is  some 
reason  for  presomiiig  that  the  will  is  such  as 
he  had  long  intended  to  make,  and  snb^itantially 
such  as  the  prtJtracted  and  peculiar  srrvicos  of 
the  two  devisees  might  have  entitled  them  rea- 
sonably to  expect." 


Afteir  a  easeful  review  of  the  evidence  on 
the  question  of  undue  influence,  we  are  satlst 
flefl  tlje  evidence  on  this -point  was  not  sufll- 
denf  to  have  authorized  the  submission  of 
this  issue  to  the  jury. and  the  C9^rt  erred  in 
So  doing. 

Wherefore  the  Judgment  of  the  lower  court 
is  reversed  for -further  procteedtngs  conalsb- 
ttnt  wltb  tbis  opinion. 
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MBISBBHO  ▼.  BRTAMT. 
U)ourt  of  Appeals  of  Kentucky.    Jmie  6,  1919.) 

1.  Deeds  <S=»2&— I/AiroTJAo*  o*"  InStbttment— 
SxmnciENCT  to  Operate  as  a  ConteyancIie. 

A '  deed  rcdting:  that  grantors  "have  gold 
»nd  hereby  convey,  with  clause  of  gpneral  war- 
ranty, unto  K.  T.  B.,  wife  of  J.  D.  B.,  and  her 
heirs  forever,"  followed  by  a  description  of  the 
property,  is  sufficient  to  convey  title  of  the  gran- 
'tors,  althoagh  tMe  usual  habendum  and  tenen- 
dum clauses  kre  lacking. 

2.  Deeds  <g=>123,  124(2)  —  JEstates  Created 
—Pee  Simple— "Heibs." 

The  word  "heir"  carrying  in  its  legal  mean- 
ing the  idea  of  a  person  upop  whom  the  descent 
is  oast  according  to  the  laws  of  inheritance 
when  the  ancestor  dies  intestate,  the  use  of  the 
term  in  a  deed  as  to  a  certain  person  "and  his 
(  heirs"  imports  that  the  title  conveyed  Is  a  fee 
simple. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Seamd  Series,  Heirs.] 

8.  Deeds  «=»100— Evidence— Pbesumption— 
Use  of  Tebk  "Heibs.", 
When  the  term  "heirs"  is  used  in  a  deed, 
it  will  be  presumed  that  the  grantor  knew  and 
Understood  the  legal  meaning  of  the  term,  and 
intended  it  in  that  sense,  unless  the  deed  shows 
the  contrary. 

4.  Deeds  ©=123 — Heibs-tMeaninq — Luiita- 
tion  or  pcechase. 

Although  the  term  "heirs,"  or  "heirs  of  the 
body,"  is  generally  held  to  be  a  term  of  limita- 
tion, where  it  appears  from  the  instrument,  con- 
strued in  the  light  of  all  facts  properly  shown, 
that  the  grantor  used  the  term  in  the  sense  of 
"children,"  it  will  be  construed  to  mean  "chil- 
dren," and  not  "heirs,"  and  hence  a  term  of 
purchase ;  but,  if  the  intent  appears  to  be  other- 
wise, it  will  be  treated  as  a  word  «f  limitation. 

5.  Deeds  ©=»1S4(1)  —Estate  Created— Con- 
veyance TO  Wife— "Heibs  Fobevee"— Fee 
Simple. 

Where  a  husband,  who  had  purchased  land, 
caused  a  conveyance  of  it  by  others  to  be  made 
to  his  wife  and  her  "heirs  forever,"  there  was 
nothing  in  the  deed  to  indicate  that  the  term 
"her  heirs  forever"  was  used  in  the  sense  of 
"children,"  or  otherwise  than  the  legal  meaning, 
and  hence  she  took  a  fee  simple,  and  not  a  life 
estate,  merely,  with  remainder  to  her  children, 
and  a  conveyance  by  the  wife  to  another  con- 
veyed a  fee  simple. 


Appeal  from  Circuit  Court,  Mercer  County. 

Action  by  Kate  T.  Bryant  against  C.  T. 
Meisberg.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afl9rmed. 

C.  B.  Rankin,  of  Harrodsburg,  for  appel- 
lant 

J.  P.  Vanarsdall,  of  Harrodsburg,  for  ap- 
pellee. 


KVteC,  J,  In  JceordanM  trith  a  contract, 
reduced  to  writing  and  subscribed  l>y  the 
parties  thereto,  the  appellee,  Kate  T.  Bryant, 
sold  to  the  apptUant,  O.  T.  Mtisberg,  a  cer- 
tain body  of  real  estate,  and  tendered  to  him 
a  properly  executed  deed,  containing  a  Clause 
of  gederal  warranty,  which  purported  to  con- 
vey to  him  lite  title  to  the  land ;  bat  be  re- 
fiiaed  to  accept  the  deed,  or  to  pay  tlw  par- 
titaae  price,  the  ground  of  hli  ceftual  being 
that  the  MtpeUee  was  unable  to  make  him  a 
lagal  title  to  tiie  property.  The  circuit  court 
adjudged  tbat  tbe  tendered  deed  conTeyed 
th^  title  ot  the  property  to  appellant,  and 
rendered  a  Judgment  against  him  in  faTor 
of  appellee  for  the  price  which  he  had  agreed 
to  pay  for  the  land,  and  he  has  appealed. 

Tbe  only  question  which  is  involved  is  the 
ability  of  appellee  to  convey  the  legal  title  to 
the  property.  It  appears  from  the  answer  of 
appellant  tbat  on  February  10,  1879,  tbe 
appellee  was  a  marripd  woman,  and  tbe  wife 
of  J.  D.  Bryant.  She  was  at  that  time  the 
mother  of  two  children,  and  since  has  be- 
come the  mother  of  three  other  children. 
The  Ave  children  were  the  fruits  of  her 
marriage  with  her  husband,  J.  D.  Bryant, 
who  Is  now  dead.  The  purchase  of  the  land 
In  controv'-rsy  was  made  by  the  husband, 
who  also  paid  the  purchase  price  to  the  ven- 
dors, and  caused  tbe  deed  to  be  made  under 
which  tbe  appellee  claims  title  to  the  lands. 
The  lands  were  conveyed  to  her  by  the  ex- 
ecutors of  E.  "W.  Roach,  deceased,  on  tbe  date 
above  mentioned,  and  that  the  deed  ^ecnted 
by  them  conveyed  a  good  title  is  not  qaes- 
tioned.  The  contention  of  the  appellant  is 
that  the  conveyance  by  the  executors  of 
Roach  did  not  vest  appellee  wim  a  fee-simple 
title,  but  conveyed  to  her  a  life  estate  only, 
and  the  fee  in  remainder  to  her  children. 
The  deed,  so  far  as  is  necessary  to  be  qnoted, 
is  as  follows: 

"In  consideration  of  *  •  •  the  undersign- 
ed, G.  S.  Taylor  and  Vance  Wilson,  as  ezeca- 
tors  of  B.  W.  Roach,  •  •  •  have  sold,  and 
hereby  convey  with  clause  of  general  warranty, 
imto  Kate  T.  Bryant,  wife  of  J.  D.  Bryant,  and 
her  heira  forever,  a  certain  house  and  lot  in 
Harrodsburg,  Kentucky,  at,"  etc 

After  the  description  of  the  property,  then 
follows  certain  stipulations  relating  to  tbe 
rights  of  certain  then  tenants  of  t^ko  prop- 
erty, and  in  relation  to  the  Immediate  pos- 
session of  tbe  property,  which  have  no  bear- 
ing upon  the  present  controversy,  and  are 
therefore  unnecessary  to  be  quoted. 

[1]  It  will  be  observed  that  the  deed  was 
very  Informal  as  to  tbe  manner  of  its  prepa- 
ration. The  premises  did  not  begin,  as  usual, 
with  tbe  formal  statement  of  the  parties  to 
the  conveyance,  but  began  with  a  statement 
of  the  consideration,  and  then  gave  a  deflnite 
recitation    of   the   parties  constituting    the 
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grantor  and  the  gnxteit  and  dear  openAiTe' 
words  of  grant,  togetbef  with  a'  description 
of  the  property.  The  asual  habendatri  and 
tenendtuB  were  entirely;  lacking,  add  the 
covenants  in  regard  to  titlb  ftriotiti  the 
words  «t  grant  in  the  peemlaca  and  qndltCy 
them.  The  deed,  however,  taken  ^as 'a  whole, 
is  clearly  sufficient  in  operative  temlar  to'coh- 
vey  the  title  of  the  grantors  to  the  grantee  or 
grantees.  It  clearly  states  the  names  of  the 
parties  to  the  deed,  the  consideration  for  its 
execution,  its  purpose  to  convey  the  title  to 
the.grmtee,  a  certain  description  of  the  prop- 
erty Intended  to  be  conveyed,  and  a  covenant 
of  general  warranty  of  title.  There  is  no 
repugnancy  between  any  of  the  clauses  of  the 
deed. 

[2]  The  c(ntenti<»  insisted  upon  by  the  ap- 
pellant Is  that,  the  lands  having  been  pur- 
chased by  the  hnsband  of  appellee  and  the 
purchase  price  paid  by  him,  he  intended 
thereby  to  make  a  provision  for  his  wife,  and 
also  his  children  then  bom,  and  such  as 
might  be  thereafter  born,  and  hence  that  the 
word  "heirs,"  in  the  granting  clause  of  the 
deed,  was  used  In  the  sense  of  ''children," 
which  is  a  term  of  purchase,  and  for  that 
reason  that  the  appellee  has  only  a  life  es- 
tate In  the  land  wlQi  a  remainder  in  fee  to 
her  children. 

The  word  "heir"  has  a  legal  meaning,  and 
as  such  means  the  per8<m  upon  whom  the 
descent  Is  cast,  according  to  the  laws  of  in- 
heritance when  the  ancestor  dies  intestate. 
Williams  V.  Duncan",  92  Ky.  125,  IT  S.  W.  330, 
13  Ky.  Law  Rep.  389 ;  Underwood  v.  Magru- 
der,  87  8.  W.  1078,  27  Ky.  I^w  Eep.  1166. 
When  the  term  "heirs"  is  used  in  a  deed  or 
will,  as  to  a  certain  person  "and  bis  heirs," 
it  as  a  role  by  Its  own  force  Imports  that  a 
fee-simple  estate  Is  conveyed — that  Is,  the 
entire  estate  is  vested  In  the  grantee  or  dev- 
isee, and  no  present  or  future  interest  in 
another,  and  the  term  "his  heirs"  merely 
means  that  the  estate  is  one  capable  of  in- 
heritance, and  In  the  event  of  the  death  of 
the  devisee  or  grantee,  being  at  the  time  the 
owner  of  the  property  and  Intestate,  that  it 
will  pass  to  his  legal  h^rs  by  the  laws,  of 
descent,  or,  in  other  words.  It  means  that  the 
title  conveyed  Is  a  fee  simple. 

[3]  When  the  term  Is  used,  It  will  be  pre- 
sumed that  the  testator  or  grantor  knew  and 
understood  the  legal  meaaing  of  tb«  term, 
and  Intended  it  In  that  sense,  unless  there  is 
something  In  the  _wUl  or  deed  which  will 
show  that  It  was  used  In  some  other  and  dif- 
ferent sense  from  Its  legal  significance.  Clay 
V,.  Clay,  2  Duv.  295;  Prltcbard  v.  James,  93 
qiy.  306,  20  S.  W.  216.  14  Ky.  Law  Bep.  243; 
Scott  V.  Noel.  45  S.  W.  517,  20  Ky.  Law  Rep, 
168;  Underwood  v.  Magruder,  supra;  Fisch- 
er ▼.  Steepler,  152  Ky.  817,  188  S.  W.  430; 
WllUamton  v.  Williamson,  18  B.  Mon:  371; 
iillan  V.  Tan  M«ter,  1  Mete.  277;  dall  t. 
Moore,  105  S..,W.  414,  32  Ky.  La^  Bep.  66; 
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Bnricft  V.  OotUblldated  Ooal  Co.;  148  Ky.:6?3. 
14T  S.  W.  16 ;  McCauley  v.  :Bucknetv-8<r  Ky.' 
191,  8  S:  W.  196, 10  Ky.  I^W  Rep.  99;  San-' 
tenf  V.  Big  Sa»dy.;Ca.  149  Ey.  11, 147  S.  W. 
750 ;  Lee  v.  Lee,  7  B.  Mon.  607.  The  meaning 
of  tie  term  "HeUcs"  in  a  deed  or  wiU,  how- 
ever. Is  always  one^df'-lQtenliioa,  as  a  deed,  - 
like  a  wUl,  mbathe  oonfitnled  with  the  in-' 
taittkm'  iOf'  the  grantor  held  in  vietr  as  the- 
peleatar;  to '  gl;iide  in  the  conBtBrnctioa. 

W  Blence,  altboo^'it  is  consistently  held 
tSat  the  term  !l)eirs"  is  a  term  Of  limitation, 
and  not  one  6f  pm%hase,  and*  wheore  there 
Is  nothing'  in  the  Instrument  which  shows  to 
the  contrary,  the  term  ttuBt  be  construed  as 
oat  ot  llmltstioa  and  given  its  legal  meaning, 
yat'wbetfe,  fMm  the  context  or  prorlaions  of 
the  lastrttm«it,  construed;  in  the  light  of  all 
the  facts  properly  shown,  it  appears  that  the. 
gMHtor  did  not  use  the  term  In  its  legal 
slgniflctftlon  (  bot.aseditintheseiUB  of  "cbU> 
drem,"  It  will  be  cooBtrued  to  mean  "chil- 
&tea"  and  not  "belxa,"  'and  will  be  held  to  be. 
a  term'  of  purchase,  as  "chUdrtei"  Is.  Tndcer 
7.  Tucher,  78  Ky^  603 ;  Ha:*per  V.  WUs«n,  2 
A.  K.  Harsh.  465;  HoweU  r.  .Askemian,  80 
Ey.  22,  11  8.  W.  819, 11  Ky.  Law  B«p.  2S1; 
Tomer  v.  ftAtasoa,  160  Ky.  611,  169  8;  W. 
98B ;  Feltman  v.  ButtBt  8  Bosh,  120;  American 
Nadanal  Bank  v.  Madlaon,  144  Ky.  162, 137  a 
W.  ime,  38  L.  R-  A.  (N.  S.)  697 ;  Hunt  v. 
Hmt,.164  Ky.  679, 160  8.  W.  628;  Dnncan  v. 
Medley,  160  Ky.  684,  170  S.  W.  81 ;  Blue  v. 
Trarta.  162  Ky.  700,  164  a  W.  16;  Cecil  v. 
Cedl,  161  E^.  419,,  170  S.  W.  973;  Cook  v. 
Hart,  135  Ky.  650,  117  &  W.  357;  Tanner  v. 
EUia,  127  S.  W.  995. 

Upon  the  contrary,  however,  although  the 
term  "children"  is  one  of  purchase,  and  not 
of  limitation,  and  as  a  rolei  where  there  is 
a  conveyance  to.  one.  and  hor  children,  or  to 
(me  and  his  Children,  tjie  dblldren  take  an 
Interest  as  Joint  tenants  or  reraafndermen 
under  the  conveyance  M  purcfaaaer — but.  If 
it  is  apparent,  from  the  conveyance,  the 
term  "children"  was  used  In  the  sense  of 
"heirs,"  and  was  Intended  by  the  grantor  to 
bear  that  signification.  It  will  be  construed  to 
have  that  meaning.  In  order  to  give  efTect  to 
the  intention  of  the  grantofr.  Virginia  I.  C. 
&  C:  Co.  V.  Bye,  146  Ky.  619. 142  S.  W.  1057; 
DuncAn  v.  Medley,  supra ;  Miller  v.  Carlisle, 
flO  Ky,  205,  14' S.  W.  75,  12  Ky.  Law  Rep.  66; 
Williams  V.  Duncan)  supra;  Hood  v.  Dawson, 
Bis  Ky.  285,  83  S.  W.  T5, 17  Ky.  Law  Rep.  880 ; 
Moran  V.  Dlllehay,  8  Bftsh;  434;  Dlcken  t. 
Blcken,  IBl  Ky.  438,  162  S.  W.  258,  48  L.  R 
A.  (N.  S.)  276;  Lachland  v.  Downing,  ll  B. 
Mbn.  82.  TK«  term,  "heirs  of  the  body,"  or 
"heirs  begotten  of  the  body,"  and  siniHar  ex- 
pressions in  a  deed  or  will,  are  terms  of 
limitation,  as  they  create  ah  ancient  estate 
tan,  wMch  our  statute  converts  In  t6  a  fee 
simple.  This  effect,  howler,  v?ffl  not'hte  harf, 
if  it  appears  from  the  deed  oi'  will  that  the 
t^ins  were  use^  and  lp.tended  by  the  testator 
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or  grantor  to  have  a  meaning  different  from 
their  legal  meaning.  McCauley  v.  Backner, 
87  Ky.  101,  8  S.  W.  196, 10  Ky.  Law  Kep.  89; 
relphrey  v.  WlUlams,  142Ky.  485, 134  S.  W. 
SS4. 

It  Is.  also  true,  as  contended,  tbat  a  con' 
veyauce  to  a  woman  and  her  children,  where 
n  contrary  Intention  la  not  manifest  from  the 
Instrument  of  conveyance,  vests  the  title  In 
the  mother  and  her  children  as  Joint  tenants 
(Turner  v.  Patterson,  5  Dana,  295;  Cessna 
V.  Cessna,  4  Bush,  516;  Powell  t.  Powell;  9 
Bush,  620,  96  Am.  Dec.  372;  Bell  ▼.  Klnneer, 
101  Ky.  271,  40  S.  W.  686,  19  Ky.'Law  Bep. 
545,  72  Am.  St.  Rep.  410),  except  where  a  hus- 
band conveys  or  causes  a  conveyance  to  be- 
made  to  his  wife  and  children,  in  which,  itt- 
stance,  as  the  usual  rule  a  life  estate  la  vested 
in  the  wife,  and  the  remainder  in  fee  in  the 
children  (Fletcher  v.  Tyler,  92  Ky.  145,  17  8. 
W.  282,  IS  Ky.  Law  Rep.  421,  36  Am.  St.  Bep. 
584:  Smith  v.  Upton,  13  S.  W.  721,  12  Ky. 
Law  Bep.  28;  Davis  v.  Hardhi,  80  Ky.  672; 
Koenlg  V.  Kraft,  87  Ky.  96,  7  S.  W.  622.  9 
Ky.  Law  Bep.  945,  12  Am.  St  Rep.  463; 
Frank  v.  Unz,  91  Ky.  621,  16  S.  W.  712,  13 
Ky.  Law  Bep.  226;  Weaver  v.  Weaver,  92 
Ky.  491,  18  S.  W.  228,  13  Ky.  Law  Rep.  699, 
36  Am.  St.  Rep.  604 ;  Poland  v.  Chlsm,  64  S. 
W.  833,  23  Ky.  Law  Bep.  1072;  Dldcen  v. 
DIcken,  supra ;  Rlgbter  v.  Forrester,  1  Bush, 
278 ;  Jnrvls  v.  Qulgley,  10  B.  Mon.  104 ;.  Mc- 
Farland  v.  Hatchett,  118  Ky.  423,  80  S.  W. 
1185,  26  Ky.  Law  Rep.  276).  An  examination 
of  the  cases  supporting  the  latter  doctrine 
will,  however,  show  that  it  is  applied  where 
the  conveyance  is  to  the  wife  and  the  gran- 
tor's children,  or  the  children  of  the  wife  by 
the  grantor,  and  where  the  term  "children" 
is  used  in  describing  a  part  of  the  grantees, 
or  else  Oie  term  "heirs,"  or  "lieirs  of  the 
body,"  or  other  similar  expressions  including 
the  term  "heirs,"  are  used,  and  it  Is  manifest 
from  the  instrument  of  conveyance,  con- 
sidered la  the  light  of  the  attendant  facts, 
tbat  the  grantor,  in  using  the  terms  men- 
tioned, used  them  in  the  sense  of  "children," 
and  intended  that  they  should  have  such 
signification.  A  grantor,  in  conveying  or 
causing  a  conveyance  of  property  to  be  made 
to  his  wife,  does  not  necessarily  make  or  in- 
tend to  make  bis  childr^t  parties  to  the  con- 
veyance, and  if  be  does  not  do  so,  bis  deed 
should  not  be  construed  to  have  a  different 
meaning  from  that  which  he  intended,  and  if 
the  dieed  is  tdaln  and  unambiguous,  search 
need  not  be  made  further  than  its  own  terms, 
to  determine  its  meaning. 

[5]  In  the  Instant  case  the  grantors  con- 
veyed to  the  grantee  and  "heirs  forever."  It 
is  presumed  that  the  husband,  who  caused 
the  conveyance  to  be  made,  understood  the 
meaning  of  the  terms  used,  and  intended 
them  to  be  imderstood  In  tbeir  usual  legal 
signification,  in  the  absence  of  anything  in 


the  deed  showing  to  the  contrary.  There  is 
nothing  In.  the  deed  to  Indicate  that  the 
term  "her  heiirs  forever"  was  used  In  the 
senl9e  of  children,  or  In  any  other  sense  than 
their  Bsoal  legal  meaning,  and  their  import, 
together  with  the  otber  terms  of  conveyance, 
is  to  create  a  fee-simple  title  in  the  appellee 
The  Judgment  Is  therefore  affirmed. 


BICKEL  V.  HBNRT  BICKEL  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.   June  6,  1919.) 

i;  oobpobattona  «=>152— actios  to  compel 
Declabatiok    of    Dividends— Disclosubb 
or  E^ANOiAL  Condition— Pleadino. 
In  suit  by  stockholder  of  corporation   to 
compel  declaration  of  dividends  out  of  alleged 
surplus,  petition  not  alleging  denial  of  access 
to  company's  books,  or  tbat  be  was  ignorant  of 
facts  disclosed  thereby,  or  that  they  do  not 
truthfully   exhibit   the   company's    affairs,    did 
not  authorize  a  judgment  for  a  disclosure  of 
the  financial  condition  and  affairs  of  the  com- 
pany as  demanded  in  petidon. 

2.  Pl**.DINO   ^S»8(3)— CONCLDMOK. 

In  suit  by  stockholder  of  corporation  to 
compel  declaration  of  dividends  out  of  surplus, 
allegation  of  petition  that  stated  amount  was 
wrongfully  charged  off  to  depreciation  is  a 
mere  conclusion  of  the  pleader. 

3.  COBPOBATIONS   *=>152  —  DECLABATION    OF 

Dividends— Adthobity  of  Coubt  to  Com- 
pel. 
While  court's  authority  to  grant  relief  t« 
stockholder  of  corporation  by  compelling  dec- 
laration of  dividends  out  of  unused  surplus  is 
clear,  such  action  is  only  jusUtiod  on  cu-ar 
and  satisfactory  proof  of  company's  ability  to 
pay  BubBtantial  dividends  after  making  reason- 
able  provision  for  present  obligations  and  antic- 
ipated needs  for  reasonable  time  in  the  fu- 
ture. 

4.  CoBPOBATiONS  9=>152  —  Declabatioh  of 
Dividends— Suit  to  Compel— Deiiand. 

Bill  to  compel  declaration  of  dividends  out 
of  unused  surplus  of  corporation  must  allege 
a  demand  on  directors  and  tbat  they  have  re- 
fused the  relief  complainant  seeks  in  court. 

6.  Appeal  and  Bkrob  «=»917(1)  —  Review  — 
Pbesumptions— Demubbeb. 
On  review  of  'judgment  sustaining  demur- 
rer to  petition  asking  equitable  relief;  appel- 
late court  must  take  allegation  of  petition  as 
true.  • 

6.  cobpobations  <0=»162  —  declaration  of 
Dividends— Suit  to  Compel— Sufticienct 
OF  Petition. 
Petition  by  stockholder  of  corporation  to 
compel  declaration  of  dividends  out  of  unused 
surplus   held   Insufficient    to   authorize    relief; 
the  only  tacts  pleaded  being  net  earnings  and 
dividends  for  five  years,  and  pleader's  conclu- 
sion that  company  had  no  need  for  an  accu* 
muiated  "book  value"  surplus,  and  an  amount 
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yrioagtuJis  ckazged  off  to  depreaiatioD,  eapc- 
cially  wh«re  petition  showed  that  in  prosperous 
years  plaintiff  bad  been  paid  on  his  investment 
80  per  cent.  In  cash  dividends  and  received 
a  100  per  cent  stoclt  dividend. 


Apipeal  from  Clrcnit  Court,  Jefferson 
County,  Chancery  Branch. 

Petition  by  Jacob  Bicliel  Against  the  Heai7 
Blckel  Company  and  others.  Bemurrer  to  pe- 
tltloo  was  austaiDed,  and  cult  dlamiBBed*  and 
plaintiff  appeals.    Afllrmed. 

Edwards,  Ogden  &  Peak,  of  lioulsrille,  for 
appellant. 

William  Furlong,  of  LouisvUIe,  for  ap- 
pellees. 

CI<A.RKE,  J.  A  demurrer  was  sustained  to 
appellant's  petition,  and^  following  his  refus- 
al to  plead  further,  the  petition  was  dismissed, 
from  which  Judgment  be  ia  appealing. 

After  setting  out  the  number  of  shares  of 
the  capital  stock  of  the  Henry  Blckel  Com- 
pany owned  by  himself  and  the  other  stodc- 
holders,  all  of  whom  are  made  def  endajats,  the 
plaintiff  alleges  in  substance  that  on  July  23, 
1914,  a  stock  dividend  of  100  per  cent,  was 
declared,  increasing  the  capital  stock  from 
$00,000  to  $120,000,  and  doubling  the  amount 
of  stock  tberetofore  owned  by  each  stockhold- 
er; that  dividends  were  declared  and  paid  on 
tbe  stock  until  1812,  but  that,  including  1912 
and  'since,  no  dividends  have  been  declared, 
exc^t  the  stock  dividend  in  1914,  although 
the  earnings  in  such  years,  except  1914,  have 
been  very  large;  that  tbe  corporation  owns 
and  uses  in  its  business  as  a  general  contrac- 
tor a  great  amount  of  machinery,  such  as 
wagons,  scrapers,  traction  ^gines,  stecun 
shovels,  dump  cars,  cranes,  derricks,  etc.,  aitd 
also  large  numbers  of  horses  and  mules,  tfae 
values  of  which  are  not  stated;  that  from 
1910  to  1913,  inclusive,  a  total  of  $85,000  was 
wrongfully  charged  off  to  d^redation  of 
equipment;  that  the  net  earnings,  after  the 
deductions  made  for  depreciation  and  iQ'  ac- 
cess of  dividends  declared,  were  as  follows: 
In  1910,  $10,246.7S;  in  1911,  $1&,325^«;  in 
1912,'  1^,917.69;  in  1913,  $19,673.64;  ia  1814, 
$30.21;  and  in  1915,  $4,122.94;  that  the  stock 
has  a  present  book  value  of  $1C2.34  s«r  sbarO ; 
tbat  the  excess  above  $100,  the  par  value,  rep- 
resents the  accumulated  profits  and  undivid- 
ed earnings  of  tbe  company;  that  tfaeoorpora- 
tion,  tltroagh  its  dtrectors,  baa,'  failed  and  re- 
fttoed  to-  distribute  to  its  stoeltlioldwit  any 
part  of  this  aceumiriated  ptoflts,  agf^tegaSUmg 
$79,930.94,  tn  addition  to  the  $86,000  i^Mng- 
fully  charged  off  to  depreciation;  that  tbe 
business  and  affairs  of  the  corporation  have 
been  successfully  prosecuted,  and  that  the 
withholding  of  dividends  from  the  stodchold- 
ers  is  not  necessary  for  the  success  of  tbe 
business,  or  the  preservation  or  Improvement 
9f  its  property,  or  for  any  other  purpose,  and 


is.  owcoasive  and  unjust  to  tbe  minority 
stockholders,  especially  to  plaintiff ;  that  tbe 
profits  are  unused,  and  are  withheld  througb 
and  by  tbe  domination,  control,  and  power 
of  Henry  Blckel  over  bis  codlrectors,  for  tbe 
sole  purpose  of  endeavoring  to  reduce  tbe  val- 
ue of  tbe  stock,  so  tliat  lie  might  become  the 
purchaser  thereof,  especially  plaintiff's  stock. 
Tlie  prayer  asks  that  the  d^endants  be  re- 
quired (1)  to  make  a  full  and  complete  dlsdo- 
sure  of  the  financial  condition  and  affairs  of 
the  company :  (2)  to  show  what  dlspoedtlon 
was  made  of  the  $86,000  charged  off  to  depre- 
ciation; and  (3)  to  dedare  a  dividend  of  so 
much  of  tbe  profits  as  may  bojconsistffiit  with 
the  best  interests  of  tbe  cosopany  and  its 
stockboldera. 

[1, 2]  There  is  no  allegation  in  tbe  potion 
that  plaintiff  has  been  dettied  access  to  the 
company's  books,  or  that  he  is  in  ignorance 
of  any  fa«t  disclosed  thereby,  or  that  tUey  do 
not  truthfully  exhibit  tbe  company's  affairs 
and  oondition;  so  there  Is  no  fact  alleged  that 
would  authorize  a  Judgment  for  a  disclosure 
of  the  financial  condition  and  affairs  of  tbe 
company,  the  first  item  of  relief  asked.  Nor 
is  there  anything  that  could  be  shown  abdot 
the  $85,000  dtarged  off  to  depredation  tbat 
tbe  mere  statement  does  not  disdoee,  and 
tbe  allegation  tbat  it  was  wrongfully  made  ts 
but  the  conclusion  of  the  pleader,  to  support 
which  no  facts  are  alleged;  but,  even  if  it 
were  wrongful,  to  correct  tbe  wrong  ajid  re- 
store tbe  amount  to  the  books  would  not  In- 
crease the  company's  assets,  as  the  increase 
on  the  books  would  stlU  be  in  tbe  equipment, 
and  there  is  certainly  notbtng  in  connection 
with  tUs  item  of  bookkeeping  Justifying  the 
interference  of  tbe  courts  in  the  management 
of  the  oofporation's  affairs. 

[8]  So  tbe  only  question  which  we  need  give 
serlons  oonsideratlon  is  whether  or  not  the 
petition  alleges  facts  wbi(*  show  an  oppres- 
etve  witltholdtng  of  JuMlfied  dividends ;  and 
-n^le  tbe  authority  of  tbe  courts,' upon  a  prop- 
er-sbc^lDg  by  a  stockholder,  to  grant  such 
reHoF,  IB  conceded  by  appelleee,  it  Is' obvious 
that  SUA  action  Is  only  5ttttlfl«d  upon  dear 
fttid'sEJtl8fiKct«ry  proof  of  tbe  coinpa>ay*8  abil- 
ity to  pdy  a  suDMtt&tial  dividend  on  Its  capi- 
tal stock  tffter  making  reasodable  t>rovlsion 
'Mr  ins  present  obligatlonB  AAd  anti<^nted 
neellB  fer  a  reaseaable  tfi«fe  th  tbe  future. 
Not  only- BO,  but  there  tanst  be  to  room  left 
for  doubt  even  of  tbe  necessWy  f or  Judlrtal  In- 
tdrfe«fi"<*.  In  order  to  have  a  dividend  declar- 
ed, because  it  Is  not  einly  the  spei4at  prAvInde 
iof  the  boards  of  directors,  yfbiee  deobt  exists 
as  to  tbe  advisability  of  deidarlnf 'dividends, 
upon  a  consideration  of  the  company's  re- 
sources, its  present  and  future  needs,  in  view 
of  present  and  contemplated  undertakings 
and  improvements,  to  determine  tbe  matter, 
but  also  tbe  duty  of  the  court  to  refrain  from 
Interfering  with  directors'  managemmt  If 
there  is  any  doubt  of  the  necessity  therefor. 
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In  ftict,  the  veiy  discretion  their  oflSce  confers 
npob  them  to  administer  the  company's  affairs 
in  such  a  manner  as  will  in  their  Judgment 
promote  Its  welfare  and  Insnre  Its  contlnned 
existence,  with  such  distributions  of  profits 
to  Its  stockholders  as  Is  consistent  with  this 
primary  purpose,  would  seem  to  necessitate 
that  even  the  directors  should  resolve  a  doubt 
as  to  the  propriety  of  declaring  a  dMdend  at 
any  time  against  such  action. 

Therefore  It  Is  necessary,  even  before  the 
courts  could  attempt  to  decide  whether  or  not 
a  failure  to  declare  dividends  was  such  an 
abuse  of  the  directors'  discretion  as  to  be  op- 
pressive and  unjustified,  that  a  complaining 
stockholder  would  have  to  present  concretely, 
at  least,  the  facts  as  to  the  company's  resourc- 
es, its  obligations,  and  Its  needs  for  another 
year  at  least  It  Is  equally  clear  that  no  oidn- 
Ion  or  mere  conclusion  of  the  complaining 
stockholder  conld  be  accorded  any  wtight 
whatever  in  overriding  the  opinion  and  con- 
clnsions  of  the  board  of  directors  on  such  a 
matter;  and  even  further  still  the  stockholder 
ought  not  to  be  allowed  to  secure  a  court's  in- 
terference in  any  event,  until  he  has  exhaust- 
ed his  own  power  as  a  stoclcholder  within  the 
corporation  to  secure  tiie  adoption  by  the  di- 
rectors of  the  policy  which  he  believes  to  t>e 
Just  and  right. 

[4]  Therefore  it  seems  to  us  one  of  the  first 
essentials  of  a  good  bill  in  equity  for  coercive 
relief  of  the  kind  souj^t  is  an  allegation  that 
the  petitioner  has  made  demand  upon  the  di- 
rectors and  that  they  have  refused  the  relief 
he  seeks  of  the  courts^ 

[S,  •]  Measured  by  lliese  reqnlrementB, 
plaintUTs  petition,  taking  all  of  its  allega- 
tions as  true,  as  we  mnst  upon  this  inquhry, 
falls  far  short  of  manifesting  a  right  to  the 
relief  he  seeks,  or  any  relief.  To  begin  with, 
there  Is  no  allegation  that  he  has  ever  re- 
quested of  the  directors  that  a  dividend 
should  be  declared,  or  even  suggested  te  them 
the  propriety  of  such  action;  and  construing 
the  pleading  most  strongly  against  the  plead- 
er, may  we  not  assume  that  possibly  such  a 
request  mlg)it  have  rendered  unneoessary  tea 
application  to  the  courts?  But,  waiving  this 
question,  it  does  not  appear,  except  inferen- 
tially,  that  the  company  has  Bny  cash  on 
hand,  and  we  are  not  Informed.what  are  the 
oomjwny's  present  contracts,  or  what  sum  will 
be  required  for  their  completion,  or  whether 
it  has  outstanding  indebtedness. 

In  fact,' the  only  facts  pleaded  are  the  net 
earnings  and  dividends  for  the  years  1810  to 
1915,  inclusive^  to  which  are  added  the  plead- 
er's ooncluaioo  «r  opinion  that  the  company 


has  no  need  for  an  accumulated  "book  value" 
surplus  alleged  to  be  abput  $SO,000,  and  $85,- 
000  alleged  to  have  been  wrongfully  charged 
off  to  depredation  of  equipment,  which  plain- 
tiff asserts  as  the  basis  for  dividends  wrong- 
fully withheld,  without  an  allegation  of  any 
kind  as  to  the  real  value  of  the  stock  or  the 
equipment,  or  as  to  what  amount  should  have 
been  charged  off  for  depreciation  of  equip- 
ment. So  far  as  appears,  the  company's  en- 
tire assets  may  be  equipment,  and  it  may  owe 
more  that  the  eqaU>ment  is  worth  at  its  pres- 
ent market  value,  unless  we  may  assume  the 
allegations  that  the  profits,  represented  by 
book  value  in  excess  of  par,  are  unused  and 
not  needed  by  the  company,  mean  the  com- 
pany has  such  excess  in  cash  and  has  no 
debts  or  unfinished  contracts  on  hand,  which 
clearly  would  be  onwarranted  in  construing 
a  pleading  on  demtirrer. 

The  company  is  shown  to  have  earned 
large  sums  and  declared  large  dividends  up 
until  1914,  during  which  year  and  the  suc- 
ceeding year  its  earnings  on  a  capital  stock 
of  1120,000  were  only  $30.21,  and  $4,122.94,  re- 
spectively, and  In  neither  of  which  years  was 
there  any  charge  off  for  depredation.  So,  un- 
less we  could  order  the  directors  to  declare  a 
dividend  from  the  iKwk  value"  surplus  ac- 
cumulated during  a  i>erlod  when  dividends 
were  declared  ranging  from  30  per  cent.  In 
1910  and  50  per  cent  in  1011  in  cash  to  100 
per  cent,  in  stock  in  1914  for  1912  and.  1913, 
or  from  $85,000  alleged  to  have  been  wrong- 
fully charged  off  to  depredation  In  equip- 
ment, we  mnst  look  to  the  $4,153.15  earned  In 

1914  and  1015.  This  sum,  if  available  and  all 
used  for  the  purpose,  wonld  yield  a  dividend 
of  less  than  3^  per  cent  on  the  capital  stock 
of  $120,000.  From  the  te\r  facta  pleaded,  it  Is 
quite  apparent  that  the  company  had  a  hard 
time  in  1914  making  ends  meet  and  that  In 

1915  it  did  not  do  so  very  much  more.  So  it 
would  seem  a  stockholder,  who  in  the  years 
of  large  earnings  (1909-1012)  had  received  In 
cash,  dividends  amounting  to  80  per  cent, 
and  a  8bo<A  dividend  (1912-1914)  of  100  per 
cent  on  Ills  original  investment  has  btrt  little 
equity  behind  his  claim  that  in  the  hard  years 
(1914-1915),  when  the  company  is^ot  much 
more  than  existing,  the  directors  shall,  in  or- 
der to  declare  dividends,  go  bade  through  the 
books  and  restore  the  equipment  account  by 
the  amount  charged  off  to  depredation,  and 
add  thereto  the  accumulated  "book  value" 
surplus,  consisting  of  we  know  not  what 

Clearly  th»  court  did  not  err  In  sustaining 
a  demurrer  to  plalntifl'B  petition. 
Wherefore  the  judgment  is  alBrmed. 
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1.  iKSTTSAnOK  «=S>121— Itivx   Insvranob— Va- 
UDITT   OF  AsalaNMENT— PUBUO   PoLICT. 

Asgignment  of  life  policy  to  assienee  baring 
no  insurable  interest  in  life  of  insured  is  void, 
being  against  public  policy. 

2.  Ebtopfix  «=3l0e  —  iRVALisirr  or  Void 

CONTBAOT. 

One  cannot  «stop  Mmself  to  deny  the  ra- 
lidity  of  a  void  contract. 

3.  EsTOPPKi.  ®=s>102  —  Prbjudicc  —  Lnrx  Im- 

8UBANCK — InVAUD   ABSIONiCGNT. 

Where  assignee  of  life  policies  was  allow- 
ed to  collect  all  that  he  had  paid  under  the  as- 
Bignments,  with  interest,  the  beneficiary,  by 
consenting  to  assignment,  was  not  estopped 
from  denying  the  yalidity  of  the  assignment  up- 
on the  groand  that  assignee  had  no  insurable  in- 
terest in  life  of  insured,  since  such  assignment 
was  void  as  against  public  policy,  and  assignee 
had  not  acted  thereon  to  his  prejudice. 

4.  Estoppel  €=>58— Pbkjudice. 

Prejudice  to  adverse  party  is  an  essential 
element  of  estoppel. 

6.  INTEBEST  9=963— EmcT  or  Apfkai> 

In  action  between  the  beneficiary  and  the 
assignee  of  life  policy,  where  judgment  was 
rendered  for  beneficiary,  and  for  assignee  for 
amount  paid  under  assignment,  wtth  interest, 
and  both  parties  appealed  therefrom,  assignee 
was  not  entitled  to  interest  for  the  time  follow- 
ing rendition  of  judgment. 


Appeal 
County. 


from     CtnrtUt    Court,     Slmmnn 


Separate  suits  by  J.  H.  Haner  against 
John  J.  MilUkcn  and  the  Metropolitan  Life 
Insurance  Company,  and  by  J.  H.  Haner 
against  John  J.  MiUiken  and  the  Equitable 
Life  Insurance  Company.  From  the  Judg- 
ment rendered,  the  ftrst-named  defendant 
appeals,  and  plaintiff  cross-appenls.  Judg- 
ment on  original  aiH>eeI  afiOrmed,  but  re- 
versed on  cross-appeal,  with  directions. 

C.   B.   Moore,  of  Franklin,  for  appellant. 
O«orge  C.  Harris  and  Wbltestdes  &  Brad- 
Bba«r,  all  of  FrankUn,  for  appellees. 

1-HOMAS,  J.  Henry  E.  Haner  procured  to 
be  Issued  on  his  life  two  pollclea  each  for  the 
sum  of  $1,000.  One  of  them  was  issued  by 
the  E>]Dltable  Life  Assurance  Society  of  the 
United  States,  and  the  other  by  the  Metro- 
politan .Ufe  Insurance  Company  o;f  New 
Torfc.  The  plalntifF  and  appellee,  J.  H. 
Haner.  the  father  of  the  Insured,  was  made 
the  beneficiary  In  each  of  the  policies,  the 
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first  one  of  which  waa  iasued  In  1906,  and  die 
last  one  in  1909.  About  Septmnber  1,  1911, 
the  insared,  having  become  aflUcted  with 
tuberculosis,  concdnded  to  go  West  in  seardi 
of  health.  He  was  without  the  necessary 
funds  to  make  the  trip,  and  to  procure  them 
he,  on  the  8th  day  of  that  month,  agrreed  to 
and  did  assign  the  two  policies  with  the  con- 
sent of  the  beneficiary  to  the  appellant  and 
defmdant  below,  J.  J.  MlUiken,  and  the  as- 
signments were  afterwards  reduced  to  writ- 
ing and  duly  acknowledged  before  a  notary 
puMlc  by  both  the  Insured  and  the  benefici- 
ary, and  with  the  consent  of  the  two  com- 
panies they  were  attached  to  the  policies. 
The  consideration  for  the  assignment  of  the 
poUey  issued  by  the  Equitable  Company  was 
9209.42  and  for  the  assignment  of  the  one  is- 
Boed  by  the  Metropolitan  was  $1S0,  the  de- 
fendant and  asslgrnee  agreeing  to  pay  the 
annual  premiums  on  ea<A  of  the  policies  ae- 
crnlng  thereafter,  which  he  did. 

Near  December  1,  1916  (the  exact  date  not 
being  shown),  the  Inanred  died  Intestate  and 
leaving  no  widow  or  children.  Proof  of  bis 
death  was  made  and  furnished  to  each  of  the 
Insurance  companies,  both  of  which  acknowl- 
edged the  liability  and  a  wlUlngnesB  to  pay, 
but  did  not'  know  whom  they  shouM  pay, 
since  both  defendant  MDllken  and  plaintlfr 
Haner  (the  benefidaiy)  claimed  the  right  to 
collect  the  policies.  While  matters  were  in 
this  condition  plalntUT,  the  beneficiary,  filed 
these  two  suits,  one  against  defendant  MilH- 
ken  and  the  Metropolitan  Company,  and  the 
other  against  him  and  the  Equitable  (Com- 
pany, seeking  to  recover  the  amount  of  Qie 
policies  and  alleging  that  Milllken  claimed  to 
own  them,  which  plaintiff  denied,  and  he  was 
called  on  to  answer  and  set  up  the  facts  with 
reference  to  his  claim,  which  he  did  by  rely- 
ing upon  the  assignment  to  him  as  heretofore 
shown,  and  insisted  upon  his  right  to  collect 
the  entire  amount  of  each  policy.  A  demurrer 
was  filed  and  sustained  to  bis  answer,  and  he 
.Ainended  it,  in  which  he  aet  ap  the  consid- 
eration paid  by  blm  for  each  asslgniM&t  and 
the  amount  of  premiums  which  he  after- 
wards paid  to  each  of  the  companies '  and 
when  paid,  and  insisted  upon  his  right  to 
collect  the  amount  of  money  with  Interest 
which  he  had  thus  pajld  out,  even  though  the 
assignments  sbp«ld  be  adjudged  invalid. 

A  r^ply  denying  want  of  knowledge  or  In- 
forma^oa  suSdent  to  form  a  belief  as  to  the 
amounts  paid  by  defendant  completed  the 
issues  and  upon  trial  the  court  adjudged  the 
assignments  invalid  as  being  against  public 
policy  (the  defendant  having  no  planner  of 
Insurable  interest  in  the,  life  of  ipsured,  but 
gave  Jud^m^Dt  in  favor  of  defendant  for  the 
sums  he  bad  paid  for  the  assignments  and 
in  the  way  of  premiums,  with  Interest  there- 
on from  the  respective  dat^sofpa^m^nt,  ^nd 
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to  reverse  th&t  judgment  defeodant  prose- 
cutes this  appeal. 

A  cross-appeal  has  been  asked  bj  and  grant- 
ed to  the  plaintiff  in  wblcb  he  seeks  a  correc- 
tion of  an  alleged  error  of  the  court  In  allow- 
ing defendant  Interest  on  the  sums  he  paid 
after  60  days  from  the  date  of  the  proof  of 
the  death  of  the  Insured;  it  being  the  time 
when  the  payment  of  the  policies  became  due 
and,  as  insisted,  would  have  been  made  bat 
for  the  daim  of  defendant. 

On  the  main  question  presented  by  the  ap- 
peal it  is  admitted  that  the  defendant  had  no 
such  insurable  interest  in  the  Ufe  of  Henry 
E.  Haner  as  would  entitle  him  to  have  taken 
out  the  policies  originally  in  his  favor.  It 
Is  furth^  admitted  that  under  the  law  as  ap- 
proved by  this  cobrt  and  many  others,  and  as 
also  announced  by  all  the  text-writers,  one 
who  has  no  such  Insurable  interest  in  the  life 
of  another  cannot  take  out  a  policy  on  the  lat- 
ter's  life  payable  to  himself,,  since  such  trans- 
'  actions  are  wagering  contracts  and  against 
public  policy.  GriaSn's  Adm'r  v.  Equitable 
Assurance  Sodety,  119  Ey.  856,  84  S.  W. 
1164,  27  Ky.  Iolw  R^.  313;  Bromley  v.  Wa^- 
iDgton  Life  Ins.  Co.,  122  Ey.  402,  02  8.  W.  17, 
28  Ky.  Law  Rep.  1300,  6  L.  B.  A.  (N.  S.)  747, 
121  Am.  St  Rep.  467,  12  Ann.  Cas.  683; 
Beard  v.  Sharp.  100  Ky.  606,  38  S.  W.  1057, 
18  Ky.  Law  Rep.  1029;  Baldwin  v.  Haydon, 
70  S.  W.  300,  24  Ky.  Law  Rep.  900 ;  Wrather 
V.  Stacey,  82  S.  W.  420,  26  Ky.  Law  Rep.  683; 
Lee  V.  Mutual  Life  In&  Co.,  82  8.  W.  258,  26 
Ky.  Law  Kep.  577;  Barbour  v.  Larue,  106 
Ky.  646,  51  S.  W.  5,  21  Ky.  Law  Rep.  94; 
Basye  v.  Adams,  81  Ky.  368;  Loekett  v. 
Lockett,  80  S.  W.  1152,  26  Ky.  Law  Rep.  300; 
Scott  V.  Scott,  77  S.  W.  1122,  25  Ky.  Law 
Rep.  1356;  Adams  v.  Reed,  38  S.  W.  420,  18 
Ky.  Law  Rep.  853,  35  L.  R.  A.  692 ;  Bramblett 
v.  Hargis,  123  Ky.  141,  94  8.  W.  20,  29  Ky. 
Law  Rep.  610;  Hess  v.  Seg^ifelter,  127  Ky. 
348, 105  8.  W.  476,  36  Ky.  Law  Rep.  225, 14  L. 
R.  A.  (N.  8.)  1112, 128  Am.  St.  Rep.  343 ;  Wes- 
tern &  southern  Life  Ins.  Go.  v.  Webster,  172 
Ky.  444,  189  8.  W.  429^  L.  R.  A.  1917B,  S7S, 
Aon.  Cas.  1917C,  271;  Western  &  Southern 
Life  Ins.  Co.  V.  Nagel,  180  Ky.  476,  203  S.  W. 
192;  and  many  other  cases  which  could  be 
dted. 

But,  while  admitting  this  general  and  uni- 
versally applied  prindpte  ot  law,  defendant's 
counsel  Insists  that  there  Is  a  sound  distl no- 
tion between  procuring  the  issual  of  a  policy 
In  which  the  benefldary  has  no  Insurable  in- 
terest In  the  life  of  the  insured  and  the  as- 
signment of  tt  policy  to  one  without  insurable 
Interest  If  the  original  benefldary  was  one 
to  whom  the  policy  conld  be  made  payable 
within  the  rule  requiring  him  to  have  an  iri- 
stirable  interest.  This  alleged  distinction  Is 
attempted  to  be  maintained  upon  the  theory 
fbtt  the  policy,  being  valid  when  Issued,  Is 


after  that  a  mere  chose  in  action  and  assign- 
able as  such.  The  courts  in  a  few  of  the 
states  adopt  the  distinction  contended  for, 
among  them  the  Court  of  Appeals  of  New 
York,  and  we  are  dted  to  the  case  of  Stein- 
beck V.  mQ)enbn)ck,  168  N.  Y.  24,  52  N.  E. 
662,  44  L  R.  A.  418,  70  Am.  St.  Rep.  424,  in 
support  of  this  contention. 

11]  The  opinion  In  that  case  seems  to  place 
the  Court  of  Appeals  of  that  state  in  line 
with  the  limited  number  recognizing  the  dis- 
tinction contended  for,  but,  after  a  carefnl 
reading  of  it,  we  are  by  no  means  convinced 
of  the  soundness  of  Us  reasoning  in  snpport 
of  sudi  distinction.  In  fad;  we  fall  to  find 
any  reason  In  It  whidi  would  relieve  the  as- 
signment of  a  policy  to  one  without  an  In- 
surable interest  In  the  life  of  the  insured 
from  being  a  wagering  contract  any  less  than 
the  procuring  of  the  policy  originally  by  and 
for  tlie  beneflt  of  one  without  such  interest 
would  be. 

The  underlying  reason  for  the  rule  for- 
bidding the  Issual  of  such  policies  is  that  the 
stranger  benefldary  Is  thereby  given  a  finan- 
cial interest  in  the  quick  termination  of  the 
insured's  life,  and  to  that  extent  has  a  motive 
to  bring  about  that  result;  and,  since  sudi 
conditions  might  possibly  encourage  crime, 
the  rule  has  been  invoked  to  prevent  thena 
from  arising.  We  are  unable  to  see  .why  tlie 
same  reason  would  not  exist  with  reference 
to  the  assignment  of  a  policy  to  one  who  was 
without  legal  interest  in  the  life  of  the  insnr- 
ed.  We  find  no  satisfactory  reason  for  any 
dlGCerence  between  the  two  cases  anywhere 
stated  In  the  Steinbeck  Case  relied  on,  and 
the  same  is  true  with  reference  to  the  cases 
from  other  courts  recognissing  the  distinction. 
Bat  in  the  -opinion  rendered  In  that  case 
the  court  referred  to  a  numl>er  of  cases 
denying  the  validity  of  an  assignment  of  an 
Insurance  policy  to  one  having  no  Insurable 
interest  In  the  life  of  the  insured,  among 
which  are  the  cases  of  Wamock  v.  Dads,  104 
U.  8.  776,  26  L.  Ed.  924,  and  Basye  v.  Adams, 
supra,  from  this  court. 

The  rule  as  announced  by  this  court  In  the 
Basye  Case  has  been  approved  by  us  In  many 
subsequent  cases,  among  which  are  Hess  v. 
Segenfelter,  supra;  Irons  v.  United  States 
Life  Ins.  Co.  of  New  York,  128  Ky.  640,  108 
S.  W.  904,  38  Ky.  Law  Rep.  46,  129  Am.  St 
Rep.  318;  Schlamp  v.  Bernea-'s  Adm'r,  51  S. 
W.  312,  21  Ky.  Law  Rep.  824;  New  York  Life 
Ins.  Co.  v.  Brown's  Adm'r,  139  Ky.  711,  66 
S.  W.  613,  23  Ky.  Law  Rep.  2070;  Western  & 
Southern  Life  Ins.  Co.  v.  Nagel  and  Western 
&  Southern  Life  Ins.  Co.  v.  Webster,  supra. 

In  stating  the  rule  against  issuing  wager- 
ing polldes  and  applying  it  to  the  assign- 
ment of  policies  as  well  as  to  their  original 
issue,  this  court  In  the  Basye  Case^  quoting 
from  the  Supreme  Court  of  the  United  States 
in  the  Wamock  Case,  said: 
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"Such  pcdictea  kave  a  tendency  to  create  a 
desire  for  the  e'vent  [the  deatiii  of  the  Inaoied]. 
They  are  therefore,  independently  of  any  etat- 
nte  on  the  subject,  condemned  aa  being  aeainat 
public  policy.  The  assignment  of  a  policy  to  a 
party  not  having  an  insurable  interest  is  as  ob- 
jectionable as  the  taking  out  of  a  policy  in  liia 
name." 


And  in  that  cas^  In  answering  the  conten- 
ti<m  of  counsel  in  nrglng  tl>e  distinction  be- 
tween the  assignment  of  a.  policy  and  the 
original  procurement  of  It,  as  is  also  urged 
by  defendant's  counsel  here,  the  court  said: 

"Counsel  for  appellant  have  cited  authorities 
sustaining  the  opposite  doctrine  as  respects  the 
assignment  of  policies  of  life  insnrance.  But 
we  are  unable  to  see  why  the  rule  recognized 
by  all  the  authorities  as  applicable  to,  and 
which  renders  invalid,  because  against  public 
policy,  policies  of  life  insurance  taken  for  the 
benefit  of  a  party  having  no  insurable  interest 
in  the  life  of  the  person  in  whose  name  it  is 
issued,  should  not  be  also  applied  to  an  assign- 
ment of  a  policy  where  the  assignee  has  no 
BQch  insurable  interest." 


There  has  been  no  departure  from  or  inodl- 
flcatlon  of  the  rule  as  laid  down  by  this  court 
In  that  case.  On  the  contrary,  we  have 
steadily  adhered  to  It,  and  It  is  pow  too  late 
to  call  It  in  question  were  we  ccmvinced  of 
Ita,  unsoundness,  which  we  are  not. 

[2-4]  But  It  la  insisted  that  in  some  way 
not  altogether  clear  to  us  plaintiff  Is  estopped 
to  rely  upon  the  Invalidity  of  the  assignment 
of  the  two  policies  involved,  but  this  conten- 
tion cannot  be  opheld  for  at  least  two  reasons: 

(a)  That  the  oxitracts  of  assignment,  being 
against  our  pobllo  policy,  are  each  void,  and 
one  cannot  estop  himself  to  deny  the  valid- 
ity of  a  -void  cobtract.  A.- ft  B.  Eney.  of  Law 
(2d  Ed.)  vol.  11,  p.  23;  10  R.  C.  L.  801;  and 
Bobon's  Assignee  v.  Brown,  101  Ky.  364,  41 
S.  W.  273,  19  Ky.  Law  Rep.  540,  38  L.  R.  A. 
603,  72  Am,  St  Rep.  420.  The  text  In  the 
volume  of  R.  0.  L.,  In  stating  the  general  rule 
upon  this  point,  says: 

"It  is  generally,  considered  that,  as  between 
the  parties  to  a  contract,  validity  cannot  be 
given  to  it  by  estoppel  if  it  is  prohibited  by  law 
or  la  against  public  policy." 


V.  HANSB  0OT 

W.) 

A  great  many  cases  are  dted  in  the  note 
and  there  seefias  to  be  no  dissent  from  the 
general  rule. 

(b)  That  plaintiff  is  not  shown  to  have  been 
gvUty  of  any  conduct  that  would  create  an 
estoppel  as  against  him  in  favor  of  defend- 
ant. He  is  seeking  to  recover  no  part  of  the 
Insurance  except  the  excess  over. and  above 
the  amounts  defendant  has  paid  with  Inter- 
est If  the  act  of  subscribing  the  written 
assignment  of  the  policies  may  be  urged  ea 
one  constituting  an  estoppel,  then.  In  order 
for  It  to  have  that  efifect,  the  defendant  must 
have  acted  on  It  to  his  prejudice,  which  is 
an  essential  element  of  an  estoppel.  He  can- 
not in  this  case  be  considered  to  have  acted 
upon  the  faith  of  the  assignment  In  a  way  to 
prejudice  his  rights,  since  no  one  can  be  con- 
sidered to  be  prejudiced  when  he  is  allowed 
to  collect  all  he  has  paid  out  together  with 
Interest.  A  still  further  objection  to  the  al- 
leged estoppel  urged  is  that  In  the  cases  r^ 
f erred  to  from  this  court  the  same  or  similar 
facts  existed,  and  in  neither  of  them  was  It 
held  that  they  created  an  estoppel  for  the 
benefit  of  the  assignee  of  the  pollcjr. 

Upon  the  question  raised  by  the  cross-ap- 
peal defendant  under  the  judgment  will  draw 
interest  on  the  amount  adjudged  him  untU 
the  money  la  distributed  after  having  been 
paid  by  tlie  insurance  companies.  It  Is  be- 
cause of  his  contention  that  it  has  not  been 
paid  long  since.  Plaintiff  has  never  raised 
any  objection  to  its  payment  and  we  are  at 
a  loss  to  know  upon  what  theory  defendant 
can  obstruct  the  payment  of  his  claim  and 
still  continue  to  draw  Interest  on  it.  He  not 
only  did  so  by  litigating  the  matter  below  but 
has  actually  prevented  the  payment  of  the 
money  by  ttie  insurance  companies  by  super- 
seding the  judgment  appealed  from  and 
which  ordered  such  payment 

tS]  We  therefore  conclude  that  under  the 
most  lenient  view  of  the  case  dtfendant 
should  not  collect  Interest  after  the  rendition 
of  the  Judgment  appealed  from,  and,  shtse 
the  Judgment  does  not  so  confine  his  right. 
It  is  to  that  extent  erroneous. 

Wherefore  the  Judgment  on  the  original 
appeal  is  affirmed,  but  reversed  on  the  cross- 
appeal,  with  directions  to  modify  It  as  herein 
Indicated. 
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HICKS  et  aL  ▼.  FAUST  et  aL 

(App.  No.  10675;    Mo.  No.  4496.) 

{Supreme  Court  of  Texas.    March  26  and  May 

14,  1919.    Dissenting  Opinion, 

May  16,  1919.) 

B>Por  to  Court  of  Civil  Appeals  of  ESghth 
Supreme  Judicial  District. 

Action  by  R.  B.  Spencer  &  Co.  against  J.  G. 
Brown  and  others.  Judgment  giTing  plaintiff 
less  relief  than  demanded  was  reversed  and 
rendered  by  the  Court  of  Civil  Appeals  (198  S. 
W.  1179),  nnd  H.  C.  Hicks  and  others,  trustees 
of  Bosque  Presbyterian  Churdi,  V.  S.  A.,  bring 
error,  C.  G.  Faust  and  others  being  defendants 
in  error.    Application  for  writ  of  error  refused. 

Chandler  &  Pannill,  of  StephenviUe,  for  plain- 
tiffs in  error. 

Lattimore,  Bouldin  &  Lattimore,  of  Ft. 
Worth,  for  defendants  in  error. 

PER  CURIAM.  Writ  of  error  refused  and 
motion  for  rehearing  denied. 

HAWKINS,  J.  (dissenting).  Out  of  661  cases 
in  which,  during  our  present  term,  this  court  has 
disposed  of  applications  for  the  writ  of  error, 
this  case  is  one  of  the  five  in  which  I  have  felt 
duty  bound  to  dissent  from  the  action  of  this 
court  upon  such  application,  two  of  the  five 
being  cases  in  which  I  thought  the  writ  ought 
to  have  been  refused  on  the  merits  instead  of 
the  petitions  for  that  writ  being  dismissed,  as 
they  were,  for  want  of  jurisdiction  in  this  court. 

The  judgment  of  the  Court  of  Civil  Appeals 
for  the  Eighth  Supreme  Judicial  District  (Spen- 
cer v.  Brown,  198  S.  W.  1179),  foreclosing  the 
asserted  materialman's  statutory  lien  upon  the 
church's  "rock  building,"  although  approved  by 
a  majority  of  this  court,  appears  to  me  to  be 
seriously  erroneous;  hence  my  dissent,  hereto- 
fore, to  the  order  of  this  court  refusing  the  writ 
of  error,  and  my  present  dissent  from  its  order 
denying  a  rehearing. 

My  threefold  reasons  for  such  dissent  are  as 
follows: 

l^rat.  When  the  material  for  repair  of  said 
rock  building  was  furnished  to  and  used  by 
Brown  for  that  purpose'he  was  not  the  statntosy 
"owner"  of  that  building,  nor  did  he  own  the 
land  on  which  it  stood.  When  carefully  an- 
alyzed his  status  as  to  the  diurch,  and  also  as 
to  the  materialmen,  was  merely  and  simply  that 
of  a  "contractor."     R.  S.  arts.  5621-5623. 

Second.  No  statutory  "notice"  of  the  furnish- 
ing of  said  material — and,  indeed,  no  notice 
whatsoever— has  been  shown  to  have  been  given 
by  said  materialmen  to  the  church  trustees 
prior  to  payment  to  Brown  by  said  church  trus- 
tees of  the  full  contract  price  for  making  said 
repairs,  which  payment  they  made  long  before 
the  claim  of  lien  was  filed  in  the  county  clerk's 
office. 

Third.  The  decision  of  the  Court  of  Civil  Ap- 
peals in  the  present  case  is  in  conflict  with  sev- 
eral prior  decisions  of  this  court,  and  with  sev- 
eral prior  decisions  of  varioos  Courts  of  Civil 
Appeals. 

Said  judgment  of  foredosure  involves  what  I 
consider  material  and  grave  misconceptions  of 
the  facts  and  of  the  law  of  this  case  in  these 
particulars: 


(a)  With  regard  to  the  legal  effect  of  R.  S. 
art  2878,  rdeting  to  "consent*'  of  the  State 
Board  of  Education  to  sales  of  school  property 
vrithin  its  operation;  (b)  with  regard  to  the 
proper  constivction  aad  legal  effect  of  a  certain 
"consent"  resolution  by  said  State  Board  as  re- 
lated to  an  antecedent  contmet  by  the  school 
trustees  for  sale  of  property  belonging  to  tht 
independent  school  district,  and  formerly  used 
for  public  free  school  purposes;  (c)  as  to 
whether  statutory  "notices"  of  the'  famishing  of 
said  material  were  given  prior  to  foil  payment 
by  the  "owner"  of  the  oontxact  ptica  for  said  r^ 
pairs. 

Those  misconceptions  concerning  article  2873 
and  those  concerning  said  resolution  are  ma- 
terial, particularly,,  in  aU  respects  in  which 
that  statute  and  that  resolution  were  applied 
by  the  Court  of  Civil  Appeals  to  Brown's  previ- 
ously executed  contract  with  the  school  tni»- 
tees,  by  the  terms  of  which  he  wa«  to  acquir* 
said  building  only  as  personalty  from  the  in- 
dependent school  district  and  remove  it  from 
the  land. 

That  the  Judgment  and  opinion  of  the  Court 
of  CivU  Appeals  do  involve  such  misconceptions 
concerning  article  2S73,  and  concerning  said 
resolution,  is  more  apparent  when  said  contract 
is  considered  in  connection  with  Brown's  sub- 
sequent written  contract  wiHi  the  trustees  of 
said  church,  whereby,  oonditiainaUy,  he  agreed 
to  complete  and  fit  up  said  rock  building  and 
to  turn  it  over  to  said  church  for  its  use,  and 
with  the  still  later  contract  between  the  church 
trustees  and  the  school  trustees  whereby  the 
latter  agreed  to  convey  to  the  former  the  tract 
of  land  upon  Which  said  ro<ik  building  stood, 
both  of  said  contracts  having  been  executed 
prior  to  the  Inoepttmt  <^  what  may  be  termed 
the  repair  period,  daring  which  said  material 
was  furnished  (or  and  used  in  rapBiriug  said 
rock  building,  and  bath  contracts  having  bean 
carried  later  into  foil  effect  and  completely  per- 
formed. Those  nuBconceptiona  concerning  tin 
giving  of  statutory  notiees  are  material  in  that 
said  Judgment  fastens- a  materialman's  lien  apon 
said  rock  building  in  the  hands  of  its  present 
legal  and  equitable  owners,  although,  seasonably 
and  without  statutory  "notice,"  they  paid  their 
contractor  in  full  for  repairing  that  building. 

The  logical  consequence  of  that  Judgment  of 
foreclosure  is,  under  the  facts,  to  overturn  a 
long  line  of  what  have  been  regarded  fenerally 
as  well-settled  decisions  of  this  court  and  of 
various  Courts  of  Civil  Appeals  of  this  state 
construing  and  applying  our  materialman's  Bta^ 
utes— a  consequence  which,  I  feel  sure,  was  not 
Intended  in  this  instance  by  the  Court  of  Civil 
Appeals  or  by  my  Associates.  Such,  as  I  un- 
derstand it,  is  this  case  in  outline. 

The  essential  facts  are  these:  Spencer  ft  Oo, 
as  materialmen,  sought  in  this  action  a  personal 
judgment  against  Brown  for  a  debt  incurred  by 
him  for  building  material  supplied  by  them  to 
him  for  repairing  said  rock  building,  and  against 
Brown  and  the  Bosque  Presbyterian  Chnrdi,  V. 
S.  A.,  a  corporation,  and  its  trustees,  Hidca, 
Howard,  and  Knight,  as  "owners"  of  aaid  build- 
ing, for  foreclosure  of  an  alleged  constitutional 
and  statutory  materialman's  lien  upon  that 
building  and  the  2Vi  acres  upon  which  it  stands, 
in  the  town  of  Lingleville,  which,  it  seems,  com- 
prises, or  is  within,  the  I/ingleville  independent 
school  district.     Said   achool  district  formerly 
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owned  a  tract  ot  land  oontaining  10  acres,  and  I 
embradncr  a  smaller  tract  of  2%  acres  upon 
vhich  said  rock  building  stood.  Without  pre- 
Tious  consent  of  either  the  State  Board  of  Edu- 
cation or  the  county  commissioners'  court  for 
au?  sale  or  disposition  of  any  of  said  property, 
the  trustees  of  said  district,  on  August  8,  1914, 
entered  into  a  written  contract  with  Brown,  a 
building  contractor,  by  the  terms  of  which  be 
Nras  to  erect,  for  said  district,  an  "addition"  to 
a  school  building'  standing  on  another  tract  of 
land,  in  consideration  of  which  addition  •he  waa 
to  receive,  among  other  things,  said  rock  build- 
ing, which  he  was  to  remoye  from  the  land.  If 
Brown  made  said  addition  to  the  other  building, 
that  fact,  and  the  times  when  he  began  and 
completed  it,  are  not  satisfactorily  shown  by 
the  record,  and  said  rock  building  was  never 
physically  severed  from  the  land,  nor  was  it 
ever  conveyed,  by  deed,  to  Brown. 

However,  in  August,  1914,  after  the  8th  day 
of  that  month,  yet  prior  to  the  beginning  of 
said  repair  period,'  said  dinrch,  throoglt  its  tros- 
tecs,  entered  into  two  contracts  relative  to  the 
ownership  of  said  rock  building,  one  being  with 
Brown  and  the  other  with  said  school  trustees. 
That  contract  with  Brown  was  conditioned  that 
if  the  church  could  acquire  from  said  school 
district  said  smaller  tract  of  land.  Brown,  for 
a  stipulated  consideration,  would  repair  that 
rock  bailding  and  turn  it  over  to  the  church  for 
its  use.  Said  other  contract  was  one  whereby 
said  school  trastees  agreed  to  convey  said  small- 
er tract  of  land  to  said  church  trustees.  Both 
of  these  contracts  were  fully  performed. 

On  September  28,  1914,  the  repairs  on  said 
rock  building  having  been  practically  completed, 
that  building  was  turned  over  by  Brown  to,  and 
was  accepted  by,  the  church  trustees,  who  there- 
npon,  and  on  or  about  that  day,  paid  to  Brown 
the  nnpaid  residue  of  the  entire  contract  price 
for  making  said  repairs.  Not  until  long  after- 
ward did  the  materialmen  give  to  s^id  church 
trustees  any  character  of  "notice"  concerning 
tiie  material  used  by  Brown  in  making  said  re- 
pairs. 

On  October  19,  1914,  the  State  Board  of  Edu- 
cation, which  had  never  consented  to  any  trade 
or  sale  or  contract  affecting  disposition  of  said 
10  acres  or  any  part  thereof,  or  of  said  rock 
bnilding,  adopted  the  following  resolution, 
which,  it  seems,  all  parties  and  the  C!ourt  of 
Qvil  Appeals  have  treated  as  embracing  said 
■mailer  tract  of  2%  acres  npon  which  stood 
■aid  rock  building: 

"Resolved  by  the  State  Board  of  Education 
of  Texas  that  i>ermission  is  hereby  granted  to 
the  board  of  school  trustees  of  Lingleville  inde- 
pendent school  district  to  sell  to  the  highest  bid- 
der, for  the  purpose  of  investing  the  proceeds  in 
more  convenient  and  desirable  school  property, 
the  following  described  property:  'All  or  any 
part  of  a  ten-acre  tract  of  land  known  as  the 
old  school  ground,  for  the  purpose  of  investing 
the  proceeds  in  more  desirable  school  prop- 
erty.'" 

Subsequently  the  trustees  of  said  school  dis- 
trict executed  and  delivered  to  the  trustees  of 
said  church  a  deed  to  said  2^  acres  of  land, 
impliedly  including  said  rock  building.  Said 
deed  bears  date  of  October  31,  1914,  and,  pre- 
mmably,  was  delivered  then.  From  and  after 
that  date,  jidmittedly,  and  even  under  the  aver- 
ments of  plaintiff's  amended  i>etition,  the  full 
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equitable  and  legal  title  to  said  smaller  tract 
and  to  said  rock  building  thereon  has  been  in 
the  trustees  ot  said  church.  On  November  27, 
1914,  said  claim  of  lien  was  filed,  apparently 
against  said  church  trustees  and  against  Brown. 
Certain  additional  facts  relative  to  the  giving  of 
"notice"  will  be  stated  below  in  their  proper 
connection. 

Upon  the  trial  of  the  case,  without  a  jury,  the 
district  court  rendered  a  personal  judgment 
against  Brown  for  the  value  of  said  building 
material,  with  interest,  but  did  not  establish 
or  foreclose  any  lien.  In  that  judgment  I  find 
no  error.  Said  Court  of  Civil  Appeals  afiSrm- 
cd  said  personal  judgment,  but  rendered  judg- 
ment against  all  defendants,  establishing  and 
foreclosing,  in  favor  of  said  materialmen,  their 
alleged  statutory  lien  against  said  rock  building 
only,  and  ordering  it  sold  in  satisfaction  of  said 
personal  judgment. 

Of  that  judgment  the  foreclosure  feature, 
which,  alone,  is  drawn  in  question  here,  is,  I 
think,  demonstrably  erroneous,  for  reasons  here- 
in stated.  The  purpose  of  the  petition  for  the 
writ  of  error  was  to  obtain  from  this  court,  un* 
der  circumstances  permissive  of  oral  argument,  a 
full  review  of  that  judgment  of  foreclosure  and 
a  written  opinion  on  the  law  of  the  case.  To 
that  much,  at  least,  petitioners  for  said  writ 
are,  I  think,  entitled  on  the  record  in  this  case. 

That  what  is  known  as  the  "rock  building" 
had  been  so  far  demolished,  prior  to  said  repair 
period,  as  that  it  no  longer  constituted  a  "build- 
ing," within  the  meaning  of  articles  5621-6623, 
is  contended  by  plaintiffs  in  error;  Imt  that  con- 
tention, involving  an  issue  of  fact  only,  is  with- 
out merit  here,  Oie  Court  of  Civil  Appeals  hav- 
ing treated  the  structure  as  constituting  a 
"building,"  and  there  being  in  the  record  sup 
porting  evidence. 

To  secure  payment  for  material  furnished  for 
the  repair  of  "any  building  or  improvement" 
under  or  by  virtnre  of  a  contract  with  the 
"owner"  or  with  his  "contractor,"  our  statutes 
provide  for  a  lien  thereon  and  on  the  lot  or  lots 
of  land  necessarily  connected  therewith.  When 
such  contract  is  with  such  "owner"  the  ma- 
terialman is  not  required  to  give  him  "notice" 
of  the  furnishing  of  the  material;  but  when 
such  contract  is  with  such  "contractor"  the  ma- 
terialman is  required  to  give  to  the  "owner"  or 
his  agent  written  notice  of  each  such  item  as  it 
is  furnished.    R.  S.  arts.  5621-5623. 

Upon  the  issue  of  ownership,  what  was  the  re- 
lation of  Brown,  and  what  was  the  relation  of 
the  church  trustees,  to  the  rock  building,  at  the 
beginning  of  and  throughout  said  repair  period, 
covering,  as  herein  defined,  the  furnishing  of 
said  material  and  the  making  of  said  repairs? 
That  question  goes  to  the  heart  of  this  whole 
controversy. 

Was  Brown  such  statutory  "owner"  of  that 
building  during  said  period  of  time?  If  so,  said 
materialmen  are  entitled  to  have  the  lien  assert- 
ed by  them  foreclosed  on  that  building ;  but  if, 
at  the  beginning  of  and  during  said  period. 
Brown  was  not,  at  any  time,  such  owner  of  that 
building,  said  materialmen  clearly  are  not  enti- 
tled to  any  lien  in  the  premises. 

Under  what,  if  any,  title,  or  by  what,  if  any, 
right  or  tenure,  may  it  fairly  be  said  that  at 
any  moment  during  said  repair  period,  and 
within  contemplation  of  articles  5621-5623, 
Brown  was  the  "owner"  of  the  rock  building? 
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None ;  or,  at  least,  my  search  for  it  has  been  in 
vain. 

If  said  rock  building  should  be  treated  as  con- 
tinuously a  part  of  the  realty,  then  clearly  said 
claim  of  lien  against  Brown  as  "owner"  should 
not  be  upheld,  because  under  that  assumption 
the  legal  "owner"  of  said  building  down  to 
October  31,  1914,  the  date  of  said  deed  to  the 
church,  was  the  school  district,  and  afterward 
was  the  church,  neither  of  which  was  a  party 
to  the  agreement  between  the  materialmen  and 
Brown,  under  which  said  material  was  furnish- 
ed to  Brown.  As  to  the  school  district,  no 
claim  of  lien  against  it  was  filed;  and,  as  a  side- 
light, it  may  be  added  that  R.  S.  arts.  2844, 
2S45,  inhibit  the  fixing  of  a  Hen  upon  a  public 
school  building  for  erecting  it.  Such  is  the  gen- 
eral policy  of  our  law  concerning  snch  liens  on 
such  public  school  property. 

But  what  were  the  nature  and  status  of  that 
which  the  Court  of  Civil  Appeals  treated  as 
the  "inchoate"  or  "equitable"  title  of  Brown  in 
and  to  said  rock  building,  as  related  to  the  en- 
tire issue  of  ownership  of  that  building  during 
said  repair  period?  That  is  the  crux  of  the 
theory  upon  which  the  Court  of  Ciril  Appeals 
decided  tjiis  case. 

Under  the  facts,  that  matter  has  two  distinct 
phases:  First,  as  made  up  by  said  written  eon- 
tract  between  Brown  and  the  school  trustees 
and  said  subsequent  "consent"  resolution  of  the 
State  Board  of  Education,  and  any  and  all 
things  done  in  furtherance  and  fulfilment  of 
that  contract;  and,  second,  as  made  up  by  all 
the  facts  shown  in  the  record,  and,  more  particu- 
larly, as  afifected  by  said  contract  .between  the 
church  trustees  and  the  school  trustees,  and  said 
deed.  That  first  phase,  upon  which,  principally, 
rests  said  decision  of  the  Court  of  Civil  Appeals, 
appears  to  have  received  at  its  hands  extended, 
though  erroneous,  consideration  and  treatment; 
bat  the  other  phase,  which  I  consider  of  great 
and  even  controlling  Importance,  seems  to  have 
received  but  scant  consideration  and  treatment, 
the  Court  of  Civil  Appeals  having  disposed  of 
the  case  on  the  theory  that  Brown  was  the  own- 
er of  said  rock  building. 

The  theory  of  that  court  appears  to  have  been 
that  under  the  facts,  and  particularly  by  virtue 
of  said  contract  between  Brown  and  the  school 
trustees,  there  was  a  constructive  "severance" 
of  that  building  from  the  realty,  taking  said 
building,  in  the  absence  of  a  deed  thereto  from 
the  school  trustees  to  Brown,  out  of  the  opera- 
tion of  the  rigid  rules  of  law  for  determining 
the  ownership  of  the  legal  title  to  real  property, 
and  that  by  virtue  of  that  contract,  and  from 
its  very  Inception,  Brown  became  and  was, 
throughout  said  repair  period,  the  statutory 
"owner"  of  that  building;  citing  11  R.  C.  L. 
1066;  19  Cyc.  1070;  Johnson  v.  Philadelphia 
Mortgage  &  Trust  Co..  129  Ala.  515,  30  South. 
15,  87  Am.  St.  Rep.  75. 

It  must,  I  think,  be  conceded  that  abstractly, 
and  as  related  to  the  mere  matter  of  the  sale 
of  property,  the  general  doctrine  of  "severance" 
so  announced,  and  the  authorities  therein  cited 
by  said  Court  of  Civil  Appeals,  are,  indeed,  ap- 
plicable ordinarily  to  transactions  between  or 
among  parties  all  of  whom  are  acting  in  the 
unrestricted,  unconditional,  and  untrammeled  ex- 
ercise of  all  rights  of  ownership  and  sale  of 
property,  when  such  contracts  are  fully  executed 
subsequently;    but  in  my  opinion,  neither  that 


principle  nor  thoae  atidtorities  are  applicable 
in  this  state  to  °snch  a  contract  for  the  sale  of  a 
building  owned  by  an  independent  school  dis- 
trict (whose  powers  of  disposition  of  school 
property  seem  to  be  narrowly  and  quite  rigidly 
restricted  by  law),  and  especially  so  when  such 
contract  is  not  shown  to  have  been  fully  exe- 
ctited.  R.  S.  art.  2873,  which  waa  held  by  the 
Conrt  of  CSvil  Appeals  to  b«  applicable  (and 
perhaps  correctly  so),  is  as  follows: 

"Any  houses  or  lands  held  in  trust  by  any 
dty  or  fliwn  for  public  free  school  purposes  may 
be  sold  for  the  purpose  of  investing  in  more 
convenient  and  desirable  school  property,  with 
the  consent  of  the  State  Board  of  Education,  by 
the  board  of  trustees  of  snch  dty  or  town ;  and 
in  such  case  the  president  of  the  sdiool  board 
shall  execute  his  deed  to  the  purchaser  for  the 
same,  redting  the  resolution  of  the  State  Board 
of  Education  giving  consent  thereto  and  the 
resolution  of  the  board  of  trustees  authorizing 
such  sale." 

Under  that  statute  the  following  qnestiona 
suggest  themselves: 

Is  a  trade  or  sale  of  school  property,  by  troa- 
tees  of  an  independent  school  district,  made 
prior  to  and  in  the  absence  of  such  "consent" 
of  the  State  Board  of  Education,  void,  or  mere- 
ly voidable?  As  to  that  feature,  is  said  statute 
mandatory  or  merely  directory?  Does  the  power 
of  the  trustees  to  sell  such  property  exist  io 
operative  form,  vitality,  and  force,  independent- 
ly of  such  action  by  the  State  Board  of  Educa- 
tion, and  continuously,  so  that  article  2873  just- 
ly and  fairly  may  be  treated,  constmed,  and 
applied  in  practice  as  affecting  simply  and 
merely  the  manner  of  exercising  an  already 
existing  power  of  sale,  resting,  for  authority, 
in  operative  vigor,  wholly  "in  the  law,"  in  con- 
tradistinction to  conferring  or  making  operative 
that  conditionally  granted  power  itself?  See 
Kampman  v.  Tarver,  87  Tex.  491,  29  S.  W.  768; 
Parks  V.  West,  102  Tex.  19,  111  S.  W.  726; 
Thompson  v.  Bank,  211  S.  W.  977,  and  Davis, 
Receiver,  v.  Allison,  211  S.  W.  980  (both  decided 
by  this  court  recently).  In  brief,  is  such  action 
by  the  State  Board  of  Education  a  condition 
precedent  to  the  exercise  by  the  school  board  of 
an  independent  school  district  of  a  qualified 
statutory  right,  power,  and  authority  to  aell 
such  property?  Concretely,  under  the  law  and 
the  facts  of  this  case,  the  following  questions 
are  presented  for  determination:  Was  said  Au- 
gust contract  between  the  school  trustees  and 
Brown,  whereby  alone,  if  at  all,  he  was  to 
acquire  said  rock  building,  null  and  void  ab 
initio,  because  in  contravention  of  article  2873, 
supra,  and  consequently  not  the  subject  of 
subsequent  ratification  by  the  State  Board 
of  EMucation,  or  was  that  contract  merely 
irregular,  and,  at  the  worst,  merely  Toidable, 
and,  therefore,  susceptible  of  such  ratification? 
And  if  it  should  be  held  that  such  contract  waa 
in  law  susceptible  of  such  ratification,  was  the 
phraseology  of  said  October  resolution  of  that 
board  such  as  to  make  it  in  law  a  ratifica- 
tion of  said  first  August  contract,  retroactively 
perfecting,  in  Brown,  as  of  a  date  prior  to  the 
beginning  of  said  repair  period,  during  which 
said  material  was  furnished  to  him,  statutory 
ownership  of  said  rock  building?  And  if  said 
"consent"  resolution  did.  Indeed,  have  such  rati* 
fying  and  curative  effect,  did  it  not,  also,  and 
simultaneously,  ratify  and  confirm,  as  well,  said 
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two  antecedeat  but  later  AngiMt  contracts, 
which  also  were  of  dates  prior  to  said  repair 
period,  and  constituted  a  three-conered  agree- 
ment, to  which  Brown  and  the  diurch  trustees 
and  the  school  trustees  were  parties,  by  the 
terms  of  which  the  church  was  to  acquire,  and 
by  which,  in  connection  with  said  subsequently 
adopted  "consent"  resolution  and  said  later  deed 
thereunder,  the  church  ultimately,  and  before 
the  filing  of  said  claim  of  lien,  did  admittedly 
acquire,  the  full  equitable  and  legal  title  to 
aaid  smaller  tract  of  land,  induding  the  rock 
building? 

Upon  these  somewhat  complex  questions  there 
seems  to  be  no  direct  previous  decision  of  this 
court  or  of  any  of  our  Courts  of  Civil  Appeals. 
But  see  Crouch  v.  Posey,  69  S.  W.  1001.  The 
wide  operation  of  said  article  2873  upon  a  vast 
amount  of  school  property  in  this  state,  and  the 
novelty  and  complexity  of  those  questions,  to- 
gether entitle  them,  or  most  of  them,  it  seems 
to  me,  to  very  thorough  consideration,  and  final 
and  formal  decision,  by  this  court  in  a  written 
opinion. 

Conceding  for  present  pnrposes  that  the  Court 
of  Civil  Appeals  was  right,  aa  probably  it  was, 
in  holding  that  the  provisions  of  said  statute 
relative  to  making  in  such  deed  recitals  of  the 
two  required  resolutioni  concerning  the  sale  of 
such .  property  are  directory  only,  and  not  man- 
datory, and  that  failure  to  incorirarate  such 
resolutions  in  the  deed  to  the  land  did  not 
naliify  such  conveyance,  there  remains  the  vital 
question  aa  to  the  legal  effect  of  the  statutory 
provision  that  such  sale  may  be  made  "with 
the  consent  of  tibie  State  Board  of  Education." 

The  entire  power  and  authority  of  local  school 
boards  within  the  operation  of  article  2873  (in- 
duding,  perhaps,  all  independent  school  district 
boards)  appears  to  rest  on  that  statute.  Anoth- 
er fact,  which  I  consider  of  significant  impor- 
tance in  this  case,  is  that,  along  with  that  grant 
of  power,  the  statute  expressly  couples  the  dear 
and  spedflc  provision,  in  the  nature  of  a  restric- 
tion or  limitation  upon  that  granted  power, 
that  such  sale  shall  be  "with  the  consent"  of 
said  State  Board.  That,  I  think,  not  only 
plainly  negatives  the  idea  that  such  local  board 
may  dispose  of  such  school  property  purely  at 
its  own  discretion,  but  requires,  by  necessary 
implication,  that  "consent"  of  said  State  Board 
shall  be  essential  to  the  validity  of  any  at- 
tempted sale  of  such  school  property,  and  as 
well  to  tlie  validity  and  enforceability  of  any 
contract  by  such  local  board,  involving  disposi- 
tion of  title  to,  OP  ownership  of,  any  such  prop- 
erty. 

In  discussing  a  power  created  by  an  individual 
the  Supreme  Court  of  Tennessee  said: 

"The  general  rule  of  law  unquestionably  is 
that  where  a  special  power  of  sale  is  given,  to 
be  exercised  only  upon  the  happening  of  a  cer- 
tain event,  made  a  condition  precedent,  it  can 
be  executed  only  in  the  mode,  at  the  time,  and 
upon  the  conditions  prescribed  in  the  instru- 
ment creating  it,  and  the  purchaser  must  at  his 
peril  ascertain  whether  the  contingency  upon 
which  the  sale  is  authorized  exists.  •  •  *  But 
the  rule  only  applies  where  the  condition  upon 
which  the  power  is  to  be  exercised  is  upon  the 
happening  of  a  certain  event  or  independent 
fact,  such  as  majority  or  marriage  of  some  one 
named,  which  may  be  ascertained  by  any  one 
with  equal  certainty."    Matthews  t.  Capshaw, 


109  Tenn,  480,  72  S.  W.  064,  97  Am.  St.  Bep. 
854.  See,  also,  Hay  v.  Mayer,  8  Watts  (Pa.) 
203,  34  Am.  Dec.  453 ;  21  B.  C.  L.  782;  Towles 
v.  Fisher,  77  N.  C.  487;  Ooebel  v.  Thieme,  85 
WU.  286,  55  N.  W.  706. 

Article  2873,  in  conferring  power  to  sell,  does 
not  leave  to  the  local  school  boards  within  its 
operation  final  discretion,  but,  on  the  contrary, 
expressly  confers  on  said  State  Board  of  Educa- 
tion ultimate  discretion  to  determine  whether 
the  proposed  sale  is  advisable ;  and  whether  or 
not  such  requisite  consent  of  the  State  Board  to 
the  proposed  sale  has  or  has  not  been  given  by 
resolution  is  a  fact  easily  susceptible  of  definite 
ascertainment  by  the  prospective  purchaser  of 
the  school  property. 

"Where  the  consent,  request,  or  approval  of 
any  person  is  required  to  the  execution  of  a 
power  of  sale  or  exchange,  it  constitutes  a  limi- 
tation upon  the  power,  which,  like  every  other 
condition,  must  be  strictly  complied  with."  31 
Cya  1063,  note  47,  dting  numerous  cases. 

I  cannot  now  see  any  good  reason  for  not 
applying  this  same  rule  of  construction  to  such 
statutory  powers  as  that  here  under  review. 
That  seems  to  have  been  the  condusion  of  Mr. 
Endlich,  as  reflected  in  his  work  on  Interpreta- 
tion of  Statutes,  {{  352-3,  wherein  it  is  said: 
"Powers  delegated  to  subordinate  local  authori- 
ties are  stricUy  construed,  and  any  reasonable 
doubts  as  to  the  existence  of  a  particular  power 
resolved  against  the  same  (dting  Paine  v.  Sprat- 
ley,  5  Kan.  525).  •  *  •  As  to  statutes  gener- 
ally, conferring  powers,  it  may  be  said  to  be  the 
result  of  the  vast  number  of  decisions  upon  the 
questions  arising  under  such  enactments  that 
a  purely  statutory  authority  or  right  must  be 
pursued  in  strict  compliance  with  the  terms  of 
the  statute ;"   citing  Bish.  Wr.  L..  119. 

From  its  context,  artide  2873  certainly  con- 
templates, at  least,  that  such  "consent,"  in  the 
form  of  a  resolution,  shall  be  given  prior  to  sudi 
sale.  Supporting  that  view,  and  emphasizing 
that  legal  effect  of  the  statute,  are  the  quoted 
provisions  that  such  deed  shall  embody  both  the 
resolution  of  said  State  Board  giving  "consent" 
to  such  sale  and  the  resolution  of  the  local 
school  board  authorizing  such  sale.  The  cardi- 
nal and  controlling  rule  of  statutory  construc- 
tion ia  to  ascertain  and  give  effect  to  the  legis- 
lative wiU.  Obviously,  it  seems  to  me,  artide 
2873  was  designed  rigorously  to  safeguard,  re- 
strict, and  limit  the  disposition  of  school  prop- 
erty falling  within  its  terms,  and  to  make  for- 
mal consent  thereto  by  the  Stata  JBoard  of  Edu- 
cation, given  in  advance,  an  absolute  necessity— 
a  condition  precedent — to  any  valid  and  en- 
forceable disposition,  or  contract  for  disposi- 
tion, of  any  such  school  building  or  land.  I 
believe  that  aaid  statute  should  be  so  construed 
and  applied,  in  practice,  so  long  as  it  remains 
on  our  statute  book.  Its  public  policy  is  not 
the  subject  of  judicial  concern.  "Courts  sit  to 
administer  the  law  fairly,  as  it  is  given  to 
them,  and  not  to  make  or  repeal  it"  Schlau- 
decker  v.  Marshall,  72  Pa.  200.  The  contrary 
view  as  to  the  effect  of  that  statute  defeats,  I 
think,  its  contemplated  purpose  and  legal  effect. 
To  say  that,  despite  the  strong,  unambiguous, 
and  inelastic  provisions  of  artide  2873,  local 
school  authorities  within  its  operation  may, 
without  prior  consent,  approval,  or  knowledge 
of  the  State  Board  of  Education,  sell  or  convey 
school  land,  or  trade  or  sell  a  building  standing 
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on  such  land,  severing  it  from  the  land,  or  even 
validly  and  bindingly  contract  for  the  disposi- 
tion of  snch  property,  renders,  such  statute  prac- 
tically nugatory,  and  mocks  the  law  as  the  Leg- 
islature, whether  wisely  or  unwisely,  solemnly 
has  written  it. 

Much  reason,  and  many  eminent  authorities, 
may  be  adduced  in  support  of  the  view  that,  for 
lack  of  such  antecedent  consent  of  the  State 
Board  of  Education,  said  contract  between  the 
school  trustees  and  Brown,  whereby  he  was  to 
acquire  said  roch  building,  was  absolutely  void 
from  its  very  inception,  and  consequently  was 
not  susceptible  of  ratification  by  said  State 
Board.  In  construing  Pas.  Dig.  art  1062,  this 
court,  through  Roberts,  C.  J.,  said: 

"Although  this  statute  is  permissive  in  its 
terms,  yet  it  is  the  only  mode  expressly  pointed 
out  in  the  general  laws  of  the  state  by  which 
the  county  court  can  divest  the  county  of  its 
title  to  its  real  estate.  No  special  law,  as 
applicable  to  this  particular  case,  has  been  re- 
ferred to.  The  general  doctrine  is  that,  as  the 
county  court  is  the  agent  of  the  county  in  its 
corporate  capacity,  it  must  conform  to  the  mode 
prescribed  for  its  action  in  the  exercise  of  the 
powers  confided  to  it.  The  prescribing  of  a 
mode  of  exercising  a  power  by  snch  subordinate 
agencies  of  the  government  has  often  been  held 
to  be  a  restriction  to  that  mode;"  citing  au- 
thorities,   rerguson  v.  Halsell,  47  Tex.  421. 

Certain  attorneys,  pursuant  to  employment  by 
the  mayor  of  the  city  of  Bryan,  rendered  him 
an  opinion  concerning  the  validity  of  an  elec- 
tion of  municipal  officers,  of  which  the  city 
council  subsequently  availed  themselves.  In  a 
suit  by  the  attorneys  against  the  dty  for  the 
value  of  their  said  services  this  court,  through 
Gould,  3.,  said: 

"The  charter  gave  the  power  to  employ  legal 
counsel,  but  prescribed  that  the  power  be  exer- 
cised by,  or  at  all  events  in  accordance  with, 
an  ordinance  of  the  common  council.  The 
charter^the  source  of  all  the  power  _  of  the 
mayor  or  council  over  the  subject — having  lim- 
ited the  mode  of  its  exercise,  tiiey  could  not  in 
a  different  mode  make  a  valid  contract;  nor 
could  they  by  any  subsequent  approval  or  con- 
duct impart  validity  to  such  contract.  •  •  • 
If  municipal  corporations  can  be  held  liable 
on  an  implied  contract  where  the  charter  has 
withheld  the  authority  to  make  an  express  con- 
tract, it  is  easy  to  evade  and  render  useless 
such  restrictions  in  their  charters.  The  claim 
of  plaintiffs,  that  the  city  of  Bryan  was  bound 
to  pay  them  because  of  their  employment  by 
the  mayor  and  because  of  the  use  made  of  their 
opinion  by  the  common  council,  cannot  be  main- 
tained. They  were  bound  to  know  of  the  limi- 
tations on  the  authority  of  these  officials,  and 
their  services  were  rendered  at  their  own  hazard. 
Zottman  v.  San  Prandsco,  20  CaL  106  [81  Am. 
Dec.  06];  Bladen  v.  Philadelphia,  60  Pa.  464; 
City  of  I/cavenworth  v.  Rankin,  2  Kan.  367;  1 
Dill,  on  Mun.  Corp.  }  373."  City  of  Bryan  v. 
Page,  51  Tex.  533,  32  Am.  Rep.  637.  See,  also, 
Noel  V.  City  of  San  Antonio,  11  Tex.  Civ.  App. 
580,  33  S.  W.  263 ;  Allen  v.  Franks,  166  8.  W. 
384 ;  Head  v.  Ins.  Co.,  2  Oranch,  127,  2  L.  Bd. 
229. 

In  Matagorda  County  Drainage  Dist  No.  1  r. 
Gaines  &  Oorbett,  140  S.  W.  370,  which  was  a 
suit  by  attorneys  on  a  contract  with  the  county 
commissioner^  court  which  had  not  been  ap< 


proved  by  the  county  Judge,  our  Conrt  of  CiTfl 
Appeals  at  San  Antonio  said: 

"By  the  provisions  of  section  51  of  the  drain- 
age act  of  1907,  the  commissioners  are  em- 
powered to  employ  counsel  to  represent  the  dis- 
trict 'upon  such  terms  and  for  such  fees  aa  may 
be  agreed  upon  by  them  and  approved  by  the 
county  judge.'  It  was  clearly  the  intent  of  the 
I/Cgislature  to  require  as  an  essential  the  ap- 
proval of  the  chief  officer  of  the  county;  th« 
offidal  watchman  of  tiie  county  treasury  un- 
doubtedly by  this  requirement  was  made  to 
safeguard  and  protect  the  fund  that  was  raised 
by  taxation  of  the  inhabitants  of  a  district,  and 
to  render  more  difficult  the  making  of  contract* 
which  might  squander  a,  fund  raised  for  the 
public  good.  The  authority  to  contract  for  the 
services  of  attorneys  is  given  by  section  51  alone 
to  drainage  commissioners,  and  to  that  we  muat 
look  to  ascertain  the  mode  of  exercising  the 
power.  The  law  requires  tiie  approval  of  the 
county  judge  of  contracts  made  by  drainage 
commissioners  for  legal  services.  *  *  *  It  la 
the  rule,  stated  by  Dillon  in  his  work  on  Ifn- 
nicipal  Corporations  (Mh  Dd.)  |  783,  and  forti- 
fied by  numerous  authorities,  that  when  the 
mode  of  contracting  is  spedally  and  plainly 
prescribed  and  limited  that  mode  is  exclusive, 
and  must  be  pursued,  or  the  MHitract  will  not 
bind  the  corporation.  The  rule  is  a  salutary 
one,  upholding  the  legislative  diecks  and  re- 
straints put  upon  the  officers  of  munidpal  cor- 
porations, and  strictly  constming  the  powers 
conferred  upon  them  in  the  disbursement  of 
public  funds.  To  hold  that  a  contract  made  in 
a  different  mode  from  the  exdnsive  one  pre- 
scribed by  the  Legislature  can  be  enforced  would 
be  to  nullify  and  destroy  the  law,  and  to  set 
up  judicial  discretion  or  judicial  pleasure  in- 
stead thereof.  *  •  •  The  anthorities  dted, 
as  well  as  various  others,  hold  that,  where  the 
power  of  contracting  is  limited  to  a  certain 
mode,  the  officers  of  a,  munidpal  corporatitm 
cannot,  in  a  different  mode,  make  a  valid  con- 
tract ;  nor  can  they  by  any  subsequent  approval 
or  conduct  vitalize  such  contract,  nor  wonld  the 
law  imply  such  contract.  Appellees  were  boand 
in  making  the  contract  to  see  that  it  ctmformed 
to  the  law,  and  the  facts  dearly  show  that  they 
not  only  knew  that  the  contract  was  not  binding 
vrithont  the  approval  of  the  county  judge,  but 
that  they  used  various  means  to  obtain  his  ap- 
proval, and  endeavored  to  obtain  a  ratification 
of  the  contract  by  the  new  board  of  commission- 
ers. As  said  by  the  Court  of  Appeals  of  New 
York  in  Smith  v.  City  of  Newbnrgh,  77  N.  Y. 
131:  'An  absolute  excess  of  authority  by  the 
officers  of  a  corporation  in  violation  of  law  can- 
not be  upheld;  and,  when  the  officers  of  such 
a  body  fail  to  pursue  the  strict  requirements  of 
a  statutory  enactment  under  which  they  are  act- 
ing, the  corporation  is  not  bound  in  such  cases, 
the  statute  must  be  strictiy  followed,  and  a  per- 
son who  deals  with  a  municipal  body  is  obliged 
to  see  that  its  charter  has  been  fully  complied 
with.  When  this  is  not  done  no  subsequent  act 
can  make  the  contract  effectiye.'  See,  also,  Mc- 
Donald V.  New  York,  68  N.  Y.  23,  23  Am.  Rep. 
144."  In  that  case  this  court  refused  a  writ  of 
error. 

Crouch  V.  Posey,  69  S.  W.  1001,  dedded  in 
1902  by  our  Court  of  Civil  Appeals  at  Dallas, 
involved  the  validity  of  a  sale  of  school  land 
owned  by  and  in  the  cit7  of  Alrarado,  without 
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approval  of  Qie  connty  commissioners'  conrt, 
under  article  3990,  now  B.  S.  art.  2846.  In  tlie 
present  case  that  statate  has  been  held  inappli- 
cable, and  perhaps  properly  so.  Nevertheless 
it  and  artide  2873,  snpra,  are  very  similar, 
as  related  to  the  here  involved  issue  of  statu- 
tory construction,  in  that  there  sales  by  school 
trustees  of  such  property  were  to  be  by  consent 
of  the  county  commissioners'  court.  There  it 
was  held  by  Jadge  Poindezter  in  the  district 
court  that  the  purdiaser  "took  no  title"  by  his 
deed  from  said  trustees,  "as  they  had  no  power 
to  sell  as  trustees,  except  by  order  of  the  com- 
missioners' court;"  and  it  was  held  on  appeal 
that  "no  title  passed  by  the  deed  from  the  trus- 
tees," and  that  tlie  purchaser  thereunder  'Is 
in  the  position  of  a  naked  trespasser,"  whtift- 
fore  the  school  trustees  recovered  the  land,  al- 
tbongh  the  purdiaser  had  paid  to  them  in  full 
the  entire  agreed  purchase  price. 

In  Bates  v.  Leonard,  99  Mich.  296,  69  N.  W. 
811,  a  husband  devised  to  his.  wife  all  his  real 
estate,  directing  that  if  its  rents  and  profits 
should  prove  insufficient  for  her  support  she 
might,  under  direction  of  the  jndg«  of  probate, 
sell  and  convey  a  portion  of  the  land  sufficient 
for  her  support.  Held:  "The  provision  was 
such  a  one  as  could  not  be  disregarded,  and  that 
the  sale  without  the  direction  of  the  probate 
judge  must  be  treated  as  void.  Richardson  v. 
Crocker,  7  Gray  [Mass.]  190;  Kissam  v.  Dierkes, 
49  N.  T.  605;  Powlea  v.  Jordan.  02  Md.  499." 
See,  also,  Kerbow  v.  Wooldridge,  184  S.  W. 
746,  and  cases  therein  cited.  Numerous  other 
supporting  decisions  from  this  and  other  courts 
might  be  dted. 

But  whatever  was  the  status  of  said  contract 
between  Brown  and  the  school  trustees  during 
said  repair  period,  and  even  if  it  be  conceded 
for  present  purposes  that  said  contract  was  not 
void,  nevertheless  it  was,  to  say  the  least^  not 
only  irregular,  but  flatly  violative  of  both  the 
spirit  and  the  letter  of  article  2873,  and,  con- 
sequently, as  between  Brown  and  the  school 
district,  was  voidable  and  nonenforceable  from 
its  incipiency.  And  that,  be  it  remembered, 
Tinquestionably  was  its  status  throughout  said 
entire  repair  period.  Not  until  long  after  that 
period  ended,  and  after  said  repairs  had  been 
made,  accepted,  and  fully  paid  for  by  the  trus- 
tees of  the  church,  did  the  State  Board  of 
E^ducation  adopt  any  resolution  whatever  re- 
lating to  said  rock  building  or  the  land  upon 
which  it  stood.  Unless  said  "consent"  resolu- 
tion of  October  19th  related  back  to  and  vali- 
dated, as  of  August  8th,  Brown's  contract  of 
that  date  with  the  school  trustees,  that  contract 
was  never  valid.  On  the  other  band,  that  "con- 
sent" resolution,  even  if  it  did  have  that  validat- 
ing effect,  and  because  of  the  two  intervening 
contracts  relative  to  ownership  of  said  rode 
building,  came  too  late  to  affect  materially  the 
present  issue  as  to  who  was  the  statutory 
"owner"  of  said  rock  building  during  said  repair 
period. 

The  opinion  of  the  Conrt  of  Civil  Appeals 
frankly  concedes  the  irregularity  of  said  con- 
tract between  the  school  trustees  and  Brown, 
and  its  insuffidency  originally  to  constitute  him 
such  statutory  "owner"  of  said  rock  building, 
but  plants  its  dedsion  that  he  was  such  "own- 
er" thereof  during  said  repair  period  squarely 
and  avowedly  on  the  propositions  (a)  that  said 
mbsequently  adopted  resolution  of  the  State 


Board  amounted  in  law  to  a  vaHd  rafifieatbm 
of  said  prior  contract  between  the  local  sdiool 
board  and  their  contractor  Brown;  and  (b) 
that,  in  the  light  of  such  validation,  such  con- 
tract must  now  be  held  to  have  t>een  valid 
from  its  inception  because  it  has  been  fuDy  per- 
formed. 

Relative  to  the  status,  during  said  repair 
period,  of  said  contract  between  Brown  and  the 
school  trustees,  and  to  such  assumed  valida- 
tion of  that  contract,  the  Court  of  Civil  Ap- 
peals said: 

"This  resolution  of  the  State  Board  of  Blduca- 
tion  constitnted  sufSdent  autlwrity  to  the 
iio&rd  of  trustees  to  pass  title  to  the  school 
building  to  Brown,  but  in  this  cwiuection  it 
will  be  noted  that  this  resolution  was  adopted 
subsequent  to  the  date  of  the  contract  between 
the  school  board  and  Brown.  Since  said  con- 
sent of  the  State  Board  did  not  exist  at  the 
time  of  the  contract  with  Brown,  appellees 
contend  he  did  not  obtain  the  title  to  the  build- 
ing, and  was  therefore  not  the  owner  thereof, 
80  as  to  enable  him  to  fix  a  lien  thereon  for 
materials  (amisbed.  We  do  not  think  that  a 
deed  to  a  house  or  land  executed  by  the  board 
of  trustees  of  an  independent  school  district 
without  the  previously  obtained  oonsent  of  the 
State  Board  of  Education  would  b«  such  an 
absolute  nullity  as  would  prednde  the  applica- 
tion of  the  prindples  of  ratification.  Undoubt- 
edly, however,  it  would  be  lacking  in  an  essen- 
tial necessary  to  its  complete  validity,  vis.  the 
consent  of  the  State  Board  to  the  sale;  but,  if 
such  consent  be  subsequently  obtained,  then  we 
are  of  opinion  and  hold  that  it  would  operate 
as  a  ratification  of  an  act  done  without  au- 
thority. In  the  instant  case  the  consrat  of  the 
State  Board  of  Elducation  given  in  October,  au- 
thorising the  board  of  trustees  of  the  Lingle- 
ville  school  district  to  sell  all  or  any  part  of 
the  land,  was  suffident  to  validate  the  contract 
of  sale  theretofore  made  between  the  board  of 
trustees  and  Brown;  it  operated  retroactively, 
and  made  the  contract  with  Brown  as  effective 
as  though  it  had  been  authorized  previous  to 
its  making.  It  may  be  conceded  tliat,  at  the 
time  the  material  was  fnniisbed  to  Brown 
by  appellants.  Brown's  title  to  the  house  was 
lacking  in  complete  validity  because  of  the  fail- 
ure to  obtain  the  previous  consent  of  the  State 
Board  of  Education;  but  he  at  least  had  an  in- 
choate right  or  title  to  the  property,  wliich  was 
afterwards  perfected,  and  he  should  be  consid- 
ered the  owner  of  the  building  at  the  time  the 
material  was  furnished,  within  the  constitu- 
tional and  statutory  provisions  relating  to  ma- 
terialmen's liens.  Cameron  &  Co.  v.  Trueheart, 
165  S.  W.  58;  Schultze  v.  Brewing  Co.,  2  Tex. 
Civ.  App.  236,  21  S.  W.  168.  •  •  •  Here 
Brown's  title  was  perfected  by  the  resolution 
of  the  State  Board  passed  subsequent  to  the 
furnishing  of  the  material,  and  he,  too,  should 
be  regarded  as  the  owner  of  the  building  at 
the  time  the  material  was  furnished,  within  the 
meaning  of  the  statute,  and  it  is  so  held." 

Parenthetically  there  are  involved  in  said 
quoted  portion  of  said  opinion  certain  features 
which  should  recdve  mention  in  advance  of  a 
discussion  of  its  ratification  features.  They 
are  these:  Brown's  contract  with  the  school 
trustees,  whereby  he  was  to  acquire  ownership 
of  said  rock  building,  is  declared  by  the  Court 
of  Civil  Appeals  to  have  been  "performed  by 
Brown,"  and  that  declared  fact  is  treated  as 
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material  in  anpport  of  that  cdntract's  validitr 
as  a  basis  of  ownership  of  that  building  in 
Brown  during  said  repair  period.  But,  as  I 
understand  what  seems  to  be  the  uncontradict- 
ed evidence,  that  contract,  even  if  it  be  con- 
sidered and  treated  as  not  vitiated  or  in  any 
wise  affected  by  laclt  of  antecedent  "consent" 
of  said  State  Board,  was  never  carried  into 
full  effect  by  actual  severance  of  said  build- 
ing from  the  land,  or  by  deed  from  the  school 
trustees  to  Brown,  made  after  said  adoption  of 
said  "consent"  resolution.  Moreover,  as  af- 
fecting the  equities  of  Brown  in  that  building 
during  said  repair  period,  the  Court  of  Civil 
Appeals  did  not  apeciflcally  find  when  he  com- 
pleted, or  even  when  he  began,  the  "addition" 
by  which  he  was  to  earn  said  rock  building; 
the  evidence  does  not  show  that  he  ever  finish- 
ed or  even  began  that  work;  and  upon  that  fear 
tnre  the  trial  court  made  no  finding  of  fact. 

It  follows,  logically,  as  an  independent  propo- 
sition, and  even  under  the  stated  theory  of  rati- 
fication, upon  which  the  Court  of  Civil  Appeals 
decided  this  case,  and  in  so  far  as  thifi  record 
goes,  that  Brown  has  not  been  shown  to  have 
been,  at  any  time  during  said  repair  period, 
even  the  equitable  owner  of  the  building  which 
said  judgment  orders  sold  to  satisfy  said  per- 
sonal judgment  against  him.  At  most,  under 
the  facts,  and  on  the  ratification  theory,  he 
had  formerly  acquired  certain  rights  under  a 
valid  contract  for  the  acquisition  of  said  rock 
building,  which  has  not  been  shown  to  hav6 
ripened  into  even  equitable  ownership,  and  such 
of  those  rights  as  aSect  here  the  issue  of  own- 
ership bad  been  transferred  by  liim  in  writing 
to  said  church  trustees. 

In  contrast,  both  later  contracts,  nnder  which 
the  church  acquired,  prior  to  the  beginning  of 
said  repair  period,  at  least  all  of  Brown's  for- 
mer equities,  if  any  he  had,  in  the  rock  build- 
ing, were  ultimately  performed  in  all  respects. 
Consequently,  as  affecting  the  issue  of  owner- 
ship, and  in  all  matters  of  subsequent  perform- 
ance of  contracts  carrying  mere  equities  in  con- 
tradistinction to  the  legal  title,  the  decided  ad- 
vantage rests,  in  this  case,  not  with  Brown,  but 
with  the  church  and  its  trustees.  In  brief,  in 
estimating  equities  in  the  rock  building  as  they 
existed  when  said  material  was  furnished  to 
Brown,  those  of  the  church  undeniably  were 
snperior  to  those  of  Brown ;  yet  the  lien  was 
foreclosed  on  the  theory  that  Brown  then  own- 
ed that  building. 

One  in  possession  of  land  or  of  a  building, 
under  even  a  written  contract  whereby,  condi- 
tionally, he  is  to  acquire  title  to  it,  is  not,  prior 
to  full  performance  by  him  of  all  the  conditions, 
the  "owner"  of  such  property  in  contempla- 
tion of  articles  5621-5623,  and  cannot  subject 
the  property  to  a  lien  in  contravention  of  the 
rights  of  holders  of  the  legal  title  or  of  even 
superior  equities  in  the  property.  Association 
V.  Perkins,  80  Tex.  62.  15  S.  W.  633;  Faber 
V.  Muir,  27  Tex.  Civ.  App.  27,  64  S.  W.  938; 
RoUin  V.  Cross,  45  N.  T.  766;  Jones  on  Liens, 
1243-5-7-8-9. 

In  Association  v.  Perkins,  the  opinion  being 
by  Chief  Justice  Stayton,  this  court  held  that 
nnder  the  terms  of  the  written  contract  there 
presented  the  association  was  not  the  statu- 
tory "owner"  of  land  of  which  it  had  posses- 
sion, for  which  it  had  paid  $10,000,  but  for 
which  a  residue  of  $14,000  of  the  purchase  price 
had  not  been  paid,  and  for  that  reason  denied  an 


asserted  statotory  lien  upon  the  property  to  se- 
cure payment  for  building  material  furnished 
said  association  while  it  held  such  possession. 
There  this  court  said: 

"Under  the  statutes  of  this  state  no  person 
other  than  the  owner  or  proprietor,  his  agent, 
trustee,  contractor,  or  contractors,  can  make 
contracts  fixing  liens  on  lands,  houses,  build- 
ings, fixtures,  or  improvements  such  as  are  as- 
serted in  this  case.  Saylea'  Civ.  Stats,  art. 
3146;  Gen.  Laws  1889,  p.  110.  •  •  •  It 
seems  to  be  well  settled  that  a  person  in  pos- 
session of  land  under  a  written  contract  to 
purchase  is  not,  within  the  meaning  of  sucli 
statutes  as  those  under  which  the  persons 
claiming  liens  assert  rights,  the  owner  of  the 
land  or  of  the  improvements  he  may  place  upon 
it,  and  for  this  reason  cannot  fix  a  lien  on  ei- 
ther. McGinnis  v.  Parrington,  43  Conn.  143; 
Scales  V.  Griffin,  2  Douglas  (Mich.)  64;  Hayes 
V.  Fessenden,  106  Mass.  228;  Wagar  v.  Bris- 
coe, 38  Mich.  687;  Hickox  v.  Greenwood,  94 
111.  266;  Wilkins  v.  Litchfield,  69  Iowa,  465 
[29  N.  W.  447] ;  Walker  v.  Burt,  57  6a.  21." 

Said  opinion  also  declared:  "If  the  associa- 
tion had  acquired  an  interest  in  the  property, 
that  interest  might  be  incumbered  by  it  with 
liens  which  ought  to  be  enforced  to  the  extent 
of  the  interest;  but  under  the  contract  all  the 
right  or  interest  other  than  a  possessory  right 
limited  to  a  fixed  period  passed  it  ever  acquir- 
ed was  the  right  to  pay  the  sum  stipulated 
within  the  time  prescribed,  and  thus  become 
entitled  to  a  conveyance  of  the  fee;  but  tliis 
right  could  not  be  kept  in  existence  even  for 
the  protection  of  persons  with  whom  it  had 
made  contracts,  in  violation  of  the  agreement 
which  conferred  all  the  right  it  had." 

In  the  present  case,  as  in  that,  the  party  in 
possession,  against  whom  as  owner  the  same 
character  of  lien  is  asserted,  is  not  shown  to 
have-  owned  unconditionaUy,  or  even  to  have 
equitably  earned,  any  absolute  interest  rest- 
ing upon  either  a  legal  or  an  equitable  title,  in 
or  to  said  rock  building. 

In  the  Faber  Case  our  Court  of  Civil  Ap- 
peals at  San  Antonio,  construing  old  article 
3294,  now  article  5621,  supra,  held  that  Mair, 
who  had  possession  of  the  land  under  a  written 
contract  to  purchase,  was  not  the  statutory 
"owner"  of  it.  That  court,  through  Neill,  J., 
in  denying  the  asserted  lien  upon  the  property, 
said: 

"A  person  in  possession  of  land  under  a  writ- 
ten contract  to  purchase  is  not,  within  the 
meaning  of  the  statute  quoted,  the  owner  of 
the  land  or  the  improvements  he  may  place 
upon  it,  and  for  this  reason  can  fix  a  lien  upon 
neither.  Association  v.  Perkins,  80  Tex.  67, 
15  S.  W.  633;  Smith  v.  Huckaby,  4  Tex.  Civ. 
App.  80,  23  S.  W.  397;  Penfield  v.  Harris  [7 
Tex.  Civ.  App.  659],  27  S.  W.  763;  Thaxter  v. 
Williams,  14  Pick.  [Mass.]  49;  Lamb  v.  Can- 
non, 38  N.  J.  Law,  362;  Guy  v.  Carriere,  5 
CoL  511;  Johnson  v.  Pike,  35  Me.  291;  Courte- 
manche  v.  RaUway  Co.  [170  Mass.  50],  48  N. 
E.  937,  64  Am.  St.  Rep.  275;  Steel  v.  Mining 
Co.  [4  Idaho,  505]  42  Pac.  685  [96  Am.  St.  Rep. 
144].  Thus  it  is  seen  that  Muir  was  the  owner 
neither  of  the  building  nor  of  the  land  upon 
which  it  was  erected,  and  that,  in  contempla- 
tion of  the  statute,  McKell  was  the  owner." 
In  that  case,  also,  writ  of  error  was  refused  by 
this  court.  See,  also,  Eardley  v.  Burt,  182  3. 
W.  721. 
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Reverting,  in  due  order,  to  the  BObJeet  of  rat- 
ification, it  seemB  to  me  that  the  logic  of  the 
Court  of  Civil  Appeals  as  to  the  validating  ef- 
fect of  said  consent  resolution  disproves  its 
own  final  conclusions  as  to  the  ownership  of 
the  rock  building.  At  the  very  outset,  and 
assuming  for  the  moment  that  the  legal  effect 
of  said  "consent"  resolution  actually  was  to 
ratify,  validate,  and  make  fnlly  operative  a 
prior  contract  of  the  local  school'  board  for  the 
disposition  of  school  property  from  the  date 
of  such  contract,  it  seems  to  me  to  follow,  logi- 
cally, under  the  facts  of  this  case,  that  the  most 
important  real  and  practical  and  controlling 
effect  of  snch  "consent"  resolution  in  this  par- 
ticular instance  was  to  ratify,  validate,  and 
confirm,  not  only  Brown's  contract  with  the 
school  trustees,  but  also  said  two  later  August 
contracts  (comprising  the  three-cornered  agree- 
ment wherennder  the  cbnrcb  was  to  acquire 
said  rock  bnllding,  and  said  smaller  tract  of 
land),  thereby  vesting  and  confirming  in  said 
church,  as  of  a  date  prior  to  said  repair  pe- 
riod, all  rights  and  equities  theretofore  acquired 
by  Brown,  and,  apon  the  whole,  such  rights 
and  equities  in  said  rock  building  as  constituted 
said  church,  during  said  repair  period,  the 
eqnitable  owner  ofThaTbuilding. 

In  trying  out  definitely  the  legal  effect  of 
said  "consent"  resolution  upon  the  issue  of 
ownership  during  said  repair  period,  let  ns  test 
the  correctness  of  the  above-quoted  views  and 
reasoning  of  the  Court  of  Civil  Appeals  on 
ratification — ^first,  as  related  to  said  prior  con- 
tract between  Brown  and  the  school  trustees; 
and,  second,  as  related  to  said  two  later  Au- 
gust contracts.  The  major  premise  of  that 
court  is  that  (hid  contract  between  the  local 
school  board  and  Brown  was  one  which  said 
State  Board  legally  might  ratify;  and  its  minor 
premise  is  that  such  ratification  was  the  pur* 
pose,  or,  at  least,  the  legal  effect,  of  said  Oc- 
tober "consent"  resolution  of  the  State  Board, 

Now,  even  though  it  were  conceded,  for  pres- 
ent purposes,  that  said  major  premise  is 
sound,  said  minor  premise  ob^ously  is  faulty, 
and  the  conclusion  and  decision  of  that  court 
upon  that  point  necessarily  is  erroneous,  be- 
cause (a)  said  resolution  on  its  face  makes  no 
mention  of  or  reference  to  said  previous  eon- 
tract;  (b)  it  contains  no  apt  words  of  ratifi- 
cation; (c)  it  deals  with  the  entire  10  acres, 
including  the  rock  building,  whereas  said  con- 
tract dealt  with  said  building  treated  as  severed 
constructively,  and  to  be  removed  by  Brown,  ac- 
tually, from  the  land;  and  (d)  the  phraseology 
Of  said  resolution  does  not  indicate,  and  this 
entire  record  does  not  show  or  suggest,  that 
said  State  Board  hjid  ever  beard  of  said  con- 
tract; and  (e)  the  terms  of  said  resolution  are 
purely  prospective  in  their  significatioB,  carry- 
ing permission  rather  than  approval,  and  stipu- 
lating that  the  sale  thereby  authorized  should 
be  to  the  highest  bidder.  As  a  whole  said  reso- 
lution plainly  is  utterly  inconsistent  with  the 
very  idea  of  ratifying  said  prior  contract  of 
trade  or  sale  of  only  a  portion  of  the  property, 
but  it  is  entirely  consistent  with  the  concep- 
tion of  a  future  sale  of  the  entire  property  or 
any  part  of  it.  As  between  individuals  having 
unrestricted  power  to  dispose  of  property,  an 
ordinary  power  of  attorney  from  an  owner 
thereof  authorizing  another  to  sell  the  same 
or  any  part  thereof  to  the  highest  bidder  dear- 
ly would  not  amount  in  lew  to  a  ratification  by 


the  donor  of  a  contract  for  sale  of  the  property 
previously  executed  by  the  donee  of  the  power. 
To  my  mind  the  whole  theory  of  ratification  of 
sale  in  this  case  seems  utterly  and  patently  un- 
tenable. 

Consequently,  in  my  opinion,  and  even 
wholly  without  regard  to  what  may  have  been 
the  legal  effect,  upon  the  question  of  ownership 
of  said  rock  building,  of  said  two  later  contracts 
which  involved  that  question.  Brown  did  not 
have  or  hold  in  or  to  said  rock  building,  at  any 
time  during  said  repair  period,  any  such  title  or 
right  or  equity  as  constituted  him  "owner"  of 
that  building  within  contemplation  of  articles 
5621-8623. 

Next  in  order  will  be  a  direct  consideration  of 
the  effect  of  said  two  later  August  contracts 
upon  the  issue  of  ownership  of  said  rock  build- 
ing during  said  repair  period.  In  general  terms 
that  feature  of  the  case  has  been  treated  here- 
inabove, but  only  incidentally. 

In  working  ont  logically  a  correct  concJnsion 
and  judgment  upon  the  Issues  which  this  case 
presents,  those  two  later  contracts  are,  I  think, 
of  prime  importance,  and  should  be  given  con- 
trolling effect.  Already  the  principal  purposes 
and  stipulations  of  each  have  been  stated. 
Their  joint  effect  upon  the  issue  of  ownership 
of  the  rock  building,  when  construed  and  applied 
in  the  light  of  aU  the  other  facts  of  this  case, 
and  particularly  of  said  earlier  contract  be- 
tween Brown  and  the  school  trustees,  and  said 
later  "consent"  resolution  and  said  still  later 
deed,  is  what  I  shall  next  attempt  to  gauge. 

Those  two  contracts  were  made  at  about  the 
same  time,  and  shortly  after  date  of  Brown's 
contract  with  the  school  trustees  whereby  he 
was  to  acquire  said  rock  building.  They  were 
interrelated  and  interdependent,  the  first  being 
conditioned  upon  execution  of  the  second; 
hence  they  were  drawn  to  become  uncondition- 
ally operative  simultaneously  only.  At  least  in 
so  far  as  Brown  and  the  church  trustees  and 
the  materialmen  were  concerned,  and  (except 
in  so  far  as  the  matter  may  have  been  affected 
at  their  inception  by  want  of  consent  of  the 
State  Board  of  Education),  also  in  so  far  as  th« 
church  trustees  were  concerned,  said  two  con- 
tracts did  become  finally  operative,  simultane- 
ously, when  the  contract  between  the  two  seta 
of  trustees  was  executed.  In  the  sense  stated, 
they  became  operative,  and  in  fall  effect,  prior 
to  the  beginning  of  said  repair  period,  and  so 
continued  throughout  that  period  down  to  the 
subsequent  adoption  of  said  consent  resolution 
and  the  execution  and  delivery  of  said  deed; 
whereby,  under  the  facts,  the  superior  equi- 
table title  to  said  rock  building,  and  the  legal 
title  to  said  two  and  one-half  acres  of  land  on 
which  it  stood,  merged  on  October  31,  1914, 
and  then  became  perfect  in  said  churdi  trustees. 
Thus,  in  connection  with  the  facts  that  Brown 
dnly  made  upon  the  rock  building  the  stipulated 
repairs,  and  the  church  trustees  promptly  paid 
him  therefor  the  stipulated  consideration,  said 
two  contracts  ultimately  were  fully  performed, 
differing  in  that  respect  from  said  earlier  con- 
tract between  Brown  and  the  school  trustees. 

Upon  the  whole  the  net  legal  effect  of  all  ths 
stated  transactions  down  to  the  inception  of 
said  repair  period  was,  at  least,  to  transfer  to 
the  church  trustees,  prior  to  that  time,  all 
such  legal  and  equitable  rights,  titles,  and  inter- 
ests in  said  rock  building  as  Brown,  under  any 
rational  theory  or  application  of  the  law  to  the 
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facta  of  this  case,  may  hare  aoqaired  under  hia 
contract  with  the  school  district.  Thereafter 
the  materialmen  were  not  justified  in  furnishing 
material  to  Brown  as  "owner"  of  the  rock 
building,  and  doing  so  furnished  them  no  Talid 
basis  for  such  statutory  lien. 

In  any  event,  neither  the  stated  doctrine  of 
severance,  nor  the  stated  doctrine  of  ratifica- 
tion, as  declared  by  the  Court  of  Civil  Appeals, 
nor  both  conjointly,  support  the  conclusion  of 
the  Court  of  Civil  Appeals  that  Brown  was  the 
statutory  owner  of  the  rock  building. 

If,  prior  to  the  adoption  of  said  consent  reso- 
lution, there  had  been,  in  contemplation  of  law, 
a  severance  of  that  building  from  the  land,  that 
building  was  not  embraced  by  the  terms  of  that 
resolution.  On  the  other  hand,  if  there  had 
not  been  such  severance,  and  said  resolution 
really  had  any  retroactive  effect,  it  confirmed 
in  the  church  trustees  all  such  equitable  title,  if 
any,  as  Brown  bad  acquired  in  said  rock  build- 
ing, and  such  confirmation  was  as  of  a  date 
prior  to  said  repair  period. 

In  other  words,  even  assuming  that  Brown's 
contract  with  the  school  trustees  was  not  void, 
but  was  susceptible  of  ratification  by  the  State 
Board  of  Education,  and  that  said  board's  "con- 
sent" resolution  related  back  to  and  made 
Brown's  contract  with  the  school  trustees  in  all 
respects  valid  and  binding  from  its  inception, 
and  that,  as  a  legal  consequence.  Brown  acquir- 
ed an  interest,  or  equity,  or  an  inchoate  title, 
or  a  qualified  ownership,  in  said  rock  building, 
all  as  was  held  by  the  Court  of  Civil  Appeals, 
it  is  nevertheless  true  (a)  that  by  virtue  of  said 
swiftly  following  contracts  between  Brown  and 
the  church  trustees  and  between  the  latter  and 
the  school  trustees,  whatever  interest,  or  title, 
or  equity,  or  ownership,  if  any,  in  said  rock 
building.  Brown  had  acquired  passed  to  said 
church  before  any  of  said  material  was  fur- 
nished by  Spencer  &  Co.  In  brief,  Brown  was 
not  the  statutory  owner  of  the  rock  building 
when  said  material  for  its  repair  was  fur- 
nished. 

Those  conclnsioas  of  mine  are,  I  think,  con- 
sistent with,  and  really  result  from,  a  fair  ap- 
plication of  the  legal  principles  announced  in 
the  opinion  of  the  Court  of  Civil  Appeals.  In 
so  saying  I  do  not  wish  to  be  understood  as 
holding  that,  as  a  matter  of  either  equity  or 
taw,  any  or  all  of  said  three  August  contracts 
concerning  said  independent  school  district  prop- 
erty were  valid  or  enforceable,  either  when 
made,  or  later  upon  and  by  reason  of  the  adop- 
tion by  said  State  Board  of  Education  of  its 
said  "consent"  resolution.  I  am  merely  under- 
taking consistently  to  apply  to  all  the  facts  of 
this  case  the  philosophy  of  the  Court  of  Civil 
Appeals,  the  result  of  that  effort  being  my  con- 
clusion that,  even  under  their  views  concerning 
the  law  of  "severance"  and  of  "ratification," 
erroneous  though  I  believe  them  to  be,  in 
great  part,  the  church,  rather  than  Brown,  was 
the  owner  of  the  superior  equitable  title  to  said 
rock  building  prior  to  and  during  all  of  said  re- 
pair period. 

If  it  be  said  that  for  lack  of  antecedent  con- 
sent of  said  State  Board  said  contract  between 
said  school  trustees,  and  also  the  thereon  con- 
ditioned contract  between  the  church  and  Brown, 
were  invalid  and  nonenforceable,  and  that  con- 
sequently they  did  not  carry  to  the  church  all 
such  equities  and  inchoate  title  and  ownership, 
if  any,  as  Brown  bad  in  and  to  and  of  said  rodi 


building,  my  reply  is  that  by  the  same  test,  and 
for  identical  reasons.  Brown's  prior  contract 
with  the  school  trustees,  being  likewise  "tarred 
with  the  same  stick,"  carried  to  him  no  equi- 
ties in,  or  inchoate  title  to,  or  ownership  of, 
said  rock  building.  Upon  either  horn  of  th« 
dilemma,  from  a  legal  or  from  an  equitable 
standpoint,  and  in  any  event.  Brown  was  not 
at  any  time  the  statutory  "owner"  of  the  rock 
building,  but  as  to  the  drarch,  and  also  as  to 
the  materialmen,  was  the  church's  "contractor." 
Consequently,  at  least  in  so  far  as  said  claim 
of  lien  rests  upon  the  proposition  that  Brown 
was  such  owner,  said  asserted  lien  should  fall 
to  the  ground. 

But  it  has  been  suggested  here  that  only  the 
school  trustees  are  in  position  to  attack  the 
validity  of  said  attempted  disposition  of  said 
rock  building  to  Brown,  and  that,  although  now 
holding  both  the  equitable  and  the  legal  title 
to  that  building  and  to  the  land  upon  which  it 
stands,  said  church  and  its  trustees,  under  the 
facts  stated,  and  particularly  because  they  once 
recognized  and  dealt  with  Brown  as  in  some 
sense  the  equitable  owner  of  said  rock  build- 
ing, ace  now  estopped  to  defeat  said  claim  of 
lien  thereon  by  asserting  that  Brown  never  be- 
came the  "owner"  thereof  within  the  meaning 
of  articles  6621-6623.  I  do  not  consider  them 
as  being  so  affected,  under  the  general  law  of 
estoppel  and  our  established  practice,  as  applied 
to  the  pleadings  and  facts  shown  in  the  record 
before  us.  In  cases  of  this  character  estoppel 
must  be  pleaded  specifically.  Insurance  Co.  v. 
Hutchins,  53  Tex.  61,  37  Am.  Rep.  750.  Sec. 
also,  other  cases  cited  in  note  48,  p.  1231,  3 
Vernon's  Sayles'  Civ.  SUL 

it  is  true  that,  as  has  been  suggested  here, 
and  upon  the  ground  of  estoppel,  various  trans- 
actions, involving  mortgages  and  pretended 
sales  of  homesteads,  corporate  stocjc  notes,  and 
other  classes  of  contracts  apparently  in  contra- 
vention of  our  Constitution  or  statutes,  or  both, 
have  been  upheld  by  the  oourts  of  this  state  as 
being  enforceable  as  to  third  parties  without 
notice;  but  in  each  instance,  presumably  at 
least,  there  has  been  in  the  pleadings,  as  a  ba- 
sis for  .such  decision,  a  formal  and  specific  plea 
of  estoppel.  In  this  case  the  materialmen  filed 
no  plea  of  estoppel,  and  I  see  no  reason  wliy 
this  court  should'  file  and  sustain  such  a  plea 
for  them  as  against  said  church  trustees. 

Moreover,  I  have  difficulty  in  trying  to  per- 
ceive how,  if  at  all,  the  facts  of  this  case 
would  support  such  a  plea  if  made,  or,  more 
particularly,  how,  as  a  basis  for  estoppel,  the 
materialmen  were  placed  in  any  worse  position 
by  reason  of  the  fact  that  in  a  sense,  and  for  a 
limited  period  of  time,  but  only  anterior  to  the 
period  of  time  during  which  said  material  was 
furnished,  the  church  trustees  dealt  with  Brown 
upon  the  theory  that  he  then  owned  some  inter- 
est or  equity  in  said  rock  building — that  interest 
or  eiiuity,  if  any  he  bad,  now  being  shown  to 
have  passed  to  the  church  trustees  prior  to 
the  furnishing  of  said  building   material. 

Faust,  the  member  of  the  firm  of  Spencer  & 
Co.  who  made  the  affidavit  to  said  claim  of 
lien,  and  who  seems  to  have  handled  practically 
the  whole  matter  for  that  firm,  testified,  in  sub- 
stance, that  when  he  loaded  the  lumber  out 
he  "was  dealing  with  both  the  church  trustees 
and  Brown,"  and  that  "those  fellows-  (meaning 
the  church  trustees)  told  me  Brown  was  their 
contractor"  the  first  I  knew  of  it,  when  they 
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came  for  those  liduglea  (September  lat).  *  •  * 
I  Boppoaed  probably  he  had  a  contract  with 
them."  EiVen  ITaust't  affidavit  to  said  claim  of 
lien  avers  expresely  that  the  material  covered 
bj  the  ftttaebed  account  was  "fnrniahed  to  J. 
G.  Brown,  a  contractor."  Treatment  by  the 
materialmen  of  Brown  as  owner  of  the  building 
aeema  to  have  crept  into  the  foreground  of  this 
case  incidentally  only,  and  entirely  as  an  after- 
thought. 

Next  in  order  comes  the  second  general  di- 
vision of  this  case,  wherein  said  claim  of  lien 
resta  upon  the  alternative,  and,  apparently,  the 
main  contention  of  the  materialmen,  to  the  ef- 
fect that  said  material  was  furnished  to  Brown 
aa  the  statutory  "contractor"  of  the  church 
trostees,  and  that  due  and  seasonable  "notice" 
of  the  furnishing  of  said  material  was  given 
to  said  church  trustees  as  owners  of  said  rock 
building.  Was  such  notice  so  given?  If  yea, 
the  record  before  as  fails  to  show  it.  On  the 
contrary,  the  record  ia  to  the  effect  that  the 
required  notice  was  not  given  to  the  church 
trustees  as  such  material  was  furnished,  and 
that  in  reality  no  character  of  notice  concern- 
ing said  material  was  given  to  them,  or  to 
any  one  else,  until  long  after  they  had  finished 
paying  their  contractor,  Brown,  the  entire  con- 
tract price  for  making  said  repairs;  and  that 
even  such  notice  as  was  given  them,  even  then, 
was  not  in  pursuance  of  any  statutory  require- 
ment, and,  therefore,  as  related  to  the  asserted 
lien,  was  of  no  legal  consequence  whatever,  in 
any  event. 

Concerning  "notice"  the  only  allegationa  of 
plaintiCTs  amended  original  petition  were  as 
follows: 

"Plaintiffs  further  allege  that  within  ninety 
days  after  said  indebtedness  accrued  they  de- 
livered written  notices  to  each  of  the  defend- 
ants containing  each  and  every  item  of  ma- 
terial furnished,  showing  the  amount  due  and 
unpaid,  as  rnquired  by  article  5(S2S,  Kevised 
Statutes  of  Texas  1911,  and  that  within  the 
time  spedfied  by  law  plaintiffs  delivered  to 
the  clerk  of  the  county  court  of  Erath  county, 
Texas,  a  sworn  account  of  all  the  materials  so 
furnished,  the  amount  due  and  unpaid,  and  did 
all  things  required  of  them  by  the  Constitution 
and  statutes  of  the  state  of  Texas  to  fix  and 
establish  their  materialman's  lien  and  give  no- 
tice thereof  to  all  persons  dealing  with  said 
property.  »  •  •  Plaintiffs  further  allege  that 
at  the  time  said  deed  was  executed  and  deliv- 
ered, and  at  the  time  the  defendants  Bosque 
Presbyterian  Church,  U.  S.  A.,  E.  A.  Hicks, 
T.  A.  Howard,  and  J.  D.  Knight,  trustees  of 
■aid  church,  paid  the  defendant  Brown  for  con- 
struction and  repair  of  said  building.  They 
had  notice  of  plaintiffs'  lieu."  Assuming  error 
in  punctuation,  I  read  the  last  two  sentences 
as  one. 

_  Except  in  so  far  as  it  wrapped  up  a  conclu- 
sion of  the  pleader  neither  said  petition  nor 
said  claim  of  lien  alleged  or  showed  that  any 
statutory  notice  of  the  furnishing  of  said  ma- 
terial was  given  to  the  church  trustees.  No- 
where did  either  state  or  show,  expressly  or 
otherwise,  that  the  materialmen  gave  to  the 
church  trustees  any  character  of  notice  rela- 
tive to  said  material,  from  time  to  time,  when 
and  as  the  various  items  thereof  were  so  fur- 
nished. Consequently,  except  as  stating  a  mere 
condnaion  of  the  pleader,  said  petition  did  not 


even  prcaeat  a  ease  for  establishment  and  fore- 
closure of  such  statutory  lien  upon  the  rock 
building  npon  the  theory  that  it  was  owned  by 
the  diBrch  or  its  trustees  during  said  repair 
period.  Oa  the  contrary  said  petition  alleged 
that  "at  the  time  said  contract  (referring  to 
the  contract  between  Brown  and  the  material- 
men for  said  material)  was  entered  into  and  said 
material  famished  the  defendant  3.  6.  Brown 
was  tile  owner  of  the  building  referred  to  here- 
in upon  which  the  material  described  herein 
was  used,"  and,  in  substance,  that  Brown  then 
owned  said  building  by  virtue  of  his  said  con- 
tract with  said  school  trustees.  In  another 
paragraph  said  petition  expressly  alleged  pres- 
ent ownerdiip  of  said  building  by  defendants 
in  error. 

Said  claim  of  lien  la  somewhat  peculiar  in  re- 
gard to  allegations  of  ownership  of  the  building 
and  of  the  land  on  which  the  lien  is  claimed, 
and  also  in  regard  to  the  giving  of  notices  of 
the  furnishing  of  said  material.  It  seta  out  an 
itemized  statement  of  the  dates  of  delivery  and 
character  and  value  of  the  several  items  of 
material  furnished,  beginning  with  September  1, 
1914,  and  ending  with  only  one  item,  of  the 
value  of  $6.40,  on  October  1,  1914.  Then  fol- 
lows the  affidavit,  as  follows: 

"C.  G.  Faust,  affiant,  mAea  oath  and  says 
that  the  foregoing  is  a  true  and  correct  ac- 
count of  the  material  furnished  to  3.  O.  Brown, 
a  contractor,  by  R.  B.  Spencer  &  Co.,  a  firm 
composed  of  R.  S.  Spencer  and  C.  O.  Faust, 
dealers  in  lumber  and  otilter  building  material; 
and  that  the  prices  therefor,  as  set  forth  in 
the  foregoing  account,  are  just  and  reasonable, 
and  that  the  same  is  unpaid,  as  stated,  $159.92, 
and  there  are  no  just  or  lawful  offsets,  pay- 
ments, or  credits  to  be  allowed  on  the  same; 
that  said  material  was  furnished  to  said  J.  Q. 
Brown  to  be  used  in  the  repair  and  reconstruc- 
tion of  one  building  or  house  to  be  used  as  a 
churchhouse,  which  building  or  house  affiant  is 
informed  and  believes  is  owned  by  R.  S.  Hicks, 
T.  A.  Howard,  and  J.  D.  Knight,  as  trustees 
of  the  Bosque  Presbyterian  Church,  V.  S.  A.,  of 
Lingleville,  Tex.,  in  Erath  county ;  and  that 
said  material  was  furnished  to  the  said  J.  G. 
Brown  under  and  by  virtue  of  his  contract  of 
purchase  between  said  J.  6.  Brown  and  said 
It.  B.  Spencer  &  Co.  Affiant  further  states 
that  B.  B.  Spencer  &  Co.  have  furnished  the 
trustees  of  Bosque  Presbyterian  Church,  U.  S. 
A.,  an  exact  copy  of  the  foregoing  list  of  items 
and  prices  and  amount  due,  as  required  by  a^ 
tide  329G  (5023),  Revised  Statutes  of  the  State 
of  Texas.  Affiant  further  states  that  the  house 
or  building  herein  referred  to,  and  the  land 
upon  which  it  is  situated,  are  described  more 
particularly  as  follows:  [Description  of  said 
two  and  one-half  acres  tract]  By  virtue  of 
the  laws  of  the  state  of  Texas  and  the  prem- 
ises here  set  out,  R.  B.  Spencer  &  Co.  claim 
materialman's  lien  upon  said  described  land, 
together  with  the  said  bonds  or  building  sit- 
uated thereon.  Affiaut  further  alleges  upon 
oath  that,  during  4  portion  of  the  time  during 
which  the  above  material  was  being  furnished 
to  said  J.  G.  Browu,  he  is  informed  and  be- 
lieves that  J.  G.  Brown  was  possessed  of  such 
contracts  and  title  to  said  land  that  he  might 
claim  to  have  been  the  owner  of  some  equitable 
or  colorable  title  to  same,  which  said  title  was 
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cnpablo  of  beinir  enforced.  Wherefore  B.  B. 
Spencer  &  Co.  haTe  delivered  copy  of  foregoing 
statement  of  items,  prices,  ^and  amount  to  said 
J.  G.  Brown,  and  they  claim  lien  upon  said 
land  and  house  whether  the  title  be  in  Brown 
or  the  church  or  both  of  them." 

That  document,  which  was  offered  in  evidence, 
does,  indeed,  aver,  in  substance,  that  a  copy  of 
the  embodied  statement  of  account  had  been  fur- 
nished to  said  church  trustees  "as  required  by 
article  3296  (5623)";  but  no  such  notice  is 
required  by  that  or  any  other  statute  of  this 
state.  Actual  notic4  of  the  filing  of  a  claim 
of  such  lien  is  not  required  by  law,  construc- 
tive notice  of  the  filing  thereof  in  the  county 
clerk's  office  being  imported  under  our  regis- 
tration laws.  No  witness,  not  even  Faust,  who 
was  on  the  stand,  gave  any  testimony  showing, 
or  tending  to  show,  that  said  materialmen  ever 
gave,  or  attempted  to  give,  to  the  church  trus- 
tees, or  to  Brown,  or  to  any  one,  any  written 
notice  whatsoever  of  each,  or  of  any,  item  of 
such  material  as  it  vxu  furnished.  Faust  tes- 
tified: "I  filed  this  account  with  the  clerk 
on  the  27th  of  November,  1914,  and  I  mailed 
to  each  of  these  defendants  a  carbon  copy  of 
that  account"  As  above  indicated,  the  only 
written  "notice"  of  any  kind,  at  any  time,  to 
anybody,  which  this  record  discloses,  was  the 
notice  mentioned  in  said  claim  of  lien  and  in 
the  following  quotation  from  the  trial  court's 
"conclusions  of  fact  and  law,"  whidi  notice,  as 
there  shown,  was  given  long  after  the  church 
trustees  had  paid  Brown  in  full  for  said  re- 
pairs, and  which,  even  then,  was  merely  a  sin- 
gle copy  of  the  "written  notice  and  itemized 
statement  of  account"  which  that  court  found 
to  have  been  filed  in  the  county  clerk's  office, 
said  account  being  further  identified  by  that 
court  as  the  one  attached  to  plalntiS's  amended 
petition. 

Concerning  the  giving  of  statutory  notices, 
and  the  fixing  of  the  asserted  lien,  the  "con- 
clusions of  fact"  filed  by  the  trial  court  arc 
these  and  none  other: 

"I  further  find  that  the  said  Brown  was  an 
independent  contractor;  that  said  church  paid 
him  in  full  in  accordance  with  its  contract  with 
him  on  September  28,  1914.  I  further  find  that 
on  November  27,  1914,  the  plaintiffs  served  a 
written  notice  and  itemized  statement  of  ac- 
count, a  copy  of  which  is  attached  to  their 
amended  petition,  on  the  trustees  of  said 
church ;  and  on  the  27th  day  of  November, 
1914,  filed  with  the  clerk  of  the  county  court 
of  Erath  county,  Tex.,  the  itemized  account 
and  affidavit  set  forth  in  said  amended  petition, 
•  •  •  which  notice  was  served  on  said  trus- 
tees approximately  sixty  days  after  they  had 
paid  the  said  Brown  in  full  for  his  work  on 
said  church."  Said  findings  of  fact  by  the  trial 
court  amount  primarily  to  an  express  finding 
tliat  on  November  27,  1914,  the  materialmen 
did  serve  on  the  church  trustees  a  written  no- 
tice of  said  statement  of  account  and  claim  of 
lien  supported  by  affidavit,  which  were  filed  on 
that  day  in  the  county  clerk's  office;  and,  sec- 
ondarily, to  an  implied  finding  that  no  written 
notice  of  tbe  character  and  value  of  each  item 
of  said  material  was  ever  given  by  the  ma- 
terialmen to  any  one  as  suoh  items  icere  fur- 
nished. This  record  is  destitute  of  evidence  to 
the  contrary.  Oral  notices  were  given  to  the 
church  trustees  on  and  after  October  27th ;  but 


oral  notice*  are  valndess  nnder  artides  5621- 
6623,  and  they  came  too  late.  Texas  Olaas  & 
Paint  Co.  v.  Crowdus,  108  Tfei.  851,  193  8. 
W.  1072,  and  c  c.  The  judgment  ot  the  trial 
court  denying  a  lien  was  therefore  consistent 
with  its  "conclusions  of  fact"  and  with  the 
uncontroverted  evidence;  nevertheless  that  i>or- 
tion  of  said  Judgment  has  been  finally  overturn- 
ed, and  the  asserted  lien  established  and  fore- 
closed, even  in  the  absence  of  statutory  notice. 
However,  the  Court  of  Civil  Appeals  declares: 
"Appellants  filed  their  account  for  record,  and 
gave  the  notice  required  by  law,  in  order  to  fix 
a  materialman's  lien  upon  the  church  building 
and  the  ground  upon  which  it  was  situate,  such 
account  being  filed  and  notice  given  witUn  tbe 
time    and    in    the    manner    required    by    law. 

•  •  •  The  material  was  furnished  to  Brown 
by  appellants  during  the  month  of  September. 

•  •  •  The  date  of  the  completion  of  the 
repairs  upon  the  rock  building  by  Brown  is 
not  definitely  shown,  hot  it  was  some  time  in 
the  month  of  Septemtwr,  about  tbe  28th  day 
thereof,  when  it  was  completed  and  turned  over 
to  the  church."  No  other  conclusion  or  find- 
ing of  fact  concerning  the  giving  of  any  "no- 
tice" is  found  in  said  opinion. 

How,  then,  is  the  quoted  conclusion  that 
"such  account"  was  "filed,"  and  that  "notice" 
was  given  within  the  time  and  in  the  manner 
required  by  law,  to  be  here  construed  and 
applied?  Ordinarily,  let  it  be  conceded,  such 
language,  in  a  suit  to  establish  and  foredoee 
such  statutory  lien,  would  l>e  understood  and 
held  by  this  court  to  mean  that  thereby  the 
Court  of  Civil  Appeals  meant  to  hold  that  in 
any  event  the  materialmen  duly  and  seasonably 
gave  to  the  "owner"  of  the  property  written 
notice  of  each  and  every  item  of  material  when 
and  as  it  was  furnished,  and  afterward  filed 
their  account  and  claim  of  lien,  supported  by 
affidavit,  all  in  manner  and  form  and  at  and 
within  tbe  times  prescribed  by  law;  and  or- 
dinarily such  conclusionB  of  fact  would  bind 
this  court  Bat  is  this  court  at  liberty,  in  this 
case,  ao  to  construe  and  apply  that  oonduaion 
of  fact?  I  think  not,  tor  these  reasons:  (a) 
The  quoted  language  does  not  explicitly  so 
state  the  fftcts,  only  general  terms  being  em- 
ployed, (b)  When  so  construed,  such  conclusion 
would  be  at  once  in  conflict  with  the  fair  ef- 
fect of  the  explicit  above-quoted  conclusions  of 
fact  made  and  filed  by  the  district  court,  and 
in  conflict  with  the  well-established  rule  of 
practice  that  in  support  of  the  judgment  of  a 
trial  court  in  a  cause  tried  without  a  jury 
appellate  courts  will  presume  that,  except  as 
otherwise  expressly  stated  in  such  judgment 
itself  or  in  such  filed  "conclusions"  of  the  trial 
court,  all  questions  of  fact  were  resolved  by 
the  trial  court  to  such  effect  as  to  support  the 
judgment  rendered  by  the  trial  court  (c)  Such 
conclusion  of  the  Court  of  Civil  Appeals,  if  so 
construed,  would  be  wholly  unsupported  by  any 
evidence  in  the  record  before  this  court,  (d) 
Moreover,  the  disposition  of  this  case  was  not 
grounded  by  the  Court  of  Civil  Appeals  upon 
the  theory  that  the  church  was  the  owner  of  die 
rock  building,  and  Brown  merely  a  contractor; 
under  which  theory,  but  not  otherwise,  it  would 
be  material  to  Inquire  whether  statutory  notices 
of  the  furnishing  of  the  material  were  given 
duly  and  seasonably  to  the  church  trustees.    On 
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the  contrary,  tlie  dedaiosi  of  that  court  rests 
avowedly  upon  its  conclusioii  of  fact  (hat  during 
said  repair  period  Brown,  ratiier  than  the 
church  or  the  school  district,  vaa  the  owner 
of  said  rock  buildmg.  Under  the  latter  theory, 
any  and  all  notices  to  the  church  trustees  were 
wholly  unnecessary  and  Immaterial,  as,  indeed, 
were  all  notices  to  Brown.  Why  should  Brown, 
if  he  owned  the  rock  building,  have,  tram  time 
to  time,  "written  notice"  of  the  delivery  of  said 
material  to  himself?  Our  statute  makes  no 
such  Tain  requirement;  nor  under  articles 
5621-5623,  and  our  general  registration  laws, 
la  it  necessary  to  give  any  actual  notice  of  the 
filing  of  such  daim  of  lien.  Really,  In  the  light 
of  this  record,  the  phraseology  of  the  quoted 
conclusion  of  the  Court  of  Civil  Appeals  can 
hardly  be  treated  as  meaning  that  statutory 
notices  were  given  to  the  school  trustees  as 
owners,  unless  it  be  assumed  that  foi'  the  mo- 
ment the  writer  thereof  may  have  been  unde' 
the  impression  that  the  "notice"i  required  by 
artides  5621-6628  is  merely  one  to  the  effect 
that  the  sworn  account  and  daim  of  lien 
supporting  the  affidavit  had  been  filed  in  the 
clerk's  office.  However,  that  impression,  if 
it  existed,  may  have  been  suggested  by,  and 
certainly  was  in  harmony  with,  tihe  only  aver- 
ments concerning  written  notice  set  out  in  said 
daim  of  lien,  or  in  plaintifTs  pleadings,  or  in 
the  evidence. 

Under  all  the  law  and  facts  and  drcumstanc- 
es,  it  is  dear  that  the  quoted  condusions  of 
fact  by  the  Conrt  of  Oivil  Appeals  concerning 
"notice,"  whether  intended  as  relating  to  no- 
tice to  Brown  as  "owner,"  or  as  related  to  said 
church  trustees  as  "owner,"  should  be  treated 
in  this  court  as  wholly  negligible  and  unim- 
portant. 

inherent,  therefore,  in  this  case,  as  disclosed 
by  the  record  as'  a  whole,  is  this  somewhat  ob- 
scured but  absolutely  uncontroverted  fact: 
Said  materialmen  did  not  give  said  church  trus- 
tees, either  within  the  time  or  in  the  man- 
ner provided  by  law,  notice  of  the  furnishing 
of  any  of  said  material  for  repairs  on  said 
rock  bnilding.  Inevitably  the  legal-  effect  of 
that  demonstrated  fact  is  theoretically,  and 
should  be  practically,  to  destroy  said  claim-  of 
lien,  in  so  far  as  it  rests  upon  the  contention 
that  said  church  or  its  trustees  owned  that 
building  throughout  or  during  said  repair  pe- 
riod. And,  just  as  certainly,  that  legal  conse- 
quence wonld  result  had  the  church  or  its 
trustees  owned  and  held  undisputed  possession 
of  said  building  and  land  throughout  said  en- 
tire period  of  time,  under  a  duly  authorized  ex- 
ecuted and  recorded  deed  to  them  from  said 
sdiool  trustees,  carrying  unquestionably  a  per- 
fect fee-simple  tiUe  to  both  building  and  land. 

An  acute  phase  of  this  matter  of  "notice"  is 
presented  by  said  judgment  of  foreclosure  or- 
dering said  rock  building  sold  to  satisfy  said 
personal  judgment  against  Brown,  thereby  prac- 
tically compelling  said  church  to  pay  again  for 
aaid  material,  although  seasonably,  and  without 
having  received  even  a  pretense  of  any  statu- 
tory notice  of  the  furnishing  of  any  of  said 
material,  and  long  prior  to  the  filing  of  said 
daim  of  lien  said  church  trustees  paid  Brown, 
their  contractor,  the  entire  contract  price  for 
making  said  repairs  on  that  building,  including 
the  value  of  said  material. 

Is  such  double  burden  saddled  by  the  laws  of 


Texas  np<xi  owners  of  bnQdinga  and  lands? 
Cnearly  not;  and,  so  far  as  I  know,  nobody 
contends,  abstractly,  that  they  are;  what  I 
have  treated  as  errors  in  the  disposition  of  this 
case  having  resulted  in  great  part  from  what  I 
consider  a  misapprehension  of  the  material  diets 
of  the  case. 

In  providing  for  a  materialman's  lien  to 
secure  payment  for  material  furnished  to  a 
contractor  to  be  used  in  repairing  any  boose 
or  building,  etc.,  our  statute  declares,  in  a  re- 
strictive proviso:  "In  no  case  shall  the  owner 
be  compelled  to  pay  a  greater  sum  for  or  on 
account  of  labor  performed  or  material,  machin- 
ery, fixtures  and  tools,  furnished  as  provided 
in  this  chapter  than  the  price  or  sum  stipulat- 
ed in  the  original  contract  between  such  owner, 
and  the  original  contractor  or  builder  of  such 
house,  building,  fixtures,  improvements  or  re- 
pairs."    Artide  5628. 

The  evident  intent  of  our  law  is  that  in  the 
absence  of  such  written  notice  to  sudi  "owner," 
duly  given  prior  to  payment,  by  the  "owner" 
to  the  "contractor,"  of  the  full  contract  price 
between  them  for  the  repairs,  the  property  is 
relieved,  absolutely,  of  any  statutory  lien  to 
which  otherwise  it  may  have  been  liable.  To 
tiie  effects  indicated,  unquestionably,  are  the 
previous  decisions  of  this  court  and  of  various 
Courts  of  Civil  Appeals.  Horan  v.  Frank,  51 
Tex.  404;  FuUenwider  v.  Longmoor,  78  Tex. 
480,  11  S.  W.  600;  Ehidley  v.  Jones,  77  Tex. 
69,  14  S.  W.  335;  Johnson  v.  Improvement 
Co.,  88  Tex.  505,  31  S.  W.  608 ;  Berry  v.  Mc- 
Adams,  98  Tex.  431,  65  S.  W.  1112,  66  S.  W. 
193 ;  Nichols  v.  Dixon,  99  Tex.  263,  88  8.  W. 
768 ;  Lonergan  v.  Trust  Co.,  101  Tex.  63,  104 
S.  W.  1061,  106  S.  W.  876,  22  L.  R.  A.  (N. 
S.)  364,  129  Am.  St.  Rep.  803 ;  Texas  Glass 
&  Paint  Co.  v.  Orowdus,  108  Tex.  346,  193  S. 
W.  1072 ;  Riter  v.  Mfg.  Co.,  19  Tex.  Civ.  App. 
616,  48  S.  W.  758;  Brick  &  Tile  Co.  v. 
Stratton,  53  S.  W.  703;  Herring  v.  Kroeger, 
28  Tex.  Civ.  App.  672,  67  S.  W.  980;  Baum- 
garten  v.  Mauer,  60  S.  W.  451 :  Fabcr  v.  Mnir, 
■27  Ter.  Civ.  App.  27,  64  S.  W.  938;  Nichols 
V.  Dixon,  85  S.  W.  1051;  Beilharz  v.  Illiugs- 
worth,  62  Tex.  Civ.  App.  647,  132  S.  W.  106; 
Texas  Glass  &  Paint  Co.  v.  Iron  Co.,  147  S. 
W.  620 ;  Builders  Co.  v.  Construction  Co.,  150 
S.  W.  770;  Wilkerson  t.  Satterfield,  167  a 
W.  275. 

In  Horan  v.  Frank,  supra,  this  court  upheld, 
as  to  a  subcontractor,  the  legislative  construc- 
tion given  by  the  act  of  August  7,  1876,  to 
section  37  of  article  16  of  our  Constitution, 
relating  to  liens  for  labor  and  material;  but 
held  that,  as  against  the  homesteader,  the  sub- 
contractor's rights  might  be  protected  by  fixing 
upon  the  homesteader,  through  proper  notice, 
a  personol  liability  "not  to  exceed  the  amount 
then  due  by  the  property  owner  to  the  princi- 
pal contractor." 

In  Fullenwider  v.  Longmoor,  supra,  plaintiffs 
asserted  a  statutory  materialman's  Uen  under 
act  of  March  28,  1885.  old  artides  8164r-3178. 
which  required  "ten  days'  notice  in  writing  be- 
fore the  filing  of  the  lien,  as  herein  required," 
and  dedared  that  "thereafter  said  owner,  own- 
ers, or  agent  shall  be  authorized  to  retain  in  his 
hands  the  amount  claimed  until  the  same  has 
been  settled  or  determined  not  to  be  due." 
Under  our.  present  statutes  the  form  of,  and  the 
time  for  giving,  statutory   notices  in  like  in- 
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stances  haa  been  changed;  but  its  legal  eSect, 
when  duly  given,  is  just  the  same.  Such  notice 
merely  impounds  the  unpaid  contract  price,  or 
the  unpaid  portiwi  thereof,  if  any,  for  the  con- 
struction or  repair  work,  including  materials. 
That  such  was  the  effect  of  that  former  law 
that  cited  decision  expressly  held.  Therein  this 
court  said: 

"The  lien  acquired  ia,  however,  in  all  cases 
subordinate  and  never  superior  to  the  terms  of 
the  contract.  No  original  indebtedness  is  cre- 
ated by  establishing  the  Uen.  The  debt  of  the 
owner  of  the  property  as  fixed  by  the  contract 
cannot  be  modified,  changed,  or  enlarged  by  the 
proceedings  fixing  the  lien.  These  proceedings 
do  no  more  than  establish  a  lien  against  the 
property  for  such  amount  as  is  impaid  and  is 
payable  by  the  terms  of  the  contract  when  the 
proceedings  are  commenced.  From  the  time 
of  the  service  of  the  notice  upon  the  owner 
of  the  property  he  can  make  no  further  payment 
to  the  contractor  without  incurring  liability 
for  the  lien  debt,  if  projjer  steps  shall  be  taken 
to  establish  it,  to  the  extent  of  his  indebtedness 
uinder  the  contract  when  the  notice  is  served. 
If  the  owner  of  the  property  is  indebted  to  the 
contractor  the  service  of  the  notice,  if  followed 
by  the  acts  required  to  fix  the  lien,  secures  the 
fund  as  does  a  writ  of  garnishment  in  an  or- 
dinary case,  except  that  a  pro  rata  distribution 
may  become  necessary  by  the  terms  of  the  stat- 
ute between  different  Uenholders  and  the  pro- 
cess of  collecting  the  money  is  different.  The 
petition  in  this  case  was  insufficient  becanse  it 
CMitained  no  allegation  that  the  owner  of  the 
improved  property  owed  the  contractors  «uiy- 
thing  at  the  date  of  or  at  any  time  subsequent 
to  the  service  of  the  notice  of  their  daim.  The 
contract  made  part  of  plaintiffs  petition  show- 
ed that  the  larger  part  of  the  debt  bad  been 
paid  by  the  execution  of  a  negotiable  promissory 
note  not  then  due.  The  contract  disclosing 
thia  was  recorded.  The  owner  of  the  property 
is  not  required  to  pay  for  the  improvement 
twice  in  order  to  protect  those  who  may  ac- 
quire liens.  The  law  does  not  deny  him  the 
privilege  of  paying  for  the  work  in  advance 
with  cash  or  property,  and  who  would  hold  him 
liable  as  a  debtor  must  show  he  was  in  fact  such 
when  the  right  against  him  was  acquired," 

In  Dudley  t.  Jones,  supra,  which  seems  to 
have  arisen  under  said  act  of  1885,  this  court 
said: 

"The  owners  of  the  property  were  not  liable 
to  the  subcontractor  for  any  amount  paid  to 
the  contractor  before  being  served  with  notice 
of  the  subcontractor's  claim.  By  establishing 
his  claim  as  a  mechanic's  lien,  the  subcontrac- 
tor's right  related  back  to  the  date  of  his  no- 
tice to  the  owners,  and  became  a  lien  upon  the 
property  for  any  amount  then  due  or  subse- 
quently accruing  in  favor  of  the  contractors, 
not  exceeding  the  subcontractor's  demand,  there 
being  no  other  mechanic's  lion  against  the  prop- 
erty. The  right  of  protection  through  the  in- 
strumentality of  a  mechanic's  lien  is  subject  to 
the  right  of  the  owners  of  the  property  not  to 
be  compelled  to  pay  a  greater  price  for  the  im- 
provement than  they  had  contracted  to  do,  un- 
less such  result  was  occasioned  by  their  mak- 
ing payments  after  notice  of  the  claim  was  giv- 
en to  them." 

Berry  v.  McAdams,  supra,  involved  construc- 


tion and  application  of  section  8  of  the  act  of 
1889,  which  was  substantially  the  same  as  old 
article  3296,  and  as  our  present  article  5Q23, 
supra,  in  connection  with  that  provision  of  old 
article  3308,  now  article  6635,  which  declares: 
"But  no  owner  or  proprietor  shall  In  any  case 
be  required  to  pay,  nor  bis  property  be  liable 
for,  any  money  that  he  may  have  paid  to  tho 
contractor  before  the  fixing  of  the  Uen  or  be- 
fore he  has  received  written  notice  of  the  ex- 
istence of  the  debt."  In  that  case  this  court 
said:  "It  will  be  observed  that  the  law  requires 
all  who  may  furnish  material  to  any  person 
other  than  the  owner  to  notify  the  latter  of  the 
character  and  value  of  the  material  so  furnish- 
ed so  that  he  may  protect  himself  by  reserving 
out  of  the  price  to  be  paid  by  him  the  value  of 
material  placed  into  such  improvement"  The 
certificate  from  the  Court  of  Civil  Appeals 
showed  that  Housewright,  Swaze  &  Co.  season- 
ably had  actual  knowledge  that  Berry,  their 
ctmtractor,  owed  McAdams,  the  lumber  dealer, 
for  such  material ;  nevertheless  this  court  held : 
"McAdams  did  not  fix  his  lien  nor  give  the  writ- 
ten notice  before  payment  was  made  by  House- 
wright, Swase  &  Co.  to  Berry,  the  contractor, 
and  is  not  entitled  to  enforce  a  lien  upon  tbeir 
property  for  material  furnished  to  a  subcontrac- 
tor." 

In  Lonergan  v.  Trust  Co.,  supra,  which  arose 
nnder  contracts  made  in  1899,  this  court  held: 
"The  proceeding  prescribed  by  the  statute  by 
which  a  materialman  is  permitted  to  fix  a  lien 
for  material  furnished  by  him  and  used  in  the 
erection  of  an  improvement  does  not  create  a 
debt  against  the  owner  of  the  property,  but 
operates  as  a  writ  of  garnishment  would,  and 
appropriates  so  much  of  the  money  in  the  hands 
of  the  owner  as  is  then  due  and  payable,  or 
may  become  due  and  payable,  to  tbe  contractor 
to  the  extent  necessary  to  satisfy  that  claim. 
Pullenwider  v.  JLiongmoor,  78  Tex.  480,  11  S. 
W.  500.  "  In  clearness  and  force  that  state- 
ment of  the  law,  which  I  consider  applicable 
to  this  case,  is  incomparably  fine. 

In  Texas  Oo.  v.  Crowdua,  supra,  wherein  the 
claimants  of  the  lien  failed  to  serve  the  owner 
of  the  property  with  any  written  notice  of  their 
claim  against  his  contractor,  this  court  held: 
"This  was  an  essential  thing  for  them  to  do 
OS  fixed  by  the  statute  in  order  for  them  to 
secure  a  lien  upon  the  building  and  lot.  Hav- 
ing defaulted  in  the  service  of  said  written  no- 
tice of  their  claims,  they  did  not  acquire  a 
Uen  on  said  property";  citing  several  of  the 
above-cited  decisions  of  this  court. 

Third.  As  to  the  existence  in  this  caae  of  con- 
flict in  decisions,  my  views  already  hereinabove 
have  been  indicated  sufficiently.  Our  statute 
provides  that  the  appellate  jurisdiction  of  this 
court  shall  extend  to  "all  qnestions  of  law" 
arising  in  cases  within  the  appellate  jurisdiction 
of  Courts  of  Civil  Appeals  "in  which  one  of 
the  Courts  of  CSvil  Appeals  holds  dififerently 
from  a  prior  decision  of  its  own  or  of  another 
Conrt  of  Civil  Appeals  »  *  •  upon  any  such 
question  of  law."  Acts  1917,  c.  75  (Vernon's 
Ann.  Civ.  St  Supp.  1918,  art  1521).  Under 
our  Constitution  and  laws  one  <tf  the  prime 
functions  of  our  Supreme  Court  is  to  Iron  out 
such  conflicts  in  decisions,  and  that  power  and 
authority  carries  a  corresponding  duty.  In  its 
discbarge  the  initial  step  u  the  granting  of  the 
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writ  of  error.  That  being  denied,  the  judg- 
ment of  the  Court  of  Civil  Appeals  must  be 
enforced. 

And  thus,  although  our  statute,  in  providing 
for  a  materialman's  lien,  for  material  furnish- 
ed to  a  "contractor,"  expressly  restricts  its  op- 
eration to  "tbe  material  furnished  at  the  time 
or  subsequent  to  the  giving  of  the  written  no- 
tice above  provided  for"  (article  5623),  and  al- 
though said  proviso  of  that  very  article  ex- 
pressly ingrafts  upon  that  limitation  the  added 
restriction  that  "in  no  case  shall  the  owner  be 
compelled  to  pay  a  greater  sum  for  or  on  ac- 
count of  •  •  •  material  •  *  •  furnished 
as  provided  in  this  chapter  than  the  price  or 
sum  stipulated  in  the  original  contract  between 
such  owner  and  the  original  contractor,"  and 
although  prior  to  receipt  of  any  written  notice 
whatsoever  concerning  material  which  went  into 
said  repairs  on  said  rock  building  said  chui^ 
tmstees  seasonably  paid  their  contractor  the 
entire  contract  price  for  said  repairs  thereon. 
Miotodinjr  satdl  material,  and  despite  said  oft- 
repeated  decisions  of  oar  Supreme  Court  and 
of  other  high  appellate  courts  of  this  state,  and 
by  said  final  action  of  this  court  in  this  case, 
said  church,  or  its  trustees,  are  now  required 
to  pay  a  teoond  time  for  said  material,  or  to 
lose  their  church  building  by  sale  of  it  under 
said  judgment  of  foreclosure  and  removal  of 
the  building  from  the  land. 

Tbe  sum  of  money  involved  in  this  instance  is 
small;  nevertheless  this  case  involves  the  ju- 
dicial divestiture  of  fundamental  property  rights 
which  tbe  people,  through  their  Constitution 
and  laws,  have  confided  to  the  final  keeping  and 
protection  of  their  Svipreme  Court.  Even  in 
such  a  case  should  be  exemplified  the  thought  of 
Hammond  to  the  effect  that  of  law  it  should 
be  acknowledged  that  the  very  least  is  not  be- 
neath her  care  nor  the  greatest  exempt  ttom 
her  power. 

The  foregoing  is  intended  as  a  reflex  of  mere- 
ly my  own  indlTidnal  views  in  the  premises. 
They  are  expressed  herein  to  make  my  own  at- 
titude in  this  case  and  the  supporting  reasons 
plain,  and  under  a  strong  conviction  that  the 
granting  of  the  writ  of  error  would  have  re- 
sulted, probably,  in  a  more  accurate  ascertain- 
ment and  in  better  protection  of  substantial 
rights  of  litigants,  and  in  appropriate  preserva- 
tion of  the  harmony  of  our  jurisprudence,  and 
in  real  conservation  of  the  time  of  this  court 


STATE  NAT.  BANK  OP  SAN  ANTONIO  v. 

EAST  COAST  OIL  CO.,  S.  A.    (App.  No. 

110T4;    Motion  No.  4466.) 

(Supreme  Court  of  Texas.    May  21,  1919.) 

On  AppUcatlOD  for  Writ  of  Error  to  C>>art 
of  Civil  Appeals  of  Fourth  Supreme  Judicial 
District 

Suit  by  the  State  National  Bank  of  San 
Antonio  against  tbe  East  Coast  Oil  Com- 
pany and  others.  Plaintiff  dismissed,  as  to 
one  of  tbe  unnamed  defendants,  and  the  other 
two  unnamed  defendants  defaulted.    Jndg- 
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ment  in  favor  of  plaintiff  against  the  Oil 
Company  was  affirmed  by  the  Ck>urt  of  Civil 
Appeals  (208  S.  W.  190),  and  plaintiff  makes 
application  for  a  writ  of  error.  Application 
denied,  and  motion  for  rehearing  overruled 
without  written  opinion 

J.  L.  Browne  and  A.  J.  Parker,  both  of  Sai. 
Antonio,  for  applicant 

Templeton,  Brooks,  Napier  &  Ogden,  at 
San  Antonio,  for  defendant  In  error. 

PER  OUBIAM.  Application  for  writ  o/ 
error  denied,  and  motion  for  rehearing  over- 
ruled. 

HAWKINS,  J.  (dissenting).  That  for  all 
purposes,  and  altboush  never  actually  pre- 
sented for  payment  a  draft  drawn  payable 
"at  sight". and  put  into  circulation  becomes 
due  and  payable  at  expiration  of  three  days 
of  grace  thereafter,  and  consequently,  In  all 
Instances,  any  subsequent  purchaser  of  such 
draft  uo  matter  how  he  may  acquire  It 
takes  it  after  maturity,  and  therefore  subject 
to  all  equities. existing  between  the  orlglAal 
parties,  is,  in  legal  effect,  the  decision  of  this 
court  In  reAislng  in  this  case  the  bank's 
application  for  a  writ  of  error,  and  in  over- 
ruling Its  motion  for  a  rehearing,  all  with- 
out a  written  opinion. 

The  draft  here  in  controversy  on  the  Oil 
Company  of  Houston,  Tex.,  dated  Tampico. 
Mexico,  June  20,  1916,  drawn  payable  "at 
Bight,"  was  purchased  In  San  Antonio,  Tex., 
by  the  bank  on  January  20,  1916,  in  due 
course  of  business,  for  a  ralnable  considera- 
tion, without  knowledge  or  notice  of  any 
existing  defense  against  it,  and  before  it  had 
been  presented  to  the  drawee  for  payment. 

Clearly  the  bank  is  entitled  to  a  judgment 
against  the  oil  company  for,  not  merely  a 
small  part,  but  all,  of  the  amount  called  for 
on  the  face  of  said  draft,  unless  the  draft  had 
matured  before  the  bank  bought  It.  That 
proposition  does  not  conflict  with  the  theory 
which  controlled  the  disposition  of  this  case 
lu  all  the  courts. 

As  to  the  far  greater  portion  of  the  amount 
of  the  draft,  a  defensive  plea  of  the  drawee 
was  sustained.  In  the  trial  court,  pursuant 
to  a  peremptory  Instmctlon  to  the  jury,  which 
seems  to  have  been  given  upon  the  theory 
that  under  the  fiicts  stated,  said  draft  had 
matured,  as  a  matter  of  law,  prior  to  the 
purchase  thereof  by  the  bank;  and  upon  that 
point  of  law  this  case  turns. 

Plaintiff  in  error,  the  bank,  contends  that 
the  case  should  have  been  submitted  to  tlie 
Jury  on  the  Issue  as  to  whether,  under  all 
the  facts  and  circumstances,  a  reasonable 
time  for  presentation  of  the  draft  for  pay- 
ment had  elapsed  maturing  the  paper  prior 
to  acquisition  thereof  by  the  bank. 

The  following  special  charge  was  requested 
by  the  bank,  and  refused  by  the  court: 
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"Dbe  jnry  is  Instmcted  that  the  draft  sued 
npon  by  plaintifF  is  good  in  the  hands  of  the 
plaintiff  provided  that,  when  plaintiff  purchased 
the  same,  it  liad  not  been  in  circulation  for  an 
unreasonable  length  of  time,  and  you  are  there- 
fore instructed  to  determine  the  following  ques- 
tion: Had  the  draft  at  the  time  of  purchase 
of  same  been  in  circulation  an  unreasonable 
length  of  time?  You  will  answer  this  question 
'■les'  or  'Na'  In  determining  this  question 
you  are  instructed  that  reasonable  time  is  such 
time  as  would  be  taken  by  a  man  of  ordinary 
business  prudence  under  like  circumstances,  and 
in  determining  this  question  you  will  take  into 
consideration  the  form  of  the  draft,  location  of 
parties,  mail  and  transportation  facilities,  and 
business  conditions  existing  in  the  countries 
where  issued  and  where  payable." 

Tbe  record  before  us  dlsdoaea  the  fact 
that  there  was  evidence  tending  to  ahow  that 
Tampico  is  on  the  east  coast  of  the  Gulf  of 
Mexico  and  several  hundred  miles  from  Tex- 
as; that  at  the  time  of  the  Issuance  of  said 
dtnft  and  continuously  after  purchase  of 
said  draft  by  plaintiff  In  error  there  existed 
In  the  republic  of  Mexico  seriously  disturbed 
political  conditions  resulting  .in  an  impair- 
ment of  facilities  for  getting  drafts  out  of 
Mexico,  and  itarticularly  lu  disturbance  and 
delay  of  the  mails,  and  that  during  the 
existence  of  said  conditions  it  was  not  un- 
usual for  such  commercial  paper  to  remain 
in  circulation  without  presentation  for  pay- 
ment as  long  as  this  particular  draft  had  re- 
mained unpresented  for  payment  The  rev- 
olutionary oondltiODS  existing  in  Mexico  dm^ 
ing  the  period  Involved  Is  matter  of  public 
history  of  vhlch  the  courts  will  take  Judi- 
cial notice. 

Tbe  views  of  the  trial  court  upon  the  Issue 
as  to  whether  the  draft  bad  matured  prior  to 
purchase  thereof  by  the  bank,  under  which 
that  issue  was  treated  as  being  purely  one 
of  law,  to  be  determined  by  the  court,  with- 
out the  aid  of  tbe  jury,  prevailed  in  the 
Court  of  Civil  Appeals  and  tn  this  court. 
However,  the  decision  of  the  Intermediate 
appellate  court  thereon  (208  S.  W.  190)  de- 
claredly was  so  rendered  out  of  deference 
to  the  hereinafter  mentioned  Texas  deci- 
sions. 

In  the  opinion  of  the  Court  of  Civil  Appeals 
in  this  case,  Associate  Justice  Swearingen 
said: 

"The  second  and  fourth  assignments  urge  that 
the  sight  draft  for  purposes  of  transfer  did  not 
become  overdue  until  the  lapse  of  a  reasonable 
time  after  the  execution  and  delivery  of  the 
sight  draft.  As  stated  in  our  discussion  of  the 
first  assignment,  the  courts  of  many  states  sus- 
tain appellant's  proposition;  but  the  appel- 
late courts  of  Texas  fix  the  date  of  maturity  of 
the  sight  draft  as  of  the  date  of  execution.  If 
the  question  were  an  open  one  in  this  state, 
the  writer  hereof  is  of  tbe  opinion  that  a  de- 
mand or  sight  draft  should  be  past  due  only 
after  presentation  for  payment.  Such  seems 
to  express  tlic  intention  of  the  parties.  The 
liability   of   the   drawer  is   not   matured   until 


after  presentation  to  the  drawee,  and  prior 
to  presentation  the  drawee  has  no  liability. 
It  therefore  seems  more  reasonable  to  fix  the 
date  of  maturity  of  the  sight  draft  after  pres- 
entation for  payment,  at  which  time  the  lia- 
bility of  all  parties  connected  with  the  draft, 
such  as  drawer,  drawee,  payee,  and  indorsers 
become  certain.  It  may  be  that,  if  this  question 
had  been  presented  upon  facts  similar  to  those 
of  this  case,  our  courts  would  have  qualified  the 
rule  as  herein  suggested.  However,  in  defer- 
ence to  the  decisions  of  our  appellate  courts, 
we  hold  that  the  sight  draft  was  past  due  when 
purchased  by  the  appellant  more  than  six 
months  after  the  sight  draft  was  drawn." 

Logically  tbe  decision  in  tbe  present  case 
is  applicable,  in  principle,  to  drafts  payable 
"on  demand,"  making  much,  if  not  all,  such 
paper  mature  absolutely,  for  even  purposes 
of  transfer,  Immediately  upon  original  de- 
livery thereof,  without  presentation  for  pay- 
ment; since,  as  to  time  of  maturity,  the  dis- 
tinction between  sight  drafts  and  demand 
drafts  Is  that  the  former  are,  but  the  latter 
are  not,  entitled  to  three  days  of  grace.  B. 
S.  art.  593;  Brown  v.  Chancellor,  61  Tex. 
437;  Banking  Co.  v.  Bank  (Civ.  Ag^)  165 
S.  W.  iJ22. 

Ldkewlse  the  rule  so  laid  down  in  the  case 
now  before  us  may  be  deemed  applicable,  for 
various,  If  not  all,  purposes  of  transfer  (as 
well  as  for  purposes  of  suit  and  of  limita- 
tion), to  all  demand  notes  not  bearing  In- 
terest, and,  perhaps,  to  all  demand  notes. 
The  effect  is  to  render  all  affected  commer- 
cial  paper   practically   nonnegotlable. 

If  the  rule  lu  this  state  for  determining,  for 
such  purposes  of  transfer,  the  time  of  ma- 
turity of  drafts  drawn  payable  upon  other 
than  a  fixed  date,  or  even  of  demand  notes, 
is  as  has  been  so  held  in  the  present  case.  It 
seems  never  to  have  been  expressly  so  de- 
clared by  this  court  heretofore;  and  it 
seems  not  to  have  been  the  law  In  Ehigland, 
or  in  Canada,  or  In  most  of  the  American 
states.  The  decision  In  this  case  seems  to 
be  in  plain  contravention  of  the  commcn 
law,  which  is  in  force  in  this  state  exc^t  as 
modified  by  our  Cdnstitntlon  or  statutes. 
Brown  v.  Chancellor,  61  Tex.  443;  Origsby 
V.  Reib,  105  Tex.  69T.  168  8.  W.  1124.  L.  B. 
A.  1915E,  1,  Ann.  Cas.  1916C,  1011;  White  ▼. 
White,  108  Tex.  682,  196  S.  Wl  508,  L.  B. 
A.  1918A,  339. 

However,  this  court  has.  Indeed,  held  here- 
tofore that  for  purposes  of  filing  and  main- 
taining suit  thereon,  and  also  for,  purposes 
of  limitation,  a  promissory  note  drawn  pay- 
able "on  demand"  is  due  from  the  moment 
of  its  delivery,  without  presentation  or  de- 
mand for  payment.  Cook  v.  Cook,  19  Tex. 
434;  Eborn  v.  Zlmpelman,  47  Tex.  503,  26 
Am.  Rep.  315;  Pltschki  v.  Anderson,  49  Tex. 
1;  Swift  V.  Trottl,  52  Tex.  498;  Brown  y. 
Chancellor,  61  Tex.  437;  Henry  v.  Roe,  83 
Tex.  446,  18  S.  W.  806.  See,  also,  Schraum  v. 
Nolte,  1  White  &  W.  Civ.  Cas.  Ct  App.  | 
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1156 ;  Banking  Co.  t.  Bonk  (Civ.  App.)  166  S. 
W.  922;  Pollard  t.  Allen  (CIt.  App.)  171  S.  Wi. 
530;  Sam  t.  Ludtke  (Cir.  App.)  203  S.  W. 
98. 

The  mle  for  determining,  for  purposes  ot 
salt  and  for  purposes. of  limitation,  the  time 
of  maturity  of  demand  notes,  and  apparent- 
ly of  demand  drafts  and  of  sigbt  drafts, 
having  been  thus  seemingly  settled  In  this 
state  by  said  former  decisions  of  this  court. 
It  would,  Indeed,  seem  somewhat  incongru- 
ous, and  possibly  Impracticable,  now  to  de- 
clare and  enforce  another  rule  for  determin- 
ing, for  all  or  any  of  the  purposes  of  trans- 
fer, the  time  of  maturity  of  such  commercial 
paper;  and  upon  that  view  of  the  matter  I 
concarred  originally  with  my  Associates,  In 
refusing  the  writ  of  error. 

However,  upon  further  and  more  careful 
consideration  of  the  subject.  Including  a  more 
careful  study  of  said  former  decisions  of 
this  court,  and  particularly  inasmuch  as  the 
present  case  Involves  no  direct  issue  as~to 
when  suit  might  be  filed  and  limitation  begin 
to  nm,  but  rather  the  rights  of  an  indorsee 
of  a  draft,  claiming  to  be  an  Innocent  pur- 
diaeer,  I  do  not  now  believe  that  said  for- 
mer decisions  apply  with  controlling  force  to 
the  facts  of  this  case.       , 

Moreover,  and  aside  from  that  question, 
such  careful,  though  Incomplete,  Investiga- 
tion of  the  subject  as  I  have  been  able  thus 
far  to  make  has  impressed  my  mind  with 
the  Idea  that  said  decision  in  this  case  may 
be,  and  probably  is,  erroneous  in  principle, 
and  that  certainly  It  Is  contrary  to  the 
great  weight  of  authority  elsewhere,  as  re- 
flected by  decisions  of  courts  and  by  stand- 
ard text-books. 

Cook  V.  Cook,  19  Tex.  434,  wherein  this 
court  declared  that  "an  account  or  note  pay- 
able on  demand  is  payable  immediately,"  was 
a  suit  for  money  loaned  under  a  contract 
for  repayment  on  demand,  and  not  Involv- 
ing rights  of  an  indorsee  claiming  to  be  an 
innocent  purchaser. 

The  above-cited  later  Texas  cases  on  the 
general  subject,  upon  which  the  Court  of 
cavil  Appeals  grounded  Its  decision  In  this 
case,  seem  to  have  been  decided  In  reliiuice 
mainly  on  Cook  v.  Cook,  supra.  It  Is  a  sig- 
nificant fact  that  not  one  of  them  Involved, 
as  this  case  does,  the  rights  of  an  Indorsee 
claiming  protection  as  an  Innocent  purchaser 
for  value  before  maturity.  But  In  some 
of  the  Texas  cases  wherein  were  directly  In- 
volved the  rights  of  indorsees  of  sight  paper 
or  demand  paper  this  court  has  adhered,  to 
what  I  may  term  the  rule  of  reasonable  time 
In  which  to  present  the  paper  for  payment, 
during  which  period  the  paper  is  not  to  be 
treated  as  overdue. 

Jordan  v.  Wlxeeler,  20  Tex.  699,  was  a  suit 
by  an  indorsee  against  an  indorser  on  a 
fBdght  draft.  In  which  the  defendant  resisted 
on  the  ground  that  the  bill  had  not  been 
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presented  for  acceptance,  and  on  the  ground 
that  it  had  not  been  presented  to  the  drawees 
within  a  reasonable  time.  Therein  this 
oovat  said: 

"With  respect  to  the  time  when  a  bill  payable 
at  sight  should  be  presented  for  acceptance,  in 
the  absence  of  any  determinate  usage  of  trade, 
fixing  a  definite  time,  the  only  rule  is  that  it 
must  be  presented  within  a  reasonable  time. 
Chit,  on  Bills,  247;  Story  on  Bills,  $  231.  And 
what  win  be  a  reasonable  time  must  depend 
upon  all  the  circumstances  of  each  cade.  Id. 
•If  (says  Story)  'the  bill  is  kept  In  circulation, 
and  not  held  by  any  one  holder,  through  whose 
hands  it  passes,  an  unreasonable  time,  it  seems 
difficult  to  assign  any  particular  time  in  which 
it  ought  to  be  presented  for  acceptance;  In 
respect  to  foreign  bills,  the  conveniences,  if  not 
the  neceasities,  of  trade  seem  to  require  that  a 
very  liberal  allowance  of  time,  both  for  the  trans- 
mission and  presentation  of  bills,  should  be  al- 
lowed to  every  successive  holder.'  Id. ;  [Gowan 
V.  Jackson]  20  Johns.  [N.  Y.]  176;  [Robinson 
V.  Ames,  20  Johns.  (N.  Y.)]  146;  [Stetson  v. 
Mass.  Mutaal  Fire  Ins.  Co.]  4  Mass.  336  [3 
Am.  Ekec.  217].  In  the  case  of  a  foreign  biU 
payable  at  sight,  it  has  been  decided  tliat  it 
is  no  laches  to  pat  it  into  circidation  before  ac- 
ceptance, and  keep  it  in  circulation  without 
acceptance,  as  long  as  the  convenience  of  suc- 
cessive holders  may  require;  and  it  has  ev«i 
been  held  that,  if  a  bill  drawn  at  three  days' 
eight  were  kept  out  is  tiiat  way  for  a  year, 
this  would  not  be  laches.    Chit  on  Bills,  279." 

In  Chambers  v.  Hill,  26  Tex.  478,  this  court 
said: 

"The  material  question  in  the  case  is  whether 
the  bill  was  duly  presented  for  payment.  No 
time  of  payment  being  specified,  the  bill -was 
payable  on  demand.  Byles  on  BiUs,  165.  And, 
as  respects  the  time  when  presentment  for  pay- 
ment must  be  made,  the  mle  is  that  it  mast  be 
within  a  reasonable  time  after  the  bill  has  been 
received,  depending  on  distance  and  other  cir- 
cumstances; otherwise  the  drawer  and  indors- 
crs  will  be  discharged.  Id.  163 ;  Chit  on  Bills, 
354,  369,  379 ;  Story  on  Bills,  J  325.  What  is 
a  reasonable  time,  when  there  is  no  determinate 
usage  of  trade,  must  depend  upon  all  the  cir- 
cumstances of  each  particular  case  (Id.  231) ; 
and  when  the  facts  have  been  ascertained,  or 
are  not  disputed,  the  reasonaldeness  of  the  time 
is  a  question  of  law;  but  when  the  facts  are 
contested,  the  question  of  law  become?  mixed 
with  fact,  and  is  for  the  decision  of  the  jury. 
Chit  on  BiUs,  369,  379;  Byles  on  Bills,  163. 
As  respects  the  rule  of  law,  Chitty  says  there 
is  no  better  settled  general  mle  tlian  that  the 
presentment  must  be  made  within  a  reasonable 
time,  which  must  be  accommodated  to  other 
business  affairs  of  life." 

Nichols  V.  Blackmore,  27  Tex.  5S7,  was  a 
suit  by  an  indorsee  upon  a  sight  draft  drawn 
In  Freestone  county  on  merchants  in  Galves- 
ton.   Therein  this  court  said: 

"The  only  question  presented  is,  whether  the 
holder  of  the  draft  used  proper  diUgence  in  pre- 
senting it  to  the  drawees  for  payment,  or  was  he 
guilty  of  laches  whereby  he  lost  bis  recourse 
ajfon  the  drawer.    It  is  well  settled  that  in  the 
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case  of  a  draft  drawn  at  sight,  or  so  many  days 
after  sight,  the  holder  must  present  it  for  pay- 
ment within  a  reasonable  time.  And  in  deter- 
mining the  question  of  reasonable  time  the 
courts  will  consider  all  the  circumntances  by 
which  the  question  of  diligence  can  be  affected, 
as,  for  instance,  the  distance  between  the  place 
of  residence  of  the  drawer  and  the  place  of  resi- 
dence of  the  drawee,  the  mail  facilities  of  the 
country,  etc.  The  general  usage  of  the  country 
in  respect  to  such  paper  will  also  enter  into  the 
consideration  of  the  question.  It  is  also  to 
be  remarked  that  the  idea  of  reasonable  time 
is  opposed  to  the  idea  of  great  diligence  or 
promptitude.  The  question  is  one  of  a  large 
<dass  which  frequently  produce  great  embarrass- 
ment, from  the  extreme  difficulty  in  many  cases 
of  drawing  a  line  by  which  reasonable  time  can 
be  separated  from  laches." 

In  this  connection  the  following  excerpt 
from  Kampmann  v.  Williams,  70  Tex.  568, 
8  S.  W.  310,  Is  Interesting: 

"An  allegation  of  the  petition  that  the  debt 
became  due  on  the  6th  day  of  December,  de- 
mand of  payment  having  been  made  on  that  day, 
would  not  have  tne  effect  to  prevent  the  drt^t 
from  becoming  payable  until  that  time;  but, 
the  andertaking  being  payable  on  demand,  it 
became  due  on  the  2Sd  of  Jane,  the  date  of  ao- 
ceptance,  or  m  toon  thereafter  at  demand  for 
payment  eotUd  reaionably  have  been  made.  1 
Daniel  on  Negotiable  Instmments,  542,  {  005; 
Cook  T.  Cook,  1»  Tex.  437."    (Italics  mine.) 

There  the  draft  seems  to  have  been  ac- 
cepted. And  In  Banking  Co.  v.  Bank  (Civ. 
App.)  165  S.  W.  825,  one  of  our  Courts  of 
Civil  Appeals  said: 

"A  bill  payable  on  demand  is  due,  and  ac- 
tion thereon  may  be  brought  at  once.  *  •  • 
The  bill  is  payable  on  the  day  of  Its  date,  or 
icithin  a  reatonable  time."    (Italics  mine.) 

In  searching  for  the  proper  mle  for  ascer- 
taining the  time  of  maturity  of  demand 
paper,  the  decisions  in  the  adjudicated  cases 
and  the  text-books  also,  with  marked  con- 
trariety of  views,  draw  or  discuss  various 
distinctions  between  notes  and  checks  or 
drafts,  and  between  notes  bearing  Interest 
and  otber  notes,  and  between  purposes  of 
suit  and  limitation  and  purposes  of  transfer, 
and  as  to  the  latter  purposes  still  further 
distinctions  as  among  various  parties  to  the 
transactions,  such  as  payee  and  maker.  In- 
dorsee and  maker,  and  Indorsee  and  in- 
dorser. 

'  English  decisions  upon  the  general  ques- 
tion, and  more  particularly  where  the  note 
bears  interest,  are  not  entirely  uniform,  and 
the  effect  of  several  of  them  has  l)een  vari- 
ously understood  in  England  and  in  Ameri- 
ca. Barough  v.  White.  4  B.  &  C.  325,  107  Eng. 
Bep.  Beprint,  1080,  10  E.  0.  L.  600,  2  C.  & 
P.  8,  12  E.  a  L.  4,  6  Dowl.  &  B.  379,  3  L. 
J.  K.  B.  227;  Norton  v.  Ellam,  2  Mees.  & 
W«l.  Exch.  461;  Cook  t.  Cook,  19  Tex.  434; 
Merritt  v.  Todd,  23  N.  T.  28,  80  Am.  Dec. 
243;  Wethey  v.  Andrews,  3  Hill  (N.  TC.)  682, 


citing  Dowl.  &  B.  379;  Herrlck  v.  Woolver- 
ton,  41  N.  Y.  581,  1  Am.  Bep.  465,  and  Eng. 
lish  cases  cited;  Carli  t.  Brown,  2  Mich. 
401;  Dennett  v.  Wyman,  13  Vt  485;  AUantlc 
Co.  V.  Tredick,  5  B.  I.  171;  Selwin's  N.  P. 
(3a  Ed.)  352;  Chartered  Mercantile  Bank  t. 
Dickson,  U  B.  8  P.  O.  674. 

It  Is  true,  also,  that  various  EngllElh  courts 
have  held  that,  under  certain  circumstances, 
and  for  parx)oses  of  suit,  and  for  purposes 
of  limitation,  demand  notes  not  bearing  In- 
terest mature  upon  original  delivery.  Her- 
rlck  V.  Woolverton,  supra,  and  cases  cited. 
Whether  the  Interest  feature  was  material 
or  not  has  Inrolved  much  divergence  In  con- 
clusions of  rarlons  English  and  American 
Judges. 

Nevertheless  even  in  England  a  different 
rule  seems  to  have  been  applied,  tor  pur- 
poses of  transfer,  and  particnlarly  as  affect- 
ing the  rights  of  one  daiming  to  be  an  In- 
nocent purchaser  In  determining  the  time 
of  maturity  of  commercial  paper  drawn  pay- 
able on  demand.  Heywood  v.  Watson,  4  Blng. 
496,  13  B.  C.  L.  605;  Nash  v.  De  Preville.  2 
Q.  B.  72;  Glasscock  v.  Balls,  24  Q.  B.  D. 
13;  Brooks  v.  Mitchell,  9  Mees.  &  Wel.  15; 
Cripps  V.  Davis,  12  Mees.  ft  Wel.  169. 

So  also  as  to  the  Canadian  case,  Bank  t. 
Electric  Co.,  24  Ont  L.  Bep.  57,  whidi  rests 
upon  a  construction  and  application  of  sec- 
tion 182  of  the  local  Bills  of  Exchange  Act, 
which  declared,  in  substance,  that  a  demand 
note  is  not  to  be  deemed  overdue  when  nego- 
tiated simply  because  a  reasonable  time  for 
presenting  it  for  payment  had  elapsed.  See, 
also,  Thorne  v.  Scovll,  4  N.  Bruns,  658. 

In  Norton  v.  Ellam,  supra,  decided  in  1837, 
and  dted  approvingly  by  this  court  in  Cook 
V.  Cook,  supra,  it  was  Indeed  held,  through 
Parke,  B.,  that  on  a  demand  note  bearing  in- 
terest limitation  runs  from  the  date  of  the 
nofe.  The  stipulation  for  interest  was  there 
declared  Immaterial,  except  that  thereby  the 
debt  Increases  from  day  to  day.  That  case 
was  declared  to  be  "quite  different  from  the 
case  of  a  note  payable  at  sight,  because  there, 
by  the  terms  of  the  contract,  it  must  be 
shown  before  the  action  is  brought"  But 
in  that  case  the  issue,  limitation,  involved 
only  the  original  parties  to  the  obligation, 
and  not,  as  does  the  present  case,  the  rights 
of  an  indorsee  claiming  to  have  been  an  In- 
nocent purchaser.  In  this  connection  It  Is 
interesting  to  note  that  in  deciding  several 
later  cases,  which,  like  the  present  case,  in- 
volved rights  of  indorsees.  Baron  Parke  de- 
(^ned  to  apply  the  rule  so  enunciated  by  him 
previously  in  Norton  v.  Ellam,  in  which  only 
the  original  parties  to  the  note  were  con- 
cerned. It  seems  to  me  that  the  stated  dif- 
ference in  the  status  of  the  parties  to  the 
transactions,  and  that  onlyi  accounts  for  the 
distinction  made  in  the  two  lines  of  deci- 
sions in  both  England  and  the  United  States, 
and  thus  largely   reconciles  what  at  first 


Digitized  by 


Google 


Ter.)  STATE  NAT.  BANK  T 

blnsh  appears  to  De  a  serious  conflict  In  de- 
cisions. 

One  such  later  case  wds  Brooks  v.  Mitch- 
dl,  supra,  dedfled  In  1841.  The  Issues  were 
whether  the  demand  note,  witb  Interest, 
dated  December  24,  1824,  was  Indorsed  by 
ETrans  to  Royle  before  tlie  bankruptcy  of 
Evans  in  Aui^ust,  1836,  and.  If  ao,  whether 
the  defendant  gave  therefor  to  Hoyle  a  valu- 
able consideration,  without  knowledge  that 
Koyle  had  given  no  value  to  Evans.  There- 
in the  court  held  that  the  note,  which  had 
mn  more  than  13  years  before  the  indorse- 
mmt  to  Royle,  and  on  which  no  interest 
had  been  paid  for  years,  was  not  then  over- 
due. Parke,  B.,  for  the  court,  all  concurring, 
said: 

"If  a  pTomisaory  note  payable  on  demand  la, 
after  a  certain  time,  to  be  treated  as  overdue, 
although  payment  has  not  been  demanded,  it 
is  no  longer  a  negotiable  inBtrnment.  But  a 
promiaaory  note  payable  on  demand  it  intended 
to  be  a  continuing  security." 

Be  added: 

"It  is  quite  unlike  a  dieck,  which  is  intended 
to  be  presented  speedily." 

In  another  such  later  case,  Qripps  v.  Davis, 
supra,  decided  in  1843,  which  was  an  action 
by  indorsees  against  the  maker  of  several 
promissory  notes,  one  due  at  three  months 
and  the  others  on  demand,  the  court  held  a 
plea  of  payment  bad  for  not  showing  dis- 
tinctly that  the  notes  were  overdue  when 
indorsed  to  plaintUts.    Baron  Parke  said: 

"But  may  not  a  bill  or  note  payable  on  de- 
mand be  indorsed  over;  there  being  nothing  on 
the  face  of  it  to  show  that  it  is  overdue?  The 
reason  why  a  party  who  takes  an  overdue  bill 
or  note  takes  it  with  all  equities  is  because  on 
the  face  of  it  it  carries  snspidon;  that  does 
not  apply  to  the  case  of  a  bill  or  note  payable 
on  demand." 

E<ven  in  Heywood  v.  Watson,  decided  In 
1828  (prior  to  Norton  v.  EUam),  plalntlfls 
sued  as  indorsees  of  a  demand  note  dated 
February  10,  1824,  and  Indorsed  by  the 
payee  to  plaintiffs  before  June,  1826;  the 
precise  date  of  ench  indorsement  not  being 
shown.  It  was  held  that  plaintiffs  were 
entitted  to  recover.  The  conrt,  throoxb 
Parke,  J.,  aald: 

"The  action  is  brought  on  a  note  payable  to 
order,  and  indorsed  to  the  plaintiffs,  who  have 
a  clear  right  to  sue.  It  bias  been  urged  that 
they  should  have  inquired  into  the  circumstances 
attending  the  making  of  the  note;  but  they 
had  no  notice  of  those  circumstances,  nor  any 
ground  of  suspicion  to  pat  them  on  inquiry ;  for, 
though  the  note  was  made  in  1824,  it  was  pay- 
able aa  demand,  and  therefore  could  not  be 
esteemed  overdue  till  demand  had  been  made." 

In  Olasscock  t.  Balls  (1889)  Lord  Esher 
said: 

"In  this  ease  the  plaintiff  sues  the  maker  of 
a  promissory  note  payable  on  demand  as  in- 
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dorsee.  It  was  admitted  that  the  plaintifl  was 
indorsee  of  the  note  for  value  without  notioe  of 
anything  that  had  occurred.  The  plaintiff  caa- 
uot  be  said  to  have  taken  the  note  when  over- 
due, because  it  was-  not  shown  that  payment 
was  ever  appUed  for,  and  the  cases  show  that 
such  a  note  is  not  to  be  treated  aa  overdue 
merely  because  it  is  payable  on  demand  and 
bears  date  some  time  back.  Under  snch  cir- 
cumstances prima  fade  the  indorsee  for  value 
without  notiee  is  entitled  to  recover  on  the 
note." 

In  Nash  v.  De  Freville  (1900),  under  some- 
what complicated  facts,  the  equities  of  in- 
dorsees were  upheld  as  being  superior  to 
those  of  the  maker  of  demand  notes,  into 
whose  hands  the  notes  had  returned  under 
circumstances  which  were  held  to  show  no 
payment  by  him  at  that  time  of  any  fresh 
consideration  for  them.  It  was  held  that  at 
the  time  of  his  reacquisitlon  of  the  notes 
sued  on  by  the  indorsees  they  had  matnred, 
not  because  they  were  demand  notes  and 
tiierefore  matoK  trom  date  of  delivery,  but 
because  of  a  prior  demand  by  the  payee  for 
payment,  and  payment  to  him  by  the  maker 
in  the  form  of  renewal  notes,  the  old  notes 
being  left  in  payee's  hands,  prior  to  the  in- 
dorsement. The  notes  had  been  delivered 
under  an  agreement  that  they  were  not  to  be 
negotiated,  and  the  three  original  notes  had 
been  taken  up  from  the  indorsees  by  the 
payee,  witb  bis  worthless  check,  fraudulently 
given  to  the  indorsees  by  the  payee,  than 
whom,  it  was  held,  the  maker  had  no  higher 
rights  as  against  the  indorsees.  The  con- 
clusion was  that  In  so  receiving  back  the 
notes  the  maker  did  not  give  fresh  value 
for  them,  and,  even  If  be  did,  the  notes,  as  to 
him,  and  because  of  such  demand  and  pay- 
ment, were  then  overdue,  and,  under  the  cir- 
cumstances, the  indorsees  were  entitled  to 
recover.  That  case  involved  a  discussion  of 
'  several  provisions  of  the  Bills  of  Exchange 
Act  of  1882  (45  &  46  Vict.  c.  61). 

Possibly  the  above-cited  and  other  Ehig- 
lish  decisions  on  facts  more  analogous  to 
those  which  the  record  In  this  case  presents 
were  overlooked  by  this  court  in  preparing 
the  opinion  in  Cook  v.  Cook,  or  possibly  they 
were  not  considered  pertln«it  to  the  issue 
then  under  treatment  by  this  court. 

Whatever  may  have  been  the  rule  of  the 
common  law  as  between  the  original  parties 
to  demand,  paper,  the  fair  effect  of  the  Eng- 
lish decisions,  excepting,  perhaps,  those  gov- 
erned by  the  Bills  of  Exchange  Act  of  1882 
(Edwards  v.  Walters,  [1896]  2  Ch.  157),  prior 
to  which  "the  law  merchant  formed  part  of 
the  common  law  of  England,"  appears  to  be 
"that  a  note  payable  on  demand  Is  not  to 
be  considered  as  overdue  at  the  time  of  Its 
delivery  so  as  to  deprive  a  subsequent  pur- 
chaser of  the  protection  given  by  the  law 
merchant  to  bona  fide  purchasers  of  nego- 
tiable notes  before  maturity."  Note  to  Bank 
V.  Electric  Co.,  24  Qnt  L.  Bep.  57,  set  out  in 
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Ann.  Oai.  1012A^  476  et  sea.  Said  note  de- 
clares also  that  the  authorities  "almost  unan- 
imously" are  to  that  effect,  and  under- 
takes to  support  the  statement  by  citation  of 
5  above-mentioned  English  cases,  and  of  25 
cases  from  16  American  States,  and  of  Mit- 
chell T.  Oatchings  (C.  C.)  23  Fed.  710,  and 
of  Paine  v.  Railroad  Co.,  118  p.  S.  152,  6 
Sup.  Ot  1019,  30  li.  £3d.  193.  A  complemen- 
tary rule,  as  stated  in  the  same  note.  Is: 

"But  a  promissory  note  payable  on  demand  ia, 
as  a  general  rule,  held  to  be  overdue  so  as  to 
subject  any  one  taking  it  to  all  defenses  to 
which  it  would  be  open  in  the  hands  of  the 
payee,  unless  it  is  transferred  within  a  rea- 
sonable time  after  its  date." 

In  support  of  that  statement  said  note 
cites  27  cases  from  14  American  States.  To 
the  same  effect  are  7  Cyc.  p.  972,  and  cases 
dted  in  note  18,  and  8  Corpus  Juris,  408,  and 
cases  dted  in  note  90. 
.  What  is  a  reasonable  time,  under  all  the 
facts  and  circumstances  of  the  case^  is  some- 
times a  question  of  law  for  the  court,  and 
sometimes  a  question  of  fact  ft>r  the  Jury, 
under  a  proper  charge  of  the  court  Jordan 
V.  Wheeler,  20  Tex.  890 ;  Chambers  v.  Hill,  26 
Tex.  473 ;  Nichols  v.  Blackmore,  27  Tex.  S87 ; 
7  Oyc.  976,  and  cases  cited  in  note  25 ;  8  C. 
J.  406,  note  93  and  page  1070,  note  67.  < 

In  support  of  the  foregoing  general  condu- 
sions  I  quote  from  Tarious  decisions,  and 
dte  additional  authorities,  as  follo'ws: 

Upon  the  subject  here  under  considera- 
tion the  Supreme  Court  of  the  United  States 
has  said:' 

"The  rule,  as  to  ordinary  negotiable  paper, 
payable  on  demand.  Is  that  it  is  not  due,  with- 
out demand,  until  after  the  lapse  of  a  reason- 
able time  within  which  to  make  demand;  and 
what  the  length  of  that  reasonable  time  is  may 
vary  according  to  the  drcumstances  of  particu- 
lar cases,  and  must  be  governed  very  largely 
by  the  intentions  of  the  parties,  as  manifested 
in  the  character  of  the  paper  itself  and  the 
purposes  for  which  it  is  known  to  have  been 
created  and  put  in  circulation."  Morgan  y. 
United  States,  113  U.  S.  501,  5  Sup.  Ct.  598, 
28  L.  Ed.  1044. 

"In  this  country  a  promissory  note  payable  on 
demand  has  always  been  held  to  be  overdue, 
so  as  to  subject  any  one  taking  it  to  all  de- 
fenses to  which  it  would  be  open  in  the  hands 
of  the  payee,  unless  transferred  within  a  rea- 
sonable time  after  its  date;  and  what  is  rea- 
sonable time  is  a  question  of  law,  depending 
upon  all  the  circumstances  of  the  particular 
case."  Paine  v.  Railroad  Co.,  118  U.  S.  160,  6 
Sup.  Ct.  1023,  30  L.  Ed.  198. 

"In  the  case  of  a  bill,  note,  or  check  payable 
on  demand,  no  exact  day  of  payment  is  fixed  in 
the  instrument.  The  general  rule  is  that  it 
must  be  presented  for  payment  within  a  rea- 
sonable time,  having  in  view  ordinary  business 
usages  and  the  purposes  which  paper  of  that 
class  is  intended  to  subserve.  The  term  'over- 
due,' as  applied  to  a  demand  bill  of  exchange, 
is  used  in  different  connections,  in  each  of  which 
it  has  a  different  meaning;    and   the  failure 


to  keep  these  distinctioBS  in  mind  has  perhaps 
led  to  some  misapprehension  regarding  the  pres- 
ent case.  Sometimes  it  is  used  in  reference  to 
a  right  of  action  against  a  drawer  or  indorser. 
In  that  connection  a  bill  is  not  overdue  until 
presented  to  the  drawee  for  payment,  and  pay- 
ment refused.  Sometimes  the  term  is  used  in 
considering  whether  an  indorser  has  been  re- 
leased by  a  failure  of  the  holder  to  present  the 
bill  for  payment,  and  to  give  the  indorser  no- 
tice of  its  dishonor  within  a  reasonable  time. 
Again,  the  term  it  applied  to  a  iiU  lohich  ha* 
come  into  the  hands  of  an  indorser  so  long  after 
its  issue  as  to  charge  him  with  notice  of  itt 
dishonor,  and  thus  subject  it  in  his  hands  to 
the  defenses  which  the  drawer  had  against  it 
in  the  hands  of  the  assignor.  It  is  in  this  last 
connection  that  the  term  'overdue'  is  considered 
in  the  present  case.  That  in  this  case  a  bill  may 
be  said  to  be  overdue,  although  it  has  never 
been  in  fact  presented  to  the  drawee  for  pay- 
ment, is  recognized  everywhere  throughout  the 
books,  and  will  be  apparent,  we  think,  on  a  mo- 
ment's reflection.  Suppose  a  draft  has  been 
held  by  the  payee  five  years,  without  ever  hav- 
ing been  presented  to  Uic  drawee  for  payment, 
and  is  then  indorsed  to  another  party.  It 
would  not  be  due  so  as  to  give  a  right  of  action 
against  the  drawer,  because  his  contract  is  only 
to  pay  in  case  it  is  not  paid  by  the  drawee  on 
presentation.  But  there  would  be  no  doubt  that 
it  would  be  overdue  or  dishonored,  so  as  to 
charge  it  in  the  hands  of  the  indorsee  with  any 
defenses  which  the  drawer  had  against  it  in 
the  bands  of  the  payee,  although,  when  he  took 
it,  it  had  never  been  presented  for  payment. 
The  retention  of  a  demand  draft  so  long  a  time 
without  presentment,  when  no  defense  exists 
against  it,  is  so  unusual  and  contrary  to  busi- 
ness usages  that  this  circumstance  would  be 
held  to  charge  the  indorsee  with  notice  when 
he  purchased  the  draft  that  it  was  dishonored. 
The  lapse  of  time  would  in  such  case  be  so 
great  as  to  put  a  purchaser  upon  inquiry  as 
to  the  reason  why  it  was  still  outstanding  and 
unpaid.  The  cases  are  almost  innumerable  in 
which  it  has  been  held  that  paper  payable  on 
demand  had  been  outstanding  so  long  when 
transferred  as  to  be  deemed  overdue  and  dis- 
honored, so  as  to  subject  it,  in  the  hands  of 
the  purchaser,  to  any  defenses  which  the  maker 
or  drawer  had  against  it  in  the  hands  of  the 
payee ;  and  in  none  of  these  cases  is  the  question 
whether  or  not  the  paper  had  been  before  the 
transfer  presented  for  payment  to  the  maker  or 
drawee  referred  to  as  at  all  material.  •  •  • 
That  in  determining  whether  on  indorsee  took 
a  demand  note  or  bill  as  dishonored  and  over- 
due paper,  subject  to  all  equities  or  defenses,  the 
test  ia  the  length  of  time  it  has  been  outstand- 
ing, and  not  whether  it  has  in  fact  been  present- 
ed for  payment,  may  be  illustrated  in  another 
way.  Suppose  a  draft  had  in  fact  been  present- 
ed for  payment,  and  payment  refused,  on  the 
very  day  it  was  issued ;  it  would  then  be  ocer- 
due  as  to  the  drawer,  so  that  an  action  would 
then  lie  against  him.  But  suppose,  immediately 
after  such  presentation,  and  on  the  same  day, 
the  holder  should  indorse  the  draft  to  another, 
who  took  it  in  good  faith,  for  value,  without  no- 
tice of  this  actual  dishonor;  clearly  nuih  in- 
dorsee wovld  not  take  it  as  overdue  paper,  sub- 
ject to  the  equities  or  defenses  against  it  in 
the  hands  of  the  former  holder,  beeaose,  a  rao- 
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totuMe  time  for  tU  preaentatkm  not  having  eai- 
pirtd,  there  was  nothing  to  put  him  upon  in- 
quiry, or  to  charge  him  with  notice  of  auch  eq- 
Dittea.  Himmelman  v.  Hotaling,  40  OaL  111 
[6  Am.  Bep.  600].  In  fact,  in  determining 
whether  an  indorsee  takes  auch  paper  aa  over- 
due paper,  subject  to  anch  defenaea  or  equities, 
the  question  of  actual  demand  end  dishonor  doea 
not  enter  into  the  discuasion.  The  point  of 
inquiry  is:  Had  the  paper  been  outstanding  so 
long  after  its  date  as  to  put  the  purchaser  upon 
inquiry,  and  diarge  him  with  notice  that  there 
is  some  defense  to  it?  In  view  of  the  well- 
known  fact  that  bills  of  exchange  are  not  al- 
ways transmitted  immediately  for  payment,  but 
first  pass  through  the  hands  at  several  inter- 
mediate holders  in  the  ordinary  course  of  busi- 
ness, and  in  other  cases  are  purchased  by  trav- 
elers to  be  carried  with  them  instead  of  cur- 
rency or  coin,  to  be  negotiated  as  occasion  may 
require,  we  are  not  disposed  to  lay  down  any 
narrow  rule  on  this  subject.  But  in  this  case 
we  think  that  the  fact  that  this  draft  was,  with- 
oui  any  eapUuiation  of  the  reaton,  found  out- 
standing nearly  five  months  after  its  date,  fully 
justified  the  trial  court  in  holding  It  overdue 
and  dishonored  when  Jordan  took  it,  so  as  to 
charge  it  in  his  hands,  or  the  hands  of  those 
who  hold  under  him,  with  any  defense  or  set- 
off which  the  drawer  had  against  it  in  the 
hands  of  EMison."  Ia  Due  v.  Bank,  31  Minn. 
S3,  16  N.  W.  426.  (Italics  mine.)  See,  also, 
Brophy  V.  Wilson,  45  Mont.  489,  124  Pac.  510. 

"In  Ehigland  it  has  been  held,  and  such  is 
the  general  current  of  authorities,  that  a  nego- 
tiable note,  payable  on  demand,  does  not  become 
overdue  by  mere  lapse  of  time,  so  as  to  let  in 
the  maker  to  an  equitable  defense  at  the  suit 
of  the  indorsee.  Barough  y.  White,  4  B.  &  C. 
836;  8.  c,  10  E.  C.  Ia  R.  345.  Something 
more  than  lapse  of  time  must  be  brought  to 
the  knowledge  of  the  indorser  to  charge  him 
with  the  equities  of  the  original  parties.  The 
obvious  policy  of  this  role  is  to  make  this  species 
of  paper  at  all  times  a  safe  circulating  medium, 
and  placing  it  uiton  the  same  footing  of  other 
negotiable  paper  before  maturity.  In  the  case 
of  Brooks  et  al.  v.  Mitchell,  9  Mees.  &  Wels. 
14,  it  was  held  that  a  note  payable  on  demand, 
with  interest,  made  in  1824,  and  indorsed  to 
the  defendant  in  1838,  and  upon  which  no  in- 
terest had  been  paid  for  three  years  immediate- 
ly preceding  the  indorsement,  was  not  subject 
to  an  equitable  defense  tM  between  the  original 
parties.  It  was  urged  in  that  case  that  the 
nonpayment  of  interest  for  three  years  was  suf- 
ficient to  put  the  indorsee  upon  inquiry.  But; 
Parke,  B.,  expressing  the  opinion  of  the  court, 
said:  'I  cannot  assent  to  the  arguments  urged 
in  behalf  of  the  plaintiffs.  If  a  promissory  note 
payable  on  demand  is  after  a  certain  time  to  be 
treated  as  overdue,  although  payment  has  not 
been  demanded,  it  is  no  longer  a  n^otiable  in- 
strument; but  a  promissory  note,  payable  on 
demand,  is  intended  to  be  a  continuing  security.' 
In  this  country  the  rule  is  somewhat  modified, 
and  the  general  doctrine  is  that  a  promissory 
note  payable  on  demand,  unless  indorsed  within 
a  reasonable  time,  is  considered  overdue  and  dis- 
honored. [Citing  cases.]  And  what  that  rea- 
sonable titae  is,  is  a  question  for  the  determina- 
tion of  the  court  upon  the  facts  of  each  partic- 
ular case."     Carll  v.  Brown,  2  Mich.  401. 

"In  the  late  case  of  Barough  v.  White  (6 


DowL  ft  RyL  379)  all  the  'judges  concurred 
expressly  in  saying  that  such-  a  note  cannot  be 
considered  as  didionored  till  it  is  demanded  and 
payment  refused;  and  they  put  themselves  on 
its  being  a  continuing  note  upon  its  face.  When 
I  say  all  the  judges,  I  speak  iMurticularly  of  the 
report  in  Dowl.  &  Ryl.  The  same  case  is  re- 
ported in  4  Barn.  &  Cress.  825,  where  Little- 
dale,  J.,  alone,  is  made  expressly  to  declare 
that  as  the  true  rule,  though  I  think  what  Bay- 
ley  and  Holroyd,  JJ.,  are  there  made  to  say 
comes  pretty  mu<ji  to  the  same  thing."  Wethey 
V.  Andrews,  3  Hill  (N.  T.)  682. 

"Obancellor  Kent  says:  'But  it  has  been  a 
question,  when  a  note  payable  on  demand  is  to 
be  deemed  a  note  out  of  time,  so  as  to  subject 
the  indorsee,  upon  a  subsequent  negotiation  of 
it,  to  the  operation  of  the  rule.  When  the  facts 
and  circumstances  are  ascertained,  the  reasona- 
bleness of  time  is  a  matter  of  law,  and  every 
case  will  depend  upon  its  special  drcmnstances.' 
•  •  •  In  Wethey  v.  Andrews,  3  Hill  [N.  Y.] 
582,  Justice  Cowen  refers  to  the  English  au- 
thorities and  case^  and  appears  to  ground 
what  he  says  upon  what  he  presumes  to  be 
the  law  in  En^and.  He  says:  'The  cases  fur- 
nish no  principle  for  fixing  the  time  with  ex- 
actness, when  a  negotiable  note  payable  on  de- 
mand shall  be  deemed  dishonored,  so  as  to  let 
in  a  defense  against  one  to  whom  it  has  been 
negotiated.'  *  •  *  We  are  aware  that,  as  a 
general  rule,  where  all  the  facts  are  entirely 
undisputed,  what  is  a  reasonable  time  seems  to 
be  a  question  of  law  [citing  coses];  but  in  a 
case  like  the  present,  involving  vtirious  consid- 
erations, and  particularly  the  laws  of  a  sister 
state,  it  appears  to  us  that  this  question  should 
have  been  submitted  to  the  jury  under  proper 
instructions  from  the  court."  Barbour  v.  Fnl* 
lerton,  36  Pa.  105. 

"When  a  note,  payable  on  demand,  is  to  be 
deemed  out  of  time,  so  as  to  subject  the  holder 
to  the  operation  of  this  rule,  is  a  question  of 
law,  to  be  determined  by  the  circumstances  of 
each  case.  There  is  no  certain  rule  on  the  sub- 
ject, nor  is  there  any  certain  rule  prescribing 
the  precise  time  in  which  it  must  be  presented 
for  payment.  Circnmstances  must  control  this 
also.  3  Kenfs  Com.  91."  Stewart  v.  Smith, 
28  III.  397. 

"The  second  point  raised  presents  a  ques- 
tion often  brought  to  the  consideration  of  the 
court,  and  upon  which  no  very  well-defined  and 
precise  rule  of  a  general  character  has  been 
adopted.  The  general  doctrine  is  sufficiently 
well  settled,  that  as  to  a  promissory  note  pay- 
able on  demand  payment  is  to  be  demanded 
in  a  reasonable  time;  and,  if  not  demanded 
within  such  time,  it  is  deemed  overdue  and  dis- 
honored. But  what  is  a  reasonable  time,  with- 
in which  such  demand  must  be  made,  can  be 
said  to  have  been  ruled  only  in  reference  to 
particular  cases,  as  they  have  occurred.  The 
question  has  arisen  in  two  classes  of  cases ;  the 
one  as  to  what  was  a  reasonable  time  to  make 
such  demand  in  order  to  charge  an  indorser; 
and  the  other,  like  that  in  the  case  before  us, 
as  to  the  length  of  time  in  which  a  note,  paya- 
ble on  demand  and  remaining  unpaid,  would  be 
held  to  be  dishonored  and  subject  to  those 
grounds  of  defense  which  would  have  been  open 
to  the  maker  in  a  suit  by  the  payee.  •  •  • 
Without  attempting  to  prescribe  any  precise 
limit  beyond  which  such  a  note  must  be  heU* 
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to  be  dishoDOired,  tlie  court  are  of  the  opinion 
that  the  term  of  one  month,  as  stated  in  the 
instruction  to  the  jury,  was  sufficiently  restrict- 
ed in  point  of  time,  and  that,  if  the  note  was 
transferred  to  the  plaintifE  within  that  period, 
it  was  not  a  dishonored  note."  Banger  v.  Gary, 
1  Mete.  (Mass.)  368. 

"In  this  state,  a  note,  payable  on  demand,  may 
be  sued  immediately.  To  decide  that,  on  such  a 
note,  when  made  payable  to  bearer,  or  the  or- 
der of  the  payee,  such  a  defense  can  avail  the 
maker,  unless  it  is  indorsed  immediately,  would 
destroy  its  negotiability.  From  the  case  of 
Barough  ▼.  White,  4  Barn.  &  Cress.  325,  it  is 
very  clear  the  note  would  not  be  considered  as 
overdue  in  England.  In  that  case  Littledale, 
J.,  thought  such  a  note  could  not  be  considered 
as  overdue,  unless  some  evidence  was  given 
that  payment  had  been  demanded  and  refused. 
The  rule  as  settled  in  Massachusetts  appears  to 
be  the  true  and  rational  one,  that,  as  it  relates 
to  the  negotiability  of  notes  payable  on  demand, 
and  in  questions  between  the  indorsee  and  in- 
dorser  and  between  the  indorsee  and  maker, 
they  are  to  be  considered  as  payable  in  a  rea- 
sonable time,  and  what  is  a  reasonable  time 
is  a  question  of  law,  to  be  decided  by  the  court, 
on  the  facts  which  may  be  found  by  the  jury." 
Dennett  v.  Wyman,  13  Tt.  486. 

"The  note,  against  the  misapplication  of  which 
our  aid  is  invoked  in  this  cause,  is  payable  on 
demand  with  interest,  and  was  received  for 
value  by  the  defendants,  Tredick,  Stokes  & 
Co.,  as  they,  aver  and  admit  in  their  answer, 
about  13  months  after  its  issue  and  date.  In 
England,  it  would  seem,  such  a  note,  indicating, 
it  is  said,  on  its  face,  a  permanent  loan  or 
credit,  is  not  deemed  to  be  overdue  during  the 
period  of  legal  limitation  without  some  evi- 
dence that  payment  has  been  demanded  and  re- 
fused. Byles  on  Bills,  131,  164,  165.  This  is 
not,  however,  the  law  of  this  country;  but 
such  a  note  is  here  held  to  be  overdue  when 
it  has  run  a  reasonable  time  from  its  issue  or 
date ;  so  that,  if  it  be  negotiated  after  that  time, 
the  maker  is  let  into  proof  of  any  equities  in 
defense  to  an  action  of  the  indorsee  upon  it 
of  which  be  might  have  availed  himself  against 
the  original  payee."  Atiantic  Co.  v.  Tredick, 
6  B.  I.  171, 

"The  length  of  time  that  a  note  may  remain 
due  before  this  suspicion  of  its  soundness  at- 
taches to  it  depends  upon  circumstances  not  very 
clearly  defined.  But  it  would  be  doing  violence 
to  the  decisions  on  this  point,  in  this  state  and 
elsewhere,  if  we  were  to  say  that  as  between 
mercantile  men,  not  shown  to  be  residing  at  a 
gieat  distance  from  each  other,  and .  with  no 
impediments  to  easy  and  frequent  communica- 
tion disclosed 'in  the  case,  this  note  was  not 
overdue  and  dishonored  at  a  period  as  early 
at  least  as  that  at  which  it  was  negotiated. 
From  the  14th  of  December  to  the  1st  of  the 
following  August  is  such  a  length  of  time  for 
a  note  of  this  description  to  remain  due  that 
the  purchaser  might  well  have  been  put  upon 
his  inquiry  as  to  the  circumstances  of  its  origin 
and  its  history,  and  be  adjudged  to  have  taken 
it  with  a  full  knowledge  of  them,  and  with  all 
the  disadvantages  and  risks  attending  the  pur- 
chase of  dishonored  paper.  Franklin  v.  March, 
6  N.  H.  364  [25  Am.  Dec.  402];  Emerson  v. 
Crocker,  6  N.  H.  169,  and  cases  there  cited.'' 
Carlton  v.  BaUey,  27  N.  H.  230. 


"Tlie  authorities  are  agreed  that  a  demand 
note  falls  due  within  a  reasonable  time  after 
its  malting.  What  is  a  reasonable  time  depends 
ui>on  all  the  facts  and  circumstances  surround- 
ing the  running  of  such  time.  If  the  length  of 
time  the  note  had  been  outatanding,  taken  in 
connection  with  all  the  other  facts  and  circum- 
stances, would  justify  a  reasonable  presumption 
in  the  mind  of  the  indorsee  at  the  time  of  the 
indorsement  that  payment  upon  the  note  had 
been  refused,  or  would  be  refused  if  demand 
were  made,  then  the  indorsee  takes  the  note 
aa  dishonored;  otherwise  not.  'The  demand 
must  be  made  in  a  reasonable  time,  and  that 
will  depend  upon  the  circumstances  of  the  case 
and  the  situation  of  the  parties.'  Losee  v. 
Dunkin,  7  Johns.  (N.  X.]  70,  6  Am.  Dec.  245." 
Bank  v.  Mining  Co.,  17  Colo.  App.  462,  6S 
Pac.  981.  See,  also,  Tomlinson  Carriage  Co. 
V.  Kinsella,  31  Conn.  268. 

"The  rule  in  this  country  is  that  a  note  pay- 
able on  demand  is  overdue  for  the  purposes 
of  negotiation  unless  it  is  negotiated  within  a 
reasonable  time ;  and  what  constitutes  such  rea- 
sonableness of  time  cannot  be  determined  by  any 
fixed  and  exact  rule,  but  most  depend  upon 
the  ctrcnmstances  of  each  ease.  1  Para.  Notes 
&  Bills,  876-379;  Herrick  v.  Woolverton,  41 
N.  Y.  681  [1  Am.  Rep.  461]) :  CarU  v.  Brown, 
2  Mich.  401 ;  ♦  •  •  1  Daniel,  Neg.  Inst  U 
607,  60&  Whether  what  is  reasonable  time 
is  a  question  of  law  for  the  court  or  a  ques- 
tion of  fact  foi^  the  jury  is  n  matter  which 
has  been  a  good  deal  ciJntroverted ;  but  undoubt- 
edly the  better  view  is  that  it  is  a  mixed  ques- 
tion of  law  and  fact,  and  that,  except  where 
the  facts  are  few,  simple,  and  undisputed,  in 
which  caae  the  court  shall  decide,  it  should  be 
left  to  be  decided  by  the  jury  under  the  direc- 
tion of  the  court,  upon  the  particular  circmn- 
stances  of  the  case.  1  Daniel,  Neg.  Inst,  i 
612;  1  Pars:  Notes  &  Bills,  269;  Wyman  ▼. 
Adams,  12  Gush.  [Mass.]  210,  214.  We  think 
the  question  of  reasonable  time  in  the  case  at 
bar  is  a  question  for  the  jury  under  instruc- 
tions from  the  coort."  Bacon  ▼.  Harris,  16  R. 
I.  599,  10  Ati.  647. 

For  compilations  of  cases  Involving  various 
periods  of  time,  running  from  one  day  to 
six  years  or  more,  see  Tiedeman  on  Com. 
Paper,  i  296;  Ann.  Gas.  1912A,  note  page 
476;  7  Cyc.  850,  note  98. 

Under  an  Arkansas  statute  on  the  subject 
of  reasonable  time,  and  on  an  Issue  as  to 
whether  plaintiff  was  the  holder  "in  due 
course"  of  a  demand  note,  the  question  was 
held  to  be  one  for  the  Jury.  In  re  Phllpott's 
Estate,  169  Iowa,  555,  151  N.W.  825,  Ann. 
Caa  ldl7B,  839.  See,  also,  Kerby  v.  Wade. 
101  Ark.  643,  142  S.  W.  1121,  and  authorities 
there  cited. 

"  'A  reasonable  time  must  elapse  before  mere 
nonpayment  dishonors  the  bill  or  note.  What 
this  time  is  has  not  been,  and  cannot  be,  fixed 
by  any  definite  and  precise  rule.  One  day's  de- 
lay of  paper  on  demand  certainly  would  not 
dishonor  it;  five  years  certainly  would.  And 
in  each  case  how  many  days,  or  weeks,  or 
months  are  requisite  for  this  effect  must  depend 
upon  the  test  whether  so  long  a  time  has  elapsed 
that  it  must  be  inferred  from  the  partiodar 
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circniBstanceB  and  tbe  geaaial  oonduot  of  bun- 
ness  men,  both  of  which  should  be  considered, 
that  the  paper  in  question  must  have  been  in- 
tended to  be  paid  within  this  period,  end.  If  not 
paid,  must  have  been  refused.' "  Parsons  on 
Notes  &  Bills,  263,  264,  quoted  approvingly 
in  Daniel  on  Meg.  Insta.  (0th  Bd.)  p.  776, 
note  67. 

The  same  note  quotes  at  length  firom  La 
Due  V.  Bank,  31  Minn.  33,  16  N.  W.  426, 
supra,  which,  as  above  shown,  makes  Im- 
portant distinctions  In  the  rules,  based  upon 
the  relations  of  parties  to  the  transactions. 

For  an  Interesting  discussion  Involving 
euch  distinctions,  see,  also,  the  three  oi>la- 
ioBs  In  Herrick  v.  Woolverton,  supra,  in 
vtrhlch  two  judges  dissented  without  writing. 

"All  the  text-writers  and  the  adjudiocted  cases 
tell  us  that  a  bill  payaU*  at  sight,  or  at  a  fixed 
time  after  sight,  or  on  demand,  and  a  note  pay- 
able  on  demand,  must  t>e  presented  for  accapt- 
aBce  or  payment,  as  the  case  may  be,  'within 
a  reasonable  time.'  But  in  determining  what 
is  reasonable  time  we  are  left  a  riddle  which 
it  is  difBcnlt  to  aotre.  •  •  *  And  an  eminent 
jurist  baa  said  in  respect  to  the  time  within 
which  it  is  necessary  to  present  for  payment  a 
note  payable  on  demand  in  order  to  charge  an 
indorser  that  'it  depends  npan  so  many  cir- 
cnmstances  to  determine  what  is  a  reasonable 
time  in  a  i>articular  case  that  one  decision  goes 
but  little  way  in  establishing  a  precedent  for 
another.' "  Daniel  on  Negodable  Instruments 
(5th  Ed.)  S  604. 

"What  is  reasonable  time  must  depend  upon 
the  circumstances,  and  in  many  cases  upon 
the  time,  the  mode,  and  the  place  of  receiving 
the  bills,  upon  the  relathms  of  the  partiM  be- 
tween whom  the  question  arises."    Id.  i  60&. 

"It  was  formerly  held  that  a  bill  or  note  pay- 
able on  demand,  or  at  sight,  was  never  over- 
due, so  as  to  let  in  the  equities,  until  there  had 
been  a  demand.  But  the  better  and  more  mod- 
em rnle  is  that  the  demand  must  be  made  with- 
in a  reasonable  time  after  the  date  of  the  note, 
in  Order  to  claim  the  rights  of  a  bona  fide  hold- 
er. And  if  the  bill  or  note  is  transferred  with* 
in  a  reasonable  time,  the  transferee  is  not  charg- 
ed with  constructive  notice  of  the  actual  dis- 
honor of  the  paper.  It  has  been  held  that  what 
is  reasonable  time  in  this  connection  is  a  qucs- 
tion  for  the  court  to  determine.  It  has  also  been 
held  to  be  a  question  of  fact  for  the  jury,  and 
also  a  mixed  question  of  fact  and  law.  Proba- 
bly, under  varying  circumstances,  each  of  these 
propositions  will  find  application."  Ticdeman 
on  Commercial  Paper,  8  296. 

See,  also,  Tiedeman  on  Bills  and  Notes,  I 
108. 

"Note  payable  on  demand  is  regarded  by  the 
best  writers  as  a  continuing  security,  especially 
if  given  for  a  loan  or  payable  "with  interest,* 
and  the  rules  of  the  last  two  paragraphs  do 
not  apply;  but  it  will  be  a  question  for  the 
jury  on  all  the  facts  whether  the  presentment 
was  reasonable  or  not.  (Sharswood's  Byles, 
888.)  The  authorities,  however,  are  in  irrecon- 
cilable conflict,  and  the  question,  when  it  arises 
in  any  particular  state,  should  be  examined  in 
the  light  of  the  decisions  of  that  state."  Morse, 
Banks  and  Banking  (5th  Bd.)  J  268. 


.  BAST  COAST  QU>  CX3. 

s.w.) 

It  is  declared  In  Sam  v.  Ludtke  (CIt.  App.) 
208  S.  W.  88,  by  our  Court  of  Civil  Appeals 
for  the  First  Supreme  Judicial  District: 

••It  is  stated  in  Cyc.  vol.  7,  pp.  847,  848,  that 
while  some  courts  hold  that  a  demand  is  neces- 
sary to  start  the  running  of  the  statnte  of  lim- 
itation against  a  demand  obligation,  or  at  least 
that  the  payee  must  have  a  reasonable  time 
to  make  demand  before  the  statute  becomes 
operative,  most  of  the  courts  have  held  that 
paper  payable  on  demand  is  due  immediately, 
and  the  statute  of  limitation  begins  to  run 
from  the  date  of  the  paper." 

The  question  there  before  the  court  was 
one  of  limitation,  so  It  was  not  necessary  or 
appropriate  for  that  court  to  quote  further; 
but  In  the  present  case  it  Is  pertinent  to  ob- 
serve that  the  same  volume  (pages  849  and 
850),  uAder  the  heading  of  "Maturity  for 
Purposes  of  Transfer,"  says  also: 

"In  some  cases  it  has  been  held  that  paper 
payable  on  demand  is  not  overdue  for  the  pur- 
pose of  transfer,  so  as  to  make  the  transferee 
a  purchaser  after  maturity,  until  after  a  de- 
mand has  been  made  [note  95,  citing  the  Eng- 
lish cases,  Barough  v.  White  and  Brooks  v. 
Mitchell,  supra],  and  some  have  held  that  it 
is  overdue  immediately  after  it  is  issued.  Most 
of  the  courts,  however,  hold  that  it  is  not  over- 
due for  the  purpose  of  transfer  until  after  the 
lapse  of  a  reasonable  time,  and  that  it  is  then 
overdue  [note  97,  citing  numerous  cases].  What 
is  a  reasonable  time  depends  upon  circumstances 
of  the  particular  case,  such  as  the  form  of  the 
instrument,  local  usages,  the  interest  of  the 
parties,  etc.,  and  ordinarily  is  a  question  of 
law  for  the  court." 

The  quoted  text  Is  followed  by  a  note 
citing  several  cases  holding  that  the  Issue 
as  to  whether  a  reasonable  time  has  elapsed 
Is  a  question  of  law  for  the  court,  and  sev- 
eral cases  holding  that  said  question  was 
one  for  the  Jury. 

In  England,  in  Canada,,  and  In  various 
American  states,  the  question  here  involved, 
and  others  akin  to  it;  seem  to  be  controlled 
at  present  by  statutes  which  clear  up  various 
questions  which  long  have  vexed  the  courts 
of  two  continents  and  have  caused  much  an- 
noyance In  the  commercial  world. 

As  related  to  the  time  of  maturity  of  de- 
mand paper  and  the  rights  of  an  Indorsee, 
the  distinction  between  checks  or  drafts  and 
promissory  notes  Is  one  to  which  numerous 
decisions  and  some  text-writers  have  advert- 
ed, but  that  distinction  seems  not  to  have 
been  fully  worked  out  and  applied  generally. 
It  is  a  distinction  worthy  of  careful  con- 
sideration which  I  have  not  been  able  thus 
far  to  complete. 

Upon  the  whole,  and  In  view  of  the  status 
of  the  question  as  It  existed  at  common  law, 
and  as  reflected  by  the  decisions  of  American 
courts,  and  particularly  in  view;  of  our 
statute  adopting  the  common  law  (R.  S.  art. 
5492,  2  Cam.  Laws,  177 ;  Act  Jan.  20,  1840),  I 
am  not  content  finally  to  refuse  the  writ  of 
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error  now  here  songht,  thereby  peremptorily 
denying  the  Indorsee  relief  In  great  measure. 
Alternatively,  I  am  of  the  opinion  that 
the  mo^on  and  also  the  writ  of  error  should 
be  granted,  and  the  cause  set  down  for 
oral  argument,  and  that,  thereafter,  this  court 
should  definitely  and  fally  declare,  in  a 
written  opinion,  the  law  of  this  case.  .Not 
nnlformly,  yet  in  numerous  Instances  In  this 
court,  many  of  them  being  recent,  wherein 
the  controlling  Issues  unquestionably  were  of 
much  less  general  Importance  and  in  much 
less  confusion,  like  considerations  have  re- 
sulted in  the  granting  of  the  writ  ot  error. 


INTBBNATIONAL  TRAVELERS'  ASS'N  v. 
BRANUM.  (No.  2724.) 

(Supreme  Court  of  Texas.    June  4,  1919.) 

1.  Inbttbancs  <8=>018— Accident  Inbubancb 
— Venue— SrrPDLATiONS. 

Stipulations  between  an  accident  insurer 
and  its  policy  holder  for  exclusive  venue  in  the 
county  of  the  insurer's  residence  do  not  con- 
trol, under  Rev.  St.  1911,  art.  1830,  S|  24,  29, 
and  cannot  be  enforced. 

2.  EviDENCK  «=>126(2),  271(16),  317(8)  — 
Heabsat  —  Res  GESxai  —  Self-Sb^vino 
Statements. 

In  suit  on  an  accident  policy,  testimo.ny 
as  to  statements  of  insured  to  his  wife,  tile 
beneficiary,  and  to  bis  trained  nurse,  about 
having  seen  a  man  burned  up  across  the  street, 
and  about  having  fallen,  all  two  or  three  days 
previously,  as  showing  the  cause  of  insured's 
injury  and  death,  held  inadmissible  as  hearsay, 
while  the  statements  were  self-serving  and  no 
part  of  the  res  gestae. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Suit  by  Anna  C.  Branum  against  the  In- 
ternational Travelers'  Association.  From  a 
Judgment  for  plaintiff,  defendant  appealed 
to  the  Court  of  Civil  Appeals,  which  affirmed 
(169  S.  W.  389),  and  defendant  brings  error. 
Judgments  of  the  trial  court  and  the  Court 
of  Civil  Appeals  reversed,  and  judgment  ren- 
dered for  defendant. 

Eidson  &  Eidson,  of  Hamilton,  and  Seay 
&  Seay,  of  Dallas,  for  plaintiff  in  error. 

Langford  &  Chesley  and  H.  E.  Chesley,  all 
of  Hamilton,  for  defendant  in  error. 

GREENWOOD,  J.  Defendant  in  error 
sued  plaintiff  In  error  to  recover  $5,000,  be- 
sides 12  per  cent  penalty  and  ?1,000  attor- 
ney's fees,  ui>on  a  policy  insuring  Calvin  C. 
Branum  against  accidental  death  In  the  sum 
of  $5,000.  Defendant  In  error  was  the  wife 
of  Calvin  C.  Branum  and  the  beneficiary  in 


the  policy.  Plaintiff  In  error  was  and  is  a 
mutual  assessment  accident  insurance  com- 
pany, organized  tmder  chapter  5,  of  title 
71,  of  the  Revised  Statutes  of  Texas. 

Defendant  in  error  alleged  the  issuance  of 
tlie  insurance  jpolicy  to  Calvin  C.  Branum, 
and  that  while  it  was  In  force — 

"the  said  Calvin  C.  Branum  was  the  involun- 
tary witness  of  an  accidental  fire  in  the  city  of 
Hot  Springs,  Ark.,  in  which  a  helpless  man  was- 
accidentally  burned  to  death;  that  thereby  the 
said  Calvin  C.  Branum,  who  was  of  an  excita- 
ble temperament,  was  greatly  shocked,  ex- 
cited, and  unnerved,  so  that  a  blood  vessel  in 
bis  head  was  ruptured,  and  death  ensued  as  the 
proximate  result  thereof;  •  •  •  that  at  the 
time  the  said  Calvin  O.  Branum  witnessed  said 
fire,  or  shortly  thereafter,  being  in  or  near  hi» 
room  at  the  Great  Northern  Hotel  in  said 
dty,  he  accidentally  fell,  his  body  striking  the 
floor  with  great  force,  and  thereby  a  blood  ves- 
sel in  his  head  was  ruptured,  and  aa  the  di- 
rect result  thereof  he  died  as  before  set  out; 
that  the  death  of  the  said  Calvin  O.  Branam 
was  the  direct  result  of  both  the  great  excite- 
ment caused  by  the  accidental  fire  and  the 
burning  of  the  helpless  man  and  his  accidental 
fall." 

Plaintiff  In  error  filed  a  plea  of  privilege 
to  be  sued  in  Dallas  county,  averring  that 
the  policy  sued  on,  and  the  application  th^e- 
for,  and  Its  by-laws  stipulated  that  all  caus- 
es of  action  on  the  policy  should  be  brought 
in  Dallas  county,  where  its  home  office  was 
located.  The  plea  of  privilege  omitted  to 
state  that  none  of  the  exceptions  existed  In 
this  case  to  exclusive  venue  in  the  county  of 
plaintiff  In  error's  reeidenee.  The  facts  aver- 
red in  the  plea  Were  admitted,  and  the  plea 
was  overruled. 

The  evidence  showed  that  Calvin  C.  Bra- 
num was  a  man  40  years  of  age,  in  robust 
health,  and  of  a  sympathetic,  excitable,  and 
emotional  nature.  On  May  27,  1913,  Calvin 
C.  Branum  was  registered  as  a  guest  at  the 
Great  Northern  Hotel  at  Hot  Springs,  having 
been  assigned  to  room  844.  About  2:30  p.  m., 
on  May  27,  1913,  CaMn  C.  Branum  stated  to 
one  with  whom  he  had  business  that  he  was 
going  to  his  room  to  write  some  letters  be- 
fore train  time,  which  was  5:30  p.  m.  About 
3  p.  m.  on  that  day,  a  building  burned  across 
the  street  from  the  Great  Northern  Hotel, 
and  in  view  of  room  344,  in  which  a  paraly- 
tic was  suffocated.  About  8  or  4  o'clock  in 
the  afternoon  of  May  27,  1913,  Calvin  C. 
Branum  called  at  the  office  of  Dr.  McCray, 
of  Malvern,  Ark.,  which  is  about  22  miles 
from  Hot  Springs,  and  complained  of  lassi- 
tude, headache,  and  impaired  vision.  About 
6:30  o'clock  and  about  9:20  o'clock  in  the 
afternoon  of  May  28,  1913,  Dr.  J.  O.  WalUs 
was  called  to  see  Calvin  C.  Branum  at  Ark- 
adelphia,  Ark.,  which  is  23  miles  from  Mal- 
vern, and  found  him  nervous  and  restless  and 
suffering  from  pains  in  the  head.     On  May 
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80,  191S,  Dr.  W.  C.  lAckey  toood  Mr.  Bra- 
num  at  the  Terminal  Hotel  In  WU  Wortb, 
with  apoplexy  or  hemorrhage  of  the  bratn, 
from  which  he  died  about  11  o'clock  that 
night,  shortly  after  reaching  bis  home  at 
Walnut  Springs. 

Over  the  objection  of  plaintiff  in  error,  de- 
fendant in  error  was  permitted  to.  testify 
that  her  husband  told  her  on  May  29th  or 
May  30th  that  he  saw  a  helpless  man  being 
burned  to  death  at  Hot  Springs,  and  that  in 
coming  from  the  bathroom  he  had  fallen, 
and  remembered  nothing  further  until  he 
came  to  himself  on  the  bed  in  his  room,  and 
Mr.  Branum's  trained  nurse  at  the  Terminal 
Hotel  at  irt.  Worth  was  also  permitted  to  tes- 
tify, oyer  the  objection  of  plaintiff  In  error, 
that  about  May  30th,  Mr.  Branum  Iiad  stated 
to  her  that  he  had  started  from  his  room  into 
the  bathroom,  when  he  saw  a  man  being 
burned, .  and  that  when  he  regained  con- 
sciousness he  was  on  the  floor  and  did  not 
Imow  how  he  got  on  the  bed.  The  objection 
to  the  introduction  of  all  this  testimony  was 
that  it  was  hearsay  and  self-serTing. 

The  issuance  of  the  policy  was  proven,  and 
that  it  was  in  force;  but  the  above  is  all 
the  evidence  to  prove  that  the  death  of  the 
insured  was  an  accidental  death,  save  that 
Dr.  lACkey  testified  that  Mr.  Branum  men- 
tioned nothing  about  a  fall  to  him,  though 
be  did  mention  seeing  a  man  burn  to  death 
at  Hot  Springs,  and  save  the  opinion  of  medi- 
cal experts  that  shock  and  fright,  together 
with  a  fall,  or  shock  and  fright  alone,  might 
produce  a  rupture  of  a  blood  vessel  and  cause 
death,  and  save  the  opinion  of  medical  ex- 
perts that  Mr.  Branum's  death  was  so  caus- 
ed, on  the  hypothesis  that  he  died  from  a 
ruptured  blood  vessel  three  days  after  having 
suffered  emch  a  shock,  fright,  and  fall. 

It  is  the  contention  of  defendant  In  error 
tliat  the  venue  of  tills  suit  lay  in  the  county 
of  her  residence,  under  article  4744,  R.  S., 
which  provides  that: 

"Suits  on  policies  may  be  instituted  and 
prosecuted  asainst  any  life  insurance  company, 
or  accident  insurance  company,  or  life  and  ac- 
cident, or  health  and  accident,  or  life,  health 
and  accident  insurance  compajiy,  in  the  county 
where  the  home  office  of  such  company  is  lo- 
cated, or  in  the  county  where  loss  has  occurred 
or  where  the  policy  holder  or  beneficiary  in- 
stituting such  suit  resides." 

Article  4744  was  section  33  of  the  act  ap- 
proved March  23, 1909,  authorizing  the  incor- 
poration, and  providing  for  the  regulation, 
of  life,  health,  and  accident  insurance  com- 
panies, of  a  very  different  character  from 
that  to  which  plaintiff  in  error  belongs,  and 
the  article  clearly  relates  only  to  the  cor- 
porations authorized  and  regulated  by  that 
act  Hoice  article  4744  has  no  application  to 
this  suit. 

Plaintiff  in  error  contends  that  the  venue 
lay  exclusively  in  Dallas  county,  under  the 


stipulations  of  the  application,  by-laws,  and 
poUcy,  as  held  in  the  case  of  International 
Travelers'  Ass'n  v.  Votaw,  197  S.  W.  239. 
Plaintiff  in  error  is  a  corporation  organized 
"for  the  purpose  of  transacting  the  business 
of  accident  Insurance,  upon  the  co-operative 
or  mutual  assessment  plan,  without  capital 
stock."  ArUde  4794,  B.  S.  At  the  time  its 
■creation  was  authorized,  and  since,  section 
29  of  article  1830,  R.  S.,  provided  that  suits 
against  accident  insurance  companies  might 
be  commenced  In  the  county  in  which  the  per- 
sons Insured  or  any  of  them  resided  at  the 
time  of  their  death  or  injury,  while  section 
24  authorized  suit  against  any  private  cor- 
poration to  be  commenced  in  any  county  in 
which  the  cause  of  action  or  a  part  thereof 
arose,  or  In  which  such  corporation  had  an 
agency  or  representative,  or  in  which  its 
principal  office  was  situated.  Plaintiff  in 
error  being  an  accident  insurance  company, 
though  doing  business  on  a  co-operative  or 
mutual  assessment  plan,  without  capital 
stock,  section  29  applied  to  it,  and,  being  a 
private  corporation,  section  24  likewise  ap- 
plied to  it 

So  the  real  question  presented  by  plaintiff 
in  error's  plea  of  privilege,  which  did  not 
negative  the  exceptions  of  sections  29  and  24, 
is  whether  a  statute  giving  a  plaintiff  the 
right  to  sue  in  several  counties  can  be  over- 
ridden by  a  contract  undertaking  to  deprive 
him  of  that  right  In  tlie  early  case  of  Nute 
V.  Hamilton  Mut  Ina  Co.,  6  Gray  (Mass.) 
174,  it  Is  announced  in  an  opinion  by  CUef 
Justice  Shaw  that — 

"The  rules  to  determine  in  what  courts  and 
counties'  actions  may  be  brought  are  fixed, 
upon  considerations  of  general  convenience  and 
expediency,  by  general  law;  to  allow  them  to 
be  changed  by  the  agreement  of  parties  would 
disturb  the  symmetry  of  the  law,  and  interfere 
with  such  convenience." 

In  the  recent  case  of  Nashau  Biver  Paper 
Co.  v.  Hammermill  Paper  Co.,  223  Mass.  8, 
111  N.  E.  678,  h.  B.  A.  1916D,  601,  the  court 
say  with  reference  to  the  Nute  Case: 

"That  case,  as  has  been  pointed  out,  states 
a  general  principle  which  has  been  adopted  and 
prevails  in  all  federal  courts,  by  reason  of  the 
binding  decisions  of  the  United  States  Supreme 
Court  in  Home  Ins.  Co.  v.  Morse,  20  Wall.  445, 
22  L.  Ed.  305,  and  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  24  L.  Ed.  148.  The  same 
rule  prevails  generally  in  ail  states  where  the 
question  has  arisen." 

The  note  on  pages  696  to  702  In  L.  R.  A. 
1916D  fully  supports  the  court's  statement 
The  Supreme  Court  of  the  United  States  con- 
cluded that  there  was  no  sound  principle  on 
which  agreements  like  that  l>efore  us  could 
be  upheld,  saying: 

"Every  citizen  is  entitled  to  resort  to  all  the 
courts  of  the  country,  and  to  invoke  the  protec- 
tion which  all  the  laws  or  all  those  courts  may 
afford  bim.    A  man  may  not  barter  away  bis 
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life,  or  his  freedom,  or  his  substantial  rights. 
In  a  criminal  case,  he  cannot,  as  was  held  in 
Cancemi's  Case,  18  N.  Y.  1287,  be  tried  in  any 
other  manner  than  by  a  jury  of  12  men,  al- 
though he  consent  in  open  court  to  be  tried 
by  a  jury  of  11  men.  In  a  ciril  case  he  may 
submit  his  particular  suit  by  his  own  consent  to 
an  arbitration,  or  to  the  decision  of  a  single 
judge.  So  he  may  omit  to  exercise  his  right 
to  remove  his  suit  to  a  federal  tribunal,  aS 
often  as  be  thinks  fit,  in  each  recurring  case. 
In  these  aspects  any  citizen  may  no  doubt 
waive  the  rights  to  which  he  may  be  entitled. 
He  cannot,  however,  bind  himself  in  advance  by 
an  agreement,  which  may  be  specifically  en- 
forced, thus  to  forfeit  his  rights  at  all  times 
and  on  all  occasions,  whenever  the  case  may 
be  presented."  Insurance  Co.  y.  Morse,  20 
Wall.  451,  22  L.  Ed.  866. 

The  United  States  Circuit  Court  of  Ap- 
peals of  the  Sixth  Circuit,  in  Mut.  Reserve 
Fund  Ufe  Ass'n  v.  Cleveland  Woolen  Mills, 
82  X^.  510,  27  C.  C.  A.  214,  per  Judge  Lur- 
ton,  said: 

"Any  stipulation  between  contracting  parties 
distinguishing  between  the  different  courts  of 
the  country  is  contrary  to  public  policy,  and 
should  not  be  enforced." 

[1]  We  are  convinced  that  It  Is  ntterly 
against  public  policy  to  pcATnit  bargaining  in 
this  state  about  depriving  courts  of  jurisdic- 
tion, expressly  conferred  by  statute,  over 
particular  causes  of  action  and  defenses. 
Eaton  V.  International  Travelers'  Ass'n  of 
Dallas,  136  S.  W.  817.  It  follows  that  the 
stipulation  for  exclusive  venue  In  Dallas 
county  will  not  be  enforced,  and  that  the 
court  did  not  err  In  overruling  the  plea  as- 
serting the  privilege  to  be  sued  in  that  coun- 
ty alone. 

[2]  The  assignments  of  error  must  be  sus- 
tained which  complain  of  the  admission  In 
evidence  of  the  statements  of  the  Insured  to 
his  wife  and  to  hla  trained  nurse  about  hay- 
Ing  seen  the  burning  man  and  about  having 
fallen,  two  or  three  days  previously,  over  the 
objection  that  such  statements  were  hearsay 
and  self-serving.  The  testimony  was  just 
as  plainly  an  effort  to  prove  the  cause  of 
the  death  by  a  self-serving  narrative  long 
after  the  event,  in  no  sense  res  gestae,  as 
was  that  mentioned  and  held  Inadmissible 
in  Galveston  v.  Barbour,  62  Tex.  176,  50 
Am.  Rep.  619,  wherein  Judge  Stay  ton  said: 

"There  is  no  direct  proof  as  to  how  the  child 
received  the  injury  of  which  it  died,  bnt  it  is 
contended  that  he  received  a  wound  on  his 
foot  from  a  projecting  iron  bolt  in  the  side- 
wall(  on  one  of  tiie  streets  of  the  city  of  Gal- 
veston. 

"John  M.  Barbour,  the  father,  and  one  of 
the  plaintiffs,  testified,  over  the  objections  of 
the  appellant,  that  'next  morning  he  [the  fa- 
ther] told  him  [the  son]  to  come  and  show  the 
object  that  had  hurt  him.  From  what  he  said, 
witness  examined  a  bolt  in  the-  curbing  of  the 


sidewalk  on  the  west  side  «f  EXghteenfli  street, 
between  Post  Office  and  Market  street,  being 
the  first  bolt  in  the  curbing  next  to  the  alley, 
and  between  the  alley  and  Hibbert's  store,  and 
found  two  drops  of  blood  right  by  the 
bolt.'    •    •    • 

''The  testimony  of  the  father  necessarily  had 
upon  the  jury  all  the  effect  which  his  statement 
that  his  son  told  hfan  he  was  injured  by  the 
bolt  which  be  examined  could  have  had,  if 
made.  The  evident  intention  and  purpose, 
which  by  the  course  pursued  was  fully  accom- 
plished, was  to  get  before  the  jury  the  declara- 
tion of  the  child  as  to  the  manner  in  which  he 
was  injured.  If  the  father,  under  the  circum- 
stances, could  not  legally  have  been  permitted 
to  narrate  before  the  jury  what  his  son  had 
told  him,  then  his  testimony,  which  was  in- 
tended to  have,  and  must  have  had,  vrith  the 
jury,  the  same  effect,  ought  not  to  liave  been 
admitted.  Parties  cannot  do  by  indirection 
what  they  could  not  do  directly. 

"The  father  testified  to  matters  which  occur- 
red the  next  day  after  the  child  was  hurt,  and 
the  matters  to  which  he  testified  could  in  no 
sense  be  termed  res  gests.  This  testimony 
was,  in  effect,  a  narration  of  what  his  son  told 
him  as  to  the  cause  of  the  injury  which  he  re- 
ceived the  day  before,  and  should  have  been 
in  BO  far  excluded." 

No  one  would  claim  that  the  statement  to 
the  trained  nurse  would  be  admissible.  If  it 
would  be  inadmissible  had  It  been  made  to 
an  attending  physician.  That  similar  state- 
ments, to  a  mother  and  to  an  attending  phy- 
sician, were  objectionable,  was  determined  in 
the  case  of  Hicks  v.  G.,  H.  &  S.  A.  By.  Co.. 
71  S.  W.  824,  when  it  Is  said: 

"The  declaration  of  the  deceased,  made  to 
his  mother  after  they  arrived  at  Columbus, 
some  time  after  the  alleged  accident,  as  to 
where  and  to  what  extent  he  was  injured,  and 
also  the  statements  made  by  the  deceased  and 
his  mother  to  Dr.  Harrison  as  to  how  the  injury 
occurred,  and  the  character  and  extent  of  same, 
were  not  admissible  in  evidence.  The  declara- 
tion of  the  deceased  that  he  was  hnrt^  and  his 
statement  as  to  the  location  of  the  injury, 
made  at  the  time  it  occurred,  being  res  gests, 
were  admitted  in  evidence  by  the  court. 
•  •  •  The  offered  testimony  as  to  the  state- 
ments made  by  the  deceased  and  the  plaintiff 
to  Dr.  Harrison  was  hearsay,  and  inadmisaible 
for  any  purpose." 

The  opinion  of  this  court  on  writ  of  error 
in  that  case  approves  the  above  holding. 
Hicks  y.  G.,  H.  &  S.  A.  Ry.  Co.,  72  S.  W.  837. 

After  excluding  the  incompetent  evidence 
to  statements  of  the  insured,  there  is  no  evi- 
dence on  which  to  base  a  flodlng  that  his 
death  was  accidental,  and  counsel  for  defend- 
ant in  error  frankly  admits  in  this  court  that 
no  further  evidence  can  be  adduced  on  an- 
other trial. 

In  view  of  this  admission,  and  onr  conclu- 
sions as  to  the  effect  of  the  competent  evi- 
dence, It  is  ordered  (hat  the  Judgments  of  the 
district  court  and  of  tbe  Court  of  CItII  Ap- 
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peals  be  reversed,  and  that  Judgment  be  here 
rendered  for  plaintiff  In  error. 

HAWKINS,  J.,  djbaqaallfled  and  not  sit- 
ting. 


CITX  OF  DAUiAS  t.  SHOWS. 
(No.  65-2ai4.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jane  U,  1919.) 

1.  PuiADiita    «s»223-- Oknebai,   Vsuvmrsb— 
Spkcial  ExaEPnoBs. 

The  trial  court  having  sustained  general  de- 
murrer to  petition,  special  exceptions  thereto 
should  not  have  been  considered. 

2.  Apfkai.  ANn  Bbbob  «=»1040(1)— Bxvbw— 
Habulxss  ESBon. 

The  oonaideratiou  of  special  exceptions  to 
petition  after  court  had  sustained  general  de- 
murrer thereto  was  harmless,  where  the  i^ecial 
exceptions  were  but  expository  of  the  general 
demurrer. 

8.  MamoiPAi,  CJoBPOBATioNB  4t=>742(4)— Ac- 
tion  rOB    INJVBIBS— C1.A111   QV   Damaoks— 
PLKADina. 
In  action  against  city  for  personal  injuries 
and  for  damages  to  property,  the  giving  of  notice 
of  claim  of  damages  required  by  Oity  of  Dallas 
Charter,  art.  14,  §  11,  must  be  affirmatively  al- 
leged by  plaintiff,  being  a  condition  precedent  to 
the  right  of  action. 

4.   MUNICIPAI.       (30BFOBATION8       $=>723%     — 

TOBTS  —  Action  fob  Injtibies  —  Notick  or 
Injubt— Validity  or  Chabteb  Pbovision. 
City  of  Dallas  Charter,  art  14,  |  11,  re- 
quiring written  notice  of  injury  aa  a  condition 
precedent  to  a  suit  against  a  city  for  such  in- 
jnry,  ia  valid. 

6.   MUNIOIPAI,    OOBPORATIONS    «=»741(1)— AO- 

TiOH  FOB  Injubies  —  Notice  of  Injitby  — 

Nksuoence  of  Citt. 
A  written  notice  to  a  city  of  an  Injury  re- 
quued  by  City  of  Dallas  Charter,  art  14,  {  11, 
is  a  condition  precedent  to  an  action  for  such 
injury,  though  the  injury  was  the  result  of  an 
act  of  the  dty  itself. 

6.  MUinOIPAI,  COBPOBATIOSS  «=a741(l)— No- 
TICB  OF  INJTTBT— OOKBTBTJCTIOIf  OF  CHABXBB 

Provibioh. 
The  requirement  of  notice  of  Injury  as  a 
condition  precedent  to  an  action  under  City 
of  Dallas  Charter,  art.  14,  {  11,  is  in  deroga- 
tion of  common  right,  and  will  be  construed  with 
reasonable  strictness,  and  not  extended  by  im- 
plication beyond  its  own  terms  or  held  to  apply 
to  such  damages  as  are  not  within  Its  clear  In- 
tent 

7.  Municipal  Cobpobations  <8=>741(1)— No- 
tice OF  INJTTBT— CoNSTBUCTION  OF  ChABTXB 

—"Damages  of  Any  Kind"— "Person  Iw- 

JTJBED." 

City  of  Dallas  Charter,  art  14,  {  11,  re- 
quiring actual  knowledge  or  written  notice  to 


city  qf  defect  in  public  street,  highway,  or 
grounds  or  public  works  of  city  causing  dam- 
age to  "person  or  property"  at  least  24  hours 
prior  to  injury,  and  requiring  "person  injured" 
to  give  notice  of  injury  before  city  shall  be 
liable  for  "damages  of  any  kind,"  construed  to 
require  notice  of  injury  only  in  case  of  personal 
injury,  and  not  in  case  of  injury  to  property. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District. 

Suit  by  F.  F.  Shows  against  the  City  of 
Dallas.  Judgment  for  defendant  reversed  by 
Court  of  Civil  Appeals  (172  S.  W.  1137),  and 
defendant  brings  error.  Judgment  of  Court 
of  Civil  Appeals  afBrmed. 

O.  F.  O'Donnell,  G.  C.  Adams,  and  M.  S. 
Church,  all  of  Dallas,  for  plaintiff  In  error. 

Parks  &  Hall,  of  Dallas,  for  defendant  In 
error. 

SONFIELD,  P.  J.  F.  F.  Shows,  plaintiff, 
sued  the  city  of  Dallas,  a  municipal  corpora- 
tion, defendant,  for  the  recovery  of  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff  and  hla  wife  and  for 
iztJnrles  to  -their  real  property,  alleging  that 
such  Injuries  resulted  frc»n  the  negligent, 
careless,  and  defective  construction  and 
maintenance  of  a  sewer  by  defendant 

Itte  trial  court  sustained  a  general  demur- 
rer and  two  special  exceptions  to  plaintiffs 
petition,  the  general  demurrer  being  sus- 
tained on  the  grounds  set  out  In  the  special 
exceptions,  in  substance,  that  the  petition 
did  not  allege  that  notice  of  the  defective 
condition  of  said  sewer  and  notice  of  the  re- 
sultant Injury  to  person  and  property  bad 
been  given  to  the  defendant  In  the  mannw 
and  within  the  time  prescribed  by  its  char- 
ter. Plaintiff  declining  to  amend.  Judgment 
was  rendered  for  defendant 

On  appeal  the  Ooxut  of  CItII  Appeals  re- 
versed the  Judgment  'of  the  district  court 
aad  remanded  the  cause  for  a  new  trial, 
holding  that,  the  defective  condition  of  the 
sewer  being  brought  about  by  defendant's 
own  act,  no  notice  of  either  the  defect  or  re- 
sulting injury  was  necessary  in  order  to 
maintain  suit    172  S.  W.  1137. 

[1, 2]  The  trial  court  having  sustained  the 
general  demurrer,  the  special  exceptions 
should  not  have  been  considered.  Everett  v. 
Henry,  67  Tex.  402,  3  S.  W.  566;  Blgjiam 
Bros.  T.  Port  Arthur  Channel  &  Dock  Co., 
100  Tex.  192,  97  S.  W.  686,  13  L.  K.  A.  (N. 
S.)  686.  This,  however,  is  immaterial  In  this 
Instance,  as  the  two  special  exceptions  were 
but  expository  of  the  general  demurrer,  state- 
ments of  the  grounds  upon  which  same  was 
urged. 

Selbtion  11,  art  14,  of  the  charter  of  the 
city  of  Dallas  reads  as  follows: 

"Before  the  city  of  Dallas  shall  be  liable  for 
damages  of   any   kind   the  person   injured,  or 
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some  one  in  his  behalf,  shall  give  the  mayor  or 
city  secretary  notice  in  writing  of  such  injury 
within  thirty  days  after  the  same  has  been  re- 
ceived, stating  specifically  in  snch  notice  when, 
where,  and  how  the  Injury  occurred  and  the  ex- 
tent thereof.  The  city  of  Dallas  shall  never 
be  liable  on  account  of  any  damage  or  injury 
to  person  or  property  arising  from  or  occa- 
sioned by  any  defect  in  any  public  street,  high- 
way or  grounds  or  any  public  work  of  the  city, 
unless  the  specific  defect  causing  the  damage 
or  injury  shall  have  been  actually  known  to 
'tiie  mayor  or  city  engineer  by  personal  inspec- 
tion for  a  period  of  at  least  twenty-four  hours 
prior  to  the  occurrence  of  the  injury  or  dam- 
age, unless  the  attention  of  the  mayor  or  city 
engineer  shall  have  been  called  thereto  by  notice 
thereof  in  writing  at  least  twenty-four  hours 
prior  to  the  occurrence  of  the  injury  or  damage 
and  proper  diligence  has  not  been  used  to  rectify 
the  defect  after  actually  known  or  called  to  the 
attention  of  the  mayor  or  dty  engineer  as  afore- 
said." 


Defendant  admits  that  It  was  unnecessary 
to  give  notice  of  the  defect  cauBlng  the  Inju- 
ry where  same  was  caused  -by  the  act  of  de- 
fendant itself,  and  concedes  that  the  special 
exception  to  plalnOfTs  petition  for  failure 
to  allege  notice  of  the  defective  condition 
causing  the  injury  should  not  have  been  sus- 
tained. It,  however.  Insists  that  the  char- 
ter reqnlres  notice  of  an  injury  both  to  per- 
son and  property;  and,  such  notice  not  be- 
ing alleged,  the  petition  was  subject  to  gen- 
eral demurrer. 

Charter  provisions,  such  as  the  one  under 
dlBcnsslon,  requiring  notice  of  an  Injury 
within  a  given  time,  as  a  condition  preced- 
ent to  the  right  to  maintain  an  action  for 
such  Injury,  have  been  uniformly  upheld. 
"Such  requirements  are  enacted  in  further- 
ance of  the  public  policy,  and  their  object 
and  purpose  is  to  protect  the  municipality 
f^om  the  expense  of  needless  litigation,  give 
it  an  opportunity  for  investigation,  and  allow 
it  to  adjust  differences  and  settle  claims 
without  suit"  McQuilUn,  Municipal  Corpo- 
rations, i  2715 ;  City  of  Ft.  Worth  v.  Shero, 
16  Tex.  Civ.  App.  487,  41  S.  W.  704. 

[3]  Being  a  condition  precedent  to  the  right 
of  action,  it  is  Incumbent  on  the  plaintiff  to 
afSrmatlvely  allege  the  giving  of  the  pre- 
scribed notice."  Dillon,  Municipal  Corpora- 
tions (5th  Ed.)  i  1613. 

[4,  S]  The  provision  in  defendant's  charter 
requiring  notice  of  the  injury  as  a  condition 
precedent  to  a  suit  for  such  Injury  is  valid. 
It  is  wholly  Immaterial  that  the  injury  was 
the  result  of  the  act  of  the  dty  itself.  City 
of  Houston  ▼.  Isaacks,  68  Tex.  116,  3  8.  W. 
693,  does  not  hold  otherwise.  In  that  case, 
the  court  had  undar  consideration  a  chdrter 
provision  to  the  effect  that  the  city  should  not 
be  liable  to  any  person  for  damages  caused 
from  the  defective  condition  of  streets,  ways, 
crossings,  etc.,  unless  same  remained  In  such 


condition  ten  days  after  special  notice  In 
writing  given  to  the  mayor  or  street  com- 
missioner. The  court  held  such  notice  un- 
necessary when  the  defect  was  caused  by  the 
action  of  the  dty  Itself.  The  question  there- 
in Involved  was  notice  of  ^the  defect,  not  of 
an  injury  the  result  of  such  defect. 

It  remains  to  determine  what  character  of 
injuries  are  within  the  requirement  of  the 
charter  provision.  Does  it  contemplate  inju- 
ries to  the  person  only,  or  does  it  Indude  In- 
juries to  property? 

[I,  7]  The  portion  of  the  section  dealing 
with  notice  of  the  defect  follows  that  with 
reference  to  notice  of  the  Injury.  Notice  of 
the  defect  Is  by  express  language  made  a  con- 
dition precedent  to  a  recovery  for  injury  to 
person  or  property.  In  the  provision  for  no- 
tice of  the  Injury,  no  specific  mention  is 
made  of  injury  to  property.  Hie  phrase  in 
tMs  provision  "damages  of  any  kind,"  con- 
sidered alone,  would,  of  course,  be  suflSdent- 
ly  broad  to  include  damages  to  either  per- 
son or  property.  The  notice  provided  for  is 
to  be  given  by  "the  person  Injured."  In  a 
sense,  a  person  is  Injured  when  his  property 
is  Injured.  We  believe,  however,  that  a  prop- 
er construction  of  the  provision,  read  In  its 
entirety,  and  in  view  of  the  omission  of  men- 
tion of  injury  to  property,  while  property  Is 
specifically  mentioned  in  the  same  section  in 
reference  to  notice  of  the  defect,  evidences 
an  Intention  that  the  requirement  aa  to  no- 
tice of  injury  should  apply  exduEively  to  the 
person.  The  requirement  of  notice  of  injury 
as  a  condition  precedent  to  an  action,  while 
valid  and  in  accord  with  sound  public  policy, 
is  in  derogation  of  common  right,  and  should 
therefore  be  construed  with  reasonable  strict- 
ness and  not  extended  by  Implication  beyond 
its  own  terms  or  held  to  apply  to  such  dam- 
ages as  are  not  within  its  clear  intent.  28 
Cyc.  1460.  Notice  of  Injury  to  property  is 
not  clearly  expressed,  nor  can  It  be  said  that 
the  intent  to  Include  sudi  injury  is  clearly 
manifest. 

We  conclude  that  the  Court  of  Civil  Ap- 
peals correctly  held  that  the  trial  court  erred 
in  sustaining  the  general  demurrer  to  the  pe- 
tition, the  same  stating  a  cause  of  action  for 
recovery  for  injury  to  property,  but  we  hold 
the  petition  subject  to  special  exception  In 
falling  to  allege  notice  of  injury  to  the  i>er- 
son. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  Civil  Appeals  reversing  the 
judgment  of  the  district  court  and  remand- 
ing the  cause  should  be  affirmed. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court.  We  approve  the 
holding  of  the  Commission  on  the  questions 
discussed. 
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FBatitMAN  DRY  GOODS  GO. 

(No.  e&-2818.) 

(Comnission  of  Appeals  of  Texas,  Section  A. 
June  IL  1919.) 

1.  Masteb  and  Sebvamt  <S=3285(6),  286(18)— 
Pebsonai.  Injubt— Safb  Puioi:  to  Wobk— 
Qttbstion  fob  Jubt. 

In  an  action  for  death  of  an  employ^  from 
falling  Into  an  elevator  shaft  in  a  poorly  lighted 
room,  with  a  greasy  floor,  bearing  marks  indi- 
cating that  he  slipped  and  fell  through  an  open- 
ing under  the  gate,  evidence  Keid  sofScient  to 
require  the  sobmlssion  of  the  issuee  of  defend- 
ant's negligence  and  the  prozitaate  cause  of  the 
accident. 

2.  Masteb  awd  Sebvant  «=>278(1)— Kegli- 
QENCE— Weight  of  Evidenoe. 

Plaintiff,  in  an  acti<m  for  injuries  to  a  serv- 
ant, is  only  required  to  convince  the  jury  by 
fair  preponderance  of  the  evidence  that  the  ac- 
cident resulted  from  defendant's  negligence. 

3.  Masteb  and  Sebvant  <S=327e(9,  278(1)— 

HVIDENOB— CiaOTJMaTANTIAI,    EVIDENCE. 

A  master's  negligence  and  the  proximate 
caose  of  injury  to  a  servant  may  be  established 
by  drcomstantla]  evidence. 

Error  to  Ck>urt  of  CItU  Appeals  of  First 
Supreme  Judicial  District. 

Action 'by  Kate  Bock  against  the  Fellman 
Dry  Goods  Company.  From  a  judgment  of 
the  Court  of  Civil  Appeals  (173  8.  W.  882), 
affirming  a  judgment  for  defendant,  plalntUF 
brings  error.  Judgments  reversed,  and  cause 
remanded  for  another  trial. 

Marsene  Johnson,  Elmo  Johnson,  and  Roy 
Johnson,  all  of  Galveston,  and  Ramsey,  Black 
tc  Ramsey,  of  Austin,  for  plaintiff  in  error. 

Mark  H.  Royston,  of  Galveston,  and  Gill, 
Jones  &  Tyler,  of  Houston,  for  defendant 
in  error. 

STRONG,  J.  The  plalntlfT  In  error  brought 
this  action  against  the  Fellman  Dry  Goods 
Company,  a  private  corporation,  to  recover 
damages  for  the  death  of  her  son,  alleged  to 
bare  been  caused  by  the  negUgence  of  de- 
fendant The  trial  court,  after  bearing  the 
evidenoe.  Instructed  the  Jury  to  return  a  ver- 
dict for  defendant;  and  the  judgment  ren- 
dered ttiereon  was  aMrmed  by  the  (3ourt  of 
CivU  Appeals.     173  S.  W.  582. 

The  action  of  the  trial  court  in  withdraw- 
ing the  case  from  the  jury  Is  the  only  ruling 
of  which  complaint  is  made. 

The  facts,  briefly  stated,  show  that  deceas- 
ed, a  boy  about  14  years  of  age,  was  employ- 
ed by  defendant,  and  was  killed  whUe  In 
the  performance  of  the  duties  of  bis  employ- 
ment by  falling  Into  an  open  elevator  shaft 
or  well  in  the  store  building  of  defendant  in 
tbe  city  of  Galveston.  Upon  the  occasion  of 
bis  injuries,  deceased  had  been  sent  from  the 
first  floor  of  the  building  to  the  second  floor 


into  the  elevator  room,  for  tbe  pnzpoee  of 
getting  some  empty  boxes.  He  used  tbe 
stairway  In  going  to  the  second  floor.  Short- 
ly after  deceased  reached  the  elevator  room, 
another  employ^,  by  the  name  of  Grimm,  ran 
the  elevator  to  the  second  floor,  and,  leaving 
the  platform  or  floor  of  the  elevator  flush 
with  tbe  floor  of  the  elevator  room,  passed 
through  the  room  where  tbe  boy  was  getting 
the  box£s  Into  the  salesroom.  Grimm  had 
been  in  the  salesroom  but  a  shol't  time, 
wben  he  heard  a  noise  like  a  large  box  fall- 
ing. He  Immediately  returned  to  the  eleva- 
tor shaft,  and  found  that  the  elevator  had 
ascended  to  tbe  third  floor  of  the  building, 
and  that  deceased  had  fallen  to  tbe  bottom 
of  tbe  shaft,  thus  receiving  injuries  resulting 
In  his  death. 

Tbe  plaintiff  alleged  that  defendant  was 
gnllty  of  negUgence  in  falling  to  use  due 
care  to  furnish  deceased  a  reasonably  safe 
place  to  work.  In  that:  (1)  The  room  in  which 
be  was  working  at  tbe  time  be  met  his 
deatli,  and  in  wlilcb  tbe  elevator  shaft  was 
situated,  was  poorly  lighted;  &)  the  floor 
of  said  room,  and  especially  near  the  opening 
of  the  elevator  shaft,  was  greasy  and  slip- 
pery; (8)  the  gate  to  the  elevator,  and  es- 
pecially the  closing  equipment  thereof,  was 
defective;  and  (4)  tbe  elevator  shaft  was 
insufficiently  guarded. 

The  only  testimony  which  we  regard  as 
material  to  the  determination  of  the  question 
presented  is  as  follows: 

George  Peters  testlfled: 

"I  am  18  years  old.  I  reside  in  Galveston, 
Tex.  On  February  11,  1911,  I  was  working  for 
the  Fellman  Dry  (Joods  Company.  On  said  date 
I  was  acquainted  with  a  boy  named  Jennett 
Bock.  I  saw  Jennett  Bock  on  February  11, 
1911.  He  was  in  the  freight  room  on  the  sec- 
ond floor  of  the  new  .building  of  the  company, 
at  the  north  end,  where  tbe  company  then  kept 
all  the  empty  boxes.  These  were  generally 
pasteboard  boxes,  and  I  was  in  there  getting 
some  empty  boxes  for  the  first  floor  wrapping 
counter  in  the  new  building.  Jennett  Bock  was 
in  there  when  I  was.  I  last  saw  him  with  an 
armful  of  these  boxes.  He  was  gathering  up 
more  when  I  left.  It  was  about  half  past  12, 
noon,  or  perhaps  25  minutes  after  12  when  I 
last  saw  Jennett  Bock  alive.  The  room  in 
which  I  saw  Jennett  Bock,  as  near  as  I  can 
figure  it  out  and  remember,  was  12  or  14  feet 
wide  and  about  18  or  20  feet  long.  There  was 
one  window  to  It  toward  the  alley  on  the  north 
wall.  The  window  was  frosted  glass  covered 
with  netting.  The  room  was  inclosed  on  the 
east  and  south  sides  by  frosted  glass  partitions 
and  frames  that  did  not  go  quite  up  to  the 
ceiling.  There  was  a  door  leading  into  it  from 
the  salesroom  on  the  south.  The  freight  eleva- 
tor was  operated  up  and  down  on  the  west 
side  of  this  room,  in  an  opening  in  the  west 
wall.  There  was  a  big  wooden  gate  with  imlleys 
and  weights  to  the  gate  used  to  keep  the  elevator 
shaft  dosed  when  the  elevator  platform  was  not 
still  and  standing  even  with  the  floor  of  the 
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room.  It  was  not  very  light  in  the  room.  It 
was  pretty  dark  in  there  all  the  time.  Ton 
coald  see  upward  where  the  light  waa  where 
the  partitions  did  not  go  up  quite  to  the  ceiling. 
You  could  hardly  see  the  floor  where  you  was 
walking  at  all.  The  fioor  was  dirty  and  ^easy. 
It  was  slippery,  especially  near  the  opening  of 
the  elevator  shaft  where  the  gate  was.  There 
was  great  hig  boxes  lb  the  north  end  and  comer, 
for  trash.  There  was  empty  shirtwaist  paste- 
board boxes  and  other  ready-made  boxea  staclced 
up  all  around  the  other  sides  of  the  room  near- 
ly as  far  as  the  frosted  glass  partitions  went. 
•  •  *  About  10  minutes  after  I  left  Jennett 
Boclc  in  the  freight  room  I  saw  him  lying  in 
the  alley,  where  he  had  been  taken  from  the 
bottom  of  the  elevator  well.  He  waa  covered 
with  blood  and  unconscious.  As  I  have  told  yon 
before,  I  saw  him  lying  in  the  alley  near  the 
bottom  of  the  shaft  about  10  minut«8  after  I 
had  left  him  in  the  freight  room.  I  went  hack 
into  the  room  on  the  same  floor  where  I  was 
with  the  boy  Jennett  Book  after  he  fell  through 
the  shaft.  After  I  got  my  dinner,  I  went  back 
into  the  freight  room.  The  gate  was  down 
when  I  went  back  there  then,  but  the  rope  to 
the  weights  of  the  gate  wag  broken.  The  floor 
was  dirty  and  greasy ;  there  were  marks  in  the 
floor  by  the  opening  where  Jennett  Bock  fell 
through.  In  the  room  where  I  had  left  Jennett 
Bock,  after  I  went  back  after  the  Bock  boy 
had  fallen  through  the  shaft,  I  saw  Mr.  Orimm, 
who  sometimes  worked  the  elevator,  and  Mr. 
Alphonse  Fellman.  One  or  two  of  the  lady 
clerks  came  in  there  before  I  left.  Mr.  Pell- 
man  asked  Mr.  Grimm  how  the  gate  came  to 
be  open  so  the  boy  fell  through.  Grimm  said 
the  rope  to  the  gate  was  broke.  They  were  talk- 
ing more  when  I  went  downstairs.  As  to  what 
I  was  doing  in  the  room  with  Jennett  Bock 
shortly  before  he  fell,  one  of  the  wrappers  had 
sent  me  from  the  wrapping  counter  to  get  some 
empty  boxes  to  put  goods  in  that  were  to  be 
wrapped  and  delivered  to  customers.  Jennett 
Bock  was  getting  boxes  for  the  same  purpose. 
He  had  .his  arms  nearly  full  when  I  left  him." 

Jacob  Orlmm  testified: 

"I  used  the  freight  elevator  to  go  up  to  the  sec- 
ond floor.  I  stopped  the  elevator  at  the  second 
floor  of  said  building  on  said  date.  I  walked 
through  the  door  of  the  elevator  room  to  the  south 
•nd  into  the  salesroom  on  that  floor.  *  •  * 
When  I  left  the  elevator  platform  and  stepped 
out  on  the  second  floor,  the  gate  to  said  elevator 
was  up  or  open.  The  elevator  platform  or  floor 
was  flush  with  the  floor  of  said  second  floor.  The 
gate  to  said  elevator  guarding  the  shaft  thereof 
was  operated  by  ropes,  pulleys,  and  weights. 
The  elevator  was  operated  by  pulling  a  long  rope 
attached  to  the  machinery  at  the  top  of  the 
building.  If  you  wanted  to  go  up,  you  pulled 
tliis  rope  down ;  if  yon  wanted  to  go  down,  tou 
pulled  the  rope  up.  The  power  used  was  elec- 
tricity. The  gate  was  an  automatic  gate  in 
one  way— that  is,  when  you  stopped  the  elevator 
I  would  lift  the  gate  up  so  that  I  could  get 
out,  but  when  I  got  back  in  the  elevator  and 
started  to  go  up  or  down,  as  the  elevator  went  up 
or  down,  the  gate  would  come  back  down  to  the 
floor  and  stop.  After  I  left  the  elevator,  I 
went  through  the  floor  of  the  freight  room  to 
the  south  on  the  same  floor,  as  I  said  before, 
and  closed  the  freight  room   door  behind  me. 


*  *  *  I  was  away  from  the  elevator  at  said 
tim«  about  1  minute;  would  say  not  possibly 
more  than  1^  minutes.  While  I  was  talking  to 
the  two  young  ladies,  I  heard  a  loud  noise  like 
h  heavy  box  had  fallen. ''I  rushed  back  into  the 
freight  room  where  I  had  heard  the  noise.  I 
do  not  know  what  made  the  noise.  When  I 
got  hade  to  where  I  had  left  the  elevator,  the 
freight  elevator  had  gone  up  to  the  third  floor 
and  stopped.  When  I  went  back  to  the  eleva- 
tor at  ^8  time,  the  gate  was  down.  The  rope 
that  held  the  pulleys  and  weights  to  the  gat« 
was  broken.  I  tried  to  get  the  freight  elevator 
back  down  to  the  aeoond  floor,  but  the  elevator 
would  not  work.  I  looked  down  through  die 
elevator  ahaft  and  saw  the  boy,  Jennett  Bode, 
(deceased)  lying  there  at  the  bottom  of  the  pit. 
He  was  unconscious.  •  •  •  Sometimes  thia 
gate  (of  the  elevator)  got  stuck,  and  would  not 
come  down  and  close  the  opening  until  Mr. 
Bartell,  the  head  porter,  got  oil  and  a  brush 
and  fixed  it  The  gate  would  sometimes  get 
stuck  when  it  was  up  and  would  not  come 
down." 

The  bottom  of  the  elevator  gate  when 
down  lacked  13  Inches  reaching  the  floor, 
leaving  an  open  space  under  the  gate  of  13 
inches  by  4  feet  5  inches.  The  witness  Jobn> 
eon  testified  relative  to  the  size  and  charac- 
ter of  this  opening  as  follows: 

"I  am  53  years  old.  My  weight  is  {tbout  148 
pounds,  I  think.  I  could  slip  through  that  open- 
ing into  the  elevator  weQ  when  the  gate  was 
down.    A  man  my  sise  could  do  so." 

[1-1]  We  are  of  tbe  opinion  that  the  trial 
court  erred  in  taking  the  case  from  the  Jury. 
While  there  was  no  direct  testimony  as  to 
the  cause  of  the  accident,  we  think  the  jury 
might  have  llgltlmately  concluded  from  the 
circumstances  in  evidence  that  the  accident 
was  due  to  the  negligence  of  defendant.  The 
evidence  suggests  but  two  ways  in  which  the 
accident  could  have  occurred,  viz.  that  when 
the  elevator  ascended  to  tbe  tlkird  floor  of 
the  building,  the  gate  failed  to  automatically 
close  as  intended,  and,  by  reason  of  the  dark 
condition  of  the  room,  the  boy  walked  into 
the  elevator  shaft,  or  that  the  gate  did  close, 
and  tbe  boy  slipped  on  the  greasy  floor  and 
skidded  through  the  open  space  under  tbe 
bottom  of  tbe  gate.  In  either  event  the 
evidence  was  sufficient'  to  sustain  a  finding  by 
tbe  Jury  that  the  accident  resulted  from  de- 
fendant's failure  to  furnish  deceased  a  safe 
place  in  which  to  worlc  Tbe  plaintiff  was 
not  required  to  exclude  tbe  probability  that 
tbe  accident  might  bave  occurred  in  some 
other  way.  To  so  hold  would  impose  upon 
her  the  burden  of  establishing  her  case  be- 
yond a  reasonable  doubt.  She  was  onl; 
required  to  convince  the  Jury  by  a  fair  pre- 
ponderance of  the  evidence  that  tbe  accident 
resulte4  from  the  negligence  of  the  defend- 
ant. 'V^^le  it  is  true,  as  held  by  the  Court  of 
Civil  Appeals,  that  In  order  to  show  that  de- 
fendant's negligence  was  the  proximate  cause 
of  tbe  injury  tbe  eridesce  must  prOBent 
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aomethlng  more  tilum  mere  conjectnre  or  bot- 
mlse,  it  Is  equally  true  that  the  cause  of  aa 
accident  may  be  Inferred  from  drcumstanees, 
Both  negligence  and  proximate  cause  may  be 
established  by  circumstantial  evidence.  The 
marks  on  the  floor  indicate  that  the  boy 
slipped  and  fell  into  the  elevator  shaft 
Whether  the  gate  was  up  or  down  when  he 
fell,  the  evidence  was  sufficient  to  show,  in 
view  of  the  fact  that  the  floor  was  greasy 
and  the  room  poorly  lighted,  that  the  fail- 
ure to  properly,  guard  the  elevator  shaft 
was  the  proximate  cause  of  the  accident.  As 
said  by  the  Supreme  CJourt  of  Iowa,  in  the 
case  of  Lunde  v.  Packing  Ck).,  139  Iowa,  701, 
117  N.  Vr.  1068: 

"A  cause  being  shown  wtdch  might  produce  an 
accident,  and  it  further  appearing  that  an  ac- 
cident of  that  particular  character  did  occur, 
it  is  a  warrantable  inference,  in  ths  absence  of 
■bowing  of  other  cause,  that  the  one  known 
was  the  operative  agency  In  bringing  about  such 
remit" 

We  are  not  to  be  understood  as  holding 
that  a  preponderance  of  the  evidence  tends 
to  show  either  that  defendant  was  guilty  of 
negligence  or  that  such  negligence  was  the 
proximate  cause  of  the  accident  resulting  in 
the  boy's  death,  but  merely  that  the  evidence 
was  sufficient  to  require  the  submission  of 
these  Issues  to  the  Jury  for  their  determina- 
tion. 

We  are  of  opinion  that  the  judgment  of  the 
Court  of  Civil  Appeals  and  that  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded for  another  trial. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court  We  approve  the  hold- 
ing of  the  Commission  on  Oie  qoestlon  dis- 
cussed. 


FREEMAN  et  al.  v.  W.  B.  WALKER  & 
SONS.     (No.  77-2849.)  • 

(Opmmission  of  Appeals  of  Texas,   Section  A. 
June  11,  1919.) 

1.  CovTS  ^=3173(1)  —  Statdtobt  Attobnet'b 
Fks— CiiAiiis  AoAiNST  Cabbixb  fob  Dau- 
AQBD  Fbeioht  —  Statutx  Constbued  as 
Pbospkotive  Only. 
Rev.   St   1911,   art   2178,   providing  that 
hereafter  any  person  having  a  valid  bona  fide 
claim    against   an;   person    or   corporation   for 
damaged  freight  may  present  the  same  for  pay- 
ment, and,  if  not  paid  within  20  days,  may  sue 
thereon,  and  shall  be  entitled  to  attorney's  fees, 
it  must  be  presnmed  that  the  Legislature  in- 
tended by  the  nse  of  the  word  "hereafter"  that 
the  statute  should  be  prospective,  bo  that  at- 
torney's fees  could  not  be  bad  in  a  suit  upon  a 


claim  which  arose  prior  to  Uie  act  becoming  ef- 
fective. 

2.  CoNSTiTUTioNAi.  Law  «=»I89  —  Pbo vision 
fob  Attobnet's  Fees-'Actior  fob  Damaq- 
KD  Fbeioht— Retbospectivb  Law. 

To  construe  Rev.  St  1911,  art  2178,  pro- 
viding for  allowance  of  attorney's  fees  In  cer- 
tain suits  to  recover  for  damaged  freight,  as 
applying  to  damage  claims  arising  prior  to 
the  act  becoming  effective,  would  render  it  retro- 
spective in  its  operation,  and  therefore  obnox- 
ious to  Const,  art.  1,  {  16. 

3.  Apfeax  and  Ebbob  «=»32— Review— Oon- 

CLUBIVENESS  OF  JUDOlfENT  OF  CoUBT  OF 
GrVLL  APPEALS  TTPON  Mattbbs  Appeaxbo 
VBOM   COUNTT   0OT7BT. 

Where  a  cause  was  appealed  from  a  county 
courts  the  judgment  of  the  Court  of  Civil  Ap- 
peals is  conclusive  upon  questions  of  law  or 
fact  except  in  probate  matters  and  cases  in- 
volving the  revenue  laws  of  the  state,  of  the 
validity  of  a  statute  (Rev.  St  art  1591),  and 
questions  presented,  which  are  not  within  those 
exceptions,  are  not  subject  to  review  by  the 
Supreme  Court 

Brror  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  W.  B.  Walkei*  &  Sons  against 
Thomas  J.  S^eeman,  recover  of  the  Inter- 
national &  Oreat  Northern  Railway  Com- 
pany, and  another.  Plaintiffs  recovered  in 
both  the  justice  and  county  courts,  and  upon 
appeal  to  the  Court  of  Civil  Appeals  the  judg- 
ment was  afflrmed  in  part  and  reversed  and 
rendered  in  part  (17S  S.  W.  IIBS),  and  the 
def«idant8  bring  error.  Judgment  of  the 
Court  of  Civil  Appeals  reformed  and  affirmed. 

Fisher  &  Fisher  and  Robt.  Thompson, 
all  of  Austin  (Wilson,  Dabney  &  King,  of 
Houston,  of  counsel),  for  plaintiffs  in  error. 

A.  S.  Phelps  and  F.  C.  Morse,  both  of 
Austin,  for  defendants  In  error. 

TAYLOR,  J.  This  suit  was  filed  in  the  Jus- 
tice's court  by  the  defendants  In  error  to 
recover  damages  to  a  shipment  of  syrup  from 
Taylor  to  Austin,  Tex.  The  amount  recov- 
ered both  In  the  trial  court  and  in  the  county 
court  on  appeal  Includes  the  sum  of  $10  al- 
lowed as  attorney's  fees  under  the  act  of 
March  13,  1909.  R.  C.  S.  19U,  art  2178. 
That  part  of  the  judgment  affirmed  on  appeal 
to  the  Court  of  Civil  Appeals  includes  the 
said  attorney's  fee  award.  176  S.  W.  1138, 
4W. 

[1,  X]  The  writ  was  granted  upon  the  as- 
signments complaining  of  the  construction  of 
said  article  2178  so  as  to  permit  recovery 
thereunder  of  attorney's  fees  in  a  suit  upon 
a  claim  that  arose  before  the  act  was  ef- 
fective. 

That  part  of  the  act  material  herein  is  as 
follows: 

"Hereafter,  any  person  in  this  state  having  a 
valid,  bona  fide  claim   afrainst  any   person   or 
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corporation  doing  bnainess  In  thla  state,   for 

•  •  •  damaged  freight,  *  •  •  may  pre- 
sent the  same  to  such   person  or  corporation 

•  •  •  In  any  connfy  where  suit  may  be  in- 
stituted for  the  same;  and  if,  at  the  expira- 
tion of  thirty  days  after  the  presentation  of 
such  claim,  the  same  has  not  been  paid  or  sat- 
isfied, he  may  immediately  institute  suit  there- 
on in  the  proper  court;  and  if  he  shall  finally 
establish  his  claim,  *  *  *  be  shall  be  en- 
titled  to  recover   the  amount   of   such   daim 

•  •  •  and,  in  addition  thereto,  a  reasonable 
amount  as  attorney's  fees,  •  •  •  not  to  ex- 
ceed twenty  dollars." 

There  is  no  question  as  to  the  right  to  re- 
cover attorney's  fees  under  the  terms  of  the 
article  quoted  in  a  suit  for  nonpayment  of 
a  claim  for  damaged  freight-  accruing  subse- 
quent to  the  time  the  act  became  effective. 
M.,  K.  &  T.  Ry.  Co.  v.  Mahaffey,  105  Tex.  894, 
150  S.  W.  881 ;  M.,  K.  &  T.  Ry.  Co  v.  Cade, 
233  U.  S.  647,  34  Sup.  Ct.  678,  58  I*  Ed.  1135. 

The  claim  upon  which  the  suit  was  filed 
arose  and  was  asserted  not  later  than  April 
6,  1908.  The  act  from  which  the  above  arti- 
cle Is  quoted  became  efTectlve  July  11,  1909. 

The  question  for  determination,  concretely 
stated,  is  whether  the  act  can  be  so  construed 
as  to  entitle  the  defendants  In  error  to  re- 
cover attorney's  fee  on  their  claim  asserted 
against  defendants  before  the  statute  became 
effective. 

As  stated  in  Albertype  Co.  v.  Gust  Fiest 
Co.,  102  Tex.  222,  114  S.  W.  792: 

"It  is  to  be  presumed  that  the  Legislature  of 
Texas  intended  to  exercise  its  authority  to 
make  laws  within  the  scope  of  its  power  under 
the  Constitution  of  this  state.    ♦    »    •  " 

Artlde  1,  I  16,  of  the  Constitatlon  pro- 
vides: 

"No  bill  of  attainder,  ex  poet  facto  law,  re- 
troactive law,  or  any  law  impairing  the  ob- 
ligation of  contracts  shall  be  made." 

Cooley  on  Constttntlonal  limitations  (7tb 
Kd.)  529,  says: 

"There  are  numerous  cases  which  hold  that 
retrospective  laws  are  not  obnoxious  to  consti- 
tutional objection,  while  in  others  they  hare 
been  held  to  be  void  The  different  decisions 
have  been  based  upoq  diversities  in  the  facts 
which  make  different  principles  applicable. 
There  is  no  doubt  of  the  right  of  the  Legisla- 
ture to  pass  statutes  which  reach  back  to  and 
change  or  modify  the  effect  of  prior  transac- 
tions, provided  retrospective  laws  are  not  for- 
bidden eo  nomine  by  the  state  Constitution,  and 
provided  further  that  no  other  objection  exists 
to  them  than  their  retrospective  character. 
Nevertheless  legislation  of  this  character  is  ex- 
ceedingly liable  to  abuse;  and  it  is  a  sound 
rule  of  construction  that  a  statute  should  have  a 
prospective  operation  only,  unless  its  terms 
show  clearly  a  legislative  intention  that  it 
should  operate  retrospectively.  And  some  of 
the  states  have  de<!mcd  it  just  and  wise  to  for- 
bid such  laws  altogether  by  their  constitu- 
tions." 


The  role  of  constmctioD  that  a  statute 
shall  be  prospective  in  its  operation,  imless  in 
clear  terms  retrospective,  is  clearly  stated  in 
Prentis  v.  Atlanttc  Coast  Line  Co.,  211  TJ.  S. 
226,  29  Sup.  Ct.  69,  63  U  Ed.  158,  as  fol- 
lows: 

"A  judicial  inquiry  investigates,  declares,  and 
enforces  liabilities  as  they  ttand  on  present  or 
pint  facts  and  under  lav>s  supposed  already  to 
eaiit.  That  is  its  purpose  and  end.  Legisla- 
tion, on  the  other  hand,  loob  to  the  future  and 
changes  existing  conditions  by  mak^g  a  new 
rule  to  he  applied  thereafter  to  all  or  some  part 
of  those  subject  to  its  power.  ♦  •  •  »  (Ital- 
ics ours.) 

Judge  Stayton,  in  Mellinger  ▼.  City  of 
Houston,  68  Tex.  37,  3  S.  W.  249,  says: 

"In  the  absence  of  constitutional  restrictions 
upon  the  subject,  it  is  almost  universally  ac- 
cepted as  a  sound  rule  of  construction  that  a 
statute  shall  have  only  a  prospective  opera- 
tion, unless  its  terms  show  clearly  a  legislative 
intention  that  it  shall  have  a  retroactive  effect. 
There  is  nothing  in  the  statute  before  us  to 
evidence  the  Intention  of  the  Legislature  to  give ' 
*  *  •  a  strictly  retroactive  effect"  to  the 
statute  under  consideration,  "and  it  must  be 
held  to  be  a  valid  law,  governing  in  all  ac- 
tions brought  to  recover  taxes  after  its  passage, 
against  which  some  valid  defense  did  not  exist 
at  the  time  it  took  effect.  It  is  true  that  the 
statute  does  not  in  terms  restrict  its  operation 
to  such  actions  as  might  be  founded  on  causes 
of  action  not  barred  by  laws  in  force  at  the 
time  of  its  passage,  and  that  its  broad  and  gen- 
eral language  might  make  it  applicable  to  aU 
actions  thereafter  brought,  even  upon  causes 
of  action  then  barred ;  bat,  if  the  statute  was 
in  terms  such  as  to  require  such  a  construction, 
we  are  of  the  opinion  that  the  constitution  of 
this  state  forbids  snch  legislation."  (Italics 
onra.) 

To  the  same  effect  is  State  v.  Railway  Co., 

100  Tex.  175,  97  S.  W.  71. 

The  rights  of  the  parties  In  this  cause  be- 
came fixed  more  than  a  year  before  the  pas- 
sage of  the  act  under  consideration.  It  is 
not  in  clear  terms  retroactive.  This  being 
true,  it  must  be  presumed  that  the  Legisla- 
ture Intended  it  should  be  prospective  in  its 
operation,  and,  in  providing  that  "hereafter" 
any  person  having  a  claim  of  the  character 
Indicated  should  be  entitled  to  .recover  attor- 
ney's fees,  meant  to  confer  such  privilege 
with  reference  only  to  claims  thereafter  to 
accrue.  If  the  language  of  the  act  is  suscep- 
tible of  a  construction  that  would  include 
within  Its  terms  claims  that  arose  before  It 
became  effective,  It  should  not  be  so  inter- 
preted In  the  light  of  the  rules  of  construc- 
tion referred  to.  To  construe  the  act  as  ap- 
plicable to  rights  already  determinate  at 
the  time  of  its  passage  is  to  render  it  retro- 
spective in  Its  operation,  and  therefore  ob- 
noxious to  the  constitutional  provision  above 
quoted. 

That  part  of  the  Judgment  decreeing  a  te- 
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covery  of  attorney'*  fees  Is  therefore  errone- 
OU8,  and  should  be  set  aside. 

[91  The  plaintiffs  In  error  ask  that  other 
assignments  of  error  be  reviewed.  As  the 
case  Is  one  appealed  from  the  county  court, 
the  Judgment  of  the  Conrt  of  Civil  Appeals 
Is  conclusive  on  all  qnestlons  of  law  and  fact, 
except  In  probate  matters  and  cases  Involv- 
ing the  revenue  laws  of  the  state,  or  the 
validity  of  a  statute.  B.  8.  art.  IBOl.  None 
of  the  remaining  questions  presented  are 
within  the  foregoing  exception,  and  for  that 
reason  are  not  subject  to  review  by  Supreme 
Court.  Cole  v.  State  ex  reL  Cobollni,  106 
Tex.  427,  170  S.  W.  1036. 

We  are  of  opinion  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  reformed  so 
as  to  eliminate  the  award  for  attorney's  fee, 
and  that  the  Judgment  as  reformed  should  be 
affirmed. 
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awud  for  attorney's  fee,  and,  as  reforaied,  af- 
firmed. 1 

We  therefore  recommend  tiiat  the  some  dis- 
position be  made  of  this  cose. 

PHIIiLIPS,  0.  J.  The  judgment  recom- 
mended by  the  Commission  of  Appeals  is  adopt- 
ed and  win  be  entered  as  the  judgment  of  the 
Supreme  Court 


PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court 


FREEMAN   v.   W.   B.    WALEBB  A   SONS. 
(No.  68-2825.)* 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  11,  1919.) 

Error  to  Court  of  Civil  Appeals  of  Third  Su- 
preme Judicial  District. 

Action  by  W.  B.  Walker  &  Sons  against 
Thomas  3.  Freeman,  receiver  of  the  Interna- 
tional &  Great  Northern  Railway  Company  and 
others.  Judgment  for  plaintiffs  in  the  justice 
and  county  courts,  which  was  affirmed  In  part 
and  reversed  and  rendered  in  part  upon  ap- 
peal to  the  Court  of  Civil  Appeals  (175  S.  W. 
450),  and  the  defendants  bring  error.  Judg- 
ment of  the  CSvil  Court  of  Appeals  reformed 
and  affirmed. 

Fisher  &  Fisher  and  Robt  Thompson,  all 
of  Austin  (Wilson,  Dabney  &  King,  of  Hous- 
ton, of  counsel),  for  plaintiff  in  error. 

A.  S.  Phelps  and  F.  C.  Morse,  both  of  Austin, 
for  defendant  in  error. 

TATLOR,  J.  This  case  is  one  appealed  from 
the  county  court,  and  is  a  companion  case  to 
Thomas  J.  Freeman  et  ol.  v.  W.  B.  Walker 
&  Sons  (No.  2840)  212  S.  W.  637.  The  parties 
are  identical  in  the  two  cases.  The  material 
facts  are  the  same  except  as  to  the  amounts  in- 
volved, the  time  of  sbipmont,  and  the  place 
from  which  shipment  was  made.  The  Court  of 
Civil  Appeals  made  the  same  disposition  of 
both  coses.    175  S.  W.  456,  1133. 

The  question  raised  by  the  only  assignment  of 
error  subject  to  review  by  the  Supreme  Court 
in  this  case  has  been  this  day  discussed  in  the 
companion  case,  in  which  recommendation  was 
made  that  judgment  of  the  Court  of  Civil  Ap- 
peals should  be  reformed  so  as  to  eliminate  the 


STEVENS  et  al.  v.  OALTBSTON,  H.  &  R  A. 
BY.  CO.  et  al.    (No.  65-2766.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  11,  1»1».) 

1.  RAiLROAns  «ss60  — AoQXTisiTioir  or  Bbai. 

B8TATB— TnXK. 

A  railroad  company  has  the  right  to  acquire 
real  estate  without  limitation  or  restriction  in 
use,  and  when  so  acquired  its  title  is  as  abso- 
lute as  that  of  a  private  individual,  at  least  in 
so  far  as  concerns  immunity  from  attack  by 
any  one  except  the  state. 

2.  DeKDB    ®5»93— CONSTBUCttOn— ImKRT. 

A  deed  should  be  so  interpreted  as  to  give 
effect  to  the  intention  of  the  parties. 

8.  Dbkds  «=»100  — Cokbtbdction  — CiEctni- 

BTANCES  OF  TBANBACTION. 

The  court  in  construing  language  of  deed 
susceptible  of  different  constructions  will  con- 
sider the  circumstances  attending  the  transac- 
tion, the  particular  situation  of  the  parties,  and 
the  state  of  the  thing  granted,  for  purpose  of 
ascertaining  the  true  intent 

4.  Dkeds  €=»97— CoNBTBtrcTioN — ^Intent. 

If  any  of  the  terms  used  in  a  deed  seem  to 
contradict  the  manifest  intention  clearly  indi- 
cated 'by  the  deed  as  a  whole,  the  intention 
must  govern. 

5.  DKED6    C=>  144(1)  —  CONSTBUCTION—COHDI- 

TioNAL  Conveyance. 
When  the  declared  purpose  for  which  the 
property  shall  be  used  is  a  matter  that  will 
inure  to  the  special  benefit  of  the  grantor,  the 
courts  are  more  inclined  to  treat  the  convey- 
ance as  conditional  than  when  the  use  is  for 
the  benefit  of  a  special  dass  of  persona  or  the 
public  at  large. 

6.  Dkeub  ©=»100— Constbtjotigw— Natdbe  of 
Estate   Gbanted  —  Pubfose  of  Cohvbt- 

ANCS. 

In  determining  the  character  of  the  estate 
granted,  the  court  will  consider,  not  merely  the 
uses  for  which  the  property  was  designated  in 
the  conveyance,  but  the  relation  of  the  grantor 
to  those  uses. 

7.  Deeds  «s306— CoRSTKOOTion  to  Oitb  Ef- 
FECT  TO  Whole. 

Every  part  of  the  deed  must  be  given  ef- 
fect if  it  can  be  done. 

8.  Deeds    «=»120  —  Comstbuctioii  —  Estate 
Gbanted. 

The  largest  estate  that  the  terms  of  a  deed 
with  all  its  parts  harmonized  will  permit  of  will 
be  conferred  upon  grantee. 
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9.  DratDs  ^s>90— OoNBTKUcnon  Fatoribui 

TO  Gbartee. 
Where  language  of  deed  is  so  ambiguous  as 
to  be  susceptible  of  different  constructions,  that 
interpretation  will  be  adopted  which  la  most 
favorable  to  grantee. 

10.  Railboads  <s=>6!>— Consixuction  or  Died 
— Estate  Acquired. 

Deeds  to  a  railroad  of  property  in  corpo- 
rate limits  of  town  to  be  nsed  for  depot  ground 
and  railroad  purposes  in  consideration  of  the 
expected  enhancement  in  value  of  grantor'a  ad- 
joining property,  Iteld  to  convey  a  fee  and  not 
merely  an  easement. 

11.  Deeds  «=95— Constbuction— LANatTAOE 
or  Instrument. 

To  warrant  a  departuVe  from  the  general 
rales  of  construction  and  to  give  deeds  a  mean- 
ing not  fairly  deducible  from  the  language  em- 
ployed, the  drcnmstpinces  should  be  such  as 
to  impel  the  conclusion  that  the  parties  intend- 
ed other  than  their  expressed  language  would 
ordinarily  imply. 

12.  Deeds    «=>145  —  Constkuction— "Peovi- 
80"— "Pbovidbb." 

The  mere  use  of  technical  terms  which  or- 
dinarily denote  a  limitation  or  a  condition  sub- 
sequent is  an  unsafe  test  of  the  true  nature  of 
the  estate  granted;  the  word  "proviso"  or 
"provided"  itself  being  sometimes  taken  as  a 
condition,  sometimes  as  a  limitation,  and  some- 
times as  a  covenant. 

[E^.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Provid- 
ed; Proviso.] 

.  13.  Deeds    9=»145  —  CJonbtbuotion- IiHOTa- 

TiON — Condition. 

Language  ordinarily  importing  a  limitation 

or  condition  subsequent  wHI  be  construed  most 

strictly  against  grantor  on  the  ground  that  law 

does  not  favor  forfeitures. 

14.  Deeds    «=3l55  —  Constbuction— linrrcA- 
TiON— Condition. 

Where  there  is  a  doubt  from  the  language 
of  the  entire  instrument  whether  its  fair  con- 
struction imports  a  limitation  which  would  ab- 
solutely determine  the  estate  or  a  condition 
subsequent  determining  the  estate  only  upon 
some  act  of  the  grantor  tantamount  to  re-entry, 
the  deed  must  be  construed  to  import  the  lat- 
ter as  being  in  a  sense  less  onerous  upon  the 
grantee. 

15.  Railboads  ^=>72(7)  —  Deeds— Constbtto- . 
HON— Conditions  Subsequent. 

Deeds  by  trustees  to  a  railroad  on  condi- 
tion that  premises  shall  be  used  exclusively  for 
railroad  purposes,  and  that  after  they  shall 
cease  to  be  used  for  such  purposes  they  shall 
revert  to  grantors  or  their  "successors,"  nam- 
ing a  small  consideration,  the  real  considera- 
tion being  expected  enhancement  in  value  of 
grantors'  adjoining  property,  field  to  convey  a 
fee  upon  condition  subsequent,  and  not  upon 
limitation,  and  railroad  took  an  indefeasible 
title  after  grantors'  sale  of  adjoining  land. 

Brror  to  Court  of  Civil  Appeals  of  Eigbtli 
Supreme  Judicial  District. 


Suit  by  H.  B.  Stevens  and  others  a^tinst 
the  Oalveston,  Harrisbnrg  &  San  Antonio 
Railway  Company,  in  which  W.  W.  Mills  and 
others  intervened.  Judgment  for  defendant 
against  plaintiils  and  intervoienB.  Affirmed 
as  to  plaintiffs  and  reformed  and  affirmed 
as  to  interveners  by  Court  of  Civil  Appeals 
(160  S.  W.  644),  and  plainUSs  bring  error. 
Judgment  of  Court  of  ClvU  Appeals  reversed, 
and  judgment  of  trial  court  affirmed. 

Williams  &  Neethe,  of  Galveston,  and  Cold- 
well  &  Sweeney,  of  El  Paso,  for  interveners. 

Baker,  Botta,  Parker  &  Garwood,  of  Hous- 
ton, and  Beall,  Kemp  &  Nagle^  of  EI  Paso,  tor 
defendant  in  error. 

McCIjBNDON,  J.  TM«  suit  involves  the 
proper  construction  of  three  deeds,  executed. 
respectively,  on  January  25,  1881,  June  8, 
1881,  and  April  0,  1881.  The  conclusions  we 
have  reached  do  not  require  a  full  statement 
of  all  the  issues  presented  in  the  several  ap- 
plications for  writs  of  error.  A  more  detail- 
ed statement  will  be  found  in  the  opinion  of 
the  Court  of  Civil  Appeals,  169  S.  W.  644. 

In  the  deeds  of  January  26  and  June  8, 
1881,  the  grantors  were  Thomas  T.  Gantt  and 
David  Rankin,  acting  in  their  capacity  as  trus- 
tees under  the  will  of  Robert  Campbell,  de- 
ceased, joined  in  by  Virginia  J.  Campbell 
and  Hugh  Campbell,  Jr.,  cestuis  que  trustent. 
The  grantee  in  the  latter  was  the  Galveston, 
Harrisburg  &  Saxt  Antonio  Railway  Compa- 
ny, and  In  the  former,  Charles  Crocker,  who 
conveyed  to  said  rdilway  company.  The  for- 
mer of  these  deeds  conveys  to  the  grantee  a 
tract  of  land  in  the  dty  of  El  Paaot  contain- 
ing 21.4  acres.  The  habendum  clause  of  this 
deed  reads  as  follows: 

"To  have  and  to  hold  said  real  estate  iritb  all 
its  appurtenances  unto  said  Charles  Crocker, 
his  heirs  and  assigns  forever. 

"On  condition,  nevertheless,  that  said  real 
estate  shall  be  nsed  exclusively  for  railroad 
depot  grounds  and  railroad  business  purposes 
and  that  the  freight  and  passenger  depots  to 
be  built  and  used  by  said  second  party  or  his 
assigns  shall  be  within  two  hundred  and  ninety- 
five  (295)  feet  in  a  northerly  or  southerly  di- 
rection from  the  center  line  of  Main  street  and 
within  three  hundred  and  sixty-five  (866)  feet 
of  the  center  line  of  Kansas  street  as  said 
streets  are  shown  on  said  map  of  Ansen  Mills 
or  that  said  freight  and  passenger  depots  shall 
be  at  any  point  easterly  or  westerly  from  the 
intersection  of  said  Main  street  and  Kansas 
street  that  said  first  and  second  parties,  their 
successors  or  assigns  may  mutually  agree  upon 
and  that  if  said  premises  shall  cease  wholly  to 
be  used  for  the  purposes  herein  contained  they 
shall  revert  to  the  grantors  or  their  succes- 
sors." 

The  deed  of  June  8,  1881,  conveys,  besides 
other  property  not  involved,  "the  right  of 
way  for  said  company's  railway  through 
Main  street  extending  to  the  easterly  bound- 
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miS  line  of  tba  lasda  at  lald  partlce  •£  the 
first  part";  also  tbe  nortberly  halves  of 
blocks  3, 10,  and  42,  and  the  sotitberly  halves 
of  blocks  8,  9,  aod  43,  In  tbe  clt^  of  El 
Paso: 

"The  said  halves  of  utid  blocks  8,  lO,  42,  8,  » 
and  43,  being  tbe  halves  lying  upon  Main 
street,  and  extending  back  to  a  line  running 
through  tbe  center  of  said  blocks  end  parallel 
with  Main  street  and  including  also  all  the 
right,  title  and  interest  in  or  claim  to  the  rights 
of  the  said  parties  of  the  first  part  in  to  and 
over  the  streets  induded  within  the  boundary 
of  a  line  extending  around  the  said  halves  of 
blodis.  To  have  and  to  hold,  all  and  singular, 
the  premises,  wltk  aD  the  rights,  privileges, 
aod  apportenanees  thereunto  appertaining  unto 
tbe  said  Galvestoa;  Banrisbnrg  tc.  &aa  Antonio 
Railwajr  CompaoT  and  its  successors  and  as- 
signs so  long  as  the  said  land  shall  be  nsed  as 
a  railroad  right. of  way  and  if  not  so  used  shall 
revert  to  the  grantors  herein." 

In  the  deed  of  Aprtl  »,  1881,  W.  W.  Mills 
and  J.  P.  Hagne  are  the  grantors,  and  said 
railway  company  the  grantee.  This  deed  con- 
veys the  21.4  acres  described  In  the  deed  of 
January  25,  1881,  and  bnmedtately  following 
the  description  reads  as  follows: 

"The  said  tracts  or  parcels  of  land  to  be  used 
for  depot  grounds  and  railway  purposes,  by  said 
company  on  conditions  set  forth  in  deed  of 
Thomas  T.  Gantt  and  David  Bankin  of  Saint 
Louis,  )6sBourl,  trustees  of  the  estate  of  Rob- 
ert Campbdl,  to  Oharles  Crocker,  dated  Jan- 
nary  26,  A.  D.  1881,  except  that  the  freight 
and  passenger  depots  therein  named  may  be 
located  three  hundred  and  thirty  (330)  feet  far- 
ther northeastwardly  from  the  center  line  of 
ICansas  street.  And  in  case  the  said  parcels 
of  land  are  not  used  by  said  railway  company 
for  passenger  and  freight  depots  and  railway 
purposes,  then  in  that  case  all  the  right,  title 
and  interest  therein  conveyed  shall  revert  to 
and  again  be  vested  in  the  said  parties  of  the 
first  part;  and  if  said  railway  company  aban- 
don the  use  of  said  land  for  said  purposes,  all 
buildings  and  fixtures  erected  thereon  by  said 
company  shall  be  held  part  and  parcel  of  said 
land  and  shall  revert  with  the  same  to  the  said 
parties  of  the  first  part.  Together  with  all  and 
singular  the  tenements,  hereditaments  and  ap- 
purtenances thereunto  belonging  or  in  any  wise 
appertaining  and  tbe  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues  and 
profits  thereof.  And  also  all  tbe  estate,  right, 
title,  interest,  property  possession,  claim  and 
demand  whatsoeveiwas  well  in  law  as  in  equity 
of  the  said  parties  of  the  first  part,  of,  in  or 
to  the  above-described  premises  and  every  part 
and  parcel  thereof  with  the  apportenanees.  To 
have  and  to  hold  all  and  singular  the  above 
mentioned  and  described  premises,  together 
with  the  appurtenances  unto  the  said  party  of 
the  second  part,  its  h^irs  and  assilgns  forever, 
for  the  purposes  and  on  the  conditions  above 
set  forth:'' 

Tbe  only  consideration  expressed  In  the 

deeds  was  $1,  but  the  trial  court  found  that 

the  real  qnotfderatloa  for  the  oonveyanpea 

was  the  expected  enhancement  In  value  of 

212  S.W. 


other  property  osvoed  by  tbb  grantors  at  the 
time  of  the  conveyances,  by  reason  of  the  uses 
to  be  made  of  the  property. 

The  plaintlfCs,  claiming  under  the  deeds 
of  January  26th  and  June  8th,  as  vendees 
through  mesne  conveyances  from  the  gran> 
tors  therein,  brought  this  suit  to  recover  of 
the  railway  company  a  tiiree-fourths  undi- 
vided interest  in  the  property  conveyed  by 
said  deeds,  upon  tbe  ground  of  the  alleged 
diversion  of  use  of  portions  of  tbe  i»«perty 
to  purposes  Inconsistent  with  tbe  grants.  In- 
terveners, claiming  as  heirs  at  law  of  the 
grantors  In  the  deed  of  April  9th,  sought  to 
recover  a  one-eighth  undivided  Interest  In 
the  21.4  acres  for  a  like  reason.  The  defend- 
ant, In  addition  to  Its  defensire  pleadings, 
sought  affirmatively  the  removal  of  cloud 
from  Its  title,  claiming  to  own  the  land  In 
fee  simple. 

Tbe  contentions  of  the  respective  parties 
may  be  briefly  summarized  as  follows - 

Plaintiffs  and  Interveners  contend:  (1) 
That  the  deeds,  being  to  a  railway  company 
and  for  railway  purposes,  must  be  construed 
as  Intending  to  pass  only  an  easement,  and 
not  tbe  fee  to  the  property ;  (2)  that  If  the 
deeds  be  construed  as  i)assing  the  fee,  It  was 
upon  limitation,  and  not  upon  conditions  sub- 
sequent; and  upon  failure  to  use  tbe  prop- 
erty for  the  purposes  designated,  tbe  title,  of 
tbe  grantee  terminated  and  revested  in  the 
grantors,  their  heirs  and  assigns. 

Tbe  defendant  contends,  on  the  other  hand, 
that  tbe  deeds,  properly  construed,  vested  in 
tbe  railway  company  a  fee-simple  title  upon 
coaditlons  sttbeequont,  and  that  upon  eonTey« 
ante  by  tbe  grantors  of  all  the  lands  to  he 
benefited  by  tbe  conveyances  tbelr  Interest 
in  tbe  conditions  of  defeasance  was  forever 
lost. 

We  will  consider  these  questions  in  tbe 
order  named. 

That  only  an  easement  Is  conveyed  by  tbe 
several  deeds  is  sought  to  be  supported  by 
numerous  decisions  of  our  Amerlcad  courts 
construing  deeds  and  contracts  lor  deeds  to 
railway  companies,  chiefly  deeds  conveying 
strips  of  ground  cutting  through  larger  tracts 
as  railway  rights  of  way.  We  have  careful- 
ly examined  the  authorities  upon  this  sub- 
ject, and  are  unable  to  conclude  therefrom 
that  the  deeds  In  question  should  be  given 
the  construction  contAded  for  by  plaintiffs 
and  interveners.  The  authorities  dted  and 
relied  upon  inay  be  divided  Into  several  class- 
es. In  one  class  of  cases,  it  seems  to  be  held 
by  the  decided  weight  of  authority  that 
where  the  deed  In  tbe  granting  dauae  conveys 
a  right  of  way  only,  the  estate  conveyed  wlU 
be  held  to  be  an  easement,  and  not  a  ttte,  al- 
though apt  words  to  convey  the  fee  are  em- 
ployed. Such  is  liw  iMAdlag  in  Btght  of  Way 
Oil  Co.  V.  Gladys  City  Oil  Q».,  loe  Tex.  94, 
157  S.  W.  737,  51  L.  R.  A.  (N.  S.)  268;  Jones 
T.  Van  Bochove^  103  Mioh.  98,  61  N.  W.  342 ; 
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Hallway  v.  Oeteel,  119  Ind.  77,  21  N.  B.  470; 
RaUway  ▼.  Reynolds,  U6  Ind.  356,  19  N.  E. 
141 ;  Hallway  t.  Cobnrn,  91  Ind.  S57 ;  Blake- 
ly  V.  RaUway,  46  Ntb.  272,  64  N.  W.  972; 
Reichenbach  v.  RaUway,  10  Wash.  857,  38 
Pac.  1126. 

To  anotlier  class  of  cases  belong  tbose  In 
which  the  grantee  claims  under  a  contract 
for  a  conveyance  of  lands  for  right  of  way 
or  other  railway  purposes,  with  a  covenant 
to  conrey  the  fee-simple  title.  In  those  cases 
it  is  generally  held  that — 

"A  contract  to  convey  land  for  a  particular 
*  use,  or  to  a  party  baving  capacity  to  acquire  a 
certain  estate  in  land  for  a  particular  use, 
must  of  necessity  carry  the  implication  of  such 
limitation  upon  the  estate  to  be  conveyed." 
Hm  V.  Railway,  32  Vt.  74;  Lockwood  ▼.  Rail- 
way, 103  Fed.  243,  43  C.  0.  A.  202;  Uhl  v. 
Railway,  51  W.  Va.  106,  41  8.  B.  340. 

A  third  class  of  cases  Is  illustrated  In 
Choteau  v.  Hallway,  122  Mo.  375,  22  S.  W. 
458,  30  S.  W.  299,  where  a  deed  absolute  In 
form  conveying  city  lots  was  held  to  convey 
only  an  easement,  on  the  ground  that,  under 
the  Constitution  of  the  state,  as  construed 
by  the  Missouri  courts,  no  greater  estate 
could  be  acquired  by  the  grantee. 

The  case  which  most  strongly  supports  the 
contention  of  plaintiffs  and  interveners  is 
that  of  Abercromble  v.  Simmons,  71  Kan. 
638,  81  Pac.  208,  1  L.  R.  A.  (N.  S.)  806,  114 
Am.  St.  Hep.  609,  6  Ann.  Oas.  289.  In  that 
case  there  was  a  deed  absolute  in  form,  con- 
veying a  strip  of  land  through  a  farm  owned 
by  the  plaintiff.  The  facts  In  that  case  show 
that  the  railway  company  bad  already  snr- 
veyed  its  line  through  the  farm,  and  the 
deed  was  made  with  reference  to  the  survey 
already  made.  The  railroad  was  never  built> 
and  subsequently  the  railway  company  con- 
veyed the  land  to  a  third  party.  It  was  held 
that  the  deed,  when  construed  in  the  Ught 
of  all  the  surrounding  circumstances,  convey- 
ed an  easement  only.  From  the  opinion  we 
gather  that  the  chief,  if  not  controlling,  con- 
siderations which  induced  this  decision  were 
that  the  property  had  already  been  surveyed 
as  a  railroad  right  of  way,  and  the  railroad 
company  had  the  right  to  condemn,  or  ac- 
quire the  right  of  way  by  agreement  with 
the  owner,  and  that  the  property  so  acquired 
consisted  of  a  strip  of  land,  which  cut  in  two 
the  farm  of  the  defandant.  The  court  in 
that  connection  say: 

"May  a  railroad  company  purchase  a  strip 
of  land  extending  a  great  distance  through  the 
country  and  over  many  farms,  abandon  the 
enterprise,  and  then  sell  the  strip  to  those  who 
will  put  it  to  a  wholly  different  use — one  that 
might  be  obnoxious  and  menacing  to  the  adja- 
cent 'owners?" 

Ifl  concluding  Its  <v^ion  die  court  say: 

"Lands  may  be  acquired .  by  donation  or  by 
voluntary  grant  for  ai.1  in  the  building  of  rail- 
roads, and  railroad  companies  may  doubtless 


acquire  lands  for  varioas  uses  in  connectioii 
witii  railroad  business  that  eonld  not  be  taken 
by  virtue  of  eminent  domain,  and  as  to  these 
different  rules  may  apply.  It  is  intended  to 
confine  the  decision  to  cases  where  the  contract 
or  conveyance  shows  that  the  land  was  sold  and 
received  for  use  as  a  right  of  way  for  a  rail- 
road." 

The  same  condnsion  was  readied  in  Rail- 
way V.  Aldridge,  136  N.  T.  83,  82  N.  E.  60, 
17  L.  R.  A.  616. 

[1  ]  We  do  not  think  that  the  principles  an- 
nounced in  any  of  the  foregoing  cases  are 
applicable  here.  It  is  not  the  law  in  this 
state  that  a  railway  company  can  acquire 
only  an  easement  in  real  property.  The  con- 
trary waa  expressly  held  in  Calcasiea  Lum- 
ber Co.  V.  Harris,  77  OPei,  23,  18  S.  W.  453. 
Under  onr  statutes,  a  railway  company  may 
condemn  property,  not  only  for  right  of  way 
purposes,  but  for  other  necessary  uses.  But 
it  also  has  the  rigbt  to  acquire  real  estate 
without  limitation  or  restriction  in  use ;  and, 
when  so  acquired,  its  title  la  as  absolute  as 
that  of  a  private  individual,  at  least  in  so  far 
as  concerns  Immunity  from  attack  by  any 
one  except  the  state.  The  question,  there- 
fore, for  onr  consideration  is  whether  or  not 
the  deeds  when  properly  construed  convey 
a  fee  upon  condition  or  limitation,  or  merely 
an  easement  In  the  property. 

[2-4]  In  arriving  at  a  proper  solution  of 
this  question,  we  are  required  to  resort  to 
well-establist^  general  rules  for  construlni; 
instruments  of  this  character. 

"The  first  rule  of  exposition,  which  governs 
every  other,  is  that  contracts  should  be  so  in- 
terpreted as  to  give  effect  to  the  intention  of 
the  parties;  and,  while  the  words  selected  by  the 
parties  themselves  as  a  symbol  to  denote  their 
purpose  are  usually  the  primary  source  from 
which  intention  is  drawn,  and  the  best  and  sur- 
est gnide  to  its  discovery,  yet  being  employed 
sometimes  by  designing  persons  to  disguise  rath- 
er than  to  express  the  true  thought,  and  be- 
ing liable  to  careless  misuse  or  ignorant  mis- 
application, it  is  always  the  duty  of  the  court, 
in  all  casea  where  they  are  susceptible  of  dif- 
ferent constructions,  to  take  into  consideratioa 
the  circumstances  attending  the  transaction, 
the  particular  situation  of  the  parties,  and  the 
state  of  the  thing  granted,  for  the  purpose -of 
ascertaining  the  true  intent;  for  the  intention 
of  the  parties  is  manifestly  paramount  to  the 
manner  chosen  to  effect  it.^  The  courts,  there- 
fore, may  avail  themselves'  of  the  same  light 
which  the  parties  enjoyed  when  the  contract 
was  executed,  and  may  place  themselves  in  the 
same  situation  as  the  parties  who  made  it,  in 
order  that  they  may  view  the  drcnmstanoes 
as  those  parties  viewed  them,  and  so  judge  the 
meaning  of  the  words  and  the  correct  applics- 
tion  of  the  language  ^pd  the  things  described ; 
and  it  any  of  the  terms  used  seem  to  contradict 
the  manifest  intention,  as  clearly  indicated  by 
the  agreement  as  a  whole,  the  intention  must 
govern."  .  Lockwood  v.  Railway,  shore.. 

The  rules  announced  In  the  above  question 
have  been  frequently  appBed  In  this  atate. 
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In  MaddoX  ▼.  Adair,  66  8.  W.  811,  the  pur- 
pose to  be  accompIlEhed,  as  shown  by  tee  real 
consideration'  for  the  deed,  namely,  the  en- 
hancement of  other  property  by  the  erection 
of  a  school  building  on  the  property  conveyed, 
was  held  to  be  controlling  to  determining  the 
construction  to  be  placed  upon  the  language 
In  the  deed.  In  that  case.  Post  r.  WeU,  U5 
N.  Y.  361,  22  N;  K  145,  5  li.  R.  A.  422, 12  Am. 
SL  Rep.  809,  Is  cited  with  approyal,pnd  com- 
mented on  as  follows: 

"It  was  ruled  that  the  lanfruage  of  the  deed, 
although  Importing  a  condition  subsequent. 
should  be  considered  as  a  covenant,  in  view  of 
the  fact  that  it  was  the  evident  intention  of  the 
grantor  to  protect  his  remaining  property  from 
depreciation  in  value  by  reason  of  the  erection 
adjacent  thereto  of  undesirable  structures. 
Having  parted  with  all  his  interest  in  both 
estates,  he  was  no  longer  concerned  in  the  con- 
dition, and  it  waa  held  that  no  burden  rested 
upon  the  title  of  the  first  purchaser.  In  this 
ease,  when  Maddoz  disposed  of  his  lots  adjoin- 
ing the  lot  in  controversy,  the  purpose  of  the 
condition .  was  satisfied,  and  he  had  no  further 
interest  in  the  continued  maintenance  of  the 
school." 

In  Olcott  V.  Gabert,  86  Tex.  121,  23  S.  W. 
885,  the  deed  was  by  a  railway  company  up- 
on consideration  of  $5,  conveying  certain 
town  lots.  The  grantee  was  C.  M.  Dubois, 
bishop  of  Galveston,  and  his  successors  in 
ofBce,  "for  the  use  of  the  Roman  Catholic 
Church."    The  habendum  clause  read : 

"To  have  and  to  hold,  all  and  singular,  the 
premises  above  mentioned  unto  the  said  C.  M. 
Dubois,  bishop  of  Galveston,  for  the  use  afore- 
said, and  to  his  successors  and  assigns  forever." 

In  holding  that  this  deed  passed  a  fee- 
simple  title  In  trust,  the  court  say: 

"When  the  declared  purpose  for  which  the 
property  shall  be  used  is  a  matter  that  will 
inure  to  the  special  benefit  of  the  grantor,  the 
courts  are  more  inclined  to  treat  the  conveyance 
as  conditional  than  when,  as  in  this  case,  the 
Use  is  for  the  benefit  of  a  special  class  of  per- 
sons or  of  the  public  at  large.  In  this  case 
it  does  not  appear  that  the  maintenance  of  the 
efaoreh  upon  the  krta  was  a  matter  specially 
advantageous  to  the  railway  company,  who  made 
the  grant.  Upon  tliese  propositions  the  author- 
ities, are  numerous  and  in  substantial  ■  accord." 

It  will  thus  be  seen  that  In  determining 
the  character  of  the  estate  granted,  the  court 
took  into  consideration  not  merely  the  uses 
for  which  the  property  was  designated  In  the 
oonvej'ance,  but  the  relation  of  the  grantor  to 
these  uses. 

{f,  t]  The  general  principles  annoonoed  in 
the  foregoing  quotations  we  tbtok  are  well 
established  by  tfaor  great  weight  of  authority. 

[7->]  Other  well-eatabllshed  rules  of  ooa- 
Btiuction  are  thus  expressed.  In  Cartwrigbt  t. 
TrueblQOd,  80  Tex,  538,  89  S.  W.  931: 

"B>very  part  of  the  deed  must  be  given  ef- 
fect if  it  can  be  done,  atid  when  all  of.  the  parts 


are  harmoniKd  the  largest  estate  that  Its  terms 
will  permit  of  will  be  conferred  upon  the  gran- 
tee. *  *  *  If  the  language  cannot  be  har- 
monised, from  which  an  ambiguity  arises  in 
the  deed  so  that  it  is  susceptible  of  two  con- 
structions, that  Interpretation  will  be  adopted 
which  is  most  favorable  to  the  grantee." 

[10,11]  By  the  fair  application  of  these 
rules  of  construction  to  each  of  the  deeds  In 
question,  we  think  the  conclusion  must  be 
reached  that  the  fee,  aod  not  merely  an  ease- 
ment, was  Intended  to  be  conveyed.  Clearly, 
audi  would  be  true  if  the  grantee  were  a 
private  individual,  and  not  a  railway  com- 
pany. To  warrant  a  d^arture  from  the 
general  rules  of  construction,  and  give  to  the 
deeds  a  meaning  not  fairly  dedudble  from 
the  language  employed  by  the  parties,  the 
circumstances  should  be  such,  in  our  qpinion, 
as  to  impel  the  conclusion  that  the  fiartles 
Intended  other  than  their  expressed  language 
would  ordinarily  imply.  All  the  considera- 
tions In  the  cases  cited  for  applying  a  differ- 
ent rule  where  the  grantee  Is  a  railway  com- 
pany from  that  applied  where  the  grantee  Is 
a  natural  person  are  wanting  in  this  case. 
As  found  by  the  trial  court,  the  circumstances 
surrounding  those  conveyances  were  that  the  • 
grantor*  sought  the  enhajscement  in  value  of 
other  lands  owned  by  them  in  the  vicinity  of 
the  land  conveyed.  There  is  not  shown  any 
attempt  on  the  part  of  the  railway  company 
to  acquire  title  to  this  properly  by  eminent 
domain,  .0£  any  intention  to  acquire  It  at  all 
previoua  to  the  executUm  of  the  deeds.  The 
thing  conveyed  was  not  a  strip  of  land  ex- 
texiding  through  a  larger  tract  used  as  a 
whole  for  some  particular  purpose,  but  con- 
sisted oi  distinct  parcels  of  ground  in  the 
corporate  limits  of  a  city.  The  considera- 
tions, therefore,  which  brought  forth  the  deci- 
sions in  the  Abercrombie  and  similar  cases 
are  absent  here,  and  we  are  not  pointed  to 
any  circumstances  which  would  lead  us  to 
conclude  that  the  intention  of  the  parties  was 
other  than  the  fair  language  of  the  convey- 
ances would  reasonably  import,  regardless  of 
the  fact  that  the  grantee  was  a  railway  com- 
pany. 

Passing  to  the  question  whether  the  con- 
veyance of  the  fee  is  upon  limitation  or  con- 
dition subsequent,  we  have  reached  the  con- 
clusion that  the  latter  construction  must  pre- 
vail. In  arriving  at  this  conclusion,  we  are 
guided  In  the  main  by  the  same  considerations 
expressed  above  In  passing  upon  the  question 
first  discussed.  ' 

The  dlstlnctloh  between  a  conveyance  upon 
limitation  and  upon  condition  subsequent  Is 
thus  stated  by  Kent: 

.  "Words  of  lioitation  mark  the  period  which 
is  to  determine  the  estate;  b)it  worda  of  con- 
dition render  the  estate  liable  to  be  defeated  in 
the  intermediate  time,  if  the  event  expressed  in 
tite  condition  arises  before  the  determination 
t<  the  estate,  or  completion  df  'the  period  de- 
scribed  by  tile  Umitatiem.     The  one  specifies 
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the  utmosit  time  of  contlnnanw,  and  tbe  other 
marks  some  event  which,  if  it  takes  place  in 
the  course  of  that  time,  will  defeat  the  estate. 
The  material  distinction  between  a  condition 
and  a  limitation  consists  in  this:  That  a  condi- 
tion does  not  defeat  the  estate,  although  it  be 
broken,  until  entry  by  the  srai(tor  or  bis  heirs. 
But  it  is  in  the  nature  of  a  limitation  to  de- 
termine the  estate  when  the  period  of  limitation 
arises  without  entry  or  claim."  Wiederanders 
V.  State,  64  Tex.  140. 

Under  the  coniiuon  law  and  the  great 
weight  of  authority  in  our  American  courts. 
It  Is  held  that  the  reversionary  interest  of 
the  grantor  In  a  deed  conveying  a  fee-simple 
estate  upon  condition  subsequent  is  not  as- 
rignable  can  only  be  enforced  \tr  the  original 
.grantor  and  those  connected  wltb  him  In 
wlood,  and  determines  upon  an  assignment  of 
the  rlEht  or  subsequent  deed  to  the  property. 
It  Is  earnestly  urged  by  counsel  for  plalntifts 
that  tills  rule  Is  not  In  force  in  Texas.  The 
decision  of  this  question,  however,  is  rendered 
unnecessary  by  the  conclusion  we  have  reach- 
ed as  expressed  below. 

While  the  legal  attributes  of  the  two  es- 
tates under  consideration  are  well  deflued 
and  clearly  distinguished,  difficulty  often 
arises  when  construing  particular  Instru- 
ments In  determining  whether  they  fall  wltb- 
In  one  or  the  other  class.  In  this  question  of 
construction  the  chief  difficulty  lies.  Certain 
general  principles  have  from  time  to  time 
been  laid  down,  but  It  Is  not  always  easy  to 
apply  these  principles  to  the  particular  case. 

[12]  Aside  from  flie  general  rules  of  con- 
struction above  announced  In  passing  upon 
the  first  question  consldiered.  It  has  been  held 
that  certain  technical  words  denote  a  limita- 
tion, and  certain  other  tedinical  words  denote 
a  condition  subsequent.  But,  as  said  by  Mr. 
Washburn  In  bis  able  work  on  Real  Property 
(5tb  Bd.  p.  US): 

"It  is  apprehended  that  the  mere  use  of  any 
of  these  terras,  ordinarily  expressive  of  a  con- 
dition or  a  limitatioti,  would  be  an  unsafe  test 
of  the  true  natore  of  the  estate.  The  word 
'proviso'  or  'provided,'  itself,  may  sometimes 
be  taken  as  a  oondidon,  sometimea  as  a  limi- 
tation, and  sometimes  as  a  covenant." 

Effect  to  this  rule  was  given  in  Maddox  ▼. 
Adair,  above,  in  commenting  upon  the  New 
York  Case. 

[13]  There  is  another  rule  generally  ap- 
plied In  construing  deeds  where  the  language 
used  may  ordinarily  Import  a  limitation  or 
condition  subsequent,  namely,  that  these  pro- 
visions are  strictly  construed  against  the 
grantor,  on  the  ground  that  the  law  does  not 
favor  forfeitures.  In  construing  a  contract  to 
Import  a  covenant,  and  not  a  condition  sub- 
sequent, tbe  Supreme  Court,  In  South  Texas 
Telephone  Co.  v.  Huntington,  104 -Tex.  850, 
186  S.  W.  1053, 138  S.  W.  381,  say: 

"To  constitute  a  condition  subsequent  froat 
which  a  forfeiture  may  be  declared  because  of 
a  failure  of  its  performance,  the  language  moat 


be  clear  and  flte  eondltion  must  be  created  by 
express  terms,  or  by  dear  implicatiaai,  and  it 
roust  be  strictly  construed.  Soutfaerland  ▼. 
Railway,  3  Dntcb,  13-20.  If  there  be  donbt  as 
to  the  meaning  of  tbe  language  used  in  this  in- 
strument, then  it  n;u8t  be  construed  to  be  a 
covenant,  for  the  law  will  not  permit  a  liberal 
construction  to  be  placed  upon  its  terms  in  or- 
der to  cause  a  forfeiture  of  a  right  secured  by 
the  instrument.  Woodrulf  ▼.  Woodrnff  [44  N. 
3.  Eq.  flid,  16  Atl.  4]  1  liL  R.  A.  380;  Rail- 
way V.  Titterington,  84  Tex.  222  [19  S.  W. 
472,  31  Am.  St  Rep.  39]."  Moore  v.  Gross, 
87  Tex.  557  [29  S.  W.  1051]. 

[14]  The  rule  there  announced  Is  generally 
supported  by  authority  v^thin  and  without 
this  state.  We  think  a  correct  application  to 
be  that  where  there  Is  a  doubt  from  the  lan- 
guage of  the  entire  Instrument  whether  Its 
fair  construction  imports  a  limitation  which 
would  absolutely  determine  the  estate,  or  a 
condition  subsequent  determining  the  estate 
only  upon  some  act  of  the  grantor  taatamoont 
to  a  re-entry,  the  deed  must  be  construed  to 
Import  tbe  latter  as  being  In  a  sense  less 
onerous  upon  the  grantee.  This  conclusion, 
we  think.  Is  in  harmony  also  with  tbe  rule 
that  the  greatest  estate  of  which  tbe  lan- 
guage of  the  deed  is  susceptible  of  conveying 
will  be  held  to  have  been  Intended  by  the 
parties,  because,  although  both  estates  are 
generally  regarded  as  fees,  the  former  deter- 
mines abscflutely  upon  tbe  happening  of  tbe 
condition,  and  Is,  therefore,  more  circum- 
scribed than  the  latter,  which  requires  some 
act  on  tbe  part  of  Qie  grantor  for  its  de- 
termination, in  addlUon  to  tbe  breadi  of  the 
condition. 

To  our  mind,  there  Is  little  doubt  as  to  the 
effect  of  the  deeds  of  January  25tb  and  April 
9th.  There  Is  nothing  In  the  langnaage  of 
these  deeds  which  would  reasonably  imply  a 
limitation.  The  language  used  is,  we  believe, 
that  ordinarily  employed  In  deeds  construed 
to  be  upon  condition  subsequent.  It  U  con- 
tended by  plaintiffs  and  Interveners  tttat  tbe 
words  in  the  deed  of  January  25th  reading; 
"If  said  promises  shall  cease  wholly  to  be 
used  for  tbe  purposes  herein  contained,  they 
shall  revert  to  tbe  grantors  or  their  gvece*- 
tors"  (underscoring  our^.  Import  a  limita- 
tion, in  that  the  fair  construction  of  aald 
language  is  tliat  the  estate  should  determine 
ipso  facto  when  the  properties  ^ould  cease 
to  be  so  used.  We  do  not  think  this  is  a  fair 
constmctiOD  of  this  language.  On  the  con- 
trary, we  find  practically  the  same  lang^aage 
Tised  in  deeds  construed  to  import  only  a 
condition  subsequent.  Maddox  r.  Adair, 
above ;  JefTery  v.  Graham,  61  Tex.  481. 

Kor  do  we  think  any  special  significance 
should  be  attached  to  Oie  word  "successors" 
underscored  In  the  above  quotation.  Tbe 
grantors  were  trustees  of  the  property,  acting 
at  tiie  Instance  of  tbe  cestuls  que  truatent, 
and  in  their  trust  capacity.  1%e  word  "suc- 
cessors," when  used  In  reference  to  trustees, 
ordinarily  Implies  tbeir  aucceaaora  in  tnut; 
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and  we  think  eftioalcl  be  glTeii  that  meaning  la 
omstmlng  this  Instruraent  There  Is  nothing 
In  the  context  requiring  that  it  be  given  a 
broader  meaning. 

More  difficulty  arises  In  construing  the 
deed  of  June  8th.  The  granting  clause  In 
that  deed  without  question  purports  to  con- 
vey an  absolute  fee-simple  title.  The  first 
part  of  the  habendum  clause,  namely,  "so 
long  as  said  land  shall  be  used  as  a  railroad 
right  of  way,"  Is  In  the  technical  language 
of  a  limitation ;  but  this  is  Immediately  fQl- 
lowed  by  this  language,  "and  If  not  so  used 
shall  revert  to  the  grantors  herein."  The 
latter  quotation,  as  we  have  seen,  Is  the  lan- 
guage usually  employed  to  express  the  gran- 
tor's right  of  re-^ntry  upon  a  condition  sub- 
sequent broken. 

[15]  Having  In  mind  all  the  foregoing  con- 
siderations, we  think  the  proper  construction 
of  each  of  the  three  deeds,  when  vlewedln 
the  light  of  the  surrounding  circumstances, 
and  the  purposes  sought  to  be  attained,  is 
that  they  convey  upon  condltloii  subsequent, 
and  not  upon  limitation.  To  give  them  this 
construction,  to  our  mind,  reasonably  har- 
monizes all  the  terms  of  all  the  deeds,  and 
gives  to  the  grantors  ttiat  which  they  bai> 
gained  for,  as  found  by  the  trial  court. 

Having  reached  the  above  concluslona,  the 
disposition  to  be  made  of  the  caae,  In  our 
opinion,  is  controlled  by  the  decision  In  Mad' 
dox  T.  Adair.  In  that  case  Maddox  conveyed 
to  certain  school  trustees  a  tract  of  land  by 
deed  in  the  usual  form,  except  that  it  contain- 
ed the  following  clause: 

"But  should  tlie  said  land  fall  to  be  used  for 
die  purposes  for  which  it  is  sold,  viz.,  the  es- 
tablishment and  maintenance  of  a  first-class 
seminary  of  learning  tfaereon,  then  it  shall  re- 
vert to  me,  the  said  J.  W.  Maddox." 

The  recited  considefatloa  In  the  deed  was 
1100  cash ;  bat  the  evidence  showed  that  the 
real  coosideration  was  the  expected  enhance- 
ment in  value  to  adjacent  property  owned  by 
Maddox,  as  a  result  of  tl>e  estabUsbmeni  of 
the  aclKxri  provided  for.  After  tlie'  school  was 
eatabliahed,  Maddox  sold  all  of  bis  adjacent 
property.  The  school  was  later  abandoned, 
and  Maddox  sued  to  recover  the  fTogeity  cmi- 
Teyed.    The  court  in  that  caae  say: 

"In  ascertaining  the  intention  it  is  proper 
to  look  to  the  drcvimstances  sarTounding  the 
transaction.  Railway  v.  Beller  [00]  Tenn.  [648] 
18  8.  W.  891.  Maddox  desired  the  school  to 
be  nted  in  order  that  the  value  of  his  property 
might  be  increased.  This  was  the  ctnsideration 
for  the  conveyance,  and  he  had  no  interest  in 
having  the  school  maintained  for  any  other 
purpose.  •  •  •  When  he  sold  his  adjacent 
lots  he  ceased  to  be  concerned  in  tlie  continu- 
ance of  the  school,  aqd  the  purpose  of  the  con- 
dition was  aocMoplishcd.  This  construction  is 
also  in  harmony  with  the  language  of  the  con- 
tftioa." 
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I  The  Supreme  Court  refused  a  writ  of  error 
in  that  case,  and  we  think  the  decision  there- 
in is  controlling  here.  The  grantors  in  the  i 
several  deeds  do  not  appear  to  have  had  any 
interest  whatsoever  in  the  conditions  express- 
ed in  the  several  deeds,  other  than  the  en- 
hancement in  value  of  their  other  property 
throu^  compliance  with  such  conditions. 
The  trial  court  found  that  they  had  conveyed 
all  Oieir  other  property  which  was  expected 
to  be  benefited,  from  which  It  conclusively 
appears  that  their  interest  in  a  further  com- 
pliance with  the  conditions  had  determined." 

Having  readied  the  foregoing  conclusions, 
tbe  other  questions  raised  by  plaintiffs  and 
interveners  become  immaterial. 

We  conclude  that  the  railway  company  has 
an  indefeasible  fee-simple  title  to  the  prop- 
erty lavolved  in  this  suit,  and  that  the  Judg- 
■inent  of  the  Court  of  Civil  Appeals  should  be 
reversed,  and  the  Judgment  of  the  trial  court 
affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court. 


MOOSS  V.  MISSOURI,  K.  &  T.  RY.  CO.  OF 

TEXAS.    (No.  8T-2892.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  11, 1«1».) 

1.  RaiutOADS  ®=9480(^— FiBX  tbok  Logouo- 

TIVK— Peesumptionb. 
Where  plaintiff  lias  met  the  burden  of  prov- 
ing tlukt  fire  originated  from  an  engine,  the  law 
presumes  negligence,  and  he  is  entitled  to  re- 
cover unless  railroad  company  proves  that  en- 
gine was  provided  with  the  best  approved  ap- 
paratus for  arresting  sparks,  and  was  proper- 
ly operated. 

2.  Kailboads    «=»482P)  —  Pibes  —  Obioin — 

EVIDKNC*.  ^ 

Although  it  is  necessary  to  trace  fire  to  rail- 
road, it  is  not  necessary  that  evidence  should 
exclude  all  possibility  of  another  origin,  but 
it  is  snfDcient  if  all  the  facts  and  drcnmstances 
fairly  warrant  a  conclusion  that  the  fire  did 
not  originate  from  some  other  cause. 

3.  Raiiboadb    <8=»>484(8)  — Fibm— OmoiN  — 

JUBT  QXJXBTIOn. 

In  action  against  railroad  for  fire  from 
locomotive  involving  issae  of  whether  fire  orig- 
inated from  locomotive  spark,  evidence  held  to 
require  submission  of  caae  t«  Jury. 

Xrror  to  Court  of  ClvU  Appeals  of  First 
Supreme  Judicial  District. 

Suit  by  J.  W.  Moose  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment  for   defebdant   was   affirmed   by 


4Bsroz  other  eaan  Me  «ua«  topic  and  KET>NV1(UBR  In  all  K«r-Numbar«a  DtCMta  aad  iBdezw 


Digitized  by 


Google 


646 


212  SOUTHWESl'ERN  REPORTEB 


(lex. 


C!ourt  of  CHvU  Appeals  (179  S.  W.  75),  and 
plaintiff  brings  error.    Judgments  of  district 
court  and  Court  of  Civil  Appeals  reversed, 
and  cause  remanded  for  new  trial. 
See,  also,  180  S.  W.  225. 

L.  E.  Blankenbedier,  of  New  York  City, 
and  Ewlng  Werlein,  of  Houston,  for  plaintiff 
in  error. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton (W.  A.  Parish,  of  Houston,  of  counsel), 
for  defendant  in  error. 

McCLENDON,  J.  J.  W.  Moose  brought 
this  suit  against  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  to  recov- 
er the  value  of  a  house  In  Houston  Heights 
which  was  destroyed  by  flre  on  the  morn- 
ing of  June  2,  1913;  plaintiff  alleging  that 
the  flre  was  caused  by  the  negligent  emis" 
sion  of  sparks  from  one  of  defendant's  en- 
gines. The  trial  court  rendered  judgment 
for  the  defendant  upon  a  verdict  returned 
under  peremptory  Instruction.  The  Court 
of  Civil  Appeals  affirmed  this  Judgment,  upon 
the  ground  that  the  evidence  was  not  suflS- 
cient  to  warrant  a  finding  that  the  flre  was 
caused  In  the  manner  alleged.    179  S.  W.  75. 

The'  sufficiency  of  the  evidence  as  a  mat- 
ter of  law  to  require  submission  of  the  case 
to  a  Jury  is  the  only  question  presented  in 
this  court.  The  evidence  in  some  respects, 
notably  in  matters  relating  to  time  and 
distance,  is  somewhat  conflicting.  Viewing 
the  evidence,  however,  most  strongly  for  the 
plaintiff,  we  think  the  following  facts  are 
fairly  dedndble  therefrom:  The  house  in 
question  was  a  one-story  frame  dwelling, 
some  13  feet  in  height  from  the  eaves  to  the 
ground,  with  a  rather  steep  roof.  It  was 
ceiled  with  ship-lap,  and  there  was  no  means 
of  ingress  into  the  attic.  It  was  about  14 
feet  wide  and  60  feet  long;  the  lengthwise 
frontage  being  towards  the  railroad.  The 
distance  from  the  track  to  the  house  is  va- 
riously estimated  at  from  10  to  40  feet 
Plaintiff  estimates  this  distance  at  from  15 
to  20  feet.  The  house  was  distant  from  Hous- 
ton about  a  15  or  20  minute  run  by  ralL  The 
defendant's  track  crossed  a  switch  track  of 
the  Houston  &  Texas  Central  a  short  distance 
from  this  house  in  the  direction  of  Houston. 
This  distance  is  estimated  by  the  several  wit- 
nesses at  from  150  to  something  about  400 
feet.  It  was  customary  for  trains  to  either 
slacken  th^r  speed  or  stop  at  or  near  this 
house  In  going  in  the  direction  of  Houston, 
before  crossing  the  Houston  &  Texas  Central 
track.  The  flre  occurred  some  time  about 
daylight  on  Monday  morning,  June  2,  1012. 
A  train  of  defendant  going  to  Houston  pass- 
ed the  house  shortly  before  the  fire  was  first 
discovered.  The  only  witness  who  heard  the 
train  pass  testified  that  it  was  about  an  hour 
before  the  fire.  The  weather  was  dry. 
Whether  the  wind  was  blowing  is  not  shown. 
One  witness  testified  that  he  had  seen  the 


train  operatives  shoveling  coal  into  the  oh 
gines  that  passed  on  this  road;  from  wbldi 
we  think  it  can  be  Inferred  that  the  defend- 
ant used  coal  as  a  fuel  in  its  engines,  there 
being  no  other  testimony  upon  this  Issue. 
The  witness  who  heard  the  train  In  question 
pass  testified  that  it  made  a  great  deal  of 
noise,  as  though  it  were  working  hard.  The 
evidence  shows  that  trains  when  starting  or 
quickening  their  speed  after  slowing  np  or 
stopping  at  this  place  would  work  hard  and 
throw  out  sparks  and  smoke.  One  of  de- 
fendant's engineers,  who  was  called  by  plain- 
tiff, testified  that  be  passed  over  the  road 
with  a  train  of  25  cars,  going  toward  Hous- 
ton, arriving  there  about  daylight,  according 
to  bis  recollection.  He  testified,  that  he  did 
not  notice  any  house  on  fire  when  be  passed, 
but  would  have  noticed  it  had  there  been 
OOK  at  that  time.  The  house  In  question  was 
occupied  at  the  time  by  a  tenant  named  West- 
brook,  who  testified  that  there  had  been  no 
fire  ta  the  house  for  two  weeks  prior  to  the 
burning;  that  at  that  time  bis  wife  was 
away  from  home;  that  be  bad  gone  to  the 
i>lace  the  Saturd^  night  previous,  and  bad 
lit  a  lamp  Just-  long  enough  to  go  to  bed ; 
itbat  he  left  the  place  about  4  o'clock  on  Sun- 
day afternoon,  at  which  time  the  house  was 
securely  fastened  and  locked,  with  no  flre  in 
it  or  lamp  burning;  and  chat  be  himself 
never  smoked.  There  were  no  fires  of  any 
'kind  in  the  vicinity  of  the  house,  and  no 
direct  evidence  as  to  its  cause.  When  th« 
flre  was  flrst  discovered,  about  daylight  on 
Monday  morning,  a  small  portion  of  the 
roof  on  the  side  next  to  the  railroad  was  in 
flames. 

The  defendant  ottered  no  testimony.  Tbe 
engineer  referred  to  testified  that  he  did  not 
know  the  condition  of  the  spark  arrester, 
but  that  the  engine  worked  well. 

The  general  principles  of  law  governing 
cases  of  this  character  are  well  settled  in  this 
state. 

[(]  Tke  burden  of  proof  Is  upon  the  plain- 
tiff to  establish  the  t&ct  that  the  flre  origi- 
nated from  one  of  defendant's  Mgines. 
When  this  burden  Is  met,  "the  law  presumes 
negligence,  and  the  plaintiff  is  entitled  to 
recover  for  damages  done  by  the  flre  so  set 
out,  unless  the  railroad  company  shall  prove 
that  its  engine  was  provided  with  tbe  best 
approved  apparatus  for  arresting  sparks  and 
preventing  their  eae&pe,  and  properly  operat- 
ed." Railway  v.  Levine,  87  Tex.  437,  29  S. 
W.  466;  Scott  v.  Railway,  93  Tex.  025,  57  S. 
W.  801 ;  Railway  v.  Johnson,  92  Tex.  501,  50 
S.  W.  563. 

[2]  The  character  of  proof  required  of 
plaintiff  in  this  regard  Is  thus  stated  in  Rul- 
ing Case  Law,  voL  11,  pp.  994,  995: 

"In  actions  against  railroad  compaDies  for 
injuries  to  property  by  communicated  fires, 
while  it  is  neeessary  to  trace  tbe  liability  for 
the  fire  to  tbe  defendant,  and  proof  of  a  mere 
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possibility  that  the  fire  commani'cated  in  the 
operation  of  the  toad  is  not  sufficient,  7et  it 
is  not  required  that  the  evidence  should  ex- 
clude all  possibility  of  another  origin  or  that 
it  be  undisputed.  It  is  sufficient  if  all  the 
facts  and  circumstances  in  evidence  fairly  war- 
rant the  conclusion  that  the  Ere  did  not  orig- 
inate from  some  other  cause,  and  the  origin 
of  the  iire  has  generally  been  held  sufficiently 
established  by  inferences  drawn  from  circum- 
stantial evidence.  Thus  it  lias  frequently  been 
held  that  from  proof  that  an.  engine  paeaed  near 
in£ammable  material  immediately  before  the 
discovery  of  fire,  there  being  no  evidence  to 
explain  its  origin,  the  jury  may  infer  that  the 
fire  originated  from  sparks  from  the  passing 
engine.  If  it  is  sought  to  recover  damages 
for  fire  alleged  to  have  been  caused  by  the 
negligent  escape  of  sparks  from  a  locomotive* 
and  tlie  evidence  as  to  the  origin  of  the  fire  is 
drcumetantial,  the  fact  that  the  weather  had 
been  ^ry  for  several  days  prior  to  the  fire  is 
admissible  in  connection  with  other  circum- 
stances tending  to  show'  that  the  fire  was  caus- 
ed by  sparks  emitted  from  such  locomotive." 

"Wei  bear  in  mind  in  passing  upon  the  suffi- 
ciency of  these  facts  offered  that  every  case 
must  and  will  depend  more  or  less  upon  the 
collection  of  circumstances  disclosed  by  the  evi- 
dence of  the  given  case."  Railway  v.  Blakeney, 
48  Tex.  Civ.  App.  443,  106  S.  W.  1140. 

"From  the  nature  and  circumstances  of  such 
cases,  considerable  latitude  must  be  aHowed 
in  the  introduction  of  testimony  and  in  the 
drawing  of  inferences  as  to  the  origin  of  the 
fire."  Railway  v.  De  Busk,  12  Colo.  294,  20 
Pac.  762.  3  Li.  R.  A.  350,  13  Am.  St.  Rep. 
221,  citing  1  Thompson  on  Negligence,  1S9; 
Railway  ▼.  Jones,  9  Colo.  879,  12  Fac.  616; 
Butcher  v.  Railway,  67  CaL  618,  8  Pac.  174. 
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Tbese  general  principles  are  well  recog- 
nized, we  believe,  by  adjudications  in  tills 
state.  Lumber  Co.  v.  Railway,  106  Tex.  13, 
155  S.  W.  175  r  RaUway  ▼.  Curry,  135  S.  W. 
592;    Railway   t.   Blakeney,  supra. 

[3]  The  testimony  offered  by  plalntUT,  as 
above  outlined,  we  tUnlc  sufflcieut  to  sup- 
port the  inference  that  the  fire  was  probfibly 
caused  by  sparks  from  one  of  defendant's 
engines,  and  that  any  other  apparent  or 
probable  cause  was  fairly  negatived,  ms 
inference  we  believe  fairly  deducible  from  the 
following  circumstances:  That  an  engine 
and  train  of  defendant  passed  the  house  In  a 
reasonably  short  time  before  the  fire,  and 
was  heard  to  make  considerable  noise,  as  if 
the  engine  were  working  hard;  that  under 
snch  circumstances  it  was  usual  for  engines 
to  emit  sparks  at  that  place ;  that  the  weath- 
er was  dry;  that  the  bouse  was  only  a  few 
feet  from  the  track ;  that  the  fire  started  in 
the  roof  on  the  side  next  to  the  track ;  that 
the  house  was  left  the  previous  afternoon  se- 
curely lo<Aed ;  that  there  had  been  no  fire  on 
the  premtees  for  two  weeks;  and  that  there 
were  no  fires  In  the  vicinity  wbt«^  would 
Ittely  have  caused  the  fire,  and  no  drcum- 


stances  in  evidence  tending  to  explain  its 
origin  upon  any  other  hypothesis. 

We  conclude  that  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals 
should  be  reversed,  and  the  cause  remanded 
to  the  district  court  for  a  new  trial. 

PHILLIPS,  0.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adapted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court.  We  approve  the  hold- 
ing of  the  Commission  on  the  Question  dis- 
cussed. 


W.  0.  BELCHER  LAND  MORTGAGE  CO.  v. 
TATLOR  et  al.  (No.  62-2801.) 

(Qommission  of  Appeals  of  Texas,  Section  A. 
June  11,  1919.) 

1.  HoMXsnsAO  ®s»l46  —  ExEctmon  of  Deed 
iif  Teu81>— RiGHiB  or  Children. 

Surviving  wife,  tenant  in  common  of  home- 
stead with  her  children,  to  save  it  from  threat- 
ened foreclosure  of  vendor's  lien,  had  the  right 
to  extend  time  of  payment  of  purchase-money 
note  by  making  new  note  to  third  party  who 
took  over  purchase-money  notes  from  vendor, 
and  to  execute  deed  in  trust  binding  her  in- 
terest and  that  of  the  children  in  the  home- 
stead to  secure  such  note. 

2.  StTBBOOATIOlV  «=>23(6)— PATMENT  OF  PUB- 

CHABE  Monet— SuBBooATioN  to  Yen  dob's 
Right  to  Lien. 

One  who  pays  purchase  price  of  homestead 
subject  to  vendor's  lien,  or  part  thereof,  on 
behalf  of  purchaser  under  agreement  with  the 
purchaser  that  vendor's  lien  shall  be  retained 
as  security  for  the  money  advanced,  is  entitled 
to  be  subrogated  to  vendor's  rights  to  such 
lien,  and  where  amount  advanced  is  in  excess 
of  that  secured  by  vendor's  lien,  he  Ik  subro- 
gated to  the  extent  of  the  amount  of  the  lien. 

3.  MoBTOAQKS  €=»335  —  Deed  in  Tbust  — 
Amount  in  Excess  op  Indebtedness. 

A  sale  made  under  a  deed  of  trust  for  a 
sum  larger  than  the  amount  with  which  the 
property  is  properly  chargeable  is  not  void,  and 
a  power  of  sale  in  such  deed  can  be  exercised 
if  any  part  of  the  debt  is  due  and  owing. 

4.  Houestead  ®=»9e— Sale  undkb  Deed  in 
Trust— Amount— Excess  of  Indebtedness. 

Where  time  of  payment  of  purchase  money 
for  homestead  was  extended  by  execution  of 
deed  in  trust  of  homestead  to  secure  note  to 
third  party  who  took  over  purchase-money 
notes  from  vendor,  a  sale  under  the  deed  in 
trust  was  valid,  notwithstanding  that  note  to 
third  party  was  in  excess  of  the  amount  of 
indebtedness  secured  by  vendor's  lien. 

6.  Homestead  ®=»146  —  Exeodtion  of  Deed 
IN  Tbust  bt  Subviving  Wifb— Peesbbva- 

nON   OF  BEPABATK  fiSTATE. 

Surviving  vdfe  had  the  right  to  bind  her 
Interest  in  liomestead  by  deed  of  trust  for  pnr- 
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pose  of  extending  time  for  payment  of  purchase 
pr'ce,  under  Rev.  St.  1879,  art.  2854,  in  force 
at  such  time,  though  she  had  remarried  at  time 
of  execution  of  deed  in  trust;  the  transaction 
being  to  preserve  her  separate  estate  and  being 
merely  a  change  in  the  form  of  the  indebted- 
ness, and  not  the  creation  of  a  debt. 

6.  Acknowledgment  i8=»20(1)— Di8<iUAi.iin- 
CATioN  —  Agent  —  Validity  of  Acknowl- 
edgment. 

Acknowledgment  of  deed  In  trust  executed 
by  surviving  wife  to  secure  note  to  third  party 
who  had  taken  over  purchase-money  notes  from 
vendor  taken  by  agent  of  surviving  wife  and 
vendor,  who  bad  no  interest  in  the  instrument 
or  its  consideration,  but  only  in  the  transaction 
by  way  of  commission  from  the  vendor  for  ne- 
gotiating the  notes,  was  not  void. 

7.  MOBTOAOES  ^^9350— Sale  Undbb  Deed  in 
Teust— Place  of  Sale— Applicability  of 
Statutil 

Under  Act  of  March  21,  1889  (Rev.  ^t. 
1911,  art.  3759),  a  sale  of  property  under  deed 
of  trust  executed  prior  to  enactment  of  such 
act  was  not  required  to  be  made  in  county  in 
which  property  was  situated,  although  time  for 
payment  had  been  extended  after  act  had  tak- 
en effect;  the  mortgage  continuing  notwith- 
standing extension  agreements. 

8.  MOBTGAQEB  <8=3306  —  DiSCEABOE  OF  MOBT- 

OAOB^— Change  in  Fobm  of  Indebtedness. 
A  mere'  change  in  the  form  of  indebtedness 
will  not  discharge  the  mortgage  or  deed  in 
trust,  the  mortgage  continuing  so  long  as  the 
debt  it  is  given  to  secure  subsists,  since  it  se- 
cures the  debt,  and  not  the  note  or  other  evi- 
dence of  the  debt 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  Uabala  Taylor  and  others 
against  tbe  W.  C.  Belcher  Land  Mortgage 
Company.  Judgment  for  plaintiffs  was  af- 
firmed by  Court  of  ClvU  Appeals  (173  a  W. 
278),  and  defendant  brings  error.  Judgment 
of  Court  of  Civil  Appeals  reversed,  and  Judg- 
ment rendered  for  defendant 

Wm.  J.  Berne,  of  Ft  Worth,  for  plaintiff 
In  error. 

Fowler  &  Fowler,  of  Bastrop,  for  defend- 
ants in  error. 

SONFIELD,  P.  J.  In  the  year  1882 
Charles  H.  Glover  purchased  certain  land  In 
Bastrop  county  from  Johd  Wilkes,  executing 
for  the  purchase  money  several  promissory 
notes,  two  of  which  were  In  the  sum  of  $300 
each,  due  respectively  on  or  before  October 
15,  1887  and  1889,  with  interest  at  the  rate 
of  10  per  cent,  after  maturity,  and  providing 
that  they  might  be  liquidated  in  cott(m  at 
10  cents  per  pound.  Upon  the  purchase 
Qlover  and  his  wife  moved  upon  the  land,  re- 
siding thereon  and  occupying  it  as  their 
homestead  until  Glover's  death ;  his  wife  con- 
tinuing to  so  use  tbe  same  as  her  homestead 


to  the  date  of  the  trial.  No  lien  was  re- 
tained upon  the  land  in  either  the  deed  to 
Glover  or  the  notes.  Olover  died  Intestate  in 
March,  1884,  leaving  surviving  blm  his  Wife 
and  six  minor  children,  aged  from  one  to 
eleven  years.  In  November,  1886,  the  surviv- 
ing wife  married  H.  M.  Taylor.  Thereafter, 
on  November  26,  1887,  the  first  of  the  two 
notes  hereinabove  mentioned  having  become 
due,  and  payment  being  Insisted  npdb,  and 
neither  the  Taylors  nor  the  minor  cliUdren 
of  Mahala  Taylor,  former  wife  of  Qlover, 
having  the  money  with  which  to  pay  same, 
and  having  no  property  other  than  their 
homestead,  they  made  application  to  the  W. 
C.  Belcher  Land  Mortgage  Company  to  take 
up  and  extend  said  notes,  which  was  granted. 
Wilkes  transferred  the  notes  to  the  Belcher 
Company,  mie  transfer,  as  found  by  tbe 
Court  of  Civil  Appeals,  was  not  intended  as 
a  sale,  but  was  for  tbe  purpose  of  subrogat- 
ing the  company  to  the  rights  of  Wilkes  un- 
der said  notes.  Taylor  and  wife  wrote  upon 
said  notes  their  acknowledgment  that  they 
were  just  debts,  promising  to  pay  the  same 
at  the  expiration  of  five  years  in  accordance 
with  their  note  of  that  day,  and  executed 
their  note  of  even  date  in  the  sum  of  9600, 
payable  to  the  Belcher  Company,  with  inter- 
est at  the  rate  of  7  per  cent,  per  annum  pay- 
able semiannually,  reciting  that  it  was  given 
for  the  unpaid  portions  of  a  Just  and  subsist- 
ing original  purchase-money  debt,  and  8e> 
cures  and  perpetuates  all  of  the  original 
vendor's  rights,  remedies,  and  liens.  At  the 
same  time  the  Taylors  executed  a  deed  In 
trust  to  said  land  to  Horace  H.  Cobb,  trustee, 
to  secure  the  payment  of  said  note,  reciting 
therein  tliat  it  was  to  secure  plahntltr  in 
error  in  the  payment  of  a  Just  and  subsisting 
original  purchase-money  debt,  subrogating 
the  company  to  the  vendor's  lien  and  continu- 
ing same  to  secure  said  note.  The  deed  pro- 
vided that  in  case  of  default  the  land  conld 
be  sold  at  the  courtbouse  door  in  Travis 
oonnty  upon  notice  posted  for  ten  days  on  t3ie 
courthouse  door  of  said  county,  and  tbat, 
in  the  event  of  tbe  failure  or  refusal  of  the 
trustee  to  act,  such  sale  should  be  made  by 
tbe  acting  sheriff  of  Travis  county  as  snb- 
stltute  trustee. 

The  application  of  the  Taylors  to  tbe 
Belcher  Company  for  tlie  loan  was  the  re- 
sult of  the  following  negotiations:  Wilkes, 
the  payee,  employed  R.  P.  Jones  to  negotiate 
or  sell  tbe  notes.  Jones  approached  S.  M. 
Smith,  a  broker,  with  request  that  be  find  a 
purchaser.  Smith  took  up  the  matter  with  tbe 
Belcho:  Oompany.  Ibe  aoaqtany  declined  to 
purchase  the  n(rt«s,  because  they  were  pay- 
able in  cotton  and  on  or  t)eforfr  a  given  date^ 
but  expressed  a  willingness  to  take  up  and 
extend  tlie  notes  for  a  period  of  five  years. 
Smith  informed  Jones  that  the  notes  could 
be  thus  extended,  and  Joneei,  who  also  rep- 
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resented  the  Taylors,  agreed  thereto.  ISiere- 
npon  tbe  ai>pttGatlon  was  made,  and  Smith 
yr&a  employed  by  the  Belcher  Company  to  In- 
spect and  report  upon  the  value  of  the  land, 
which  he  did.  Wilkes  had  stated  to  Taylor 
that  he  wonld  take  $600  for  the  notes.  Upon 
the  due  execntlon  of  the  instruments  oonsum- 
matlng  the  extension,  the  Belcher  Company 
paid  the  sum  of  $685,  of  which  sum  Wilkes 
received  $500,  Smith,  $60,  and  Jones,  92S. 

H.  M.  Taylor  having  died,  ilahala  Taylor, 
his  widow,  on  September  22,  1898,  obtained 
from  the  Belcher  Company  a  flve-year  ex- 
tension of  the  $600  note  and  like  extensions 
on  October  10, 1898,  and  October  1, 1908.  The 
last  extension  having  expired  and  the  $000 
note  being  due  and  unpaid,  and  the  said 
Cobb  having  refused  to  act  as  trustee,  the 
sheriff  of  Travis  county,  at  the  request  of 
the  Belcher  Company,  advertised  and  sold 
the  land  as  provided  In  the  deed  in  trust. 
The  Belcher  Company  became  the  purchaser, 
paying  therefor  the  sum  of  $875,  and  the 
sheriff  executed  and  delivered  to*  the  com* 
pany  a  deed  thereto. 

This  action  was  in  trespass  to  try  title  and 
for  cancellation  of  the  deed  In  trust  and  the 
deed  executed  by  the  sheriff.  Trial  was  had 
by  the  court  without  a  jury,  and  Jud^ent 
rendered  for  defendants  In  error.  On  appeal 
the  Court  of  Civil  Appeals  affirmed  the  Judg- 
ment of  the  district  court.     173  S.  W.  278. 

[1]  At  the  date  of  the  execution  of  the  note 
and  deed  In  trust,  the  property  In  Its  en- 
tirety was  subject  to  the  vendor's  lien.  Mrs. 
Taylor,  as.  tenant  in  common  with  her  chil- 
dren, in  order  to  protect  her  Interest,  as  well 
as  that  of  her  children,  and  save  the  prop- 
erty from  threatened  foreclosure,"  had  the 
right  to  extend  the  time  of  payment  of  the 
debt,  and  to  this  end  was  authorized  to  ex- 
ecute a  deed  in  trust  binding  her  Interest, 
though  homestead,  and  also  the  Interest  of 
her  children.  If,  as  held  by  the  Court  of 
Civil  Appeals,  the  note  to  the  Belcher  Com- 
pany was  In  an  amount  in  excess  of  the  in- 
debtedness secured  by  the  vendor's  lien,  this 
would  not  render  the  note  and  deed  in  trust 
void. 

[2]  The  rule  is  familiar  and  well  settled 
that  one  paying  on  behalf  of  another  the  pur- 
chase price  of  land  or  part  thereof,  a  lien 
thereon  existing  in  favor  of  the  vendor,  Is 
entitled  to  be  subrogated  thereto,  where  the 
payment  Is  made  under  agreement  with  the 
vendee  and  upon  an  understanding,  express 
or  Implied,  that  the  lien  shall  be  retained 
as  security  for  the  money  advanced;  and, 
where  the  amount  advanced  is  in  excess  of 
that  secured  by  the  vendor's  lien,  the  party 
Is  subrogated  to  the  extent  of  the  amount  of 
the  lien.  This  doctrine  ie  as  applicable  to  the 
homestead  as  to  other  property.  Elcks  v. 
,  Morris,  67  Tex.  658;  Tex.  Land  &  Loan  Co.  v. 
Blalock,  76  Tex.  85,  13  S.  W.  12;  Pridgen  v. 
Warn.  79  Tex.  888,  16  S.  W.  658 ;   Hensel  v. 


Bnlldlng  &  Loan  Ass'n,  85  Tex.  215,  20  8.  W. 
116;  Flynt  v.  Taylor,  100  Tex.  60,  «S  S.  W. 
423;  Dixon  v.  National  Loan  &  Investment 
Co.,  40  S.  W.  641. 

[3]  A  sale  made  under  a  deed  in  trust  for 
a  sum  Iarg«r  than  the  amount  wttb  which 
the  property  Is  properiy  chargeable  is  not 
void,  and  a  power  of  sale  In  such  deed  can 
be  exercised  If  any  part  of  the  debt  Is  due 
and  owing.  Groesbeeck  v.  Crow,  85  Tex.  200, 
20  8.  W.  49;  Hemphill  v.  Watson,  60  Tex. 
679 ;  Word  v.  OoUey,  143  S.  W.  257 ;  Vaughn 
V.  Mutual  BnlMhig  Ass'n,  36  S.  W.  1013. 

[4]  The  amount  of  the  Indebtedness  se- 
cured by  the  vendor's  Hen  was  Included  In 
the  note  secured  by  the  deed  In  trust,  and, 
the  same  being  due  and  payable,  and  default 
made  In  Its  payment,  a  sale  was  authorized 
under  the  deed  in  trust.  Mere  excess,  If  any, 
in  the  amount  of  the  note  does  not  affect  the 
validity  of  the  sale. 

(I)  The  note  and  deed  in  trust,  though  ex- 
ecuted by  Mrs.  Taylor  while  a  married  wo- 
man, bound  her  and  her  Interest  In  the  prop- 
erty; the  same  being  her  separate  estate. 
The  loan  was  negotiated  for  the  purpose  of 
preserving  this  separate  estate.  To  the  ex- 
tent of  the  then  existing  Indebtedness,  it  was 
not  the  creation  of  a  debt,  but  a  mere  change 
In  the  form  of  the  indebtedness.  Thereby  the 
vendor's  lien  was  not  extinguished,  but  ex- 
pressly continued,  and  the  Belcher  Company 
was  subrogated  to  the  rights  of  the  vendor 
thereunder.  To  the  extent  of  the  existing 
indebtedneas,  the  contract,  being  for  the 
t>enefit  of  her  separate  estate,  was  authorized 
under  article  2854,  K.  8.  1879.  then  in  force. 
Blair  V.  Teel.  152  S.  W.  878. 

The  deed  In  trust  involved  the  homestead 
and  separate  property  of  a  married  woman. 
The  acknowledgment  thereto  was  made  be- 
fore R.  P.  Jones,  who,  as  found  by  the  Court 
of  Civil  Appeals,  had  a  pecuniary  Interest  in 
the  transaction  to  the  extent  of  his  commis- 
sions of  $25.  Was  Jones  thereby  disqualifled 
from  taking  the  acknowledgment,  and  the 
Instrument  therefore  void?  ,. 

The  Court  of  Civil  Appeals  found  ttxA 
Jones  was  acting  as  the  agent  of  Wilkes,  the 
payee  of  the  notes,  and  of  the  Taylors,  and 
Smith,  as  broker  and  agent  for  both  the 
Taylors  and  the  Belcher  Company.  The  un- 
disputed facts  with  reference  to  the  agency 
of  Jones  and  Smith  establish  that,  in  the  ne- 
gotiations looking  to  the  sale  of  the  notes, 
Jones  represented  Wilkes,  the  payee;  In  the 
taking  up  and  extension  of  the  notes,  he  rep 
resented  the  Taylors.  Jones  In  no  manner 
represented  the  Belcher  Company,  nor  had 
he  any  negotiations  with  the  company. 
Smith  represented  the  Taylors  through  Jonea 
Ih  these  negotiations,  and  represented  the 
Belcher  Company  In  lnsi)cctlng  and  reporting 
upon  the  value  of  the  land.  Wilkes  paid 
Taylor  a  commission  of  $26.     Wilkes  was 


Digitized  by 


Google 


650 


212  SOUTHWESTERN  BEPORTBB 


(lez. 


anxions  to  dispose  of  the  notes.  The  Taylors 
were  willing  that  they  be  taken  up,  snbstitut- 
ed,  and  time  of  payment  extended.  The  In- 
terests of  WUkes  and  the  Taylors  were  not 
adverse  or  conflicting. 

The  cases  cited  by  the  Court  of  CItU  Ap- 
peals as  sustaining  the  view  that  Jones  was 
disqualified  to  take  the  acimowledgment  of 
the  Taylors  determine:  That  a  party  to  a 
deed  or  mortgage  is  incompetent  to  take  the 
acknowledgment  to  Its  execution  (Brown  t. 
Moore,  38  Tex.  645 ;  BothschUd  v.  Daugber, 
S5  Tex.  332,  20  S.  W.  142,  16  L.  R.  A.  719,  34 
Am.  St.  Rep.  811),  that  one  who  identifies 
himself  with  a  transaction,  evidenced  by  a 
written  Instrument,  by  placing  his  name  on 
the  face  of  the  same  as  an  agent  for  one  of 
the  parties  thereto,  is  disqualified  from  tak- 
ing the  acknowledgment  of  any  of  tlie  parties 
to  the  instrument  (Sample  ▼.  Irwin,  45  Tex. 
567) ;  that  an  officer  is  disqualified  from  tak- 
ing the  acknowledgment  of  a  married  woman 
to  a  mechanic's  Men  in  favor  of  a  corporation 
of  which  such  officer  is  a  stockholder  (Miles 
V.  Kelley,  16  Tex.  Civ.  App.  147,  40  S.  W. 
809). 

It  Is  generally  held  that  one  having  a  di- 
rect pecuniary  interest  In  the  consideration 
of  an  instrument,  or  in  upholding  such  In- 
strument after  its  execution.  Is  disqualified 
from  taking  the  acknowledgment  thereto.  1 
O.  J.  804. 

[6]  Jones  was  not  a  party  to  the  instru- 
ment, nor  does  his  name  appear  upon  its 
face  as  an  agent  of  any  party  thereto.  He 
was  the  agent  of  the  Taylors  and  Wilkes. 
Wilkes  was  not  a  party,  nor  In  any  manner 
concerned,  in  the  deed  In  trust.  Jones  had 
no  interest  in  or  under  the  deed  in  trust.  In 
the  consideration  therefor,  or  In  upholding 
the  same  after  Its  execution.  Kutch  v. 
Holiey,  77  Tex.  220,  14  S.  W.  32.  He  had  an 
interest  In  the  transaction  to  the  extent 
that  be  would  receive,  not  from  the  Belchor 
Company,  but  from  Wilkes,  the  sum  of  $25 
as  commissions.  This  amount  was  to  l>e  paid 
him  by  the  payee  of  the  notes  for  their  ne- 
gotiation, not  by  the  Belcher  Company,  for  se- 
curing the  execution  of  the  deed  in  trust. 
It  is  true  tliat  the  notes  would  not  have  been 
negotiated  but  for  the  execution  of  the  in- 
strument, and  Jones  therefore  bad  an  In- 
direct interest  in  its  execution.  This-  was, 
however,  an  interest  in  the  transaction,  and 
not  in  the  instrument  or  its  consideration.  It 
cannot  be  held  that  this  character  of  Interest 
rendered  his  act  void.  It  is  of  utmost  Im- 
portance that  the  officer  taking  an  acknowl- 
edgment be  disinterested  in  order  to  impar- 
tial action  toward  the  parties  to  the  Instru- 
ment It  Is  likewise  important,  as  a  matter 
of  public  policy,  tbiit  verity  be  given  the  cer- 
tificate of  acknowledgment.  To  hold  that  %n 
Indirect  interest  of  this  character,  in  the  al>- 
sence  of  proof  of  fraud,  bad  faith,  undue  ad- 
vantage, or  lmproi)er  conduct,  renders  void 


the  Instrument  so  executed  by  a  married 
woman,  would  be  productive  of  injurious 
consequences  in  many  cases,  and  would  tend 
to  destroy  confidence  In  instruments  executed 
bj  married  women.  Were  it  in  evidence  that 
Jones  was  to  receive  compensation  from  the 
Belcher  Company,  a  different  Question  would 
be  presented. 

The  trial  court  held  the  sale  under  the 
deed  In  trust  void  because  made  in  Travis 
county  under  the  provision  of  the  trust  deed, 
and  not  In  Bastrop  county,  where  the  land 
was  situate,  as  provided  by  tbe  act  of  Ifarcb 
21,  1880,  being  article  3759,  R.  S.  1011.  The 
Court  of  Ctvil  Appeals  did  not  pass  upon  this 
question. 

[71  Without  reference  to  the  extension 
agreements,  It  is  undoubted  that  tlie  sale  was 
properly  made  in  Travis  county.  It  has  been 
definitely  settled  that  the  act  of  1889  does  not 
alfect  deeds  In  trust  executed  prior  to  its  en- 
actment, and  the  power  of  sale  in  such  deeds 
must  be  exercised  as  provided  tlterein.  In- 
ternational, etc.,  Ass'n  v.  Hardy,  86  Tex.  610, 
26  S.  W.  497,  24  L.  R.  A.  284,  40  Am.  St. 
Rep.  870;  Thompson  v:  Cobb,  95  Tex.  140,  65 
S.  W.  1000,  US  Am.  St.  Rep.  820.  The  ques- 
tion to  be  determined  is:  Did  the  extension 
agreements  destroy  the  power  to  sell  in 
Travis  county  as  provided  in  the  trust  deed? 
We  tlilnk  not 

[I]  A  mortgage  or  deed  In  trust  secures  the 
debt,  not  the  note  or  other  evidence  of  the 
debt.  Hence  no  mere  change  in  the  form  of 
the  indebtedness  will  discharge  the  lien ;  the 
mortgage  continuing  so  long  as  the  debt  it  is 
given  to  secure  subsists,  unless  'discharged 
by  a  valid  agreement  between  the  parties. 
Wilcox  V.  National  Bank,  93  Tex.  322,  55  S. 
W.  317;  Wright  v.  Wooters,  4d  Tex.  380. 

Extensions  of  time  of  payment  were  not 
made  through  renewal  notes,  nor  by  the  ex- 
ecution of  new  deeds  in  trust,  but  by  agree- 
ments in  w-ritlng  and  by  the  execution  of  in- 
terest notes  or  coupons.  E^ch  of  the  exten- 
sion contracts  provided  that  In  all  respects 
save  as  expressly  modified  by  tlie  contract 
the  note  and  deed  in  trust  and  all  the  terms 
and  conditions  thereof  should  remain  in  full 
force  and  effect.  Tlie  only  modification  or 
change  through  such  contracts  was  as  to  the  . 
time  of  payment 

The  extension  contracts  did  not  create  a 
debt  or  lien;  they  continued  the  original 
obligation  and  the  lien  securing  same,  post- 
poning the  date  of  payment  Default  l>eing 
made  in  the  payment  of  the  original  note,  a 
sale  in  Travis  county,  as  provided  in  the 
deed  In  trust,  was  authorized. 

We  conclude  that  the  deed  in  trust  was  in 
all  things  valid,  binding  not  only  the  interest 
of  Mrs.  Taylor,  but  also  that  of  her  children, 
and  that  the  sale  thereunder  passed  the  title 
to  the  Belcher  Company. 

We  arc  of  opinion  that  the  Judgment  of  the 
Court  of  Civil  Appeals  affirming  the  Judg- 
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ment  of  tlie  district  conrt  should  be  reversed, 
and  Judgment  bere  rendered  for  the  defend- 
ant 

PHITJ.TPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Jodgment 

of  the  Supreme  Court, 


EELLT  T.  BLAKENBT.     (No.  64-2808.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  11,  1919.) 

VSNDOB      AND      PUBCHABEB      «=»228(1)— GON- 
FUCTINO  SALBS— IKN'OCEKT  PUBOHASSB— NO- 
TICE OF  Claim. 
The   purchaser  of  land,  on   whom  a  prior 
purchaser  from  the  same  party  holding  an  un- 
recorded deed  served  an  injunction  petition  that 
the  prior  purchaser  and  record  lessee  of  the 
lands  was  owner  of  them,  bought  at  his  peril 
where  he  failed  to  make  full  and  complete  In- 
qniry  as  to  the  basis  of  the  claimed  title  of  the 
oth^  and  prior  purchaser  and  leasee. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 


Salt  by  J.  B.  Blakeney  against  John  Kelly. 
From  Judgment  for  plaintiff,  defendant  ap- 
pealed to  the  Court  of  Appeals,  which  affirm- 
ed (172  S.  W.  770),  and  defendant  brings  er- 
ror. Judgments  of  tbe  trial  court  and  the 
Court  of  Civil  Appeals  reversed,  and  Judg- 
ment rendered  for  defendant  on  recommenda- 
tion of  tbe  Commission  of  Appeals. 

J.  Q.  Heury,  Jones  &  Tburmond,  and  Walter 
K.  Jonee,  all  of  Del  Uio,  for  plaintiff  in  error. 

John  J.  Foster,  of  Del  Bio,  and  James 
Cornell,  of  Sonora,  for  defendant  in  error. 

TAYliOR,  J.  J.  B.  Blakeney  sued  John 
Kelly  in  tbe  ordinary  form  of  trespass  to  try 
title  to  recover  5,120  acres  of  land.  Upon 
trial  without  a  Jury  judgment  was  rendered 
for  the  plaintiff.  Appeal  to  the  Court  of  Civil 
Appeals  resulted  in  an  affirmance.  172  S.  W. 
770. 

Juan  Antonio  TJrteaga,  tbe  common  source, 
was  tbe  owner  on  June  28,  1009.  On  that 
date  be  leased  all  of  tbe  land  except  a  oue- 
fourtb  interest  in  section  54  to  the  firm  of 
Kelly  &  Norris  for  20  years.  The  lease  con- 
tract was  duly  recorded  the  next  day.  At 
the  time  the  lease  was  executed  tbe  defend- 
ant was  a  member  of  tbe  lessee's  firm. 

On  July  1, 1913,  TJrteaga  conveyed  tbe  land 
by  deed  to  the  defendant.  Tbe  deed  was  not 
recorded  until  December  3,  1913.  Two  days 
before  tbe  defendant  placed  his  deed  of  rec- 
ord tbe  plaintiff,  tor  a  consideration  of  $250, 
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wife.    On  ttie  same  day,  Decbmber  3,  1913, 
be  recorded  it 

The  plaintiff,  before  buying  tbe  land,  ex- 
amined tbe  records  of  Valverde  county,  and 
found  only  the  Kelly-Norris  20-year  lease  of 
record  as  against  the  Urteaga  title.  He  also 
employed  an  attorney  to  examine  tbe  records 
and  ascertain  the  condition  of  Urteaga 's  title 
in  the  general  land  ofHce.  The  result  was 
that  tbe  title  appeared  to  be  good  in  Urteaga 
with  the  exception  of  the  Kelly-Norrls  lease. 
Ob  the  occasion  that  the  plaintiff  closed  the 
deal  he  questioned  Urteaga  as  to  his  title, 
who  gave  assurance  that  he  had  made  no 
convegrance  of  tbe  land  by  any  instrument 
other  than  the  lease  contract  The  defend- 
ant during  tbe  time  plaintiff  was  carrying  on 
tbe  foregoing  negotiations  lived  about  seven 
miles  from  the  land,  but  the  two  were  not 
on  speaking  terms.  Plaintiff  made  inquiry 
.aa  to  the  title  of  no  one  except  Urteaga. 

In  November,  prior  to  tbe  purchase  of  the 
land  by  plaintiff  in  December,  defendant  fil- 
ed an  injunction  suit  against  plaintiff  to 
restrain  him  from  using  26,240  acres  of  land, 
including  the  land  sued  for.  The  Injunction 
petition,  the  citation,  and  temporary  writ  all 
contained  an  allegation  that  John  Kelly  Was 
tbe  owner  of  tbe  entire  26,240  acres.  The 
language  of  tbe  trial  court's  finding  Is  that 
"said  petition,  and  said  citation  and  tempora- 
ry writ  each  and  all,  contained  an  allegation 
that  the  plaintiff  in  said  suit,  John  Kelly, 
was  tbe  owner  of  all  of  said  lands."  The 
citation  and  writ  were  served  upon  Blakeney ' 
tbe  day  tbe  injunction  suit  was  filed. 

Tbe  condnslon  of  the  trial  court's  sixth 
finding  of  tact  is  as  follows: 


"Plaintiff  had  no  notice  or  knowledge  of  the 
deed  from  Urteaga  to  Kelly,  except  that  im- 
puted to  him  as  a  matter  of  law  from  Kelly's 
possession  and  use  of  said  lands,  unless,  as  a 
matter  of  law,  the  claim  of  ownership  in  the 
injunction  suit  placed  the  burden  upon  plaintiff 
of  making  inquiry  direct  of  Kelly  as  to  what 
his  claim  of  title  to  said  land  consisted  of  be- 
yond the  lease  contract  of  record." 

The  trial  court  concluded  upon  tbe  authori- 
ty of  Hamilton  v.  Ingram,  13  Tex.  Civ.  App. 
604,  35  S.  W.  748,  that  the  pialntifTs  discov- 
ery ,of  tbe  said  lease  contract  as  tbe  only 
muniment  of  defendant's  title  Justified  the 
assumption  that  tbe  lease  was  the  sole  basis 
for  the  defendant's  possession,  and  that  tbe 
plaintiff  was  therefore  relieved  from  the 
duty  of  making  further  inquiry.  ■  The  court 
concluded  also  that  defendant's  allegation  of 
ownei^hip  in  tbe  injunction  petition  created 
no  additional  need  for  inquiry,  for  tbe  rea- 
son that  the  defendant  could  recover  In  the 
Injunction  suit  on  proof  of  the  lease  con- 
tract without  proving  ownership,  citing 
Stokes  v.  Riley,  29  Tex.  Civ.  App.  373,  6S  S. 


secured  a  deed  to  the  land  from  Urteaga  and   W.  704,  in  support  of  the  conclusion. 
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The  Court  of  Civil  Appeals  cites  Hamilton 
r.  Ingram  as  supporting  the  trial  court's  con- 
clusion. No  reference  Is  made  to  stoKes  t. 
Riley. 

The  Supreme  Court,  upon  consideration  of 
the  application,  were  inclined  to  the  view 
that  plaintiff  in  error's  allegation  in  the  in- 
junction petition  ^ut  the  defendant  In  error 
on  inquiry,  and  in  this  view  granted  the  writ 

The  cases  relied  upon  by  the  trial  court 
are  not  applicable  for  the  reason  that  no  ac- 
tual notice  of  an  adverse  claim  of  absolate 
ownership  was  given  in  either  case  to  the 
claimant  relying  upon  the  record  notice. 

Granting  that  the  lease  to  Eelly  and  Nor- 
rlB  could  fully  explain  the  possession  of 
John  Kelly,  it  does  not  follow  that  such  ex- 
planation is  in  no  wise  affected  by  Kelly's 
assertion  to  Blakeney  that  he  (Kelly)  owned 
the  land;  nor  does  the  fact  that  the  plain- 
tiff in  error  could  recover  in  the  injunction- 
suit  merely  by  establishing  a  leasehold  in  the 
land  raise  a  presumption  that  he  had  no 
greater  Interest  The  statement  served  upon 
the  defendant  in  error  is  none  the  less  an 
assertion  of  ownership  because  made  in  an 
injunction  petition.  While  litigants  some- 
times overstate  their  cases,  even  when  the 
pleadings  are  verified,  as  in  Injunction  suits, 
there  is  no  presumption  that  they  always  do, 
or  that  the  plaintiff  In  error  did  so  In  this 
Instance.  A  prospective  purdiaser  of  land 
who  has  opportunity  to  make  full  and  com- 
plete inquiry  as  to  the  basis  for  possession 
'  of  the  person  holding  under  a  claim  of  abso- 
lute ownership,  and  falls  to  exhaust  all  of 
the  available  means  known  to  him  of  acquir- 
ing knowledge  of  the  title,  buys  at  hla  peril. 
Assuredly  this  is  true  when  he  who  is  in 
possession  served  him  who  is  seeking  to  buy, 
with  a  declaration  of  ownership  solemnly 
made. 

It  Is  stated  in  Paris  Grocery  Co.  ▼.  Burks, 
101  Tex.  106,  105  S.  W.  174,  that— 

"He  [the  Intending  porcbaser]  is  not  required 
to  institute  Inquiries  as  to  the  existence  of  the 
rights  of  which  there  is  no  evidence  upon  the 
records,  unlett  there  be  tome  fact  which  h« 
knotct  or  should  know  sufficient  to  excite  in- 
quiry in  the  minis  of  prudent  persons." 
(Italics  ouri.) 

The  allegation  of  absolute  ownership  made 
in  the  injunction  petition  was  certainly  suffi- 
cient to  excite  inquiry  on  the  part  of  a  pru- 
dent person.  If  plaintiff  in  error  was  not 
diligent  in  failing  to  properly  record  his  deed 
from  Urteaga,  he  counteracted  the  effect  of 
his  lack  of  diligence,  in  so  far  as  it  a'ffected 
the  defendant  in  error,  by  giving  him  actual 
notice  of  his  claim  of  ownership  of  the  land. 
Regardless  of  what  the  conclusion  might  be 
If  the  notice  had  not  been  given,  it  is  evident 
that  defendant  in  error,  having  such  notice, 
and  having  failed  to  inquire  of  him  who 


gave  it,  oould  not  acquire  13ie  land  as  an  in- 
nocent purchaser.  Houstoa  Oil  Co.  of  Tezaa 
y.  Hayden,  104  Tex.  181,  136  S.  W.  1149. 

We  are  of  the  opinion,  therefore,  tliat  the 
Judgments  of  the  trial,  court  and  the  (3onrt  of 
CUvil  Appeals  should  be  reversed,  and  Judg- 
mrait  rendered  In  favor  of  the  plaintiff  in 
error. 

PHILLIPS,  C.  J.  The  Judgment  rec(Hn- 
mended  by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Sopreme  Court 


COX  ▼,  BARTON.     (No.  7»-285e.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  11, 1019.) 

1.  Vendob  and  Pubcbaseb  <s=3352  —  Recot- 

EBT    FOB    DKnCIENCY— SPECIAI,    FINDIHQS— 
CONBTBDCTION. 

In  an  action  by  a  purchaser  of  land  against 
his  vendor  for  damages  for  defi,cieDcy  in  acre- 
age, findings  by  the  jury  on  special  issues  8ul>- 
mitted  held  not  to  be  interpreted  as  findings 
that  the  vendor's  agent  made  false  representa- 
tions as  to  acreage,  or  that  there  was  fraud. 

2.  Vendob  and  Pubohaseb  4=9343(2)— Defi- 
ciency IN  AcBEAOE  —  Mutual  Mistake  — 
Rights  of  Pubchaseb. 

Where  a  purchaser  of  land,  which  is  de- 
scribed in  the  deed  as  containing  100  acres 
more  or  less,  apon  having  a  survey  made,  dis- 
covered that  there  was  a  deficiency  of  16  acres, 
which  was  not  contemplated  by  either  party, 
the  mistake  was  a  material  one,  and  so  gross 
as  to  entitle  sucb  purchaser  to  relief  as  a  mat- 
ter of  law. 

3.  Vbndob  and  Pubchaseb  «=335(V— Action 

BT   PlTRCHASEB   FOB  DAMAGES  —  DEFICEBNOT 

IN  Acbeaqb— Evidence — Negliobnce. 
Evidence  held  not  to  support  findings  of 
the  jnry,  in  an  action  by  the  purchaser  of  land 
against  the  vendor  and  her  agent  for  damages 
for  a  deficiency  in  the  acreage,  that  the  pur- 
chaser was  guilty  of  negligence  in  failing  to 
ascertain  quantity  of  land:  he  having  a  right 
to  rely  upon  the  estimate  of  the  vendor's  agent 
as  being  substantially  correct 

4.  Exchange  of  Pbopertt  «=8(5)  —  Ex- 
change OP  Real  Pbopehtt— Damages. 

Where  a  purchaser  of  land  conveyed  in  part 
payment  a  farm,  lind  thereafter  discovered  that 
the  land  conveyed  to  him  contained  84  acres, 
instead  of  100,  as  estimated  by  the  vender's 
agent,  his  measure  of  damages  was  the  differ- 
ence between  the  value  of  the  property  given 
ia  exchange  and  that  received  by  him. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Suit  by  J.  L.  Barton  against  Mrs.  Eddie  O. 
Cox  and  another.     From  an  order  of  the 
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Court  «P  CHvil  Appeala  (ITS  S.  W.  793),  re- 
versing  a  Judgment  of  the  trial  court  toe  d»- 
fendanta  and  rendering  judgment  for  plain- 
tiff, defendant  named  brings  error.  Judg- 
ment of  the  Court  of  Civil  Appeals  and  of  the 
trial  court  reveraed,  and  oase  remanded  to 
District  Court  fsor  new  trial. 

Chandler  &  Panaill,  of  St^nhenTille,  for 
plaintiff  in  error. 

Keith  &  Johneon,  ot  StephenviUev  for  de- 
fendant In  error. 

M0NTG0ME31T,  P.  3.  Ob  Noreokber  22, 
1913,  Mrs.  Eddie  C.  Cox  conv'eyed  to  J.  L. 
Barton  a  certain  tract  «f  land  to  the  corpo- 
rate limits  of  StephenvlUe,'  Tex.  The  deed 
described  the  land  by  metes  and  bounds,  one 
of  the  boundary  lines  being  a  creek,  and  no 
meanders  of  the  stream  were  given.  ^Die 
deed  recited  the  land  conveyed  as  being  100 
acres,  more  or  lesa  In  payment  for  the  land. 
Barton  conveyed  to  Mrs.  Cox  a  farm  owned 
by  him,  and  executed  a  vendor'6  lien  note 
for  (2,750.  The  deed  recited  a  cash  oonsid- 
«rati<m  of  $S,000  and  the  execution  at  the 
note. 

Soon  after  the  conveyance  was  made.  Bar- 
ton had  the  land  avrveyed,  and  discowred 
that  the  tract  contained  in  fact  only  Si.OA 
acres.  Barton  Instituted  this  suit  against 
Mrs.  Eddie  a  Oox  and  B.  Bl  Cox,  who  acted 
as  her  agent  In  n^otlatlng  tiie  transaction, 
to  recover  damages  by  reason  of  the  defi- 
ciency In  the  acreage. 

He  alleged  that  R.  B.  Cox  falsely  repi«- 
sented  to  him  that  the  tract  contained  100 
acres,  and  that  he  relied  upon  Qie  represen- 
tations and  was  ttiereby  induced  to  Aalte  the 
trade,  and  that  the  land  conveyed  to  Mra 
Oox  In  part  payment  for  the  land  conveyed 
by  her  to  him  was  valued  at  96,000,  and  that 
the  total  price  paid  by  him  was  97;750,  and 
that  the  price  was  based  on  the  Mtbnated 
acreage  and  was  at  the  rate  of  $77.90  per 
acre. 

He  farther  alleged  that,  if  the  repveaenta- 
tfons  were  not  in  fact  fraudulent,  the  sale 
was  consummated  under  a  mutual  mlstaJie  as 
to  the  acreage  actually  contained  tn  the  sur- 
vey, and  that  the  recital  in  the  deed  of  "100 
acres,  more  or  less,"  was  placed  In  the  deed 
at  the  Instance  of  R.  B.  Cox,  who  at  the  time 
stated  that  if  the  land  was  actually  surveyed 
It  would  staow  an  acreage  of  102,  or  possibly 
103,  acres,  and  for  that  reason  he  wanted 
said  dause  in  the  deed;  that  plaintiff  was 
unlearned  in  the  law,  and  did  not  know  the 
legal  effect  of  this  recital.  The  plaintiff 
prayed  for  Judgment  for  $1,238.45,  the  esti- 
mated value  of  the  deficiency  at  $77.50  per 
acre. 

Defendants  denied  all  the  material  allega- 
tions In  the  petition,  and  further  pleaded 
that  the  sale  was  not  one  by  the  acre,  but 
that  It  was  a  sale  of  a  specific  tract  of  land, 
and  that  the  plaintiff  Investigated  for  him- 
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self;  and  that  all  tbn  fiuita  known  to  defends 

ants  were  fully  disclosed. 

The  court  submitted  the  case  upon  spe- 
cial issues  to  the  Jury.  The  Issues  and  ver- 
dict thereon  were  as  follows: 

"Special  Issue  No.  1.  Was  the  sale  of  laud 
from  Mrs.  Cox  to  the  plaintitt  that  of  a  specific 
quantity  of  land,  to  wit,  a  hundred  acres;  that 
is,  was  it  a  sale  by  the  acre?  Or  was  it  a 
sale  of  a  specific  tract  of  land  by  description, 
each  party  risking  the  qoantity? 

"A.  It  was  not  a  sale  by  the  acre.  It  was 
a  sale  of  a  specific  tract  in  gross. 

"Special  Issue  No.  2.  If,  in  answer  to  special 
issue  No.  1  you  have  found  that  the  sale  was 
by  the  acre  of  a  specific  qoantity  to  wit,  one 
hundred  acres,  then  how  many  acres  short  of 
the  one  hundred  was  the  tract  that  plaintiff  ac- 
tually got,  and  wluit  price  per  acre  was  plain- 
tlC  to  pay  for  said  land? 

"A.  It  was  not  a  sale  by  the  acre,  and  the 
tract  measured  84.04  acre^,  being  short  of  100 
acres  15.96  acres,  at  $77.50  per  acre. 

"Special  Issue  No.  3.  What  price  per  acre 
was  the  shortage  worth  at  the  Ume  the  sale 
was  made  to  plaintiff,  exclusive  of  the  building, 
wen,  and  other  improvements  on  the  premises? 

"A.  We  find  that  the  shortage  of  the  tract 
of  land  exclusive  of  improvements  to  be  worth 
$47.50  per  acre. 

"Special  Is^ue  No.  4.  If  In  answer  to  special 
issue  No.  1,  you  have  found  that  the  sale  was 
of  a  specific  tract  by  description,  then  did  the 
defendant  R.'  B.  Cox  represent  to  plaintiff  that 
said  tract  in  gross  contained  one  hundred 
acres  of  land? 

"A.  We  find  that  the  said  B.  B.  Cox  estimat- 
ed the  tract  of  land  to  contain  100  acres. 

"Special  Issue  No.  5.  If  the  defendant  R.  B. 
Cox  represented  to  plaintiff  that  the  tract  con- 
tained one  hundred  acres  of  land,  then  did  the 
plaintiff  believe  and  rely  on  said  representa- 
tions of  ttie  said  B.  B.  Cox. 

"A.  He  did. 

"Special  Issue  No.  6.  Did  the  plaintiff  and 
R.  B.  Cox  both  believe  that  the  tract  of  land 
contained  as  much  as  100  acres,  and  was  there 
a  mntoal  mistake  on  the  part  of  i>oth  of  them 
in  regard  t«  the  amoont  and  quantity  of  land 
contained  in  said  tract?  If  there  was,  then  did 
plaintiff  use  sUch  caution  and  diligence  as  an 
ordinarily  prudent  person  would  have  exercised 
in  matters  of  that  kind  to  determine  the  quan- 
tity of  land  in  said  tract  prior  to  the  time  the 
trade  was  closed? 

"A.  They  both  bcHeved  that  the  tract  con- 
tained as  much  as  100  acres,  and  there  was  a 
mntual  mistake'  on  the  part  of  both  of  them 
as  to  the  amoont  and  quantity  of  the  land  in 
said  tract.  We  find  that  the  plaintiff  did  not 
use  such  caution  and  diligence  as  an  ordi- 
nary person  would  have  exercised  in  matters  of 
this  liind  to  determine  the  quantity  of  laud  in 
said  tract  prior  to  the  time  the  trade  was 
closed." 


Upon  this  verdict  the  trial  court  rendered 
Judgment  for  the  defendants.  Barton  ap- 
pealed, and  the  Court  of  Civil  Appeals  re- 
versed the  Judgment  of  the  trial  court  and 
rendered  Judgment  against  Mrs.  Eddie  C. 
Cox  for  the  deficiency  at  $47.50  per  acre. 
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Tbia  i^rit  was  ftaoted  npon  the  appUcatloii 
of  Mrs.  Eddie  C.  Cox 


Opinion. 

The  Court  of  Civil  Appeals,  In  rererslng 
the  Judgment  of  tbe  trial  court  and  render- 
ing judgment  for  tbe  plaintiff,  Barton, 
against  Mrs.  Eddie  C.  Coz.  predicated  its  ac- 
tion on  two  theories: 

(1)  That  the  verdict  of  the  Jury  in  response 
to  the  special  Issues  was  In  effect  a  finding 
that  R.  E.  Cox,  the  agent  of  Mrs.  Eddie  C. 
Cox,  had  made  false  and  fraudulent  repre- 
sentations as  to  tbe  number  of  acres  in  the 
tract  of  land  conveyed  to  Barton. 

(2)  That  tbe  verdict  of  the  Jury  having 
found  that  there  was  a  mutual  mistake  as  to 
the  number  of  acres  contained  in  the  tract 
conveyed  to  Barton,  Barton  was  entitled  to 
recover  upon  the  theory  of  mutual  mistake. 

In  our  statement  of  tbe  case,  tbe  special 
Issues  submitted  and  the  verdict  of  tbe  Jury 
thereon  have  been  set  out 

[1]  We  think  that  tbe  verdict  should  not 
be  interpreted  as  finding  that  R.  E.  Cox  made 
any  false  representations.  As  we  construe 
the  whole  verdict,  th^  Jury,  found  that  the 
sale  from  Mrs.  Cox  to  Barton  was  of  a  spe- 
cific tract  by  description  and  not  a  sale  by 
tbe  acre;  that  B.  K.  Cox  did  not  represent 
that  the  tract  contained  100  acres,  but  that 
he  did  esthnate  the  quantity  of  land  at  100 
acres,  and  that  Barton  In  purchasing  relied 
npon  this  estimate ;  that  In  making  tbe  ex- 
change both  parties  believed  the  tract  con- 
tained 100  acres,  and  ttiat  aa  to  the  numl>er 
of  acres  there  was  a  mutual  mistake.  If  onr 
interpretation  of  the  verdict  is  correct,  then 
it  follows  that  tbe  conclusion  of  the  Court 
of  Civil  Appeals  cannot  be  sustained  upon 
the  ground  of  fraud. 

[2]  Tbe  Court  of  CivU  Appeals,  in  addlUon 
to  the  facts  found  by  the  Jury,  found  that  the 
mistake  was  a  material  one,  and  so  gross  as 
to  authorize  the  court  to  grant'  Barton  prop- 
er relief.  After  fully  considering  all  the 
facts,  and  especially  the  testimony  of  B.  B. 
Cox,  which  is  set  out  in  tbe  opinion  of  the 
Court  of  Civil  Appeals,  we  have  concluded 
that  tbe  mistake  in  the  number  of  acres  in 
the  survey  was  a  material  one,  that  no  such 
deficiency  was  contemplated  by  either  party, 
and  that  the  Court  of  Civil  Appeals  did  not 
err  in  deciding  as  a  matter  of  law  that  Bar- 
ton was  entitled  to  relief  therefrom.  The 
circumstances  under  which  relief  is  given  in 


cases  of  tUs  character  are-  fnlljr  discaased 
and  the  proper  rule  announced  in  tbe  case  of 
O'ConneU  v.  Duke,  29  Tex.  800,  94  Am.  Dec. 
282,  and  we  think  it  only  necessary  to  refer 
to  that  case. 

[3]  We  agree  with  the  Court  of  Civil  Ap- 
peals that  there  was  no  evidence  to  support 
the  finding  of  the  jury  that  Barton  was 
guilty  of  negligence  in  failing  to  ascertain 
tbe  quantity  of  land.  Considering  the  sitna-' 
tlon  of  the  parties  and  the  means  of  knowl- 
edge, we  think  Barton  had  the  right  to  rely 
upon  the  estimate  of  fL  B.  Cox  as  being  sub- 
stantially correct. 

[4]  ITrom  what  has  been  said.  It  is  appar- 
ent that,  in  our  opinion,  the  Judgment  of  the 
Court  of  CivU  Appealis  should  be  alflrmed^ 
unless  tbe  Court  of  Oivil  Appeals  committed 
reversible  error  In  falling  to  apply  to  this 
case  tbe  measure  of  damages  announced  by 
tbe  Supreme  Court  in  the  case  of  Oeorge  v. 
Hesse,  100  Tex.  44,  83  S.  W.  107,  8  L.  B,  A. 
(N.  S.)  804,  123  Am.  St.  Rep.  772,  15  Ann. 
Cas.  456.  Tbe  case  of  George  v,  Hesse,  was 
one  in  which  an  exchange  of  lands  was  in- 
duced by  fraud,  and  the  Supreme  Court  held 
that  the  measure  of  recovery  by  the  defraud- 
ed party  was  the  difference  between  the  val- 
ue of  the  proiperty  given  in  exchange  and 
that  received  by  him. 

It  seems,  to  us  that  there  Is  a  much  strong- 
er reason  for  applying  the  rale  announced 
in  George  v.  Hesse  in  cases  involving  mutual 
mistake  than  in  cases  of  fraud,  and  we  are 
of  opinion  that  the  rule  announced  in  that 
case  should  be  followed  and  applied  in  this 
case.  It  is  evident  from  tbe  record  that  the 
case  was  not  submitted  in  the  trial  court  np- 
on tbe  tiieory  announced  in  tbe  case  of  George 
V.  Hesse. 

There  was  evidence  tending  to  show  that 
the  land  given  by  Barton  in  exchange  for 
the  100  acres  of  land  conveyed  to  him  was  of 
less  value  than  $5,Q0O  although  the  deed  re- 
cited tbe  consideration  at  that  sum. 

For  the  reasons'  herein  shown,  we  recom- 
mend that  the  Judgment  of  the  Court  of  Civil 
Appeals  and  of  the  trial  court  be  reversed, 
and  that  this  case  be  remanded  to  the  dis- 
trict court  for  a  new  trial. 

PHILLIPS,  G.  J.  The  Judgmmt'  recom- 
mended by  the  Commission  of  Appeals  la 
adopted  and  will  be  entered  as  tbe  Judgment 
of  the  Supreme  Court.  We  approT«  the  hold- 
ing of  the  Commission  on  the  question  of 
the  measure  of  damages,  as  to  which  tbe  re- 
versal is  ordered. 
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WALKEB  ▼.  WII^OBE.     (No.  89-2829.) 

(Commission  of  Appenlg  of  Texas,  Section  A. 
JiuiQ  11,  1010.) 

1.  Chattei.  MoRTOAoxa  «s>34  —  ABsoLtrra: 

Ooif  VBTAirCS  A8  'MOBTOAa^— ConSTBDCTIOW. 
ThoQgh  an  instrnment  may  contain  all  of 
the  terms  of  an  absolute  conveyance,  if  it  is 
apparent  fzom  the  language  used  that  it  was  in- 
tended as  security  lor  a  debt,  it  will  be  treated 
as  a  mortgage. 

2.  Chattel  Mortoaqes  «=»34— Bixi,  of  Sauc 

AB  MOBTOAOK— "ReTAT." 

A  bill  of  sale  covering  two  race  horses,  but 
providing  in  a  separate  defeasance  clanse  that, 
if  the  seller  should  within  ten  days  repay  the 
recited  consideration,  etc.,  hald  to  be  a  chattel 
mortgage,  and  not  a  sale;  "repay"  meaning  "to 
pay  back;  to  refund;  as,  to  repay  money  bor» 
rowed  or  advanced." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Repay.]  ' 

3.  Ohattbl  Mobtoaqes  ®=334— Bn.L  of  Sale 
AB  MoKTeAao— OoNSTXtrcTioR— Vauditt  of 
Pbotzbionb. 

That  a  bin  of  sale  contains  a  stipulation 
that  the  title  to  the  property  is  to  become  abso- 
lute on  default  of  the  repayment  by  the  seller  of 
the  consideration  does  not  prevmt  the  instru- 
ment from  being  construed  as  a  diattel  mort- 
gage; such  provision  being  ineffectual,  as  op- 
pressive to  creditors  and  contrary  to  public 
policgr. 

4.  Chatixl  Mobtoaoeb  «=>40— Biu.  of  Sale 
AS  Mobtoaob— Construction  as  Qitestion 
fob  Jubt. 

Where  it  clearly  appears  from  the  language 
of  a  bill  of  sale  that  it  is  intended  as  a  mort- 
gage' it  is  error  to  leave  its  constraction  to  the 
jury. 

Error  to  Court  of  Civil  Appeals  of  fiighth 
Snprane  Judicial  Otetrict. 

Action  by  George  C.  Walker  against  R.  W. 
Wllmore.  Judgment  for  defendant  was  af- 
firmed by  the  Court  of  Civil  Appeals  (174  S. 
W.  921),  and  plaintiff  brings  error.  Reversed 
and  remanded,  as  recommended  by  the  Com- 
mission of  Appefils. 

Joba  T.  Hill,  of  £1  Paso,  tor  plaintiff  in  er- 
ror. 

Jones,  Jooes  St  Hardie,  of  £1  Paso,  for 
defendant  In  error. 

STRONG,  J.  This  acti<»a  was  brought  by 
the  plaintiff,  George  C.  Wall^er,  against  R.  W. 
Wllmore  for  the  poeeeesion  of  two  race  horses, 
valued  at  $2,500.  The  trial  in  the  lower 
court,  before  a  Jury,  resulted  in  a  verdict  and 
Judgment  in  favor  of  defendant,  which  was 
affirmed  by  the  C^urt  of  Civil  Appeals.    174 

5.  W..921. 

The  defendant  claimed  title  to  the  proper- 
ty undec  the  foUowlng  written  instrument, 
to  wit: 


"Know  all  men  by  theae  preseats  that  I, 
George  0.  Walker,  at  present  residing  in  the 
city  of  El  Paso,  Texas,  for  and  in  considera- 
tion of  the  sum  of  one  hundred  and  fifty  dollars 
to  roe  paid  by  R.  W.  Wllmore,  the  receipt  of 
which  is  hereby  acknowledged  and  confessed, 
have  bargained,  sold,'  and  by  these  presents  do 
bargain,  sdl,  and  deliver  unto  the  said  R.  W. 
Wllmore,  at  present  residing  in  the  city  of  El 
Paso,  Texas,  the  followii^  personal  property,  to 
wit: 

"A  certain  bay  filly,  Jumelia,  three  years  old, 
both  hind  legs  up  half  way  to  hock  white,  with 
black  spots  around  both  coronets,  mixed  with 
white ;  both  front  feet  up  to  ankles  white,  with 
black  spots  mixed  In;  narrow  white  stripe  run- 
ning down  over  right  nostril.      , 

"Also  one  bay  filly,  Stella  Grain,  three  years 
old,  containing  no  marks. 

"And  I  do  hereby,  for  myself  and  my  heirs, 
executors,  administrators,  and  assigns,  covenant 
to  and  with  the  said  R.  W.  Wllmore,  his  heirs, 
executors,  administrators,  and  assigns  to  war- 
rant and  defend  the  title  to  said  property  before 
mentioned  against  the  lawful  claims  of  any  per- 
son or  persons  whomsoever  forever. 

"Witness  my  hand  this  the  13th  day  of  March 
A  D.  1914.  [Signed]    George  C.  Walker. 

"Whereas,  I,  George  O.  Walker,  have  tbia 
day  sold  to  R.  W.  Wilmore  my  certain  bay  filly, 
Jumelia,  and  my  certain  bay  filly,  Stella  Grain, 
for  the  sum  of  $150  to  me  paid  by  the  said  R, 
W.  Wilnjore,  the  receipt  of  which  is  hereby  ac- 
knowledged, and 

"Now  it  is  understood  and  agreed  by  and  be- 
tween R.  W.  Wilmore  and  myself  that,  should 
I  within  ten  days  repay  to  the  said  R.  W.  Wil- 
more  the  sum  of  $150  then  the  said  R.  W.  Wil- 
more agrees  to  reconvey  said  horses  to  me,  but 
should  I  fail  within  ten  days  t«  pay  to  said  R. 
W.  Wilmore  the  said  $160,  then,  in  that  case, 
said  R.  W.  Wilmore  by  virtue  of  said  sale  shall 
have  the  right  of  complete  possession  in  the  title 
which  I  have  viested  in  him  by  said  bill  of  sale. 
"[Signed]  Geo.  C.  Walker. 
"R.  W.  yfUmon." 

[1,2]  The  only  question  for  review  is 
wbetber  oc  not  the  trial  court  erred  in  ref US' 
Ing  to  give  to  the  Jury  the  following  charge 
requested  by  the  plaintiff,  to  wit: 

"Yoa  are  charged  that  the  insfaninient  in  evi- 
dence abowB  upon  its  face  that  it  is  a  chattel 
mortgage,  and  the  only  question  for  your  deter- 
mination is  whether  or  not  a  tender  of  the  mon- 
ey due  was  made  and  possession  of  the  horses 
demanded." 

We  think  tbe  charge  should  have  been  giv- 
en. It  Is  well  settled  that,  though  an  Instru- 
ment may  contain  all  of  the  terms  of  an  ab- 
solute conveyance,  if  it  is  apparent  from  the 
language  used  that  it  was  intended  as  secur- 
ity for  a  debt,  it  will  be  treated  as  a  mort- 
gage. Laird  v.  Weiss,  85  Tex.  86,  23  S.  W. 
864.  The  language  of  the  instrument  in  ques- 
tion, to  the  effect  that  if  Walker  should  with- 
in ten  days  "repay"  the  $160,  etc.,  clearly 
Indicates  the  relationship  of  tlie  debtor  and 
creditor.  "Repay"'  means  "to  pay  back;  to 
refund:  as,  to  repay  money  borrowed  or  ad- 
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vanced."  Webster's  Diet  In  the  case  of 
Stephens  y.  Sherrod,  6  Tex.  294,  55  Am.  Dec. 
776,  a  stipulation  which  bound  the  grantee  to 
reconvey  the  property  If  the  grantor  ^ould 
repay  the  consideration  before  a  specified  date 
was  treated  as  being  eqniTalent  to  a  formal 
defeasance  agreement,  rendering  the  trans- 
action a  mortgage.  Tlie  only  difTerence  In 
the.  instrament  nndsr  consideration  and  a 
mortgage  in  its  ordinary  form  Is  that  the  con- 
reyance  and  defeasance,  instead  of  being  in 
one,  are  In  separate  instruments.  This  is  a 
difference  lu  form  only.  The  Instruments 
were  executed  at  the  same  time,  and  had 
reference  to  the  same  property,  and  must  be 
regarded  and  construed  in  law  as  parts  of  one 
and  the  same  instrument  Thus  ctmstrued, 
if  is  clear  that  Che  Instrument  is  a  chattel 
mortgage. 

[3, 4]  The  language  used  shows  that  it  Tras 
executed  for  the  purpose  of  securing  the  pay- 
ment of  a  debt,  and  it  contains  a  condition  of 
defeasance  if  the  debt  is  not  paid  at  matur- 
ity. The  stipulation  that  the  title  to  the  prop- 
erty is  .to  become  absolute  on  default  of  the 
payment  of  the  debt  does  not  change  the 
character  of  the  tnstrumetlt  Sacb  a  provi- 
sion is  held  Ineffectual,  as  oppressive  of  cred- 
itors and  contrary  to  public  policy.  Soell  v. 
Hadden,  85  Tex.  188,  19  S.  W.  1067.  It 
clearly  appearing  from  the  language  of  the 
Instrument  itself  that  it  was  intended  as  a 
mortgage,  the  trial  court  erred  In  leaving  its 
construction,  to  the  Jury.  Laird  v.  Weiss,  85 
Tex.  98,  23  S.  W.  8W;  Leasing  v.  Orimland, 
74  Tex.  239,  11  8.  W.  1095;  Stephens  v. 
Sherrod,  6  Tex.  204,  55  Am.  Dec.  776 ;  Taylor 
V.  Glass  Co.,  6  Tex.  dv.  App.  337, 25  S.  W.  466 ; 
Williams  V.  Banli,  22  Tex.  Clv.  App.  581,  56 
S.  W.  261. 

We  are  of  opinion  that  the  Judgment  of  the 
Court  of  Civil  Appeals  and  that  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded for  another  trial  In  accordance  with 
the  views  herein  expressed. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court.  We  approve  the  hold- 
ing of  the  Commission  on  the  question  dis- 
cussed. 


TATXOK  T.  WHITB.     (No.  19-2620.) 

(Commission  of  Appeals  of  Texas,  S«ctioD  A. 
June  11.  1910.) 

1.  Mabtxb   ARn   Servant  <s=s>105(2)  —  Safe 
Place  to  Wokk— Electric  Poweb  Plant- 
Exciter— Faildre  TO  Guard. 
An  employer  operating  an  electric  power 
plant  is  not  neKligent  in  failing  to  fence  an  ex- 
citer which  is  covered  with  stiield  leaving  no  ex- 


posure except  openings  for  adjusting  and  clean- 
ing tnaciiine,  where  dthet  employers  in  same 
line  of  business  did  not  fence  in  exciters  by 
goard  rails,  and  employe  who  came  in  contact 
with  maciiine  was  experienced  and  familiar 
with  the  surroundings. 

2.  MAsmt  AND  SravAiTT  «s>101, 103(8)— Duty 
ov  AIastkb— Sar  Plabe  to  W«AtK— Sask 

AVPUAROES. 

Master  is  required  to  exeroiae  ordinary  care 
to  provide  servant  with  safe  place'  to  woric  and 
with  reasonably  safe  and  suitable  nacliiilery 
and  appliances. 

3.  BlASTEB    AND     BSKtAST    (839^101,     102(^  — 

Duty  or  IiIastsb— Safe  Place  to  Wobx— 

Safe  Appliances. 
Master  is  not  an  insurer  of  servant's  safe- 
ty, but  is  required  to  exercise  that  degree  of 
care  which  an  ordinarily  prudent  person  engag- 
ed in  Utce  business  Would  have  exercised  dnder 
similar  circumstances. 

4.  Master  and  SebvaWT  «s»105(1),  265(9)— 
Safe  Place  to  Woek— Customs  ov  Other 
Emplotebs— Neoliobngi>— Fbbsuicptiomb. 

The  custom  of  others  engaged  in  like  bosi- 
ness  is  not  the  absolute  test  of  negligence  in 
failing  to  provide  safe  working  place  applianc- 
es, but  where  master  was  oondneting  lile  tmsi- 
ness  in  accordance  with  the  uniform  castom  of 
others,  it  devolves  upon  servant  to  show  that 
custom  is  negligent;  tli«  presumption  being 
that  persons  in  like  businesa  ace  reasonably 
prudent 

5/  Masteb  and  Servant  «=»101,  102(4)— Satb 
Place  to  Wobk— faoMisx  xo  Bxiiovs  Ob- 

FEOTS. 

Before  master  can  be  held  liable  for  failiire 
to  perform  a  promise  to  remove  a  specific  dan- 
ger, it  is  necessary  to  show  that  the  existing 
conditions  were  of  such  a  nature  that  their 
maintenance  implied  culpability. 

6.  Master  and  Servant  ®=»217(18)  —  As- 
suM^rroN  OJ-  Risk— FATLtrRE  to  Provide 
GuABD  Bail  Abound  EhccnxR. 

An  experienced  empioyi  familiar  with  an 
unfenced  exciter  in  an  electric  power  plant 
and  fully  appreciating  danger  of  injury  from 
contact  with  it  while  in  operation  assumes  the 
risk. 

7.  Mabteb  and  Servant  <8=»221(5)— Assumc- 
TiON  of  Risk— Pbouise  to  Remove  Defect. 

A  servant  is  hot  relieved  of  the  assumption 
of  risks  of  a  known  defect  by  reason  of  a 
promise  to  remedy  unless  b«  continues  in  the 
service  in  reliance  on  such  promise  and  lias  rea- 
sonable grounds  to  expect  its  fulfillment 

8.  Masteb  and  Servant  «=>216(I)— Nkou- 
OENcs  OF  Fellow  Servant. 

Servant  assumes  risks  caused  by  negli- 
gence of  fellow  servant. 

Error  to  (?ourt  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Action  by  W.  W.  Taylor  against  Frank  A. 
White.  Judgment  for  defendant  affirmed  by 
Onrt  of  Civil  Appeals  (166  S.  W.  S40),  and 
plaintiff  brings  error.    Affirmed. 
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Synnott  &  flab  and  C.  B.  Beeder,  flU  ■ot 
Amarillo,  for  plalnttff  tat  error. 

Turner  ft  Wharton  and  Veate  &  Iiumitlrta, 
all  of  Atnarino,  for  defendant'  In  enor. 

STRONG,  J.  The  question  presiented  In 
this  case  is  whether  or  not  the  plaintiff,  Tay- 
lor, who  sued  for  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the 
negligence  of  defendant,  addnced  evidence 
Buiflcient  to  entitle  him  to  have  his  case  sub- 
mitted to  the  Jury. 

The  trial  court  directed  the  Jury  to  return 
a  verdict  for  defendant.  A  full  statement  of 
the  evidence  wUl  be  found  in  the  opinion  by 
the  Court  of  Civil  Appeals  affirming  the  Judg- 
ment of  the  trial  court.    156  S.  W.  349. 

In  substance  the  testimony  shows  that  at 
the  time  of  his  injury  plaintiff  was  engaged 
as  engineer  in  the  Amarillo  Light  &  Power 
Plant,  which  was  being  operated  by  defend- 
ant as  receiver.  In  the  engine  room  of  the 
plant  was  located  a  machine  knowb  as  an 
exciter.  This  madiine  was  shaped  Uke  a 
cylinder  and  was  about  30  feet  long  and  12 
feet  in  diameter.  It  was  covered  with  a 
metal  casing  about  2  feet  In  diameter  with 
four  openings  in  it,  6  inches  wide  at  one 
end,  and  about  18  inches  at  the  other,  and 
16  or  18  inches  long.  It  was  about  2  feet 
from  the  top  of  this  castog  to  the  floor,  and 
Inside  of  it  was  a  commutator,  a  cylinder 
about  12  inches  in  diameter  and  36  inches 
long,  extending  the  length  of  the  casing.  The 
commutator  was  smooth  with  brushes  set  in 
the  frame  which  rested  oa  the.  cylinder,  and 
when  the  cylinder  revolved  the  friction  l)e- 
tween  it  and  the  brushes  generated  the  elec- 
tricity. The  cylinder  when  running  made 
760  revolutions  per  minute.  The  exciter  was 
located. About  6  feet  north  of  one  of  the  en- 
gines in  the  room  and  abont  3  feet  south  of 
another.  West  of  the  exciter  about  3  feet  was 
a  hole  in  the  floor  leading  to  the  basement 
bannlstered  on  three  sides.  The  exciter  had  a 
bannister  on  the  east  side  of  it.  Die  exciter 
was  located  in  open  view  with  ample  room 
for  passage  arotmd  it.  PlaintUTs  duties  re- 
quire him  to  pass  in  dose  proximity  to  the 
exciter  every  Ave  or  ten  minutes.  It  was  a 
part  of  his  duties  to  clean  the  exciter  and 
put  in  new  brushes.  On  the  occasion  of  his 
injury  plaintUX  was  engaged  in  cleaning  the 
exciter,  and,  passing  around  the  machine 
frdm  one  side  to  the  other,  he  stumbled  over 
a  wrench  which  he  did  not  see,  and  fell  with 
bis  kreast  on  the  frame  of  the  exciter,  his 
right  band  going  into  the  macbl£<e,  causing 
the  injuries  complained  of.  The  wrench  over 
which  plaintiff  stumbled  had  been  left  on 
the  floor  about  ten  minutes  before  the  acci- 
dent by  a  fellow  servant  of  plaintiff  who  was 
assisting  him  in  his  work. 

T*e  negligence  alleged  is  that  defendant 
failed  to  place  a  guard  rail  around  the  excit- 
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er,  and  that  defendant  negligently  placed  the 
wrench  over  which  the  plaistifr  stnmbled  in 
close  proximity  to  the  exciter.  Plaintiff  al- 
so alleged  in  reidy  to  ttae  plea  of  assDmed 
risk  that  defendant  promised  to  put  a  guard 
arotmd  the  exdter,  and  that,  relying  on  said 
promise,  he  remained  in  the  serrlee. 

[1-3]  In  our  opinion,  the  evidence  is  not 
sufBdent  to  show  that  defendant  was  guilty 
of  negligence  In  failing  to  provide  a  guard 
rail.  The  master  is  required  to  exercise  or- 
dinary care  to  provide  hla  servant  with  a 
safe  place  to  work  and  with  reasonably  safe 
and  suitable  machinery  and  appliances  with 
which  to  do  his  work ;  but  he  is  not  an  in* 
surer.  The  measnre-of  care  required  of  tkft 
master  is  that  degree  of  care  which  an  onU' 
narily  prudent  person  engaged  in  the  same 
kind  of  business  would  have  exerdsed  under 
like  or  similar  circumstances.  The  best  evi< 
dence  of  the  degree  of  care  wliicb  an  ordinart- 
IJr  prudent  person  would  have  exercised  un- 
der given  ciicumstBincses  is  the  degree  of  care 
which  ordinarily  prudent  persons  engaged 
in  the  same  kind  of  basincss  enstomaxily 
have  exercised  and  commoifly  do  exercise  un* 
der  like  circumstailces. 

[t]  The  evidence  without  ooitroversy 
shows  that  reciters  of  like  kind  were  in  gen- 
eral use  throughout  the  conmry,  and  that  no 
guard  rails  were  provided  in  any  of  the 
l>Iaiits  usin^  these  awchines  to  protect  the 
empIoyAs.  Tlie  aastom  of  others  engaged  in 
like  business  is  not  the  atMolate  test  of  neg- 
ligence, hut  where  the  undisputed  evidence 
shows  affirmatively,  as  it  does  in  this  case^ 
Qiat  the  defendant  was.  conducting  his  busi- 
ness in  accordance  with  the  uniform  custom 
of  persons  engaged  in  Uke  business,  it  de- 
volves upon  the  plaintiff,  before  he  can  re- 
cover, to  produce  evidence  showing  that  such 
custom  is  negligent  In  the  absence  of  such 
testimony,  the  legal  presumption  is  that  those 
engaged  in  like  business  were  reasonably 
prudent  in  the  conduct  of  their  buslneSB,  and 
that  they  discharged  thdr  legal  obligations 
for  the  safety  of  their  servants.  Railway 
Co.  V.  Alexander,  108  Tex.  694,  132  8.  W. 
119;  RaUway  Co.  v.  Senile,  201  Fed.  637, 
120  C.  0.  A.  65. 

The  exciter  upon  which  plaintiff  was  in- 
jured was  covered  with  a  shield,  leaving  no 
exposure  except  openings  sufficient  for  the 
purpose  of  adjusting  and  cleaning  the  ma- 
chine. The  location  of  the  other  machinery 
in  the  engme  room  did  not  in  any  way  inter- 
fere with  or  obstruct  the  view  or  passageway 
around  the  exciter.  Plaintiff  was  an  experi- 
enced servant,  perfectly  familiar  with  the 
exciter  and  its  surroundings,  aitd  fully  up- 
predated  the  danger  of  being  injured  if  be 
should  come  in  contact  vt^th  it  while  in  op- 
eration. He  had  worked  around  this  ma- 
chine constantly  for  about  eleven  montlis, 
and  in  the  plant  for  about  three  years.    We 
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do  not  tblnk  nnder  such  drcnmstcmces  that 
a  master  In  the  exercise  of  that  care  requir- 
ed of  him  for  the  safety  of  Ms  servant  could 
reasonably  anticipate  that  a  servant  while  in 
the  exerdse  of  ordinary  care  for  his  own 
safety  would  be  Injured  by  coming  in  contact 
with  the  exciter  in  the  absence  of  a  guard 
rail. 

[S]  The  evidence  being  Insufficient  to  show 
that  defendant  was  guilty  of  negligence  In 
falling  to  provide  a  guard  rail,  the  promise 
of  defeudant's  superintendent  to  provide 
such  rail,  if  made,  and  relied  upon  by  plaln- 
tlfr  as  alleged,  would  not  entitle  him  to  re- 
cover. The  rule  is  well  established  that,  be- 
fore the  master  can  be  held  liable  for  a  fail- 
ure to  perform  a  promise  to  remove  a  specif- 
ic danger,  it  is  necessary  to  show  that  the 
existing  conditions  were  of  such  a  nature 
that  their  maintenance  implied  culpability. 
4  Labatt's  Master  and  Servant,  3S68;  Coin 
v.-  Lounge  Co.,  222  Mo.  488,  X21  S.  W.  1,  28 
L.  H.  A.  (N.  S.)  1179,  17  Ann.  Cas.  888. 

[B]  We  are  of  the  opinion  that  the  trial 
court's  action  in  withdrawing  the  case  from 
the  Jury  should  be  sustained  upon  another 
ground.  If  it  I>e  conceded  that  the  evidence 
is  suffidoit  to  show  negligence  in  failing  to 
provide  a  guard  rail  around  the  exciter,  the 
undisputed  evidence  shows  that  plaintiff  had 
full  knowledge  of  the  defect  and  the  added 
danger.  This  being  true,  plaintiff  assumed 
the  additional  risk  caused  by  such  negli- 
gence unless  relieved  therefrom  by  the- prom- 
ise of  defendant's  superintendent  to  remedy 
the  defect. 

[7]  A  servant  is  not  relieved  of  the  as- 
sumption of  the  risks  of  a  known  defect  by 
reason  of  a  promise  to  remedy  or  repair  un- 
less it  appears  that  his  continuance  in  the 
service  was  in  reliance  on  such  promise. 
The  authorities  on  this  subject  generally  lim- 
it the  operation  of  the  promise,  as  prevent- 
ing the  conclusion  that  the  servant  has  as- 
sumed the  risk,  to  a  reasonable  time  tor  the 
master  to  comply,  and,  when  it  is  or  should 
be  manifest  to  the  servant  that  the  defect 
will  not  be  remedied,  a  further  continuance 
In  the  service  will  be  an  assumption  of  the 
risk.  Hllje  v.  Hettich,  95  Tex.  821,  67  S.  W. 
90.  Plaintiff  testified  that  he  first  requested 
defendant's  superintendent-  to  provide  a 
guard  rail  about  eight  months  before  he  was 
injured,  and  received  Us  promise  that  he 
would  attend  to  it  "right  away";  that  he 
renewed  the  request  about  four  months  later, 
the  supointendent  saying  he  would  flx  it  as 
soon  as  he  could  get  to  it ;  that  he  mention- 
ed the  matter  the  last  time  about  six  weeks 
or  two  months  before  he  was  injured,  and 
the  superintendent  replied,  "I  will  fix  it  as 
soon  as  I  can  gel  to  It,  right  away."  Plain- 
tiff did  not  testify  that  he  remained  in  the 
service  relying  on  the  promise  to  provide  a 


guard  rail,  and  we  thiok  it  clearly  appears 
from  his  testimony  that  he  did  not.  He  most 
have  known,  from  the  many  promises  made 
and  broken  covering  a  period  of  eight 
months,  that  defendant  had  no  intention  of 
remedying  the  alleged  defect.  To  be  relieved 
of  the  assumption  of  the  risks  of  a  known  de- 
fect by  reason  of  a  promise  to  remedy,  the 
servant  must  have  reasonable  grounds  to  ex- 
pect that  the  promise  will  be  fulfilled.  Rail- 
way V.  Single,  91  Tex.  287,  42  S.  W.  971. 

[I]  The  only  other  ground  of  negligence  al- 
leged is  that  defendant  negligently  placed  the 
wrench  over  which  plaintiff  tripped  and  fell 
in  close  proximity  to  the  exciter.  The  undis- 
puted evidence  shows  that  the  wrench  was 
placed  on  the  floor  about  ten  minutes  before 
the  accident  by  a  fellow  servant  of  plaintiff 
who  was  assisting  him  in  his  work.  The 
rule  is  well  settled  in  this  state  that  the  serv- 
ant assumes  the  risks  caused  by  the  negli- 
gence of  bis  fellow  servants.  Railway  v. 
Blohn,  73  Tex.  637,  11  S.  W.  867,  4  L.  R.  A. 
764 ;  Robinson  v.  Railway,  46  Tex.  641. 

We  are  of  opinion  that  the  Judgment  of 
the  trial  court  and  that  of  the  Court  of  Civil 
Appeals  should  be  affirmed. 

PHIIvLrPS,  C.  3.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court. 


BE5NAVIDB8  v.   STATE.      (So.  5288.) 

(Court  of  Criminal  Appeals  of  Texas.    May  2S, 
1919.)_ 

1.  LaBCBNT  «C927— Pbincipals. 

To  hold  defendant  guilty  as  priacipal  in 
prosecution  for  theft  of  mules,  it  must  appear 
that  he  was  one  of  the  individuals  who  took 
the  mules  or  at  the  time  of  taking  was  doing 
something  in  aid  of  those  who  did  the  taking. 

2.  Labcbrt  «=s>27  —  AaoouFUCK  on  Pbuici- 

KAIr-"A0COMPUC»." 

That  defendant  previous  to  taking  advised 
theft  and  gave  information  touching  prepara- 
tion for  the  offense  would  tend  to  show  that 
be  was  not  a  principal,  but  an  "accomplice," 
deSned  by  Pen.  Code  1911,  art.  79,  as  one  not 
present  at  the  commission  of  the  offense. 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Accom- 
plice.] 

Appeal  from  Criminal  Distinct  Court,  Cam- 
eron County;   Walter  F.  Tinioo,  Judge. 

Ciprlano  Benavides  was  convicted  of  theft, 
and  appeals.    Reversed  and  remanded. 

J.  T.  Canales,  of  Brownsville,  for  appel- 
lant. 
£.  A.  Berry,  Asst.  Atty.  Oen.,  for  the  State. 
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MORROW,  J.  Xbe  appellant  v»8  convict- 
ed of  theft.  On  the  night  of  December  27th 
six  mules  and  one  horse  were  taken  from  the 
pasture  Of  Roman  Eeparta.  On  the  erring 
of  that  day  Roman  Esparze,  after  driving 
the  stook  to  the  Rio  Grande  rlyer  for  water, 
drove  them  back  about  450  j-ards  to  his  large 
pasture,  when  he  left  them  at  a  point  about 
600  yards  from  a  small  InGlosure  under  the 
control  of  appellant,  and  in  which  he  had 
some  horses,  and  which  inclosure  was  about 
two  mllea  from  his  place  tit  residence.  Tbe 
animate  were  missed  on  tiie  morning  of  De- 
cember 28th,'  and  it  was  fonnd  that  the  fence 
around  the  small  Inclosrrre  mentioned  had 
been  cut  at  a-  point  about  60  yards  from  tJie 
river,  and  there  were  traclts  of  six  mules, 
three  horses,  and  three  persons  nt  this  point. 
These  tracks  led  to  and  across  the  river  In- 
to Mexico.  Appellant's  animals  were  not 
stolen,  thoagh  one  animal  belonging  to  anoth- 
er party,  and  -w^ich  was  In  the  pasture,  was 
missing  and  never  recovered.  The  six  mules' 
and  one  horse  described  in  the  indictment 
were  recovered  by  the  owner  from  the  Mexi- 
can authorities  at  Matamoras,  Mexico.  The 
date  of  the  recovery  is  not  disclosed,  nor 
does  the  evidence  show  how,  when,  or  from 
whom  the  Mexican  officers  obtained  posses- 
sion of  them.  The  tracks  of  persons  found 
with  those  of  the  animals  are  only  described 
as  one  l>arefoot  and  two  shod.  Nothing 
further  is  disclosed  as  to  whether  they  were 
tracks  of  men,  women,  orclilldren.  Tlie  bare 
foot  trail  and  one  that  was  shod  crossed  the 
river,  while  the  other  turned  back  and  was 
trailed  about  150  yards  from  the  river, 
about  a  quarter  of  a  mile  from  the  gap  which 
was  cut  in  tbe  fence  of  appellant's  inclosure. 
While  searching  for  his  mules  on  the  day 
they  were  missing  Roman  Esparza  told  ap- 
pellant that  they  were  lost,  had  been  stolen, 
and  appellant  replied  that  it  was  very  firoba- 
ble;   that  his  fence  had  been  cut. 

A  witness  testified  that  he  and  appellant 
lived  about  60  yards  apart ;  that  at  about  6 
o'clock  on  the  evening  of  December  27th  the 
witness,  on  going  to  the  river  for  his  oxen, 
saw  appellant  near  the  river,  and  heard  him 
eonverslng  with  some  person  on  the  opposite 
side  of  the  river,  in  which  conversation  ap- 
pellant said:  "It  was  time  to  do  business. 
If  you  don't  find  the  mules  there  in  the  brush 
there  on  the  edge  of  the  river,  you  will  find 
them  in  some  brush  In  the  edge  of  the  pas- 
ture." The  person  across  the  river  said: 
"Who  Is  taking  them?"  Appellant  replied: 
"Don  Roman."  This  testimony  was  contro- 
verted by  denial  and  attack  on  the  motive 
and  reputation  of  the  witness. 

We  must  assume  that  the  Jury  accepted  It 
as  true.    If  It  be  also  assumed  that  it  relat- 


ed to  the  stolen  animals,  It  having  occurred 
some  hours  before  the  animals  were  stolen, 
would,  in  the  absence  of  proof  that  appel- 
lant ^as  present  at  the  time  they  were  tak- 
en, or  was  then  doing  some  act  In  further- 
ance of  a  conspiracy  to  steal  them,  and  ap- 
propriate them,  be  a  circumstance  pointing 
to  appellant  as  'an  accomplice  In  the  theft, 
but. not  as  a  principal. ofTender, 

An  accomplice  Is  one  who  Is  not  present  at 
tbe  commission  of  tbe  offense,  but  who,  be- 
fore the  act  is  done,  advises,  commands,  or 
encourages  another  to  commit  the  ofFense, 
though  he  may  not  have  given  htm  such  aid. 
Penal  Code,  art.  70. 

The  conversation  mentioned  Indicated  that 
appellant,  before  the  offense  was  committed, 
gave  the  principal  Information  to  be  used  by 
him  in  taking  the  animals.  The  information 
was  such  as  was  intended  to  enable  tbe  prin- 
cipal to  find  and  take  the  animals  In  the  ab- 
sence of  appellant.  It  does  not  indicate  that 
It  was  contemplated  that  he  should  be  pres- 
ent when  the  animals  were  taken,  and  we 
find  no  evidence  inconsistent  with  the  hypoth- 
esis that  they  were  taken  in  his  absence. 

[1,2]  The  testimony  of  the  state's  main 
witness  puts  appeUaint  at  his  home,  within  a 
few  feet  of  that  of  the  witness  and  more  than 
two  miles  from  the  scene  of  the  taking. 
There  is  no  direct  evidence  nor  cogent  cir- 
cumstance to  show  that  he  left  his  home. 
None  of  the  tracks  described  led  to  his  home, 
or  were  found  nearer  than  two  miles  there- 
from, and  there  Is  no  effort  to  show  that  any 
of  the  tracks  were  of  a  character  tliat  would 
have  been  made  by  appellant,  The  property 
was  found  In  the  possession  of  Mexican  offi- 
cers, bat  no  evidence  is  introduced  to  suggest 
that  the  officers  got  them  from  appellant  or 
any  associate  of  his.  There  is  no  descrip- 
tion or  identity  of  the  person'with  whom  he 
conversed  across  the  river,  and  all  clrcumt 
stances  that  are  disclosed  are  consistent  with 
the  absence  of  appellant  at  the  time  the 
mules  were  taken.  The  state's  theory  is  that 
the  moles  were  taken  by  three  persons.  To 
hold  appellant  as  a  principal  he  must  have 
been  one  of  them,  or  at  the  time  been  doing 
something  in  aid  of  them ;  and  the  fact,  if  It 
be  one,  that  he  had  previously  advised  the 
theft  and  given  information  touching  prepa- 
ration for  the  offense  docs  not  satisfy  the 
measure  of  proof  demanded  by  the  law.  Tlie 
evidence  is  wholly  circumstantial,  and,  In  so 
far  as  it  criminates  appellant,  tends  to  show 
that  he  was  an  accomplice  and  not  a  princi- 
pal. Burow  V.  State,  210  S.  W.  809,  and  cas- 
es there  mentioned. 

The  judgment  is  reversed,  and  the  cause 
remanded. 
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SMITH  ▼.  STATB.    (N».  689&) 

(Court  of  Oriininal  Appeals  of  Texas.    May  28, 
1919.) 

1.  BuROLABT  «=»42(1)— TTiraxpLAiNED  Posses- 
sion OF  Stolen  Goods— Evidence  to  Sup- 
POBT  Conviction. 

If  the  state  show  that  a  burglary  had  been 
committed  and  that  soon  thereafter  appellant 
was  found  in  possession  of  part  of  the  property 
taken,  and  no  explanation  is  made  by  him  of 
snch  possession,  snch  evidence  will  support  • 
conviction  for  burglary. 

2.  BuBGLABT  «=»45— Evidence— Identifica- 
tion OF  Goods— Question  fob  Jubt. 

The  sufficiency  of  the  evidence  to  identify 
an  overcoat  found  on  defendant  as  having  been 
taken  from'  the  burglarized  store  was  one  for 
the  jury. 

8.  BuBOLABT  «s942(3)  —  EviD]isNCB  — Posses- 
sion—SuFFiciENCT. 
Evidence  that  defendant  was  found  in  a 
neighboring  town  in  possession  of  an  overcoat 
exactly  similar  to  one  taken  from  the  burglar- 
ized store,  that  he  had  on  no  overcoat  the  aft- 
ernoon of  the  burglary,  and  carried  tools  and 
keys  in  his  cap  with  which  entrance  to  the  bur- 
glarized store  oould  be  effected,  that  he  tried 
to  secretly  dispose  of  articles  corresponding  with 
those  taken  when  the  overcoat  disappeared,  held, 
in  the  absence  of  explanation  .or  attempted  ex- 
planation, sufficient  evidence  to  sustain  a  ver- 
dict of  guilty. 

4.  Cbiminal  Law  <S=>1159(2)  —  AppeaI/— Re- 
VERSAi/— Vebdict  against  the  Evidence. 
The  Court  of  Oriminal  Appeals  will  not  re- 
verse a  judgment  of  conviction  unless  there  is 
such  manifest  lack  of  evidence  as  to  make  ft 
apparent  that  the  verdict  was  the  result  of 
prejudice,  or  that  such  verdict  is  against  the 
weight  of  the  evidence. 

Appeal  from  District  Court,  Donley  Coun- 
ty;  Henry  S.  Bishop,  Judge. 

Ira  Smith  was  couvlcted  of  burglary,  and 
be  appeals.    Affirmed. 

A.  T.  Cole,  of  Clarendon,  for  appellant. 

B.  A.  Berry,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  In  this  case  appellant 
was  convicted  of  burglary  In  the  district 
court  of  Donley  county,  and  his  punishment 
fixed  by  the  jury  at  confinement  in  the  pen- 
itentiary for  a  period  of  five  years. 

J.  B.  Masterson  had  a  store  in  the  little 
town  of  Hedley,  Donley  county,  Tex.,  and 
on  the  night  of  November  4,  1918,  his  store 
building  was  entered  and  an  overcoat,  cer- 
tain quantities  of  silk,  six  pairs  of  ladies' 
shoes,  and  some  ladies'  suits  were  taken. 
There  is  no  contest  In  this  case  of  the  fact 
that  said  store  was  burglarized  and   said 


property  taken,  ^nie  store  hM  a  front  and 
a  rear  door,  ea<di  of  which  the  proprietor 
said  was  locked  on  the  night  In  question; 
the  rear  door  being  locked  with  a  Yale  lode 
and  the  front  door  with  an  ordinary  lode, 
the  latter  of  which  oonld  be  unfastened  by 
several  keys  which  were  in  evidence,  mie 
ease  was  one  of  drcomstantlal  evidence, 
and  there  seems  to  Jbe  no  complaint  as  to  the 
manner  in  which  the  law  on  that  question 
was  presented  to  the  jury.  The  only  csm- 
t«itlon  made  here  is  that  the  evidence  la 
not  sufficient  to  support  the  verdict  The 
burglary  was  on  the  night  of.  November  4th, 
and  on  the  afternoon  preceding  the  proprie- 
tor was  showing  his  stock  of  overcoats  and 
sold  one  to  a  customer.  The  next  morning, 
when  the  burglary  was  discovered.  Master- 
son  at  once  discovered  that  an  overcoat 
which  he  had  shown  to  said  customer  the 
afternoon  before  was  gone,  along  with  the 
other  property  mentioned.  The  overcoat 
-was  described  by  the  owner  as  to  make, 
size,  and  color  and  pattern,  and  an  overcoat 
was  identified  by  him  in  the  courtroom  as 
being  the  one  taken  from  his  possession  or 
one  which  was  exactly  identical  with  the 
same;  his  expressed  opinion  being  that  It 
was  his  overcoat  It  was  testified  by  the 
customer  who  bought  an  overcoat  the  after- 
noon before  that  he  saw  in  the  owner's  pos- 
session in  said  store  an  overcoat  identical 
in  all  respects  with  the  one  exhibited  in  the 
courtroom  at  the  trial.  A  witness  named 
Goldston  testified  that  on  the  day  of  the  al- 
leged burglary  a  man  whom  he  Identified  as 
appellant  came  into  his  store  and  bought 
from  him  a  watch  case.  Said  witness  tes- 
tified that  after  selling  the  appellant  the 
watch  case  he  walked  with  him  down  to  a 
jewelry  store  to  get  the  time  and  to  the  Bon- 
Ton,  where  they  got  a  drink,  and  he  states 
that  appellant  did  not  have  on  any  overcoat 
at  that  time.  On  November  7th,  it  was  tes- 
tified by  Miss  Grace  Dawn,  a  chambermaid 
at  the  Union  Hotel  io  Amarillo,  that  she 
went  up  to  a  certain  room  to  clean  it  up  and 
that  appellant  was  in  the  room  and  engaged 
her  in  conversation  and  asked  her  if  she 
wanted  to  buy  some  shoes,  some  silk,  and  a 
lady's  suit,  and  upon  her  expressing  willing- 
ness to  purchase  if  the  articles  suited,  be 
told  her  that  he  would  bring  them  to  let 
her  look  at  them  that  night,  cautioning  her 
not  to  say  anything  about  his  having  them, 
as  he  did  not  want  it  talked  about  A  few 
minutes  after  this  conversation  she  notified 
OfQcer  Sulllnger  of  what  had  been  said  to 
her,  and  Sulllnger  hunted  up  the  appellant 
and  arrested  him.  At  the  time  of  bis  arrest 
appellant  had  on  the  overcoat  which  was 
identified  by  the  witness  Masterson  and  al- 
so had  secreted  in  his  cap  three  skeleton 
keys,  a  fiat  file,  a  small  piece  of  steel,  and  a 
knife.     Two  of  the  keys,  upon  trial,  were 
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foand  to  unlock  the  front  door  of  the  Mas- 
terson  store.  Appellant  did  not  take  the 
stand  or  put  any  witness  on  except  one,  and 
him  only  to  show  that  a  Tale  lock  conld  not 
be  opened  by  any  flat  piece  of  metal  unless 
made  esi)eclatly  to  flt  the  lock.  This  mnch 
of  the  evidence  Is  stated  In  order  that  It 
may  be  understood  Tvhy  we  are  tmable  to 
agree  with  appellant's  view  that  the  evl- 
dence  does  not  support  the  verdict. 

[1,2]  It  has  been  frequently  held  In  this 
state  that  the  unexplained  possession  of 
property  recently  stolen  will  support  a  coa- 
victlon  for  theft  thereof.  See  Branch's 
Ann.  P.  O.  {  2463,  and  authorities  cited. 
Also  that  the  Jury  may  Infer  theft  of  all  «t 
certain  missing  property  from  the  fhct  of 
possession  of  part  of  the  same.  Bose  v. 
State,  52  Tex.  Or.  R.  155,  106  S.  W.  148; 
White  V.  State,  17  Tex.  App.  188;  Gonzales 
V.  State,  18  Tex.  App.  463;  Jack  v.  State, 
20  Tex.  App.  esa  Also  If  the  state  show 
that  a  burglary  has  been  committed,  and  that 
recently  thereafter  appellant  was  found  In 
possession  of  all  or  part  of  the  property  tak- 
en from  said  burglarized  premises  and  no 
explanation  ts  made  by  him  of  such  posses- 
sion, same  will  support  conviction  of  the 
burglary.  Branch's  Ann.  P.  C.  {  2S46,  and 
authorities  cited.  Appellant's  main  objec- 
tion to  the  sufficiency  of  the  evidence  in  the 
Instant  case  is  because  of  what  he  claims  to 
be  lack  of  sufficient  Identl&catton  of  the  over- 
coat found  on  appellant.  The  question  of 
Identification  of  stolen  property  Is  one  for 
the  Jury.  Polln  v.  State,  65  S.  W.  183; 
Hooton  V.  State,  53  Tex.  Cr.  R.  6,  108  S.  W. 
651;  Lynne  v.  State,  53  Tex.  Cr.  R.  375,  111 
S.  W.  729;  Suggs  v.  State,  65  Tex.  Cr.  R. 
«7,  143  S.  W.  186. 

[3, 4]  Not  only  was  appellant  found  In 
possession  of  an  overcoat  exactly  aUnUar  In 
every  respect  to  the  one  which  was  taken 
from  the  burglarized  store  on  the  night  of 
the  burglary,  and  which  was  not  thereafter 
seen  until  appellant  was  arrested  In  a  neigh- 
boring town  on  the  third  day  thereafter,  but 
he  also  had  on  no  overcoat  the  afternoon 
before  the  burglary,  and  wtfs  also  found 
when  arrested  to  be  In  possession  of  tools 
and  keys  with  which  entrance  Into  the' 
burglarized  store  could  be  effected,  and  It 
may  be  noted  that  said  articles  were  found 
carried  by  him  in  a  very  unusual  place  about 
his  person;  and  It  was  also  showu  that  he 
had  been  trying  to  secretly  dispose  of  other 
articles  which  in  a  general  way  correspond- 
ed with  those  taken  at  the  same  time  the 
overcoat  disappeared.  No  explanation  or  at- 
tempted explanation  of  any  of  these  facts 
was  offered,  and  we  cannot  say  that  the 
Jury  did  not  have  sufficient  evidence  before 
them  upon  which  to  predicate  the  verdict  of 
guilty.  This  court  will  not  reverse  unless 
there  Is  such  manifest  lack  of  evidence  as 
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to  make  It  apparent  that  the  verdict  was 
the  result  of  prejudice,  or  that  such  verdict 
is  against  the  great  weight  of  the  evidence. 
There  being  no  error  apparent,  the  Judg- 
ment of  the  trial  court  will  be  affirmed. 


SLAOE  V.  STATE.    (No.  6426.) 

(Court  of  Criminal  Appeals  of  Texas.    May  28, 
1918.) 

1.  Gbiminai.  Law  4s»1144(18)  —  Appeal— 
Dekiai.  of  New  Triai.  —  Pbsbci<ptior 
Whbbk  Btidbhcb  Not  Presebved. 

WItete  evidence  heard  upon  motion  for  new 
trial  is  not  presented  by  statement  of  facts  or 
bill  of  exc^tioua  filed  during  the  term,  but  it 
appears  the  court  beard  evideoce  in  overruling 
the  motion,  the  presumption  is  Indulged  on  ap- 
peal that  the  facts  heard  justified  the  con- 
clusion reached. 

2.  Statutes  «e»225%  —  Gonscbuotioh  or 
Siaidte— Leoislativs  Intent  as  to  Sim- 
ixAB  Subsequent  Statutes. 

Where  the  language  of  a  statute  relating  to 
a  female  Juvenile  under  the  age  of  18  years  is 
the  same  as  that  relating  to  male  juveniles  un- 
der 17  years  of  age  which  had  been  previously 
construed,  it  must  be  presumed  that  the  con- 
struction of  such  farmer  statute  indicates  the 
legislative  intent  la  the  latter.  . 

3.  Infants  €=»68— Female  Juvenile  ttndeb 
18  YBABs— Option  to  be  Tbied  undeb  In- 
dictment OB  AS  JnVENIUC. 

Under  the  provisions  of  Acts  35th  Leg. 
(4th  Called  Sess.)  c  26,  amending  Code  Cr. 
Proc.  1911,  art.  1197,  a  female  juvenile  under 
18  years  of  age  charged  with  felony  had  the 
right  to  ffie  a  statement  in  court  advisiBg  the 
judge  of  her  claim  that  she  was  a  juvenile,  or 
to  exercise  her  option  to  be  tried  under  the  in- 
dictment 

4.  Infants  «=>69— Dburouent  Chilabsn— 
Confinement  in  Penitentiabt. 

The  contention  that  the  Juvenile  Acts  dis- 
close the  legislative  poUey  to  exempt  delinquent 
children  from  confinement  in  the  state  peniten- 
tiary, and,  even  though  there  is  a  failure  to  fol- 
low the  procedure  named  and  bring  to  the  court's 
attention  the  claim  of  one  accused  of  a  felony 
to  be  tried  as  a  juvenile,  that  the  legislative 
policy  should  nevertheless  be  given  effect  by 
refusing  to  send  such  accused  person  to  the 
penitentiary  is  untenable. 

5.  Constitutional  Law  *=»70(3)— Judicial 
PowEBS  —  Juveniles  —  Confinement  in 
Penitentiabt  —  Discrimination  Between 
Boys  and  Gibls. 

Rev.  St.  1911,  art  5220,  declares  that  boys 
under  17  years  of  age  charged  with  felonies, 
who  do  not  claim  the  privilege  of  trial  as  ju- 
veniles, may  be  sent  to  the  penitentiary,  where 
the  conviction  condemned  them  for  a  period 
greater  ttian  5  years,  bat  if  for  less  penalty  the 
confinement  shall  be  in  the  juvenile  school,  but 
the  statutes  make  no  such  exemption  for  girls 
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and  the  discriminatiotl  between  the  two  class- 
es, boys  and  girls,  it  wrong,  is  for  the  Legisla- 
ture, and  not  for  the  courts  to  remedy. 

Appeal  from  IVistrlct  Court,  Bexar  Coun- 
ty;  W.  S.  Anderson,  Judge. 

Dora  Slade  was  convicted  of  theft  and  her 
punishment  was  fixed  at  confinement  in  tbe 
penitentiary  for  2  years,  and  she  appeals. 
Judgment  afllrmed. ' 

J.  D.  Cbllds,  of  San  Antonio,  for  appellant 
E.    A.    Berry,   Asst.    Atty.    Gen.,   for   the 
State. 

MORROW,  J.  The  appellant  1«  under  con- 
viction for  theft  and  punishment  fixed  at 
confinement  in  tbe  penitentiary  for  two 
years. 

She  was  tried  at  a  term  of  court  beginning 
January  6th  and  ending  March  1,  1919.  She 
entered  a  plea  of  guilty  on  advice  of  counsel, 
and  after  conviction,  through  another  at- 
torney, presented  a  motion  for  new  trial,  In 
which  she  charged  that  at  the  time  of  her 
trial  she  was  tinder  18  years  of  age,  and 
foiled  to  make  that  fact  known  to  the  .court 
because  she  was  not  informed  of  her  right 
under  the  statute  concerning  delinquent  chil- 
dren. Pleading  the  same  facts,  she  presented 
a  motion  In  arrest  of  Judgment.  The  court 
In  overruling  the  motions  recites  that,  with 
the  appellant  present  in  person  ajld  by  at- 
torney, evidence  was  submitted  upon  which 
the  order  was  entered.  The  bill  of  excep- 
tions, bringing  before  this  court  tbe  evidence 
upon  which  the  trial  judge  acted  In  over- 
ruling the  motions,  was  filed  May  13,  1919. 

In  Black's  Case,  41  Tex.  Cr.  R.  185,  53  8. 
W.  116,  It  was  decided  that  the  court  was 
not  authorized  to  consider  a  statement  of 
facts  or  bill  of  exceptions  preserving  evi- 
dence heard  on  motion  for  new  trial,  except 
in  cases  In  which  such  statement  of  facts 
or  bill  of  exceptions  were  filed  during  the 
term  at  which  the  case  was  tried;  that  there 
was  no  provision  of  the  law  under  which 
such  facts  could  be  preserved  otherwise. 
This  rule  has  been  reafllm>ed  in  numerous 
instances,  and  from  it  there  has  been  no 
departure.  See  Probest  v.  State,  60  Tex.  Cr. 
R.  609,  133  S.  W.  263. 

[1]  Under  this  rule,  when  It  appears  that 
the  court  heard  evidence  in  overruling  the 
motion  for  new  trial,  the  presumption  on 
appeal  is  Indulged  that  the  facts  heard  by 
him  justified  the  conclusion  which  he  reach- 
ed. Some  of  the  cases  illustrating  this  prin- 
ciple will  be  found  in  Jackson  v.  State,  78 
Tex.  Cr.  R.  100,  180  S.  W.  261.  Its  applica- 
tion in  the  present  instance  would  be  con- 
clusive against  the  appellant.  We  have  ex- 
amined the  subject,  however,  and  would  not 
be  able  to  reach  a  conclusion  In  accord  with 
appellant's  views  if  we  were  permitted  to 
pass  upon  the  merlt.s  of  the  question. 

[I,  8]  We  find  no  fault  with  the  view  that 
chapter  26  o>'  the  Acts  of  the  Fourth  Called 


Seeaion  of  the  Thirty-Fifth  Legislature  mere- 
ly changed  certain  portions  of  title  17  of  the 
Code  of  Criminal  Procedure,  and  that  the 
sections  of  that  title  not  changed  by  chapter 
26  are  to  be  read  In  connection  therewith  in 
ascertaining  the  legislative  will  touching  de- 
linquent boys  and  girls.  That  act  was  con- 
strued in  some  of  its  phases,*  in  McLaren  y. 
State,  199  S.  W.  811,  and  It  was  there  decid- 
ed, in  construing  article  1195  of  the  Code 
of  Criminal  Procedure,  that  "a  boy  under  17 
years  of  age,  charged  with  a  felony,  may,  if 
he  so  elect,  rely  upon  his  plea  of  not  guilty 
and  stand  his  trial  upon  the  charge  of  felony, 
taking  tbe  chance  of  conviction  or  acquittal: 
or,  he  may,  if  he  so  elect,  file  his  plea  setting 
up  tbe  fact  that  he  Is  under  17  years  of  age, 
which,  when  established  by  proof,  will  re- 
quire that  the  court  dismiss  the  felony 
charge." 

We  also  undertook  to  construe  part  of 
the  Juvenile  law  In  McLoud's  Case,  200  S.  W. 
395,  reaching  the  conclusion,  in  substance, 
that  there  was  no  valid  provision  in  title  17, 
supra,  which  defined  a  procedure  by  which 
females  under  18  years  of  age.  Who  were 
charged  with  a  felony,  could*  be  tried  as 
delinquents.  Subsequent  to  the  publication 
of  the  opinion  stating  this  conclusion,  tbe 
Legislature  amended  title  17  by  the  enact- 
ment of  chapter  26,  above  referred  to,  ib 
which  we  find  the  following: 

"When  an  indictment  is  returned  by  the  grand 
jury  of  any  county  charging  any  female  juve- 
nile 'under  the  age  of  eighteen  years  with  a 
felony,  the  parent,  guardian,  attorney  or  next 
friend  of  such  juvenile,  or  said  juvenile  her- 
self, may  file  a  sworn  statement  in  court  at  any 
time  before  announcement  of  ready  for  trial 
is  made  in  the  case.  When  such  statement  is 
filed  the  judge  of  said  court  shall  hear  evidence 
on  the  question  of  the  age  of  the  defendant,  and 
if  be  is  satisfied  from  the  evidence  that  said  ju- 
venile is  less  than  eighteen  years  of  age,  said 
judge  shall  dismiss  such  prosecution  and  pro- 
ceed to  try  the  juvenile  as  a  deUnquent  child, 
under  the  provisions  of  this  act. 

"If  said  juvenile  be  found  to  be  delinquent, 
and  sentence  be  not  suspended  as  provided  in 
the  laws  of  this  state  in  cases  of  felony  on  first 
offense,  defendant  on  conviction  shall  be  com- 
mitted to  the  Girl's  Training  School,  upon  an 
indeterminate  period  not  extending  beyond  tbe 
time  that  such  juvenile  will  reach  the  age  «f 
twenty-one  years,  and  the  jury  trying  the  case 
shall  state  in  their  verdict  the  time  and  place 
of  commitment." 

And  since  this  language  is  the  same  as 
that  constrtied  in  the  case  of  McLaren  ▼. 
State,  supra,  except  that  this  relates  to  a  fe- 
male and  that  related  to  a  male,  it  must  be 
assumed,  under  well-defined  rules  of  stat- 
utory construction,  that  the  iaterpretatiOD 
of  the  language  as  made  by  the  court  in  Mc- 
Laren's Case  expresses  the  legislative  in- 
tent. See  authorities  in  Lewis  v.  State,  58 
Tex.  Cr.  R.  361,  127  S.  W.  808,  21  Ann.  Cos. 
650. 
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If  we  are  not  mistaken  in  this  conclnslon,  |  ness'  wrist,  with  \ihich  defendant  struck  and 


the  right  of  appellant,  she  being  under  18 
years  of  age  and  charged  with  a  felony,  was 
to  file  a  statement  in  court,  advising  the  judge 
of  her  daim  that  she  was  a  Juvenile,  or  to 
exercise  her  option  to  be  tried  under  the  in- 
dictment for  felony. 

[4]  Counsel  insists  that  the  Juvenile  Acts 
disclose  the  iwlicy  on  the  part  of  the  law- , 


killed  deceased,  was  aot  per  se  a  deadly  weapon, 
and  its  character  us  such  was  a  question  of  fact, 
notwithstanding  death  resulted  from  the  blow 
struck  with  it;  and  it  was  error  for  the  court, 
after  having  its  attention  called  thereto,  not  to 
charge  the  sabstance  of  Pen.  Code  1911,  art. 
1147,.  providing  that  'if  the  Instrument  be  one 
not  likely  to  produce  death  it  is  not  to  be  pre- 
sumed that  death  was  designed,  unless  from  the 
manner  in  which  it  was  used  such  intention 


making  power  to  exempt  delinquent  children  | 

from  confinement  in  the  state  penitentiary,  j  evidently  appears." 

and  that  even  though  there  is  a  failure  to  ■  3.  Cbimiwai,  Law  *=>82»(5)— SEU-DEraNaa>— 


follow  the  procedure  named  by  the  Leglsla 
ture  and  bring  to  the  court's  attention  the 
claim  of  one  accused  of  felony  to  be  tried  as 
a  Juvenile,  the  policy  of  the  Legisliiture 
should  -nevertheless  be  given  effect  by  re- 
fusing to  send  to  the  penitentiary  any  per- 
son accused  of  a  felony  who  is  in  the  statu- 
tory deflnitioi)  of  delinquent  children.  To 
do  so,  the  court  would  make,  rather  than 
construe,  the  law,  and  bring  on  the  public 
evils  much  greater  than  those  they  seek  to 
remedy. 

[6]  The  extent  to  which  the  Legislature 
has  undertaken  to  ex«npt  Juvfeuilea  from 
confinement  in  the  penitentiary  occurs  to 
us  as  plainly  expressed  in  the  statutes.  Rev. 
St  1911,  art.  6229,  in  effect  declares  that 
boys  under  17  years  of  age  who  are  charged 
with  felonies,  and  who  do  not  claim  the  priv- 
ll^e  of  trial  as  Juveniles,  may  be  sent  to  the 
penitentiary,  where  the  conviction  condemns 
them  for  a  period  greater  than  Q  years.  The 
same  statute  provides  that  upon  such  convic- 
tion. If  the  penalty  is  fixed  at  less  than  5 
years,  the  confinement  shall  be  in  the  Juve- 
nile school.  Attention  was  called  to  this  in 
McLaren's  Case,  supra;  and  the  absence 
of  similar  provisions  with  reference  to  girls 
was  adverted  to  in  McLoud's  Case.  In  the 
subsequent  enactment  mentioned  the  Legis- 
lature made  changes  in  the  law,  but  failed 
to  make  provision  applicable  to  girls  ^Imtllir 
to  that  made  in  article  5229.  lating  to  boys. 
So  that  80  far  as  we  are  aware  there  is  no 
provision  which  authorizes  the  court  to  ex- 
empt from  confinement  in  the  penitentiary 
a  girl  who  is  indicted  for  a  felony  and  fails 
to  avail  herself  of  the  option  to  be  tried  as  a 
Juvenile.  The  discrimination  between  the 
two  classes,  boys  and  girls,  if  wrong,  is  for 
the  Legislature,  and  not  the  courts,  to  rem- 
edy. 
'The  Judgment  is  affirmed. 


HOLLMAN  V.  STATE. 


(Xo.  5361.) 

May  28, 


(Court  of  Criminal  Appeals  of  Texas. 
1919.) 

1.  HonciDK  c=>268,  286(1)  —  Weapon  Not 

Deadly  Peb  Se— Iwisnt— Manneb  of  Use— 

Ihstbuction— Statute. 

-     A  stick,  described  as  a  black  Jack  limb  about 

two  or  three  feet  long  and  about  as  big  as  wlt- 


iNBIBtJOnON. 

In  a  prosecution  for  murder,  the  court  hav- 
ing given  the  jury  an  instruction  on  the  law 
of  self-defense  without  In  any  way  qualifying  it, 
there  was  no  error  in  refusing  to  instruct  the 
jury  that  appellant  had  a  right  to  arm  himself 
and  seek  the  deceased  for  an  explanation  or 
discussion  of  the  previous  difficulty. 

3.  Homicide  €=300(8)  —  Instbuctiow  —  Pbe- 

BUMPTioN  OF  Deceased's  Intent  to  Kn.i>— 

Use  of  Deadly  Weapon— Evidence. 

In  a  prosecution  for  murder,  where  there 

was  evidence  that  deceased  had  his  knife  in  his 

hand,  but  no  evidence  describing  the  luiife  upon 

which  the  jury  could  predicate  a  finding  that  it 

was  a  deadly  weapon,  the  failure  of  the  court  to 

instruct  the  jury  on  the  presumption  of  Intent 

to  kill  by  the  deceased,  arising  from  his  use  of 

deadly  weapon,' was  not  error. 

Appeta  from  District  Court,  Kaufman 
County;  Joel  B.  Bond,  Judge. 

John  HoUman  was  convicted  of  manslaugh- 
ter under  a  charge  of  murder,  and  he  appeals. 
Judgment  reversed. 

Lawhorn  &  McNalr,  of  Taylor,  and  Wynne 
&  Wynne,  of  Kaufman,  for  appellant. 

E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

MORROW,  J.  The  appeal  is  from  a  con- 
viction of  manslaughter  under  a  charge  of 
murder,  and  punishment  fixed  at  confine- 
ment In  the  penitentiary  for  three  years. 

A  short  time  prior  to  the  homicide  appel- 
lant (who  was  a  youth  19  years  of  age)  and 
a  son  of  the  deceased  got  into  a  difficulty,  in 
which  the  deceased  Interfered,  and  angry 
words  passed  between  blm  and  the  appellant. 
The  deceased,  according  to  some  of  the  tea* 
tlmony,  applied  to  appelant  Insulting  epi- 
thets and  exliibited  his  knife  in  a  threaten- 
ing manner.  Subsequently  they  met,  and  the 
homicide  took  place;  the  appellant  striking 
the  deceased  one  Wow  on  the  head  with  a 
stick,  fracturing  the  skull.  From  the  state's 
standpoint  the  appellant  when  about  15 
steps  from  the  deoeaaed,  said:  "Mr.  Bruce, 
you  called  me  a  son  of  a  bitch,  and  I  came  to 
make  yon  take  it  back."  Bruce  replied,  "AU 
right,"  when  the  appellant  struck  the  blow. 

The  app^ant  and  bis  witnesses  presented 
the  theory:  That  appellant,  after  the  first 
difficulty,  was  Informed  by  his  brother  that 
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the  deceased  -was  willing  to  make  Mends, 
and  that  appellant  approached  him  for  that 
purpose,  and  began  the  conTersatlon  by  say- 
ing: "Mr.  Bruce,  if  I  have  said  anything  to 
hurt  your  feelings,  I  want  to  apologize,  and 
I  thinli  you  owe  me  one  for  wtiat  you  called 
oae  at  the  scboolhonse."  That  the  deceased 
responded  by  drawing  his  knife  and  starting 
toward  the  appellant,  when  appellant  picked 
up  a  stick  that  was  lying  upon  the  ground 
to  defend  himself. 

[1]  Various  exceptions  were  reserved  to  the 
diarge  of  the  court  and  the  refusal  of  re- 
quested charges.  The  stick  used  was  describ- 
ed as  a  black  Jack  limb,  the  witness  describ- 
ing it  stating,  "It  was  about  two  or  three  feet 
long  and  about  as  big  as  my  wrist."  This 
testimony  was  given  by  a  girl  14  years  of  age, 
and  we  find  in  the  record  no  other  descrip- 
tion of  the  Instrument  nsed  nor  of  its  charac- 
ter as  a  deadly  weapon.  Our  statute  (article 
1147)  provides  that  "if  the  Instrument  be  one 
not  likely  to  produce  death  it  is  not  to  be 
presumed  that  death  was  designed,  unless 
from  the  manner  In  which  it  was  used,  such 
intention  evidently  appears,"  and  the  court 
has  uniformly  held  that,  in  cases  where  the 
instrument  used  was  not  necessarily  a  dead- 
ly weapon,  the  court  should  charge  the  sub- 
stance of  this  article  of  the  statute  and  in- 
form the  Jury  in  appropriate  language  that 
if  there  was  no  intent  to  kill,  and  the  instru- 
ment was  not  a  deadly  weai>on  in  the  manner 
used,  the  Jury  might  find  the  accused  guilty 
of  an  aggravated  assault.  Crow  v.  8tate,  55 
Tex.  Cr.  B.  202,  116  S.  W.  52,  21  L.  B.  A.  (N. 
S.)  497,  and  other  cases  listed  in  Branch's 
Ann.  P.  C.  p.  1180.  The  stick  used  by  appel- 
lant was  not  per  se  a  deadly  weapon,  and  its 
character  as  such  was  a  question  of  fact,  not- 
withstanding that  death  resulted  from  the 
blow  struck  with  it.  Sheffield  v.  State,  1 
Tex.  App.  641 ;  Coker  v.  State,  50  Tex.  Cr.  R. 
244,  128  S.  W.  137;  Branch's  Ann.  P.  C.  S 
2102;  Merka  v.  State,  199  S.  W.  1128. 

The  failure  of  the  court  to  observe  and  ap- 
ply the  proper  rule  was  specifically  brought 
to  his  attention  by  exceptions  to  the  charge, 
as  well  as  requested  charges,  and  is  brought 
forward  for  review  in  accord  with  the  stat- 
utea 

[2]  The  court  having  given  to  the  Jury  an 
Instruction  on  the  law  of  self-defense,  with- 
out in  any  way  qualifying  it,  there  was  no 
error  in  refusing  to  instruct  tlie  Jury  that 
appellant  had  a  right  to  arm  himself  and 
seek  the  deceased  for  an  explanation  or  dis- 
cussion of  the  previous  difficulty.  Such  a 
charge  has  been  held  appropriate,  and  often 
necessary,  in  cases  in  which  there  was  a 
limitation  on  the  right  of  self-defense  em- 
l)odled  in  the  court's  charge;  but  the  rule 
requiring  it  Is  limited  to  cases  in  which  there 


is  such  limitation.  WilMford  ▼.  State,  38  Tex. 
Cr.  R.  397,  42  S.  W.  972;  Smith  T.  State,  81 
Tex.  Cr.  R.  368,  195  S.  W.  599. 

[8]  There  was  evidence  that  at  the  time  of 
the  homicide  deceased  had  his  knife  In  his 
hand.  We  find  none,  however,  descriptive  of 
the  knife,  or  upon  which  the  Jury  could  pred- 
icate a  finding  that  it  was  a  deadly  weapon. 
In  this  state  of  the  evidence  we  do  not  regard 
the  failure  of  the  court  to  instruct  the  Jury 
on  the  presumption  of  intent  to  kill  by  th» 
deceased,  arising  by  the  use  by  him  of  a 
deadly  weapon,  as  error.  Hudson  v.  State» 
59  Tex.  Cr.  R.  655,  129  S.  W.  1125,  Ana.  Cas. 
1912A,  1324. 

The  error  pointed  out  requires  a  reversal 
of  the  Judgment,  which  Is  ordered. 


ST.  LOUIS.  B.  &  M.  RT.  CO.  T.  BROU6H- 

TON  et  al.     (No.  7682.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

March  18,  1919.     On  Motion  for 

Rehearing,  May  8,  1019.) 

1.  Railkoads    $=>272— Pebuanbni  Iufbovb* 
MENTS  BY  Receives— Evidence. 

Evidence  held  to  show  that  improvements, 
were  made  upon  railway  properties  by  receiver 
out  of  earnings  while  in  his  hands  in  excess  of 
amount  sued  for  by  one  injured  by  the  negli- 
gence of  the  veceiver's  servants. 

2.  Railboads   <S=>397(1)— Injury  to  Pebsom 
on  Tback— Evidence— Admissibilitt. 

In  action  for  negligence  in  driving  cars 
against  standing  cars  with  such  force  as  to 
cause  standing  cars  to  strike  one  crossing  track 
located  on  an  avenue,  testimony  as  to  use  of 
avenue  by  pablic  was  relevant  and  admissible ; 
but  conveyances  evidencing  defendant's  right 
to  operate  a  railroad  along  the  avenue  held  ii^ 
relevant;  and  immateriaL 

8.  Appbai.  and  Ebbob   €=s>105(K2)  —  Advis- 
BioM  OF  Imuatebiai,  Testoiont  —  Habic* 

LESS   EbBOK. 

If  evidence  complained  of  was  immaterial 
and  could  not  affect  proper  disposition  of  tfa* 
case,  its  admission  would  at  most  constitut» 
harmless  error,  for  which  court  on  appeal  can- 
not reverse  judgment, 

4.  Jttbt   «s9l82— QtrALiFiCATiON  or  JtmoBs 
—Evidence. 

Testimony  of  a  Juror  who  had  been  accepted 
and  sat  as  a  Juror  held  to  show  that  he  was 
qualified. 

5.  Appeal  and  Ebbob.  $=»230  —  Objectios 
in  Loweb  Coubt  —  Disqualification  op 

JUBOB. 
An  objection  to  a  juror  on  the  ground  of 
disqaaUfication  cannot  be  heard  when  made  for 
the  first  time  after  verdict 

Appeal   from    District   Court,    Matagorda 
Ck>unty;    John  M.  Green,  Special  Judge. 
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Action  by  W..  H.  Brougbton,  in  bebaU  of 
hlmaelf  and  as  next  friend  for  bis  son, 
against  ttie  St.  Louis,  Browasrille  &  Mexico 
Ballway  Company.  From  the  judgment 
rendered,  the  Company  appeals.    Affirmed. 

Oainee  &  Corbett,  of  Bay  City,  and  E.  H. 
Crenshaw,  Jr.,  of  Kingsville,  for  appellant. 

3.  W.  Conger  and  Krause  &  Wilson,  all  of 
Bay  City,  for  appellees. 

IiANE,  J.  This  suit  was  originaUy 
brought  by  W.  H.  Broughton,  father  et  Ira 
BroQghton,  a  boy  of  13  years  of  age,  in  be- 
half of  himself  and  as  next  friend  for  his 
son,  against  the  Gulf,  Colorado  &  Santa  F6 
Bail  way  Company  and  Frank  Andrews,  as 
receiver  of  the  properties  of  the  St  Louis, 
Brownsville  &  Mexico  Railway  Company, 
to  recover  damages  for  personal  injuries  to 
said  Ira  Brougbton,  alleged  to  have  been 
caused  by  the  negligent  toleration  of  one  of 
the  trains  of  the  St.  Iiouis,  Brownsville  ft 
Mexico  Railway  Company  by  the  servants 
of  said  receiver,  and  for  medical  expenses 
Incurred  by  W.  H.  Broughton  for  said  Ira 
Broughton. 

The  case  has  been  once  before  appealed, 
mad  will  be  found  reported  under  the  style 
Broughton  et  aL  v.  Gulf,  C<dorado  &  Santa 
Fe  RaUway  Co.  et  al.,  186  S.  W.  354.  The 
statement  of  the  nature  of  the  case  and  of 
the  pleadings  of  the  parties  made  in  the 
report  referred  to  is  sufficiently  full  for 
the  purposes  of  this  appeal,  -  together  with 
this  additional  statement: 

After  a'  reversal  by  this  court,  upon  the 
grounds  disclosed  by  said  report,  the  plain- 
tUTs  fiUNi  their  amended  and  supplemental 
petitions,  renewed  the  material  allegatians  of 
their  former  petitions,  and  in  addition  there- 
to alleged  that  the  defendant  Gulf,  Colorado 
4t  Santa  F$  Railway  Company  had,  by  a 
Judgment  in  Its  favor,  been  discharged  from 
liability,  and  had  been  dismissed  from  the 
suit;  that  upon  the  petition  of  the  St 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany, Franli  Andrews,  receiver,  was  dis- 
charged as  such  receiver  of  said  railway 
company  on  the  17th  day  of  April,  1916,  by 
order  of  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  Texas, 
and  by  said  order,  Frank  Andrews,  receiv- 
er, was  diifected  and  required  and  did  forth- 
with and  without  sale  deliver  to  the  St 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany all  properties,  of  whatsoever  kind  or 
character,  wheresoever  situated,  belonging 
to  the  St  Louis,  BrownsvUle  &  Mexico  Rail- 
way Company;  that  while  said  properties 
of  said  St  Louis,  Brownsville  &  Mexico  Rail- 
way Company  were  in  the  hands  of  said 
receivdr,  earnings  from  its  operati<ni  in  ex- 
cess of  the  aggregate  of  all  debts  and  lia- 
bilities Incun-ed  by  the  receiver  were  ex- 
pended for  betterments  and  improvements  of 
the  property;  that  the  benefits,  all  of  which 


were  realized  by  the  comiiany  after  the 
property  was  restored,  were  far  in  excess 
of  any  demands  that  were  assumed  by  the 
said  railway  company  under  said  order,  and 
far  in  excess  of  plaintiffs'  demands  herein; 
that  thereby  the  defendant,  St.  Louis, 
Brownsville  &  Mexico  RaUway  Company, 
became  liable,  and  promised  to  pay  plaintiffs 
their  said  damages. 

Upon  proper  motions  Frank  Andrews,  re- 
ceiver, was  dismissed  from  the  suit  and  the 
St.  Louis,  Brownsville  &  Mexico  Railway 
Company  was  made  party  defendant 

The  defendant,  St  Louis,  Brownsville  & 
Mexico  Railway  Company,  demurred  'gen- 
erally to  plaintiffs'  petition,  and  specially 
excepted  to  the  petition  on  the  grounds  that 
it  showed  upon  its  face  that'  the  injuries 
alleged  to  have  been  received  by  the  plain- 
tiff Ira  Broughton  were  receiv^  on  the 
tracks  of  the  Gulf,  Colorado  &  Santa  F$ 
Railway  Company;  also  excepted  thereto  oo 
the  ground  that  the  Injuries,  if  any,  sus- 
tained by  the  plaintiff,  were  results  of  the 
gross  carelessness  and  negligence  of  the 
plaintiff  Ira  Broughton  in  passing  from  the 
main  line  of  the  Santa  FC  to  the  side  track; 
aitd,  further  excepting  to  plaintiffs'  plead- 
ings, defendant  alleged  that  the  rights  con- 
ferred by  article  2141,  Revised  Civil  Stat- 
utes, were  not  available  to  the  plaintiff,  for 
the  reasons:  (1)  Defendant's  properties 
were  being  operated  by  a  receiver  appointed 
by  and  under  authority  of  the  United  States 
District  Court  for  the  Southern  District  of 
Texas;  (2)  because  said  receiver  had  been 
discharged  without  preserving  any  rights  in 
tbe  plaintiffs. 

Defendant  St.  Lonis,  Brownsville  &  Mex- 
ico Railway  Company,  further  answered  by 
general  denial  and  specially  alleging  that 
when  the  injuries  were  received  by  Ira 
Broughton '  its  properties  were  in  the  hands 
of  and  being  operated  by  Frank  Andrews, 
receiver  appointed,  quallfled,  and  acting  un- 
der orders  of  the  United  States  District 
Court  for  the  Southern  District  of  Texas, 
and  that  defendant  was  not  responsible 
for  any  negligent  acts  of  the  said  Frank 
Andrews,  receiver,  or  his  agents. 

Defendant's  demurrers,  both  general  and 
special,  were  by  the  conrt  overruled,  after 
which  the  court  charged  the  jury  as  fol- 
lows: 

"This  case  is  submitted  to  you  upon  what  la 
known  as  'Special  Issues,'  but  before  setting 
forth  what  the  special  issues  are  I  will  give 
you  some  explanatioDS,  definitions,  and  instruc- 
tions on  tbe  law  of  the  case,  which  you  are  to 
consider  in  determining  said  issues. 

"(1)  'Negligwice,'  as  used  herein,  means  the 
want  of  ordinary  care  towards  one  to  whom 
care  is  due.  By  'ordinary  care'  is  meant  such 
care  as  an  ordinarily  prudent  person  should 
have  exercised  under  the  same  or  similar  cir- 
cumstances. 

"(2)  By  'proximate  cause'  is  meant  a  cause 
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without  which  the-  injury  would  not  have  hap- 
pened and  from  whidi  that  injury  or  some  like 
injury  might  reasonably  have  been  anti<dpated 
as  a  natural  or  probable  consequence. 

"(3)  'Contributory  negligence,'  as  applied  to 
a  minor  plaintiff,  means  some  act  or  omission 
on  the  part  ot  the  plaintiff  which  an  ordinarily 
prudent  person  of  his  age  and  discretion  would 
not  do  or  suffer,  and  which  concurring  with 
negligence  of  a  defendant,  so  causes  or  contrib- 
utes to  the  injury  that,  but  for  such  want  of 
care  on  the  part  of  the  plaintiff,  the  injury 
would  not  have  happened. 
'  "(4)  And  you  are  further  instructed  that  in 
answering  tliese  special  issues  submitted  to  you, 
whenever  the  terms  'negligence,'  'ordinary 
care,'  'contributory  negligence,'  and  'proximate 
cause'  are  used,  you  will  understand  and  apply 
each  in  the  sense  in  which  it  has  been  above 
defined,  and  will  refer  to  the  definition  for  its 
meaning. 

"(5)  You  are  the  exclusive  judges  of  the  facts 
submitted  to  you,  and  of  the  credibility  of  the 
witnesses,  and  the  weight  to  be  given  to  their 
testimony,  but  you  are  to  be  governed  as  to  the 
law  by  the  court's  instructions,  which  you  are 
to  consider  in  their  entirety,  and  not  in  isolated 
or  detached  parfa. 

"The  bdrden  is  upon  plaintiffs  to  prove  the 
facts  necessary  to  entitle  them  to  recover,  as 
submitted  to  you,  by  a  preponderance  of  the 
evidence." 

The  following  are  the  special  Issues  sub- 
mitted to  the  Jury,  together  with  the  an- 
swers thereto: 

"State  whether  or  not  you  find  from  the  evi- 
dence that  betterments  and  permanent  exten- 
sions were  made  upon  and  for  the  benefit  of  the 
properties  of  the  St.  Louis,  Brownsville  &  Mexi- 
co Railway  Company,  by  the  receiver,  Franlt 
Andrews,  out  of  the  earnings  of  said  properties 
while  in  his  hands  as  receiver,  in  excess  of  the 
amount  claimed  by  plaintiffs  in  this  suit.  You 
will  answer  this  issue  Yes  or  No.  Answer: 
Yes. 

"If  you  answer  this  issue  in  the  negative, 
then  you  need  not  consider  and  answer  any  oth- 
er of  the  following  issues,  but  will  return  such 
answer  as  your  verdict  herein.  But  if  you  an- 
swer said  issue  in  the  afiSrmative,  you  will  con- 
sider the  following  issues: 

"Special  Issue  No.  2.  State  whether  or  not 
you  find  from  the  evidence  that  the  plaintiff  Ira 
Broughton  was  injured  in  Bay  City,  Tex.,  on 
the  6th  day  of  April,  1914,  by  the  St.  Louis, 
Brownsville  &  Mexico  Railway  Company's 
train  while  in  the  hands  of  its  receiver.  Prank 
Andrews,  backing  in  and  upon  the  side  track 
of  Avenue  J,  running  parallel  with  the  main 
line  of  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company  and  across  Seventh  street,  and 
by  striking  two  or  three  box  cars  standing 
upon  said  side  track,  thereby  caused  them  to 
collide  with  the  said  plaintiff  Ira  Broughton, 
To  this  issue  you  will  answer  Yes  or  No.  An- 
swer: Yes. 

"Special  Issue  No.  3.  If  you  have  answered 
special  issue  No,  2  in  the  negative,  then  you 
need  not  answer  this  special  issue,  hut  if  you 
lind  from  the  ertdence  under  special  issue  No. 
2  that  the  plaintiff  Ira  Broughton  was  injured, 
then  you  will  state  whether  or  not  such  injury 
was  of  such  a  nature  as  to  require  the  amputa- 


tion of  the  left  foot  of  the  said  plaintiff  Ira 
Broughton.  You  will  answer  this  issue  Yes  or 
No.    Answer:  Yes. 

"Special  Issue  No.  4.  State  whether  or  not 
you  find  from  the  evidence  that  the  defendant, 
St  Louis,  Brownsville  &  Mexico  Railway  Com- 
pany, operating  its  train  by  and  through  its 
receiver,  Frank  Andrews,  on  the  6th  day  of 
April,  1914,  while  backing  its  said  train  upon 
the  side  track  of  the  Gulf,  Colorado  &  Santa 
Tt  Railway  Company,  as  hereinbefore  stated, 
on  Avenue  J,  had  a  lookout  on  the  north  car  of 
said  moving  train  as  it  backed  In.  To  this 
issue  you  will  answer  Yes  or  No.    Answer:  No. 

"Special  Issue  No.  5.  It  you  have  answered 
the  next  preceding  special  issue  No,  4  in  the 
afiirmative,  you  need  not  answer  this  issue,  but 
if  you  have  answered  same  in  the  negative,  then 
you  will  state  whether  or  not  the  said  defend- 
ant, St  Louis,  Brownsville  &  Mexico  Railway 
Company,  so  operating  its  train  by  its  said  re- 
ceiver, Frank  Andrews,  was  negligent  in  back- 
ing its  said  train  in  and  upon  said  side  track 
of  the  Gulf,  Colorado  &  Santa  F6  Railway 
Gompjiny,  on  Avenue  J  in  the  city  of  Bay  City, 
Tex,,  without  having  a  lookout. upon  the  re&r 
car  of  said  movinig  train  as  it  so  backed  in. 
You  will  answer  this  issue  Yes  or  No,  An- 
swer: Yes. 

"Special  Issue  No,  6.  State  whether  or  not 
the  said  defendant,  St  Louis,  Brownsville  & 
Mexico  Railway  Company,  while  in  the  hands 
of  its  receiver,  Frank  Andrews,  in  operating  its 
train  over  the  tracks  of  said  Gulf,  Colorado  & 
Santa  F€  Railway  Company  on  said  Avenue  3 
on  said  6th  day  of  April,  1914,  was  moving  at 
the  time  at  an  excessive  or  dangerous  rate  ot 
speed  under  the  circumstances  and  conditions 
surrounding  the  locality  where  the  accident  oc- 
curred. You  will  answer  this  issue  Yes  or  No, 
Answer:  Yea. 

"Special  Issue  No.  7.  If  ^on  have  answered 
special  issue  No.  6  in  the  negative,  then  yon 
need  not  answer  this  special  issue,  but  if  yon 
have  answered  special  issue  No.  6  in  the  at- 
firmative,  then  state  whether  or  not  the  rate  of 
speed  at  which  said  train  was  backed  on  the 
side  track  of  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  on  Avenue  J  was  negligence. 
You  will  answer  this  question  Yes  or  No.  An- 
swer :  Yes, 

"Special  Issue  No,  8.  If  you  have  answered 
both  special  issues  Nos,  5  and  7  in  the  n^a- 
tive,  then  you  need  not  answer  this  special  is- 
sue, but  if  you  have  answered  special  issue  No. 
5,  or  special  issue  No.  7,  in  the  affirmative,  then 
you  will  state  whether  or  not  such  negligence 
was  the  proximate  cause  of  the  injury,  if  any, 
of  the  said  plaintiff  Ira  Broughton:  You  will 
answer  this  issue  Yes  or  No.    Answer:  Yes. 

"Special  Issue  No.  9.  You  will  state  whether 
or  not  the  plaintiff  Ira  Broughton  was  at  the 
time  of  his  injury,  if  any,  guilty  of  contributory 
negligence  as  that  term  is  hereinbefore  defined. 
You  will  answer  this  issue  Yes  or  No.  An- 
swer: No. 

"It  you  have  answered  special  issue  No.  2  ia 
the  negative,  then  you  need  not  answer  special 
issues  following,  which  are  Nos.  10  and  11.  Or 
if  you  have  answered  both  special  issues  5  and 
7  in  the  negative,  then  you  need  not  do  so ;  ori 
if  you  have  answered  No.  9  in  the  affirmative, 
you  need  not  answer  Nos.  10  and  11.  but  it 
you  have  answered  special  issue  No.  2  in  the 
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Affirmative,  and  either  one  or  bodi  ipecial  ia- 
aues  No8.  5  and  7  in  the  affinnative,  and  special 
iasoe  No.  9  in  the  negative,  you  will  answer  the 
next  two  special  issues,  which  are  special  issues 
Nos.  10  and  11. 

"Special  Issue  No.  10.  What  som  do  yon  be- 
lieve from  the  evidence  will  fairly  and  justly 
compensate  plaSntiff  Ira  Bronghton  for  al- 
leged injuries  suffered  by  him  on  the  occasion 
in  ctuestiou,  taking  into  consideration  as  ele- 
ments of  damage,  so  far  as  shown  by  the  evi- 
dence, to  be  a  natural  and  necessary  result  of 
audi  injuries,  mental  anguish, -if  any,  and  physi- 
cal suffering,  if  any,  to  him  consequent  upon 
such  injury,  and  the  reasonable  value,  if  paid 
now,  of  his  diminished  capacity  on  account 
thereof  to  labor  and  earn  money  in  the  future, 
after  arriving  at  the  age  of  21  years,  if  any? 
This  issue  you  wfll  answer  in  dollars,  stating 
the  amount  thereof.     Answer:    $7,500. 

"Special  Issue  No.  11.  What  snm  do  you  be- 
lieve from  the  evidence  will  fairly  and  justly 
compensate  plaintiff  W.  H.  Brougbton  for  the 
loss  of  the  services  of  bis  said  child,  Ira 
Brougbton,  during  the  remainder  of  the  minori- 
ty of  said  Ira  Broughton,  and  for  all  expenses 
and  losses  necessarily  and  reasonably  incurred 
by  ssid  W.  H.  Brougbton  for  medical  attention, 
nursing,  and  care  to  said  Ira  Broughton  while 
«ick  as  a  result  of  such  injury,  if  any?  This 
issue  you  will  answer  in  dollars,  stating  the 
amount  thereof.     Answer 


Upon  these  answers  of  the  jury  Judg- 
ment was  rendered  In  favor  of  Ira  Brougb- 
ton for  tbe  sum  of  $7,500  and  for  W.  H. 
Broughton  for  tbe  sum  of  $865.  From  tbls 
Judgment  the  defendant,  St.  Louis,  Browns- 
ville &  Mexico  Ball  way  Company,  has  ap^ 
pealed. 

Counsel  for  appellant  has  filed  In  the  trial 
court  00  assignnients  of  error,  more  than  80 
of  which  have  been  presented  in  his  brief. 
After  having  devoted  222  pages  of  his  brief 
of  229  pages  to  a  dlscuseion  of  all  and  each 
of  these  assignments,  he  has,  on  page  223, 
stated  that  there  are  in  fact  only  three  as- 
signments which  present  anything  more  than 
minor  or  immaterial  error.  Tbls  admission, 
however,  comes  too  late  to  relieve  tbe  court 
of  the  necessity  of  reading  this  entire  brief 
of  unnecessary  length.  This  court  bad,  taow>- 
ever,  come  to  tbe  coacluslon  before  reaching 
such  admission  that  all  of  tbe  assignments 
except  a  very  few  were  frivolous  and  wholly 
without  merit  We  are  unable  to  protect 
this  court  against  tbe  Imposition  of  being 
required  to  read  unnecessarily  long  briefs 
In  which  numerous  assignments,  wholly  with- 
out merit,  are  at  great  leugth  presented, 
but  we  can  and  will  decline  to  devote  tbe 
time  of  tbe  court  in  writing  at  length  in 
the  discussion  of  such  assignments.  We 
shall  In  this  case  discuss  only  such  assiga- 
m^its  as  may  bare  been  reasonably  tbou^tbt 
fo  present  error. 

By  assignments  8,  9,  and  10  (Nos.  1  to  7, 
inclusive,  not  presented  in  brief),  complaint 
Is  made  of  the  sotion  of  the  trial  court  in 
orersnling  appellant's  special  demurrers  to 


plaintiff's  petition,  assigning  {be  following 
reasons:  First,  because  said  petition  shows 
on  its  face  that  the  Injuries  received  by  Ira 
Broughton  were  so  received  while  he  was 
upon  tbe  railway  track  of  tbe  Gulf,  .Colorado 
&  Santa  Ffi  Ballway  Company,  and  not  upon 
tbe  property  or  premises  of  appellant,  and 
that  if  either  of  said  railway  comi>anle8  is 
liable  tor  such  injuries  the  Gulf,  Colorado 
&  Santa  £%  Railway  Company,  and  not 
tbe  appellant,  is  so  liable ;  and,  second,  that 
said  petition  shows  on  its  face  that  the.  in- 
juries received  by  Ira  Brougbton  were  caus- 
ed by  his  own  gross  carelessness  and  con- 
tributory negligence. 

We  have  concluded  that  each  of  tbe  ques- 
tions raised  by  the  foregoing  assignments 
was  correctly  decided  adversdy  to  appel- 
lant on  tbe  former  ai^peal  of  this  cose, 
and,  having  so  concluded,  we  adhere  to  the 
opinions  there  expres-sed,  and  overrule  the 
assignments  here  presented. 

Assignments  11  and  12,  complaining  of  tbe 
argument  of  counsel'  for  amiellee,  are  orer- 
raled.  The  argument  was  permissible  as  a 
reply  to  argument  of  counsel  of  appellant, 
if  not  otherwise  admissible. 

[1]  Assignment  IS  is  in  effect  an  assertion 
that  the  finding  of  the  jury.  In  answer  to 
aqpedal  issue  No.  1,  tliet  betterments  and 
permanent  Improvements  were  made  upon 
and  for  the  benefit  of  properties  of  the  ap- 
pellant company  by  the  receiver,  Frank  An- 
drews, out  of  the  earnings  of  said  properties 
wliUe  in  bis  bands  as  receiver,  in  excess  of 
tbe  amount  sued  for  by  the  plaintilTs,  is 
without  evidence  to  support  It,  and  there- 
fore forms  no  basis  for  a  Judgment  against 
ajipeilant. 

We  IMnk  the  application  of  receiver, 
Frank  Andrews,  for  the  issuance  and  sole 
of  receiver's  certificates,  eml)odying  a  state- 
ment that  be  had  paid  out  of  the  earnings 
of  the  properties  in  his  hands  for  ballast  a 
sum  in  excess  of  $116,646,  which  statement 
was  approved  by  tbe  Judge  of  the  conct  in 
which  the  receivership  was  pending,  and 
which  was  Introduced  in  evidence  without 
exertion,  was  sufficient  evidence  upon  which 
to  base  the  flnding  of  the  Jury  complained 
of.  We  also  think  such  evidence  may  be 
taken  as  prima  fade  proof  of  such  payments, 
and  in  the  absence  of  any  attempt  on  the 
part  of  appellant  to  show  that  no  better^ 
ments  were  made  by  the  use  of  the  earnings 
of"  the  properties,  the  jury  was  Justified  in 
finding  the  same  were  so  made.  We  also 
think  that  there  were  other  facts  disclosed 
by  the  Bxbiblt  B,  attached  to  the  appllcaticAi 
80  introduced  in  evidence,  which  tended  to 
riiow  that  betterments  had  been  made  to  the 
properties  in  question  out  of  the  earnings  of 
tbe  same.  We  therefore  overrule  the  thir- 
teenth assignment. 

By  assignments  14  to  21,  iBduslTe,  it  is 
Insist^  that  the  answers  of  tbe<Jury  to  ^pe- 
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dal  Issues  2  to  10,  Inclualre,  hereinbefore 
set  out,  were  not  supported  by  any  evidence, 
ftnd  therefore  formed  no  basis  for  the  Jndg- 
ment  rendered.  We  have  carefully  reviewed 
the  evidence,  and  have  reached  the  conclu- 
sion that  there  was  ample  evidence  to  sup- 
port each  and  all  of  the  answers  of  the  jury 
to  the  Issues  submitted. 

[I]  Witness  J.  G.  Carrlngton  was  permit- 
ted to  testify,  over  the  objection  of  counsel 
for  app^ant:  First,  that  he  had  lived  In 
Bay  City  since  1896  or  1896,  and  that  he 
knew  that  Avenue  J  of  said  dty  had  been 
used  by  the  common  public  for  travel  ever 
since  he  lived  there ;  second,  that  there  was 
a  baseball  park  located  just  east  of  the  Santa 
F6  Railway  track,  just  south  of  the  South- 
em  Pacific  tracks  to  the  north  of  Sevendi 
street,  and  that  the  general  public  used  Ave- 
nue S  in  going  from  the  city  to  said  baseball 
park;  third,  that  he  knew  that  Tom  Carl- 
ton was  the  agent  of  the  Oulf,  Colorado  & 
Santa  F^  Hallway  Company  at  Bay  City  for 
a  niunber  of  years,  and  that  one  Warner  Is 
the  present  agent  of  said  railway  Company. 
The  admission  of  this  testimony  )^  made  the 
grounds  of  the  twenty-second,  twenty-third, 
twenty-fborth,  and  twenty-flfth  assignments. 
Without  setting  out  the  reasons  assigned  by 
appellant  for  its  complaint  of  the  evidence, 
we  shall  content  ourselves  by  saying  that 
all  the  testimony  complained  of  was  both  rel- 
evant and  admissible  for  purposes  ottered. 

Assignments  26  to  33,  inclusive,  are  com- 
plaints of  the  admission  of  certain  parts  of 
the  testimony  of  several  witnesses.  We  con- 
clude that  ail  of  the  testimony  objected  to 
was  dearly  relevant  and  admissible,  and 
that  the  objections  urged  to  Its  admission 
were  frivolous  and  wholly  without  merit. 
We  siiall  therefore  decline  to  discuss  the  as- 
signments in  detail.  All  of  them  are  over- 
ruled. 

The  tmdi^uted  evidence  shows  that  a  plat 
of  the  dty  of  Bay  City  was  made  and  re- 
corded In  1891,  and  that  an  addition  there- 
to was  platted  and  recorded  in  1885.  These 
plate  show  the  streets,  avenues,  and  alleys 
as  laid  out,  which  indudes  Avenue  J  on 
wbldi  the  railway  now  owned  by  the  QuU, 
Colorado  &  Santa  V6  Railway  Compai^  was 
erected  about  the  year  1901.  The  undisputed 
evidence  also  shows  that  certain  lots  were 
sold  to  various  parties  with  reference  to 
said  recorded  plats,  the  deeds  thereto  calling 
for  the  streets,  avenues,  and  alleys  shown 
by  said  plats;  that  such  sales  were  made 
long  prior  to  any  conveyances  under  which 
the  Golf,  Colorado  &  Santa  F6  Railway  Com- 
pany claim,  and  that  some  of  the  lots  sold 
to  some  of  said  purchasers  fronted  on  Ave- 
nue J  as  shown  on  said  plats. 

[S]  After  this  evidence  was  introduced  aiv 
pellant  offered  in  evidence  certain  convey- 
ances evldendng  the  right  of  said  taUway 
company  to  oonsttuet  and  operate  a  r^Uioad 


upon  and  along  said  Avenue  3.  The  admis- 
sion of  these  conveyances  in  evidence  was  re- 
fused by  the  court  as  being  Immaterial  to 
any  issue  in  the  cause.  Appellant  has  made 
such  refusal  the  ground  of  its  assignments 
34  to  38,  inclusive.  These  assignments  can- 
not be  sustained.  While  the  railway  had 
the  right,  by  reason  of  the  conveyances  to  it, 
to  construct  and  operate  its  railroad  upon 
and  along  said  Avenue  J,  it  did  not  have  the 
right  to  exclude  the  public  therefrom.  Nel- 
ther  could  it  operate  its  trains  in  and  upon 
Its  tracks  In  such  negligent  manner  as  to 
injure  persons  traveling  along  said  avenue 
without  Incurring  liability  for  such  Injury. 
The  evidence  offered  was  irrelevant  and  im- 
material to  any  Issue  in  the  cause,  and  the 
court  did  not  err  in  so  holding,  and  in  re- 
fusing its  admissldn. 

[4]  By  assignments  39  to  43,  Inclusive, 
complaint  is  made  of  the  action  of  the  court 
In  admitting  In  evidence  five  certain  deeds 
executed  in  the  years  1896,  1897,  and  1898 
by  those  then  owning  the  unsold  lots,  blocks, 
etc.,  in  the  dty  of  Bay  City,  as  shown  on 
the  plats  of  said  dty,  to  five  several  parties, 
by  which  certain  lots  adjacent  to  and  boimd- 
ed  by  Avenue  J  and  other  avenues  and 
streets  of  said  dty  were  conveyed  to  said 
parties,  said  deeds  having  been  executed 
prior  to  the  acquisition  of  any  rights  of  the 
predecessor  or  vendor  of  the  Gulf,  Colorado 
&  Santa  V6  Railway  Company  to  occupy  any 
part  of  the  streets  or  avenues  of  said  dty. 
These  several  assignments,  while  not  grouped 
as  one  assignment  In  appellant's  brief,  are 
so  arranged  therein  as  that  one  follows  the 
other  In  regular  order.  None  of  these  as- 
signments are  submitted  as  a  proposition 
within  itself,  nor  Is  there  a  proposition  under 
either  or  all  of  them  as  a  group.  We  are 
therefore  not  advised  what 'legal  objection 
appellant  interposes  against  the  Introduction 
of  said  deeds,  and  we  are  unable  to  perceive 
any  reason  why  such  deeds  were  not  admis- 
sible in  evidence,  unless  it  be  that  sudi  evi- 
dence was  Immaterial  and  could  in  no  way 
affect  the  proper  disposition  of  the  cause. 
If  it  was  Immaterial,  and  for  that  reason 
only  not  admissible,  the  error  in  admitting  It 
would  at  most  constitute  harmless  error 
for  which  we  could  not  reverse  the  judgment 
rendered. 

We  overrule  asslgnmokts  44  and  46,  com- 
plaining of  the  admission  in  evidence  of  the 
report  of  the  master  In  diancery,  A.  I/.  Jack- 
son, and  the  order  of  the  judge,  W.  T.  Bums, 
with  reference  to  said  report;  sudi  report 
and  order  relating  to  matters  of  expenditure 
made  or  to  be  made  by  Frank  Andrews,  re- 
ceiver, upon  the  properties  of  appellant  while 
the  same  was  In  his  hands  as  receiver.  Ttie 
evidence  was  admissible. 

Asslgnmatits  40  and  4T  are  as  follows; 

Assignment  46.  "The  oAnrt  erred  in  leeeiTtng 
the  verdict  of  the  jury  And  Mitcchic  jndgiMat 
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thereon,  because  the  ipecial  issueH  is  this  cause 

were  not  signetl  by Oarnett,  the  foreman 

appointed   by  this  court,  but  were  signed  by 

Anderson  as  foreman." 

Assignment  47.  "The  court  erred  in  receiving 
the  verdict  of  the  jury  in  this  cause  and  enter- 
ing judgment  thereon,  for  the  reason  that  each 
of  the  answers  ta  tlia  special  issnes  submitted 
to  the  jury  were  not  signed  by  tba  foreman  of 
the  jury  as  required  by  law." 

It  is  stated  that  these  two  assignments  are 
each  submitted  as  a  proposition.  They 'are 
not  followed  by  any  iadependent  proposition, 
nor  by  any  intelligible  statement.  We  do 
find,  however,  that  the  verdict  of  the  Jury 
was  signed,  "R.  Lee  Anderson,  Foreman," 
and  we  fail  to  find  from  any  statement,  ex- 
cept the  forty-sixth  assignment,  that  the  trial 
court  did  the  unusual  act  of  appointiDg  a 
foreman  of  a  trial  jury.  We  or^rrale  both 
both  of  said  assignments. 

By  the  forty-eighth  assignment  It  la,  in 
effect,  insisted  that  the  court  ened  in  re- 
ceiving the  verdict  of  the  Jury  and  rendering 
Judgment  thereon  for  the  following  reasons: 

First.  That  one  J.  H.  Pile,  who  had  been 
accepted  and  sat  as  a  Juror  in  the  trial  of 
this  cause,  was  not  at  such  time  a  qualified 
Juror,  in  that  he  had  not  at  such  time  been 
a  citizen  of  the  staite  of  Texas  for  a  snfli- 
clent  length  of  time  to  qualify  him  to  sit  as 
a  Juror  in  the  case,  and,  as  he  was  disqual- 
ified, 11  qualified  Jurors  only  were  left  to 
try  the  case. 

Second.  Tb&t  no  cause  can  be  legally  tried 
in  a  district  court  of  the  state  with  a  Jury 
composed  of  lees  than  12  Jurors,  witliout  the 
consent  of  both  parties  to  the  suit. 

Third.  That  said  Pile  had  been  accepted 
by  appellant  after  he  had  oa  his  voir  dire 
stated  that  he  was  a  citizen  of  the  state  of 
Texas,  and'  a  qualified  voter  of  Matagorda 
county,  Tex.,  and  otherwise  qualified  himself 
as  a  Juror;  and 

Fourth.  That  as  the  trial  Jury  in  this 
case  was  composed  of  only  11  qualified  Ju- 
rors, the  verdict  was  not  returned  as  requir- 
ed by  law,  in  that  such  verdict  was  not 
signed  by  the  11  qualified  Jurors  sitting  in 
trial  of  the  case. 

J.  H.  Pile,  on  motion  Hor  new  trial,  tes- 
tifled  for  defendant: 

"I  am  Uie  J.  H.  Pile,  who  was  impaneled  aa  a 
Juror  in  the  cause  of  W.  EL  Broagfaton  et  al. 
V.  Gulf,  Colorado  &  Santa  F6  Railway  Company 
et  aL,  tried  in  this  court  at  this  term.  I  left 
Texas  the  4th  of  this  January  2  years  ago.  I 
made  application  for  a  homestead  in  Colorado, 
but  I  never  got  a  hearing,  so  I  came  back.  I 
filed  a  claim  which  was  improved  and  which  im- 
provements I  bad  purchased.  When  I  did  not 
get  a  hearing  on  my  application  I  aold  the  im- 
provemeuta  and  came  back  to  Texas.  If  my 
application  had  been  granted  I  would  have  re- 
mained in  Colorado.  I  returned  to  Texas  the 
lOtb  day  of  last  June,  1817.  I  stopped  in  Oa- 
nado,  Jackson  county;  came  from  there  to  IMata- 
Kocda  county.    I  Wfw  summoned  aa  a  talesman 


on  this  Jury.  When  the  court  examined  me  as 
to  my  qualification  as  a  Juror  I  told  the  conrt 
I  was  a  qualified  voter.  I  thought  I  was.  When 
the  verdict  was  returned  I  advanced  to  the 
Judge's  stand;  yon  as  attorney  for  the  defend- 
ant called  me.  You  asked  if  I  voted  when  I  was 
in  Oklahoma.  I  said:  'No,  sir;  I  was  not  there 
long  enough.'  Then  you  asked  if  I  bad  been  in 
Texas  12  months,  and  I  said:  'No,  sir,  I  have 
been  here  about  9  months.'  That  was  all  that 
was  said.  Mr.  Guinea  during  that  conversation 
did  not  say  anything  about  him  knowing  I  had 
gone,  but  the  next  morning  I  asked  him  why  he 
did  not  ask  me  the  question  before  I  qualified. 
I  acid,  'You  knew  I  had  not  been  back  12 
months,'  and  he  said,  'It  slipped  my  memory; 
that  I  didn't  think  about  it;  I  ought  to  have 
known  it,  but  I  didn't  think  about  it.'  When 
the  case  was  submitted  to  the  jury  and  we  had 
retired  to  consider  our  verdict,  the  entire  12 
was  in  favor  of  a  verdict  for  plaintiff.  The 
difference  in  the  sum  was  all  the  argument  that 
we  had.  Every  other  point  except  the  amount 
was  agreed  to;  some  wanted  less  and  some  want- 
ed more;  some  wanted  tviricc  as  much  as  I  de- 
manded; some  wanted  as  low  aa  $2,500,  but  I 
did  insist  on  $7,500,  wluch  was  finally  passed." 

Mr.  Gaines  for  plaintiff,  testified: 

"I  knew  that  Mr.  Pite  bad  left  the  state  of 
^xas;  I  didn't  remember  the  exact  time,  and  ' 
I  knew  that  Mr.  Pile  had  returned  to  the  State 
of  Texas,  and  I  didn't  know  at  what  time.  I 
want  to  state  further  that  when  Mr.  Pile  an- 
swered the  question  propounded  by  the  eonrt 
on  Ua  voir  dir«  it  never  oacarred-  to  m«  at  ail 
that  be  had  not  been  back  in  Texas  long  enough 
to  qualify  as  a  voter,  because  I  have  known  Mr. 
Pile  so  long  and  so  well  that  it  never  occurred 
to  me  that  he  conid  be  mistaken  about  that; 
and  I  never  heard  of  nor  knew  that  there  was  a 
possible  question  until  after  Mr.  FItzmaurice 
called  and  stated  that  the  judge  would  receive 
the  verdict  at  7  o'dodc,  and  it  was  suggested 
to  me  by  some  one,  and  the  first  opportunity  I 
had  I  investigated  the  matter  in  thp  presence 
of  the  court  and  counsel,  and  then,  and  tl^en 
only,  I  knew  that  Mr.  Pile  had  not  returned 
to  the  state  for  a  sufficient  length  of  time  to 
become  a  qualified  juror." 

[6]  We  think  the  testimony  of  J.  H.  Pile 
shows  that  be  was  in  fact  a  qualified  Juror. 
It  shows  that  he  left  the  state  of  Texas  after 
having  been  a  citizen  thereof  for  a  number  of 
years,  and  went  to  the  state  of  Colorado  with 
the  Intention  of  becoming  a  citizen  of  the  lat-  . 
ter  state  if  he  was  able  to  itrocare  a  home 
there,  but  his  testimony  further  shows  that 
he  failed  to  prociire  a  home  in  said  state,  and 
that  he  returned  to  Texas  without  having 
become  a-  citizen  of  the  state  of  Colorado, 
and  resumed  his  residence  in.  Texas.  Bow- 
ever,  if  we  are  mistakoi  in  our  conclusion  as 
above  expressed,  still  we  cannot  sustain  the 
assignment,  because  the  statute  requires  all 
challenges  to  the  array  or  to  an  individual 
Juror  to  be  made  before  the  Jury  is  impan- 
eled. It  was  the  duty  of  appellant  to  have 
informed  Itself  as  to  the  qualification  of  the 
Juror,  so  as  to  have  made  tite  objectlou  at 
the  proper  time.     We  think  it  well  settled 
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that  an  objection  to  a  Juror  on  the  gronnd  of 
disquallflcation  cannot  be  heard  when  made 
for  the  first  time  after  verdict.  I.  &  G.  N. 
Ry.  Co.  V.  Woodward,  26  Tex.  Cir.  App.  389, 
63  S.  W.  1061;  Waggoner  v.  Porterfleld,  55 
Tex.  Civ.  App.  169,  118  S.  W.  lOW ;  Rice  v. 
Dewberry,  93  S.  W.  at  page  718 ;  Newman  v. 
Dodson,  61  Tex.  96;  Schuster  v.  La  Londe, 
57  Tex.  29;  Blanton  v.  Mayes,  72  Tex.  421, 
10  S.  W.  452. 

In  the  case  of  Rice  v.  Dewberry,  supra,  It 
is  said : 

"It  seems  to  be  settled  that  an  objection  that 
a  jnror  who  sat  in  the  trial  of  a  cause  was  not 
a  qualified  juror  comes  too  late  when  not  made 
until  after  the  verdict  has  been  returned.  The 
rule  is  not  made  dependent  upon  the  question  of 
negligence  on  the  part  of  the  complaining  party 
in  not  sooner  discovering  the  fact  of  disqualifi- 
cation, but  seems  to  be  absolute,  and  doubtless 
rests  upon  reasons  of  public  policy  which  re- 
quire that  objections  going  to  the  qualification 
of  jurors  shall  be  made  before  the  return  of  the 
verdict,  in  order  to  prevent  the  possibility  of  a 
party  to  a  suit,  after  he  has  discovered  that  a 
juror  is  disqualified,  taking  chances  on  a  verdict 
in  his  favor  and  in  such  case  concealing  the  fact 
of  the  disqualification  of  the  juror,  and,  if  the 
verdict  is  otherwise,  taking  advantage  of  such 
irregularity  for  the  purpose  of  obtaining  a  new 
triaL" 

Another  reason  for  overruUng  this  assign- 
ment is  that  the  undisputed  evidence  shows 
that  Mr.  John  W.  Gaines,  leading  counsel  for 
appellant,  had  been  notified  that  the  juror 
PUe  was  probably  not  a  qualified  juror  be- 
fore the  verdict  was  returned,  and  that  he 
was  -also  notified  of  the  hour  at  which  the 
court  would  receive  the  verdict;  and  stlil, 
with  such  notice,  he  waited  until  the  verdict 
had  been  returned  before  he  told  the  court  of 
bis  Information  regarding  the  supposed  dis- 
qualification of  the  juror. 

By  assignments  49  and  50  It  is  in  effect  In- 
sisted that  the  court  should  have. instructed 
a  verdict  for  the  defendant  because  there 
was  no  evidence  to  sustain  a  judgment  for 
-the  plalntlffa.  These  assignmoitB  are  over- 
mled. 

By  assignments  SI  to  72,  inclUBlT«,  Insist- 
ence Is  made  that  the  court  erred  in  refusing 
to  submit  to  the  Jury  each  of  the  22  special 
charges  requested  by  ai^tellant,  and  by  as- 
signments 73  to  89,  inclusive,  every  section  or 
paragraph  of  the  court's  charge  Is  attacked  as 
being  erroneous  for  various  reasons.  We  have 
carefully  examined  and  considered  the  charge 
of  the  court,  set  out  In  the  first  part  of  this 
opinion,  and  also  each  of  the  special  charges 
requested  by  defendant  and  refused  by  the 
court,  and  have  reached  the  conclusion  that 
the  court  by  its  main  charge  sufBclentiy  defin- 
ed the  terms  "negligence,"  "proximate  cause," 
and  "cftntrlbutory  negligence,"  as  used  in  the 
charge,  and  by  special  Issues  submitted  fairly 
and  fully  to  the  Jury  every  Issue  necessary  to 
be  determined  or  found  by  the  Jury.     We 


therefore  further  conclude  that  theire  was  no 
error  committed  In  refusing  the  requested 
charges. 

The  Judgment  of  the  tilal  court  Is  afilrmed. 

Affirmed. 

On  Motion  for  Bdiearing. 

Counsel  for  appellant  has  filed  its  motion 
for  rehearing,  end  therein  complains  of  that 
portion  of  the  original  opinion  wherein  It  Is 
said: 

"After  having  devoted  222  pages  of  his  brief 
of  229  pages  to  a  discussion  of  all  and  each  of 
these  (80  or  more  assignments)  he  has  on  page 
223  stated  that  there  is  in  fact  only  three  assign- 
ments which  present  anything  more  than  minor 
or  immaterial  error." 

It  Is  Insisted  that  this  statement  is  Inoor^ 
rect,  and  it  is  asked  that  same  be  corrected 
so  as  to  show  Just  what  In  fact  was  said  on 
page  228  of  the  brief. 

On  page  220  of  the  brief  it  is  said: 

"There  were  other  errors  which,  however,  do 
not  in  our  view,  require  any  extended  argument, 
because,  in  oar  view,  Ihe  case  most  inevitably 
be  reversed:  First,  because  the  fact*  do  not 
show  liability  on  the  part  of  Frank  Andrews, 
receiver;  second,  the  liability,  if  any,  is  not 
shown  to  have  been  fixeA  upon  the  company; 
and,  third,  because  of  the  fact  that  J.  11.  Pile, 
one  of  the  jurors,  was  not  a  competent  and 
qualified  juror  in  this  case." 

Reference  was  then  made  to  oertain  pro- 
ceedings of  the  trial  court,  such  as  the  exclu- 
sion of  certain  evidence  with  reference  to  the 
earning  capacity  of  the  Injured  hoy.  In. 
Broughtou,  the  medical  bill  of  an  attending 
physician,  etc.    Then  on  page  223  it  is  said : 

"These  several  errors  are  all  minor  errors  and 
not  decisive  of  the  cause,  but,  believing  that  this 
case  will  necessarily  be  reversed,  we  respectfully 
urge  the  court  to  pnqwrly  instruct  on  these 
points." 

It  is  apparent  that  the  word  "Immaterial" 
used  in  that  portion  of  the  (pinion  quoted  is 
not  found  In  the  statement  on  page  223  of  the 
brief,  and  appellant's  counsd  Is  Justified  in 
the  contention  that  he  has  not  admitted  that 
all  of  his  assignments  except  the  three  men- 
tioned were  immaterial.  We  can  account  for 
the  use  of  the  objectionable  word  only  upon 
the  tteoty  that  the  Writer  Of  th£  opinion  was 
so  strongly  impressed  with  ttxe  idea  that  most 
Of  the  assignments  were  frivolous  and  with- 
out any  material  merit  that  he  Inadvertently 
made  use  bf  the  word  "Immaterial."  Rule 
35  for  the  Courts  of  CivU  Appeals  a42  S.  W. 
X)  reaOs  as  follows : 

"When  the  assignments  of  error  are  numerous, 
counsel  should  present  propositions  on  those 
which  are  most  important  in  the  determination 
of  the  ease,  waiving  those  that  cannot  control 
the  result  of  the  decision  in  this  court — amongst 
which  may  be  called  those  Involving  questions 
of  fact,  wherein  the  evidence  is  so  preponderat- 
ing or  so  conflicttaig  as  that  theeonrt,  under 
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well-cfliablisbed  iTitea  of  decision,  woaM  not  set 
aside  the  verdict  of  the  jai7  or  judgment  of  the 
court  upon  them." 

It  was  not  the  purpose  of  the  writer  to 
make  an  nnjust  crltlrism  of  the  brief  of  ap- 
pellant, but  In  view  of  what  we  consider  a 
tadt  admission  on  the  bart  of  the  writer  of 
the  brief  that  he  had  violated  the  rule  above 
quoted,  and  In  view  of  the  fact  that  the  time 
of  tlUs  court  is  too  often  consumed  by  being 
required  to  wade  through  much  frivolous  and 
Immaterial  matter  presented  in  briefs  filed  in 
this  court,  we  thought  it  not  out  of  place  to 
admonish  litigants  that  the  rules  of  this 
court  should  be  observed,  to  the  end  that  it 
might  more  speedily  dispose  of  the  business 
l>efore  It 

It  is  also  Insisted  In  the  motion  for  rehear- 
ing that  this  court  erred  in  stating  that  none 
of  the  assignments  39  to  43,  inclusive,  are 
submitted  as  a  proposition  within  itself,  nor 
is  there  under  any,  or  all  of  them  as  a  group, 
such  proposition.  In  so  far  as  we  stated  that 
none  of  the  assignments  were  submitted  as  a 
proposition,  we  And  we  erred.  We  overlook- 
ed the  fact  that  at  the  conclusion  of  these 
assignments  the  following  words  appear: 
"The  foregoing  Is  submitted  as  a  proposi- 
tion." We  do  not  think,  however,  any  one  of 
the  assignments  within  itself  constitutes  a 
proposition,  and  the  mere  statement  that  it 
is  presented  as  such  does  not  make  it  a  prop- 
osition. We  were  correct  In  stating  that  the 
assignments  as  a  group  were  not  followed  by 
any  proposition.  However,  'if  we  were  in  er- 
ror in  all  the  patticulars  pointed  out  in  the 
motion,  it  was  harmless  error,  as  we  did  pass 
upon  the  complaint  sooght  to  be  raised  by 
eacb  of  the  asaignments. 

Having  made  the  correctloBs  ua  above  In- 
dicated, the  ffiotloQ  is  overruled. 


HTJPBRT  V.  SWINDLE.     (No.  8056.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

March ,  8,  .1919.     Rehearing  Denied 

April  12,  1919.) 

i:  Ctjbtoms  and  Usaogb  «=»10— Rental  CeN- 

TBACIV- OlOPS  AND  AUOVNT  OV  RBNTS. 

In  the  absence  of  speclfie  agreement  with- 
respect  to  the  kind  of  crops  that  would  be  plant- 
ed upon  rented  land,  and  the  amount  of  reatals 
to  l>e  paid,  the  usual  custom  of  tl>e  country 
detenaines  such  questions. 

2.  Landlord   and  Tenant  «=»18(3)— Lkabe 

BY  BTJYEK— ASBENT^EVIDENCE. 

Although  there  was  no  evidence  of  specific 
agreement  relating  to  kind  of  crops  and  amount 
of  rental,  evidence  ktld  sufficient  to  sustain  find- 
iat  of  contract,  where  the  buyer  of  land  in- 
guised  of  the  tenant  what  rentals  he  had  been 
payiag  to  the  seller  for  the  previous  year,  aod, 


on  reeeiviiig  the  desired  information,  immedi- 
ately told  the  tenant  he  might  have  the  farm 
for  another  year,  thus  implying  bia  assent  to 
the  rental  on  the  same  terma. 

3.  Apfeai;  and  Euiob  «=3s931(3>— PsKStncp- 

TION   OF  NBGEBSABT   FlNDINO--8TArCTE. 

Under  Vernon's  Sayles'  Ann.  Oiv.  St.  1914, 
art.  1985,  the  Court  of  Civil  Appeals  will  pre- 
sume a  finding  of  the  trial  judge  necessary  to 
sustain  the  judgment. 

4.  EviDENCB    «s>317(4)  — Heabsat  — Reniai. 

OONTXACT. 

In  trespass  to  try  title  by  the  buyer  of  land 
afainat  a  tenant  of  the  seller,  since  the  tenant's 
daim  of  right  of  poeeeasian  was  predicated  in 
part  on  his  prior  rental  contract  with  the  seller, 
of  which  the  buyer  bad  notice  t>efore  he  pur-« 
chased,  testimony  to  prove  the  fact  was  admis- 
sible over  the  buyer's  objection  that  he  was  not 
present  vrhen  the  contract  was  made,  so  that 
the  testimony  was  hearsay  as  to  him. 

6.  Landlobd  and  Tenant  <g=»180(4)— Wbonq- 
FUL  OusTEB— Measure  of  Damages. 
In  trespass  to  try  title  by  buyer  of  land  to 
recover  it  from  seller's  tenant,  latter,  on  his 
cross-action  for  wrongful  ouster,  was  entitled 
to  recover  as  damages  reasonable  market  value 
of  his  part  of  the  crops  whidi  it  was  reason- 
ably probable  he  would  have  raised  during  the 
year,  less  expense  of  raising  and  harvesting 
them,  and  such  sums  as  he  and  the  dependent 
member*  of  his  family  could  have  earned  by  en- 
gaging in  other  business. 

6.  Landlobd  and  Tenant  «=al80(3)— Wbono- 
FUL  OusTKB  —  Damages  —  Pobsibilitt  of 
Gbowing  Cbops  —  SuJTiciKKCT  OF  Evi- 
dence. 
In  trespass  to  try  title  by  buyer  of  land 
against   seller's   tenant,   latter  bringing  cross- 
action  for  wrongful  ouster;  evidence  that  tenant, 
besides  himself  and  wife,  had  one  son  and  daugh- 
ter, both  of  age,  all  working  on  the  farm,  also 
two  teams  and  farm  implements,  Aeld  to  war- 
rant a  finding  he  could  have  grown  a  crop  on 
the  farm  with  practically  no  outlay  of  money. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   Bmce  Toung,  Judge. 

Suit  by  J.  R.  Rupert  against  C.  R.  Swindle. 
From  Judgment  for  defendant  on  his  cross- 
action,  plaintiff  appeals.     Affirmed. 

John  W,  Pope  and  D.  W.  Bowser,  both  of 
Dallas,  for  appellant. 

A.  C.  Heath  and  W.  C,  Prewltt,  both  of 
Ft.  Worth,  for  appellee. 

DUNKLIN,  J,  C,  B,  Swindle  rented  a 
farm  from  C.  R.  Bea  for  the  year  1915.  Dur- 
ing that  year  Bea  sold  the  property  to  J.  R. 
Rupert,  who,  on  January  4,  1916,  instituted 
this  suit  against  Swindle  in  the  form  of 
trespass  to  try  title  to  recover  the  farm  from 
Swindle,  who  was  still  in  possession  of  it, 
holding  the.  same  under  a  claim  of  tenancy. 
Contemporaneously  witli  the  institution  of 
the  suit  Rupert  .sued  put  a  writ  of  sequestra- 
tion, under  which  writ  Swindle  was  ousted 
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of  possession.  Swindle  flled  a  cross<action, 
In  which  he  sought  damages  against  Rupert 
for  wrongfnlly  ousting  him  of  possession  of 
the  farm,  and  prayed  for  judgment  also 
against  the  sureties  upon  the  sequestration 
bond.  Plaintiff  recovered  a  Judgment  for 
title  to  the  property,  and  Swindle,  upon  his 
cross-action,  recovered  a  judgment  against 
him  and  the  sureties  upon  the  sequestration 
bond  for  the  sum  of  $1,000,  from  which  latter 
Judgment  Rupert  has  prosecuted  this  appeal. 

One  of  the  pleas  urged  by  Swindle  was  that 
during  the  year  1916,  and  prior  to  the  sale  of 
the  property  by  Rea  to  Rupert,  he  had  en- 
tered Into  a  contract  with  Rea  for  the  rental 
of  the  premises  for  the  year  1916,  and  that 
when  Rupert  purchased  the  farm  from  Rea 
he  had  notice  of  that  contract,  and  purchased 
the  farm  subject  to  Swindle's  right  of  ten- 
ancy for  the  year  1916.  In  answer  to  special 
Issues,  the  Jury  found  that  Swindle  did  rent 
the  property  from  Rea  for  the  year  1916,  as 
alleged,  and  that  Rupert  had  notice  of  such 
contract  "^me  time  before  September  7, 
1915."  The  Jury  also  further  found,  as  plead- 
ed by  Swindle,  that  after  Rupert  learned  of 
Swindle's  contract  with  Rea  for  the  rental  of 
the  farm  for  the  year  1916,  he  "agreed  to, 
and  acquiesced  in"  and  "ratified,"  the  same, 
and  that  Rupert  himself  entered  Into  a  con- 
tract with  Swindle  by  the  terms  of  which  he 
expressly  rented  the  farm  to  Swindle  for  that 
year. 

[1, 2]  By  different  assignments  of  error  ap- 
pellant contends  that  the  evidence  was  In- 
sufficient to  ^stain  the  finding  by  the  Jury 
that  Rupert  expressly  made  any  contract  of 
rental,  or  In  any  manner  ratified  the  con- 
tract which  the  Jury  found  Rea  had  made 
with  Swindle  to  rent  to  the  latter  the  farm 
In  controversy  for  the  year  1916.  We  are  of 
the  opinion  that  the  evidence  was  sufficient  to 
sustain  the  finding  of  an  express  contract  of 
rental  between  Rupert  and  Swindle.  While 
it  is  true  that  the  evidence  did.  not  show  any 
specific  agreement  between  the  parties  with 
respect  to  the  kind  of  crops  that  would  be 
planted  upon  the  land,  nor  the  amount  of 
rentals  that  would  be  paid  therefor  by  Swin- 
dle, but,  in  the  absence  of  such  testimony, 
the  usual  custom  of  the  country  would  deter- 
mine such  questions,  and,  besides,  according  to 
Swindle's  testimony,  Rupert  inquired  of  him 
what  rentals  he  had  been  paying  to  Rea  for 
the  previous  year,  and,  upon  receiving  the  in- 
formation desired,  immediately  told  Swindle 
that  he  might  have  the  farm  for  another 
year,  thus  implying  his  assent  to  the  rental 
upon  the  same  terms. 

The  authorities  cited  by  appellant,  an- 
nouncing the  necessary  elements  of  a  rati- 
fication by  a  principal  of  an  unauthorized 
act  of  an  agent,  have  no  application  to  any  of 
the  issues  in  this  case.  That  term,  used  in 
the  special  issues  submitted  to  the  Jury,  was 
used  to  express  the  same  meaning  of  the  fur- 


thw  language  used  in  the  same  lasue  of 
whether  or  not  Rupert  "agreed  to  and  ac- 
quiesced in"  the  prior  contract  with  Rea,  and 
the  finding  of  the  jury  In  answer  to  that  is- 
sue cannot  reasonably  be  construed  as  hav- 
ing any  other  meaning  than  that  Rupert 
agreed  with  Swindle  that  he  mlgjit  have  the 
use  of  the  farm  for  the  year  1916,  under  the 
ternls  of  the  lease  which  be  had  already 
made  therefor  with  Rea. 

We  are  of  opinion  further  that  the  evidence 
was  sufficient  to  support  the  finding  of  the 
alleged  contract  with  Rea  for  the  rental  of 
the  farm  for  the  year  In  controversy. 

[3]  Appellant  maizes  no  contention  that  the 
finding  of  the  Jury,  to  the  effect  that  some- 
time prior  to  September  7,  1916,  Rupert  had 
notice  of  Rea's  contract  with  Swindle  to 
lease  him  the  land  for  the  year  In  contro- 
versy, was  sufficient  to  sustain  Swindle's 
plea  that  such  notice  antedated  Rupert's  pur- 
chase from  Rea,  In  view  of  the  fact  that  the 
contract  for  such  purchase  was  in  writing  and 
bears  date  of  June  7,  1915.  There  was  testi- 
mony sufficient  to  show  that  such  notice  was 
conveyed  to  Rupert  prior  to  the  date  of  that 
instrument,  and  if  It  were  necessary,  in  or- 
der to  sustain  the  Judgment,  we  would  pre- 
sume a  finding  by  the  trial  Judge  to  that 
effect     Article  1985,  V.  S.  Tex.  Civ.  Stats. 

[4]  Since  Swindle's  claim  of  right  of  pos- 
session was  predicated  in  part  upon  bis 
prior  rental  contract  with  Rea,  of  which  Ru- 
pert liad  notice  before  he  purchased  the 
farm,  there  was  no  error  in  requiring  a  find- 
ing 1^  the  Jury  of  whether  or  not  such  a 
contract  wa%  in  fact,  made,  and  in  admit- 
ting testimony  to  psove  that  fact,  over  the 
objection  urged  by  Rupert  that  he  vms  not 
pnssent  when  the  contract  was  made,  and 
therefore  the  testimony  was  hearsay  as  to 
him. 

[6]  The  Jury  found  that  defendant,  togeth- 
er with  members  of  his  family  dependent  up- 
on him,  by  engaging  in  other  business  than 
the  cultivatioti  of  the  Itavot  could  have 
earned  during  the  year  1916,  $1^000,  but  that, 
notwithstanding  that  fact,  the  defendant  had 
been  damaged  in  the  aam  of  $1,000  by  being 
wrongfully  ousted  of  possession  of  the  farm. 
The  court  instructed  the  Jury  that  the 
amount .  of  damages  sustained  by  Swindle 
would  be  the  reasonable  market  value  of  his 
part  of  the  crops  wbldi  it  was  reasonably 
probable  he  would  have  raised  on  the  farm 
during  the  year,  less  the  expense  of  raising 
and  harvesting  them,  and  less  such  sums  of 
money  as  defendant  and  the  dependent  mem- 
bers of  his  family  oould  have  earned  during 
the  same  year  by  engaging  In  other  business. 
This  was  a  correct  charge  upon  the  measure 
of  the  defendant's  damages,  and  we  think 
there  was  evidence  suffldent  to  support  the 
Jury's  finding  upon  that  issue. 

[•]  The  evidence  shows  that  besides  him- 
self and  wife  defendant  Swindle  had  one  son 
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and  one  daugbter,  botb  of  age,  and  tbat  all 
of  tbem  worked  upon  the  farm.  He  also 
had  two  teams  and  farm  implements,  and 
such  facts,  we  tblntc,  would  Iiave  warranted 
a  finding  that  defendant  could  have  grown 
a  crop  on  the  farm  with  practically  no  out- 
lay of  money.  Rogers  v.  McGuffey,  96  Tex. 
565,  74  S.  W.  T63;  Waggoner  ▼.  Moore,  46 
Tex.  Civ.  App.  808,  101  8.  W.  1068. 

For  the  reasons  Indicated,  all  assignments 
of  error  are  overruled,  and  the  Judgment  Is 
affirmed. 


EDWABDS  et  al.  v.  BOBERTS  et  aL 
(Na  5961.) 

(Court   of  Civil   Appeals    of   Texas.     Anstin. 
June  11, 1919.) 

Contracts  «=j10(1)  —  Ukelateeai,  Contbaot 
—Part  Pkbfobuanck. 
S.,  under  nbom  appellees  daimed,  having 
accepted  from  appellants  numerous  payments  of 
money  under  the  contract,  and  appellees  having 
incurred  at  least  some  expense  in  pursuance  of 
the  contract,  the  contract  is  not  unilateral  in  the 
sense  that  it  is  not  binding  upon  appellees. 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  209  S.  W.  247.' 

KET,  C.  J.  Appellees  have  been  permitted 
to  file  a  second  motion  for  rehearing,  but, 
after  due  consideration  of  the  same,  we  have 
reached  the  conclusion  that  the  case  has 
been  properly  disposed  of  by  this  court. 

However,  the  statement  in  our  former  opin- 
ion that  the  undisputed  proof  shows  that 
under  the  contract  of  August  5,  1900,  Ed- 
wards took  possession  of  the  land  In  contro- 
versy, and  made  several  test  holes  at  his  own 
expense,  and  that  under  the  contract  of  Au- 
gust 16,  1900,  be  and  his  associates  took 
possession,  bought  rights  of  way,  and  built 
spur  tracks  to  the  property  at  considerable 
expense,  and  had  excavated  some  gravel 
from  the  land,  is  not  accnrate,  and  may  be 
misleading. 

The  contract  of  August  5,  1909,  related  to 
a  35-acre  tract  of  land,  of  which  the  8%- 
acre  tract  In  controversy  was  no  part.  The 
latter  was  covered  by  the  contract  of  August 
16,  1009,  and  the  most,  though  not  all,  of  the 
expenditures  referred  to  w«re  made  In  de- 
veloping the  35-acre  tract.  However,  tbat  fact 
does  not  justify  an  affirmance  of  the  Judg- 
ment On  tbe  contrary,  the  Shlcks,  under 
whom  appellees  claim,  having  accepted  from 
appellants  numerous  payments  of  money  un- 
der the  contract  of  October  16,  1909,  and  ap- 
pellees having  Incurred  at  least  some  expense 
in  pursuance  of  tbat  contract,  we  hold  that 
it  was  not,  at  the  time  appellees  sought  to 
cancel  it,  a  unilateral  contract  in  the  sense 
tbat  it  was  not  binding  upon  appellees. 

Motion  overruled. 


E.  L.  WITT  &  SONS  v.  OTTTH.    (No.  -6077.) 

(Coort  of  Civil  Appeals  of  Texas.    Austin. 

April  2,  1919.    Rehearing  Denied 

June  4, 1919.) 

Venue  ^=j70— Right  to  Chanob— Aixeoa- 
TioNs  oy  Plea  at  Pbivilkoe — BrATtrnB. 
"Under  Acts  35th  Leg.  c.  176  (Vernon's  Ann. 
Civ.  St  Supp.  1918,  art  1903),  defendants'  plea 
of  privilege,  alleging  they  all  resided  in  Kinney 
county,  a  Bubse<)nent  portion  of  which  alleged 
the  two  on  whom  citation  was  served  resided 
in  Kinney  county  and  that  some  of  the  other 
defendants  resided  in  Uvalde  county,  also  that 
none  of  the  exceptions  to  exclusive  venue  in  the 
county  of  the  defendants'  residence,  mentioned 
in  Rev.  St  1911,  arts.  1830,  2308,  existed,  held 
prima  facie  proof  of  right  to  change  of  venue 
from  l^umet  county  to  Kinney  county,  despite 
a  superfluous  statement  characterized  by  clerical 
error,  so  that  in  the  absence  of  plaintiff's  con- 
troverting afiBdavit,  the  cause  must  be  trans- 
ferred. 

Error  from  Burnet  County  Court;  3.  R. 
Smitb,  Judge. 

Suit  by  Knight  Stith  against  E.  L.  Witt  * 
Sons.  To  review  Judgment  by  default  for 
plalntUT,  defendants  bring  error.  Judgment 
reversed,  and  cause  remanded  for  farther 
proceedings. 

Old  &  HuU,  of  Uvalde,  for  plaintiff  In  er- 
ror. 
Knight  Stltb,  of  Burnet,  pro  se. 

JENKINS,  J.  Defendant  in  error  ffied  suit 
In  tbe  county  court  of  Burnet  county  against 
B.  It,  Witt  ft  Sons,  a  firm  composed  of  Mrs. 
B.  L.  Witt,  P.  O.  Witt,  Sam  P.  Witt,  Tom 
Witt,  Louis  B.  Witt,  Arthur  Witt,  and  Mrs. 
W.  B.  McFalter,  n6e  Witt  alleging  that  Mrs. 
B.  L.  Witt,  Tom  Witt,  Louis  E.  Witt,  Arthur 
Witt,  and  Mrs.  McFalter  resided  in  Uvalde 
county,  Tex.,  and  tbat*  P.  C.  Witt  and  Sam 
P.  Witt  resided  in  Kinney  county,  Tex.  De- 
fendant in  error  sought  to  recover  damages 
against  tbe  plaintiffs  in  error  for  breach  of 
contract  to  sell  him  some  goats;  and  also 
for  pasturing  goats.  As  ground  of  Juris- 
diction in  Burnet  county,  he  alleged  that  the 
plaintiffs  in  error  obtained  from  him  $562.50 
upon  fraudulent  representation  made  in  Bur- 
net connty  as  to  tbe  quality  of  goats  tbat 
they  would  deliver  to  defendant  in  error, 
and  that  he  had  pastured  certain  goats  for 
plaintiffs  in  error,  upon  which  he  had  a  Uen 
for  pasturage,  and  tbat  said  goats  were  lo- 
cated in  Burnet  county.  He  asked  for  fore- 
closure of  his  statutory  lien  on  the  goats, 
and  also  to  recover  for  labor  performed  in 
taking  care  of  said  goats  in  Bamet  county. 

Plaintiffs  in  error  filed  a  plea  of  privilege 
in  which  they  alleged  that  all  of  the  plain- 
tiffs in  error  resided  in  Kinney  county ;   but 
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in  a  subsequent  portion  ot  said  plea  tiiey  al' 
leged  that  S.  P.  Witt  and  P.  C.  Witt,  upon 
whom  citation  was  served,  resided  in  Kin- 
ney county;  Tex.,  and  tbat  somfe  of  tbo  other 
plaintiffs  In  error  retdded  in  Uvalde  coun- 
ty, Tex.    They  alleged  that — 

"None  of  the  exceptions  to  exdasive  venue  in 
the  connty  of  one's  residence  mentioned  in  arti- 
cle 1830  and  in  article  2308  of  the  Revised  SUt- 
utes  exist  in  this  cause." 

In  addition  thereto  said  Plea  contains  the 
following  statement: 

"That  this  suit  does  come  within  any  of  the 
exceptions  provided  by  law  in  such  cases,  au- 
thorizing this  suit  to  be  brought  or  maintained 
in  the  county  of  Burnet,  state  of  Texas,  or  else- 
where outside  of  Kinney  county,  Tex.,  where 
there  is  a  court  of  competent  jurisdiction." 


Defendant  in  error  filed  a  general  demur- 
rer to  this  plea  of  privilege,  which  was  sus- 
tained by  the  court,  and,  no  answer  being 
filed  to  the  merits,  Judgment  by  default  was 
rendered  in  favor  of  defendant  in  error. 

We  think  the  court  erred  in  sustaining  tills 
demurrer.  In  so  far  as  tlwre  is  any  uncer- 
tainty appearing  from  said  pl^a  as  to  the 
residence  of  plaintiffs  in  error,  it  does  con- 
tain «tbe  aUegations  tbat  none  of  the  plain- 
tifls  in  error  reside  In  Burnet  county,  and  it 
does  allege  that  the  only  two  plaintiffs  in  er- 
ror who  were  served  with  citation  reside 
in  Kinney  county,  Tex.,  and  also  that  the 
business  of  the  farm  is  conducted  in  Kinney 
county,  Tex. 

Where  two  or  more  parties  are  sued  out 
of  the  county  of  their  residence,  and  the  de- 
fendants reside  in  different  counties,  either 
one  of  tbem  la  entitled  to  .a  change  of  venue 
by  filing  tlie  proper  afiidavit,  regardless  of 
where  the  other  defendants  might  reside,  or 

'  regardless  of  the  fact  that  the  other  defend- 

'  ants  may  not  claim  their  right  to  be  sued  in 
the  county  of  their  residence ;  provided  tbat 
none  of  tbem  reside  in  the  county  where  the 
suit  is  brought,  and  that  none  of  the  excep- 
tions as  to  exclusive  venue  provided  by  the 

•  (Statute  exist,  conferring  venue  in  the  coun- 
ty where  the  suit  is  brought. 

'  It  la  apparent  that  the  statement  "that 
this  suit  does  come  within  any  of  the  ex- 

-  ceptlons  provided  by  law  in  such  cases,  au- 
thorizing this  suit  to  be  brought  or  maintain- 
ed in  the  county  of  Burnet,"  Is  a  clerical  er-      

ror ;    the  word   "not"  having  been   omitted  J  ^„j' 
therefrom.    Discarding  this  statement  as  su- 
perfluous,  which  it  is,   the  plea  fully   com- 
triies  with  the  statute,  as  appears  from  the 
foregoing  statement 

The  statute  (Act  of  April  2,  1917,  c.  176,  p. 
388,  General  Laws  35th  Legislature  [Vernon's 
Ann.  Civ.  St.  Snpp.  1018,  art  1003]),  provides 
that  when  a  plea  of  privilege,  as  therein  re- 
quired, is  filed,  "such  plea  of  privilege  when 
filed  shall  be  prima  facie  proof  of  the  de- 


fendant's right  to  change  of  venue."  Upon 
such  plea  being  filed,  It  becomes  the  duty  of 
the  court  where  the  suit  is  pending  to  trans- 
fer the  same  to  the  proper  oourt,  unless  a 
controverting  affidavit  is  filed  as  provided  by 
said  act    The  statute  provides: 

"If,  however,  the  plaintiff  desires  to  contro- 
vert the  plea  of  privilege,  be  shall  file  a  <»n- 
troverting  plea  under  oath,  setting  out  specific- 
ally the  fact  or  facts,  relied  upon  to  confer  venoe 
of  such  cause  on  the  court  where  the  cause  is 
pending.  Upoi^  the  filing  of  such  controverting 
plea  the  judge  or  the  justice  of  the  peace  shall 
note  on  same  a  time  for  a  hearing  on  the  plea 
of  privilege ;  provided,  however,  that  the  hear- 
ing thereon  shall  not  be  had  untJl  a  copy  of  such 
controverting  plea,  including  a  copy  of  such 
notation  thereon,  shall  have  been  served  on  each 
defendant  or  his  attorney,  for  at  least  ten -full 
days  exclusive  of  the  day  of  service  and  day  of 
heariag." 


If  such  controverting  plea  shall  be  filed  in 
this  cause,  it  will  be  the  duty  of  the  court  to 
hear  and  determine  the  same,  either  sepa- 
rately or  together  with  the  main  case.  If  no 
such  controverting  affidavit  is  filed,  it  will 
be  the  duty  of  the  trial  court  to  transfer  this 
cause  to  Kinney  county. 

For  the  reasons  stated,  the  Judgment  of 
the'trlal  court  is'reversed,  and  this  cause  is 
remanded  for  further  proceedings  as  indi- 
cated in  this  opinion. 

Reversed  and  remanded. 


STBTKER  V.  VAN  VELZER.    (No.  459.) 

(Court  of  Civil  AppetUs  of  Tezaa.    Beaumont. 
May  20,  1919.) 

Appeal  and  Ebbob  ®=9ll65— Conclubiow  olf 
Fact  and  Law— Dtnr  to  File— Emtect  of 
Failtjbe. 
The  failure  of  the  trial  judge,  though  re- 
quested to  file  findings  of  fact  and  conclusions 
of  law  within  the  time  provided  by  Rev.  St  art 
2075,  necessitates  reversal ;   the  court  on  appeal . 
being  unable  to  review  case  without  a  statement 
of  facts  which  is  not  before  it. 

Appeal  from  Harris  County  Court ;  W.  E. 
Monteltb,  Judge. 

Suit  by  A.  C.  Van  Velser  against  A.  B. 
Stryker.  From  the  Judgment  defendant  ap- 
peals.     Rieversed    and    remanded    for   new 


Charles  Murphy,  of  Houston,  for  appellant. 
A.  C.  Van  Velzer,  of  Houston,  in  pro.  per. 

WALKER,  J.  This  is  the  second  appeal 
In  this  case.  The  first  appeal,  styled  A.  C. 
Van  Velzer  v.  A.  B.  Stryker,  is  reported  in 
188  S.  W.  724,  and  reference  is  hereby  made 
to  this  former  apical  for  a  full  stat^nent  of 
the  nature  and  result  of  this  suit. 
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The  case  la  before  ua  wltbout  a  statement 
of  facts.  On  conclusion  of  the  trial  In  the 
court  below,  api>ellant  requested  the  Judge  to 
file  findings  of  fact  and  conclusions  of  law. 
He  failed  to  do  this  in  the  time  provided  by 
Rev.  St.  art  2075.  The  refusal  of  the  court 
so  to  do  was  duly  excepted  to  by  appellant, 
and  is  properly  presented  to  us  in  appellant's 
brief.  With  neither  a  statement  of  facts  nor 
conclusions  of  fact  and  law,  we  are  unable  to 
review  this  case. 

In  Wandry  v.  Williams,  103  Tex.  91,  124 
S.  W.  83,  the  Supreme  Court  said: 

"We  conclude  that  the  action  of  the  trial  jadge 
in  failing  and  refusing  to  file  his  conclnBions  of 
fact  and  law  is  subject  to  review  by  the  Court 
of  C3vil  Appeals;  and,  where  it  is  foiud  that 
he  has  not  done  so,  the  judgment  ought  to  be 
reversed." 

"The  failnre  of  the  trial  judge  to  file  findings 
of  fact  and  conclusions  of  law  within  ten  'days 
after  adjournment  of  the  term,  as  required  by" 
tbia  article,  "necessitates  a  reversal,  unless  there 
is  a  statement  of  facts  in  thd  record  from  whidi 
it  appears  that  appellant  could  not  be  reasona- 
Uy  prejudiced  by  the  failure."  Emery  v.  Bar- 
field,  156  S.  W.  811. 

Because  the  court  failed  to  file  findings 
of  fact  and  concluslooB  of  law,  this  cause  Is 
reversed  and  remanded  for  a  new  trial. 


WIIXIAMS  et  aL  V.  DAVENPOBT, 
(No.  447.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

April  6,  1919.     On  Motion  for  Rehearing, 

May  7,  1919.) 

1.  Limitation  of  Actions  <3=>45— Rdmning 
OF  Statute— AcCBUAL  of  Action. 

Where  plaintiff  lent  sawmUl  machinery  to 
defendant,  limitations  did  not  begin  to  run  in 
defendant's  favor  nntU  he  repudiated  plain- 
tiff's title  and  notice  of  the  repudiation  was 
brought  home  to  plain  tiff. 

2.  Limitation  of  Aotions  9=>45— Running 

OF  STATUTK— ACOBIJAI,  OF  ACTION. 

Where  plaintiff  lent  sawmill  machinery  to 
defendant,  the  mere  fact  that  defendant  gave  a 
chattel  mortgage  on  all  of  hia  sawmill  machin- 
ery, which  included  tliat  lent,  was  not  notice  to 
plaintiff  of  defendant's  repudiatio-n  of  hia  title 
so  as  to  start  the  running  of  limitations,  though 
the  mortgage  was  filed  for  record,  for  plaintiff 
was  not  bound  to  malce  periodic  searchps  of  the 
records  to  discover  whether  defendant  had  re> 
pudiated. 

3.  Appeal  and   Ebbob  <S=»1010(1)— Review 
—Scope. 

In  an  action  tried  to  the  court,  a  finding 
of  fact  supported  by  evidence  wUl  not  be  dis- 
turbed on  appeal. 
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S.W.) 

4,  Sauss  «=»193— Bona  Fide  Pubchaseb^- 

RlOHTS  OF. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  3969,  where  personal  property  lent  by  plain- 
tiff had  been  in  the  possession  of  the  borrower 
for  more  than  two  years,  and  the  loan  was  not 
evidenced  by  an  instrument  in  writing,  a  pur- 
chaser from  the  borrower,  with  or  without  no-: 
tice,  took  absolute  title,  for  title  was  condu- 
sively  presumed  to  be  in  the  l)orrower,  this  be- 
ing so  though  the  borrower  was  yet  Uable  for 
the  conversion,  limitations  not  having  run 
against  plaintiff's  claim. 

Appeal  from  Dlstxict  Court,  Hardin  Coun- 
ty;   J.  Lewellyn,  Judge. 

Action  by  W.  H.  Davenport  against  Sheri- 
dan Williams  and  Ross  Daniel  and  another. 
Jndgmoit  for  plaintiff  against  the  named  de- 
fendants, and  they  appeal.  Affirmed  as  to 
the  defendant  Williams,  and  reversed  and 
rendered  as  to  defendant  Daniel. 

S.  D.  Tant,  of  Sour  Lake,  and  T.  B.  Welch, 
of  Ktinntze,  for  appellants. 

A.  M.  Hill,  of  Kountze,  and  O.  W.  Howth, 
of  Beaumont,  for  appellee. 

WALKER,  J.  This  Is  a  suit  by^W.  H. 
Davenport,  as  plaintiff,  against  J.  B.'  Nixon, 
Sheridan  Williams,  and  Russ  Daniel,  as  de- 
fendants, to  recover  damages  for  the  alleged 
wrongful  conversion  of  certain  personal  prop- 
erty. The  plaintiff  alleged  that  on  or  about 
the  1st  day  of  May,  1917,  he  loaned  to  Sheri- 
dan Williams  certain  sawmill  machinery  of 
the  value  of  $953.60,  and  that  Williams  sold 
the  property  to  Nixon,  who  bought  It  with 
knowledge  of  plaintiff's  claim,  and  that  Nixon 
sold  the  property  to  Russ  Daniel  and  Sheridan 
Williams,  Russ  Daniel  buying  it  with  knowl- 
edge of  plaintiff's  claim.  Nixon  answered, 
that  he  bought  the  property  In  good  faith, 
and  without  any  knowledge  of  plaintiff's 
claim,  and  Rnss  Daniel  answered  that  he 
bought  it  from  Nixon  without  any  knowledge 
of  plaintiff's  claim.  All  of  the  defendants 
pleaded  article  3969,  Vernon's  Sayles'  Civil 
Statutes,  and  two  years'  limitation.  The  de- 
fendant Williams  further  pleaded  that  he 
was  the  owner  of  the  property,  having  bought 
the  same  from  the  plaintiff.  The  court 
found:  (1)  That  the  property  belonged  to 
the  plaintiff;  (2)  that  on  or  about  the  1st 
day  of  November,  1914,  the  plaintiff  loaned 
the  property  to  Sheridan  Williams ;  (3)  that 
the  property  was  of  the  reasonable  market 
value  of  ?953.50;  (4)  that  Nixon  bought  the 
property  without  any  notice  of  plaintiff's 
claim,  paying  for  the  same  a  valuable  con- 
sideration; (5)  that  on  or  about  the  10th 
day  of  November,  1917,  the  defendants  Russ 
Daniel  and  Sheridan  Williams  repurchased 
said  property  from  Nixon,  and  that  Daniel 
bought  the  same  with  notice  of  plaintiff's 
claim;    (6)  that  the  plaintiff  had  never  been 
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paid  or  recdTed  anytblng  of  value  for  sold 
property. 

Plaintiffs  original  petition  was  filed  on  the 
23d  day  of  August,  1917.  The  court  rendered 
Judgment  for  the  plaintiff  against  the  defend- 
ants Sheridan  Williams  and  Buss  Daniel, 
and  in  favor  of  the  defendant  Nixon. 

[1-3]  Appellants'  first  assignment  of  error 
is  that  the  court  erred  in  failing  to  render 
judgment  for  them  on  their  plea  of  limita- 
tion, because  the  undisputed  evidence  In  the 
case  was  that  said  property  had  been  in  the 
hands  of  Sheridan  Williams  for  more  than 
two  years  next  preceding  the  filing  of  the 
suit  As  found  by  the  court,  Williams  took 
possession  of  the  property  on  the  1st  day  of 
November,  1914.  The  suit  was  not  filed  un- 
til the  23d  day  of  August,  1917.  The  court 
having  found  that  this  property  was  loaned 
by  the  plaintiff  to  defendant,  limitation  did 
not  run  in  defendants'  favor  until  be  had 
repudiated  this  trust  agreement,  and  notice 
of  this  •  repudiation  had  been  brought  home 
to  the  plaintiff,  either  by  actual  knowledge  or 
by  a  notorious  assertion  of  ownership  on  the 
part  of  Sheridan  Williams,  sufficient  to  put 
a  prudent  man  on  inquiry.  Williams'  use  of 
this  property  In  his  sawmill  was  the  use'  for 
which  he  had  borrowed  it  Such  use  alone 
was  no  notice  to  plaintiff  of  an  adverse  claim. 
However,  more  than  two  years  after  the  loan 
and  before  the  Institution  of  the  suit,  Wil- 
liams gave  a  mortgage  on  all  his  sawmill  ma- 
chinery. Including  this  claimed  by  plaintiff, 
and  this  mortgage  was  placed  on  the  chattel 
mortgage  register  of  Hardin  county,  where 
the  property  was  situated.  The  law  did  not 
require  the  plaintiff  to  search  the  chattel 
mortgage  register  from  time  to  time  in  order 
to  advise  himself  whether  or  not  Sheridan 
WiUlams  had  repudiated  the  loan.  Knowl- 
edge by  plaintiff  of  the  execution  of  this  mort- 
gage would  have  started  limitation,  but  the 
mere  execution  of  the  mortgage  and  the  filing 
of  the  same  of  record,  without  plaintiff's 
knowledge,  or  without  actual  knowledge  of 
such  fact  and  circumstances  sufficient  to  put 
a  reasonably  prudent  man  on  Inquiry,  would 
not  in  law,  put  in  operation  the  statute  of 
limitation.  In  other  words,  plaintiff  cannot 
be  charged  with  constructive  knowledge  of 
the  execution  and  filing  of  the  mortgage. 
The  execution  of  this  mortgage,  the  filing  of  It 
In  the  proper  records,  together  with  all  other 
acts,  claims,  and  assertions  of  title  by  Sheri- 
dan Williams  were  properly  before  the  court 
and  were  by  him  considered  in  determining 
the  Issue  of  notice  as  against  plaintiff.  All 
these  facts  together  do  not,  as  a  matter  of 
law,  constitute  notice.  It  was  an  issue  of 
fact  to  be  determined  by  the  court  and  the 
court  having  found  against  appellants,  this 
finding  wiU  not  be  di3turt)ed.  Woodward  v. 
San  Antonio  Traction  Co.,  95  S.  W.  76; 
Grumbles  v.  Grumbles,  17  Tex.  478;  Hunter 
T.  Hubbard,  26  Tex.  637. 


[4]  Article  3969,  Vernon's  Sayles*  ClvU 
Statutes,  Is  as  follows : 

"Where  any  lo<ux  of  goods  or  chattels  aball 
be  pretended  to  have  been  made  to  any  person 
with  whom,  or  those  claiming  under  him,  pos- 
session shall  have  remained  for  the  space  of 
two  years  without  demand  made  and  pursued 
by  due  process  of  law  on  the  part  of  the  pretend- 
ed lender,"  etc.,  "the  same  shall  be  taken  as  to 
the  creditors  and  purchasers,  of  the  persons 
aforesaid  so  remaining  in  possession,  to  be 
fraudulent  within  this  chapter,  and  that  the  al>- 
solute  property  is  with  the  possession,  unless 
such  loan,  reservation  or  limitation  of  use  of 
property  were  declared  hy  will,  or  by  deed  or 
other  instrument  in  writing  duly  acknowledged 
or  proved  and  recorded." 

The  court  having  found  that  this  property 
was  loaned  by  the  plaintiff  to  Sheridan  Wil- 
liams, and  the  record  showing  that  this  loan 
was  not  declared  by  an  Instrument  in  writ- 
ing, after  two  years,  by  force  of  this  article^ 
the  absolute  title  to  this  property  as  to  pur- 
chasers is  conclusively  presumed  t»  be  in 
Sheridan  WIlllamB.  This  Is  true,  thongh 
Nixon,  at  the  time  he  bought  the  same,  may 
have  been  fully  advised  of  the  claim  asserted 
by  the  plaintiff. 

The  finding  by  the  court  that  Nixon  bought 
the  property  without  notice  of  the  daiffl  of 
plaintiff  adds  nothing  to  the  strength  of  his 
title.  He  acquired  the  absolute  title,  with  or 
without  notice  of  plaintiff's  claim.  Vernon's 
Sayles' Texas  Civil  Statutes,  art.  3969;  Grum- 
bles V.  Sneed,  22  Tex.  565;  Templeman  ▼. 
Glbbs,  86  Tex.  838,  24  S.  W.  792;  City  Nat 
Bank  v.  Tufts,  63  Tex.  113;  Hastings  v.  Kel- 
logg, 36  S.  W.  821 ;  Arnold  v.  Beene,  SO  Tex. 
13. 

As  Nixon  acquired  the  title  to  this  proper- 
ty, he  could  likewise  sell  It  to  another,  and 
such  purchaser  would  acquire  the  absolute 
title,  regardless  of  the  issue  of  notice.  Buss 
Daniel,  being  such  a  purchaser.  Is  In  no  way 
liable  to  plaintiff  for  the  conversion  by  Sher- , 
Idan  Williams,  and  in  no  event  can  plaintiff 
recover  against  Nixon  and  Daniel  for  a  con- 
version of  the  property.  Plaintiff  is  not  seek- 
ing to  recover  the  property,  or  an  interest  in 
the  property,  but  his  suit  Is  for  damages 
growing  out  of  the  original  conversion  by 
Sheridan  Williams. 

We  are  reversing  this  case  with  instmc- 
Uons  to  the  trial  court,  when  this  case  is 
again  called  for  trial  or  on  motion  of  either 
party  In  term  time,  to  render  judgment  for 
the  defendants  Nixon  aud  Daniel  and  for  the 
plaintiff  against  Sheridan  Williams  for  the 
value  of  the  property  as  found  by  the  court 
on  this  trial.  This  order  is  made  without 
prejudice  to  the  rights  of  plaintiff  and  Sher- 
idan Williams  to  amend  their  pleadings  on 
a  subsequent  trlaL  Should  any  new  issues 
be  made  as  between  the  plaintiff  and  Wil- 
liams, we  specially  aflirm  the  following  find- 
ings of  fact  of  the  trial  court  on  this  appeal : 
(1)  That  the  property  belonged  to  the  plain- 
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tlfl;  CD  tbat  on  or  about  the  1st  day  of 
Horember,  1914,  tbe  plaintlfl  loaned  the  prop- 
erty to  Sheridan  WlUiams;  (8)  tbat  the 
property  was  of  the  reasonable  market  value 
of  I953.S0  at  the  time  Sheridan  WUllams  con- 
verted the  same.  As  to  these  issues  no  fur> 
ther  inquiry  will  be  made  by  the  trial  conrt. 
Reversed  and  remanded,  with  instructions 
as  above. 

On  Motion  fi>r  Rehearing. 

At  a  previous  day  of  this  term  of  court  this 
canse  was  reversed,  with  instmcUons  to  the 
trial  court,  when  the  case  is  again  called  for 
trial,  to  render  Judgment  for  the  defendants 
Nixon  and  Daniel  and  for  the  plaintlfT 
against  Sheridan  Williams.  Sheridan  Wil- 
liams and  the  appellee  have  filed  motions  for 
rehearing.    Appellant's  motion  Is  overruled. 

The  motion  of  the  appellee,  asking  that  the 
Judgment  of  reversal  as  to  Sheridan  Wil- 
liams be  set  aside  and  the  case  affirmed  as  to 
him,  is  granted.  It  appears  from  an  inspeo- 
tlon  of  the  Judgment  that  the  trial  court  ren- 
dered Judgment  In  favor  of  the  plalntiCF 
against  Sheridan  WIlliamB  for  $953.50,  and 
also  rendered  Judgment  against  Sheridan 
Williams  and  Rnss  Daniel,  Jointly,  for  $700.- 
60.  The  Judgment  of  the  trial  court  In  favor 
of  W.  H.  Davenport  against  Sheridan  Wil- 
liams, in  the  sum  of  $933.60,  Is  In  all  things 
afllrmed.  The  Jncigraent  of  the  trial  court  In 
favor  of  Russ  Daniel  and  Sheridan  Williams 
ftor  $760.50,  In  so  far  as  It  affects  Russ  Dan- 
iel, Is  reversed  and  rendered  In  his  favor, 
and  as  the  liability  of  Sheridan  Williams  on 
the  $780.50  Is  the  same  item  .covered  by  the 
$953.60,  tte  plaintiff  is  protected  In  all  his 
damages  in  affirming  the  Judgment  rendered 
against  Sheridan  Williams.  The  action  of 
the  court  In  rendering  Judgment  In  favor  of 
the  defendant  Nixon  Is  affirmed. 

The  costs  of  this  appeal  are  taxed  one-half 
against  the  appellant,  Sheridan  Williams, 
and  one-half  against  the  appellee,  W.  H. 
Davenport. 


STARK  et  al.  v.  LEONARD  et  aL    (No.  415.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

AprU  28,  1919.    Rehparing  Denied  May  14. 

1919.) 

1.  AnVKKSE  POSSESSIOW   ®=109   —  Removai, 
Frou  Pbemises— Abandonment. 

After  the  acquisition  of  title  by  adverse  pos- 
session, the  fact  that  the  adverse  owner  moves 
from  the  premises  does  not  constitute  an  aban- 
doniii«it  in  law,  nor  work  a  forfeiture  of  the 
title  acquired  as  against  the  former  owner. 

2.  Adverse  Possebsion  «=»114(2)— EvinENCE 
— SumciBNCT. 

In  a  tmit  for  land  where  plaintiffs  set  up  ad- 
verse title,  evidence  htM  sufficient  to  Identify 
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the  parcel  to  which  they  set  up  an  adverse 
claim. 

8.  SiJFVi^TiosB  <J^18(1)  —  Braicr  —  Lo- 
cation or  Land. 
Where  defendants  stipulated  as  to  the  title 
and  location  of  the  land  which  plaintiffs  claim- 
ed to  have  acquired  by  adverse  possession,  they 
cannot  repudiate  the  stipulation  and  defeat  re- 
covery on  the. ground  that  the  land  was  located 
elsewhere,  etc. 

Appeal  from  District  Cooii;  Newton  Coun- 
ty ;    W.  T.  Davis.  Judg& 

Action  by  Loa  Leonard  and  others  against 
W.  H,  Stark  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Holland  &  Holland,  of  Orange,  for  appel- 
lants. 

Wightman,  Hancock  &  Wlgby,  of  Newton, 
for  aro^ees. 

BROOKE,  3.  This  Is  the  second  appeal  In 
this  cause;  the  opinion  on  the  first  appeal 
being  reported  In  196  S.  W.  709.  A  full  un- 
derstanding of  the  case  may  be  better  had, 
perhaps,  by  referring  to  the  above-styled 
cause. 

One  Dick  Holmes,  the  father  of  Lou  Leon- 
ard, about  1871,  bought  what  was  then 
known  as  the  Joe  Hardy  place  and  gave  it  to 
his  daughter  Lou.  At  that  time  the  place 
was  supposed  to  be  public  land,  and  Joe 
Hardy  had  made  a  small  improvement  on  it, 
with  the  view  of  purchasing  it  from  the  state. 
After  Dick  Holmes  purchased  the  place  he  bad 
the  same  surveyed  by  the  county  surveyor, 
upon  his  application  to  pnrchase  from  the 
state.  At  this  time  his  daughter  Lou  was 
living  In  the  Joe  Hardy  house  with  her  for- 
mer husband.  After  this  survey-  was  made  for 
Holmes,  the  place  was  known  as  the  Richard 
Holmes  survey,  nnder  which  name  Dick 
Holmes  rendered  it  for  taxes  and  paid  taxes 
on  It  for  a  long  number  of  years.  Dick 
Holmes  gave  his  daughter  Mazle  a  home  on 
this  land,  but  she  never  lived  on  it,  and  he 
also  gave  his  son  Will  Holmes  a  part  of  the 
land,  and  he  lived  on  his  place,  about  300 
yards  from  the  Hardy  place,  until  he  died. 
These  various  gifts  were  verbal.  Lou  Leon- 
ard went  upon  the  land  with  hor  present  bus- 
band,  Levi,  in  1881,  and  lived  there  with  him 
until  1888,  when  they  left.  After  living  at 
various  places;  they  finally  pre-empted  a 
piece  of  land  in  1896,  where  they  have  since 
lived. 

The  land  known  as  the  Richard  Holmes 
survey  embraced  within  Its  boundaries  about 
20  acres  of  public  land,  about  80  acres  of  the 
McGee  league  not  In  conflict  with  any  other 
survey,  about  40  acres  of  the  McGee  league 
covered  by  the  McWUllams  survey  in  con- 
flict, and  about  tiO  acres  of  the  McWillianis 
survey  not  in  oonfiict  with  the  McGee,  mak- 
ing 160  acres  In  all,  and  the  judgment  from 
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which  this  appeal  la  perfected  is  lor  all  of 
the  lacd. 

The  first  assignment  of  error  made  by  ap- 
pellants complains  of  the  action  of  the  court 
in  refusing  the  request  of  defendants  for  a 
peremptory  instruction  to  the  Jury  to  return 
a  verdict  In  their  favor,  as  shown  by  their 
bill  of  exceptions  No.  1.  Under  this  assign- 
ment is  this  proposition: 

"Where  the  only  possession  of  land  is  shown 
to  have  been  held  under  the  claim  of  another 
who  asserts  no  title  in  himself,  the  limitation 
claim  is  not  available,  and  the  occupancy  of 
appellees,  being  under  a  claim  of  ownership  in 
Richard  Holmes,  is  not  such  adverse  posses- 
sion in  them  as  to  ripen  into  a  limitation  title 
in  their  favor." 

The  case  was  submitted  to  the  Jury  on  spe- 
cial issues,  as  follows : 

"Question  No.  1.  Did  the  plaintiffs  Lou 
Leonard  and  Levi  Leonard,  or  either  of  them, 
either  in  person  or  through  tenants,  have  peace- 
able and  adverse  possession  of  the  land  in  con- 
troversy, cultivating,  using,  or  enjoying  the 
same  for  a  period  of  ten  consecutive  years  be- 
fore the  Sling  of  this  suit?  ITou  will  answer 
this  question  Tea'  or  'No'  as  yon  may  find  the 
fact  to  be. 

"Question  No.  i.  Was  the  posseasion  of  the 
plaintiffs  by  themselves  or  through  tenants,  if 
any,  of  such  a  nature  and  character  as  to  put 
a  reasonably  prudent  person  on  notice  that  the 
plaintiffs  were  occupying  said  land  and  claiming 
100  acres  thereof?  You  will  answer  this  ques- 
tion 'Yes'  or  'No'  as  you  may  determine  from 
the  evidence. 

"Question  No.  8.  Do  you  believe  from  tie 
evidence  that  Richard  Holmes  claimed  the  land 
sued  for  while  rendering  the  same  for  taxes? 
You  will  answer  this  question  'Yes'  or  'No'  as 
you  may  find  the  fact  to  l>e." 

To  question  No.  1  the  Jury  answered  "Yes"; 
to  No.  2  "Yes" ;  and  to  No.  8  "No."  There- 
fore by  these  findings  the  Jury  found  that 
Lou  Leonard  and  her  husband,  either  one  or 
both,  had  adverse  possession,  cultivation,  use, 
and  enjoyment  of  the  same  for  a  period  of 
ten  years  before  the  filing  of  this  suit,  and 
that  the  nature  and  character  of  the  posses- 
sion was  sufficient  to  put  a  reasonably  pru- 
dent person  on  notice  that  the  plaintiffs  were 
occupying  said  land,  claiming  160  acres 
thereof,  and  that  Richard  Holmes  did  not 
claim  the  land  sued  for  while  rendering  the 
same^for  taxes.  Therefore  these  findings  of 
the  Jury  answer  the  contention  of  apiiellants, 
and  we  hold  that  the  evidence  is  sufficient  to 
sustain  the  findings  of  the  Jury. 

The  second  and  third  assignments  are : 

(a)  "The  court  erred  in  rendering  jadgment 
for  plaintiffs  for  the  land  sued  for  upon  the  ver- 
dict of  the  jury  because  by  the  verdict  of  the 
jury  it  was  established  that  plaintiffs  asserted 
claim  to  a  specific  tract  ot  land  not  identified 
by  any  evidence  as  being  the  land  sued  for." 

(b)  "The  court  erred  in  submitting  to  the 
Jory  question  No.  1  because  the  undisputed  ev- 
idence shows  that  any  claim  asserted  by  plain- 


tiffs to  any  land  during  thdr  period  of  occu- 
pancy was  to  a  specific  survey  located  by  metes 
and  Iraunds,  and  not  identified  by  any  evidence 
as  l>eing  the  land  sued  for." 

The  following  agreement  as  to  title  was 
made  by  the  parties  to  this  suit : 

"It  is  agreed  by  the  parties  plaintiff  and  de- 
fendant that  plaintiffs  claim  the  land  sued  for 
by  virtue  of  the  statutes  of  limitation  as  shown 
by  their  petition,  and  do  not  claim  to  have  any 
record  or  paper  title  thereto,  but  their  sole 
claim  thereto  rests  upon  occupancy  under  the 
statutes  of  limitation  as  stated. 

"(2)  Defendants  own  the  land  (subject  to 
plaintiffs'  title  by  limitation)  and  claim  the 
same  by  regular  chain  of  conveyances  from  the 
sovereignty  to  themselves,  and  the  record  title 
thereto  is  perfect  in  said  defendants,  said  land 
having  been  patented  or  granted  by  the  state 
of  Texas  prior  to  the  year  1860  to  John  Mc- 
Gce,  and  that  defendants  would  be  entitled  to 
recover  and  hold  the  same  unless  defeated  in 
their  claim  by  the  plaintiffs'  claim  of  title  by 
limitation,  and  no  proof  of  such  record  title 
shall  be  required  on  the  trial  of  thia  cause." 

The  proposition  under  the  second  assign- 
ment is  that,  where  a  claim  is  made  to  a  spe- 
cific tract  of  land  while  being  occupied,  the 
limitation  title  is  confined  to  the  specific 
land,  and  a  failure  to  identify  the  particular 
land  claimed  constitutes  a  failure  to  make 
out  a  case  entitling  the  claimant  to  recover. 

It  is  argued  that  plaintiffs'  possession  of 
laud  was  under  a  claim  to  a  specific  tract  as 
surveyed  for  them  by  the  surveyor  Nations, 
and  if  they  could  recover  under  the  limita- 
tion statutes  any  land,  it  would  be  the  land 
claimed,  and  a  failure  to  identify  the  land 
claimed  as  being  the  land  sued  for  would  de- 
feat a  recovery. 

The  Jury  found  that  Richard  Holmes  lived 
on  the  land  from  1872  to  1881,  and  that  at 
the  time  Richard  Holmes  purchased  said  land 
he  gave  It  to  his  daughter  Lou,  one  of  the 
appellees;  that  appellee  Lou  Leonard  lived 
on  the  land  from  1872  until  1888,  and  that 
appellee  and  Levi  Leonard  lived  on  the  land 
from  1881  to  1888 ;  that  appellees,  in  person 
or  by  tenants,  have  had  adverse  and  peace- 
able use  of  the  land  in  controversy  for  a  peri- 
od of  ten  consecutive  years  before  this  suit 
was  filed ;  that  the  possession  of  the  land  by 
appellees  was  of  such  nature  and  character 
as  to  constitute  notice  that  they  were  claim- 
ing 160  acres.  Api>eilee  Lou  Leonard  testi- 
fied to  the  following:  That  she  and  Dan 
Foster  married  in  the  fall  and  made  one  crop 
on  the  Chas.  Holmes  place  and  then  moved 
onto  the  laud  in  controversy;  that  her  fa- 
ther, Richard  Holmes,  bought  the  land  in 
controversy  from  Joe  Hardy;  that  the  land 
in  controversy  in  this  suit  Is  known  aa  the 
Joe  Hardy  tract  of  160  acres ;  that  she  with 
her  father  moved  on  this  land  the  year  after 
her  marriage ;  that  she  resided  on  the  place 
two  or  three  months  and  moved  to  the  Dave 
McWililams  place  near  the  land,  leaving  her 
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father  and  mother  living  In  the  house  on  the 
land  In  controversy;  that  this  McWUUama 
place  was  then  owned  by  her  father;  that 
her  father  had  Mr.  Nations  to  run  It  out  for 
her  some  40-odd  years  ago. 

It  was  further  testified  that  about  1872 
one  B.  Z.  Powell  went  with  Richard  Holmes, 
the  father  of  appellee  Lou  Leonard,  onto  the 
Joe  Hardy  tract;  that  Blchard  Holmes 
showed  him  the  lines  and  corners  of  the  160 
acres  that  he  purchased  from  Joe  Hardy; 
that  he  went  aronnd  these  same  lines  of  the 
Joe  Hardy  tract  with  Joe  McDonald  and  oth- 
ers for  the  purpose  of  showing  them  the  lines 
of  the  Joe  Hardy  tract  that  Dick  Holmes 
claimed;  that  they  found  the  lines  on  the 
ground  and  two  of  the  corners  that  bad 
been  shown  to  him  by  Holmes,  which  lines  of 
the  Hardy  tract  Included  all  of  the  Improve- 
ments. 

The  testimony  of  Lou  Leonard  showed  that 
her  father,  Richard  Holmes,  died  before  the 
filing  of  this  suit,  but  that  her  mother,  Cyn- 
thia Holmes,  died  after  the  filing  hereof; 
that  they  died  Intestate,'  leaving  only  three 
children,  the  appellee  Lou  Leonard,  Masie 
Holmes,  and  Will  Holmes.  Said  Oynthla 
and  Mazle  Holmes  on  February  28,  1916,  by 
duly  recorded  deed,  conveyed  to  appellees  all 
of  their  right,  title,  and  Interest  In  said  Joe 
Hardy  survey  Involved  In  this  cause.  On 
February  2,  1915,  said  WUl  Holmes  conveyed 
to  the  appellee  Lou  Leonard  all  of  his  right, 
title,  and  interest  in  said  Joe  Hardy  survey 
by  duly  recorded  deed. 

[1,  2]  The  evidence  shows  that  the  particu- 
lar land  involved  In  this  suit  Is  the  Identical 
tract  that  was  surveyed  out  by  Nations,  and 
Is  the  Identical  tract  which  the  appellees 
claim  In  this  suit.  There  was  no  abandon- 
ment of  the  possession  or  claim,  bat  such 
possession  was  adverse  and  matured  under 
the  ten-year  statute  of  limitation.  It  Is  a 
well-settled  rule  of  law  that,  after  the  acqui- 
sition of  title  under  the  statutes  of  limita- 
tion, the  mere  moving  from  the  premises  does 
not  constitute  an  abandonment  In  law,  nor 
does  same  work  a  forfeiture  of  title  acquired 
as  against  the  former  owner  thereof. 

By  the  agreement  In  this  cause  the  appel- 
lants are  precluded  from  claiming  that  any 
of  the  land  In  controversy  was  public  domain. 
There  Is  no  merit  In  said  second  and  third 
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assignments,  and  lo  our  opinion  the  same 
should  be  overruled. 

The  fourth  assignment  of  error  Is  as  fol- 
lows: 

"The  court  erred  in  rendering  judgment  for 
the  plaintifb  for  the  land  sued  for  because  it 
was  shown  by  the  undisputed  evideztce  that  a 
portion  of  the  land  was  public  domain  during 
all  of  the  period  of  occupancy  of  the  plaintiff 
and  during  such  time  belonged  to  the  state  of 
Texas,  and  couM  not  be  acquired  under  the 
statutes  of  limitation,  and  there  was  no  evi- 
dence to  show  what  portion  of  said  land  was 
such  public  domain." 

We  have  discussed  this  assignment,  and 
In  our  judgment  there  Is  no  merit  in  the 
game,  and  It  Is  overruled. 

The  fifth  assignment  Is ; 

"OThe  court  erred  in  rendering  judgment  for 
the  plaintiffs  for  the  land  sued  for  because  it  is 
shown  by  the  undisputed  evidence  that  a  portion 
of  same  is  on  the  David  McWilliams  smrvey,  a 
survey  older  than  the  surve,''  under  which  plain' 
tiffs  claim,  and  that  during  the  period  of  occu- 
pancy by  plaintiffs  said  David  McWilliams  sur- 
vey was  in  the  actual  possession  of  the  claim- 
ant and  owner  thereof,  amd  it  is  not  shown  what 
portion  of  said  McWilKams  survey  was  in  the 
actual  possession  of  plaintifb  or  the  extent  of 
the  conflict  between  said  surveys." 

[3]'  By  the  agreement  of  appellees  the  laud 
In  controversy  was  patented  in  1860.  The 
rule  is  that  parties  are  bound  by  agueemeuts, 
and  that,  where  a  party  to  a  cause,  by  agree- 
ment or  otherwise,  invites  a  finding  as  to  a 
particular  fact,  he  cannot  complain  that  such 
finding  is  made.  The  appellants  agreed  that 
all  of  the  land  in  controversy  was  on  the  Mc- 
Gee  league,  and  they  are  precluded  by  that 
agreement  from  claiming  that  the  south  part 
of  the  Joe  Hardy  tract  extended  a  short  dis- 
tance south  of  the  McGee. 

We  have  for  the  second  time  carefully  gone 
over  the  statement  of  facts  and  the  assign- 
ments of  error  in  this  cause.  The  court  sub- 
mitted the  cause  on  special  Issues,  which 
were  found  In  favor  of  appellees.  A  thor- 
ough consideration  of  the  record  leads  us  to 
the  conclusion  that  no  error  has  been  com- 
mitted, and  that  in  all  things  Justice  has 
been  done. 

The  cause  is  affirmed. 
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EVANS  V.  McKAT,     (No.  8018.) 

(Court   of    Civil    Appeals    of   Texas.      Dallas. 

April  12,  1019.     Rehearing  Denied 

May  31,  1919.) 

1.  LaBEL  AND  SlANDEB  4s»S&~LlBEIr-Fl.EA]>- 
INQ. 

A  libel  suit  being  based  on  language  or  its 
equivalent,  a  complaint  shonld  put  the  court  in 
possession  of  the  libelous  matter  published,  so 
as  to  enable  court  to  determine  whether  words 
are  actionable,  and  that  defendant  may  be  ad- 
vised concerning  exact  charges  he  will  be  called 
upon,  to  meet. 

2.  IiIBEI.  AND  Slandeb  <S=985— Libel— Plead- 
IN  0 — Stjfficknct. 

Allegation  in  complaint  that  defendant  pub- 
lished and  delivered  to  plaintiff's  employer  a 
statement  in  writing  wherein  defendant  alleged 
and  stated  that  she  "had  an  assignment  of 
wages  and  power  of  attorney  on  him,  the  plain- 
tiff, to  the  extent  of  $12,  providing  for  an  at- 
torney's fee  of  $10  additional,"  sufficiently  dis- 
closed a  libel  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  6505;  the  rule  as  to  pleading 
being  satisfied  with  any  allegation  that  discloses 
the  very  language  used,  whether  purporting  to 
be  quoted  from  the  writing  or  not. 

3.  Masteb  and  Sebvant  ®=>341— Intebfeb- 
ENCE  WITH  Relation  bt  Third  Pebson— 

PBOCtTBINO    SeBVANT'B    DISCHABOE. 

Where  one  knowingly  induces  a  master  to 
break  his  contract  with  his  servant,  the  servant 
has  a  right  of  action  against  the  one  bo  causing 
the  breach  for  any  damages  resulting. 

4.  Masteb  and  Sebvant  «=»341— Intebfeb- 
ence  with  Relation  bt  Thibd  Pebson— 
Dauaqes  to  Sebvant  by  Pbocubeuent  of 
Dischaboe. 

The  fact  that  an  employe's  contract  is  from 
month  to  month  does  not  preclude  recovery  of 
damages  from  one  who  wrongfolly  procured  his 
discharge. 

5.  IiIBel  and  Slandeb  ^=>)0(6)— Iabel^No- 
tick  to  euploteb. 

It  is  not  libelous  for  one  who  is  the  owner 
of  the  assignment  of  another's  wages  to  give  no- 
tice of  that  fact  to  the  master,  but,  if  at  the 
time  notice  is  given  the  debt  which  the  assign- 
ment secures  had  been  paid,  and  it  is  malicious- 
ly claimed  that  it  has  not,  the  one  giving  notice 
is  liable  for  such  damages  as  proximately  result 
from  the  unlawful  act. 

6.  Libel  and  Slandeb  «=381  —  Pleadino — 
Matebialitt. 

In  an  action  against  one  who  had  caused 
the  discharge  of  plaintiff  from  his  employment 
by  faUsely  and  maliciously  giving  notice  to  the 
employer  that  she  had  an  assignment  of  plain- 
tiff's wages,  allegations  that  defendant  was  en- 
gaged in  conducting  a  usury  business  in  the 
name  of  the  M.  Co.,  of  which  defendant  was 
sole  owner,  but  which  defendant,  in  order  to 
avoid  the  law  and  its  penalties,  falsely  claimed 
was  owned  by  a  nonresident,  were  proper  and 
material  where  defendant  was  sought  to  be  held 


liable  for  acta  done  by  the  loan  company  a«  her 
agent 

7.  Libel  and  Slandeb  ®=»8&— Libei/— Flead- 
iNQ— Dauaqes. 

In  an  action  for  damages  on  account  of  dis- 
charge occasioned  by  defendant  falsely  and  ma- 
liciously sending  written  notice  to  plaintiffs 
employer  that  defendant  had  an  assignment  of 
plaintiff's  wages,  allegations  that  defendant  was 
engaged  in  making  short-time  wage  loans  upon 
which  she  collected  in  violation  of  law  from  20 
to  SO  per  cent  interest  per  month  and  was  as- 
sisted in  that  respect  by  various  agents  for 
whose  acts  she  was  responsible,  and  that  one  of 
her  means  for  extorting  usurious  interest  was 
to  notify  employers,  particularly  the  employer 
of  plaintiff,  that  she  had  an  assignment  of  the 
wages  of  the  employ^,  were  proper  and  material 
as  tending  to  show  the  degree  and  deliberate- 
ness  of  the  act ;  the  petition  containing  a  pray- 
er for  exemplary  damages. 

8.  LaBEL  AND  Slandeb  4=988  —  Plkadiro -^ 
Dauaoeb. 

In  an  action  for  damages  in  that  plaintiff 
was  discharged  from  his  employment  by  reason 
of  a  notice  sent  by  defendant  to  hia  employer 
falsely  claiming  he  was  indebted  to  defendant 
allegations  that  as  a  result  of  soch  discharge  he 
was  exposed  to  public  hatred,  contempt,  and 
ridicule,  and  his  reputetion  for  honesty  and  in- 
tegrity impaired,  and  he  was  for  many  years  pre- 
vented from  securing  other  employment  which 
was  of  special  value  to  him  at  that  time  becausa 
of  his  wife's  illness,  and  that  as  a  result  of  such 
libelous  statement  to  his  employer  and  his  subse- 
quent discharge  and  the  bringing  into  question 
his  reputation  for  honesty  and  integrity  and  the 
fact  that  he  would  be  confronted  with  and  forced 
to  disdose  such  facts  when  seeking  employment 
in  the  futuit,  he  suffered  much  chagrin,  humili- 
ation, distress  of  mind,  mental  pain,  and  agony, 
were  a  sufficient  basis  for  the  recovery  of  dam- 
ages. 

9.  LiBKL  AHD   8lA1ID*B  «S>88,   US— LiBKL— 

"Genebal  Dakaqes." 
In  the  law  of  libel,  general  damages  are 
those  which  naturally,  proximately  and  neces- 
sarily result  from  publishing  the  libel,  and  are 
recoverable  under  a  general  averment;  the  ele- 
ments of  such  damages  being  injury  to  character, 
or  reputation,  feelings,  mental  suffering  and 
anguish,  and  other  like  wrongs  or  injuries  in- 
capable of  money  valuation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Damages.] 

10.  Dauaqes   4=>87(1)  —  "EzEunAST   Dav- 

AQES." 

"Exemplary  damages"  are  awarded  as  mat- 
ter of  sound  public  policy  in  punishment  of  the 
guilty  one  for  malicious  acts,  and  not  as  com- 
pensation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Exem- 
plary Damages.] 

11.  Damages  €=>gi(l)— Ezekflabt  Dakaoks 
-"Malicious." 

In  the  law  relating  to  exemplary  damages, 
any  unlawful  act  done  willfully  and  purposely 
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to  the  iojtiTf  of  another  b  In  a  legal  sense,  as 
against  tiiat  person,  "malidous." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mali- 
cious.] 

12.  Libel  and  Siju(deb  «=95—IiiBKt.  — Im- 
plied Malice. 

In  cases  founded  on  libelous  publication,  the 
jury  may  infer  the  existence  of  malice  from  ab- 
sence of  probable  cause  for  making  the  publica- 
tion, or  from  evidence  of  express  malice. 

13.  IiIBEL    AND    SlaNDES    $=s120(2)— LlBEIr^ 
EXEMFLABT    DAUAOSS— MALICJB. 

An  employ^  who  was  discharged  from  bis 
employment  by  reason  of  defendant  falsely  and 
maliciously  notifying  the  employer  that  the  em- 
pIoy£  owed  her  a  debt  and  that  she  had  an  as- 
signment of  his  wages  was  pifoperly  allowed  ex- 
emplary damages. 

14.  JUDOKENT  €=3744 — Mattebs  Deteruined 
— Patvent  of  Debt  Befobe  Notice  or  As- 

BIONUENT. 
In  an  action  by  an  employ^  discharged  from 
his  employment  by  reason  of  a  false  and  ma- 
licious notice  by  defendant  to  his  employer  that 
plaintiff  owed  defeadant  a  debt  and  that  she 
had  an  assignment  of  plaintiff's  wages,  a  judg- 
ment, in  a  prior  action  by  the  plaintiff  against 
the  employer  and  defendant  for  his  wages  and 
to  cancel  the  assignment  of  wages,  adjudging 
that  the  debt  had  been  paid  before  notice  of  the 
assignment  to  the  employer  was  given,  was  ad- 
missible in  evidence  to  prove  such  fact. 

15.  Judgment  «=j744— Bes  Jtjdicata— Issues 
Detebmined— Payment  of  Debt. 

A  judgment  in  an  action  by  plaintiff  against 
a  railroad  and  defendant  to  recover  wages  and 
to  cancel  an  assignment  of  the  wages  to  the  in- 
dividual defendant,  adjudging  that  the  debt  to 
defendant  had  been'  paid  prior  to  notice  to  the 
railroad  of  the  assignment  of  the  wages,  was  res 
judicata  in  an  action  by  plaintiff  against  de- 
fendant for  damages  on  account  of  his  discharge 
from  employment,  occasioned  by  defeadant  false- 
ly and  maliciously  notifying  the  railroad  that 
plaintiff  owed  defendant  a  debt,  and  that  de- 
fendant had  an  assignment  of  plaintiff's  wages. 

16.  Judgment  «=>713(1)— Natube  of— "Res 
Judicata." 

Bcs  judicata  is  but  the  assertion  in  a  pend- 
ing suit  that  some  legal  or  equitable  issue  there 
presented  has  been  decided  by  some  other  court 
of  competent  jurisdiction  and  is  as  a  conse- 
quence a  bar  to  again  litigate. 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Res  Ad- 
Judioata.1 

17.  Judokent  ^s>540— Res  Judicata— Iden- 
tity OF  Pabties  and  Causes. 

In  order  for  a  second  suit  upon  the  same 
canse  of  action  to  be  barred  under  the  doctrine 
of  res  judicata,  there  must  be  identity  in  the 
thing  sued  for  in  the  cause  of  action,  in  the 
persons  and  parties,  and  in  the  quality  in  the 
persons  for  or  against  whom  the  daim  is  made. 

18.  Judgment  «=»584,  634— Res  Judicata— 
Same  and  Different  Causes  of  Action. 

There  is  a  difference  between  the  effect  of  a 
judgment  as  a  bar  against  the  prosecution  of  a 


second  suit  on  the  same  claim  or  demand  and 
its  effect  as  a  bar  in  another  action  between 
the  same  parties  upon  a  different  claim  or  de- 
mand ;  as  in  the  former  case  the  judgment  con- 
stitutes an  absolute  bar  to  a  subsequent  action, 
while  in  an  actiiHi  between  the  same  parties 
upon  a  different  daim  or  demand  the  judgment 
in  the  former  action  operates  only  as  an  estop- 
pel as  to  those  matters  in  issue  or  points  con- 
troverted upon  the  determination  of  which  the 
finding  or  verdict  was  rendered. 

18.  Judgment   «s>486(1)  —  Collatebal   At- 
tack. 
A  void  judgment  may  be  collaterally  at- 
tacked. 

20.  Judgment  $=9576(1)  —  Bbbonboub  Judg- 
ments—Res  Judicata. 

An  erroneous  judgment  is  not  void,  and,  un- 
less appealed  from,  remains  in  force,  and  any 
error  or  irregularity  therein  does  not  lessen  its 
effect  as  a  bar  to  further  suits  upon  the  same 
cause  of  action. 

21.  Judgment  <&=>S01— Gollatebal  Attack— 
Ebbobb. 

Where  a  court  of  general  jurisdiction,  in 
the  ezerdse  of  its  ordinary  jndidal  function, 
renders  a  judgment  in  a  cauae  in  which  it  has 
jurisdiction  over  the  person  of  the  defendant 
and  the  subject-matter  of  the  controversy,  such 
judgment  is  never  void,  no  matter  how  erro- 
neous it  may  appear  to  be  from  the  face  of  the 
record  or  otherwise. 

22.  Judgment  «=>731— Matteb  Adjudicated 
— Pbesumption. 

Where  the  pleadings  upon  which  trial  was 
had  put  in  issue  plaintiff's  right  to  recover  upon 
two  causes  of  action,  and  judgment  awarded 
him  a  recovery  upon  one  and  was  silent  as  to 
the  other,  such  judgment  is  prima  facie  an  ad- 
judication that  he  was  not  entitled  to  recover 
upon  such  other  canse  of  action. 

23.  JuDGitENT  ®=>741— Conclusiveness— IN- 

FEBBNCES. 

In  action  to  recover  usurious  interest  paid 
and  exacted  and  to  cancel  an  assignment  of 
wages  on  the  ground  that  the  debt  had  been 
paid,  a  judgment  only  canceling  the  assignment 
was  prima  fade  an  adjudication  that  plaintiff 
was  not  entiUed  to  recover  the  alleged  usurious 
interest. 

24.  Judgment   «=>725(6)— Bm    Judicata  — 
Mattebs  Necebsabily  Decided. 

In  an  action  against  plaintiff's  employer  and 
defendant  for -wages  and  cancellation  of  an  as- 
signment of  wages  to  defendant,  it  being  al- 
leged that  the  debt  to  defendant  was  paid  prior 
to  notice  to  the  employer  of  the  assignment,  a 
judgment  for  plaintiff  for  wages  and  a  cancella- 
tion of  the  assignment  necessarily  included  a 
finding  that  the  debt  had  been  paid  to  defend- 
ant and  the  assignment  canceled  prior  to  the 
date  notice  wag  given  the  employer,  and  the 
judgment  was  admissible  in  itnother  action  by 
plaintiff  against  the  defendant  to  show  such 
fact. 

26.  Principal  Ai!fD  Agent  «=>163(1)— "Rati- 
fication." 
"Ratification"  is  the  election  by  one  to  ac- 
cept an  act  or  contract  previously  done  or  en- 
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tered  into  in  Ms  bebaU  by  another  who  had  at 
the  time  no  authority  to  do  the  act  or  make 
the  contract  in  his  behalf. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ratifica- 
tion.] 

26.  Pkincipai,  and  Aoent  <S=s>  168(2)— Ratifi- 
cation. 

Where  one  sued  his  employer  for  wages,  and 
employer  set  up  defense  that  wages  had  been 
assigned  to  defendant,  and  defendant,  who  was 
also  sued  for  alleged  usurious  interest  and  to 
cancel  the  assignment,  appeared  and  filed  the 
assignment,  she  thereby  ratified  the  unauthor- 
ized act  of  another  in  giving  notice  of  such  as- 
signment to  the  employer,  and  was  bound  there- 
by in  an  action  by  plaintiff  for  damages  for  dis- 
charge from  employment  by  reason  of  such  no- 
tice of  assignment 

27.  Pbincipal  and  Aobnt  ®=3l76(l)— Rati- 
fication—Effect. 

Where  one  ratifies  the  unauthorized  act  of 
another  in  bis  behalf,  the  legal  consequences  of 
the  act  follow  as  a  matter  of  course. 

2S.  Evidence  <S=>121(2)— Rxs  Gbstjc 

In  an  action  by  an  employ^  for  damages 
for  discharge  occasioned  by  defendant  falsely 
and  maliciously  notifying  the  employer  that 
plaintiff  owed  her  a  debt,  and  that  she  had  an 
assignment  of  his  wages,  plaintiff  could  testify 
that  the  employer's  agents  notified  him  at  the 
time  of  his  discharge  that  he  was  discharged 
because  a  loan  company  had  given  notice  that 
it  held  an  assignment  of  his  wages,  being  a  part 
of  the  res  gestae  incidental  to  and  explanatory 
of  plaintiff's  claim  that  the  railroad  company 
discharged  him  because  of  the  giving  of  the  false 
notice. 

29.  Evidence  «s>118— Res  Oesta. 

The  tendency  of  the  courts  is  to  extend  rath- 
er than  barrow  the  scope  of  the  rule  admitting 
otherwise  hearsay  matter  as  res  gestie. 

30.  Affkai.  and  Ekbob  «=>  1060(1)— Habiocebs 

BbbOB— MlSCONDUC*  OF  COUNSEU 
Impertinent  remarks  of  counsel  will  not  be 
held  reversible  error,  although  it  prejudices  the 
jury  and  increases  the  verdict,  where  no  com- 
plaint was  made  as  to  the  size  of  the  verdict, 
and  liability  was  established  by  other  testimony. 

31.  Trial  €=93o2(l)— Special  Issues— Invad- 
ing Pbovincb  of  Jubt. 

The  submission  of  a  special  issue  inquir- 
ing of  the  jury  whether  one  C.  filed  notice  with 
plaintiff's  employer  claiming  that  defendant  had 
an  assignment  of  plaintiff's  wages  was  not  er- 
roneous as  depriving  defendant  of  the  right 
to  have  the  jury  decide  whether  C.  was  the  au- 
thorized agent  of  defendant,  as  it  did  not  pre- 
vent defendant  from  requesting  the  court  to 
submit  the  questi<»  of  C.'s  agency. 

82.  Appeal  and  Ebbob  (S=9l062(l)  —  Habu- 
LESS  Ebbob — Submission  of  Issues. 
In  an  action  for  damages  based  on  wrongful 
acts  of  defendant's  alleged  agent,  submission  of 
issue  which  deprived  defendant  of  the  right  to 
have  the  jury  decide  whether  such  other  per- 
son was  the  authorized  agent  of  defendant  was 


harmless  and  immaterial,  where  it  was  estab- 
lished that  defendant  ratified  and  adopted  such 
third  per8<»'s  wrongful  act. 

33.  Tbial  «=3352(Q)  —  Special   Ibsuk  — Em- 

BBACINQ  MOBE  THAN  ONE  PROPOSITION. 

Financial  injury  and  mental  suffering  are 
both  elements  of  actual  damages,  the  first  being 
classified  as  special  and  the  second  as  general 
damages,  and  hence  a  special  issue  inquiring  of 
the  jury  whether  plaintiff  sustained  "any  finan- 
cial injury  or  mental  suffering"  was  not  errone- 
ous on  ground  that  financial  injury  and  mental 
suffering  were  distinct  elements  of  damages  and 
should  have  been  separately  submitted. 

84.   LiBKL    AND    SLANDEB    <8=»4,    5  — tilBEL  — 

"Malice  in  Law"— "Malice  in  Fact." 
In  actions  for  libel,  there  are  two  kinds  of 
malice,  "malice  in  law"  and  "malice  in  fact," 
or  "express  malice,"  malice  in  law  arising  in 
cases  where  the  words  uttered  are  presumed  in 
law  to  be  malidons. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Malice  in  Fact;    Malice  in  Iaw.] 

36.  Libel  and  Slandeb  4=34— Libbl— Ex- 
FRKss  Matjce. 
Where  words  uttered  are  not  actionable  per 
se  or  presumptively  libelous,  it  becomes  neces- 
sary to  prove  express  malice  or  that  the  alleged 
libelous  matter  was  published  in  reckleas  dis- 
regard of  plaintiff's  rights  and  in  a  spirit  of  in- 
difference concerning  the  injury  which  it  might 
inflict. 

Appeal  from  District  Ooort,  Dallas  County; 
Kenneth  Foree^  Judge. 

Action  by  R.  L  McKay  against  B.  Evans. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  L.  Crawford,  Bern  Wilson,  and  Ellis  P. 
House,  all  of  Dallas,  for  appellant. 

Geo.  Clifton  Eldwards  and  Carden,  Starling, 
Garden,  Hemphill  &  Wallace,  all  of  Dallas, 
for  appellee 

RASBUBfT,  3.  Appellee  sued  app^ant,  al- 
leging that  she  was  engaj^d  in  lending  money 
at  usurions  and  oppressive  rates  of  interest 
in  the  name  of  the  Model  Loan  Company, 
which  she  pretended  was  owned  by  another, 
to  recover  actual  and  exemplary  damages 
charged  to  have  been  the  result  of  appellee's 
discharge  from  the  service  of  the  Houston  dc 
Texas  Central  Railroad  Company  through 
the  wrongful,  fraudulent,  and  malicious  con- 
duct of  appellant  and  her  agents.  Appellee, 
as  basis  for  his  suit,  allied  that,  while  appel- 
lee was  employed  by  said  railroad  company, 
and  while  said  company  had  in  force  a  rule 
that  any  employ^  who  assigned  his  salary 
would  at  once  be  discharged  from  Its  service, 
appellant,  with  knowledge  thereof,  wrongful- 
ly, willfully,  maliciously,  in  wanton  disregard 
of  appellee's  rights,  and  for  the  purpose  of 
effecting  his  discharge,  notified  the  railroad 
company  in  writing  that  she  held  an  assign- 
ment of  appellee's  salary,  coupled  with  power 
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Of  attorney  to  collect  same,  and  falsely  claim- 1  on  Mm,  the  plaintiff,  to  the  extent  of  |12, 
ed  that  appellee  was  Indebted  to  her  in  the  \  providing  for  an  attorney's  fee  of  $10  addl- 


snm  of  $22,  in  consequence  of  which  he  was 
discharged  from  the  service  of  the  railroad 
company  and  the  wage  then  due  him  with- 
held. Appellant,  after  many  exceptions,  on 
some  of  which  the  action  of  the  court  Is  to 
be  considered  In  this  opinion  on  the  merits, 
denied  ownership  of  Model  Loan  Company, 
alleging  that  she  was  merely  an  employ^  of 
that  concern,  but  that  appellee  did  owe  her 
$22  and  did  execute  and  deliver  to  her  in 
security  thereof  an  assignment  of  his  salary, 
coupled  with  iwwer  of  attorney  to  collect, 
but  that  she  never  gave  the  notice  of  that 
fact  to  the  railroad  company  or  authorized  It 
.  or  ratified  the  act  of  any  person  In  so  doing, 
either  In  her  name  or  In  the  name  of  the 
Model  Loan  Company,  and  was  guilty  of  no 
act  tending  to  Injure  appeQee.  There  was 
trial  to  jury,  to  whom  the  Issues  of  fact  were 
referred  for  special  verdict  In  form  of  the 
usual  Interrogatories,  upon  the  answers  to 
which  Judgment  was  awarded  appellee  for 
$1,400  actual,  and  $2,800  exemplary  damages. 
From  that  judgment  this  appeal  is  pros- 
ecnted. 

We  make  no  general  statement  of  the 
pleading  and  the  facts  for  the  reason  that  to 
do  so  wcrnld  result,  as  to  the  pleading,  in  un- 
necessary duplication,  since  there  are  nu- 
merous asBlgnmentB,  often  repeated,  attack- 
ing the  pleading  which  must  be  considered, 
and,  as  to  the  facts,  for  the  reason  that  the 
sufficiency  of  the  evidence  as  a  whole  to  sus- 
tain the  verdict  is  not  challenged,  though  as 
to  certain  Issues  that  claim  Is  made,  in  which 
cases  we  will  review  the  evidence  to  the  ex- 
tent required.  Counsel  on  each  side  of  the 
controversy  frankly  admit  that  the  issues  are 
simple  and  few,  one  of  them  declaring  that 
the  real  Issues  are  but  four,  yet  counsel  for 
appellant  present  57  assignments  of  error, 
many  of  them  repetitions,  in  a  printed  brief 
of  196  pages,  which  are  met  seriatim  by  as 
many  counter  propositions  by  counsel  f&r  ap- 
pellee in  a  printed  brief  of  141  pages.  To 
follow  the  manner  of  presenting  the  case  in 
the  briefs  would  extend  this  opinion  to  a 
length  beyond  toleration,  which  as  a  con- 
sequence makes  It  necessary  for  us  to  segre- 
gate the  Issues  as  such  from  the  assignments 
and  perform  the  work  imposed  by  the  rules 
upon  counsel. 

[f,  I]  Appellant  first  assigns  as  error  the 
action  of  the  court  in  overruling  her  general 
demurrer;  the  precise  point  being  that  the 
petition  was  Insufllclent  because  It  did  not 
set  out  in  htec  verba  the  writing  alleged  to 
contain  the  false  claim  that  appellee  was 
Indebted  to  appellant.  The  allegation  was 
that  appellant  "wrote,  published,  and  caused 
to  be  delivered  to  Houston  &  Texas  Central 
Railway  Company  •  *  •  a  statement  In 
writing,  wherein  the  defendant  ••♦  al- 
leged and  stated  that  the  defendant  had  an 
assignment  of  wages  and  power  of  attorney 


tional."  By  appropriate  allegations  the  in- 
nuendo Intended  by  the  notice  was  shown, 
that  it  was  done  maliciously,  and  the  claim 
made  that  appellee  was  not  indebted  to  ap- 
pellant in  any  sum,  but  as  result  of  the  notice 
he  was  discharged,  etc.  The  allegations  quot- 
ed disclose  within  the  meaning  of  the  statute 
a  libel.  Article  5505,  Vernon's  Sayles'  CTvll 
Statutes.  As  a  consequence  the  rules  for 
pleading  libel  are  to  determine  the  sufficiency 
of  the  allegations  quoted.  While  the  com- 
mon-law distinctions  and  technicalities  do  not 
obtain  in  our  practice,  clear  and  sufficient 
allegations  of  the  facts  constituting  the  cause 
or  defense  Is  required,  and  what  Is  required 
depends  In  a  large  measure  upon  the  char- 
acter of  the  suit  "A  libel  suit  is  oased  on 
language  or  its  equivalent.  The  complaint 
*  •  •  should  put  the  court  In  possession 
of  the  libelous  matter  published,  the  lan- 
guage used,  *  •  •  ao  as  to  enable  the 
court  to  determine  whether  the  words  are 
actionable."  Bradstreet  Co.  v.  Gill,  72  Tex. 
116,  9  S.  W.  753,  2  L.  R.  A.  4*5,  13  Am.  St 
Rep.  768.  The  reason  for  the  rule  which  re- 
quires the  language  used  to  be  set  out  is  that 
the  court  may  determine  whether  its  use  im- 
poses liability  and  that  the  defendant  may 
be  advised  concerning  the  exact  charges  he 
will  be  called  upon  to  meet.  17  R.  C.  L.  390. 
The  question  then  Is:  Did  the  allegations 
quoted  comply  with  the  rules?  We  think 
they  did.  It  is  alleged  that  appellant  wrote, 
published,  and  delivered  to  appellee's  employ- 
er a  statement  in  writing  wherein  the  de- 
fendant alleged  and  stated  that  she  "had  an 
assignment  of  wages  and  power  of  attorney 
on  him,  the  plaintiff,  to  the  extent  of  $12, 
providing  for  an  attorney's  fee  of  $10  addi- 
tional." The  allegations  do  not  purport  in 
the  least  to  give  the  substance  and  meaning 
of  the  language  written  and  published.  On 
the  contrary,  it  is  charged  directly  and  spe- 
cifically that  appellant  wrote  and  delivered  to 
appellee's  'employer  the  exact  and  precise 
statement  set  out  in  the  ple&dlng.  It  is  our 
opinion  that  the  rule  is  satisfied  with  any 
allegation  that  discloses  the  very  language 
used,  whether  purporting  to  be  quoted  from 
the  writing  or  not  The  identical  words  al- 
leged to  have  been  published  were  set  out 
The  court  thereby  was  enabled  to  determine 
whether  they  in  law  Imposed  liability,  and 
the  defendant  informed  what  he  would  be 
required  to  meet  Proof  of  other  or  different 
language  would,  of  course;  have  been  exclud- 
ed upon  objection. 

[3, 4]  Error  Is  next  assigned  upon  the  ac- 
tion of  the  court  In  overruling  one  of  appel- 
lant's special  exceptions,  the  effect  of  which 
Is  to  challenge  the  sufficiency  of  that  portion 
of  appellee's  petition  which  alleges  that  at 
the  time  he  was  discharged  as  result  of  the 
false  and  libelous  publication  uttered  by  ap- 
pellant he  was  earning  $46  per  month,  with 
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reasonable  prospect  of  promotion  as  be  In- 
creased In  knowledge  and  efficiency  and  con- 
sequent enhanced  earnings,  as  basis  of  re- 
covery, for  the  reason  that  no  definite  or  per- 
manent term  of  employment  was  alleged  or 
any  probability  of  a  continuance  of  the  in- 
definite employment. 

It  Is  a  general  principle  of  law  that.  If  one 
"knowingly  Induces  another  to  break  his  con- 
tract with  a  third  person,  such  third  person 
has  a  right  of  action  against  the  one  so 
causing  the  breach  for  any  damages  resulting 
to  him  by  such  breach."  Raymond  v.  Yar- 
rington,  96  Tex.  443,  73  S.  W.  801,  62  L.  R.  A. 
9flS,  07  Am.  St.  Rep.  914.  The  duration  of 
the  term  of  the  contract  thus  violated  or  Its 
permanency  or  impermanency  does  not.  In 
our  opinion,  afCect  the  right  to  recover  what- 
ever damages  may  have  resulted.  The  dura- 
tion of  the  contract  might  and  probably 
would  be  a  proper  subject  for  consideration 
by  thi'-jury  In  determining  the  amount  of  the 
damages  probably  or  proximately  arising 
from  its  breach.  That  It  would  not,  merely 
because  it  was  from  month  to  month,  pre- 
clude recovery  for  what  could  be  shown  to 
have  resulted,  we  think  clear. ' 

[5]  Appellant  specially  excepted  to  appel- 
lee's allegations  setting  forth  the  giving  of 
the  notice  that  appellant  held  an  assignment 
of  appellee's  wages,  on  the  ground.  In  effect, 
that  an  assignment  of  wages  was  lawful,  and 
hence  it  was  not  libelous  to  give  notice  of  Its 
possession  and  ownership.  The  exception 
was  pverruled,  and  the  court's  action  in  that 
respect  assigned  as  error.  It  is  not,  in  our 
opinion,  libelous  for  one  who  is  the  owner  of 
an  assignment  of  another's  wage  to  give 
notice  of  that  fact  to  the  proper  person.  Giv- 
ing such  notice  would  but  be  the  exercise  of 
a  contract  right,  and  would  confer  no  right 
to  recover  damages,  whatever  might  result 
If,  however,  at  the  time  notice  is  given 
the  debt  which  the  assignment  secures  has 
been  paid,  yet  it  be  falsely  claimed  that  it 
has  not,  the  one  giving  such  notice  Is  liable 
for  such  damages  as  proximately  result  from 
the  unlawful  act;  The  liability  in  such  cases 
Is  not  determined  by  the  original  bona  fides 
of  the  assignment,  but  by  the  subsequent 
false  claim. 

[B]  Assignments  6,  7,  8,  and  9  are  grouped. 
These  assignments  challenge  the  action  of 
the  court  in  overruling  as  many  special  ex- 
ceptions directed  against  certain  all^ations 
In  appellee's  petition  asserted  to  be  im- 
material and  prejudicial.  The  allegations 
complained  of  are  essentially  different  in 
relation  and  purpose.  The  substance  of 
those  first  presented  is  that  appellant  was 
engaged  In  conducting  a  usury  business  in 
the  name  of  the  Model  Loan  Company,  of 
which  appellant  was  sole  owner,  but  which 
api)ellant,  in  order  to  avoid  the  law  and  its 
penalties,  falsely  claimed  was  owned  by  a 
nonresident  of  Texas,  because  of  which  It 
was  alleged  that  she  was  personally  liable  oa 


several  recited  grounds  for  her  acts  alleged 
to  have  been  done  as  agent.  Obviously  sucb 
allegations  were  material,  since,  if  appellant 
was  owner  of  and  conducting  the  Model 
Loan  Company,  she  would  be  personally  lia- 
ble for  any  actionable  wrong  done  in  Its 
name  or  by  its  agents.  The  allegations 
raised  at  most  a  material  issue  of  fact. 

[7]  The  substance  of  the  allegations  pre- 
sented secondly  under  the  several  assign- 
ments enumerated  is  the  charge  that  ap- 
pellant was  engaged  In  making  short-time 
wage  loans  upon  which  she  collected,  in  vio- 
lation of  law,  20  to  HO  per  cent  interest  per 
montli,  and  was  assisted  in  that  respect  by 
various  agents  for  whose  acts  she  was  re- 
sponsible, and  that  one  of  her  means  for  ex- 
torting usurious  interest  was  to  notlty  em- 
ployers, particularly  the  employer  of  appel- 
lee, that  she  had  an  assignment  of  the  wages 
of  the  employs,  and  that  appellant  did,  wltb 
knowledge  of  the  role  of  appellee's  employer, 
maliciously  and  In  order  to  secure  appellee's 
discharge,  give  such  notice  falsely  claiming 
an  Indebtedness  against  appellee.  The 
proposition  advanced  Is  that,  even  if  it  be 
true  that  appellant  was  engaged  in  an  un- 
lawful business,  the  fact  was  wholly  im- 
material in  the  present  suit,  and  had 
the  effect  of  prejudicing  the  minds  of  the 
Jurora 

We  conclude  that  the  facts  alleged  were 
admissible  In  evidence  as  tending  to  prove 
the  issue  of  malice.  If,  as  alleged,  appellant 
did,  because  of  appellee's  refusal  to  pay  the 
unlawful  rate  of  interest,  give  the  notice  in 
order  to  secure  his  discharge,  it  can  hardly 
be  denied  that  it  disclosed  a  mallclona  pur- 
pose. If  it  was  a  common  practice  of  ap- 
pellant to  extort  usury  in  such  manner, 
that  fact  tended  to  prove  the  degree  and  de- 
llberateness  of  the  act.  Appellee  could  rely 
upon  the  false  publication  and  the  circum- 
stances of  Its  publication  to  establish  malice; 
yet  he  was  also  entitled  to  show  it 
by  extrinsic  evidence.  Showing  malice  In 
a  given  case  is  more  or  less  reflecting  the 
mind  of  the  one  charged  therewith.  "It  Is 
very  difficult  to  say  what  possible  evidence 
is  inadmissible  on  this  issue."  Newell, 
S.  &  L.  {  414.  The  relation  of  the  parties, 
the  circumstances  surrounding  the  transac- 
tion which  culminated  in  the  publication, 
often  tadlcate.  In  a  manner  that  the  publica- 
tion cannot,  whether  malice  existed.  The 
common  practice  of  collecting  unlawful  in- 
terest by  securing  the  discharge  of  one  on 
a  false  claim  of  indebtedness  tends  more 
strongly  to  establish  malice  than  would  a 
single  similar  act,  it  occurs  to  us. 

[1, 9]  Assignment  11  also  complains  of 
the  action  of  the  court  in  overruling  one  of 
appellant's  special  exceptions.  Appellee, 
after  reciting  that  the  notice  falsely  claim- 
ing he  was  indebted  to  appellant  was  given 
to  bis  employer,  and  as  result  thereof  be 
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was  <}IsdiaTged,  exposed  to  pxiblic  batred, 
contempt,  and  ridicule,  and  bis  reputation 
for  bonesty  and  Integrity  impaired,  and 
wbereby  be  -was  for  many  months  prevented 
from  securing  other  employment,  wblcb  was 
of  special  value  to  him  at  that  time  because 
ot  bis  wife's  illness,  averred  that  as  result 
of  said  libelous  statement  to  bis  employer 
and  bis  subsequent  discharge  and  the  bring- 
ing into  question  his  reputation  for  honesty 
and  Integrity  and  the  fact  that  be  would  be 
confronted  with  and  forced  to  disclose  such 
facts  when  seeking  employment  in  the 
future,  he  suffered  great  chagrin,  humilia- 
tion, distress  of  mind,  mental  pain,  and 
agony,  all  to  his  damage  In  the  amount  of 
15,000.  The  contention  is  that  the  allega- 
tions cannot  form  the  basis  of  recovery,  be- 
cause they  do  not  disclose  any  specific  dam- 
ages resulting  from  the  acts  complained  of 
and  are  remote  and  speculative.  In  our  opin- 
ion, the  allegations  are  a  sufficient  basis  for 
the  recovery  of  damages.  Broadly  speaking, 
there  are  two  classes  of  damages  recoverable 
In  libel  cases,  general  and  special.  General 
damages  are  those  which  naturally,  proxi- 
mately, and  necessarily  result  from  publish- 
ing the  libel.  The  law  infers  them.  Tbey 
are  recoverable  under  general  averment  The 
elements  of  general  damages  in  such  cases 
are  injury  to  character  or  reputation,  feel- 
ings, mental  suffering,  or  anguish  and  other 
like  wxongs  or  injuries  incapable  of  money 
valuation.  17  R.  C.  L.  429.  They  are  nei- 
ther remote  nor  speculative.  While  Incapa- 
ble of  precise  measurement  by  money  stand- 
ards, the  injury,  when  inflicted,  is  more  se- 
rious than  those  which  can  be  accurately 
measured  by  such  values.  The  allegations 
asserted  that  appellant  published  that, of  ap- 
pellee which  is  denounced  by  the  statute  as 
libelous,  which  tended  to  Injure  his  Tepnta- 
tlon  and  thereby  expose  him  to  public  hatred, 
contempt,  and  ridicule,  and  to  impeach  his 
honesty  and  integrity,  as  result  of  which  he 
was  cbagMned,  humiliated,  and  suffered  great 
distress  of  mtnd,  mental  pain,  and  anguish. 
That  such  emotions  would  naturally,  proxi- 
mately, and  necessarily  result  under  the  dr- 
cnmstances,  we  think.  Is  hardly  to  be  de- 
nied. 

[10-13]  The  contention  Is  also  made  that 
the  court  erred  In  overruling  one  of  appel- 
lant's special  exceptions  which  asserted  In 
substance  that  the  facts  alleged  in  the  peti- 
tion were  insufficient  to  warrant  a  finding  for 
exemplary  damages.  Exemplary  damages 
are  awarded  as  matter  of  sound  public  pol- 
icy In  punishment  of  the  guilty  one  for  mali- 
cious acts,  and  not  as  compensation.  The 
amount  awarded  goes  to  the  complaining 
party  merely  because  assessed  In  bis  suit. 
"In  a  legal  sense,  any  unlawful  act  done  will- 
fully and  purposely  to  the  Injury  of  another 
is,  as  against  that  person,  malicious."  Cul- 
bertson  v.  Cabeen,  29  Tex.  247.    In  cases 


founded  on  libelous  publication  the  jury 
"may  infer  the  existence  of  malice  from  ab- 
sence of  probable  cause  for  making  the  pub- 
lication, or  upon  evidence  of  express  malice." 
Cotulla  v.  Kerr,  74  Tex.  89, 11  S.  W.  1058, 15 
Am.  St.  Hep.  819.  On  such  Issue  appellee 
alleged.  In  substance,  that  the  statement  that 
be  was  Indebted  to  appellant  In  the  sum  of 
522,  and  that  that  amount  was  secured  by  an 
assignment  of  appellee's  wages,  was  false 
and  known  by  appellant  to  be  false  at  the 
time,  and  that  the  notice  was  published  and 
given  with  the  deliberate  and  willful  inten- 
tion of  effecting;  appellee's  discbarge  because 
of  bis  refusal  to  pay  a  debt  he  did  not  owe. 
It  seems  to  us  that  the  allegation  that  ap- 
pellant falsely  claimed  that  appellee  owed  a 
debt  already  discharged  and  the  further  al- 
legations that  the  notice  was  given  in  the 
light  of  such  knowledge  is  sufficient  In  the 
first  instance  for  the  jury  to  infer  malice 
on  the  ground  that  the  publication  was  with- 
out probable  cause,  and  that  the  allegations 
that  the  notice  was  deliberately  published 
for  the  purpose  of  securing  appellee's  dis- 
charge because  of  his  refusal  to  again  jwy 
the  debt  Is  sufficient  in  the  second  Instance 
for  the  Jury  to  find  express  malice.  In  short, 
the  allegations  disclosed  facts  sufficient  to 
present  both  issues  to  the  Jury,  and  for  that 
reason  the  exception  was  properly  overruled. 
Assignments  22  to  26,  inclusive,  are  group- 
ed, and  relate  to  the  action  of  the  court  in 
admitting  in  evidence  the  pleadings  of  the 
respective  parties  and  the  judgment  of  the 
justice  of  the  peace  of  precinct  No.  1,  Dallas 
county,  in  case  of  K.  L.  McKay  v.  Houston 
&  Texas  Gent.  B.  Co.  and  E.  Evans.  The 
propositions  presented  by  appellant  and  pres- 
ently to  be  considered  can  t>est  be  understood 
by  a  statement  of  the  pleading  and  Judgment 
so  admitted  in  evidence  as  disclosed  by  the 
statement  of  facts.  After  appellee  was  dis- 
charged by  the  Houston  &  Texas  Central 
Railroad  Company,  it  refused  to  pay  the 
wages  then  due  him,  whereupon  appellee  sued 
it  and  E.  Evans  In  justice  court,  alleging,  in' 
substance,  as  to  the  railroad  company,  that 
it  owed  him  wages  in  sum  of  $35,  which 
amount  be  sued  to  recover,  together  with 
statutory  attorney's  fee  of  $20,  because  of 
Its  refusal  to  pay  his  wages  for  a  period  of 
30  days,  and,  as  to  E.  Evans,  that  she,  as 
o^vner  of  a  usury  business  operated  under  the 
name  of  the  Model  Loan  Company,  claimed 
his  wage  under  an  assignment  thereof  which 
was  fraudulent  and  void  because  the  loan  it 
secured  bad  long  since  been  paid,  for  which 
reason  be  prayed  that  the  assignment  be  can- 
celed and  held  for  naught,  and  by  supiile- 
mental  pleading  alleged  as  to  E.  Evans  that 
he  did  not  execute  the  instrument  dated 
1912,  but  that  about  May,  1911,  he  borrowed 
$10  from  Evans,  which  was  all  he  borrowed 
from  her,  and  that  be  repaid  said  sum  and 
$8  additional  as  usury,  for  double  the  amount 
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of  ivbich  be  sought  judgment.  The  railroad 
company  admitted  the  Indebtedness  to  Mc- 
Kay, but  averred  tliat  its  codefendant,  E. 
Evans,  purporting  to  do  business  as  the  Mod- 
el Loan  Company,  had  an  assignment  of  the 
wage  due  or  to  become  due  McKay  by  It  to 
secure  payment  of  an  indebtedness  due  her 
by  McKay  amounting  to  $22,  and  that  It  did 
not  know  to  whom  to  pay  the  money.  The 
railroad  company  tendered  the  sum  due  into 
court  and  asked  that  It  be  protected  by  ap- 
proprlaite  Judgment.  The  record  does  not 
contain  any  written  pleading  by  E.  Evans. 
The  transcript  of  the  Justice's  docket  does, 
however,  'contain  the  notation  that  "defend- 
ant Evans  filed  answer."  There  was  also 
filed  as  part  of  the  record  in  the  Justice  court 
an  instrument  dated  "February  29/12,"  con- 
sisting of  two  parts  both  signed  by  McKay. 
By  the  terms  of  the  initial  portion  of  the  In- 
strument McKay  assigned  to  E.  Evans  all 
his  wage,  etc,  due  or  to  become  due  from  the 

.Continental  Gin  Company  for  February, 
March,  April,  May,  June,  and  each  month 
thereafter.  To  enable  E.  Evans  to  collect 
the  wage  so  assigned  it  was  recited  that  Mc- 
Kay bad  signed  a  blank  assignment  and  pow- 
er of  attorney  In  which  Evans  was  authoriz- 
ed to  Insert  the  name  of  McKay's  then  em- 
ployer or  any  future  employer  and  the  day, 
month,  or  year  in  ^hlch  the  wage  was  earn- 
ed, and  to  authorize  another  to  do  all  she 
cquld  do  by  the  terms  of  the  instruments. 
Tlie  second  part  of  the  instrument  was  an 
assignment  by  McKay  to  Evans  of  all  the 
wage  du^  or  to  l)ecome  due  him  by  the  Hous- 
ton &  Ttsxas  Central  Railroad  Company  dur- 
ing November,  1914,  and  eadi  month  there- 
after until  |12,  all  costs  incurred,  and  an 
attorney's  fee  of  $10  had  been  paid.  For 
such  purpose  Evans  was  appointed  the  at- 
torney in  fact  of  McKay  with  wide  author- 
ity in  that  respect.  The  second  portion, 
while  dated  November  13,  1914,  Is  obviously 
the  blank  referred  to  in  the  first  portion  au- 

•  t&orizing  Evans  to  fill  in  all  dates  of  what- 

'.'ever  character.  Whether  the  instrument  was 
filed  With  the  Justice  as  evidence  or  as  the 

]  basis,  of  appellant's  claim  in  that  suit  does 
not  appear.  There  was  trial  to  Jury,  whose 
verdict  was  for  McKay  against  the  railroad 
company  for  $35.92,  and  "for  cancellation 
of  the  power  of  attorney  of  the  Model  Loan 
Company,"  followed  by  Judgment  which  re- 
cited, in  substance,  that  McKay  and  Evans 
appeared  in  person  and  by  attorney  and  the 
railroad  company  by  attorney,  and.  Jury  hav- 
ing been  demanded  and  having  returned  the 
verdict  recited  above.  It  was  adjudged  and 
decreed  by  the  court  that  McKay  should  re- 
cover of  the  railroad  company  $35.92,  and 
that  the  "instrument  in  writing  uled  herein 
by  Miss  E.  Evans  and  called  the  power  of  at- 

.  torney  and  assignment,  and  all  claims  based 
on  it  against  plaintiff,  be  and  hereby  are 
canceled  and  held  void  and  of  no  effect." 


No  appeal  from  the  Justice's  Judgment  was 
prosecuted. 

[14]  The  first  complaint  relates  to  the  ad- 
mission in  evidence  of  the  Judgment.  Ob- 
viously the  purpose  sought  by  the  introduc- 
tion of  the  Judgment  was  to  prove  that  it  had 
been  adjudged  by  the  Justice  court  that  the 
debt  which  appellant'  claimed  against  appr- 
ise had  been  paid  and  the  assignment  of  ap- 
pellee's wage  and  the  power  to  collect  same 
canceled  at  the  time  the  notice  was  given  the 
railroad  company.  In  our  opinion  the  Judg- 
ment was  admissible  for  that  purpose:  If, 
in  the  trial  in  the  Justi<»  court.  It  was  ad- 
Judged  that  the  debt  had  been  paid  before 
the  notice  to  the  railroad  company  was  given, 
the  record  and  Judgment  wotild  be  the  beat 
evidence  of  that  fact.  In  flict,  it  occurs  to 
us,  if  the  pleading  and  the  Judgment  in  tbe 
Justice  court  disclosed  with  reasonable  cer- 
tainty that  such  was  the  issue  and  Judgment 
In  that  court,  it  would  be  conclusive  In  tlie 
absence  of  an  appeal  from  or  some  character 
of  direct  attack  upon  the  Judgment. 

[15-1S]  While  counsel  for  appelant  do  not 
precisely  deny  the  admissibility  and  fbrce  of 
such  a  Judgment  for  the  purpose  indicated, 
they  do  argue.  In  effect,  that  the  Justice's 
Judgment  was  Improperly  admitted  in  evi- 
dence for  the  reason  that  the  Judgment  was 
not  res  Judicata  of  that  issue  under  the  rule 
in  such  cases.  Precisely  speaking  tbe  Judg- 
ment was  not  offered  in  bar  or  estoppel  of 
any  right  of  appellant  to  meet  the  Issues  In 
the  damage  suit.  It  was  offered  to  prove 
one  of  the  facts  necessary  to  entitle  appdlee 
to  recover.  If,  however,  the  admissibility  of 
tbe  Judgment  for  that  purpose  did  depend 
upon  whether  it  was  res  Judicata  of  the  issue 
sought  to  be  proved,  we  yet  are  of  opinion 
tliat  it  comes  within  the  rule.  Res  Judicata 
is  but  the  assertion  in  a  pending  suit  that 
some  legal  or  equitable  issue  there  present- 
ed has  been  decided  by  some  other  court  of 
competent  Jurisdiction  and  is  as  a  conse- 
quence a  bar  to  the  right  to  again  litigate 
it.  The  rule  has  variations.  In  case  of  a 
second  suit  upon  tbe  same  cause  of  action  the 
rule  is  that  there  must  be  Identity  in  the 
thing  sued  for.  In  the  cause  of  action,  in  the 
persons  and  parties,  and  in  the  quality  In 
the  persons  for  or  against  whom  the  claim  is 
made.  There  is,  however,  a  difference  be- 
tween the  effect  of  a  Judgment  as  a  bar 
against  the  prosecution  of  a  second  suit  ou 
the  same  claim  or  demand  and  its  effect 
as  a  bar  in  another  action  between  the  same 
parties  upon  a  different  claim  or  demand. 
"In  the  former  case  the  Judgment,  if  ren- 
dered upon  the  merits,  constitutes  an  abso- 
lute bar  to  a  subsequent  action.  •  •  • 
But  where  the  second  action  between  the 
same  parties  is  upon  a  different  claim  or 
demand,  the  Judgment  In  the  prior  action 
operates  as  on  estoppel  only  as  to  those  mat- 
ters in  issue  or  points  cob tro verted,  upon  the 
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determbiatloii  ot  which  the  flQdlng  or  ver- 
dict was  rendered."  Cromwell  v.  County  ol 
Sac,  94  U.  S.  352,  24  I*  Ed.  195.  From  which 
it  follows,  that  in  a  suit  between  the  same 
parties,  but  not  upon  the  same  claim  or  de- 
mand, any  issue  controverted  and  adjudged 
in  the  former  suit  is  a  bar  to  the  right  to 
litigate  that  issue  in  the  subsequent  suit. 
Staled  in  another  way:  "Where  it  appears 
from  the  record  of  a  court  •  •  •'  that 
an  issue  has  been  presented  and  decided, 
then  the  decision  so  made,  so  long  as  it  Is  not 
set  aside  in  some  lawful  manner,  must  be 
held  conclnsive  upon  the  rights  of  the  par- 
ties when  the  same  Issue  Is  again  presented. 
•  •  •"  Freeman  v.  McAninch,  87  Tex. 
132,  27  S.  W.  97,  47  Am.  St.  Rep.  79.  The 
application  of  the  rule  stated  in  the  present 
controversy  Is  that  as  between  the  parties 
any  Issue  determined  In  the  justice  court  bar- 
red either  from  again  litigating  It  In  this 
proceeding,  and  the  Judgment  was  admissible 
for  that  purpose,  regardless  of  the  fact  that 
the  cause  of  action  in  the  former  suit  is  dif- 
taeat  from  that  in  the  cas^  at  bar. 

[1>-111  It  is  also  urged  that  the  Judgment 
was  inadmissible  for  Uie  purpose  offered  be- 
cause not  responsive  to  the  verdict  of  the 
Jnry.  The  precise  point  is  that  the  verdict 
did  not  dispose  of:  (1)  Appellee's  claim  for  at- 
torney's fees  against  the  railroad  company; 
(2)  appellee's  claim  against  appellant  for  $16 
alleged  usury  penalty;  (3)  appellant's  alleg- 
ed debt  and  attorney's  fees  against  appellee. 
As  shown  by  our  statement  of  the  pleadings 
of  the  nespective  parties,  appellee  did  seek 
to  recover  of  the  railroad  company  the  stat- 
utory attorney's  fee  for  withholding  his  wage 
and  to  recover  of  appellant  $16,  being  double 
the  amount  of  usurious  interest  exacted  by 
appellant,  and  it  can  be  assumed  that  appel- 
lant sought  to  recover  the  debt  she  claimed 
against  appellee  set  out  In  the  pleading  of 
the  railroad  company,  though  there  is  no 
pleading  on  file  to  that  effect  We  have  also 
recited  that  the  verdict  of  the  Jury  was  that 
appellee  recover  against  the  railroad  compa- 
ny $36.92,  the  amount  of  his  wage,  and  that 
the  power  of  attorney  of  the  Model  Loan 
Company  be  canceled.  The  Judgment  was 
that  appellee  recover  of  the  railroad  comxiany 
$35.82,  and  that  the  power  of  attorney  and 
assdgument  -filed  in  the  case  by  appellant  and 
all  claims  based  thereon  against  appellee 
be  canceled  and  held  for  naught.  The  com- 
plaints recited  are  but  collateral  attacks  up- 
on the  Judgment  As  in  case  of  other  col- 
lateral attacks.  If  the  Judgment  Is  void,  it 
would  not  constitute  a  bar  to  the  right  to 
again  litigate  the  issue  sought  to  be  proved 
by  the  Judgment  Brroueous  Judgments  are 
not  void,  however,  and  unless  appealed  from, 
they  remain  In  force,  and  any  error  or  Ir- 
regularity therein  does  not  lessen  "its  effect 
as  a  bar  to  further  suits  upon  tlie  same  cause 
at  action,"    23  Cyc.  1124,  1125.    "Where  a 


court  of  general  Jurisdiction,  In  tbe  exercise 
ot  its  ordinary  Judicial  function,  renders  a' 
Judgment,  in  a  cause  in  which  It  has'  Juris- 
diction over  the  person  of  the  defendant  and 
the  subject-matter  of  the  controversy,  such 
Judgment  is  never  void,  no  matter  how  er- 
roneous it  may  appear,  from  the  face  of  the 
records  or  oOierwlse,  to  be."  Clayton  v. 
Hurt,  88  Tex.  696,  32  S.  W.  876 ;  Rankin  v. 
Hooks,  81  S.  W.  1005.  The  record  from  the 
Justice  court  which  we  have  recited  discloses 
jurisdiction  of  both  the  parties  and  the  sub- 
ject-matter. We  conclude,  therefore,  that  the 
issue  so  presented  is  without  merit. 

[22,  23]  On  the  other  band.  If  the  objection' 
raised  as  to  the  admissibility  of  the  Jud^ 
ment  Is  not  a  collateral  attack  thereon,  we 
are  nevertheless  of  the  opinion  that  It  Is 
without  merit,  for  the  reason  that  all  th» 
matters  recited  were  in  issue  by  the  pleading 
and. concluded  by  the  verdict  and  Judgment' 
Where  "the  pleadings  upon  which  the  trial 
was  had  put  In  Issue  pjalnttfrs  right  to  re- 
cover upon  two  causes  of  action,  and  th« 
Judgment  [or  verdict]  awards  him  a  recovery 
upon  one,  but  is  silent  as  to  the  other,  such 
Judgment  [or  verdict]  is  prima  facie  an  ad- 
judication that  he  was  not  entitled  to  recov- 
er upon  such  other  cause."  Rackl^  v, 
Fowlkes,  89  Tex.  613,  36  S.  W.  77 ;  Trammel! 
V.  Bosen,  106  Tex.  132,  167  S.  W.  1161.  As 
a  dbnsequence  the  failure  to  award  appellee 
in  the  justice  court  judgment  either  for  the 
attorney's  fee  against  the  railroad  company 
or  the  usury  penalty  against  appellant  was 
prima  facie  an  adjudication  that  be  was  not 
entitled  to  ^ther.  In  like  manner  the  ver- 
dict of  the  jury  canceling  the  assignment  and 
power  of  attorney  npon  which  appellant  bosT 
ed  its  claim  against  appellee  for  $22  was 
prima  fade  an  adjudication  that  appellee 
was  not  entitled  to  recover  same. 

[24]  It  is  also  urged  that  the  Judgment  was 
Inadmissible  for  the  purpose  for  which  it 
was  introduced  for  the  reason  that,  it  do«H 
not  appear  therefrom  that  the  debt  had  been 
paid  and  the  assignment  canceled  prior  to 
the  date  the  notice  was  given  to  appellee's 
employer.  As  we  have  shown.  It  was  alleg- 
ed that  the  notice  was  given  to  appellee's 
employer  November  13,  1914.  Appellant  an- 
swered first  in  Justice  court,  according  to  no- 
tation on  the  docket  January  11,  1915.  On 
February,  10,  1015,  she  filed  in  court  the  as- 
signment and  power  of  attorney  under  which 
she  claimed  the  money  due  appellee  by  the 
railroad  company.  On  the  same  day  appel- 
lee filed  in  the  Justice  court  sworn  supple- 
mental petition  alleging,  among  other  things, 
that  he  did  not  execute  the  Instrument  filed 
by  appellant,  and  that  all  the  money  he  ever 
borrowed  from  appellant  was  In  May,  1911, 
which  had  been  repaid  with  usurious  inter- 
est at  a  date  long  prior  to  the  giving  of  said 
notice.  It  Is  thus  seen  that  the  issue  of  the 
validity  of  the  very  assignment  relied  upon 
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by  appellant  as  well  as  the  time  wben  It 
was  satisfied  was  in  issue  In  the  Justice  court, 
and  that  the  pleading  places  the  date  ol  Its. 
satisfaction  at  a  time  prior  to  the  date  of 
giving  the  alleged  false  notice  to  the  appel- 
lee's employer,  and  the  judgment  is  as  con- 
clusive on  that  issue  as  any  other  issue  In 
the  case. 

Complaint  Is  made  of  the  action  of  the 
court  in  instructing  the  Jury  upon  conclusion 
of  the  evidence  that  the  Justice's  Judgment 
concluslTely  established  the  falsity  of  appel- 
lant's claim  that  she  had  an  assignment  of 
appellee's  wage  coupled  with  power  of  at- 
torney at  the  time  the  notice  was  given  the 
railroad  company.  We  have  already  indicat- 
ed that  It  Is  our  opinion  that  the  pleading  of 
both  parties  in  the  Justice  court  put  In  issue 
the  only  assignment  ever  executed  or  claimed 
to  have  been  executed  by  appellee,  and  ftx&t 
the  pleading  of  appellee  placed  in  issue  the 
claim  that  he  had  paid  appellant  the  only 
debt  he  owed  long  prior  to  the  time  the  notice 
was  given  to  the  railroad  company,  and  that 
the  verdict  of  the  Jury  and  the  Judgment  of 
the  court,  being  for  appellee,  foreclosed  that 
Issue  against  appeUant.  That  being  true, 
there  was  nothing  to  submit  to  the  Jury  and 
the  court's  charge  was  correct. 

[26-27]  The  evidence  upon  trial  in  the  dis- 
trict court  disclosed  that  the  notice  to  the 
railroad  company  claiming  that  appellant  had 
an  assignment  of  appellee's  wages  was  given 
by  one  Crump.  Whether  he  was  authorized  to 
do  so  by  appellant  was  a  controverted  issue. 
At  the  condnslon  of  the  trial  the  court  In- 
structed the  Jury  in  substance  that  the  giving 
of  the  notice  by  Crump  "tied  up"  appellee's 
wages,  and  that  appellant  In  seeking  to  ob- 
tain the  benefit  of  such  act  ratified  same. 
The  action  of  the  court  in  that  respect  is  as- 
signed as  error.  A  composite  definition  of 
ratification  as  relates  to  the  law  of  agency 
Is  said  to  be  "the  express  or  Implied  adoption 
and  confirmation  by  one  person  of  an  act  or 
contract  performed  or  entered  into  in  his  be- 
half by  another  who  at  the  time  assumed  to 
act  as  his  agent  In  doing  the  act  or  making 
the  contract  without  authority  to  do  so."  2 
C.  J.  467.  It  is  the  election  by  one  "to  accept 
an  act  or  contract  previously  done  or  entered 
into  in  his  behalf  by  another  who  had  at  the 
time  no  authority  to  do  the  act  or  make  the 
contract  on  his  behalf."  Gallup  v.  lilberty 
County,  57  Tex.  Civ.  App.  175,  186,  122  S.  W. 
291,  296.  The  inquiry  then  Is:  Did  appel- 
lant, the  question  of  Crump's  agency  being  an 
issuable  fact,  adopt  and  seek  the  benefit  of 
his  unauthorized  act  In  such  manner  as  to 
render  her  responsible  for  the  legal  conse- 
quences restilting  therefrom?  We  conclude 
she  did.  The  act  purported  to  be  done  for  ap- 
pellant by  Crump  was  giving  notice  to  the 
railroad  company  that  appellant  had  an  as- 
signment of  appellee's  wages  and  authority 


to  demand  and  receive  Uie  same  and  the  con- 
sequent impounding  of  the  money.  There 
was  no  pleading  in  the  Justice  court  by  which 
appellant  either  affirmed  or  denied  Crump's 
agency  or  admitted  or  denied  his  authority 
to  give  the  notice.  Appellee  and  the  railroad 
company  did  in  that  court  plead  that  she 
claimed  to  be  entitled  to  the  wage  by  assign- 
ment, and  appellant  did  file  In  that  court  a 
purported  assignment  by  appellee  of  the  wage 
due  him  by  the  railroad  company  and  that 
issue  was  determined  by  the  Jury.  Thus  it 
results  that,  with  knowledge  of  the  fact  that 
Crump  without  her  authority  had  given  the 
notice,  claiming  the  fund  as  hers,  impounded 
or  "tied  up"  same,  she  not  only  did  not  re- 
pudiate his  act,  but  sought  to  have  establish- 
ed the  truth  of  the  claim  and  have  the  fund 
so  Impounded  adjudged  to  her.  Such,  we  be- 
lieve, was  both  adoption  of  the  unauthorized 
act  and  seeking  the  benefits  thereof.  The 
l^al  consequences  of  the  act  follow  as  matter 
dt  course. 

[21,  2S]  There  are  a  number  of  assignments 
complaining  of  the  action  of  the  court  in  per- 
mitting appellee  to  testify  to  certain  declara- 
tions of  the  agents  of  the  railroad  company. 
This  testimony  generally  was  that  the  rail- 
road company's  agent  notified  appellee  that 
he  would  not  be  retained  in  its  employ  be- 
cause a  loan  company  had  ^ven  notice  that  it 
held  an  assignment  of  appellee's  wages,  ap- 
pellee's claim  and  offer  to  show  the  agent 
the  debt  had  been  paid,  and  the  agent's  dec- 
laration that  it  would  be  useless  for  the  rea- 
son that  the  company  refused  to  retain  any 
employe  in  such  cases.  The  testimony,  in  our 
opinion,  was  admissible  as  part  of  the  res 
gestae,  since  it  was  Incidental  to  and  explan- 
atory of  appellee's  claim  that  the  railroad 
company  discharged  him  as  result  of  the  giv- 
ing of  the  false  notice.  We  shall  not,  of 
course,  attempt  to  discuss  even  in  a  general 
way  the  many  reasons  why  testimony  ordi- 
narily hearsay  and  Irrelevant  Is.  in  certain 
cases  admissible  as  part  of  the  res  gestae. 
The  propriety  and  Justification  for  It  is  at 
least  well  settled,  while  the  tendency  of  the 
cases  is  to  extend  rather  than  narrow  its 
soope.  10  R.  0.  L.  974.  The  authority  cited 
declares,  in  substance,  that  res  gestse  are  acts 
and  words  so  closely  connected  with  and  in- 
cidental to  and  explanatory  of  the  main  fact 
that  without  them  it  could  not  be  understood, 
are  the  events  themselves  related  by  "the  In- 
structive words  and  acts  of  the  participants, 
•  •  •"  and  serve  to  illustrate  the  matter 
under  investigation. 

[Sirj  Error  is  assigned  upon  the  refusal  of 
the  court  to  Instruct  the  Jury  not  to  consider 
certain  questions  and  remarks  of  counsel  ad- 
dressed to  the  witnesses  for  appellant  These 
questions  were  addressed  to  ^vltnesses  who 
were  engaged  in  or  connected  with  others 
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engaged  In  doing  what  was  asserted  to  "be  a 
usury  business,  and  In  examining  the  wit- 
nesses counsel  would  inquire  of  them  If  tbey 
were  not  engiiged  in  the  "loan  shark"  busi- 
ness, and  In  one  Instance  intimated  that  one 
of  the  witnesses,  because  engaged  In  such 
business,  had  not^  earned  an  honest  dollar 
since  that  time.  We  have  examined  the  bills 
of  exception.  The  answers  to  many  of  the 
questio^is  are  not  set  out;  merely  the  ques- 
tion. The  bills  omit  to  show  by  some  sort  of 
explanatory  preface  what  had  preceded  so  as 
to  disdose  the  relation  of  the  question  to 
what  preceded,  or,  if  not  that,  to  show  its 
lack  of  relation  and  consequent  imi>ertinency. 
At  the  same  time  we  do  not  approve  such 
methods  of  cross-examination.  Xet  liability 
was  established  by  other  testimony,  and  did 
not  depend  upon  whether  the  witnesses  were 
engaged  in  or  connected  with  the  "loan  shark" 
business.  If  It  biased  or  prejudiced  the  Jury, 
the  only  result  would  be  to  Increase  the  ver- 
dict. No  complaint  is  made  In  that  respect 
80,  while  we  cannot  at^rove  the  Innuendoes 
and  obvious  imputations,  the  record  does  not. 
In  our  opinion,  disclose  ground  sufflcieat  to 
warrant  a  reversal. 

[31, 32]  By  es>eclal  issue  the  court  Inquired 
of  the  jury  whether  one  Crump  filed  notice 
with  the  jury  claiming  that  appellant  had  an 
assigmnent  of  appellee's  wages.  Complaint  la 
made  of  the  court's  action  in  that  respect  on 
the  ground  that  It  deprived  appellant  of  the 
right  to  have  the  jury  to  decide  whether 
Crump  was  the  authorized  agent  of  appellant 
in  that  matter.  While  we  do  not  think  the 
spedal  Issue  prevented  the  court  from  sub- 
mitting or  appellant  from  requesting  the 
court  to  submit  the  question  of  Crump's  agen- 
cy, at  the  same  time  the  question  of  agency 
under  the  trial  court's  holding,  in  which  we 
concur,  that  appellant  adopted  and  ratified 
Crump's  act  In  giving  the  notice,  became  and 
Is  Immaterial. 

[33]  Among  other  Issues  submitted  to  the 
Jury  was  one  Inquiring  of  them  whether  ap- 
pellee sustained  "any  financial  Injury  or  men- 
tal suffering"  as  a  result  of  giving  the  false 
notice.  It  was  complained  at  the  time  and 
Is  here  renewed  that  the  maimer  of  submit- 
ting the  Issue  was  erroneous  for  the  reason 
that  flUiancial  Injury  and  mental  suffering  are 
distinct  elements  of  damages,  and  for  that 
reason  should  have  been  separately  ,/submlt- 
ted.  Financial  Injury  and  mental  suffering 
are  both  elements  of  actual  damages,  the 
first  being  classified  as  special,  and  the  sec- 
ond as  general,  damages,  as  we  have  pointed 
out  at  another  place  in  this  opinion,  it  thus 
results  that  the  special  Issue  is  but  a  general 
Inquiry  as  to  the  extent  of  the  actual  damag- 
es suffered  by  appellee,  and  not  as  a  conse- 
guence  subject  to  the  criticism  that  It  re- 
quires but  one  answer  to  Issues  susceptible 
of  separate  and  adverse  finings. 
212  S.W.-44 
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.  [34, 3(1  The  appellee  alleged  and  the  jury 
in  answer  to  appropriate  special  Issue  found 
that  In  giving  the  notice  to  appellee's  em- 
ptoyer  appellant  did  so  In  reckless  disregard 
of  appellee's  lights  and  in  a  si^lt  of  indif- 
ference concerning  the  Injury  it  might  Inflict 
and  as  exemplary  damages  for  doing  so 
awarded  appellee  $2,800.  By  several  assign- 
ments appellant  asserts,  Ini  effect,  that  the 
evidence  adduced  will  not  support  such  a 
finding.  "In  actions  for  libel  there  are  two 
kinds  of  malice;  malice  In  law  and  maUce  in 
fact,  or  express  malice."  17  R.  C.  L.  322. 
Malice  in  law  arises  in  cases  where  the  words 
uttered  are  presumed  In  law  to  be  malicious. 
Such  words  being  actionable  per  se  dispens- 
es with  further  proof  of  malice.  The  words 
uttered  not  being  actionable  per  se  or  pre- 
sumptively libelous,  It  becomes  necessary  to 
prove  express  malice  In  the  ordinary  way  or 
as  found  by  the  jury  that  the  notice  was  pub- 
lished In  reckless  disregard  of  appellee's 
rl^ts  and  In  a  spirit  of  Indifference  con- 
cerning the  Injury  It  might  Inflict.  The  facts 
relied  upon  by  the  lower  court  in  submitting 
the  issue  of  malice  in  fttct  or  express  malice 
as  ground  for  allowance  of  exemplary  dam- 
ages are  that  the  appellant,  knowing  her 
debt  had  been  paid  and  knowing  that  appel- 
lee's employer's  custom  was  to  discharge  em- 
ployes who  assigned  their  wages,  gave  notice 
to  appellee's  employer  that  she  In  fact  held 
an  assignment  of  appellee's  wages  for  an  un- 
paid debt  due  her,  coupled  with  power  of  at- 
torney authorizing  her  to  demand  and  re- 
ceive same.  The  claim  was  false,  and  as  re- 
sult of  the  notice  appellee  was  discharged. 
In  Cotton  V.  Cooper,  160  S.  W.  597,  similar 
facts  were  held  sufficient  to  warrant  a  ver- 
dict awarding .  exemplary  damages.  Id.,  20S> 
S.  W.  135. 

There  are  a  great  number  of  assignments 
submitted  as  propositions,  and  then  grouped, 
and  under  which,  as  grouped,  general  prox)- 
osltlons  are  advanced.  In  nearly  every  case 
the  assignments  are  not  propositions  within 
themselves,  and  are  Improperly  grouped,  for 
the  reason  that  they  raise  and  present  total- 
ly different  Issues.  While  we  have  not  con- 
sidered each  assignment  separately,  we  have 
waived  the  rules  as  the  speediest  way  out  of 
the  matter  and  considered  the  general  prop- 
ositions save  where  they  repeat.  While  we 
have  considered,  we  have  not  written  upon, 
a  large  number  of  others,  for  the  reason  that 
to  do  so  would  .extend  this  opinion  beyond 
all  reasonable  proportions.  A  number  of 
such  issues  are  the  admission  of  testimony. 
While  in  several  Instances  we  think  the  tes- 
timony was  Improper,  we  have  reached  the 
conclusion  that  Its  admission  was  not  such 
error  as  was  reasonably  calculated  to  or 
probably  did  cause  the  rendition  of  an  Im- 
proper judgment  in  the  case. 

The  judgment  Is  affirmed. 


Digitized  by 


Google 


690 


212  SOUTHWESTERN  BBPORTER 


(Tex. 


C.  B.  GARNER  &  CO.  v.  BEAUMONT  COT- 
TON OIL  MIIX  CO.    (No.  448.) 

(Court  of  Civil  Appeals  of  Texas.    Beaamont 

April  28,  1919.     Rehearintr  Denied 

May  7,  1919.) 

1.  Sates  (S=>420  —  Anticipatobt  Bbeach  — 
Evidence. 

In  action  for  damages  for  claimed  anticipa- 
tory breach  of  contract  to  deliver  5(X)  tons  of 
cotton  seed  cake,  whether  there  was  a  breach 
,    held  for  the  Jury. 

2.  Sales  <S=>420  —  Anticipatokt  Bbeaoh  — 
Pbomptness  in  (Jlaimino  Bbeach. 

In  action  for  damages  for  claimed  anticipa- 
tory breach  of  contract  to  deliver  500  tons  of 
cotton  seed  cake,  whether  plaintiff  acted  prompt- 
ly in  claiming  the  breadi  held  for  the  jury. 

3.  Sales  ig=172— Stht  Based  oh  Anticipa- 
tobt Bbeach— Defense. 

In  action  for  damages  for  claimed  anticipa- 
tory breach  of  contract  to  deliver  500  tons  of 
cotton  seed  cake,  that  defendant's  plant  was 
destroyed  by  fire  after  contract  was  made  held 
no  defense,  eiren  if  contract  did  provide  that 
defendant  was  not  responsible  for  damages  aris- 
ing irom  causes  beyond  its  control. 

Appeal  from  District  Court,  Jefferson 
County;   W.  H.  Davidson,  Judge. 

Suit  by  G.  R.  Garner  &  Go.  against  tbe 
Beaumont  Cotton  Oil  Mill  Company,  in 
which  defendant  filed  a  cross-action  against 
plaintiff.  From  the  Judgment  rendered, 
plaintiff  appeals.     Reversed  and  remanded. 

Madden,  Truelove,  Ryburn  &  Pipkin,  of 
Amarillo,  and  Crook,  Lord,  Lawhon  &  Ney, 
of  Beaumont,  lor  appellant. 

Smith  &  Crawford,  of  Beaumont,  for  ap- 
pellee. 

• 

HIGHTOWEB,  C.  J.  The  nature  and 
result  of  this  suit  is  succinctly  stated  in  ap- 
pellant's brief,  and  that  statement  is  con- 
ceded by  appellee  to  be  correct  It  Is  sub- 
stantially as  follows: 

This  suit  was  Instituted  by  the  appellant, 
C.  R.  Garner  &  Co.,  against  the  appellee, 
Beaumont  Cotton  Oil  Mill  Company,  in  the 
district  court  of  Jefferson  county,  to  recover 
damages  for  a  claimed  anticipatory  breach 
of  contract  to  deliver  500  tons  of  cotton  seed 
cake;  it  being  alleged  that  at  the  time  of 
such  breach  such  cake  was  worth  $7  more 
per  ton  than  the  contract  price,  and  plaintiff 
claimed  damages  In  the  sum  of  $3,500. 

Trial  was  had  with  a  Jury,  and  upon  con- 
clusion of  the  evidence  the  court  Instructed 
a  verdict  In  favor  of  appellee  as  to  appel- 
lant's cause  of  action,  and  upon  answers  by 
the  Jury  to  special  issues  on  appellee's 
cross-action  for  damages  for  alleged  wrong- 
ful  detention   of  money   garnished   by   the 


hands  of  certain  insurance  companies.  Judg- 
ment was  rendered  In  favor  of  appellee 
against   appellant  for   such   damages. 

Appellant,  who  was  plaintiff,  alleged,  sub- 
stfintially,  that  it  was  a  corporation,  engaged 
In  brokerage  business  at  Amarillo,  Tex., 
buying  and  selling  cotton  seed  products,  and 
that  appellee,  at  such  time,  was  engaged 
in  manufacturing  such  products  and  selling 
same  to  purchasers  throughout  the  state, 
having  its  mill  and  place  of  business  in  the 
City  of  Beaumont,  Jefferson  county,  Tex.; 
that  appellant,  on  October  25,  1917,  made  a 
contract  with  appellee,  by  which  It  purchascl 
500  tons  of  cracked  and  screened  cotton  seed 
cake  or  meal  at  appellant's  option,  guaran- 
teed to  contain  49  per  cent,  protein  and  fat, 
at  the  aggregate  price  of  |50  per  ton,  f.  o.  b. 
the  cars  at  Beaumont,  Tex.,  shipment  to  be 
made  on  or  after  November  1,  1917,  and  not 
later  than  December  10,  1917;  that  there- 
after, on  November  S  and  6,  1917,  appellant 
furnished  shipping  instructions,  which  were 
accepted  by  appellee;  that  on  November  10, 
1917,  appellee  breached  said  contract,  and 
failed  and  refused  to  carry  out  the  terms 
thereof,  aild  refused  to  deliver  said  cotton 
seed  cake  and  meal,  but  declared  to  appel- 
lant that  It  could  not  carry  out  said  contract 

Appellant  alleged  that  it  did  not  carry 
such  cotton  seed  products  in  stock,  but 
bought  and  sold  the  same  by  telegram,  tele- 
phone, and  by  letter,  contracting  to  sell  at 
the  time  such  purchases  were  made,  all  of 
which  facts  were  well  known  to  appellee; 
that  appellant  advised  appellee,  as  early  as 
October  26,  1917,  that  said  500  tons  of  cake 
had  been  sold,  but;,  although  having  such 
knowledge,  appellee  thereafter,  on  said 
November  10,  1917,  refused  to  ship  said  cot- 
ton seed  cake  or  meal,  and  appellant,  la 
order  to  protect  Its  customers,  was  obliged  to 
buy  same  In  for  appellee's  account,  of  which 
fact  appellant  fully  advised  appellee  prior  to 
such  purchase^  and  did,  in  fact,  buy  such 
cake  in  at  $57  per  ton,  f.  o.  b.  the  cars  from 
the  Texas  Refining  Company  at  Greenville, 
Tex.,  such  purchase  being  made  on  November 
12,  1917,  the  cake  purchased  being  of  the 
same  grade,  and  upon  the  same  terms  of 
shipment ;  that  the  market  price  of  such  cake 
on  November  10  and  12,  1917,  was  the  sum 
of  $57  per  ton,  f.  o.  b.  the  mills,  and  that 
such  was  the  market  f.  o.  b.  the  cars  at  ap- 
pellee's mill  in  Beaumont  on  such  dates; 
and  that  therefore  appellant  was  entitled  to 
recover  said  sum  of  $3,500,  with  legal  in- 
terest from  the  day  of  such  alleged  breach 
of  contract. 

Appellee  answered  by  special  exceptions, 
general  demurrer,  and  also  by  the  following 
special  pleas: 

(1)  That  said  sale  was  made  under  the 
terms  of  the  contract  attached  to  appellee's 
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answer,  referred  to  as  Exblblt  A,  wUch  con- 
tains the  stipulation  that  appellee  should  not 
be  reqmnslble  for  any  damages  arising  from 
any  canse  beyond  its  control.  The  provision 
here  refffl'red  to  by  appellee  and  claimed  to 
have  been  a  proylslon  of  the  contract  in 
question  was  follows: 

"We  are  not  responsible  for  damages  arisincr 
from  delays  in  transportation,  or  for  any  other 
causes  beyond  our  controL" 

(2)  That  on  November  9,  1817,  appellee's 
mill  and  plant  was  entirely  destroyed  by 
fire,  through  no  fault  of  its  own,  of  which 
fact  appellant  was  fully  advised,  but  that 
appellant,  though  Knowing  the  full  time  for 
fulfilling  the  contract  had  not  transpired, 
maliciously  and  without  probable  cause,  on 
November  21,  1917,  instituted  this  suit,  and 
caused  writs  of  garnishment  to  be  issued 
against  certain  insurance  companies,  and 
caused  said  companies  to  hold  up  the  amount 
due  to  appellee  on  certain  policies,  for  which 
such  amounts  and  for  the  interest  due  on 
these  amounts  so  claimed  to  have  been 
wrongfully  garnished  by  appellant,  appellee 
sought  recovery  as  damages. 

(3)  That  such  suits  (garnishment  proceed- 
ing*) by  appellant  were  wrongfully  and  pre- 
maturely brought,  causing  damages  to  ap- 
pellee's credit  and  business  reputation,  and 
causing  the  bank  in' which  appellee  carried 
its  account  to  mature  its  unmatured  notes, 
causing  th6  bondholders  to  become  uneasy 
and  causing  the  defendant  to  sell  several 
hundred  dollars'  worth  of  cotton  seed  cake, 
when  It  could  have  held  same  and  made  a 
profit  of  several  thousand  dollars,  stating 
the  amount,  and  causing  it  to  sell  at  a  loss 
of  several  thousand  dollars,  stating  the 
amount,  parts  of  its  machine)?,  all  to  Its 
actual  damage  in  the  sum  of  $10,000,  and 
aiv>eUee  further  prayed  for  exemplary  dam- 


Appellant,  by  supplemental  petition,  de- 
nied the  matters  set  forth  in  appellee's  an- 
swer, and  alleged  that  that  provision  of  the 
claimed  contract  on  the  part  of  appellee  and 
referred  to  in  its  answer,  reading  as  follows: 

"We  are  not  responsible  for  damages  arising 
from  delays  in  transportation,  or  for  any  other 
canaes  beyond  our  control" 

—was  no  part  of  the  contract  made  between 
appellant  and  appellee  for  the  sale  and  pur- 
chase of  said  cotton  seed  products,  and  ttiat 
such  provision  or  claimed  provision  of  the 
contract,  though  claimed  to  have  been  made 
a  part  of  same  by  appellee,  by  having  been 
wired  to  appellant  as  appellee's  confirmation 
of  such  contract,  was  never  received  by  ap- 
pellant until  after  the  fire  in  question,  and 
was  never  accepted  by  appellant  as  any  part 
of  the  contract,  and  that  such  provision  was 
never,  In  fact,  a  part  of  the  contract  between 
appellant  and  appellee. 


Since  the  trial  court  peremptorily  instruct- 
ed a  verdict  against  appellant  on  its  cross- 
action  against  appellee,  the  only  question 
necessary  for  determination  by  this  'court  is 
whether  the  evidence  introduced  on  the  trial 
was  sufficient  to  raise  the  issue  of  anticipa- 
tory breach  of  the  contract  upon  the  part  of 
appellee,  and  whether,  also,  the  evidence  was 
sufficient  to  raise  the  issue  as  to  whether 
appellant  promptly  acted  upon  such  antic- 
ipatory breach,  and  we  therefore  deem  it 
proper  to  state  largely  the  evidence  intro- 
duced on  these  points. 

C.  R.  Garner,  appellant's  secretary,  testi- 
fied that  he  was  in  active  charge  of  appel- 
lant's business,  which  was  that  of  buying 
and  selling  cotton  seed  products  in  a  whole- 
sale way,  having  shipment  made  direct 
from  mills  to  appellant's  customers;  that 
the  negotiatloDs  out  of  which  this  action 
arose  began  with  a  telegram  from  appellee, 
addressed  to  appellant,  dated  October  25, 
1917,  reading  as  follows: 

"Offer  you  five  hundred  tons  cracked  cake 
forty-nine  per  cent  protein  and  fat  subject  be- 
ing unsold  shipment  Nov.  first  ten  days  Dec. 
fifty-one  dollara  f.  o.  b.  cars  Beaumont." 

Gamer  further  testified; 

That  after  £fie  receipt  of  this  telegram,  he 
had  a  telephone  conversation  with  Mr.  Mc- 
Adams,  appellee's  president,  in  which  Ite  told 
McAdama  that  he  could  sell  the  cake  at  $00, 
and  that  McAdams  would  let  him  know  later 
in  the  day  whether  he  could  sell  him  at  that 
price.  Accordingly,  on  the  afternoon  of  the 
same  day,  he  received  the  following  wire 
from  appellee: 

"Ton  may  go  ahead  and  sdl  five  hundred 
pounds  [tx>n8]  aa  per  my  former  telegram  at 
fifty  dollars  net  to  us  f.  o.  b.  Beaumont  wire 

confirmation  today." 

That  on  the  same  day  the  following  con- 
firmation was  wired  back  to  appellee: 

"Sold  per  your  offer  500  tons  43  per  cent 
protein,  prime  in  color  and  odor,  cracked, 
screened  cotton  seed  cake  or  meal,  buyer's  op- 
tion November  first  ten  days  in  December  $60.00 
f.  o.  b.  Beaumont  regular  confirmation  mailed." 

That  on  October  26th  appellant  received 
from  appellee  the  following  wire: 

"Telegram  received  referring  to  our  telegram 
of  twenty-fourth  was  for  49  per  cent  protein 
and  fat  combined  at  sellers  convenience  during 
period  named  November  first  ten  days  in  Decem- 
ber. On  receipt  of  this  please  telegraph  con- 
firmation this  basis." 

Garner  further  testified  that  the  basis  men- 
tioned in  this  telegram  was  confirmed  by 
wire  from  appellant  to  appellee  reading  as 
follows : 

"Answering  day  message  49  per  cent  protein 
and  fat  combined  satisfactory." 

Appellant  also  Introduced  In  evidence  a 
letter  to  appellee  dated  October  25, 1917,  con- 
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flrmlns  this  telegram,  and  also  Its  original 
confirmation  of  the  contract  dated  October 
25,  1917,  confirming  the  products  purchased 
and  the  terms,  etc.,  of  the  purchase.  Mr. 
Garner  then  testified  that  this  confirmation 
■was  never  returned  to  appellant.  Appellant 
then,  by  Garner,  identified  shipping  Instruc- 
tions, dated  November  3d  and  November  6th, 
for  120  and  380  tons  of  the  products  men- 
tioned In  the  contract,  which  Instructions 
were  forwarded  to  appellee  on  such  dates, 
and  also  introduced  letters  Inclosing  such  in- 
structions. There  was  also  introduced  in 
evidence  a  telegram  to  appellant  from  appel- 
lee, dated  at  Beaumont  on  November  5th, 
reading  as  follows: 

"Your  Reno,  Nevada,  instructions  third  can 
get  out  part  last  this  week.  Balance  as  earl; 
as  possible  next  week  advise" 

— ^and  also  a  reply  message  from  appeltaiat  to 
appellee  on  November  6th,  as  follows: 

"Yonr  wire  6th  reference  Reno  shipping  in- 
structions satisfactory  to  us.  Please  tuah  all 
possible." 

Then,  on  the  8th  of  November,  appellant 
recrtved  from  appellee  the  following  wire: 

"Instructions  received  balance  your  contract 
can  we  change  some  of  your  instructions  to  meal 
so  as  to  take  care  of  meal  made  while  grinding 
cake  we  are  heavily  sold  np  on  cake  and  this 
will  also  help  us  from  delaying  your  orders  than 
may  otherwise  might  be.    Please  advise," 

To  this  message  appellant  replied,  on  No- 
vember 9th,  as  follows: 

"Answering  day  message.  Cannot  change  cake 
ordered  to  meal  but  have  party  wanting  three 
hundred  ten  tons  meal  43  per  cent,  protein 
prime  in  color  and  odor  November  December 
shipment.  On  receipt  of  this  please  telegraph 
your  lowest  price  quidc." 

And  on  November  9th  appellant  received 
from  appellee  the  following  telegram: 

"Our  plant  entirely  destroyed  last  night  by 
fire  impossible  fill  shipping  order  per  your  in- 
structions will  advise  more  fully  by  letter." 

Mr.  Garner  then  testified  that  his  answer 
to  this  last-mentioned  telegram  was  a  tele- 
phone conversation  with  Mr.  McAdams,  ap- 
pellee's president,  and  In  this  connection  his 
evidence  was  as  follows: 

"I  replied  to  that  telegram.  I  talked  over  the 
phone  with  Mr.  McAdams  on  November  10th. 
That  was  Mr.  ¥.  O.  McAdams,  president  of  the 
Beaumont  Cotton  Oil  Company.  I  called  up 
Mr.  McAdams  and  asked  him  what  he  was  going 
to  do,  and  what  arrangements  he  was  making 
about  filling  the  cake  orders  sent  down  to  him, 
and  he  told  mc  that  he  had  lost  his  entire  plant 
by  fire  and  he  would  be  unable  to  fill  the  con- 
tract, and  on  account  of  the  fire  canceling  the 
contract,  and  I  thought  I  knew  Mr.  McAdams 
pretty  well,  and  a  little  personal  friendship  ex- 
isted between  us,  and  I  insisted  that  he  should 
not  treat  me  that  way,  but  that  he  should  go 
ahead  and  fill  that  contract.    And  he  still  in- 


sisted that  he  had  lost  everything  that  he  had 
and  that  on  account  of  the  fire  he  would  cancel 
the  contract  and  he  would  be  nnable  to  ship 
the  cake.  As  to  what  he  said  about  shipping 
or  refusing  to  ship  the  cake,  in  that  conversa- 
tion, along  that  line,  he  said — he  was  telling 
me  all  the  time  he  would  cancel  the  contract, 
but  I  insisted  that  from  a  personal  standpoint, 
even,  he  should  go  ahead  and  fill  the  contract 
with  us,  and  he  said  he  would  let  me  know 
Saturday  by  telegram  what  he  would  be  able 
to  do  about  it. '  He  told  me  that,  if  it  was  pos- 
sible to  make  any  arrangements  to  fill  the  con- 
tract, he  would  see  about  it  and  let  me  know 
fully  the  10th— that  was  Saturday ;  and  he 
kept  telling  me  fH  the  time  the  contract  was 
canceled  and  how  sorry  he  was  he  was  nnablA 
to  fill  it" 

He  further  testified,  referring  to  a  tele- 
gram then  being  exhibited,  as  follows: 

"This  telegram  is  one  that  I  sent  to  Mr.  Mc- 
Adams on  the  12th.  I  also  sent  this  other  one. 
My  memory  is  that  this  tdegram  from  the 
Beaumont  Cotton  Oil  Oompany  was  received 
some  time  on  the  morning  of  the  13th.  I  do  not 
know  the  exact  hour  in  the  morning,  but  it  was 
put  in  the  office  in  the  morning  of  the  13th  of 
November." 

The  telegrams  to  which  the  'tvitness  was 
referring  above  were  as  follows: 

"Amarillo,  Texas,  November  12,  1917, 

"10:53  A.  M. 

"T.  O.  McAdams,  President  Beaumont  Cotton 
Oil  Mill  Co.,  Beaumont,  Texas:  Tou  promised 
to  wire  us  Saturday  whether  or  n^t  yon  would 
buy  five  hundred  tons  of  cake  you  have  con- 
tracted for  November  first  ten  days  December 
shipment  with  ns  firom  IBeanmont,  Texas,  i^ftr 
Dollars  per  ton  f .  o.  b.  Beaumont,  Texas.,  which 
you  hold  shipping  instructions  covering.  Mar- 
ket advancing  daily  and  we  must  have  positive 
information  by  telegraph  date  if  you  have  bought 
or  will  buy  from  other  sources  to  fill  this  con- 
tract for  shipment  within  contract  period.  Uf»- 
legg  toe  hear  from  you  will  huv  in  for  yo»r  mo- 
count  five  hundred  toni  of  oako  from  Temo* 
Refining  Co.,  Qreenville,  Texat,  at  fifiy-tevm 
dollart  ver  ton  f.  o.  b.  QremiviUe,  Mount  Pleat- 
ant,  Ternu.  This  price  fifty  cents  per  ton  less 
than  we  can  buy  from  other  parties.  Answer 
immediately. 

"O.  K.  Gamer  &  Company." 

The  second  of  these  telegrams  mentioned 
by  the  witness  reads  as  follows: 

"Amarillo,  Texas,  November  12,  1917. 
"X.  O.  McAdams,  President  Beaumont  Cotton 
Oil  Mill  Co.,  Bnaumont,  Texas:  Wire  immedi- 
ately if  you  are  going  to  ship  five  hundred  tons 
per  our  contract  with  you  per  telegram  date 
must  know  immediately  without  fail. 

"C.  R.  Gamer  &  Company. 
5:10  P.  M." 

Not  having  a  reply  from  appellee  to  either 
of  it.s  messages  of  November  12th,  on  the 
morning  of  the  13th  appellant  wired  appellee 
as  follows: 

"In  accordance  with  your  wire  and  letter  of 
the  ninth  instant  and  telephone  oouversation  of 
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tenth  instant  advising  you  could  not  fill  order 
for  five  hundred  tons  cake  boaght  as  per  ex- 
change of  telegrams  October  twenty-fifth  we 
have  bought  five  hundred  tons  forty-nine  per 
cent,  combined  protein  and  fat  cracked  screened 
cake  or  meal  our  option  for  your  account  in 
accordance  with  our  wire  of  twelfth  instant 
from  Texas  Refining  Co.,  Greenville,  Texas, 
fifty-seven  dollars  ton  f.  o.  b.  OreenviUe,  Meant 
Pleasant,  Texas,  November  first  ten  days  De- 
cember shipment  and  you  will  (ovem  yourself 
accordingly,  letter  follows." 

And  on,  the  same  day  appellant  mailed  to 
appellee  a  confirmatory  letter,  quoting  the 
last-mentioned  message  and  confirming  same. 
The  evidence  further  shows  that  at  6:23  p. 
m.  on  November  12th  a  telegram  was  filed 
by  the  Beaumont  Cotton  Oil  Mill  Company 
with  the  Western  Union  telegraph  office  at 
BeaniQont,  the  message  being  sent  charges 
collect,  addressed  to  appellant,  but  It  was 
shown  by  the  witness  Garner  that  said  tele- 
gram was  not  received  by  appellant  until 
some  time  during  the  morning  of  November 
IStb,  and  this  telegram  reads  as  follows: 

"Telegram  to  T.  O.  McAdams  to  hand.  We 
have  until  end  of  contract  period  to  611  trade 
under  our  contract  of  sale.  We  have  right  to 
cancel  this  sale  if  beyond  our  ability  to  meet  con- 
ditions our  mill  a  total  loss  until  we  make  insur- 
ance adjustments  and  finish  checking  up  our 
business  we  are  unable  to  advise  de&kitely 
whether  or  not  we  can  fill  trade  or  must  exer- 
cise the  above  right;  buy  nothing  for  our  ac- 
count." 

It  was  further  shown  by  appellant,  through 
the  witness  Gamer,  that  the  appellee  never 
did  deliver  the  500  tons  of  cotton  seed  cake 
covered  by  the  contract,  and  that  the  appel- 
lant bought  that  quantity  of  such  cake  from 
the  Texas  Refining  Cohipany,  securing  an 
option  therefor  on  November  ioth,  by  calling 
J.  D.  Middleton,  manager,  on  long-distance 
telephone,  buying  such  cake  at  $57  per  ton 
f.  o.  b.  cars  at  Greenville. 

Gamer  also  testified  that  he  .was  familiar 
with  the  market  value  of  the  cotton  seed  cake 
on  November  10  and  12,  1917,  in  Beaumont, 
Tex.,  and  that  the  market  value  of  the  class 
of  cake  called  for  In  the  contract  was  $57.50, 
f.  o.  b.  cars  at  Beaumont,  Tex.,  on  these 
dates.  There  was  also  Introduced  corre- 
spondence, Invoices,  drafts,  etc.,  showing  pur- 
chase of  the  cotton  seed  cake  In  question 
from  the  Texas  Refining  Company  on  No- 
vember 12th  for  $57  per  ton,  f.  o.  b.  the  cars 
at  Greenville  and  Mt.  Pleasant,  Tex. ;  Texas 
common  points  the  same  as  Beaumont.  There 
was  also  introduced  in  evidence  a  telegram 
from  appeUee,  received  by  appellant  on  No- 
vember 20,  1917,  reading  as  follows: 

"Following  our  conversation  of  last  Sunday 
should  we  be  able  to  give  you  four  to  six  hun- 
dred tons  guaranteed  sound  forty-two  per  cent 
protein  slab  cake  which  should  run  forty-nine 
p<>r  cent,  protein  and  fat  at  Port  Arthur,  Texas, 
at  forty-six  dollars  per  ton  shipment  November 


first  ten  days  December  sacked  in  Kolo  bags, 
this  tn  place  of  the  five  hundred  tons  we  had 
told  you  hut  had  to  cancel  account  of  our  fire 
you  can  have  this  milled  and  sacked  in  transit 
at  about  four  dollars  per  ton  we  should  think. 
Wire  quick  answer." 

Xhe  manager  of  the  Texas  Befiuoing  Com- 
pany at  Greenville  folly  corroborated  and 
confirmed  the  testimony  of  Gamer  with  ref- 
erence to  the  purchase  of  the  cake  from  that 
concern,  and  as  to  the  securing  of  an  option, 
which  -was  on  November  10th,  and  the  exer- 
cise of  such  option  on  November  12tb,  for 
$57  per  ton,  and  also  this  witness  testified 
that  such  was  the  market  value  of  this  kind 
and  class  of  cake  f.  o.  b.  the  cars  at  Beau- 
mont, Tex.,  on  said  date. 

X.  O.  McAdams,  appellee's  president,  and 
a  witness  for  apiieUee,  on  the  trial  contra- 
dicted appellant's  witness  (Earner  in  mate- 
rial respects  as  to  what  was  said  between 
those  two  in  the  telephone  conversation  on 
the  10th  of  November,  and  McAdams  testi- 
fied, in  substance,  that  he  did  not  tell  Gar- 
ner in  that  conversation  that  appellee  could 
not  or  would  not  fill  the  contract  for  the 
sale  and  purchase  of  the  cotton  seed  cake  In 
question,  bnt  that  he  only  told  Garner  that, 
owing  to  the  fact  that  appellee's  mill  had 
been  destroyed  by  fire,  it  would  be  impossible 
for  apijellee  to  comply  \vlth  appellant's  ship- 
ping Instructions'  of  November  3d  and  6th; 
that  witness  did  not  tell  Gamer  that  appel- 
lee would  not  carry  out  the  contract,  and, 
in  fact,  that  witness  told  Garner  that  he 
(witness)  would  see  what  hp  could  do  with 
reference  to  filling  the  contract,  and  would 
do  the  best  that  could  be  done  in  that  di- 
rection. McAdams  did  not  deny,  however. 
Garner's  testimony  to  the  effect  that  he  (Mc- 
Adams) during  the  same  conversation  pronilb- 
ed  Gamer  that  he  would  let  him  know  defi- 
nitely on  that  same  day  by  wire  what  ap- 
pellee would- do  with  reference  to  filling  this 
contract,  and  if  he  had  contradicted  Garner 
in  this  matter,  as  he  did  in  other  portions  of 
Garner's  testimony,-  it  would  not  have  war- 
ranted the  court  in  taking  the  question  from 
the  Jury  by  peremptory  instruction,  if  appel- 
lant's evidence  was  suflJclent  to  raise  tlie  is- 
sue that  appellee,  acting  through  McAdams, 
repudiated  and  renounced  its  liability  under 
the  contract  and  declined  to  fill  the  same, 
and  appellant  acted  upon  such  repudiation 
promptly  as  it  claims  to  have  done. 

[1]  Appellant's  first  assignment  of  error 
complains  of  the  peremptory  Instruction  giv- 
en by  the  court  In  appellee's  favor,  and  con-, 
tends  that  the  case  should  have  been  sub- 
mitted to  the  Jury  for  its  determination  as 
to  whether  appellee  breached  the  contract 
sued  upon,  etc.  The  proposition  Is  as  fol- 
lows: 

"Since  the  evidence  would  authorize  a  finding 
that,  at  the  time  plaintiff  purchased  the  cake  or 
meal  in  the  open  market,  defendant  had  repudl 
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ated  the  contract  of  parchase  by  declaring  that 
be  would  not  fulfill  the  same,  and  that  the 
plaintiff  acted  upon  such  anticipatory  breach, 
It  was  error  for  the  court  to  peremptorily  in- 
struct the  jury  to  find  against  the  plaintiff  upon 
this  issue." 

In  support  of  its  contention  appellant  dtes 
the  following  authorities:  Green  wall  Theat- 
rical Co.  V.  Markowita,  97  Tex.  479,  79  S.  W. 
1069,  65  L.  R.  A.  302 ;  Kilgore  v.  N,  W.  Tex. 
Baptist  Ed.  Ass'n,  90  Tex.  139,  37  S.  W.  698; 
Young  V.  Watson,  140  S.  W.  840 ;  Sup.  Coun- 
cil Am.  Leg.  of  Honor  v.  Batte,  34  Tex.  Civ. 
App.  456,  79  S.  W.  629 ;  Sup.  Council  v.  Gam- 
batl,  29  Tex.  Civ.  App.  80,  69  S.  W.  114; 
Rodim  V.  fiorst,  178  U.  S.  1,  20  Sup.  Ct.  780, 
44  L.  Ed.  953;  3  Elliott  on  Contracts,  { 
2028;  9Cyc.  641. 

Aiq)ellee,  as  to  the  first  counter  proposi- 
tion, makes  the  foll«wing: 

"Since  the  uncontrorerted  evidence  shows  that 
there  was  no  refusal  on  the  part  of  api)el]ee  to 
comply  with  the  contract,  but,  on  the  contrary, 
same  was  left  open  for  future  arrangements,  the 
court  properly  peremptorily  instructed  the  jury 
to  find  against  the  appellant." 

In  8upi>ort  of  this  counter  projposltlon,  ap- 
pellee cites  the  following  authorities:  Swift 
&  Co.  V.  Continental  Oil  &  Cotton  Co.,  170 
S.  W.  114;  Kilgore  v.  N.  W.  Tex.  Baptist 
Society,  90  Tex.  139,  37  S.  W.  598;  United 
States  V.  Smoot,  15  Wall.  36,  21  L.  Ed.  107; 
Dlngley  v.  Oler,  117  U.  S.  490,  6  Sup.  Ct 
850,  29  L.  Ed.  984;  Benjamin  on  Sales,  { 
568. 

All  the  cases  tlted  by  both  parties  go  back 
to  and  announce  as  correct  the  rule  In  cases 
of  this  character  as  laid  down  by  Benjamin 
on  Sales  in  the  section  above  referred  to. 
Benjamin  states  the  rule  as  follows: 

"A  mere  assertion  that  the  party  will  be  un- 
able or  will  refuse  to  perform  his  contract  is  not 
sufficient.  It  must  be  a  distinct  and  unequivo- 
cal, absolute  refusal  to  perform  the  promise,  and 
must  be  treated  and  acted  upon  as  such  by  the 
party  to  whom  the  promise  was  made,  for,  if  he 
afterwards  continues  to  urge  or  demand  compli- 
ance with  the  contract,  it  is  plain  that  he  does 
not  understand  It  to  be  at  an  end." 

In  the  Kilgore  Case,  cited  by  both  parties. 
It  was  said: 

"The  evidence  tends  to  show  that,  after  the 
declarations  of  Kilgore  were  made,  and  the  acts 
done  by  him  upon  which  the  abandonment  was 
predicated,  the  ofBcers  of  the  corporation  en- 
treated with  him  and  his  sureties  for  a  continu- 
ance of  the  work  under  the  contract.  If  that 
be  true,  then  it  would  operate  as  a  waiver  of 
the  breach,  which  mi^ht  have  been  claimed,  if 
promptly  accepted  by  the  corporation." 

And  further  in  the  same  case: 

"When  the  promisor  is  in  good  faith  actively 
engaged  in  the  performance  of  a  contract,  a 
declared  intention  to  abandon  it  at  some  future 
time,  however  positively  made,  could  not  oper- 
ate to  terminate  it,  because  he  at  the  same  time 


would  by  hia  act  or  performance  be  in  a  more 
emphatic  manner  aflirming  the  existence  of  the 
contract  and  maintaining  the  terms  theceoL" 

It  must  be  borne  in  mind  that  in  the  Kil- 
gore  Case  the  promisor,  notwithstanding  his 
declarations  that  he  intended  to  abandon  liis 
contract,  and  would  do  so,  still  at  the  very 
time  of  such  declaration  he  was  in  the  active 
performance  of  his  contract,  and  the  other 
party  thereto  continued  to  insist  and  urge 
him  to  continue  the  performance  of  hia  con- 
tract, and  In  that  case  the  court  applied  the 
familiar  maxim  that  "Actions  speak  louder 
than  words,"  and  held  that  Kilgore's  decla- 
ration to  the  effect  that  he  intended  to  aban- 
don the  contract,  If  made,  were  not  sufficient 
to  show  a  breach  of  the  contract  on  his  part 
in  the  face  of  the  fact  that  he  was  then  en- 
gaged in  the  active  performance  of  his  con- 
tract. 

In  Greenwall  Theatrical  Co.  v.  Markowltz, 
supra,  the  action  was  one  by  the  plaintiff  for 
anticipatory  breach  of  contract,  like  the  pres- 
ent case,  and  in  that  case  the  Supreme  Court 
of  this  state,  among  other  things,  said: 

"Before  the  time  when .  defendant  was  bound 
to  perform,  it  could  not,  by  its  renunciation  of 
its  obligation,  put  an  end  to  the  contract;  but 
by  its  action  it  left  the  plaintiff  at  liberty,  if 
he  saw  fit,  to  take  it  at  its  word,  and  treat  its 
contract  as  a  breach  and  the  contract  as  there- 
by terminated,  and  hold  the  defendant  respon- 
sible for  the  damages  resulting." 

We  think  that  this  case,  considering  the 
evidence  adduced  upon  the  trial,  ought  to  be 
ruled  by  the  Greenwall  Theatrical  Company 
Case  Just  quoted  from.  According  to  the 
testimony  of  appellant's  witness  Oamer,  ap- 
pellee's president,  McAdams,  stated  to  him 
emphatically,  In  the  telephone  conversation 
of  November  10th,  that  appellee  would  not 
be  able  to  fill  the  contract  between  the  par- 
ties on  account  of  the  destruction  of  its  mill 
plant  by  fire,  and  that  appellee  would  cancel 
the  contract^  and  that  appellee  considered 
that  the  contract  was  canceled  by  the  Are; 
and  if  Gamer's  testimony  be  given  credence, 
it  would  Justify  the  conclusion  by  a  Jury 
that  in  said  conversation  appellee's  president 
positively  renounced  any  liability  to  fulfill 
the  contract,  and  gave  as  a  reason  for  its 
cancellation  the  destruction  of  its  plant  by 
fire.  It  is  true  Gamer  testified  that  in  the 
same  connection  McAdams  stated  to  him  that 
he  would  let  him  know  for  sure  by  wire  on 
that  same  evening  what  appellee  would  do 
about  fulfilling  the  contract,  and  that  Garner 
did  not  at  the  very  time  of  such  conversa- 
tion act  upon  McAdams'  statement  that  ap- 
pellee would  cancel  the  contract,  or  consid- 
ered the  contract  canceled,  but,  in  view  of 
the  promise  on  the  part  of  McAdams  to  let 
appellee  know  for  certain  on  the  same  eve- 
ning whether  it  would  change  Its  mind  and 
fulfill  the  contract,  and  in  view  of  appellee's 
failure  to  comply  with  such  promise,  and  in 
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view  of  all  of  tbe  uncontradicted  evidence  on 
the  part  of  appellant,  that  appellee  refused 
to  answer  either  of  appellant's  telegrams  on 
the  12th  of  November,  vrhlcb  telegrams  are 
hereinbefore  copied,  we  have  reached  the 
conclusion  that  the  evidence  in  this  case  was 
such  as  to  compel  a  submission  by  tbe  trial 
court  to  the  Jury  of  the  issue  as  to  whether 
there  was  a  breach  of  the  contract  in  ques- 
tion by  appellee. 

In  view  of  another  trial  of  the  case,  we 
think  it  would  hardly  be  proper  to  enter  fur- 
ther into  an  argument  showing  the  probative 
force  of  the  evidence  bearing  upon  this  Issue. 
We  simply  hold  that  the  evidence  was  suffi- 
cient to  carry  the  case  to  the  Jury  on  tliat 
question. 

[2]  On  the  further  point — that  is:  Did  ap- 
pellknt  act  promptly  upon  this  anticipatory 
breach  of  contract,  if  there  was  such? — it 
is  the  contention  of  appellee  that  the  evi- 
dence shows  without  contradiction  that,  even 
though  there  was  a  renunciation  of  tha  con- 
tract by  appellee  and  a  iwsltive  refusal  to 
carry  it  out,  still  appellant  did  not  promptly 
act  upon  such  refusal  or  breach,  but  contin- 
ued to  urge  performance  of  the  contract  by 
appellee,  and  thereby  waived  its  right  to  de- 
clare a  breach  and  hold  appellee  for  the 
measure  of  damages  sought  to  be  recovered 
In  this  case. 

It  Is  true  that  appellant's  witness  Oamer 
stated  that  be  insisted,  in  the  conversation' 
by  phone,  that  appellee  carry  out  its  con- 
tract with  appellant;  but  it  also  appears, 
or  at  least  it  was  left  by  the  evidence  as  a 
question  of  fact  for  the  Jury  to  determine, 
that  Garner,  acting  for  appellant,  had  no  in- 
tention of  waiving  appellant's  rights  under 
the  contract,  by  reason  of  appellee's  breach 
at  that  time,  and  from  the  fact  tliat  Oamer, 
acting  for  appellant,' waited  until  the  evening 
of  the  12th'  to  determine  whether  appellee 
was  going  to  comply  with  the  contract,  it 
does  not  follow,  as  a  matter  of  law,  that  ap- 
pellant did  not  act  promptly  in  claiming  the 
breach,  and  therefore  this  question  was  also 
one  for  the  determination  of  the  Jury. 

[3]  The  record  discloses  that  there  was 
some  contention  made  by  appellee's  answer 
below  to  the  effect  that  appellee  would  not 
be  liable  in  this  case  because  of  the  destruc- 
tion of  its  mill  plant  by  fire,  in  view  of  the 
provision  of  the  contract  as  claimed  by  it,  to 
the  effect  that  it  would  not  be  liable  for  any 
damages  caused  by  anything  beyond  its  con- 
trol. Even  if  that  provision  had  been  in  the 
contract  as  finally  closed  between  the  parties, 
we  are  of  the  opinion  that  it  could  not  avail 
appellee  in  this  case,  and  that  its  plant  was 
destroyed  by  fire  after  the  contract  was 
made  would  be  no  defense  to  appellant's 
cause  of  action  as  here  asserted.  This  con- 
tention is  not  made  by  appellee  In  this  court, 
as  we  understand  it;    but,  if  so,  it  would 
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have  to  be  overruled,  and  we  merely  make 
these  remarks  on  this  point  in  view  of  an- 
other trial  of  the  case. 

It  follows,  from  what  we  have  said,  that 
this  court  is  of  the  opinion  that  the  Judg- 
ment of  the  trial  court  ought  to  be  reversed, 
and  the  cause  remanded;  and  it  will  be  so 
ordered. 

Reversed  and  remanded. 


8TATB  v.  ELLIOOT.     (No.  7748.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
May  17,  1919.) 

1.    MA91XB     AND     SEKVAKT     «=>101,      102(1)— 

Duty  to  Emplotsb. 
The  state,  as  an  employer  operating  state's 
railroad,  is  bound  to  furnish  employ&s  with  « 
safe  place  in  which  to  work. 

2.  Action  «=>27(2)— CoNTaAcr  OB  Tobt— IN- 

JTJBY   to   EHFLOYltS. 

A  servant  injured  by  negligence  of  master   ' 
may  elect  to  sue  either  on  contract  or  for  torfc 

3.  States  «=>191(1)—Contbaot&— Liability. 
When  the  state  makes  a  contract,  it  is  bound 

as  much  as  a  citizen  would  be  bound  by  a  like 
contract,  notwithstanding  the  state  cannot  be 
sued  without  permission. 

4.  Masteb   and    Sebvant   «=388(1)— State's 
Liability  foe  Injuby  to  EuPLorts. 

'Where  the  state  owned  and  operated  a  rail- 
road under  Laws  30th  Leg.  c.  74;  Laws  Slst 
Leg.  (2d  Ex.  Scss.)  c.  24;  Laws  33d  Leg.  c 
139  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
6745a-6745f),  and  employed  labor,  held  that  the. 
state  occupies  to  such  employfes  the  relations  of"' 
an  ordinary  employer ;  and,  where  an  employfi 
was  injured  through  the  negligence  of  agents 
having  supervision  and  management  of  the  road, 
the  state  is  liable,  though  it  cannot  be  sued 
without  permission. 

6.  Limitation  ot  Actions  «=>69 — Runnino 
OF  Statute— Leave  to  Sub. 
As  a  state  cannot  be  sued  without  permis- 
sion, limitations  against  an  action  by  employ^ 
on  a  state  railroad,  who  was  injured  by  those 
having  the  management  of  the  road,  do  not  be- 
gin to  run  until  permission  to  sue  is  granted. 

6.  Limitation  of  Actions  <S=»131— Running 
OF  Staiuik. 

Where  an  employ^  on  a  state  railroad  was 
injured,  and  bis  petition  to  tbe  Legislature  for 
privilege  of  entering  the  courts  with  his  cause 
of  action,  of  which,  under  Const,  art  3,  §  67, 
he  was  required  to  give  advance  notice  of  30 
days,  was  presented  within  two  years  after  in- 
jury, tbe  running  of  limitations  against  an  ac- 
tion for  such  injuries  was  tolled. 

7.  Limitation  of  Actions  «=»175— Running 
OF  Statute— Waiveb. 

As  there  is  no  constitutional  provision  re- 
quiring the  state  to  plead  limitations  in  an  ac- 
tion against  it,  the  Legislature,  on  passing  an 
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act  allowing  an  empIoy4  of  a  state  railroad  who 
was  injured  to  sue,  may  waive  limitations,  and 
provide  tliat  limitations  should  not  begin  to  run 
until  the  passage  of  the  act. 

8.    CONBTITUTIOWAL  LAW  (3=»188— RXTBOSPJEO- 

TiVB  Lkgisi-ation— What  Constitutes. 
Where  the  Legislature,  in  passing  an  act 
giving  an  employ^  of  the  state  railroad  permis- 
sion to  sue  for  injury,  provided  that  limita- 
tions should  not  begin  to  run  until  the  passage 
of  the  act,  such  act  was  not  under  the  ban  in- 
terdicting retroactive  statutes. 

Appeal  from  District  Ck>urt,  Anderson 
County;   John  S.  Prince,  Judge. 

Action  by  John  H.  EUIott  against  the  State 
of  Texas.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

B.  F.  Looney,  Atty.  Gen.,  Luther  Nickels, 
of  Eastland,  A.  G.  Greenwood,  of  Palestine, 
and  C.  M.  Cureton.  and  W.  J.  Townsend, 
both  of  Austin,  for  appellant. 

Campbell  &  Sewell,  N.  B.  Morris,  and  N. 
B.  Morris,  Jr.,  all  of  Palestine,  and  Williams 
&  Neethe,  of  Galveston,  for  the  State. 

GRAVES,  J.  The  Thirty-Fifth  Legislature, 
at  Its  Fourth  Called  Session  (1918),  passed 
an  act  enabling  John  Elliott,  appellee,  to  sue 
the  state  of  Texas  for  personal  injuries  al- 
leged to  have  been  suffered  by  him  on  or 
about  March  6,  1916,  while  working  for  the 
State  Railroad.  This  act  was  approved 
March  25,  1918,  and  Is  published,  as  chapter 
32,  p.  59,  Acts  of  the  Fourth  Called  Session 
Thirty-Fifth  Legislature,  and,  omitting  cap- 
•  tlon,  emergency,  and  service  of  process  claus- 
es, reads  as  follows: 

"Section  L  John  H.  Elliott  be  and  he  is  here- 
by granted  permission  to  sue  the  state  of  Texas 
for  damages  for  personal  injuries  received  by 
him  while  on  duty  as  a  bridge  carpenter  in.  the 
employ  of  the  Texas  State  Railroad  about 
March  6,  1916. 

"Sec.  2.  That  such  suit  may  be  filed  in  the 
district  court  of  Anderson  county,  Texas,  where 
the  injury  occurred,  at  any  time  within  two 
years  from  the  date  this  act  takes  effect;  and 
said  cause  of  action  shall  not  be  barred  by  lim- 
itation until  two  years  from  the  date  this  act 
takes  effect 

"Sec.  3.  That  such  suit  upon  said  caus?  of 
action  shall  be  tried  and  determined  in  the  trial 
and  appellate  courts  according  to  the  same  roles 
of  law  and  procedure,  as  to  linbility  and  dc- 
fenses,  that  would  be  applicable  if  such  suit 
ivere  against  an  ordinary  Texas  raUroad  corpo- 
ration; provided  any  amount  determined  due 
plaintiff  in  accordance  with  the  provision  of 
this  act  shall  be  approved  by  act  of  the  Leg- 
islature." 

On  April  12,  1918,  Elliott  filed  this  suit 
rfgalnst  the  state  to  recover  damages  for  the 
•njurles  referred  to,  setting  up  this  statute 
AS  the  ba-sis  of  his  right  to  bring  It,  and  al- 


leging the  Injuries  to  have  been  sustained  by 
him  on  the  date  given,  while  at  work  for  the 
state  as  a  bridge  hand  on  what  is  known  as 
the  Texas  State  Railroad,  which  extends 
from  Rusk,  In  Cherokee  county,  to  Palestine. 
In  Anderson  county,  in  Texas;  that  by  au- 
thority of  law  the  railroad  had  been  estab- 
lished, equipped,  and  was  then  through  a 
general  manager  In  person  and  such  other 
agents  and  servants  as  are  usually  employed 
in  that  kind  of  business,  being  maintained 
and  operated  by  the  state  as  a  common  car- 
rier of  passengers  and  freight  for  hire ;  that 
at  the  time  of  his  injury  the  appellee,  while 
working  under  the  orders  of  one  of  Oiese 
employes,  a  foreman  In  charge  of  repairing 
bridges,  etc.,  was  riding  along  this  State 
Railroad  in  the  service  of  the  state  upon  a 
push  car  furnished  by  the  road  and  this  fore- 
man to  transport  the  bridge  carpenters  to 
and  from  this  work,  and  that  the  push  car 
was  negligently  derailed,  throwing  him  off 
and  Injuring  him ;  that  the  derailment  and 
his  consequent  injuries  were  the  direct  and 
proximate  result  of  the  negligence  of  the 
manager  of  the  railroad,  and  of  his  servants, 
agents,  and  employes  In  falling  to  have  and 
keep  the  push  car  In  a  safe  condition.  In  op- 
erating It  at  a  dangerous  rate  of  speed,  and 
In  failing  to  keep  and  maintain  the  railroad 
track  itself  In  a  safe  condition,  in  that  Us 
rails  were  allowed  fo  spread  and  remain  too 
far  apart. 

Upon  the  theory  that  the  act  thus  passed 
was  beyond  the  power  of  the  Legislature  as 
being  an  ex  post  facto  or  retroactive  law,  at- 
tempting to  create  liability  against  the  state 
when  none  existed  at  the  time  of  ^e  acci- 
dent in  question,  that  it  oi)erated  to  suspend 
the  statutes  of  limitation  specially  in  favor 
of  Elliott,  that  It  essayed  by  special  act  to 
change  the  rules  of  •  liability,  evidence,  etc., 
retroactively,  and,  generally  and  Independ- 
ently, that  the  state  was  not  liable  for  the 
alleged  acts  of  negligence  of  its  ofiiccrs, 
agents,  or  employes, -the  same  being  merely 
their  personal  torts  or  misfeasances,  the  de- 
fendant presented  and  urged  various  demur- 
rers and  exceptions  to  the  petition,  assailing 
the  statute  as  actually  having  the  effect  of 
contravening  all  these  provision^  of  the  Con- 
stitution of  Texas: 

(1)  Section  49,  art.  3,  which  provides  that 
"no  debt  shall  be  created  by  or  on  behalf  of 
the  state,  except  to  supply  casual  deficien- 
cies of  revenue,  repel  Invasion,  suppress  In- 
surrection, defend  the  state  in  war,  or  pay 
existing  debt." 

(2)  Section  44,  art.  3,  reading:  "The  Leg- 
islature •  •  •  shall  not  grant  •  •  • 
by  appropriation  or  otherwise,  any  amount  of 
money  out  of  the  treasury  of  the  state,  to 
any  individual,  on  a  claim,  real  or  pretended, 
when  the  same  shall  not  have  been  provided 
for  by  pre-existing  law." 
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(S)  Section  53,  art.  8,  reciting  that  "the 
Legislature  shall  have  no  power  to  grant 
•  *  •  any  extra  compensation,  lee  or  al- 
lowance to  a  public  officer,  agent,  servant,  or 
contractor  aAer  service  has  been  rendered 
or  a  contract  has  been  entered  into,  and  per- 
formed In  whole  or  in  part." 

(4)  Section  51,  art.  8,  providing  that  "the 
Legislature  shall  have  no  power  to  make  any 
grant  or  authorize  the  making  of  any  grant 
of  public  money  to  any  individual  •  »  • 
whatsoever." 

(5)  Section  6,  art  16,  wherein  it  is  provid- 
ed that  "no  appropriation  for  private  or  in- 
dividual purposes  shall  be  made." 

(6)  Section  66,  art  3,  providing  that  the 
Legislature  shall  not  pass  any  local  or  spe- 
cial law,  "regulating  the  practice  or  Juris- 
diction of,  or  changing  the  rules  of  evidence 
in,  any  Judicial  proceeding  or  inquiry  before 
courts,"  ftc  or  "for  limitation  of  dvll  or 
criminal  actions,"  or  "la  all  other  cases 
where  a  general  law  can  be  made  applicable." 

(7)  Section  8,  art  1,  which  Is:  "AU  free 
men,  when  they  form  a  social  compact,  have 
equal  rights,  and  no  man,  or  set  of  men,  is 
entitled  to  exclusive  separate  public  emolu- 
ments, or  privileges,  but  in  consideration  of 
public  services." 

(8)  Section  16,  art  1,  reading:  "No  bill 
of  attainder,  ex  post  facto  law,  retroactive 
law,  or  any  law  Impairing  the  obligatiou  of 
contracts,  shall  be  made." 

Other  special  exceptions  averred  that  the 
cause  of  action  was  barred  by  the  statute  of 
two  years'  limitation,  in  that  it  appeared  to 
have  arisen  on  March  6, 1916,  more  than  two 
years  before  the  filing  of  this  suit  to  recover 
thereon,  on  April  12,  1918. 

There  were  further  defensive  pleadings, 
but,  since  the  demurrers  fully  raise  the  only 
questions  presented  upon  appeal,  it  becomes 
unnecessary  to  recite  them. 

All  the  demurrers  were  overruled,  the 
cause  was  submitted  to  a  jury  on  special  Is- 
sues, who,  after  finding  that  Elliott  sustained 
bis  injuries  as  a  direct  and  proximate  cause 
or  result  of  the  negligence  of  the  manager  of 
the  railroad,  his  agents,  servants,  and  em- 
ployes in  charge  of  and  operating  the  same, 
in  falling  to  have  the  track  in  a  reasonably 
safe  condition,  and  in  f;ining  to  operate  the 
push  car  at  a  reasonably  safe  rate  of  speed, 
fixed  his  damages  at  $8,500;  from  a  Judg- 
ment entered  against  it  pursuant  to  the  ver- 
dict the  state  appeals. 

It  is  first  contended  the  general  demurrer 
should  have  been  sustained  below,  because 
"it  having  appeared  from  the  petition,  and 
being  Judicially  known,  that  the  State  Rail- 
road was  being  operated  by  agents  or  serv- 
ants of  the  state  at  the  time  of  the  accident 
in  question,  and  it  being  alleged  that  the  in- 
juries complained  of  were  caused  by  the  neg- 
ligence of  such  agents  or  servants,  no  liabil- 
ity accrued  against  the  state  by  reason  of 
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such  n^ligence,  and  therefore  the  petition 
failed  to  show  a  cause  of  action  against  the 
state." 

Then  follow  numerous  propositions  and  as- 
signments presenting  in  extended  detail  all 
the  above-mentioned  constitutional  objeo 
tions,  and  possibly  some  others,  to  the  en- 
abling act  declared  upon,  together  with  cita- 
tions of  authorities,  and  able  arguments  in 
support  of  the  insistence  that  the  act  offends 
the  Constitution  in  quite  a  number  of  par- 
ticulars. 

After  careful  consideration  of  the  Issues 
presented  by  the  appeal,  however,  aided,  as 
the  court  has  been,  by  illuminating  oral  dis- 
cussion from  counsel  for  both  litigants,  nei- 
ther the  assault  upon  the  law  permitting  the 
suit  nor  upon  the  judgment  rendered  Is 
thought  to  be  well  founded ;  Indeed,  the 
state's  contentions  are  to  us  so  comprehen- 
sively and  satisfactorily  answered  in  the  brief 
filed  in  this  court  by  the  able  and  experienced 
counsel  for  the  appellee  that,  under  a 
feeling  that  we  may  not  otherwise  better 
express  the  ctmclnslons  reached,  the  liberty 
is  taken  of  here  adopting  this  part  of  it  as 
the  opinion  of  this  court: 

"Notwithstanding  the  many  assignments  of 
error  in  appellant's  brief,  and  the  many  con- 
stitutional provisions  relied  on  therein,  there 
is  but  one  really  serious  question  in  this  case, 
which  is  whether  or  not  liability  of  the  state 
arose  out  of  the  facts  attending  appellee's  in- 
jury under  the  principles  of  law  then  existing. 
That  question  may  be  presented  fully  under 
appellant's  first  assignment  withont  following 
all  the  others  in  their  order. 

[I]  "First  Countor  Proposition.  a%e  state 
b^g  the  owner  of  the  State  Railroad,  and  do* 
ing  with  it  a  general  railroad  business,  Inclnd- 
ing  that  of  common  carrier,  and  having,  through 
her  agents,  duly  authorized  by  the  Hiegislature, 
entered  iuto  a  contract  of  employment  with  ai>- 
pellee,  one  of  the  obligations  of  which  was  that 
the  employer,  the  state,  would  exercise  due  care 
to  furnish  plaintiff  a  safe  place  in  which  to 
work,  and  having  failed  to  exercise  such  care, 
thus  breaking  her  contractual  obligation  and 
causing  the  injury  to  plaintiff,  was  liable  for 
the  resulting  damages.  Fristoe  v.  Blum,  92 
Tex.  76  [45  S.  W.  998],  and  authorities  there- 
in cited;  Ry.  Co.  v.  Culberson,  72  Tex.  378 
no  S.  W.  706,  3  L.  R.  A.  567,  13  Am.  St 
Rep.  805j ;  Ry.  Co.  v.  Gaskiil,  103  Tex.  443 
[129  S.  W.  345);  Imperial  Sugar  Co.  v.  Cabell, 
179  S.  W.  91;  Gibbons  v.  United  States,  8  Wall. 
269  [19  L.  Ed.  453];  Chapman  v.  State  [104 
Cal.  690,  38  Pac.  457]  43  Am.  St  Rop.  158: 
Ry.  Co.  V.  Herbert  116  U.  S.  647  [6  Sup.  Ct 
590,  29  L.  Ed.  755];  Hough  v.  Ry.  Co.,  100  U. 
S.  210-218  [25  L.  Ed.  612];  Ry.  Co.  v.  Fort 
11  Wall.  533,  537  [21  L.  Ed.  739];  Wood, 
Master  and  Servant  p.  164,  |  83;  Labatt,  Mas- 
ter and  Servant  p.  2390,  S  898. 

[2]  "That  servant  injured  by  negligence  of 
master  may  elect  to  sue  either  on  contract  or 
for  tort  Williams  v.  Southern  Ry.  Co.  £128 
N.  C.  286]  38  S.  E.  894 ;  Kansas  City  Ry.  Co. 
V.  Becker  167  Ark.  1,  63  S.  W.  406,  46  L.  R. 
A.  814]  77  Am.  St  Rep.  81. 
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[3, 4]  "Second  Counter  Proposition.  By  the 
statutes  under  which  the  state  constructed,  own- 
ed, and  operated  the  state  railroad,  the  state 
voluntarily  assumed  liability  for  all  such  claims 
as  that  of  plaintiff.  Laws  30th  Legislature 
(1907)  p.  151;  Laws  31st  Legislature  (1909  2d 
Bz.  Sess.)  p.  445 ;  Laws  33d  Legislature  (1913) 
p.  279;  Vernon's  Sayles'  Statutes,  arts.  6745a 
to  6745£;  Western  &  Atlantic  Ry.  Co.  v.  Carl- 
ton, 28  Ga.  180;  BaUou  v.  State,  111  N.  Y. 
400,  18  N.  E.  627;  Coleman  v.  State,  134  N. 
Y.  564,  31  N.  E.  902. 

"These  propositions,  if  sound,  meet  all  the  ob- 
jections urged  against  the  statute  granting  to 
plaintiff  leave  to  sue.  That  they  are  sound  is 
believed  to  be  demonstrable  both  by  principle 
and  by  authority. 

"No  one  can  deny  that  when'  the  state  makes 
a  contract  she  is  as  much  bound  by  it  aa  a  cit- 
izen would  be  bound  by  a  like  contract.  In 
Fristoe  v.  Blum,  supra,  the  law  is  thus  stated: 

"  'It  is  well  settled  that  so  long  as  the  state 
is  engaged  in  making  or  enforcing  laws,  or  in 
the  discharge  of  any  other  governmental  func- 
tion, it  is  to  be  regarded  as  a  sovereign,  and  has 
prerogatives  which  do  not  appertain  to  the  in- 
dividual citizen;  bat  when  it  becomes  a  suitor 
in  its  own  courts,  or  a  party  to  a  contract  with 
a  citizen,  the  law  applies  to  it  as  under  like 
conditions  governs  the  contracts  of  an  individu- 
al State  V.  Kroner,  2  Tex.  492;  SUte  v.  Pur- 
cell,  16  Tex.  306;  Green  v.  State,  73  Cal.  32 
[11  Pac.  002,  14  Pac.  610] ;  Carr  v.  State,  127 
Ind.  204  [26  N.  E.  778,  11  L.  R.  A.  370]  22 
Am.  St.  Rep.  624;  State  v.  Snyder,  66  Tex. 
700  [18  S.  W.  106];  State  v.  Cardow),  8  S.  C.  79 
[28  Am.  Rep.  275] ;  Patton  t.  Gilmer,  42  Ala. 
548,  94  Am.  Dec.  665 ;  Danolds  v.  SUte,  89  N. 
Y.  36,  42  Am.  Rep.  277;  People  v.  Stephens, 
71  N.  Y.  549;  People  v.  Canal  Commissioners, 
6  Denio,  401;  Coleman  v.  State,  134  N.  Y. 
564  [31  N.  E.  902];  State  v.  Dennis,  30  Kan. 
609  [18  Pac.  723];  Morton,  Bliss  &  Co.  v. 
Comptroller,  4  S.  C.  448;  Davis  v.  Gray,  16 
Wall.  203,  21  L.  Ed.  447;  Railway  v.  United 
States,  104  U.  S.  680,  28  L.  Ed.  89t.' 

"In  Carr  v.  State,  127  Ind.  204  [26  N.  B.  778, 
11  L.  R.  A.  370,  22  Am.  St.  Rep.  624],  the  Su- 
preme Court  of  that  state  said:  'As  there  is  a 
perfect  contract,  the  state  is  bound  to  perform 
it  according  to  its  legal  tenor  and  effect,  and 
to  redeem  the  pledge  it  has  declared  to  be  irrev- 
ocable. In  entering  into  the  contract  it  laid 
aside  its  attributes  as  a  sovereign  and  bound 
itself  substantially  as  one  of  its  citizens  does 
when  he  enters  into  a  contract.  Its  contracts 
are  interpreted  as  the  contracts  of  individuals 
are,  and  the  law  which  measures  individual 
rights  and  responsibilities  measures,  with  few 
exceptions,  those  of  a  state  whenever  it  enters 
into  an  ordinary  business  contract.' 

"The  Court  of  Appeals  of  the  State  of  New 
York  in  the  case  of  People  v.  Stephens,  71  N. 
Y.  549,  used  the  following  language:  The 
state,  in  all  its  contracts  and  dealings  with  in- 
dividuals, must  be  adjudged  and  abide  by  the 
rules  which  govern  in  determining  the  rights 
of  private  citizens  contracting  and  dealing  with 
each  other.  There  is  not  one  law  for  the  sov- 
ereign and  another  for  the  subject;  but,  when 
the  sovereign  engages  in  business  and  the  con- 
duct of  business  enterprises,  and  contracts  with 
individuals,  although  an  action  may  not  lie 
against  the  sovereign  for  a  breach  of  the  con- 


tract, whenever  the  contract,  in  any  form,  cornea 
before  the  courts,  the  rights  and  obligations  of 
the  contracting  parties  must  be  adjusted  upon 
the  same  principle  as  if  both  contracting  par- 
ties were  private  persons.  Both  stand  upon 
equality  before  the  law,  and  the  aoveieign  is 
merged  into  the  dealer,  contractor,  and  soitor.' 

"The  Supreme  Court  of  South  Carolina  dear- 
ly announced  the  same  doctrine  in  the  case  of 
Morton,  Bliss  &  Co.  v.  Comptroller,  in  the  fol- 
lowing language:  'When  a  sovereign  state  en- 
ters into  a  contract  or  bargain  with  an  individu- 
al, it  assumes  to  be  bound,  in  all  particulars, 
as  an  individual  under  like  circumstances  would 
be  bound,  by  what  is  expressed  or  properly  im- 
plied by  the  terms  of  such  contract.  The  meaa- 
ure  of  its  obligation  is  that  applied  to  individu- 
als.' 

"The  authorities  cited  above  fully  justify  the 
conclusion  that  the  contract  of  Bennick  for  the 
purchase  of  the  land  from  the  state  bound  the 
state  and  Bennick  each  to  the  same  extent  as  if 
it  had  been  made  between  two  private  individu- 
als. Bennick  had  all  the  rights  that  he  would 
have  bad  if  the  vendor  had  been  a  citizen  in- 
stead of  the  state.  So  long  as  be  paid  the  par- 
chaae  money  and  interest  the  state  could  not 
deprive  him  of  the  land.  He  was  within  the 
protection  of  the  Constitution.  On  the  other 
hand,  the  state  by  the  common  law  had  the 
right  as  a  vendor,  upon  the  failure  of  Bennick 
to  perform  his  part  of  the  contract,  to  rescind 
the  sale  made  to  him  and  resume  its  control  of 
the  land. 

"Many  other  qnotations  might  be  given  stat- 
ing  the  same  principle.  If  the  state  is  bound 
by  her  contract  as  a  citizen  would  be  bound, 
she  must  be  liable  as  a  citizen  would  be  liable 
for  its  breach.  To  say  that  ahe  is  not  liable 
would  be  to  assert  that  which  is  inconastent 
with  the  existence  of  a  contractual  obligation. 

"Because  of  her  soverngnty,  the  state  is  not 
amenable  to  the  processes  of  conrts,  and  can- 
not be  sued  therein,  without  her  consent,  but 
this  in  no  way  detracts  from  the  proposition 
that  she  may  be  liable.  Generally,  she  provides 
for  the  meeting  of  her  obligations  and  liabilities 
in  other  ways;  but  she  may,  if  she  choose,  au- 
thorize the  courts  to  determine  whether  or  not 
a  particular  obligation  or  liability  exists,  and 
she  confers  such  authority  by  such  an  act  of 
the  Legislature  as  that  in  question.  It  may  be 
true,  under  section  44  of  article  3  of  our  Con- 
stitution,  the  Legislature  has  not  the  power, 
by  such  an  act,  to  impose  a  liability  where  none 
arose  out  of  Uie  facts  under  the  law  existing 
when  those  facts  occurred— in  other  words,  to 
make  a  gift  or  gratuity;  but  the  Legislature 
undoubtedly  has  the  power  to  authorize  an  in- 
quiry in  court  into  the  question  of  liability  vel 
non  and  then  to  provide  for  its  discharge  if  one 
be  established. 

"The  first  counter  proposition  asserts  that 
there  was  a  contract  between  the  state  and  the 
plaintiff,  and  that  the  Injury  to  the  latter  was 
caused  by  a  breach — ^nonperformance— of  one 
of  the  obligations  of  the  contract.  Unquestion- 
ably the  relation  between  employer  and  em- 
ploy$  is  created  by  contract,  and  the  obligations 
of  each  to  the  other  are  imposed  thereby. 

"In  Railway  Company  v.  Culberson,  supra, 
that  proposition  is  thus  stated:  'But  the  duties 
which  are  owed  by  a  railroad  company  to  its 
servant  are  not  duties  owed  to  him  in  common 
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with  the  pnUic,  but  grow  out  of  the  contract 
of  service.  He  assumes  the  relation  of  serrant 
to  his  employer  Toluntarily,  and  oat  of  It  arises 
the  reciprocal  obligations  from  one  to  the  other.' 

"In  Railway  y.  Dunham,  49  Tex.  187,  Judge 
Gould,  quoting  from  New  Torlc  cases,  thus  states 
the  doctrine: 

"  'Speaking  of  the  master's  duty  to  hare  plac- 
ed for  the  "servanf  B  use  proper  and  adequate 
physical  means,  and  for  his  helpmates  fit  and 
competent  fellow  servants,"  the  court  says: 
"That  some  general  agent,  clothed  with  the  pow- 
er and  charged  with  the  duty  to  make  perform- 
ance for  the  master,  has  not  done  his  duty  at 
all,  or  has  not  done  it  well,  neither  shows  a 
performance  by  the  master,  nor  excuses  the  mas- 
ter's nonperformance.  It  is  for  the  master  to 
do  by  himself  or  by  some  other.  When  it  is 
done,  then,  and  not  until  then,  his  duty  is  met 
or  his  contract  kept." ' 

"Further  statements  of  the  doctrine  are  as 
follows:  O.  H.  &  S.  A.  Ry.  Co.  v.  Smith,  76 
Ter.  616  [13  S.  W.  662,  18  Am.  St.  Rep.  78]: 

"  'If  it  be  a  neglect  of  one  of  the  duties  the 
master  has  impliedly  contracted  to  perform, 
the  master  is  liable,  no  matter  what  be  the  rank 
or  grade  of  the  person  he  has  designated,  be- 
cause that  person  is  an  agent,  and  not  a  serv- 
ant; but  in,  all  other  cases  he  is  not  liable,  be- 
cause of  the  application  of  the  rnle  as  to  fellow 
servants.' 

"Brown  v.  Winona  A  St.  Peter  Ry.  Co.,  27 
Minn.  164,  6  N.  W.  484,  38  Am.  Rep.  285:  The 
duties  which  the  contract  of  employment  im- 
poses on  the  master  are  that,  where  machinery 
or  instrumentalities  are  used  in  the  work,  he 
will  exercise  due  care  and  caution  in  providing 
such  as  are  fit  and  safe,'  etc. 

"Railway  v.  Ranney,  37  Ohio  St  669:  The 
respective  rights  and  duties  of  employer  and 
employ^  sound  in  contract.  The  employer  im- 
plicitly engages  to  use  reasonable  care  and  dili- 
gence to  secure  the  safety  of  the  employe,  and, 
among  other  things,  to  exercise  reasonable  care 
in  the  selection  of  prudent  fellow  servants,'  etc. 

"The  obligations  of  employer  and  employ^ 
under  the  contract  of  employment  are  reciprocaL 
Among  those  of  employer  are  the  payment  of 
wages,  exercise  of  due  care  to  furnish  safe  tools, 
appliances,  and  places  to  work,  and  competent 
fellow  servants,  etc.  Among  those  of  the  em- 
pIoy£  are  fidelity,  diligence,  and  the  exercise  of 
due  care  and  skill  in  the  performance  of  the 
work  undertaken.  If  appellee  had,  by  failure  to 
exercise  such  diligence,  or  care,  or  skill,  inflict- 
ed injury  on  property  of  the  state  upon  which 
he  worked,  could  any  one  deny  that  he  would 
have  been  liable  to  the  state  under  bis  contract 
of  employment?  If  not,  how  can  it  be  held 
that  the  state  did  not  become  liable  to  him  by 
the  same  land  of  a  breach  of  the  same  contract 
—by  a  breach  of  one  of  the  reciprocal  obliga- 
tions of  the  contract?  It  might  as  well  be  said 
that  the  state  would  not  be  liable  for  the  prom- 
ised compensation  as  that  she  is  not  bound  to 
perform  her  other  obligations,  or  to  become 
Uable  for  nonperformance.  But  it  is  said  that 
the  failure  here  to  exercise  proper  care  was  that 
of  officers  or  agents  of  the  state,  and  that  the 
state  is  not  legally  responsible  for  torts  and 
other  wrongs  committed  by  such  oflScers  or 
agents.  It  is  not  contended  at  this  point  that 
she  is.  The  proposition  is  that  she  is  respon- 
sible for  her  own  failure  to  perform,  for  her 


breadi  of  her  own  contract.  l%at  the  failure 
to  perform,  the  breach,  may  have  been  due  to 
the  fault  of  the  agents  to  whom  performance 
was  intrusted  by  her  in  no  manner  alters  the 
case.  As  her  contracts  are  made  through  agents, 
so  must  they  be  broken,  if  broken  at  all,  by 
agents.  She  could  not  perform  except  by  her 
officers  or  agents  to  whom  she  committed  the 
duty  of  performance,  and  their  failure  to  per- 
form is  her  failure.  This  is  just  as  true  between 
her  and  her  servants  as  it  would  be  between  an 
ordinary  master  and  bis  servants. 

"The  books  abound  with  cases  in  which  sov- 
ereigns have  been  held  liable  for  breaches  of 
their  contracts  by  wrongful  conduct  of  their 
officers  or  agents.  This  is  one  of  the  precise 
pointe  decided  in  Imperial  Sugar  Company  v. 
CabeU,  supra.  There  the  state  was  bound,  as 
vendee,  in  a  contract  with  the  Sugar  Company 
to  do  certain  things,  and  left  the  doing  of  those 
things  to  her  officers,  as  she  needs  must.  Those 
officers  failed  and  refused  to  do  the  stipulated 
things,  and  the  Sugar  Company  rescinded  the 
contract.  It  was  contended  there  as  strenuously 
as  it  is  contended  here  that  the  wrong  of  the 
officers  was  not  the  wrong  of  the  state,  but  the 
effect  of  the  contention  was  denied  by  this  court. 

"The  confusion  of  ideas  in  this  contention  is 
obvious.  It  is  one  thing  to  say  that  the  wrong- 
ful act  of  an  officer  is  not  the  wrong  of  the  state 
and  not  imputable  to  it,  but  a  very  different 
thing  to  say  that  the  failure  of  an  officer  or 
agent  to  whom  the  duty  of  performance  has 
been  committed  to  perform  a  contractual  obliga- 
tion which  the  state  is  bound  to  pertorm  is  not 
a  breach  of  that  obligation  and  is  not  imputable 
to  the  state.  The  action  or  nonaction  of  the 
officer  or  agent  may  give  rise  to  a  right  of  ac- 
tion against  him  in  favor  of  the  state,  or  of  the 
other  injured  person,  but  it  is  nevertheless  a 
breach  of  the  contract  of  the  state.  The  differ- 
ence between  conduct  of  an  officer,  which  is  a 
breach  of  the  contract  of  the  sovereign,  which 
makes  the  sovereign  liable,  and  other  conduct 
of  the  same  officer,  which  is  only  his  personal 
wrong,  for  which  the  sovereign  is  not  liable,  is 
clearly  shown  in  the  case  of  Gibbons  v.  United 
States,  supra. 

"Gibbons,  having  a  contract  with  the  United 
States  to  deliver  200,000  bushels  of  oats,  de- 
livered a  part  and  tendered  the  remainder. 
They  were  wrongfully  refused  by  the  quarter- 
master, thus  causing  a  breach  of  the  contract, 
and  for  this  the  United  States  was  held  liable 
for  the  damage  which  resulted  to  Gibbons.  But 
some  time  after  this  breach,  which  was  held  to 
have  discharged  the  contract  and  released  Gib- 
bons therefrom,  the  same  quartermaster  required 
Gibbons,  by  duress  as  be  claimed,  to  deliver 
at  the  contract  price  the  remainder  of  the  oats, 
a  rise  in  the  market  price  of  oats  having  been 
meantime  taken  place,  and  Gibbons  claimed  this 
difference  in  addition  to  the  loss  sustained  by 
him  from  the  prior  refusal  to  receive.  As  to 
this  the  court  held  that,  if  the  last  delivery  was 
under  duress,  there  was  no  contract,  but  only  a 
tort  of  the  officer  for  which  the  United  States 
was  not  liable,  and,  if  there  was  no  dure.ss, 
the  plaintiff  consented  to  make  the  delivery  at 
the  price  insisted  upon  by  the  quartermaster 
and  was  bound  by  his  consent.  Thus  the  court 
fully  recognized  the  binding  force  of  the  refusal 
of  the  officer  which  constituted  a  breach  of  the 
contract,  and  at  the  same  time  held  that  the 
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further  condact  of  the  quartermaster,  which 
was  not  in  violation  of  any  contract,  since  none 
was  then  in  force,  was  only  a  tort  not  binding 
on  the  government. 

"It  would  be  difficult  to  show  In  a  clearer 
light  the  distinction  here  contended  for. 

"That  the  liability  of  the  state  may  arise  out 
of  a  contract  implied  by  law  as  well  as  from 
an  express  undertaking  is  held  in  United  States 
V.  Palmer,  128  V.  S.  263,  9  Sup.  Ct.  104,  32  L. 
Ed.  442;  United  States  v.  Berdan  Fire  Arms 
Co.,  156  U.  S.  552,  15  Sup.  Ct  420,  39  L.  Ed. 
530:  United  States  v.  Buffalo  Pitts  Co.,  234  U. 
S.  228,  34  Sup.  Ct  840,  58  L.  Ed.  1290. 

"The  decision  in  Chapman  v.  State,  supra, 
approaches  yet  more  clearly  to  the  questions  in 
this  case,  and  in  principle  is  not  distinguish- 
able. 

"The  state  of  California  owned  and  operated 
a  public  wharf  which  was  in  charge  of  its  offi- 
cers, through  whose  neglect  it  was  allowed  to 
fall  into  disrepair.  Coal  belonging  to  plaintiff 
was  taken  upon  the  wharf,  and,  on  account  of 
its  bad  condition,  the  wharf  broke  away,  and 
the  coal  fell  .into  the  bay  and  was  lost.  After 
stating  a  statute  and  a  provision  of  the  Con- 
stitution of  the  state,  and  holding  that  the  stat- 
ute, which  was  enacted  after  the  occurrence, 
could  not  create  liability  if  none  arose  under 
the  law  existing  at  the  time  of  the  occurrence, 
and  announcing  the  proposition  that  the  state 
is  not  liable  for  the  negligent  acts  of  its  officers 
while  engaged  in  discharging  'ordinary  official 
duties  pertaining  to  the  administration  of  the 
government,'  the  court  says: 

"  'But  we  are  clearly  of  the  opinion  that  the 
cause  of  action  alleged  in  the  complaint  is  not 
of  this  character.  It  is  not  founded  upon  neg- 
ligence constituting  a  tort,  pure  and  simple  and 
tmrelatcd  to  any  contract,  but  is  substantially 
an  action  for  damages  on  account  of  the  alleged 
breach  of  a  contract 

"  'The  facts  stated  in  the  complaint  show 
that  the  defendant,  in  consideration  of  wharfage 
paid  to  it  received  upon  one  of  its  public 
wharves  the  coal  belonging  to  plaintiff's  as- 
signors, and  to  be  delivered  to  them  on  such 
wharf  for  removal  therefrom.  A  wharfinger  is 
one  who  for  hire  receives  merchan^se  on  his 
wharf,  either  for  the  purpose  of  forwarding,  or 
for  delivery  to  the  consignee  on  such  wharf,  and 
the  matters  alleged  in  the  complaint  show  a 
contract  of  the  latter  character,  and  the  state 
is  bound  thereby  to  the  same  extent  as  a  pri- 
vate person  engaged  in  conducting  the  business 
of  a  wharfinger  would  be  under  a  similar  con- 
tract The  principle  that  a  state  is  bound  by 
the  same  rules  as  an  individual  in  measuring 
its  liability  on  a  contract  is  well  expressed  by 
^llcn,  J.,  in  his  concurring  opinion  in  the  case 
of  People  V.  Stephens,  71  N.  T.  549,  in  which 
he  said:  "The  state  in  all  its  contracts  and 
dealings  with  individuals  must  be  adjudged  and 
abide  by  the  rules  which  govern  in  determining 
the  rights  of  private  citizens  contracting  and 
dealing  with  each  other.  There  is  not  one  law 
for  the  sovereign  and  another  for  the  subject 
But  when  the  sovereign  engages  in  business  and 
the  conduct  of  business  enterprises,  and  con- 
tracts with  individuals,  whenever  the  contract 
in  any  form  comes  before  the  courts  the  rights 
and  obligations  of  the  contracting  parties  must 
be  adjusted  upon  the  same  principle  as  if  both 
contracting  parties  were  private  persona.    Both 


stand  upon  equality  before  the  law,  and  the 
sovereign  is  merged  in  tiie  dealer,  contractor, 
and  suitor."  See,  idso,  Carr  v.  State,  127  Ind. 
204  [26  N.  E.  778,  H  L.  R.  A.  370]  22  Am. 
St  Rep.  624. 

"  'What,  then,  was  the  nature  and  extent  of 
the  obligation  assumed  by  the  state  when,  in 
consideration  of  the  wharfage  paid  by  them,  it 
received  the  coal  of  plaintiff's  assignors  upon  its 
wharf? 

The  wharfinger  Is  bound  to  return  or.  de- 
liver the  goods  according  to  his  contract."  Ed- 
wards on  Bailments  (3d  Ed.)  §  362.  A  wharf- 
inger is  impliedly  bound  by  his  contract  as  such 
to  exercise  ordinary  care  for  the  preservatioa 
and  safety  of  property  intrusted  to  him  (Ed- 
wards on  Bailments  [3d  Ed.]  S  359),  and  this 
imposes  upon  him  the  duty  to  exercise  ordinary 
care  to  ascertain  the  condition  of  bis  wharf, 
that  he  may  know  whether  it  is  reasonably  safe 
for  the  purpose  for  which  he  hires  it;  and  if 
merchandise  is  received  by  him  upon  a  wharf 
which  is  unsafe,  and  is  thereby  lost,  so  that  be 
cannot  deliver  it  according  to  his  contract,  the 
wharfinger  is  liable  therefor  if  ordinary  care 
would  have  enabled  him  to  know  the  condition 
of  his  wharf,  and  such  negligence  on  his  part 
will  be  treated  as  a  failure  to  exercise  ordinary 
care  for  the  safety  of  the  property  intrusted  to 
him.' 

"After  further  discussing  the  contractual 
obligations  of  wharfinger,  the  court  proceeds: 

"  'We  are  entirely  satisfied  that  plaintiff's 
cause  of  action,  as  alleged  in  the  complaint, 
arises  upon  contract,  and  that  the  liability  of 
the  state  accrued  at  the  time  of  its  breach- 
that  is,  when  the  coal  was  lost  through  the  neg- 
ligence of  the  officers  in  charge  of  the  state's 
wharf — although  there  was  then  no  law  giving 
to  the  plaintiff's  assignors  the  right  to  sue  the 
state  therefor.  At  tiat  time  the  only  remedy 
given  the  citizen  to  enforce  the  contract  liabili- 
ties of  the  state  was  to  present  the  claim  arising 
thereon  to  the  state  board  of  examiners  for 
allowance,  or  to  appeal  to  the  Legislature  for 
an  appropriation  to  pay  the  same ;  but  the 
right  to  sue  the  state  has  since  been  given  by 
the  act  of  February  28,  1893,  and,  in  so  far  as 
that  act  gives  the  right  to  sue  the  state  upon 
its  contracts,  the  Legislature  did  not  create  the 
liability  or  cause  of  action  against  the  state 
where  none  existed  before.  The  state  was  al- 
ways liable  upon  its  contracts,  and  the  act  just 
referred  to  merely  gave  an  additional  remedy 
for  the  enforcement  of  such  liability,  and  it  Is 
not,  even  as  applied  to  prior  contracts,  in  con- 
flict with  any  provision  of  the  Constitution. 

"  'The  fact  that  the  state  is  not  subject  to  an 
action  in  behalf  of  a  citizen  does  not  estab- 
lish that  he  has  no  claim  against  the  state,  or 
that  no  liability  exists  from  the  state  to  him.  It 
only  shows  that  he  cannot  enforce  against  the 
state  his  claim,  and  make  it  answer  in  a  court 
of  law  for  its  liability.  What  is  made  out  by 
this  objection  is  not  that  there  is  no  liability 
and  no  claim,  but  that  there  is  no  remedy. 
Coster  V.  Mayor  of  Albany,  43  N.  Y.  407." 

"In  the  case  of  Western  &  Atlantic  Ry.  Co.  t. 
Carlton,  28  Ga.  ISO,  the  plaintiff  was  a  shipper 
of  hogs  over  the  railroad,  which  was  owned  by 
the  state  and  managed  by  a  superintendent,  and 
the  suit  was  for  damages  caused  to  plaintiff's 
hogs  shipped  over  the  road  caused  by  the  car 
failing  or  giving  out     It  was  contended  that 
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the  state  was  not  a  common  carrier  and  not 
liable.  The  contention  was  thus  answered  by 
the  court: 

"  'When  a  state  embarks  in  an  enterprise 
which  is  nsually  carried  on  by  individual  per- 
sons or  companies,  It  voluntarily  waives  its  sov- 
ereign character,  and  is  subject  to  like  regula- 
tion with  persons  engaged  in  the  same  calling. 
But  if,  under  such  regulations,  dtizens  acquire 
rights  for  wrongs  or  injuries  sustained  at  the 
hands  of  the  agents  of  the  state,  in  conducting 
the  business  in  which  the  state  may  have  em- 
barked, there  may  be,  ordinarily,  a  difficulty  in 
regard  to  the  remedy  to  which  the  injured  party 
might  be  entitled.  In  such  cases,  in  England, 
the  king  is  petitioned  in  his  court  of  chancery, 
and  the  chancellor  administers  right  as  a  mat- 
ter of  grace,  not  by  compulsion.  Here  the  usual 
course  pursued  by  the  citizen  has  been  to  peti- 
tion the  Legislature,  and  that  has  been  the  re- 
sort when  no  other  remedy  has  been  provided. 
The  Legislature,  however,  has  wisely  and  justly 
provided  a  remedy  for  persons  having  claims 
against  the  Western  &  Atlantic  Railroad.  They 
may  present  them  for  settlement  to  the  superin- 
tendent of  the  railroad.  If  a  dispute  diotild 
arise  conceining  any  claim  which  cannot  be 
amicably  settled,  a  claimant  may  biiag  suit 
against  the  superintOideat  of  the  raUroad.  We 
think,  then,  that  the  state,  engaging  in  the  car- 
rying business,  assumes  the  obligations  and  lia- 
bilities incident  to  that  business  when  carried 
on  by  individuals,  and  the  remedy  is  by  suit 
against  the  superintendent  of  the  road  when 
the  claim  cannot  be  adjusted  without.' 

"Now  we  ask:  Is  the  implied  contract  of  a 
wharfinger  or  a  warehouseman  to  exercise  care 
to  make  bis  premises  safe  for  the  reception  of 
the  property  of  his  customers  .any  more  con- 
tractual or  binding  than  is  the  implied  contract 
of  a  railroad  company  to  use  care  to  keep  safe 
for  the  use  of  its  employes  the  tracks  on  which 
they  work,  and  on  which  their  lives  and  limbs 
are  daily  risked? 

"Is  a  state  engaged  in  conducting  the  busi- 
ness of  a  common  carrier  with  a  railroad  owned 
by  it  liable  for  damage  to  hogs  when  it  is  not 
liable  for  injuries  inflicted  upon '  m«n  in  its 
aervices  to  whom  it  owes  the  kind  of  obligationB 
that  a  master  owes  to  his  servants? 

"These  decisions  are  grounded  in  the  princi- 
ples recognized  by  other  courts  in  the  United 
States,  among  them  our  own,  and  we  submit 
that  it  is  impossible  to  deny  plaintiff  a  recovery 
consistently  with  those  decisions  and  those 
principles. 

"From  the  preihise  that  a  state  la  not  respon- 
sible for  the  torts  of  its  officers  and  agents,  ap- 
pellant tries  to  deduce  a  conclusion  which  would 
well-nigh  exclude  all  liability  of  the  state.  A 
state  would  not  be  bound  by  a  contract  it  it 
were  not  liable  for  its  breach.  The  binding 
obligation  of  a  contract  of  a  state  cannot  be 
denied,  and  yet  that  contract  must  be  made  by 
some  person  or  persons  representing  the  state. 
Likewise,  the  breach  must  be  committed  by  some 
representatiTe,  and  that  representative  must  bo 
an  officer  or  agent  to  whom  performance  is  in- 
trtisted.  Thus  it  is  that  the  state  is  made  liable 
lor  the  conduct  of  such  representative  amount- 
ing to  a  breach  of  its  contractual  undertaking. 

"And  it  is  not  true  in  any  such  broad  sense 
aa  appellant  contends  that  a  state  cannot  be- 
come liable,  without  contract,  for  tortioas  con- 
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duct  of  those  representing  it  Ordinarily  offi- 
cers and  agents  performing  duties  prescribed  by 
law  In  the  ordinary  affairs  of  the  government 
violate  those  laws  or  exceed  their  authority 
when  they  perpetrate  wrongs.  For  sudi  conduct 
no  liability  of  the  state  arises.  But  sometimes 
the  officer  or  agent  acts  for  tjie  state,  as  did 
those  in  charge  of  this  railroad,  in  doing  die 
very  things  prescribed  by  the  law  under  which 
he  acts,  in  doing  which  he  commits  a  wrong  to 
another.  In  such  cases  liability  of  the  state 
may  arise.  Cooley's  Elements  of  Torts  (2d  Ed.) 
141;  Bishop  Non-Contract  Law  (1889  Ed.)  740; 
Green  v.  State,  73  Cal.  32  [11  Pac.  602,  14  Pac. 
610]. 

"The  injured  person  cannot  sue  the  state 
without  her  consent,  but  this  in  no  way  shows 
that  the  state  is  not  liable.  When  consent  is 
granted,  the  question  whether  or  not  there  is 
liability  depends  on  general  principles,  of  which 
the  rule  that  torts  of  officers  and  agents  are  not 
imputable  to  the  state  is  only  one,  and  that  is 
not  so  universal  in  liHl  application  as  to  render 
the  state  immune  from  wrongs  committed  by  it 
through  Its  agents  thereunder  authorized  by  it. 

"The  reluctance  sometimes  shown  to  hold 
states  liable  results  partly  from  the  fact  that 
suits  are  so  rarely  brought  against  them,  owing 
either  to  settlement  otherwise  made  or  to  lack 
of  consent,  and  partly  to  the  influence  of  the 
old  maxim  of  the  common  law  that  'the  king 
can  do  no  wrong,'  a-  maxim  which  has  no  place 
in  American  jurisprudence.  Langford  v.  United 
States,  101  U.  S.  342  [25  L.  Ed.  1010]. 

"Notwithstanding  the  many  declarations  of 
the  capacity  of  states  to  commit  both  breaches 
of  contracts  and  torts  which  may  make  them 
liable  to  persons  thereby  injured,  their  immunity 
from  '  suit,  and  the  persistence  of  the  feeling 
flowing  from  the  outworn  maxim,  have  given 
rise  to  exaggerated  notions  in  some  minds  as 
to  theii  irresponsibility  as  mischievous  aa  they 
are  harsh  and  uajnct.  It  should  be  pleasing 
to  just-minded  mm  to  know  that  the  Legislature 
of  Texas  was  actuated  by  no  harsh  or  narro>w 
spirit  in  giving  this  remedy  to  this  plaintiff, 
but  readily  consented  to  have  his  claim  for 
compensation  put  to  the  proper  tests  in  the 
courts  in  the  fullest  way. 

"If  it  is  true,  as  seems  to  be  thought  by  coun- 
sel for  appellant,  that  the  act  for  plaintiff's 
relief  manifests  an  intent  to  make  the  state 
liable,  or  at  least  to  recognize  the  existence  of  a 
liability  already  accrued,  the  fact  ought  to  have 
weight  with  the  oonrts  as  a  construction  by  that 
department  of  the  laws  under  which  this  rail- 
road was  owned  and  operated. 

"In  1907  an  act  was  passed  authorizing  the 
penitentiary  board  to  complete  the  road,  already 
partly  constructed,  and  to  equip,  maintain,  and 
operate  it,  together  with  a  telegraph  or  tele- 
phone line,  granting  the  power  of  eminent  do- 
main, and  the  power  to  issue  bonds,  and  to  use 
the  proceeds  thereof  for  the  purposes  set  forth, 
and  giving  to  the  Railroad  Commission  the  same 
jurisdiction  over  the  traffic  of  this  road  as  it 
Iiad  over  that  of  other  railroads. 

"In  1909  another,  but  cumulative,  act  was 
passed  authorizing  a  further  issue  of  bonds  and 
a  sale  of  the  road  when  completed.  This  act 
pledges  the  net  revenue  and  income  from  every 
source  from  year  to  year  'remaining  and  after 
the  payment  of  tlie  cnrrent  expenses  and  neoea« 
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sary  improTements  of  every  diaiacter'  to  MCtire 

the  bonds. 

"The  act  of  1013  took  the  management,  con- 
trol, and  operation  of  the  road  away  from  the 
Prison  Commission  and  placed  it  with  a  man- 
ager. That  officer  waa  given  full  power  and 
authority  'to  manage,  control,  and  operate  said 
railroad,'  and  to  employ  such  assistance  as  may 
be  necessary  for  successful  operation.  To  en- 
able the  manager  to  improve,  develop,  and  oper- 
ate the  same,  the  act  appropriated  $60,000.  out 
of  the  general  revenue,  and  provided  that  all  his 
expenditures  thereout  should  be  made  with  the 
approval  of  the  Governor.  By  section  6  the 
manager  was  required  to  keep  a  system  of  books, 
shewing  receipts  and  disbursements,  to  report 
the  same  to  the  comptroller,  and  to  pay  the 
money  received  during  the  preceding  month  into 
the  state  treasury;  and  that  section  expressly 
provided  that  all  moneys  so  received,  as  well  as 
all  appropriated,  'shall  be  subject  to  payment 
for  the  necessary  expenses  incurred  in  the  main- 
tenance and  operation  offsaid  railroad.'  As  a 
part  of  the  emergency  dause,  it  was  recited 
that  the  business  is  daily  increasing,  and  that 
life  and  property  are  endangered  by  the  condi- 
tion of  the  road.  , 

"It  is  submitted  that  these  acts  show: 

"(1)  That  the  state  caua«d  its  railroad  to  be 
constructed  and  operated  as  other  business  rail- 
roads, and  assumed  full  responsibility  for  the 
ownership  of  the  railroad  apd  the  business. 

"(2)  That  the  state  acknowledged  its  duty  to 
maintain  and  operate  the  road  in  such  manner 
as  to  protect  life  and  property. 

"(3)  That  it  not  only  recognized  Its  duty  to 
pay  expenses  of  operation  and  devoted  to  the 
payment  thereof  the  revenue  derived  from  opera- 
tion as  one  of  the  first  charges  thereon,  but  ap- 
propriated money  out  of  the  general  revenue  for 
the  same  purpose. 

"(4)  That  it  committed  to  the  general  mana- 
ger and  those  to  be  employed  by  him  the  doing 
of  all  these  things  for  the  state. 

"In  the  everyday  language  of  courts,  railroad 
men,  economists,  legislatures,  and  boards  reg- 
ulating railroads,  'operating  expenses'  includes 
payment  of  damages  for  personal  injuries  such 
as  plaintifiTs.  This  is  judicially  known  to  the 
court.  If,  therefore,  a  breach  of  the  contract 
with  plaintiff  was  not  enough,  of  itself,  to  make 
the  state  liable,  she  assumed  liability  by  these 
enactments. 

"It  has  been  the  design  in  the  foregoing  dis- 
cussion affirmatively  to  present  the  views  of 
the  law  sustaining  this  judgment,  so  as  at  the 
same  time  to  distinguish  the  many  authorities 
relied  on  by  appellant.  Some  of  these  authori- 
ties are  not  accessible  to  the  writer  at  this 
time,  but  none  which  has  been  examined  at  all 
conflicts  with  the  views  here  presented,  un- 
less it  be  in  a  somewhat  too  comprehensive,  if 
not  extravagant,  statement  of  the  law  in  some 
of  them  as  to  the  nonliability  of  a  state  for  the 
wrongs  and  torts  of  its  officers  and  agents.  Why 
such  authorities  are  not  applicable  here  has 
already  been  shown,  it  is  believed,  and  a  de- 
tailed discussion  of  them  would  be  tedious  and 
useless. 

"The  contention  that  the  state  is  liable  in 
this  case  asserts  nothing  novel.  Other  states 
have  owne<l  railroads,  canals,  and  other  busi- 
nesses, and  have  accepted  the  consequences  of 
tbeir  owuershio  of  the  institutiona  and  business. 


generally  by  statute,  as  in  the  case  of  Creorgia 
with  reference  to  its  railroads,  and  of  New  York 
in  reference  to  its  canals.  The  decisions  in 
those  states  show  that  they  have  assumed  full 
liability  for  all  such  claims  as  we  present  here. 
"The  suggestion  in  appellant's  argument  that 
the  ownership  and  operation  of  this  railroad 
by  the  state  constituted  a  part  of  the  ordinary 
conduct  of  governmental  affairs  seems  not  to 
need  extensive  notice.  It  seems  too  plain  to 
require  comment  that  the  manager  and  those 
in  charge  of  this  railroad  were  not  engaged  in 
the  performance  of  duties  to  the  state  incident 
to  the  conduct  of  its  penitentiaries  and  care  for 
its  convicts.  Such  an  argument  disregards  all 
distinctions  in  government.  The  extent  to 
which  ^t  might  be  carried  is  well  p<nnted  out  in 
the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  South  Carolina  v.  United 
States,  199  U.  S.  437  [26  Sup.  Ct.  110,  50  L. 
Ed.  261,  4  Ann.  Cas.  737]." 

[I-l]  Little  else  need  be  said.  Since,  in 
our  view,  liability  of  the  state  arose  ont  of 
the  facts,  we  are  further  of  opinion  that  the 
action  was  not  barred  for  the  reason  that 
Umltatlon  did  not  begin  running  In  the  state's 
favor  until  permission  to  sue  it  had  tieen 
granted.  Stanley  v.  Schwalby,  86  Tex.  848, 
19  S.  W.  264;  Whatley  ▼.  Patten,  10  Tex. 
Civ.  App.  83-84,  31  S.  W.  60.  If,  however. 
It  could  be  said  that  limitation  did  begin  to 
run,  no  good  reason  occurs  why  the  petition 
of  appellee  to  the  Legislature  for  the  privi- 
lege of  entering  the  courts  with  his  cause  of 
action,  whldi  under  section  67  of  article  3 
of  the  Constitution  he  was  required  to  give 
advance  notice  of  for  30  days,  and  wblch 
he  in  fact  presented  within  two  years  after 
his  rights  accrued,  did  not  interrupt  it. 
Stanley  v.  Schwalby,  147  U.  S.  517,  13  Sup. 
Ct.  418,  37  L.  Ed.  2(j9.  Moreover,  no  consti- 
tutional provision  required  the  state  to  plead 
limitation  as  a  defense;  hence  its  Legislature 
was  not  without  tlie  power,  through  a  meas- 
ure of  the  character  here  involved  to  waive 
it,  snob  an  act  being  a  forward-looking  one, 
and  not  therefore  under  the  ban  interdicting 
ex  post  facto  and  retroactive  statutes. 
O'Hara  v.  State,  112  N.  T.  146,  19  N.  E.  e!S9, 
2  L.  R.  A.  603,  8  Am.  St  Rep.  726 ;  Davis  v. 
Dawes,  4  Watts  &  8.  (Pa.)  40;  Lewis  t. 
Turner,  40  Ga.  416. 

If  the  8t»te  through  her  Legislature  may 
grant  the  right  to  be  sued,  which  has  long 
since  been  well  settled.  It  Is  not  perceived 
why  she  may  not  also  prescribe  the  condi- 
tions on  which,  and  the  procedure  through 
which,  that  may  be  done.  The  statute  here 
presented  merely  adopts  an  existing  and 
familiar  means  of  carrying  out  the  purposes 
contemplated.  If  specific  mention  thereof 
had  been  omitted,  leaving  nothing  but  the 
bare  right  to  sue,  the  same  procedure  would 
nevertheless  have  necessarily  been  followed. 

No  reversible  error  having  been  pointed 
out,  all  assignments  are  overruled  and  the 
judgment  is  affirmed. 

Affirmed. 
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ANGELINA  &  N.  R.  R.  CO.  v.  RAILROAD 

COMMISSION  OF  TEXAS. 

(No.  6209.) 

(Conrt  of  Civil  Appeals  of  Texas.    8an  Anto- 
nio.   April  30,  1919.    Rehearlnc  De- 
nied Kay  28, 1919.) 

1.  TuaIk  ®=>351(5)  —  Instbuctionb  —  Issues 

COTEBED   IN   GeNERAI,  CHAROE. 

Refusal  to  give  certain  Issaes  to  tlie  jury  in 
a  special  charge  ia  not  error,  where  such  issues 
were  suflSclently  given  in  the  general  charge. 

2.  BAiuioAOfl  «a>9(2)  —  Statioks  —  SoiT   to 

SiNJOIN  BAIIiBOAD  ColUnSSION— BDXOEN  Of 

Fboof. 
Under  Rev.  St.  art  6654,  suiid.  12,  and 
article  6693,  the  burden  rests  upon  a  railroad 
company,  assailing  an  order  of  the  Railroad 
Commission  requiring  it  to  maintain  a  depot  at 
a  certain  station,  to  show  the  unreasonableness 
of  the  exercise  of  the  power  rested  in  commia- 
•ion  by  statute. 

3.  Railboads  «=>225—Opebation— Accommo- 
dations AND  Factuties  at  Stations. 

Rev.  St.  art  6589,  requiring  every  railroad 
to  erect  at  every  station  established  by  it  for 
the  reception  and  delivery  of  freight  suitable 
bnildings  to  protect  such  freight,  is  mandatory, 
and  to  secure  compliance  therewith  "it  ia  the 
duty  of  the'^BaSroad  Oommiaaion  to  ordec  a 
railiroad  company  which  maintaina  only  a  riied 
•t  a  town  containing  several  stores,  milla,  etc 
to  erect  a  depot  there,  sufficient  to  liandle  the 
freight  and  passenger  traffic. 

4.  Rahjioads    «e9226  —  Stations— BNTokOE- 

MBNT  OF  ObDERS  OF  RAILROAD   COMMISSION 

— EXPENSE  TO  Railroad. 
A  railroad  company  cannot  evade  the  stat- 
utory duty  imposed  upon  it  to  erect  and  main- 
tain suitable  depots  at  each  of  its  stations  and 
entirely  ignore  public  convenience  and  accom- 
modation, because  of  increased  expense  to  the 
company. 

6.  Railroads  ^=>226— Powers  of  Railroad 
Commission— Agents  at  Stations. 
The  duty  imposed  upon  a  railroad  by  Rev. 
St  i  6693,  to  provide  and  maintain  adequate 
depots  at  every  station  for  accommodation  of 
passengers  and  to  keep  them  well  lighted  and 
wanned  carries  with  it  by  necesaary  implication 
the  fnndshtng  of  agents  at  such  stations,  and 
tlie  Railroad  Commission  has  power  to  secure 
compliance  therewith. 

6.  Railroads   ®=>226— Regulation  —  Provi- 
sions  of  Mandatory  Statotb— Reasona- 
bleness or  Obder. 
An  order  of  the  Railroad  Commission  to 
compel   compliance  with  a  mandatory   statute 
requiring  the  erection  of  suitable  depot  build- 
ings at  stations  is  not  subject  to  a  test  of  rea- 
sonableness;   the  only  question  of  reasonable- 
ness possible  being  as  to  the  liind  of  buildings 
required  to  be  built 

Appeal  from  District  Court,  Travis  Coun- 
ty;  George  Calhoun,  Judge. 
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Suit  by  the  Angelina  &  Neches  River  Rail-' 
road  Company  against  the  Railroad  Comtnls- 
aion  of  Texas  to  set  aside  a  certain  order 
of  the  Commlsaion.  A  temporary  writ  of  in- 
junction was  applied  for  by  the  Railroad 
Company  and  granted.  From  aB  order  dis- 
solving the  writ  of  lojunction,  the  Railioad 
Company  appeals.    Affirmed. 

Mantooth  &  Collins,  of  Lufkin,  for  appe- 
lant. 

G.  M.  Cureton,  W.  J.  Townsend,  and  John 
L.  Peeler,  all  of  Austin,  for  appellee. 

FLX,  0.  J.  In  this  suit  appellant  seeks  to 
cancel  and  annul  an  order  requiring  api)el- 
lont  to  provide  and  maintain  at  Etolie,  a 
station  on  its  line,  an  adequate  and  suffi- 
cient passenger  and  freight  depot  facilities, 
and  to  place  an  agent  In  charge  thereof  to 
accommodate  the  traveling  public  and  freight 
going  from  and  arriving  at  the  station,  and 
requiring  appellant  to  furnish  plans  and 
specifications,  within  20  days  from  date  of 
the  order,  to  appellee.  A  temporary  writ  of 
Injunction  was  applied  for  and  granted.  The 
cause  was  tried  by  Jury  upon  special  Issues, 
and  the  temporary  writ  of  injunction  was 
dissolved,  and  Judgment  rendered  requiring 
appellant  to  comply  with  the  order  of  the 
Railroad  Commission  of  Texas. 

The  court  stibnaltted  the  canae  to  the  Jury 
on  two  issues:  First,  as  to  whether  the  re- 
quirement by  appellee  was  unjust  and  un- 
reasonable; second,  as  to  whether  the  re- 
quirement of  the  order  that  an  agent  should 
be  kept  at  such  station  was  unjust  and  un- 
reaacoiable.  Both  iseues  were  answered  In 
the  negative.  We  conclude  that  the  evidence 
fnlly  sustains  the  answers  of  the  Jury. 

The  fourth  and  eighth  assignments  of  er- 
ror are  grouped;  the  fourth  complaining  of 
a  charge  to  the  eCTect  that  the  statutes  of 
Texas  make  it  the  duty  of  each  and  every 
railroad  to  provide  and  maintain  adequate, 
comfortable,  and  clean  depots  and  depot 
buildings  at  its  several  stations  for  the  ac- 
commodation of  passengers  and  freight ;  the 
eighth  complaining  of  the  refusal  of  a  special 
charge  which  In  effect  took  the  case  from 
the  Jury  In  requiring  a  verdict  for  appel- 
lant because  the  order  of  appellee  is  in  con- 
travention of  the  federal  and  state  Consti- 
tutions, In  that  it  took  appellant's  property 
and  applied  it  "to  public  and  private  use 
without  Just  compensation."  It  ia  question- 
able  whether  the  two  assignments  are  prop- 
erly mated  and  Joined  together,  a  twain  cor- 
rectly made  one;  however,  they  will  be  con- 
sidered. 

In  article  6654,  subd.  12,  Revised  Statutes, 
it  is  provided  that  it  shall  be  the  duty  at 
each  and  every  railroad  to— 

"provide   and    maintain   adequate,   comfortable 
and  clean  depots  and  depot  buildings  at  its  sev- 
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«ral  stations  for  the  accommodation  of  passen- 
gers; and  said  depot  buildings  shall  be  kept 
well  lighted  and  warmed  for  the  comfort  and 
accommodation  of  the  traveling  public;  and 
all  such  roads  shall  keep  and  maintain  adequate 
and  suitable  freight  depots  and  buildings  for 
the  receiTing,  handling,  storing  and  dellTering 
of  all  freight*  handled  bjr  such  roads." 

The  same  provisions  are  made  in  article 
0603,  with  the  addition  of  a  reqnirement  that 
separate  apartments  be  kept  and  maintained 
for  the  use  of  white  and  negro  passengers. 
The  charge  of  which  complaint  is  made  id 
couched  in  the  language  of  the  statute,  and 
appellant  complains  that  the  statutory  re- 
quirements, which  the  court  was  placing  be- 
fore the  Jury  should  have  been  burdened 
with  conditions  about  the  revenues  of  the 
railroad  during  its  existence  as  a  common 
carrier,  and  that  appellant  was  entitled  "to 
a  reasonable  and  Just  compensation  for  serv- 
ices rendered  and  a  return  on  Its  Invest- 
ment made  and  money  expended  in  carrying 
on  the  business,  as  in  the  absence  of  snch 
consideration  the  orders  of  the  railway  com- 
pany would  be  unjust  and  unreasonable." 
The  court  correctly  instructed  the  Jury  as  to 
the  statutory  duties  of  railroad  companies 
In  connection  with  depot  buildings,  and  then 
in  a  succeeding  paragraph  of  the  charge  the 
Jury  were  instructed: 

"The  statutes  of  this  state  provide  that,  if 
any  railroad  within  tMs  state  shall  be  dissatis- 
fied with  any  order  or  regulation  made  by  the 
Railroad  Commission  of  Texas,  such  railroad, 
so  dissatisfied,  may  enjoin  the  enforcement  of 
such  order  of  the  Railroad  Commission,  provide 
ed  such  railroad  company  can  show  by  clear 
and  satisfactory  evidence  that  such  order  of 
the  Railroad  Commission  is  unreasonable  and 
unjust  to  such  railroad  company." 

This  Is  the  law  of  Texas,  and  appellant 
feels  aggrieved  because  it  was  not  Ignored 
and  a  rule  In  defiance  of  It  given  to  the  Jury, 
placing  the  burden  on  appellee  to  prove  mat- 
ters not  required  by  the  statute. 

[1]  The  issues  sought  to  be  submitted  by 
appellant  in  its  fourth  special  charge  were 
given  clearly  ond  succinctly  by  the  court  In 
the  general  charge,  and  a  reiteration  of  them 
could  not  have  been  productive  of  good  to 
any  one.  No  valid  reason  is  offered  as  to 
why  It  could  be  error  to  refuse  to  duplicate 
the  giving  of  the  Issues  to  the  Jury,  and  the 
propositions  offered  imder  the  two  assign- 
ments, named  the  "first  assignment  of  er- 
ror," do  not  seem  to  logically  arise  from  the 
matter  contained  in  the  assignments  of  er- 
ror, and  are  far-fetched,  and  not  germane. 
In  the  first  proposition  is  the  complaint  that 
the  court  should  not  have  submitted  the  issue 
of  the  reasonableness  and  Justness  of  the 
order  to  the  Jury,  and  that  under  an  assign- 
ment which  assailed  the  action  of  the  court 
In  refusing  a  special  charge  which  sought  to 
have  the  question  of  reasonableness  and  un- 


Justneas  of  the  order  resubmitted  to  the  Jury. 
The  assignment  Is  overruled. 

Appellant  claims  that  it  .was  an  issue  as 
to  whether  the  courts  are  bound  to  accept  as 
final  the  determination  of  the  Railroad  Com- 
mission that  there  la  a  public  necessity  for  a 
statioB  at  Etoile.  There  was  no  such  Issue 
raised  in  this  case,  although  it  should  have 
been;  for,  if  any  such  issue  had  been  sus- 
tained, appellant  would  not  be  appealing 
from  a  Judgment  based  on  the  verdict  of  a 
Jury,  but  from  one  of  dismissal  of  the  cause 
of  action.  There  was  but  one,  if  any,  issue 
to  go  to  a  Jury,  and  that  is:  Was  the  order 
of  the  commlaedon,  under  tbe  facta,  reason- 
able  and  Just?  The  Jury,  under  sufficient 
and  competent  facts,  have  answered  the  issue 
In  the  affirmative. 

[2]  The  question  of  reasonableness  of  ac- 
commodations for  passengers  and  freight  at 
stations  is  lodged  primarily  with  tbe  Rail- 
road Commission,  and  when  an  action  by 
that  tribunal  is  assailed,  the  burden  rests 
upon  the  assailant  to  show  the  unreasonable- 
ness of  the  exercise  of  the  power  vested  in 
it  by  the  statutes,  which  imperatively  de- 
mand the  erection  of  depots  at  stations.  Tbe 
orders  of  the  commission  along  the  lines  and 
within  the  bounds  of  tbe  statutes  must  be 
deemed  Just  and  reasonable  and  proper  until 
the  improvements  demanded  are  shown,  by 
clear  and  satisfactory  evidence,  to  be  imjust 
and  unreasonable.  Etoile  is  admitted  by  ap- 
pellant to  be  a  station  on  its  line  of  rail- 
way, and  it  is  uncontroverted  that  it  has  no 
facilities  for  protecting  or  taking  care  of  pas- 
sengers who  may  embark  or  disembark  there^ 
and  that  its  little  shed  is  utterly  incapable 
of  protecting  freight  from  the  weather  or 
^from  "thieves  that  break  through  and  steaL" 
It  had  made  no  effort  to  comply  with  the 
laws  of  tbe  state  la  regard  to  stations.  Those 
laws  have  met  the  approval  of  England  and 
America  for  many  years,  and  they  are  sanc- 
tioned and  fashioned  by  the  requirements  of 
the  common  law.  There  was  no  testimony 
tending  to  show  that  any  costly  y>r  extrava- 
gant improvements  had  been  demanded  by 
appellee,  but  simply  "an  adequate  and  sutti- 
dent  passenger  and  freight  depot  building 
and  depot  facilities  and  install  and  main- 
tain at  said  station  an  agoit  for  the  proper 
accommodation  of  the  travding  pubUc  and 
business  of  said  station  as  required  by  law." 
Appellant  does  not  want  to  build  any  depot, 
however  humble  it  might  be,  nor  furnish  any 
agent,  however  cheap  and  inefficient  he  might 
be.  It  simply  refuses  to  obey  any  part  of 
the  order,  and  is  claiming  that  it  is  utterly 
unreasonable  to  require  it  to  have  any  place 
at  Etoile,  one  of  its  stations,  to  shelter  its 
passengers  from  Inclement  weather  or  pro- 
tect its  freight,  or  to  have  an  agent  to  sell 
tickets  or  give  bills  of  lading  or  receive 
freight.  If  It  should  entail  a  loss  for  the 
time  being  to  moke  the  improvements  de- 
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sired,  that  would  not  be  proof  of  the  unrea- 
BonablenesB  of  the  order.  Most  iinprovMnents 
of  new  enterprises  are  at  first  liabilities  rath- 
er than  assets  and  out  of  proportion  to  the 
Income,  but  It  must  be  taken  Into  considera- 
tion that  Improvements  will  usually  bring 
an  Increase  of  patronage  and  eventually  pay 
for  themselves.  Again,  the  rights  of  the 
people  that  spoke  the  corporation  into  ex- 
istence are  superior  to  those  of  Its  creature, 
and  an  inability  to  give  service  would  not 
be  an  argument  In  favor  of  not  compelling 
It  to  obey  the  law,  but  rather  an  argument 
In  favor  of  en'dlng  Its  existence  or  placing  It 
in  the  bands  of  a  receiver.  However,  the 
comparatively  small  sum  that  will  probably 
be  required  to  bnlld  a  depot  building  as  or> 
dered  by  the  appellee  cannot  affect  the  solv- 
ency of  appellant. 

[3]  In  article  6589,  formerly  article  4519, 
every  railroad  company  is  required  to — 

"erect  at  each  and  every  depot,  station  or  place 
established  by  such  company  for  the  reception 
and  delivery  of  freight,  suitable  buildings  or  in- 
closnres  to  protect  produce,  goods,  wares  and 
merchandise  and  freight  of  every  description 
from  damage  by  exposure  to  the  weather,  stock 
or  otherwise.    •    •    •  •» 

Id  R.  R.  Comm.  ▼.  Railway,  102  Tex.  898, 
IIT  S.  W.  794,  It  is  held: 

"  'Stations,'  as  here  meant,  are  the  places  at 
which  passengers  and  property  are  received 
for  transportation,  or  delivered  after  transpor- 
tation." 

Etolle  was  voluntarily  established  by  ap- 
pellant as  a  station,  as  defined  by  the  Su- 
preme Court,  and  the  law  made  It  the  Im- 
perative duty  of  appellant  to  build  a  depot 
and  furnish  accommodations  for  passengers 
and  fright.  It  was  not  incumbent  upon  It 
to  establish  a  station  there,  perhaps,  but, 
when  It  did  so,  it  should  be  compelled  to 
furnish  the  statutory  accommodations.  The 
evld^ice  shows  that  Btolle  Is  a  town  with 
five  or  six  stores,  a  telephone  exchange,  post 
office,  two  gristmills,  schoolhouse,  gin  and 
saw  mill  and  two  systems  of  telephones.  The 
requirement  of  the  statute  that  a  depot  build- 
ing should  be  erected  at  such  a  place  Is  man- 
datory, and  It  was  the  duty  of  the  Railroad 
Commission  In  compliance  with  law  to  order 
appellant  to  perform  Its  statutory  duty.  It 
might  as  well  be  contended  that  It  would  be 
unreasonable  to  keep  Ita  roadbed  so  trains 
could  run  over  it,  or  to  have  headlights  on 
its  engines,  as  to  claim  that  It  is  unreason- 
able to  require,  not  a  certain  kind  of  depot, 
but  any  depot  at  an  established  station  where 
there  was  passenger  and  freight  traffic.  The 
question  presented  in  this  case  Is  not  one  of 
general  rules  and  regulations,  promulgated 
by  the  Railroad  Commission,  but  an  order 
applying  to  a  single  railroad  under  a  certain 
state  of  facts.  In  the  first  the  reasonable- 
ness of  the  general  rules,  not  depending  upon 
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facts,  would  be  a  matter  of  law  to  be  deter- 
mined by  the  court,  as  held  by  the  Supreme 
Court  In  Austin  v.  Cemetery  Association,  87 
Tex.  838,  28  S.  W.  528,  47  Am.  St.  Rep.  114, 
and  by  the  Court  of  Civil  Appeals  in  Rail- 
road Commission  v.  Railway,  16  Tex.  Civ, 
App.  129,  40  S.  W.  526,  1052.  If,  however, 
as  contended  by  appellant,  the  reasonableness 
of  the  order  should  have  been  determined  by 
the  court,  appellant  is  in  no  position  to  com- 
plain because  It  sought  in  every  way  it  could 
to  have  the  question  submitted  to  the  Jury, 
and  If  that  question  had  not  been  submitted, 
there  was  no  question  to  go  to  the  Jury,  and 
an  Instructed  verdict  would  have  followed. 
We  are  of  opinion  that  even  the  issue  of  rea- 
sonableness of  the  order  did  not  arise. 

[4]  It  was  a  statutory  exercise  of  power 
to  require  the  erection  of  the  neceriary  im* 
provements  to  accommodate  the  passengerst 
whether  numerous  or  few,  who  responded  to 
the  invitation  of  appellant  to  enter  and 
leave  the  train  at  Etolle.  As  said  in  the 
cited  case  of  Railroad  Commission  v.  Rail- 
way: 

"The  railroad  companies  have  never  urged, 
nor  can  they  successfully  urge,  that  they  should 
not  be  required  to  transport  in  carload  lots  be- 
cause the  delay  and  switching  of  the  car  at 
point  of  destination  or  having  it  unloaded  there 
will  result  in  inconvenience  and  expense  to  the 
company.  The  interest  of  the  public  requires 
of  the  railway  companies  that  they  shall  main- 
tain their  tracks  and  rolling  stock  in  a  reason- 
ably safe  condition,  and  that  they  shall  offer  to 
the  public  adequate  and  proper  facilities  for 
transportation,  and  they  are  required,  in  the 
pursuit  of  diligence  and  care,  to  do  many  other 
things.  All  of  these  duties  occasion  an  expense 
to  the  railway  companies.  Without  doing  these 
things  and  performing  these  dnties  the  railway 
companies  could  possibly  operate  their  roads  at- 
a  less  coat  and  expense,  but  in  this  age  it  is 
not  seriously  contended  that  the  extra  cost  and 
expense  connected  with  the  observance  of  these 
duties  •  •  •  fnll  excuse  the  roads  from 
performing  them.  In  the  performance  of  these' 
duties  it  is  difficult  to  determine  the  extent  of 
the  benefits  to  result  to  the  public,  but  in  a  gen- 
eral way  it  most  be  admitted  that  to  some  ex- 
tent it  exista,  but  the  difficulty  Ues  in  ascer- 
taining the  extent  of  it  and  measuring  it.  But 
the  recognition  of  the  existence  of  some  appre- 
ciable benefit  to  result  to  the  public  from  the 
peTionnance  of  many  of  these  duties  removes 
the  only  obstacle  in  the  way  requiring  their 
performance.  The  moment  it  is  admitted  that 
the  public  interest  requires  the  service,  the 
railway  company  must  stand  ready  to  perform 
it;  and  the  fact  that  this  may  occasion  a  rea- 
sonable cost  and  expense  will  noi  relieve  the 
railway  from  ita  duty." 

A  writ  Of  error  was  refused  in  that  case. 

In  this  case,  unlike  that  from  which  we 
have  quoted,  the  public  convenience  and  ac- 
commodation is  ignored,  and  an  evasion  of 
statutory  duty  Is  sought  to  be  excused  by  a 
plea  of  expense  to  the  railway  company. 
There  may  not  be  many  passengers  who  seek 
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to  embark  or  disembark  at  EtoUe,  but  tbey 
have  the  same  protection  extended  to  them 
by  a  mandatory  statute  as  tbose  at  a  place 
where  hundreds  dally  board  the  trains,  and  a 
corporation  will  not  be  permitted  to  violate  a 
positive  statute  and  put  dollars  at  a  higher 
premium  than  human  comfort,  health,  and 
safety.  The  public  ha^  some  rights  to  guard 
and  protect  while  we  are  protecting  the  bank 
account  of  the  corporation.  If  appellant  has 
reaped  a  revenue  of  only  $62.32  a  month  dur- 
ing a  period  of  dire  drouth  and  failure  of 
crops  from  the  station  at  Etoile,  it  may  be 
that  better  servicie  will  increase  the  revenue, 
by  Increasing  patronage.  There  is  no  evi- 
dence, as  claimed,  that  the  revenue  at  Etoile 
will  decrease  in  the  future.  The  Railroad 
Oommlsslon  heard  the  evidence  of  appellant 
as  to  the  reasonableness  of  its  order,  the  dis- 
trict court  and  jury  heard  that  evidence,  and 
both  tribunals  have  declared  the.  order  rea- 
aonable  and  Just,  and  no  valid  reasons  have 
been  offered  in  this  court  to  justify  a  setting 
aside  of  the  order. 

[6]  While  the  statutes  bearing  on  railroads 
do  not  In  terms  require  agents  to  be  furnish- 
ed at  railway  stations  and  do  not  in  terms 
authorize  the  Railroad  Commission  to  make 
such  appointment,  it  becomes  a  duty,  and 
such  authority  arises  by  imperative  Implica- 
tiou  from  the  many  duties  placed  upon  rail- 
way companies  and  the  authority  given  the 
Railroad  Commission  to  enforce  compliance 
with  such  duties.  The  statutes  require  that 
freight  shall  be  delivered  to  the  owner,  agent, 
or  consignee,  that  baggage  shall  be  checked 
when  taken  for  transportation  "by  the  agent 
or  servant  of  such  corporation" ;  that  they 
shall  erect  suitable  buildings  at  stations  for 
the  protection  of  passengers  and  freight,  and 
shall  keep  depots  or  passenger  houses  lighted 
and  warmed  and  open  to  egress  and  ingress 
of  aU  passengers  for  an  houy  before  the  ar- 
rival and  after  the  d^arture  of  trains,  and 
other  duties  which  cannot  be  performed 
ivithout  the  presence  of  an  agent  or  serv- 
ant The  Railroad  Commission  is  given  spe- 
cial and  plenary  power,  not  hampered  as  in 
the  fixing  of  rates  by  the  reasonableness  of 
them,  to  require  compliance  with  the  terms 
of  article  6693  as  to  providing  and  maintain- 
ing "adequate,  comfortable  and  clean  depots 
and  depot  buildings  at  the}r  several  sta- 
tions for  the  accommodation  of  passengers, 
and  to  keep  said  depot  buildings  well  lighted 
and  warmed  for  •  •  •  the  accommoda- 
tion of  the  traveling  public."  The  depot 
buildings  could  not  be  automatically  lighted 
and  warmed,  but  the  presence  of  an  agent 
or  servant  would  necessarily  be  required  to 
perform  those  duties.  The  authority  to  re- 
quire compliance  with  the  statute  would  be 
futile  and  vain  if  it  did  not  carry  with  it  the 
authority  to  require  the  presence  of  such 
agent  or  servant.  All  reasonable  canons  of 
interpretation  and  construction  would  neces- 
sarily   involve   such    authority.     A   statute 


should  not  be  enlarged  by  implication  nnleas 
it  is  necessary  to  make  it  accomplish  the  de- 
sign for  which  it  was  enacted.  But,  if  that 
be  necessary,  the  implication  will  be  indulged 
in.  Yatter  v.  Smilie,  72  Vt.  349,  47  Atl.  1070; 
Lewis-Sutherland  Stat.  Cons.  §i  500-S08.  Aa 
said  in  the  section  last  quoted: 

"Whenever  a  power  is  given  by  statute, 
everything  necessary  to  make  it  effectual  or 
requisite  to  attain  the  end  is  implied.  It  ia  a 
wdl-establlshed  principle  that  statutes  contain- 
ing grants  of  power  are  to  be  construed  so  as  to 
include  the  authority  to  do  all  things  necessary 
to  accomplish  the  object  of  the  grant.  The 
grant  of  an  express  power  carries  with  it  by 
necessary  implication  every  other  power  neces- 
sary and  proper  to  the  execution  of  the  power 
expressly  granted." 

See,  also,  sections  610  and  511,  same  text- 
book. 

The  same  subject  has  been  treated  and  the 
same  rules  enunciated  in  Texas.  In  the  case 
of  Callaghan  v.  McOown,  80  S.  W.  319,  this 
court  held: 

"The  proposition  under  the  fourth  assignment 
that,  'where  the  statute  fails  to  confer  on  the 
officer  sufficient  powers  to  perform  all  neces- 
sary functions  incident  to  the  public  service, 
and  his  partial  exercise  of  aathority  will  only 
serve  to  confuse  and  confound  the  government, 
no  effect' will  be  given  to  the  law,  and  it  will 
be  treated  as  nugatory,'  is  not  supported  in 
appellants'  brief  by  citation  of  authorities,  and 
none  can  be  found  to  sustain  it.  On  the  con- 
trary, the  rule  is  that,  whenever  a  power  is 
given  or  a  duty  is  imposed  by  statute,  every- 
thing necessary  to  make  that  power  effectual 
or  essential  to  the  performance  of  the  duty  is 
conferred  by  implication  upon  the  person  or 
t>ody  given  the  power  or  charged  with  the  per- 
formance of  the  duty  in  the  absence  of  express 
authority"— citing  Mayor  v.  Sands,  105  N.  Y. 
210,  11  N.  B.  820. 

In  the  case  of  Brown  t.  Clark,  102  Tex. 
323,  116  S.  W.  360,  24  L.  R.  A.  (N.  S.)  670,  it 
was  held: 

"It  is  elementary  that  the  grant  of  specific 
power,  or  the  imposition  of  a  definite  duty  up- 
on any  person  or  court,  confers  by  implication 
the  authority  to  do  whatever  may  be  necessary 
in  order  to  execute  the  power  conferred  or  t« 
perform  the  duty  imposed,  and  the  implied 
power  is  as  much  a  part  of  the  statute  as  if  it 
were  written  into  the  body  of  the  act  itself." 

To  the  same  effect  is  Spence  v.  Feuchler, 
107  Tex.  443,  180  S.  W.  597. 

The  subject  is  thus  treated  In  Elliott  on 
Railroads,  g  6S5: 

"A  Railroad  Commission,  although  it  is  a 
statutory  tribunal,  with  naked  statutory  pow- 
ers, necessarily  possesses  some  incidental  or  im- 
plied powers  such  as  by  necessary  implication 
result  from  the  principal  powers  granted  by  the 
statute  creating  the  commission." 

[t]  It  must  be  kept  In  mind  that  appellee 
did  not  seek  to  name  a  place  where  a  sta- 
tion should  be  established;    for  appellant 
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had  already  establisbed  It.  AU  that  appel- 
lee sought  to  do  was  to  compel  •obedience  to 
a  mandatory  statute  which  commanded  ap- 
pellant to  build  a  suitable  bouse  to  accommo- 
date its  passenger  and  freight  traffic  at 
Btoile.  Tliere  was  nothing  unreasonable  or 
unjust  In  a  request  that  appellant  should  obey 
the  laws  of  the  state  which  created  it ;  such 
taws  being  read  into  and  becoming  a  part  of 
the  4nstram'ent  that  gave  it  existence — ^Its 
charter. 

The  court  did  not  err  in  refusing  the  spe- 
cial charge  numbered  1  asked  by  appellant 
The  statute  required  the  depot  to  be  erected 
at  the  station  at  Etolle,  which  had  been  es- 
tablished by  appellant,  and  the  appellee  had 
ordered  It  built  as  required  by  statute.  Ap- 
pellant got  all  it  was  entitled  to  whm  it  had 
the  reasonableness  and  justice  of  its  being 
comx>elled  to  obey  the  law  of  the  state  sub- 
mitted to  a  jury,  and  it  had  no  right  to  ask 
that  its  obedience  to  law  should  be  contingent 
on  whether  it  was  making  money.  No  such 
condition  or  contingency  appears  in  the  stat- 
ute, no  more,  than  in  any  other  statute,  fed- 
eral or  state,  requiring  the  performance  of 
certain  duties.  It  could  dispense  with  au- 
tomatic couplers,  or  grabirons,  handholds, 
foot  stirrups,  or  sidings  or  spur  tracks,  or  lo- 
C(»notive  driving  wheel  brakes  or  drawbars, 
or  separate  apartments  for  the  races,  or  any 
other  appliance  required,  on  the  plea  that  it 
was  not  making  money.  The  authorities  cit- 
ed by  appellant  do  not  sustain  its  c<Kiten- 
tions.  No  constitutional,  no  equitable  right 
Is  sought  to  be  taken  from  appellant,  but  it 
is  merely  asked  to  obey  the  laws  of  the  state 
under  which  it  Is  operating. 

The  evidence  indicates  that  appellant  con- 
ducted its  business  in  a  slipshod  manner,  with 
little  regard  to  the  accommodation  of  the 
people  residing  along  or  in  the  vldnlty  of  its 
line,  and  is  being  run  in  the  Interest  of  a 
lumber  company  whose  stockholders  and  dit 
rectors  are  the  stockholders  and  directors 
of  the  railroad  company.  It  is  a  fair  de- 
duction from  the  testimony  that  the  road 
was  built  to  enhance  the  value  of  the  prop- 
erty of  the  lumber  company,  and  inure  to  its 
benefit,  regardless  of  the  rights  of  those  who 
lived  along  the  line  or  in  the  country  tribu- 
tary to  it. 

However,  we  are  of  the  opinion,  as  here- 
inbefore Indicated,  that  the  court  would  have 
been  justified  In  dismissing  the  suit  or  in- 
structing a  verdict  for  appellee,  because  un- 
der a  mandatory  statute  requiring  the  erec- 
tion of  suitable  depot  buildings  at  stations 
the  order  to  comply  with  that  law  was  not 
subject  to  a  test  of  reasonableness,  and  the 
only  question  as  to  the  reasonableness  and 
justice  of  the  order  of  the  Railroad  CommlB- 
slon  could  arise  as  to  the  kind  of  buildings 
required  to  be  built.  The  plans  of  the  build- 
ing have  never  been  submitted  to  appellee, 


and  no  order  has  been  issued  requiring  the 
building  of  improvements  costing  any  cer- 
tain sum.  An  adequate  building  might  cost 
1100,  $2(S0,  or  $500,  but  no  order  has  been 
made  flxlng  the  cost 
The  judgment  is  affirmed. 


PIERCE-FORMCB   OIL  ASS'N  ▼.  BBAD- 
ING.     (No.  8945.) 

(Conrt  of  Civil  Appeals  of  Texas.    Ft  Worth, 
Feb.  22, 1919.    On  Motion  for  Rehear- 
ing, April  5,  1919.) 

1.  MABTKti  Ann    SBBVANt  <S=>305  —  LlABIUTT 

FOB  Sebvant'b  Tobt— Deviation. 
If  a  aervanf  a  deviation  from  hla  inatme- 
tlona  amounts  to  an  entire  abandonment  of  the 
gervlce,  the  master  la  not  liable  for  injuries  by 
the  aervant  during  anch  deviation;  but  if  the 
deviation  is  a  mere  incident  to  a  duty  of  the 
service,  and  after  termination  of  it  authorized 
service  is  resumed,  the  maater  la  liable. 

2.  Mabtbb  and  Sebvant  «=>30e(e)  —  I/TABil- 
iTT  roB  Tobt  or  Sbbvast— Deviatioit. 

Where  local  manager  of  company  atarted 
on  trip  to  poat  office  in  company'a  antomobilf 
with  another  employ^  to  mail  report  to  com- 
pany, a  duty  of  his  employment,  and,  after  mak- 
ing a  stop  on  the  other  employCi's  peraonal  busi- 
ness, started  to  go  on,  and  negligently  injured 
a  pedestrian,  the  company  waa  liable,  though, 
after  mailing  the  report,  he  intended  to  jour- 
ney on  to  his  home;  and  though  the  use  of  the 
automobile  waa  after  buainesa  hours. 

Appeal  from  District  Ck)urt,  Wichita  Coun- 
ty;   Edgar  Scurry,  Judge. 

Action  by  J.  A.  Bradlng  against  the  Plerce- 
Fordlce  Oil  Association.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Martin,  Bullingtou,  Boone  &  Humphrey, 
of  Wichita  Falls,  for  appellant 

Weeks  &  Weeks  and  R.  P.  Mathls,  all  of 
Wichita  Falls,  for  appellee. 

DUNKLIN,  3.  J.  A.  Brading  was  run 
over  and  injured  by  an  automobile  in  Wich- 
ita Falls  driven  by  J.  E.  Ward,  an  «n{>loy4 
of  the  Plerce-Fordice  Oil  Asaodation,  and 
recovered  a  judgment  against  the  asaodation 
for  damages  by  reason  of  such  injury,  from 
whidi  judgment  the  association  has  prose- 
cuted this  appeal. 

The  defendant  association  was  engaged  in 
selling  oil,  gasoline,  and  other  produds  of 
petroleum  in  the  dty  of  Wichita  FaUs,  where 
it  established  a  place  of  business,  and  J.  E. 
Ward  was  in  general  charge  of  all  Its  busi- 
ness transacted  in  that  city.  The  associa- 
tion furnished  Ward  an  automobile  for  use 
In  the  discharge  of  his  duties.  Appellant 
maintained  a  warehouse  in  Wichita  F^lls, 
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of  wbicb  Lt.  S.  Prince  was  in  cbarge.  On  flie 
nlghi  of  December  30, 1916,  Prince  and  Ward 
worked  until  about  10  o'cloc)c  making  np  an 
Invoice  of  the  stock  of  goods  belonging  to  de- 
fendant, to  be  mailed  to  the  company's  office 
at  Ft  Worth.  It  was  one  of  the  duties  of 
Prince  and  Ward  to  prepare  and  mail  the 
invoice  in  time  for  it  to  reach  the  company's 
office  by  the  end  of  the  month,  and  about 
lO  o'clock  at  night,  and  as  soon  as  the  in- 
voice was  finished,  they  started  with  it  in 
the  automobile  for  the  purpose  of  going  to 
the  post  office  and  there  depositing  It  in  the 
mail,  which  was  later  done.  A  few  days 
prior  thereto  Prince  had  left  his  overcoat 
upon  the  train,  and  a  friend  who  had  found 
It  bad  notified  him  that  it  was  in  the  express 
office  at  the  railway  station,  and  on  the  trip 
to  the  post  office  Ward  stopped  the  car  near 
the  passenger  depot  in  order  for  Prince  to 
get  the  coat.  The  stop  was  made  on  what 
is  known  as  Eighth  street,  and  after  Prince 
alighted  from  the  car  Ward  drove  It  through 
an  alley  to  Ninth  street,  and  there  waited 
for  Prince  near  the  edge  of  the  passenger 
shed.  When  Prince  Joined  him  and  got  into 
the  car,  it  became  necessary  to  run  the  car 
backward,  on  account  of  the  proximity  of 
other  vehicles  waiting  at  the  station.  While 
the  car  was  being  run  backward,  it  ran  over 
Brading,  who  had  Just  stepped  oft  the  pas- 
senger platform  and  was  out  in  the  street. 
The  case  was  tried  before  a  Jury,  who  re- 
turned a  verdict  upon  special  Issues  sub- 
mitted. The  findings  of  the  Jury,  stated  in 
narrative  form,  were  as  follows: 

(1)  At  the  time  plaintiff  was  struck  by  the 
automobile.  Ward,  in  operating  the  machine, 
was  performing  one  of  his  duties  as  agent 
for  the  defendant,  and  was  then  using  the 
machine  in  connection  with  the  defendant's 
business. 

(2)  Ward  drove  the  machine  backward  at 
an  excessive  rate  of  speed,  without  giving 
any  signal  that  he  was  about  to  do  so,  and 
without  looking  around  to  observe  whether 
or  not  there  was  danger  of  striking  any 
one  with  the  machine,  and  in  driving  the 
machine  backward  he  drove  it  in  an  improp- 
er direction. 

(3)  Such  action  on  the  part  of  Ward  <!on- 
Btituted  negligence. 

(4)  And  such  negligence  was  the  proximate 
cause  of  plaintiff's  injury. 

(5)  Plaintiff  did  not  know  that  the  automo- 
bile was  about  to  be  run  backward.  He  used 
ordinary  care  to  see  and  hear  the  machine, 
but  did  not  see  or  hear  it  as  it  approached 
him,  and  he  could  not  by  the  exercise  of 
ordinary  care  have  foreseen  that  the  auto- 
mobile was  going  to  be  run  backward  at  the 
time  and  in  the  manner  it  was  backed. 

(6)  Plaintiff  was  not  guilty  of  any  negli- 
gence contributing  to  his  Injury. 

(7)  As  a  result  of  plalntifTs  injury  he  sus- 
tained damages  in  the  sum  of  $12,750. 


(8)  The  place  where  plaintiff  was  strnck 
by  the  automobile  was  customarily  used  by 
pedestrians. 

The  only  contention  made  by  appellant,  by 
different  assignments  of  error,  briefly  stat- 
ed. Is  that  the  evidence  showed  conclusively 
that  at  the  time  of  plaintiff's  injury  Ward 
was  not  engaged  in  the  performance  of  any 
of  the  duties  of  bis  employment  by  the  de< 
fendant,  but  was  on  a  private  errand  of  his 
own  and  of  Prince,  and  therefoto  defendant 
was  not  liable  for  hla  negligence. 

The  following  facts  were  conclusively  es- 
tablished  by  the  proof: 

The  accident  occurred  December  30,  1916. 
On  September  1st  next  preceding  that  date 
Ward  received  from  the  detendant  a  written 
notice  reading  as  follows: 

"The  use  of  company  cars  after  working 
hours,  or  on  Sundays  and  holidays,  is  abso- 
lutely prohibited,  and  you  are  hereby  notified 
that  in  future  you  must  not  under  any  dr- 
cumatances  use  company  cars  except  during 
business  honrs  in  the  transaction  of  company 
business.  •  •  •  When  the  trucks  or  auto- 
mobiles are  not  in  actual  service  transacting 
company  business,  they  must  be  kept  in  the 
company  garage  at  our  plant,  and  under  no 
circumstances  used  by  you  personally,  or  any 
of  our  employes  at  your  agency." 

Contrary  to  said  instructions.  Ward  did 
not  keep  the  car  in  defendant's  garage,  but 
kept  it  at  his  home  at  night  and  at  all  other 
times  when  it  was  not  in  use.  ^^e  used  it 
in  the  discbarge  of  the  duties  of  his  em- 
ployment at  all  times,  but  he  rode  in  it  from 
his  home  to  his  place  of  business  every  morn- 
ing, back  to  his  home  for  dinner  at  noon 
hour,  from  there  to  his  business  in  the  aft- 
ernoon, and  again  to  his  home  at  night  He 
also  used  it  in  carrying  the  company's  mail 
to  the  post  office.  He  lived  about  six  blocks 
from  his  place  of  business.  He  was  in  gen- 
eral charge  of  defendant's  business  In  Wichi- 
ta Falls.  No  objection  was  ever  made  by  the 
company  to  the  violation  of  its  written  in- 
structions with  respect  to  the  use  of  the 
machine,  although  he  testified  that  he  did 
not  know  whether  or  not  the  company  was 
informed  of  such  violation ;  neither  did  any 
other  witness  testify  that  such  knowledge 
was  conveyed  to  defendant's  officers  in  Ft 
Worth. 

There  may  liave  been  another  route  from 
the  warehouse  to  the  post  office  a  little  more 
direct  than  the  route  pursued  on  the  night 
of  the  accident,  which  was  by  way  of  the 
railway  station;  but,  it  there  was  any  dif- 
ference, it  was  very  slight  After  deposit- 
ing the  Invoice  in  the  post  office.  Ward  drove 
the  automobile  to  bis  home,  and  there  kept 
it  for  the  night  When  he  left  the  ware- 
house, he  Intended  to  go  to  his  home  after 
be  bad  mailed  the  Invoice  at  the  post  office. 

Appellant  insists  that  it  was  not  liable 
for  Ward's   negligence,  which   resulted    in 
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plaiatUTs  Injury,  first,  because  tbe  use  of  the 
automobile  to  go  to  tbe  post  office  was  Inci- 
dental only  to  Ward's  trip  borne,  wbich  was 
clearly  forbidden  by  his  employer,  who  also 
forbade  him  the  use  of  the  car  after  business 
hours  or  for  the  convenience  of  any  other 
employ^;  second,  because,  even  though  It 
should  be  said  that  the  trip  to  the  post  office 
•was  within  the  scope  of  Ward's  employment, 
yet  the  stopping  of  the  car  at  the  railway 
station  for  the  accommodation  of  Prince 
alone,  and  not  In  furtherance  of  the  inter- 
ests of  the  company,  was  such  a  turning 
aside  and  deriatlon  from  the  duties  of  bis 
employment  as  to  excuse  appellant  from  li- 
ability for  such  negligence. 

In  support  of  the  first  proposition  the  fol- 
lowing are  some  of  tbe  authorities  dted  by 
appellant:  Eeck's  Adm'r  t.  Louisville  Qas  & 
Elec.  Co.,  179  Ky.  314,  200  S.  W.  452,  L.  R.  A. 
1918C,  654 ;  St  Is.,  I.  M.  &  S.  Ry.  Co.  v.  Rob- 
inson, 117  Ark.  37,  173  S.  W.  822 ;  Tyler  T, 
Stephan's  Adm'x,  163  Ky.  770, 174  S.W.790; 
Eakln's  Adm'r  v.  Anderson,  169  Ky.  1,  183 
S.  W.  217,  Ann.  Cas.  1917D,  1003;  Lotz  v. 
Hanlon,  217  Pa.  330,  66  Atl.  525,  10  L.  R.  A. 
(N.  S.)  202,  118  Am.  St  Rep.  922,  10  Ann. 
Cas.  731.  In  support  of  the  second  proposi- 
tion, above  stated  among  others,  the  follow- 
ing authorities  are  cited  by  appellant:  G.,  H. 
&  S.  A.  Ry.  Co.  V.  Currle.  100  Tex.  136.  96 
S.  W.  1073,  10  L.  R.  A.  (N.  S.)  367 ;  Hill  v. 
Staats,  187  S.  W.  1039;  Id.  189  S.  W.  85; 
Butter  V.  Gulf  Pipe  Line  Co.,  144  S.  W.  340 ; 
Lota  V.  Hanlon,  217  Pa.  339,  66  Atl.  525,  10 
L.  R.  A.  (N.  S.)  202,  118  Am.  St  Rep.  922,  10 
Ann.  Cas.  731 ;  Jones  v.  Hoge,  47  Wash.  663, 
92  Pac.  433,  14  L.  R.  A.  (N.  S.)  216,  125  Am. 
8t  Rep.  915 ;  Tyler  v.  Stephan's  Adm'x,  163 
Ky.  770,  174  S.  W.  790. 

Many  of  the  authorities  noted,  as  well  as 
others,  are  cited  in  support  of  both  proposi- 
tions. We  shaU  not  undertake  to  review  tbe 
authorities  at  length,  as  we  believe  most  of 
them,  to  say  the  least,  are  distiugulshable 
from  the  present  case  by  reason  of  a  differ- 
ence in  the  facts.  While  in  all  of  the  cases 
cited  the  master  was  held  not  liable  for  the 
injury  inflicted  through  the  negligence  of 
the  servant  yet  in  many  of  them  the  trip, 
during  which  the  injury  complained  of  was 
inflicted,  was  made  wholly  for  the  conveni- 
ence of  the  servant,  and  was  in  no  manner 
connected  with  the  business  of  the  master. 
In  some  of  the  other  cases  there  was  a  clear 
deviation  from  the  duties  of  the  servant, 
during  which  deviation  the  Injury  was  in- 
flicted. In  the  case  of  Railway  Co.  v.  Currle, 
100  Tex.  136,  96  S.  W.  1073,  10  L.  R.  A.  (N. 
S.)  367,  our  Supreme  Court  held  that  the 
railway  company  was  not  liable  for  the  death 
of  one  of  its  employes,  caused  by  having  com- 
pressed air  turned  on  him  by  another  em- 
,  ploy£  as  a  practical  Joke,  while  using  such 
air  in  discharging  the  duties  of  his  employ- 
ment   In  the  course  of  the  opbiion  in  that 


case,  after  reviewing  many  authorities,  the 
following  is  said; 

"It  is  in  cases  of  the  character  8upi)osed, 
where  there  has  been  a  mingling  of  personal 
motive  or  purpose  of  the  servant  with  tbe  do- 
ing of  his  work  for  bis  employer,  that  much  of 
the  difficulty  and  conflict  of  opinion  have  arisen 
in  determining  whether  or  not  the  wrong  com- 
mitted should  be  ascribed  to  tbe  master,  or  be 
regarded  as  the  personal  tort  of  the  servant 
alone.  It  is  now  settled,  in  this  state,  at  least, 
that  the  presence  of  such  a  motive  or  purpose 
in  the  servant's  mind  does  not  affect  the  mas- 
ter's liability,  where  that  which  the  servant 
does  is  in  the  line  of  bis  duty  and  in  the  pros- 
ecution of  the  master's  work.  But  when  he 
goes  entirely  aside  from  his  work,  and  engages 
in  the  doing  of  an  act  not  in  furtherance  of  the 
master's  business,  but  to  accomplish  some  pur- 
pose of  bis  own,  there  is  no  principle  wbich 
charges  tbe  master  with  responsibility  for  such 
action." 

In  tbe  case  of  Whlmster  v.  Holmes,  177 
Mo.  App.  130,  164  S.  W.  236,  by  the  Kansas 
City  Court  of  Appeals  of  Missouri,  Presid- 
ing Justice  Ellison  has  given  an  extended 
and  interesting  review  of  tbe  authorities 
bearing  upon  eimUar  cases  to  the  present 
suit.  It  was  held  in  that  suit  that  the  owner 
of  an  automobile  could  not  escape  liability 
for  an  Injnry  Inflicted  through  the  negli- 
gence of  his  chauffeur  merely  because  at  the 
time  of  tbe  injury  the  servant  had  deviated 
from  the  Instructions  of  the  master,  if  it 
could  be  said  that  at  the  time  of  the  injury 
the  servant  was  in  the  performance  of  duties 
in  the  scope  of  his  employment  In  tbe 
course  of  the  opinion  the  following  Is  quoted 
with  approval  from  Ritchie  v.  Waller,  63 
Conn.  155,  28  Atl.  29,  27  Ia  R.  A.  161,  38  Am. 
St  Rep. '361: 

"If  the  servant  in  going  extra  viam  is  really 
engaged  in  tbe  execution  of  the  master's  basi- 
ness  within  tbe  scope  of  bis  employment,  it  is 
immaterial  that  he  joined  with  this  some  pri- 
vate business  or  purpose  of  his  own.  Thus  in 
Patten  v.  Rea,  2  Com.  Bench  (N.  S.)  605,  the 
servant  started  out  on  business  of  tbe  master, 
and  also  to  see  a  doctor  on  his  own  account 
While  on  his  way  to  see  the  doctor,  he  negli- 
gently drove  against  a  horse  and  killed  it  snd 
the  master  was  held  responsible." 

To  the  same  effect  are  many  other  authori- 
ties cited  in  the  same  case. 

[1,2]  According  to  tbe  weight  of  the  au- 
thorities, as  we  construe  them,  the  test  of 
liability  of  the  master  for  an  injury  inflict- 
ed through  negligence  of  his  servant,  while 
he  is  acting  contrary  to  the  master's  instruc- 
tions, is  to  be  determined  as  follows:  If  the 
deviation  from  such  instructions  anioimts  to 
an  entire  abandonment  of  the  master's  serv- 
ice, then  the  master  Is  not  liable ;  but  if  such 
deviation  is  a  mere  incident  to  the  discharge 
of  a  duty  which  the  servant  is  performing  at 
tbe  tirae  such  departure  occurs,  and  after 
the  termination  of  which  authorized  service 
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is  resumed,  tben  tbe  master  Is  liable.  To 
excuse  the  master  under  the  circumstances 
last  Instanced  would  be,  as  said  by  Presiding 
Justice  ElUsoa  in  Whimster  t.  Holmes — 

"little  short  of  a  statement  that  so  long  as 
an  employ^  keeps  within  the  orders  of  his  em- 
ployer he  is  in  line  of  bis  employment,  but  so 
soon  as  he  violates  an  order  he  is  ont  of  it. 
That  would  come  near  meaning  that  no  liabili- 
ty would  be  incurred  by  an  employer  for  the 
wrong  of  his  servant,  unless  be  ordered  him  to 
commit  the  wrong." 

And  applying  that  reasoning  to  the  facts 
of  that  case,  the  court  continued  as  follows: 

"It  was  a  part  of  the  chauffeur's  service  to 
take  the  machine  home,  and  that  he  was  slow 
about  it,  or  went  in  indirect  ways,  does  not 
alter  the  matter  so  long  as  he  was  in  pursuit 
of  that  object" 

So,  In  tbe  present  suit,  the  trip  of  Ward  to 
the  post  office  in  the  automobile  to  mail  the 
report  to  his  superior  officers  in  Ft.  Worth 
was  one  of  the  duties  of  his  employment,  and 
he  was  resuming  that  Journey  after  the  tem- 
porary stop  at  the  railway  station  when  he 
ran  the  machine  over  the  plaintiff.  Hence  it 
cannot  be  said  that  the  operation  of  the 
machine  at  the  time  of  the  injury  was  a 
departure  from  and  an  alxindonment  of  the 
master's  service. 

Under  tbe  varying  facts  of  different  casea 
it  is  not  always  easy  to  determine  whether 
a  certain  departure  by  the  servant  from  in- 
structions of  bis  master,  resulting  in  injury 
to  another,  amounts  to  such  an  abandonment 
of  the  service  as  to  excuse  the  master  from 
liability,  or  is  merely  an  incident  to  the  per- 
formance of  an  authorized  service  rendering 
the  master  liable.  And  this  difficulty,  rather 
than  a  difference  of  view  as  to  the  control- 
ling principle  Involved,  seems  to  be  tbe  occa- 
sion for  apparently  conflicting  decisions  in 
reported  coses. 

We  conclude,  further,  that  Ward's  inten- 
tion to  continue  hU  Journey  to  his  home  in 
the  automobile  after  mailing  the  papers  at 
tbe  post  office  did  not  fix  and  determine  the 
legal  character  of  his  entire  trip  after  leav- 
ing tbe  warehouse  as  a  trip  exclusively  for 
his  own  convenience,  and  not  in  tbe  Interest 
of  the  company,  as  insisted  by  appellant 
And  we  overrule  the  further  contention  that 
tbe  use  of  the  automobile  after  10  o'clock  at 
night  was  a  use  after  business  hours,  and 
therefore  prohibited  by  the  defendant  in  Its 
instructions  to  Ward.  If  it  was  Ward's  duty 
to  assist  in  the  preparation  and  mailiug  of 
the  invoice  during  tbe  night  of  the  accident, 
wliicli"  appellant  does  not  deny,  then  we  per- 
ceive no  room  for  reasonable  doubt  that  the 
trip  was  made  within  business  hours,  es- 
pecially in  the  absence  of  any  proof  that  tbe 
performance  of  such  services  at  that  hour 
of  the  night  was  forbidden  by  the  defendant. 


For  the  reasons  stated,  aU  assignments  of 
error  are  overruled,  and  tbe  Judgment  is  af- 
flrmed. 

On  Motion  for  Rehearing. 

The  place  where  the  car  was  stationed  by 
Ward  while  waiting  for  Prince  to  return 
with  his  overcoat  was  between  the  alley  and 
the  railway  station  on  a  vacant  plot  of 
ground,  and  Bradlng  was  run  over  while  tbe 
car  was  being  run  backward  from  the  spot 
where  it  stood  into  the  alley,  and  he  was  not 
out  in  the  street  when  run  over.  This  find- 
ing la  made  to  correct  tbe  erroneous  state- 
ment in  our  opinion  on  original  bearing  to 
the  effect  that  Bradlng  was  run  over  on  the 
street  after  he  stepped  from  the  passenger 
platform.  But  that  error  could  have  no  bear- 
ing upon  the  conclusions  reached  on  original 
hearing. 

With  that  correction,  the  motion  for  re- 
hearing is  overruled. 


IRWIN  ▼.  MOORE.      (No.   9089.) 

(Court  of  CJivll  Appeals  of  Texas.    Ft  Worth. 
March   15,   1919.) 

1.  Appeal  and   Kbbob  ig=»927(7)— Rsview— 
BviDENCB   ON   Which   Vbbdiot  Wab  Dr- 

BECTED. 

In  determining  the  correctness  of  peremp- 
tory instruction  for  defendant  the  Court  of 
CSvil  Appeals  must  give  plaintiff's  evidence  ita 
strongest  probative  effect 

2.  Brokebs  ^s'SSCD,  S6(1)— Reattt  Bbokbb 
—Right  of  Owneb  to  Sell. 

Where  owner  of  land  did  not  give  a  broker 
exclusive  right  to  sell,  at  any  time  before 
the  broker  procured  and  presented  a  purchaser 
ready,  able,  and  willing  to  buy  on  the  owner's 
terms,  the  owner  had  a  right  to  sell  the  land 
himself  or  through  another  agent. 

3.  Brokers  ^=>56(1)— Realtt  Brokke— Right 
OP  OwNEE  TO  Sell. 

Where  realty  broker  withoat  exclusive  right 
to  sell,  on  bringing  a  prospective  purchaser  to 
the  owner,  learned  that  the  owner  bad  agreed 
to  sell  through  another  agent  to  an  unlmown 
party  for  a  certain  cash  payment  down,  and 
had  agreed  to  wait  until  the  evening  tor  the 
cash,  but  promised  to  sell  to  the  broker's  client 
if  such  cash  payment  was  not  made,  the  owner, 
despite  his  promise,  had  a  right  when  the  other 
party  returned  without  the  cash  to  accept  a 
written  contract  and  sell  to  them. 

Appeal  from  Somervell  County  Court;  S. 
O.  Tankersley,  Judge. 

Suit  by  O.  B.  Irwin  against  T.  W.  (Buck) 
Moore.  From  judgment  for  defendant,  plain* 
tiff  appeals.    Affirmed. 


£=»For  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indezei 
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Levi  Herring  and  G.  D.  Sponn,  both  of  Olen 
Bose,  for  appellant. 

E.  A.  Bice  and  F.  B.  Johnson,  both  of  Ole- 
burae,  for  anp^llee. 

BUCK,  J.  Plaintiff,  O.  B.  Irwin,  sued  T. 
W.  (Back)  Moore  for  agent's  commission  In 
the  sum  of  $187.50,  being  6  per  cent,  of 
13,750,  the  selling  price  of,  and  the  price 
which  plaintiff  claimed  defendant  had  agreed 
to  take  for,  his  100-acre  farm.  Plaintiff  al- 
leged that  defendant  had  listed  the  property 
with  plaintiff  to  sell  at  the  price  stated,  and 
that  he  had  found  a  purchaser  ready,  willing, 
and  able  to  buy  at  the  price  stated,  and  upon 
the  terms  which  defendant  agreed  he  would 
make  to  the  purchaser.  Defendant  pleaded 
by  way  of  general  demurrer  and  general  de- 
nial, and  that  he  had  Usted  the  property  with 
another  real  estate  firm,  Roden  &  CoUings, 
who  found  a  purchaser  for  defendant  before 
plaintiff  brought  his  client  to  see  defendant 
There  were  other  pleas  made  by  defendant 
not  necessary  here  to  mention.  The  court 
Instructed  a  verdict-  for  defendant  as  to 
plaintiff's  claim,  and  for  plaintiff  as  to  de- 
fendant's plea  in  reconvention.  Plaintiff  has 
appealed. 

[1]  In  determining  the  correctness  vel  non 
of  the  peremptory  Instruction  given.  It  will 
be  necessary  for  us  to  consider  the  proof  of- 
fered by  plaintiff  as  to  his  right  to  recover 
and  to  give  the  strongest  probative  effect  to 
such  evidence.  Irwin  testified :  That  during 
the  latter  part  of  Augast  or  the  first  of 
S^tember,  1017,  he  bad  a  conversation  with 
defendant  relative  to  selling  his  100-acre 
farm.  That  defendant  stated  to  him  that 
he  would  sell  the  farm  for  $3,750,  of  which 
amount  $1,750  was  to  be  paid  In  cash,  and 
the  balance  In  equal  annual  payments  for 
a  period  of  five  years  with  10  per  cent. 
Interest.  That  defendant  listed  the  property 
with  plaintiff  and  agreed  to  pay  him  6  per 
cent,  commission  for  selling  the  same.  That 
plaintiff  Immediately  set  about  to  find  a  pur- 
chaser, and  after  discussing  the  matter  with 
several  parties  who  were  Interested  and  were 
In  the  market  to  buy  a  farm,  and  after  the 
negotiations  with  said  parties  had  failed, 
about  the  last  of  September,  1917,  he  found 
one  Mr.  Coon  Woods,  who  stated  that  he 
knew  the  place  well  and  believed  that  it  was 
worth  the  money  asked.  That  a  day  or  two 
after  this  first  conversation  Woods  came  to 
plaintiff  and  asked  him  if  he  thought  Moore 
would  sell  the  place  with  the  growing  peanut 
crop;  to  find  out  if  he  would  do  so  and  how 
much  be  would  want  for  the  crop.  Plaintiff 
then  saw  defendant  and  told  him  of  the  con- 
versation he  had  had  with  Mr.  Woods,  and 
that  he  believed  Woods  would  give  defendant 
$4,600  for  the  crop  and  farm.  That  he 
(plaintiff)  would  not  charge  defendant  any 
commission  on  the  sale  of  the  crop;  that  all 
he  would  expect  would  be  a  commission  on 
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the  sale  of  the  land.  That  defendant  told 
plaintiff  that  he  would  consider  the  matter 
and  take  it  under  advisement  That  a  day  or 
so  later  Woods  came  to  plaintiff  and  told 
him  that  he  had  made  arrangements  to  buy 
the  Moore  farm  and  was  then  ready  to  do  so. 
That  plaintiff  aijd  Woods  went  out  to  the 
Moore  farm,  got  out  of  the  car,  and  walked 
through  the  farm  In  order  that  Woods  might 
see  a  "wash"  that  ran  through  it.  That 
while  going  over  the  place  they  found  a  crop 
of  volunteer  watermelons,  stopped  and  ate 
one,  and  then  went  on  to  the  house,  where 
they  found  Mr.  Moore,  his  wife,  and  another 
party  out  at  the  lot  That  be  told  Moore 
that  he  had  brought  Mr.  Woods  out  to  buy 
his  place  and  to  come  down  In  the  morning 
and  make  him  a  deed.  That  Moore  replied : 
"I  guess  you  are  too  late,  as  Boden  &  Col- 
lings  have  Just  been  here  and  said  they  had  a 
client  they  believed  would  take  the  place. 
They  stated  to  me  that  their  client  could  pay 
as  much  as  $1,000  cash.  I  told  them  I  would 
not  accept  that  amount  Then  they  asked 
me  if  I  would  accept  $1,250  as  a  cash  pay- 
ment I  told  them  I  would  not.  They  want- 
ed to  know  if  I  would  accept  $1,500  as  a  cash 
payment  I  told  them  I  would  not  accept 
less  than  $1,750  as  a  cash  payment,  and  they 
stated  to  me  that  they  would  go  back  to  town 
and  see  if  their  client  could  raise  the  other 
$750,  and  If  be  could  itaey  would  be  back  by 
night  and  bring  the  money  and  dose  the 
deal."  The  defendant  then  stated  to  Woods : 
"If  they  don't  come  back  by  night  with  the 
money  to  make  the  cash  payment,  I  will  come 
to  town  in  the  morning  and  make  you  a  deed, 
Mr.  Woods."  That  plaintiff  then  asked 
Moore  what  time  Roden  &  CoUings  were  to 
report  and  Moore  replied:  "By  night" 
That  Woods  then  stated:  "Well,  Irwin,  it 
will  only  be  fair  to  give  them  until  night." 
That  plaintiff  and  Woods  then  returned  to 
Glen  Rose,  and  that  plaintiff  went  out  to  the 
Moore  place  the  following  morning  about  10 
o'clock,  as  Moore  had  failed  to  come  to  town, 
as  he  had  agreed  on  the  evening  before,  and 
saw  Moore  and  asked  him:  "Buck,  what 
have  you  done?  Did  Roden  &  CoUings  bring 
the  money?"  That  Moore  replied:  "No; 
they  did  not  bring  the  money,  but  brought  a 
contract  for  me  to  sign."  That  plaintiff  then 
asked  Moore  if  he  signed  it  and  Moore  re- 
plied that  he  did.  That  he  asked  Moore  if 
he  knew  whom  he  had  sold  to,  and  he  said 
that  he  did  not.  There  was  some  further 
conversation  between  defendant  and  plaintiff 
as  to  whether  one  Hubert  Thomas  was  the 
client  of  Roden  &  CoUings  or  not,  and  plain- 
tiff said  that  he  believed  Thomas  was  the 
party,  and.  If  he  was,  that  he  was  one  of  his 
clients,  as  he  had  been  talking  to  Thomas 
about  the  place  and  be  was  Interested  in  It. 
That  about  a  week  later  plaintiff  saw  defend- 
ant again  in  Glen  Rose  and  asked  him  if  he 
had  found  out  to  whom  he  had  sold,  and  de- 
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fendant  replied  tbat  he  did  not  know  but  that 
he  thought  It  was  Hubert  Thomas.  That 
plaintiff  then  replied  that  he  was  entitled  to 
his  commission.  That  defendant  further 
said:  "Suppose  that  some  one  else  in  the 
printing  office  buys  the  land?"  That  plaintiff 
replied:  "It  makes  no  difference;  I  am  en- 
titled to  my  commission."  That  defendant 
then  said :  "I  aih  not  going  to  turn  over  my 
deed  until  this  commission  proposition  is 
settled." 

Woods'  testimony  in  the  main  coincided 
with  plaintiff's  testimony,  and  he  further  stat- 
ed :  That  he  had  made  arrangements  with  a 
banker  at  Glen  Rose  to  furnish  him  the  sum 
of  money  necessary  to  buy  the  place,  and  that 
he  was  ready,  able,  and  willing  to  buy  the 
place,  and  was  so  at  the  time  he  testified. 
That,  while  he  was  willing  to  purchase  the 
crop  on  the  place,  ^yet,  on  the  occasion  of  the 
conversation  with  Moore  at  the  latter's  home. 
It  was  the  farm  he  went  out  to  buy. 

The  evidence  further  showed :  That  in  the 
afteraoon  of  the  day  when  the  conversation 
was  had  between  Irwin  and  Woods,  on  the 
one  hand,  and  Moore,  on  the  other,  at  the  lat- 
ter's farm,  that  Roden  &  Collings  returned  to 
the  farm  and  presented  a  contract  of  sale  for 
defendant  to  execute.  By  the  terms  of  this 
contract  defendant  was  to  receive  $3,750,  less 
1260  commission,  payable  to  Roden  &  Col- 
lings, $1,750  in  cash  and  the  balance  in  ven- 
dor's lien  notes.  That  defendant  was  to  for- 
Dish  an  abstract  Showing  good  title  in  him 
and  was  to  have  not  to  exceed  60  days  in 
which  to  prepare  the  same.  That  Boden  & 
Collings  and  defendant  executed  this  con- 
tract. While  Boden  &  Collings  were  men- 
tioned in  this  contract  as  the  vendees,  the 
verbiage  of  the  contract  disclosed  that  in  so 
entering  into  the  contract  they  were  acting 
for  an  undisclosed  client 

[2]  There  is  nothing  In  the  evidence  to 
show  that  the  plaintiff  had  the  exclusive 
right  of  sale  of  the  land.  It  is  apparent  that 
defendant,  at  any  time  before  the  plaintiff 
procured  and  presented  a  purchaser  ready, 
able,  and  willing  to  buy  the  land  at  the  price 
and  upon  terms  satisfactory  to  defendant, 
bad  the  right  to  sell  the  land  himself  or 
through  another  agent.  In  fact,  in  the  oral 
argument  it  was  admitted  by  counsel  for 
appellant  that,  if  Roden  &  Collings  or  their 
client  had  returned  with  the  money  for  the 
cash  payment  at  any  time  during  the  day  of 
the  conversation  between  plaintiff  and  Woods 
and  the  defendant  at  the  horse  lot,  defendant 
would  have  had  the  right  to  consummate  the 
jeal  with  Boden  &  Collings  or  their  client, 
and  that  he  would  not  in  that  event  be  liable 
for  any  commission  to  plaintiff.  But  it  is 
urged  that,  since  the  cash  payment  was  not 


made  by  Roden  &  Ceilings  or  their  client  on 
that  day,  defendant  had  no  right  to  extend 
the  time  for  the  cash  payment  and  to  enter 
into  the  contract  of  sale  above  mentioned, 
and  that  as  defendant  bad  promised,  in  the 
event  the  money  was  not  presented  by  Roden 
&  Collings  on  said  day,  that  he  would  go  to 
Glen  Rose  on  the  following  day  and  execute 
a  deed  to  Woods,  plaintiff  had  fulfilled  all 
the  requirements  which  entitle  him  to  his 
commission. 

[3]  We  are  of  the  opinlcm  that  under  the 
plaintiff's  showing  defendant  was  not  pre- 
cluded from  closing  the  deal  with  Boden  & 
Collings  or  their  client,  the  negotiations  to- 
wards which  had  already  begun  and  ot>- 
ligations  arising  out  of  which  defendant 
had  already  assumed.  If  Boden  &  Col- 
lings' client  had  returned  that  afternoon 
with  the  money,  it  is  admitted  by  ap- 
pellant that  the  appellee  would  have  been 
authorized  to  have  accepted  such  client's  ten- 
der, and  to  have  refused  to  consummate  the 
deal  with  appellant's  client  We  think  that 
appellee  would  have  had  such  right  even 
though  the  money  had  not  been  actually  paid 
by  Roden  &  Collings'  client  until  after  the 
abstract  of  title  had  been  furnished,  the  deed 
executed,  and  other  details  of  the  trade  de- 
volving upon  appellee  had  been  complied  with 
by  him.  It  can  hardly  be  reasonably  said 
that  the  evidence  dted  shows  that  it  was  con- 
templated by  the  parties  that  the  money 
should  actually  pass  from  Boden  &  Collings' 
client  to  Moore  on  the  day  mentioned,  but 
that  the  prospective  purchaser  or  his  agent 
was  to  return  during  the  day  with  assurances 
satisfactory  to  Moore  that  the  full  cash  pay- 
ment required  by  the  latter  was  to  be  paid 
upon  the  furnishing  of  satisfactory  evidence 
of  title  and  the  execution  of  the  deed.  Moore 
accepted  the  written  contract  of  Roden  &  Col- 
linses as  satisfactory  assurance  that  the  terms 
demanded  by  him  would  be  met  by  them  or 
their  client  Therefore  we  conclude  that,  so 
far  as  Irwin  or  Woods  was  concerned,  and  so 
far  as  they  had  the  right  to  question  the 
finality  of  the  transaction  between  Moore 
and  Boden  &  Coiiings  or  their  client,  the  deal 
was  consummated  on  the  day  specified.  For 
discussion  01  the  principles  of  law  governing 
agency  pertinent  to  the  issues  disclosed  in 
this  case,  see  Edwards  v.  Pike,  49  Tex.  Civ. 
App.  30,  107  S.  W.  586 ;  Case  Threshing  Ma- 
chine Co.  V.  Wright  Hdw.  Co.,  61  Tex.  Civ. 
App.  481,  130  S.  W.  729;  Duval  v.  Moody, 
24  Tex.  Civ.  App.  027,  00  S.  W.  209 ;  Mechem 
on  Agency,  vol.  2,  §S  2427  to  2457. 

We  conclude  that  the  trial  court  djd  not 
err  in  giving  the  peremptory  instruction,  and 
the  Judgment  is  affirmed. 
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WALKER  et  al.  v.  ALEXANDER. 
(No.  8962.) 

(Ckttirt  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
Jan.  11,  1919.  On  Motion  for  Rebeariog, 
March  1,  1919.  On  Appellants'  Motion  for 
Rehearing,  May  10,  1919.) 

1.  INTEBEST  «s>18(2)— ReAI.  ESTATE  OOlOaB- 

8I0NS— "Open  Accoitnt." 
Snit  to  recover  real  estate  sale  commissions 
is  not  one  upon  an  "open  account,"  within  Ver- 
non's  Sayles'   Ann.    Civ.   St.   1914,   art,  4978, 
allowing  interest  on  such  accounts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Open 
Account] 

2.  InIXBEST  4s»1— RECOTERABI.B. 

Interest,  as  such,  cannot  be  recovered  upon 
fixed  amount  due  under  express  parol  contract, 
but  is  recoverable  only  as  damages. 

5.  Afpbai.  and  Bbbob  «=»6&-nJnBiBDiOTion 
—Amount  ih  Coktbovkbst  —  Intkbbbt  ab 
Dakaobb. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1589,  Bubd.  3,  giving  Court  of  Civil  Appeals  ap- 
pellate jurisdiction  in  certain  cases  where 
amount  exceeds  $100,  exclusive  of  interest  and 
costs,  applies  to  a  real  estate  commission  claim 
of  $100  and  interest,  since  interest  is  recov- 
erable as  damages,  and  not  strictly  as  interest 

4.  Statoteb  ^»267(2)  —  Retboactite  Con- 
•    btruotion— Ruuss  or  Evidence— Pen DiHa 
AcnoNB. 
Ordinarily,  a  statutory  amendment  affect- 
ing admissibility  of  evidence  or  probative  effect 
of  pleadings,  affidavits,  etc.,  affects  suits  pend- 
ing at  time  of  amendment,  as  well  as  suits  filed 
thereafter. 

On  Motion  for  Rehearing. 

B.  Statutes  «=»26T(2)  —  Conbtbuction  — 
Venue. 
Acts  35tb  Leg.  c.  176  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1903),  making  a  verified  plea 
of  privilege  prima  facie  proof  of  defendant's 
right  to  change  of  venue,  applies  to  pending  ac- 
tions, as  well  as  those  thereafter  instituted. 

6.  Appeai.  and  EiRBOB  e=»907(3)— Failure 
TO  Mab3:  Statement  of  Facts— Pbesump- 

TIONS. 

Where  no  statement  of  facta  accompanies 
record,  trial  court's  finding  that  services  were 
I>erformed  in  a  certain  county  is  conclusive  up- 
on appeal. 

7.  Venue  9=37- Suits  to  Recover  fob  La- 
bob— Commissions— '  'Labob." 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
2308,  subd.  4,  as  amended  June  19,  1917  (Acts 
S5th  Leg.  c.  124),  fixing  venue  of  suits  to  re- 
cover for  "labor"  actually  performed,  applies 
to  suit  seeking  recovery  of  commissions  for 
selling  real  estate. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Labor.] 


8.  Statutes   «=a2e7(2)  —  Conbtbuction— 
Pending  Actions— Venue— "Maintained." 

Amendment  of  June  19,  1917  (Acta  36tb 
Leg.  c.  124),  to  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  2308,  subd.  4,  providing  that  suits 
for  labor  performed  may  be  "maintained"  where 
such  labor  was  performed,  applies  to  cases 
pending  then  in  county  where  services  were 
performed,  since  "maintained"  r^ers  to  cases 
already  in  existence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Main- 
tain.] 

9.  Appeal  and  Bbbob  <g=3ll75(4)— Disposi- 
tion OT  Case— Entebihg  Judsment. 

Where  Court  of  Civil  Appeals  reverses  sus- 
taining of  t^ea  of  privilege  by  defendant  which 
is  only  point  that  prevented  recovery  by  plain- 
tiffs, judgment  will  be  rendered  for  plaintiffs  in 
appellate  court 

Buck,  J.,  dissenting  on  rehearing. 

Appeal  from  Jones  County  Court;  J.  F. 
Lindsey,  Judge. 

Suit  by  F.  I.  Walker  and  others  against  W. 
J.  Alexander.  From  a  judgment  sustaining 
def«idanfs  plea  of  privilege,  plaintiffs  ap- 
peal. Reversed,  and  judgment  rendered' for 
plaintiffs. 

Joe  G.  Randel,  of  Hamlin,  for  appellants. 
Walter  S.  Pope,  of  Anson,  for  appellee. 

BUCK,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  county  court  sustaining  defend- 
ant's plea  of  privilege  to  be  sued  in  the 
county  of  his  residence.  Plaintiffs  filed  suit 
In  the  Justice  court,  as  shown  by  the  cita- 
tion, to  recover  against  defendant  the  sum 
of  $100,  alleged  to  be  due  in  the  way  of  a 
commission  for  procuring  a  purchaser  for 
the  sale  of  land  belonging  to  defendant,  and 
whidi  had  been  placed  in  their  hands  for 
sale.  Plaintiffs  alleged  the  agreement  on  the 
part  of  defendant  to  pay  plaintiffs  for  their 
services  the  specified  amoont  of  $100.  In  the 
judgment  In  the  justice  court  it  Is  stated 
that  the  suit  was  for  "commission  of  $100  of 
date  due,  interest  for  $1.00,  total  amount  of 
damages  $101.00."  Defendant's  plea  of  priv- 
ilege to  be  sued  in  the  comity  of  his  resi- 
dence was  overruled  in  the  justice  court. 
Plaintiffs  recovered  in  the  justice  court,  and 
on  appeal  tot  the  county  court  defendant 
again  interposed  his  plea  of  privilege,  which 
was  sustained;  In  the  county  court,  by  oral 
pleadings,  plaintiffs  sued  upon  an  express 
contract  on  the  part  of  the  defendant  to  pay 
them  $100  to  procure  a  purchaser  for  said 
land,  and  they  alleged  they  had  found  such 
purchaser,  who  was  able,  ready,  and  willing 
to  purchase  said  land  upon  terms  satisfac- 
tory to  defendant,  and  that  said  purchaser 
and  defendant  entered  into  a  written  con- 
tract of  purchase,  and  that  defendant  failed 
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to  do  the  things  required  of  him  by  the  writ- 
ten contract,  and  that  the  prospective  pur- 
chaser did  not  buy  the  land  because  of  such 
failure.  Plaintiffs  sought  to  recover  Judg- 
ment for  $100,  principal,  and  Interest  at  6 
per  rent,  from  May  16,  1916,  In  the  total 
sum  of  $108. 

[1-3]  At  the  threshold  of  the  consideration 
of  this  appeal  we  are  confronted  with  the 
quostlon  of  the  Jurisdiction  of  this  court.  Ar- 
ticle 1589,  subd.  3,  of  Vernon's  Sayles'  Texas 
Civil  Statutes,  provides  that  the  appellate  Ju- 
risdiction of  Courts  of  Civil  Appeals  shall  ex- 
tend to  dvil  cases  within  the  limits  of  their 
respective  districts,  "of  which  the  county 
court  has  appellate  Jurisdiction,  when  the 
Judgment,  or  amount  In  controversy,  or  the 
Judgment  rendered,  shall  exceed  one  hundred 
dollars,  exclusive  of  interest  and  costs."  See 
Ray  V.  S.  A.  &  A.  P.  Ry.  Co.,  18  Tex.  Civ. 
App.  665,  45  S.  W.  479 ;  Green  et  al.  v.  War- 
ren et  al.,  18  Tex.  Civ.  App.  548,  45  S.  W. 
608. 

"  'Interest'  is  the  compensation  allowed  by 
law  or  fixed  by  the  parties  to  a  contract  for 
the  use  or  forbearance  or  detention  of  mon- 
ey."* Article  4973,  Vernon's  Sayles'  Revised 
Statutes. 

"  'Legal  interest'  is  that  interest  which  is  al- 
lowed by  law  when  the  parties  to  a  contract 
have  not  agreed  upon  any  particular  rate  of 
interest."  Article  4974,  Vernon's  Sayles'  Re- 
vised Statutes. 

Article  4977,  Id.,  provides: 

"On  all  written  contracts  ascertaining  the 
sum  payable,  when  no  specified  rate  of  Inter- 
est is  agreed  upon  by  the  parties  to  the  con- 
tract, interest  shall  be  allowed  at  the  rate  of 
six  per  cent,  per  annum  from  and  after  the 
time  when  the  sum  is  due  and  payable." 

Article  4978,  Id.,  provides  that  6  per  cent, 
interest  shall  be  allowed  on  all  open  accounts 
from  the  1st  day  of  January  after  the  same 
are  made.  This  cannot  t>e  held  to  be  a  suit 
on  "open  account."  Wroten  Grain  &  Lum- 
ber Co.  V.  Mineola  Box  Mfg.  Co.,  95  S.  W. 
744.  There  seems  to  be  no  statutory  provi- 
sion for  interest  upon  a  fixed  amount  due  un- 
der an  express  parol  contract,  and  therefore 
interest  eo  nomine  would  not  be  recoverable 
as  interest,  but  might  be  recoverable  by  way 
of  damages.  Interest  by  way  of  damages, 
while  not  an  Incident  of  debt,  is  allowed  as 
n  punishment  for  some  fraud,  delinquency,  or 
injustice  of  debtor,  or  for  some  Injury  done 
by  him  to  his  creditors.  Hcidenheimer  v. 
Ellis,  67  Tex.  426,  3  S.  W.  606;  Railway 
Company  v.  Jackson,  62  Tex.  209;  Fowler  v. 
Davcnijort,  21  Tex.  620,  635;  Close  v.  Fields, 
13  Tex.  623. 

In  Heidenhdmer  v.  Ellis,  supra,  the  court 
said: 

"It  is  frequently  said  in  the  decisiona  of  the 

courts  that  interest  it  the  creation  of  the  stat- 
ute.   In  a  certain  sense  this  is  true,  but  as  aj)- 


pUed  to  one  class  of  cases  the  phrase  is  mis- 
leading. Interest  cannot  be  allowed  eo  nomine, 
unless  expressly  provided  for  by  statute;  but 
in  many  instances  it  may  be  assessed  as  dam- 
ages when  necessary  to  indemnify  a  party  for 
an  injury  infficted  by  his  adversary,  though 
the  statute  be  silent  upon  the  subject." 

In  Watklns  v.  Junker,  90  Tex.  584,  40  S.  W. 
11,  It  l8  said: 

"Interest  as  damages  may  be  allowed  upon 
unliquidated  demands  whether  they  arise  out 
of  a  breach  of  contract  or  out  of  a  tort.  Sedg- 
wick on  Damages,  vol.  1,  $  320.  *  •  *  It  has 
been  generally  held  by  tibe  courts  that  the 
jury  may  allow  Interest  upon  damages  arising 
out  of  the  breach  of  a  contract  made  by  a  car- 
rier for  the  carriage  and  delivery  of  goods. 
*  *  *  Also  upon  damages  arising  from  the 
breach  of  a  contract  for  the  sale  and  delivery 
of  specific  articles  and  for  the  breach  of  a  con- 
tract of  warranty  of  personal  property.  •  •  • 
If  one  takes  possession  of  the  horse  of  another 
and  withholds  it  from  the  owner,  compensation 
for  the  value  of  the  use  of  the  horse  doring  the 
time  is  a  legal  right,  and  no  court  would  hesi- 
tate to  instruct  the  jury  to  so  find,  and  we  can 
see  no  difference  between  the  right  to  be  com- 
pensated for  detaining  a  horse  worth  $100  and 
the  right  to  be  compensated  for  the  detention 
of  $100,  the  value  of  the  horse,  in  case  he  was 
killed  or  converted  to  the  use  of  the  taker." 

From  the  above  authorities,  and  others 
whldi  might  be  dted,  we  are  of  the  opinion 
that,  if  interest  Is  recoverable  in  this  case. 
It  Is  not  as  an  Incident  of  the  debt.  Interest 
eo  n(«nlne,  but  interest  in  the  way  of  dam- 
ages. If  this  conclusion  be  sound,  and  we 
think  It  is,  the  amount  In  controversy  exceed- 
ed $100,  and  this  court  has  Jurisdiction  to 
entertain  the  appeal. 

[4,  6]  Defendant's  plea  of  privilege  to  be 
sued  in  the  couuty  of  his  residence  was  in 
writing  and  duly  verified,  as  was  plaintiffs* 
controverting  answer.  Neither  party  offered 
further  evidence  upon  the  question  of  plea 
of  privilege,  and  the  court  sustained  said 
plea.  It  is  provided  by  Acts  35th  Leg.  (1917> 
p.  388  (Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1903),  amending  arUcle  1903  of  the  Re- 
vised Statutes,  that  a  plea  of  privilege  to  be 
sued  in  the  county  of  one's  residence  and  con- 
taining the  statutory  requirements  shall  be 
sufflcient  If  it  be  in  writing  and  sworn  to, 
and  that  when  such  a  plea  Is  filed  It  shall 
be  prima  fade  proof  of  the  defendant's  right 
to  change  of  venue.  Said  artlde,  as  amend- 
ed, further  provided  that  upon  the  filing  of 
such  controverting  plea  the  court  shall  give 
a  hearing  uiwn  the  issue  made. 

As  was  said  in  R.  L.  Ray  et  al.  v.  W.  W. 
Kimball  Co.,  207  S.  W.  351,  recently  dedded 
by  this  court: 

"The  issue  having  been  joined  by  the  sworn 
pleas  of  defendants  and  plamtiff,  the  duty  of 
the  court  to  hear  such  issue  ia  invoked.  If  no 
evidence  is  introduced  to  show  that  the  fact* 
alleged  in  the  controverting  plea  are  true,  then 
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required  to  siuitain  the  plea  of 


Again  it  Is  said  In  the  same  case: 

"The  statute  above  noted  malces  the  sworn 
plea  ot  the  defendants  prima  fade  proof  of  the 
right  to  a  change  of  venae,  but  does  not  mnkn 
the  controverting  affidavit  ot  plaintifC  .proof  of 
anything." 

Henbe,  if  article  1903,  as  amended,  applies, 
the  court  properly  sustained  the  plea.  But 
appellants  urge  that,  under  the  article  be- 
fore the  amendment,  the  burden  ot  proof  was 
on  the  defendant  Interposing  the  plea  to  es- 
tablish the  allegations  therein  contained, 
and  that  under  the  former  statute  the  sworn 
plea  did  not  constitute  prima  fade  proof,  or 
any  kind  of  proof,  of  the  truth  of  the  allega- 
tions ;  that  under  the  statute  before  amend- 
ment the  filing  of  a  sworn  plea  of  privilege 
merdy  presented  the  issue.  Appellants  fur- 
ther aver  that  this  suit  is  shown  to  have  been 
filed  February  10,  1916;  the  plea  of  privi- 
lege was  flied  in  the  Justice  court  March  20, 
and  overruled  May  16,  1916,  while  the 
amended  statute  took  effect  July  1,  1917.  The 
case  was  tried  in  the  county  court  October  3, 
1917.  Article  2308,  subd.  4,  Vernon's  Sayles" 
Texas  Civil  Statutes,  was  amended  by  the 
Thirty-Fifth  Legislature  (chapter  124) ;  said 
amendment  taking  effect  ninety  days  after 
adjournment,  June  19,  1917.  The  section  as 
amended  reads  as  follows;  the  amendatory 
words  being  here  written  in  italics: 

"Suits  upon  a  contract  in  vrriting,  promising 
performance  at  any  particular  place,  may  be 
brought  in  the  county  and  precinct  in  which 
such  contract  was  to  be  performed:  Provided 
that  in  aU  suits  to  recover  for  labor  actually 
performed,  suit  mav  be  brought  and  maintained, 
where  such  labor  it  performed,  whether  the  con- 
tract for  tame  be  oral  or  in  loriting." 

Appellants  claim  venue  of  this  suit  in 
Jones  county  by  reason  of  the  amendment 
above  set  out,  and  dte  such  cases  as  H.  &  T. 
C.  Ry.  Co.  V.  Graves,  60  Tex.  181,  Texas  Mid- 
land Ry.  Co.  V.  8.  W.  Tel.  ft  Tel.  Co.,  24  Tex. 
Civ.  App.  198,  68  S.  W.  152,  Phcenix  Ins.  Co. 
V.  Shearman,  17  Tex.  Civ.  App.  456,  48  S.  W. 
931-1003,  93  Tex.  668,  Odum  v.  Garner,  88 
Tex.  874,  25  8.  W.  18,  and  McCutcheon  v. 
Smith,  194  S.  W.  831,  as  supporting  the  con- 
tention that  venue  of  this  suit  was  fixed  in 
Jones  county  by  the  amendment  al>ove  quot- 
ed. Appellee  dtes  such  cases  as  Baines  v. 
Jemison,  86  Tex.  118,  28  S.  W.  639,  as  sus- 
taining his  contention  th'at  the  amendatory 
act  should  not  be  given  a  retroactive  effect 
so  as  to  change  the  venue  of  pending  cases. 
But  we  are  not  called  upon  in  this  appeal  to 
determine  the  question  as  to  whether  or  not 
the  venue  of  the  case  might  legally  be  fixed 
in  Jones  county.  In  the  consideration  of  the 
case  we  do  not  get  to  the  question  as  to 
whether  the  amendment  to  artide  2308,  su- 


pra, should  be  held  applicable  to  suits  pend- 
Uig  at  the  time  of  its  passage,  for  we  must 
first  dedde  whether  or  not  the  court  properly 
gave  effect  to  the  amendment  to  article  1903 
(Acts  35th  Leg.  p.  388)  by  the  terms  of  which 
the  plea  of  privilege,  duly  verified,  is  made 
prima  facie  proof  of  defendant's  right  to 
change  of  venue.  The  record  faUs  to  disclose 
that  plaintiffs  offered  any  evidence  that  they 
had  performed  in  Jones  county  the  services 
for  which  they  sought  recovery.  There  is 
no  evidence  to  overcome  the  prima  facie 
proof  made  by  defendant's  plea  of  privilege. 
In  86  Cyc.  p.  1217,  d  (ni).  It  is  said: 

"Rules  of  evidence  are  at  all  times  subject  to 
modification  by  the  Legislature,  and  Statutes 
making  such  changes  are  applicable  from  their 
passage,  not  only  to  causes  of  action  arising 
thereafter,  but  also  to  actions  accrued  or  pend- 
ing at  the  time.  Where,  however,  it  was  clear- 
ly the  intention  of  the  Legislature  not  to  make 
the  act  retrospective,  or,  as  in  the  case  ot 
evidence  in  criminal  prosecutions,  a  retrospec- 
tive construction  would  render  the  statute  un- 
constitutional, it  will  be  given  only  a  prospec- 
tive operation." 

In  Baxter  v.  Hamilton,  20  Mont.  327,  51 
Pac.  265,  it  is  said: 

"It  is  fundamental  that  a  person  has  no  vest- 
ed right  to  have  a  controversy  determined  by 
existing  rales  ot  evidence.  Like  other  rules  af- 
fecting the  remedy,  they  are  subject  to  modi- 
fication and  control  by  the  Legislature." 

Though  the  rule  as  stated  by  the  Montana 
court  may  t>e  subject  to  exceptions,  yet  we 
think  the  trend  of  authorities  is  in  accordance 
with  the  statement  from  Cyc,  above  quoted. 
We  think  the  general  rule  Is  that  as  to  civil 
cases  a  statutory  amendment  affecting  the 
admissibility  of  evidence,  or  the  probative 
effect  of  certain  acts,  pleadings,  writings,  af- 
fidavits, etc.,  affects  suits  pending  at  the  time 
of  the  amendment,  as  well  as  suits  filed 
thereafter.  Hence  we  conclude  that,  in  the 
absence  of  any  evidence  offered  by  plaintiffs 
of  facts  which  would  give  venue  of  this  suit 
in  Jones  county,  the  trial  court  was  author- 
ized to  accept  the  verified  plea  of  privilege 
of  the  defendant  as  prima  facie  proof  of  the 
truth  of  the  allegations  therein  contained, 
and  that  the  court  did  not  err  in  sustaining 
said  plea. 

The  Judgment  is  afilrmed. 

On  Motion  for  Rehearing. 

[(]  Appellants  urge  that  as  the  trial  court 
found  that  the  services  rendered  by  plaintiffs 
were  performed  in  the  precinct  and  county 
where  the  suit  was  filed,  and  as  the  trial 
court  may  properly,  as  was  evidently  done  ta 
this  case,  defer  action  on  the  plea  ot  privi- 
lege until  the  evidence  has  been  Introduced 
on  the  merits  (Tynberg  v.  Cohen,  76  Tex. 
409,  13  S.  W.  315;  Holmes  v.  Coalson,  178 
S.  W.  634),  we  were  in  error  in  holding  that 
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there  .was  no  evidence  in  the  record  tending 
to  establish  plaintiffs'  claim  that  the  serv- 
ices were  performed  in  Jones  county.  No 
statement  of  facts  accompanies  the  record. 
The  court  does  find  that  "the  services  per- 
formed and  rendered  by  the  plaintiffs  at  the 
Instance  and  request  of  the  defendant,  were 
rendered  in  precinct  No.  6,  Jones  county, 
Texas."  But  the  court  further  concludes  as 
a  matter  of  law  that  "W.  J.  Alexander's 
plea  of  privilege  should  be  sustained";  also, 
In  the  decree  of  the  court  sustaining  the  plea 
of  privilege,  it  is  recited: 

"And  it  further  appearing  to  the  court  that 
none  of  the  exceptions  to  exclusive  venue  in  the 
county*  and  precinct  of  one's  residence,  men- 
tioned in  articles  1830  and  2308  of  the  Be- 
viscd  Statutes  of  the  state  of  Texas,  exist  in 
this  cause,  the  court  is  therefore  of  the  opin- 
ion and  finds  that  defendant's  pl^  of  priv- 
ilege should  be  sustained." 

We  have  concluded  that  in  the  absence  of 
the  statement  of  facts,  the  finding  of  fact  by 
the  trial  court  that  the  services  rendered  by 
the  plaintiffs  were  performed  in  the  county 
and  precinct  where  the  suit  was  filed  Is  con- 
clusive as  to  that  issue.  Oarner  v.  Black, 
06  Tex.  125,  63  S.  W.  918.  In  plaintiff's  con- 
troverting answer  to  defendant's  plea  of 
privilege  it  was  alleged  that  the  labor  per- 
formed and  personal  services  rendered  by 
plaintiffs  were  performed  In  said  precinct 
and  county.  The  court  further  found  that 
defendant  agreed  to  pay  plaintiffs  $100  for 
their  services  in  procuring  for  him  a  pur- 
chaser of  his  land,  and  that  plaintiffs  pro- 
cured a  purchaser  who  was  ready,  able,  and 
willing  to  purchase  the  land  upon  terms  sat- 
isfactory to  defendant  and  that  the  con- 
summation of  the  deal  between  the  defend- 
ant and  the  prospective  purchaser  failed  be- 
cause defendant  did  not  furnish  a  complete 
and  valid  abstract  of  title,  as  he  had  agreed 
to  do.  The  court  further  found,  as  a  conclu- 
sion of  law,  that  plaintiffs  were  entitled  to 
recover  from  defendant,  under  the  facts  In 
the  case,  the  sum  of  $108,  the  amount  sued 
for. 

[7]  We  have  concluded  that  we  erred  In 
our  former  disposition  of  this  case,  provid- 
ing it  can  reasonably  be  held  that  the  amend- 
ment to  subd.  4,  art  2308,  Vernon's  Sayles' 
Texas  Civil  Statutes,  as  amended  by  the 
Thirty-Fifth  Legislature,  is  applicable.  It 
will  be  noted  that  under  said  amendment  the 
venue  of  suits  to  recover  "for  labor  actually 
performed"  Is  fixed  in  the  county  "where 
such  labor  Is  performed,  whether  the  contract 
for  same  be  oral  or  in  writing."  Are  the 
services  of  a  real  estate  broker,  in  securing 
a  purcliaser  for  laud,  "labor,"  as  that  term 
is  used  in  this  amendment?  In  Words  and 
Phrases,  p.  1320,  it  is  said: 

"The  word  'labor,'  in  legal  parlance,  has  n 
well-defined,  understood,  and  accepted  meaning. 
It  implies  continued  exertion  of  the  more  oner- 


ous and  inferior  kind,  nsnally  and  chiefly  con- 
sisting in  the  protracted  exertion  of  muscular 
force.  'Labor  may  be  business,  but  it  is  not 
necessarily  so,  and  business  is  not  always  labor. 
In  legal  significance,  labor  implies  toil;  exer- 
tion producing  weariness;  manual  exertion  of 
a  toilsome  nature." 

In  Olty  of  Topeka  ▼.  Crawford,  78  Kan. 
583,  96  Pac.  862,  17  L.  R.  A.  (N.  S.)  1156,  16 
Ann.  Gas.  403,  it  was  held  that  to  keep  open, 
manage,  and  superintend  a  theater  and  sell 
tickets  therein  on  Sunday  was  "labor,"  with- 
in the  meaning  of  an  ordinance  prohibiting 
the  performance  of  unnecessary  labor  on  Sun- 
day. The  running  of  a  pool  room  on  Sun- 
day was  held  to  constitute  a  violation  of 
the  Penal  Code,  prohibiting  labor  on  Sun- 
day in  EJr  parte  Axsom,  63  Tex.  Or.  R.  627, 
141  S.  W.  703,  40  L.  R.  A.  (N.  S.)  179,  Ann. 
Cas.  1013D,  704.  The  services  of  a  sui>erln- 
tendent  in  charge  of  dredging  work  were 
held  to  be  in  the  nature  of  labor  in  United 
States  ▼.  n.  S.  Fidelity  &  Guaranty  Co.,  139 
App.  Div.  2^  123  N.  T.  Supp.  038,  943.  The 
caption  of  the  act  amending  this  subdivision 
of  article  2308  recites  that  it  is  an  act  "pro- 
viding that  all  suits  to  recover  for  labor  per- 
formed or  any  kind  of  personal  services  ren- 
dered may,  at  the  option  of  the  plaintiff,  be 
brought  and  maintained  where  such  labor  is 
performed  or  personal  servioes  rendered." 
In  Sutherland  on  Statutory  Construction 
asoi)  p.  270,  i  211,  It  is  said: 

"But  the  title  of  an  act  is  now  so  associated 
with  it  in  the  process  of  legislation  that  when, 
in  performing  its  constitutional  functions,  it 
affords  means  of  determining  the  legislative  in- 
tent, in  cases  of  doubt  its  help  cannot  be  re- 
jected for  being  extrinsic  and  extralegislativc. 
The  language  of  an  act  should  be  construed  in 
view  of  its  title  and  its  lawful  purposes ;  broad 
language  should  be  confined  to  lawful  objects. 
The  subject  or  object  expressed  in  the  title  fixes 
a  limit  to  the  scope  of  the  act,  and  provisions 
not  germane,  but  foreign,  to  such  subject  will 
be  excluded  as  unconstitutional  and  void." 

So  we  have  concluded  that  the  term  'labor," 
used  In  the  amendment  aforesaid,  should  be 
given  an  interpretation  broad  enough  to  in- 
clude services  of  the  character  here  involved. 

[8]  The  next  question  to  be  considered  is: 
Should  the  amendment  to  article  2308,  supra, 
be  held  applicable  to  a  suit  pending  at  the 
time  of  its  passage?  We  have  concluded  the 
change  made  by  the  amendment  afle<^  only 
the  remedy,  and  not  the  substantial  rights 
of  the  parties,  and  that  the  law  as  It  existed 
at  the  time  of  the  trial,  rather  than  at  the 
time  of  the  Institution  of  the  suit  or  the 
accruing  of  the  cause  of  action,  should  con- 
trol. See  H.  &  T.  C.  Ky.  Co.  v.  Graves,  50 
Tex.  181;  Phoenix  Ins.  Co.  v.  Shearman,  17 
Tex.  Civ.  App.  456,  43  S.  W.  931,  1063;  Id., 
93  Tex.  669 ;  Tex.  Midland  By.  Co.  v.  S.  W. 
T.  &  T.  Co.,  24  Tex.  Civ.  App.  108,  58  S.  W. 
152.  In  Baines  v.  Jemlson  et  al.,  86  Xex. 
118,  23  S.  W.  639,  it  is  said: 
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"Since  the  venae  of  a  soit  affects  only  the 
remedy,  it  is  clear  that  it  is  in  the  power  of 
the  Legislature  to  amend  the  laws  in  relation 
to  that  matter,  and  to  make  thfi  amendment  ap- 
plicable to  causes  of  action  that  may  have  ac- 
crued before  the  passage  of  the  act ;  and  it  may 
be  that  it  would  be  competent  to  so  change  the 
law  as  to  confer  local  jurisdiction  of  a  suit 
already  pending  upon  the  court  in  which  it  was 
instituted,  although  such  court  did  not  have  ju- 
risdiction at  the  time  the  action  was  brought. 
But  upon  this  question  we  need  give  no  opinion. 
Admitting  the  power  ot  the  Legislature  in  such 
a  case,  its  intention  would  have  to  be  clear  be- 
fore the  courts  would  give  the  statute  such  a  re- 
troactive effect" 

See  36  Cyc.  p.  1217,  to  the  same  effect 
In  tbe  case  last  cited,  the  Supreme  Court 
dlBtlngnlshes  tlie  case  nndw  consideration 
from  that  of  H.  &  T.  O.  By.  Co.  v.  Graves, 
supra,  and  n^tes  that  In  tbe  Graves  Case  the 
plaintiff  amended  his  petition,  so  as  to  avail 
himself  of  the  privilege  conferred  by  the 
new  statnte,  and  eays: 

"There  the  filing  of  the  amended  petition  was 
the  same  as  the  institution  of  a  new  suit,  and, 
since  this  occurred  after  the  new  law  had 
taken  effect,  the  point  was  correctly  decided." 

In  the  case  at  bar  the  pleadings  were  oral, 
except  the  verlHed  plea  of  privilege  by  plain- 
tiff and  the  controverting  answer  by  de- 
fendant This  coDtrovertipg  answer  was 
filed  September  1,  1917,  subsequent  to  the 
time  when  the  amendment  involved  took 
effect  The  other  pleadings,  being  oral,  are 
deemed  to  have  been  presented  on  the  date 
of  trial,  to  wit,  October  23,  1917.  Since  in 
the  county  court  the  cause  was  tried  de  novo, 
we  are  of  the  opinion  that,  in  holding  that 
the  county  court  of  Jones  county  had  juris- 
diction of  this  cause  by  virtue  of  the  amend- 
ment aforesaid,  we  are  not  in  conflict  with 
Baines  v.  Jemlson  et  aL  Since  the  amend- 
ment provides  that  suits  for  labor  performed 
"may  be  brought  and  maintained  where  such 
labor  is  performed,"  we  are  further  of  the 
opinion  that  tbe  amendment  clearly  indicates 
the  legislative  Intent  to  make  it  applicable 
to  cases  for  debt  pending  in  the  county  where 
the  labor  or  services  for  which  recovery  was 
sought  were  performed.  The  word  "main- 
tained" has  been  defined  as  meaning  to  sup- 
port that  which  has  already  been  brought 
Into  existence.  See  Kendrlek  &  Robert  v. 
Warren  Bros.  Co.,  110  Md.  47,  77  Atl.  461, 
464 ;  Words  and  Phrases,  vol.  3,  p.  210 ; 
Greentree  v.  Wallace,  77  Kan.  149,  93  Pac. 
598.  "Maintained"  is  defined  In  the  Stand- 
ard Dictionary  as  meaning  "to  hold  or  pre- 
serve In  any  particular  state  or  condition." 

[t]  For  the  reasons  stated  we  have  con- 
cluded that  we  erred  in  atrirming  the  judg- 
ment of  the  trial  court,  and  that  the  judg- 
ment should  be  reversed.  It  further  appear- 
ing from  the  court's  findings  of  fact  that  un- 
der the  evidence  plaintitfa  were  entitled  to 
recover,  barring  the  sustaining  of  the  plea 
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of  privilege,  of  defendant  the  sum  of  1108, 
we  are  of  the  opinion  that  judgment  should 
here  be  rendered  for  plaintiffs  in  said  amount, 
with  costs  of  the  suit  and  6  per  cent.  In- 
terest from  date  of  judgment.  The  motion 
for  rehearing  is  granted,  our  former  judg- 
ment set  aside,  and  the  judgmoit  of  the  trial 
court  reversed,  and  judgment  here  rendered 
for  appellants  In  the  amount  named. 

On  Appellants'  Motion  for  Rehearing. 

Appellants  seem  to  have  construed  the 
language  In  our  opinion,  granting  appellee's 
motion  for  rehearing  and  affirming  the  judg- 
ment of  tbe  trial  court,  as  stating  our  hold- 
ing that  plaintiff  below  in  the  county  court 
set  up  a  new  cause  of  action.  By  the  using 
of  the  language,  "and  being  further  of  the 
opinion  that  as  the  cause  originated  in  the 
justice  court  and  no  new  cause  of  action 
could  have  been  set  up  in  the  county  court, 
have  further  concluded  that  this  court  erred 
In  sustaining  appellants'  motion  for  rehear- 
ing," was  meant  that  In  the  Instant  .case,  un- 
like that  of  Railway  Co.  y.  Graves,  dted,  we 
were  not  permitted,  in  order  to  support  the 
contention  that  the  jurisdiction  was  in  the 
county  where  suit  was  filed,  to  Indulge  tbe 
presumption  tha.t  by  amended  pleadings,  the 
plaintiff  in  the  county  court  presented  a  new 
cause  of  action,  and  that  hence  the  amended 
statute  would  apply. 

In  holding  that  the  amendment  to  article 
1903,  y.  S.  Civ.  Stats.,  Acts  35th  Leg.  p. 
388,  was  operative  at  the  time  of  this  trial, 
though  it  went  Into  effect  after  the  suit  was 
filed,  we  do  not  think  we  were  Inconsistent, 
because  the  majority  also  held  that  the 
amendment  to  subdivision  4,  art.  2308,  did 
not  apply  to  actions  pending  at  the  time  said 
last  mentioned  amendment  became  operative. 
Tbe  amendment  to  article  1903  merely  deals 
with  the  question  of  evidence,  the  force  and 
effect  to  be  given  to  verified  pleas  of  privi- 
lege, and,  as  pointed  out  in  our  opinion, 
statutory  amendments  affecting  rules  of  evi- 
dence apply  to  pending  actions  as  well  as  to 
future  ones,  unless  the  contrary  be  Indi- 
cated by  the  terms  of  the  act,  while  amend- 
ments affecting  remedies  and  procedure  are 
given  a  prospective  application  only,  unless 
the  retroactive  application  be  clearly  shown 
by  the  act  Itself. 

In  urging  that  the  amendment  to  subdivi- 
sion 4,  art.  2308,  supra,  should  be  held  to 
apply  to  pending  actions,  appellants  cite  the 
Supreme  Court  decisions  of  Spence  v.  Fench- 
ler,  107  Tex.  443,  180  S.  W.  601,  and  Cox  v. 
Roblson,  105  Tex.  426,  150  S.  W.  1149.  In 
the  first  case  cited  Judge  Hawkins,  speak- 
ing for  the  Supreme  Court,  uses  this  lan- 
guage: 

"However,  jurisdiction  may  be  conferred  up- 
on a  court  by  necessary  implication  as  effectual- 
ly as  by  express  terms.  It  is  an  elementary 
rule  of  construction  that,  when  possible  to  do 
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■0,  effect  must  be  given  to  every  sentence,  clause, 
and  word  of  a  statute,  so  that  no  part  thereof 
be  rendered  superfluous  or  inoperative." 

In  Cox  T.  Bobison  Jndge  Phillips  says: 

"It  is  plainly  to  be  inferred  that  it  was 
tliese  eonditi(Mi8  and  circumstances  that  brought 
the  subject  to  the  attention  of  the  members  of 
the  body.  •  •  *  There  is  nothing  in  the 
proceedings  that  suggests  that  the  convention 
intended  this  ordinance  to  have  a  prospective  ef- 
fect, while  every  evidence  furnished  by  the  jour- 
nal is  consistent  with  a  purpose  to  give  it  a 
curative  character  and  use." 

Appellants  also  cite  Mutual  BMlm  Corp.  v. 
Morris  &  Daniel,  *184  S.  W.  1062,  by  this 
court;  People  v.  City  of  Syracuse,  128  App. 
Div.  702.  113  N.  Y.  Supp.  707;  Aultman  ft 
Taylor  Mach.  Co.  v.  Pish,  120  111.  App.  S14, 
and  other  cases  upon  this  point;  but  the 
majority  see  no  reason  for  changing  their 
views  heretofore  expressed,  and  accordingly 
appellants'  motion  for  rehearing  is  oTerniled. 

'   Justice  BUCK  dissents  as  before. 


STATE  ex  reL  EUMSBY  v.  JACKSON  et  ur. 
(No.  6230.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anton- 
io.    May  22,  1819.) 

1.  Habeas  Coepus   <S=>99(3)  —  Custodt  of 
Infant  Childbkk— Wklfabk  of  Childben. 

The  welfare  and  happiness  of  infant  chil- 
dren is  the  controlling  factor  bi  determining 
their  custody. 

2.  Habeas  Cokfus   <S=>99(4)  —  Custodt  of 
Infant  Childken— Improvident  Tathkb. 

Father,  who  had  no  home,  was  thriftless  and 
improvident,  whose  income  was  small  and  un- 
certain, who  had  been  cruel  to  infant  daughters 
and  mother,  and  who  had  no  one  to  care  for 
daughters,  was  not  entitled  to  their  custody 
following  death  of  mother,  to  whom  the  daugh- 
ters had  been  awarded  by  divorce  decree,  as 
against  maternal  grandparents,  who  had  sup- 
ported them  practically  all  their  lives,  bad 
adopted  them,  had  a  good  home,  and  were  well 
able  to  support  them. 

8.  Habeas  Corpus    €=>99(3)  —  Custody  of 
Infant  Childben  —  Riohts  of  Father  — 
Welfare  of  Phildben. 
Law  and  best  interests  of  society  demand 

that  natural  rights  of  father  to  custody  of  his 

children   be  made  subservient  to  interest  and 

welfare  of  children. 

4.  Habeas  Corpus  <S=>85(1)  —  Custodt  of 
Infant  Children— Presumption. 
In  father's  habeas  corpus  proceedings  to 
secure  custody  of  children,  whom  he  has  never 
supported,  and  to  whom  he  has  been  cruel,  it 
will  not  be  presumed  that  the  best  interests  of 
the  children  will  be  subserved  by  placing  them 
in  father's  custody. 


5.  Habeas  Cobfxis   4=386(1)  —  Gcbtodt  of 
Infant  Childben— £^nDENCB. 

In  father's  liabeas  corpus  proceeding  to  pro- 
cure custody  of  children  from  maternal  grand- 
parents, in  whose  care  children  had  been  placed 
upon  mother's  death,  following  her  divorce  from 
father,  evidence  of  the  adoption  of  the  children 
by  the  grandparents  was  admissible. 

6.  Trial  «=3255(7)  —  Instbuohohs— Neces- 
BiTT  FOB  Request. 

In  father's  habeas  corpus  proceeding  to 
procure  custody  of  children  from  maternal 
grandparents,  who  had  adopted  the  children  up- 
on tbe  mother's  death,  father  should  have  re- 
quested instruction  that  adoption  of  childrot 
did  not  confer  the  right  of  custody,  if  he  had 
desired  sndh  instruction. 

Appeal  from  District  Gonrt,  Bexar  County: 
J.  T.  Sluder,  Judge. 

Application  by  the  State  of  Texas,  on  the 
relation  of  A.  T.  Rumsey,  for  writ  of  habeas 
corpus  against  W.  F.  Jaclcson  and  wife.  Writ 
denied,  and  relator  appeals.    Affirmed. 

Chambers  &  Watson,  Manerman  ft  Hair, 
and  John  H.  Ragsdale,  all  of  San  Antonio, 
for  appellant 

O.  M.  Eltzhngh  and  MicCollum  Bnmett, 
both  of  San  Antonio,  for  appellees. 

FLT,  C.  J.  T)}l8  Is  an  action  to  secure  the 
custody  of  two  girls,  respectlyely  6  and  8 
years  old,  through  a  writ  of  habeas  corpus, 
instituted  by  A.  T.  Rumsey  against  the  appel- 
lees, W.  F.  Jackson  and  Bllzabeth  Jackson; 
appellant  being  the  father  and  appellees  the 
grandparents  of  the  two  children.  The  cause 
was  submitted  to  a  Jury  upon  a  single  Issue, 
and  upon  the  answer  thereto  Judgment  was 
rendered  that  the  writ  of  habeas  corpus  be 
denied,  and  that  the  care,  custody,  and  con- 
trol of  the  two  children,  Manilla  Rumsey  and 
Frankle  Rumsey,  be  awarded  to  appellees, 
and  permission  granted  appellant  to  visit  the 
children  at  all  reasonable  hours. 

The  evidence  showed  that  appellant  and 
Emma  Dell  Jackson  were  married  on  Jan- 
uary 31,  1908,  and  from  the  union  were  bom 
Manilla  Rumsey,  about  8  years  of  age,  and 
Frankie  Rumsey,  about  6  or  6  years  of  age; 
that  the  grandparents  had  cared  and  provid- 
ed for  the  children  and  their  mother  a  large 
part  of  the  time  that  she  lived  with  their 
father.  After  the  marriage,  appellant,  who 
was  a  school-teacher,  taught  at  Beasley, 
Wharton  county,  then  at  El  Campo,  then  at 
Yorktown,  then  In  Comanche  county,  then  in 
Brooks  county,  then  In  Freestone  county, 
then  he  worked  in  a  coal  mine,  then  taught 
school  in  Pearsall,  then  ran  a  shoe  shop  at 
Dllley,  then  taught  at  Somerset,  then  at  Bul- 
rerde  and  in  Bandera  county,  and  then  went 
to  Willow  City  and  taught  there.  All  this 
was  done  in  a  yei-iod  of  8  or  9  years.    Apart 
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of  the  time  appellant  did  nothing,  and  accord- 
ing to  his  own  account  never  made  over  $525 
V)r  $550  a  year.  He  aeemed  to  be  a  chronic 
wanderer,  shifting  from  J«b  to  Job.  His  wife, 
after  living  with  him  for  about  6  years,  aban- 
doned him  and  obtained  a  divorce  from  blm. 
She  afterwards  married  again,  and  in  the 
early  part  of  1918  died.  There  was  evidence 
tending  to  show  brutal  treatment  of  his  wife 
and  children,  and  that  several  times  he  struck 
his  wife,  once  with  a  stick  of  wood.  While 
living  with  his  wife,  they  stayed  a  portion  of 
the  time  with  appellees.  It  was  testified  that 
be  would  not  work  and  did  not  support  his 
family.  In  the  divorce  proceedings,  custody 
of  the  children  was  awarded  to  the  mother, 
and  appellees  cared  for  and  maintained  them. 
He  made  no  effort  to  obtain  custody  of  the 
ehlldren  until  after  the  death  of  their  mother, 
and  contributed,  probably,  $25  to  their  sup- 
port after  the  separation,  which  occurred 
about  1916.  After  the  death  of  the  mother  of 
the  children,  they  were  legally  adopted  by  the 
appellees.  It  was  admitted  that  appellees 
are  first-class  people,  and  that  the  children 
are  being  educated,  well  trained,  and  taken 
-good  care  of  by  appellees.  Both  are  going  to 
school,  are  well  treated,  are  contented  and 
happy,  and  are  receiving  moral.  Christian 
training,  and  are  being  educated  in  the  pub- 
lic schools.  Appellees  have  a  home  in  the 
dty  of  San  Antonio,  and  over  100  acres  of 
land  in  the  country,  and  are  well  able  to  sup- 
port and  maintain  the  children.  Appellant 
has  no  home,  and  is  thriftless  and  improvl- 
'dent  Custody  of  the  Children  was  given  by 
the  mother  to  appellees,  and  they  were  asked 
to  adopt  them.  The  children  have  been  with 
their  grandparents  practically  all  of  their 
lives;  the  youngest  having  been  fed  from  a 
bottle  by  them  from  her  early  infancy.  They 
have  been  supported  practically  all  of  their 
lives  by  their  grandparents. 

[1-3]  The  only  claim  to  custody  of  the  girls 
shown  by  appellant  was  the  fact  that  he  was 
their  father.  He  had  not  supported  them, 
nor  exhibited  any  great  amount  of  affection. 
He  is  shiftless,  and  his  income  is  small  and 
uncertain.  He  has  no  home,  and,  Judging  of 
his  future  by  his  past,  never  will  have.  He 
has  no  one  to  whom  the  care  and  instruction 
of  his  children  can  be  intrusted.  He  showed 
no  tenable  reason  for  removing  the  girls  from 
a  Christian  home,  where  they  are  being  ten- 
derly cared  for,  to  a  wandering  life  with 
their  improvident  father.  The  welfare  and 
happiness  of  the  children  must  be  the  control- 
ling factors  in  determining  th^r  custody. 
Applying  that  mle  to  the  facts  of  this  case, 
the  Judgment  of  the  court  is  eminently  Just 
and  proper.  If,  as  stated  in  the  case  of  State 
V.  Deaton,  »3  Tex.  243,  54  S.  W.  901,  the  bur- 
den rested  on  appellees  of  showing  that  the 
best  interests  of  the  children  will  be  sub- 
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served  by  the  custody  of  them  being  given  to 
their  grandparents,  the  rule  has  fully  met, 
and  there  can  be  no  doubt  that  the  moral, 
mental,  and  physical  welfare  of  the  children 
will  be  conserved  and  guarded  by  allowing 
them  to  remain  where  they  ate.  There  was 
but  one  issue  in  the  case,  that  of  the  best  in- 
terest of  the  girls,  and  that  was  submitted 
by  the  court  to  the  Jury.  The  natural  rights 
of  the  father  to  the  custody  of  his  offsprlnng, 
were  made  subservient  to  the  interest  and 
welfare  of  the  children,  as  law  and  the  best 
Interests  of  society  demand  that  it  should  be. 
This  case  is  even  stronger  in  its  facts  in 
favor  of  the  grandparents  than  were  those  in 
favor  of  the  foster  parents  In  Legate  v.  Leg- 
ate. 87  Tex.  248,  28  S.  W.  281,  which  has  set 
the  precedent  for  cases  of  this  character  since 
its  rendition.  In  that  case,  both  father  and 
mother  sought  the  custody  of  their  2  year  old 
daughter,  and  showed  that  they  were  In  ev- 
ery way  qualified  to  take  care  of  the  child, 
and  bad  a  home  in  which  to  place  it;  but 
the  court  gave  the  custody  to  the  foster  par- 
ents.   The  court  said: 

"Two  homes  are  thus  offered  the  child,  who 
is  in  no  wise  responsible  for  this  unfortunate 
controversy,  and  bns  not  gufiScient  discretion 
to  sdecb  We  Iiold,  as  a  mattei  of  law,  that  ft 
is  entitled  to  the  benefit  of  that  home  and  en-  > 
vironmenta  which  will  probably  beat  promote  the 
interest  of  the  infant  The  question  as  to 
whose  custody  will  be  most  beneficial  to  the  in- 
fant is  one  of  fact,  of  which  this  court  has  no 
jurisdiction,  but  which  is  to  be  determined  in 
the  first  instance  by  the  district  court,  upon 
hearing  all  the  evidence  tending  to  shed  any 
light  upon  these  two  homes  and  the  people  in- 
habiting them,  including  their  entire  connec- 
tion with,  affection  for,  and  present  and  future 
ability  to  care  and  provide  for  this  little  child, 
in  order  that  the  court  may  be  able  to  d^ter- 
mine  upon  the  whole  case  the  difficult  question 
of  fact  above  stated." 


That  case  has  been  followed  in  a  number  of 
instances.  In  the  case  of  Peese  v.  Gellerman, 
51  Tex.  Civ.  App.  39,  110  S.  W.  196,  this  court 
approved  and  followed  the  Legate  Case  and 
held: 

"After  the  child  has  become  thoroughly  fitted 
into  its  surroundings,  and  is  attached  to  its  fos- 
ter parents,  and  has  become  endeared  to  them, 
it  might  be  the  refinement  of  cruelty  to  break 
np  the  tender  relations  and  destroy  happy  as- 
sociations, merely  to  carry  out  a  seutimental 
theory  about  the  brutality  of  disturbing  the 
strongest,  purest,  and  holiest  love  of  a  father 
for  his  daughter.  It  may  be  true,  generally, 
that  the  father  should  have  control  of  his  child ; 
but  at  times  it  is  a  delnsion  and  a  snare,  and 
the  law  looks  to  the  facts  of  eadi  case,  and 
looks  to  the  peace,  comfort,  and  happiness  of 
the  child,  rather  than  to  indolging  in  fancied 
theories  about  every  father  loving  his  child,  and, 
regardless  of  circumstances,  entitled  to  its  cus- 
tody." 
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In  the  case  of  Schneider  t.  Schwabe,  143 
S.  W.  265,  this  court  held: 

"There  Is  no  presumption  that  the  promptings 
of  parental  affection  will  cause  a  father  to 
tenderl7  care  for  bis  child  in  the  future,  when 
he  has  failed  to  so  act  in  the  past." 

Again  It  said: 

"While  recognizing  the  natural  right  that 
parents  have  to  the  custody  of  their  children, 
the  children  have  rights  that  are  higher  and  of 
more  importance  to  state  and  society  than  the 
naked  right  of  parents  to  their  custody;  and, 
if  their  interests  can  be  better  conserved  by 
leaving  or  placing  them  in  charge  of  some  one 
who  can  better  protect  them  from  the  evils  that 
threaten  the  lives  and  destinies  of  the  young, 
the  state  has  the  authority,  and  it  is  its  bound- 
en  duty,  to  place  them  in  that  custody.  No 
sentimentality  should  attend  a  proceeding  of 
this  character,  but  the  permanent  interest  and 
welfare  of  the  child  should  be  the  great  aim  and 
end  to  be  attained." 

That  is  the  established  doctrine  of  the 
courts  of  Texas,  as  well  as  other  enlightened 
courts. 

[4]  Under  the  tacts  of  Oils  case  the  law  did 
not  presume  that  the  best  Interests  of  the 
children  would  be  subserved  by  placing  them 
In  the  custody  of  a  father,  who  had  never 
supported  them  and  who  had  been  cruel  and 
unkind  to  them.  If  there  existed  any  such 
presumption,  the  uncontroverted  facts  com- 
pletely destroyed  It,  and  the  court  properly 
refused  the  charge  requested  as  to  such  pre- 
sumption. The  claim  that  the  moral  fitness 
of  appellant  was  the  sole  Issue  is  untenable. 
He  may  have  been  morally  fitted  to  have  the 
custody  of  his  dilldren,  and  yet  the  welfare 
of  the  children  might  offer  an  Insuperable 
barrier  to  his  custody  of  them. 

[5, 6]  The  sixth  assignment  of  error  is 
overruled.  It  was  not  Improper  to  admit  the 
evidence  of  adoption  of  the  children  by  ap- 
pellees, because  it  was  a  circumstance  to 
show  that  they  had  a  permanent  home  and 
would  stand  in  the  same  relation  as  children 
of  the  body,  so  far  as  property  rights  were 
concerned.  If  appellant  desired  to  have  the 
Jury  instructed  that  the  adoption  of  the  chil- 
dren did  not  confer  the  right  of  custody,  he 
should  have  requested  such  Instruction.  The 
only  proposition  under  the  assignment  urges 
no  objection,  other  than  that  adoption  did  not 
confer  right  to  custody.  No  one  has  stated 
that  It  did,  but  It  Is  a  circumstance  proper  to 
be  admitted.  Appellant  offers  no  authority 
to  sustain  his  attack  on  the  admissibility  of 
the  testimony.  The  three  decisions  cited  by 
him  hare  no  bearing  whatever  on  the  only 
proposition  under  the  assignment  of  error. 
There  Is  nothing  in  the  record  to  indicate 
that  the  testimony  prejudiced  appellant  be- 
fore the  jury.    Under  the  facts,  Independent 


of  the  proof  of  adoption,  no  other  verdict 
could  be  maintained,  If  the  welfare  of  tbe 
children  Is  to  be  considered.  / 

Tbe  Judgment  is  affirmed. 


WESTERN  UNION  TELEGRAPH  00.  t. 
OAMPBBUCfc     (No.  9004.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  15,  1919.    On  Morion  for  Rehear- 
ing, March  29,  1919.> 

1.  Teleobaphs  and  Telephones  *=»66(4)— 
Authority  to  Receive  Messaoe  —  Suffi- 
ciency OF  Evidence. 

In  an  action  against  a  telegraph  company 
for  delay  in  transmission  of  a  death  message, 
evidence  held  to  support  conclusion  that  for 
the  purpose  of  receiving  telegrams  during  night 
hours  the  telegraph  operator  of  a  railway  com- 
pany in  a  yard  office  was  an  authorized  agent 
of  the  telegraph  company,  for  whose  negligence 
it  was  responsible. 

2.  Tki,eobafhs  and  Tblefronss  «=b66(4)— 
Identity  of  Pxbson  Taking  Messaob  fob 
Company— Sufficiency   of  Evidencx. 

In  an  action  against  a  telegraph  company 
for  delay  in  transmission  of  a  death  message, 
evidence  held  sufficient  to  sustain  finding  that 
the  person  who  received  the  telegram  by  tele- 
phone from  the  person  sending  it  to  plaintiff 
was  one  for  whose  negligence  the  telegraph 
company  was  liable. 

3.  Teleobaphs  and  Telephones  ^=306(1)  — 
Reception  of  Message  by  Authobizxd 
Pebson— Pbksumption. 

A  telegram  received  by  a  telegraph  com- 
pany over  its  telephone  line,  maintained  for 
business  purposes,  was  presumably  received  by 
an  authorized  person;  a  presumption  becoming 
conclusive  in  the  absence  of  contrary  proof. 

4.  Evidence  (S=>5(2)  —  Matteb  of  Common 
Knowledge— Use  of  Telephone. 

It  is  a  matter  of  common  knowledge  that 
tbe  telephone  is  a  means  of  communication  of 
almost  universal  use. 

5.  Teleobaphs  and  Telephones  ie=s>C6a)— 
Lack  of  Authobity  to  Receive  Message— 

BUBDEN   of  PbOOF. 

In  action  for  delay  in  transmitting  death 
message,  the  burden  of  proof  is  on  the  tele- 
graph company,  receiving  messages  by  nbone 
for  transmission,  to  show  that  the  persoff  who 
answered  the  telephone  and  actually  received 
the  particular  message  was  some  person  wholly 
unauthorized  so  to  act. 

6.  EviDBNCs  <S=»148— Testimony  or  Statb- 
ments  by  Telephone. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  death  message,  testi- 
mony of  plaintiff's  son,  who  sent  the  message, 
detailing  tbe  statements  of  the  party  at  the 
other   end   of   the   wire   when  he   phoned   the 


«=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  ladtzes 


Digitized  by 


Google 


Tex.) 


WKSTEKN  tTNION  TELEGRAPH  CO.  t.  CAMFBELIi 

(siss.w.) 


721 


message  to  an  agent  of  the  telegraph  company 
for  transmission,  Jield  not  inadmissible  as  bear- 
say,  irrelevant,  immaterial,  and  prejudiciaL 

On  Motion  for  Behearing. 

7.  Appeai.  and  Sbbob  <8=5»719(9)— Qumtiows 
Review  A  BUI— Excessive  Vebdict  as  Ptm- 

DAMENTAL  tiJBSOB. 

In  an  action  for  delay  in  transmitting  to 
plaintiff  a  message  annoancing  the  death  of 
his  brother,  error  in  that  the  verdict  for  $1,120 
was  excessive  held  not  fundamental  so  as  to 
be  reviewable  by  the  Court  of  Civil  Appeals  un- 
der rule  29  (142  S.  W.  xiii),  without  an  as- 
signment of  error. 

Appeal  from  District  Court,  Cooke  Coun- 
ty ;  C.  F.  Spencer,  Judge. 

Suit  by  J.  W.  Campbell  against  the  Weat- 
em  Union  Telegraph  Company.  From  a 
lodgment  for  plaintUf,  defendant  appeals. 
Affirmed. 

Hamp  T.  Abney,  of  Sherman,  for  appellant 
Garnett  ft  Garnett,  of  Gainesville,  for  ap- 
pellee. 

CONNEB,  a  J.  J.  W.  Campbell  instituted 
this  suit  lu  the  district  court  of  Cooke  coun- 
ty against  the  Western  Union  Telegraph 
Company  for  damages  on  account  of  mental 
pain  suffered  by  reason  of  a  failure  on  ap- 
];>ellant'8  part  to  promptly  transmit  and  de- 
liver to  htm  a  telegram  at  Pampa,  Gray  coun- 
ty, Tex.,  announcing  the  death  of  appellee's 
brother  at  GainesviUe,  Tex.  It  was  alleged 
In  appellee's  petition  that  by  reason  of  such 
failure  on  the  part  of  appellant  he  was  un- 
able to  attend  the  funeral  of  his  brother, 
and  thereby  suffered  mental  anguish  for 
which  the  recovery  was  sought. 

The  case  was  tried  by  a  Jury  and  submit- 
ted on  special  issues.  The  verdict  was  favor- 
able to  appellee's  contentions  and  Judgment 
was  g^ven  in  his  favor  for  the  sum  of  $1,- 
120. 

The  question  most  urgently  presented  by 
the  assignments  is  whether  the  telegram  was, 
In  fact,  delivered  to  and  received  by  an  au- 
thorized agent  of  the  telegraph  company. 
The  Jury  found  that  It  was. 

The  evidence,  we  think,  supports  the  con- 
clusion that  the  appellant  company  main- 
tained Its  general  office  for  the  reception  of 
telegrams  in  the  city  of  Gainesville  proper, 
the  office  hours  at  this  place  being  from  8 
a.  m.  to  10  p.  m.  During  other  hours  the 
yard  office  of  the  Gulf,  Colorado  ft  Santa  F6 
iBailway  Company  in  Gainesville  was  au- 
thorized to,  and  in  fact  did,  receive  tele- 
^nnis  for  transmission  over  appellant's 
lines. 

E.  H.  Campbell  died  at  his  home  In  Galnes- 
Tllle  about  9:45  o'clock  on  the  night  of  No- 
vember 24,  1916.  Hill  Campbell,  his  nephew 
and  son  of  appellee,  about  5:45  of  the  next 


morning  called  up  over  the  telephone  the 
yard  office  mentioned  and  what  occurred  Is 
thus  detailed: 

"I  got  the  number  of  the  O.,  C.  &  S.  F.  yard 
office  and  called  that  nnmber.  The  telephone 
operator  asked  me  what  I  wanted  and  I  told 
the  operator  I  wanted  that  number.  I  asked 
the  man  that  answered  the  phone  if  it  was  the 
O.,  C.  &  S.  F.  yard  office,  and  he  replied  that 
it  was.  I  asked  him  if  be  received  messages 
for  the  Western  Union  Telegraph  Company, 
and  he  said  that  they  did.  I  told  him  that  I 
had  a  death  message  to  send,  and  be  said  to 
wait  about  IS  minutes,  that  they  were  getting 
a  train  out  just  then.  At  the  end  of  the  15 
minutes,  I  had  been  sitting  by  the  fire,  I  went 
back.  I  had  sat  there  with  my  watch  in  my 
hand  anxious,  and  called  again  and  asked  if 
that  was  the  G.,  C.  &  S.  F.  yard  office.  They 
said  it  was,  and  I  asked  if  they  would  take  a 
death  message.  He  said  for  me  to  wait  a.  min- 
ute, and  then  he  said  'All  right.'  I  first  re- 
peated my  telephone  number,  and  then  told 
him  it  was  to  my  father  at  Pampa.  The  mes- 
sage read:  'Uncle  died  last  night  9:45,  answer.' 
The  pai»er  handed  me  by  Judge  Garnett.  attor- 
ney for  plaintiff,  contains  the  original  message 
which  I  wrote  down  on  an  envelope  at  the  time 
and  telephoned  it  to  the  G.,  C.  &  S.  F.  yard  of- 
fice as  detailed.  I  wrote  the  message  down  be- 
fore I  went  and  called  the  agent  up  the  first 
time.  The  message  read:  *J.  W.  Campbell, 
Pampa,  Texas.  Uncle  died  last  night  9:45,  an- 
swer.   Hill.' 

"When  I  read  this  message  to  the  man  at 
the  G.,  C.  &  S.  F.  yard  office  he  repeated  back 
to  me  the  words  I  delivered  to  him  over  the 
telephone.  I  asked  him  to  repeat  it,  and  he  did 
80.  At  the  time  I  telephoned  the  message  in 
I  asked  if  I  must  come  to  the  yard  office  to  pay 
for  it,  or  could  I  take  it  to  the  Western  Union 
uptown  office.  He  said  it  was  all  right  to  call 
at  the  Western  Union  uptown  office  and  pay 
it." 


Hill  Campbell  did  not  recognize  the  voice 
of  the  party  at  the  end  of  the  telephone  at 
the  yard  office,  and  no  other  direct  evidence 
Identifies  him.  Appellant's  telegraph  opera- 
tor, who  was  on  duty  on  the  night  In  ques- 
tion, denied  that  he  received  the  telephone 
message  or  telegram  In  question.  But  he  tes- 
tified that  the  office  force  bad  been  authoriz- 
ed by  one  of  the  higher  officers  of  the  rail- 
way company  to  receive  meaaages  for  trans- 
mission, and  that  when  a  call  for  a  message 
of  the  kind  was  received  over  the  telephone 
he  hlttself  either  went  to  take  It  or  some  one 
of  the  other  members  of  the  office  force 
would  take  It  and  give  the  message  to  him. 
The  evidence  falls  to  disclose  wh^  others. 
If  any,  of  the  office  force  were  on  duty  that 
night,  it  not  appearing  that  any  person  oth- 
er than  the  telegraph  operator  who  served 
in  that  capacity  testified.  The  operator  was 
employed  by  the  railway  company,  and  his 
compensation  for  the  transmission  of  mes- 
sages from  his  office  was  in  the  way  of  tolls 
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received,  sudi  commission  being  paid  by  tbe 
manager  of  appellant's  dty  office. 

[1,2]  We  think  on  tbe  whole,  as  already 
stated,  that  the  evidence  supports  the  con- 
clusion that  lor  the  purpose  of  receiving  tel- 
egrams during  night  hours  tbe  operator  of 
the  railway  company  in  the  yard  office  was 
an  authorized  agent  of  tbe  appellant,  for 
whose  negligence  the  appellant  wag  responsi- 
ble. A  more  closely  contested  point,  how- 
ever, is  whether  the  evidence  sufficiently 
supports  the  conclusion  that  the  person  who 
received  the  message  in  question  was  identi- 
fied as  one  for  whose  negligence  appellant 
was  responsible.  It  is  insisted,  in  effect,  that 
inasmuch  as  Hill  Campbell  was  unable  to 
Identify,  by  voice  or  otherwise,  the  party  at 
the  other  end  of  the  telephone  at  the  time 
of  the  conversation  detailed  by  him,  and 
inasmuch  as  the  operator  denied  having  re- 
ceived the  message,  it  must  be  assumed  that 
some  visitor  or  other  person  wholly  uncon- 
nected with  the  office  took  the  message,  or  at 
least  that  it  cannot  be  said  that  the  evi- 
dence preponderates  in  favor  of  the  conclu- 
sion that  the  jury  voiced  in  appellee's  favor 
on  this  subject  But  we  have  concluded  that 
we  must  overi^le  appellant's  assignments  re- 
lating to  this  point.  A  jury  might  well  think 
it  improbable  that  at>  the  time  of  night  tbe 
message  was  transmitted  over  the  telephone, 
and  in  view  of  the  character  of  tbe  conversa- 
tion that  occurred  as  detailed  by  Hill  Camp- 
bell, any  unauthorised  person  in  the  yard 
office  would  have  taken  tbe  message  and  giv- 
en the  replies  as  detailed.  The  Jury  were 
not  bound  to  believe  the  operator.  It  was 
Its  province  to  give  the  operator's  testimony 
such  weight  and  credibility  as  they  thought 
it  was  entitled  to,  and  his  relation  to  the 
fault,  made  the  foundation  of  this  suit,  la 
such  as  that  we  cannot  say  that  the  jury 
wrongfully  disregarded,  if  they  did  so,  his 
denial  that  tbe  telegram  in  question  was  In 
fact  received  by  him.  Moreover,  his  testimo- 
ny plainly  supports  an  Inference  that  if  he 
did  not  receive  the  message  some  other  per- 
son in  the  office,  having  at  least  limited  au- 
thority, did  receive  it.  See  Horn  v.  W.  U. 
Tel.  Co.,  194  S.  W.  387.  In  volume  1,  f  53a, 
of  the  Blue  Book  of  Evidence,  by  Mr.  Jones, 
it  is  said,  among  other  things,  that: 

"Those  who  install  telephones  in  their  places 
of  basiness  in  connection  with  a  telephone  ex- 
change, and  use  them  for  business  purposes, 
impliedly  invite  the  business  world  to  use  that 
means  of  communicating  with  them  with  re- 
spect to  the  business  there  carried  on,  and  the 
presumption  is  that  they  authorize  communica- 
tions made  over  the  telephone  in  ordinary  busi- 
ness transactions.  The  decisions  are  not  in 
accord,  but  tbe  weight  of  reason  and  authority 
is  in  favor  of  the  presumption.  The  reason 
is  the  same  as  that  for  tbe  presumption  that  a 
business  letter,  properly  directed  and  sent  by 
mail,  reaches  tbe  business  office  of  the  addres- 
see, and  is  opened  by  him  or  his  authorized 
agent.    The  presumption  that  the  person  who 


answers  is  authorized  to  speak  may  be  very 
slight  or  strong,  according  to  the  circumstanc- 
es, but  the  statements  of  such  persons  should 
be  admitted  in  evidence  as  prima  facie  the 
statements  of  one  having  authority  to  speak." 

[3-5]  We  feel  that  we  must  approve  the  rule 
as  stated  by  Mr.  Jones,  to  tbe  effect  that  a 
message  received  over  a  telephone  line  main- 
tained by  a  business  office  for, business  pur- 
poses was  presumably  received  by  an  au- 
thorized person,  and  that  this  presumption 
becomes  conclusive  In  the  absoioe  of  proof  to 
the  contrary.  It  is  a  matter  of  common 
knowledge  that  the  telephone  as  a  means  of 
communication  Is  of  almost  universal  use, 
and  it  undoubtedly  but  rarely  happens  that 
the  sender  of  a  message  is  able  to  identify 
by  voice  or  otherwise  the  party  at  the  other 
end  of  the  line.  We  think  it  may  l>e  said 
that  the  burden  of  proof  Is  clearly  upon  the 
person  or  company  so  doing  the  business  of 
receiving  messages  to  show  that  the  person 
who  answered  the  telephone  and  actually  re- 
ceived the  message  was  some  person  wholly 
unauthorized  to  so  act.  The  jury  therefore, 
in  this  case,  under  the  circumstances  detail- 
ed, were  authorized,  we  think,  to  find  that 
the  message  in  question  was,  in  fact,  received 
in  the  yard  office  by  some  person  having  au- 
thority to  receive  it  and  promise  its  trans- 
mission. 

[•]  There  is  an  objection  to  the  testimony 
of  Hill  Campbell  detailing  the  statements  of 
tbe  parties  at  the  end  of  the  telephone  line 
in  the  yard  office  on  the  ground  that  this 
testimony  was  "hearsay,  irrelevant,  and  im- 
material, and  highly  prejudicial."  We  think 
it  manifest  that  the  objections  are  without 
force,  and  there  being  no  objection  to  the 
amount  of  the  verdict  and  judgment,  and  the 
testimony  on  other  Issues  being  sufficient  to 
support  the  judgment,  it  is  ordered- that  it 
be  affirmed. 

On  Motion  for  Rdiearlng. 

[7]  As  stated  in  our  original  opinion,  no 
attack  was  made  by  appellant  upon  the 
amount  of  the  verdict  and  Judgment  In  this 
case,  but  appellant  now  very  earnestly  in- 
sists that  the  verdict  was  excessive,  and  con- 
tends that  the  error  in  this  respect  is  a  fun- 
damental one  requiring  determination  on  our 
part  without  an  assignment  of  error. 

Rule  29  (142  S.  W.  xlU),  promulgated  by 
the  Supreme  Court  as  our  guide,  confines  us 
to.  a  distinct  specification  of  error  and  "to 
such  fundamental  errors  of  law  as  are  ap- 
parent upon  the  record."  We  know  of  no 
definition  of  error  "apparent  of  record"  ap- 
plicable to  all  cases.  But  it  was  said  by  our 
Supreme  Court  in  the  case  of  Houston  Oil 
Co.  V.  KimbaU,  103  Tex.  94,  122  S.  W.  533, 
that— 

"This  does  not  mean  that  an  error  which 
can  be  ascertained  by  looking  into  the  record 
and  considering  tbe  evidence  may  be  considered 
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vltlioat  an  esBigament,  for  that  would  indade 
eyery  error,  which  can  be  oousidered  at  all. 
Nothing  can  be  considered  as  an  error  which 
cannot  be  made  apparent  by  an  examination  of 
the  record.  Therefore  the  language  of  the  stat- 
ute mast  be  giren  that  construction  which  will 
make  it  consistent  with  its  requirements  in  oth- 
er respects.  The  language  'apparent  upon  the 
face  of  the  record'  indicates  that  it  is  to  be 
seen  upon  looking  at  the  face  of  the  record 
(that  is,  the  assignment  itself),  the  fact  pointed 
out  by  it  must  show  a  good  and  sufficient 
ground  for  the  court  to  Interfere  to  prevent  in- 
justice being  done  to  one  of  the  parties.  Per- 
haps the  best  expression  is  that  it  must  be  a 
fundamental  error — such  error  as  being  readily 
seen  lies  at  the  base  and  foundation  of  the  pro- 
ceeding and  Effects  the  judgment  necessarHy." 

The  contention  that  mere  excesslTeness  in 
a  verdict  for  damages,  based  apon  negli- 
gence and  mental  pain,  is  fundamental  or 
error  apparent  of  the  record,  runs  coun- 
ter to  our  conception  of  the  subject.  Ap- 
pellant cites  Railway  Co.  t.  Turner,  42 
Tex.  Civ.  App.  532,  94  S.  W.  214,  In  aid 
of  its  contention.  But  It  does  not  affirm- 
atively appear  from  the  opinion  In  that  case 
that  there  was  no  assignment  of  error  point- 
ing out  the  difficulty.  Besides,  in  that  case 
It  api)eared  that  the  damages  sought  to 
be  recovered  were  made  up  of  separable 
Items  of  elements,  and  the  court  found  that 
there  was  no  evidence  beyond  two  of  the 
Items  aggregating  $20,  and  the  announce- 
ment in  the  opinion  that  error  in  assessing 
damages  for  those  items  or  elements  to  which 
no  evidence  had  been  adduced  constituted 
fundamental  error  was  probably  Induced  by 
analogy  from  those  of  our  cases  holding  that 
a  verdict  with  no  evidence  to  support  it  is 
fundamentally  wrong.  But  in  this  case  it 
cannot  be  so  said.  The  damages  sought  was 
for  mental  pain — not  made  up  of  separable 
Items.  The  relation  of  the  plaintiff  and  the 
deceased  and  other  circumstances  are  shown 
from  which  a  Jury  could  infer  that  pain  was 
caused  by  the  defaults  of  appellant,  and  the 
amount  of.  compensation  for  mental  pain  re- 
sulting therefrom  was  in  a  peculiar  sense 
for  the  determination  of  the  Jury.  See  Rail- 
way Co.  V.  McNamara,  59  Tex.  256,  and  ySard 
r.  Cathey,  210  S.  W.  289,  by  this  court  not 
yet  officially  reported. 

No  circumstance  indicating  passion  or  prej- 
udice on  the  part  of  the  Jury  has  been  point- 
ed out  either  originally  or  on  motion  for  re- 
hearing, and  the  courts  have  more  than  once 
affirmed  Judgments  of  similar  sums  In  like 
cases.  See  Western  Union  Tel.  Co.  v.  Mc- 
Davld,  121  S.  W.  894;  Western  Union  Tel. 
Oo.  V.  Rabon,  60  Tex.  Civ.  App.  88,  127  S.  W. 
580;  Stuart  v.  Western  Union  Tel.  Co.,  66 
Tex.  680,  18  S.  W.  351,  69  Am.  St  Rep.  639. 

Under  such  circumstances  and  in  the  ab- 
sence  of  an  assignment  of  error  in  the  brief, 
we  do  not  understand  that  our  duty  requires 
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oa  to  seartib  the  evidence  uid  ezerciBe  the 
necessary  discrimination  and  Judgment  In 
order  to  determine  that  the  verdict  and  Judg- 
ment Id  this  case  is  excessive  in  a  specified 
sum. 

On  other  questions  presented  In  the  mo- 
tion for  rehearing  we  retain  the  views  orig- 
inally expressed.  The  motion  will  accord- 
ingly be  overruled. 


MARSHALL,  et  al.  v.  CAMPBELL. 
(No.  902S.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

March  18,  1919.     Rehearing  Denied  April 

12,  1919.) 

1.  Witnesses   «=»177— Tbansactions   With 
Persons  Since  Deceased — Rebuttal. 

Where  contestants  introduced  evidence  of 
statements  of  testatrix  as  to  proponent's  crud- 
ty  to,  demands  upon,  and  threats  communicat- 
ed to,  testatrix,  proponent  may,  notwitbstand- 
mg  Rev.  St.  1911,  art.  3690,  forbidding  a  liti- 
gant  to  testify  as  to  transactions  with  a  person 
since  deceased,  deny  the  evidence  introduced. 

2.  WITNEB8E8  $C3l77— REBUTTAI.. 

Where  contestant  was  a  daughter  of  tes- 
tatrix, who  was  also  the  mother  of  proponent, 
testified  that  proponent  stated  that  if  the  mother 
did  liot  give  her  more  money  she  would  become 
an  immoral  woman,  proponent  Is  entitled  to 
deny  the  statement 

8.  Witnesses  «=s>159(3)  —  Competency  — 
Tbansactions  with  Pebsons   Since  De- 
ceased. 
Testimony  by  proponent  and  defendant  in 
a  will  contest  proceeding  that  she  stayed  with 
her  mother,  the  testatrix,  during  a  period  ot 
time  in  which  she  accompanied  her  mother  to 
gospel  missions,  and  on  return  found  the  house 
burglarized,  etc.,  does  not  fall  within  the  pro- 
hibition  of  Rev.   St  1911,  art.  3G90,  relating 
to   testimony  as  to  transactions  with  persons 
since  deceased. 

4.  Wiixs  «=»400— Contest— EBvntw—HABM- 
I.EBS  Sbbob. 

In  a  will  contest,  admission  of  testimony  by 
defendant  the  proponent  of  the  will,  showing 
her  intimacy  with  the  testatrix  and  opportunity 
to  exercise  undue  influence,  held  harmless, 
though'  such  testimony  was  inadmissible,  nn- 
der  Rev.  St.  1911,  art.  3690,  relating  to  testi- 
mony as  to  transactions  with  persons  since  de- 
ceased. 

5.  WiiLB  'g=>400— Contebt^Revikw— Harm- 
u:ss  Ebbob. 

Testimony  by  proponent  the  defendant  in 
a  will  contest  proceeding,  that  she  had  address- 
ed post  cards  for  her  mother,  the  testatrix,  etc., 
held  of  a  trivial  nature,  so  that  the  admission  of 
such  testimony,  if  improper,  did  not  warrant 
reversal. 
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6.  WiLUB  *»ie6(l)— TTndot  iNrttTENCi;— Ev- 
IDENCI>— Dkci:.asationb  or  Testatrix. 

Evidence  of  declarations  made  by  testatrix 
concerning  the  will  and  the  acts  of. the  propo- 
nent slioald  be  limited  to  the  state  and  condi- 
tion of  the  mind  of  the  testatrix,  and,  unless 
there  is  a  prima  facie  showing  of  undue  influ- 
ence or  fraud,  cannot  be  considered  on  those 
issues. 

7.  Wiix8  <S=5>400—CoKTiBT— Review— Habm- 
Ifss  Ebbob. 

In  a  will  contest  proceeding,  an  instruction 
on  the  use  of  evidence  of  the  testatrix's  decla- 
rations held,  nnder  the  facts,  harmless,  if  er- 
roneous. 

8.  Wills  «=>400— Contest— Review— Habm- 
LESS  Ebbob. 

In  a  will  contest,  where  it  appeared  that 
contestants  had  entered  Into  a  written  agree- 
ment with  their  mother  relating  to  the  estate, 
the  submission  to  the  jury  of  the  question  wheth- 
er contestants  had  released  all  their  rights  held 
harmless,  if  erroneous,  where  the  jury  answered 
the  question  in  the  way  the  contract  should  have 
been  construed  by  the  court,  if  a  question  for  It. 

Appeal    from     District    Court,    Tarrant 

County ;  Bruce  Young,  Judga 

Proceeding  by  Mrs.  Fannie  Marshall,  for 
herself  and  as  guardian  of  the  person  and 
estate  of  E^ora  Peers,  a  person  of  unsound 
mind,  against  Mrs.  Belle  Campbell,  to  con- 
teat  the  win  of  Electa  Ann  Peers.  Prom  an 
adverse  judgment  in  the  county  court,  de- 
fendant appealed  to  the  district  court,  and 
from  a  judgment  there  for  defendant,  plain- 
tlCTs  appeal.    Affirmed. 

Ocie  Speer,  Marvin  H.  Brown  and  Wil- 
liams &  Smith,  all  of  Ft.  Worth,  for  appel- 
lants. 

McLean,  Scott  &  McLean,  Capps,  Canty, 
Hanger  &  Short,  and  David  B.  Trammell,  all 
of  Ft.  Worth,  for  appellee. 

BUCK,  J.  This  is  a  proceeding  to  con- 
test the  will  of  Electa  Ann  Peers,  instituted 
by  Fannie  Marshall,  for  herself  and  as 
guardian  of  the  person  and  estate  of  Blora 
Peers,  a  person  of  unsound  mind,  originally 
In  the  county  court  of  Tarrant  county,  Tex. 
The  two  contestants  were  daughters  of  the 
deceased,  and  the  proi>onent  or  defendant 
was  also  a  daughter  of  the  deceased  and  a 
half-sister  of  the  plaintiffs.  The  instrument 
purporting  to  be  the  last  will  and  testament 
of  the  deceased  was  admitted  to  probate  by 
the  county  court,  and  by  the  terms  of  the  will 
all  the  property  of  the  deceased,  with  some 
Insignificant  exceptions,  was  left  to  the  de- 
fendant. From  an  adverse  judgment  In  the 
county  court  the  defendant  appealed  to  the 
district  court  of  Tarrant  county,  and  after 
a  trial  upon  special  Issues,  resulting  in  a 
verdict  and  judgment  for  the  defendant,  the 
plaintiffs  have  appealed. 


[1]  Assignments  1,  2,  and  S  complain  of 
certain  testimony  In  the  nature  of  denials  of 
defendant  of  acts  of  unklndness,  violence,  or 
cruelty  by  her  to  deceased.  PlalntUf  bad 
introduced  the  testimony  of  Mrs.  Emma 
Fitzgerald,  otherwise  known  as  Madam  Wan- 
dera,  who  testified  that  Mrs.  Peers,  the  de- 
ceased, had  told  her  that — 

"I  am  afraid  to-night  to  turn  my  back  to  the 
door.  I  am  afraid  Belle  will  come  in  here  and 
mash  my  brains  out  at  any  time.  We  have  bad 
several  fights  together.  She  has  accused  me 
of  doing  things  and  called  me  names." 

She  further  testified  that  Mrs.  Peers  had 
told  her  that  Mrs.  Campbell  had  pulled  her 
hair  and  had  given  her  a  good  beating. 
There  was  other  testimony  of  the  same  char- 
acter, detailing  alleged  statements  of  the 
deceased  as  to  the  acttons  and  conduct  of 
the  defendant  towards  her  mother.  Mrs. 
Campbell  was  asked  If  she  ever  struck  her 
mother,  to  which  she  replied :  "I  never  did ; 
absolutely,  no."  She  was  also  asked  if  she 
ever  pinched  her  mother,  or  pulled  her  hair, 
or  bit  her,  to  which  she  replied:  "No;  I 
have  combed  her  hair,  I  guess,  a  hundred 
times;  but  I  never  willingly  or  maliciously 
pulled  a  strand  of  It"  She  was  also  asked: 
"Did  you  ever  lay  a  finger  on  her  in  violence 
in  any  way?"  To  this  she  replied:  "Never; 
absolutely  never ;  my  hands  always  adminis- 
tered to  her  In  absolute  love;  nothing  else." 
These  questions  and  answers  thereto  were 
objected  to  by  plaintiffs  on  the  ground  that 
they  were  inadmissible  and  incompetent, 
under  article  3C90  of  the  Revised  Civil 
Statutes,  being  testimony  relating  to  trans- 
actions between  the  defendant  and  the  de- 
cedent. The  rule  seems  to  be,  under  this  and 
similar  statutes,  that  where  one  party  In- 
troduces the  statements  of  the  deceased  as 
to  transactions  between  the  other  party  and 
the  deceased  the  testimony  of  the  other  par- 
ty Is  admissible  to  contradict  or  explain  the 
particular  transactions  concerning  which  the 
purported  statements  of  the  deceased  had 
reference.  In  O'Neill  v.  Brown,  61  Tex.  Si, 
where  the  evidence  of  the  deceased  plaintiff 
on  «the  former  trial  was  admitted,  it  was 
held  that  the  reason  of  the  statute,  which 
excludes  .one  party  from  testifying  in  re- 
gard to  transactions  with  another  party  who 
is  dead,  ceasing,  the  adverse  party,  also,  was 
a  competent  witness.  In  Runnels  v.  Belden, 
61  Tex.  48,  it  was  held  that  where  the  plain- 
tiff's depositions  had  been  taken,  and  he  had 
died,  the  suit  being  prosecuted  to  trial  by 
the  executor,  it  was  error  to  exclude  the  tes- 
timony of  a  defendant  on  the  trial  touching; 
the  acts  and  declarations  of  the  testator, 
about  which  the  testator,  the  original  plain- 
tiff, had  testified  In  his  lifetime  by  deposi- 
tions read  In  evidence.  In  this  case  Chief 
Justice  Moore  said: 
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*^n  such  ease,  If  the  execator  insist*  on  pat- 
ting the  deposition  of  his  testator  in  evidence, 
it  does  not  violate,  but  accords  with,  the  rea- 
son and  spirit  of  the  law,  and  its  proper  con- 
struction, to  permit  the  other  party  to  the  suit 
to  also  give  his  version  of  the  matters  between 
himself  and  the  deceased  referred  to  in  such 
deposition;  and  this  seems  to  be  the  interpre- 
tation given  elsewhere  to  similar  statutes. 
Mamm  t.  Owens,  2  Dill.  [U.  S.  Oir.  Ct.]  476 
[Fed.  Cas.  No.  9,919];  Monroe  ▼.  Napier,  02 
Ga.  385." 

In  Galvin  v.  Knights  of  Father  Mathew, 
169  Mo.  App.  496,  156  S.  W.  45,  It  was  held. 
In  construing  a  statute  similar  to  ours,  that 
where  one  of  the  original  parties  to.  the  con- 
tract or  cause  of  action  in  issue  and  on  trial 
Is  dead,  and  the  other  party  thereto,  under 
the  statute,  may  not  testify  to  transactions 
with  the  decedent,  the  objection  to  such  tes- 
timony Is  waived  where  the  other  party  in- 
troduces a  letter  written  by  the  deceased 
concerning  the  same  matter.  See,  also.  Hur- 
ley V.  liockett,  72  Tex.  262,  12  8.  W.  212. 
"The  object  and  spirit  of  the  statute  Is  to 
place  parties  upon  an  equality,  so  that  one 
shall  not  be  permitted  to  testify  to  transac- 
tions cognizant  to  both,  when  the  other  can 
no  longer  be  heard."  But  where  the  testi- 
mony of  the  deceased  party  has  been  preserv- 
ed, and  through  it  he  may  be  heard,  the  dis- 
qualifying rule  does  not  obtain.  Coughlin 
V.  Haeussler.  50  Mo.  126.  In  Jones,  Blue 
Book  on  Evidence,  voL  4,  {  781,  pp.  734,  786, 
It  is  said: 

"The  very  object  of  excluding  the  evidence 
concerning  statements  made  by  a  man  since  de- 
ceased was  to  prevent  garbled  or  nntruthfol 
versions  of  interviews  with  him  being  given  by 
a  party  interested  in  establishing  them  to  the 
detriment  of  the  estate,  when  there  was  no  op- 
portunity of  rebutting  them  by  reason  of  the 
seal  set  on  the  lips  of  the  decedent.  To  al- 
low sudi  evidence  would  be  productive  of  that 
inequality  which  the  law  abhors.  As  we  have 
Just  shown,  that  inequality  may  nevertheless  be 
removed  by  the  representative  nsinjr  the  ad- 
versary as  a  witness.  But  there  are  other  ways. 
The  privilege  of  objecting  to  the  competency 
of  the  adverse  party  Is  also  deemed  to  be  waiv- 
ed, if  the  representative  introduces  testimony 
as  to  the  transaction  or  eommnnieation  in  qnes- 
don.  This  may  be  done  by  Introducing  the 
deposition  of  the  deceased  or  incompetent  per- 
son. This  renders  the  adverse  party  compe- 
tent to  testify  fully  as  to  those  transactions 
dealt  with  in  the  deposition,  but  he  cannot  go 
Into  other  communications  or  transactions." 

In  section  782,  p.  752,  Id.,  it  is  said: 

"The  principle  is  that  the  living  party  shall 
not  be  heard  to  give  his  version  of  a  transac- 
tion about  which  death  has  sealed  the  lips  of 
the  other;  but,  when  the  testimony  of  the  de- 
ceased party  is  made  available  in  the  contro- 
versy, it  would  shock  justice  to  deny  the  right 
of  the  Uving  party  to  be  heard  as  to  the  mat- 
ters covered  by  the  testimony.  Hence  objec- 
tions to  the  competency  of  the  adverse  party 
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'may  be  waived  if  Ae  testimony  of  the  de- 
ceased or  incompetent  person  which  has  been 
preserved  in  the  bill  of  Aceptions  is  introduc- 
ed, or  if  such  testimony,  taken  at  a  former  trial 
or  hearing  of  the  action,  is  presented  by  the 
representative." 

We  condude  that,  Inasmuch  as  the  plain- 
tiffs Introduced  in  evidence  the  purported 
statements  of  the  deceased  as  to  certain  al- 
leged transactions  between  her  and  the  de- 
fendant, the  defendant,  as  a  witness,  was 
competent  to  testify  as  to  those  particular 
transactions.  Appellee  cites  such  cases  as 
Adam  v.  Sanger,  77  S.  W.  954,  Potter  v. 
Wheat,  53  Tex.  401,  and  Williams  v.  Nelll, 
152  S.  W.  693,  as  sustaining  the  proposition 
that  the  evidence  objected  to  does  not  come 
within  the  rule  that  a  mere  denial  on  de- 
fendant's part  that  certain  transactions  re- 
ferred to  in  the  statements  of  the  deceased 
introduced  occurred  Is  not  inhibited  by  ar- 
ticle 3690  of  the  Revised  avil  Statutes.  But 
we  do  not  find  to  necessary  to  decide  this 
question,  concerning  which  there  seems  to  be 
some  diversity  of  holding,  and  predicate  our 
ruling  on  the  ground  that,  plaintiffs  having 
Introduced  alleged  statements  of  the  de- 
ceased with  reference  to  certain  transactions, 
the  defendant  was  a  competent  witness  as 
to  those  particular  matters.  Hence  the  first, 
second,  and  third  assignments  are  overruled. 

[2]  While  on  the  stand,  plaintiff  was  asked, 
"Did  you  ever  talk  to  your  aunt,  Mrs. 
Bridges,  or  any  one  else,  about  this  will, 
this  property,  or  about  procuring  any  will 
of  any  kind  from  your  mother?"  To  which 
the  witness  replied,  "No,  sir."  "  Witness  was 
also  asked:  "Mrs.  Campbell,  the  question 
was  asked  and  testified  to  by  plaintiff,  Mrs. 
Marshall,  that  you  came  to  her  house  on  one 
occasion  and  stated  that  unless  you  got  more 
money  that  you  would  destroy  yourself — go 
to  a  bad  part  of  town.  Did  you  ever  make 
that  statement?"  To  which  the  witness  an- 
swered, "I  never  did."  Her  counsel  then  ask- 
ed, "To  her  or  to  anybody  else?"  Wlitness 
answered,  "Never."  The  objection  to  this 
testimony  is  that  by  the  answers  of  the  wit- 
ness, to  the  effect  that  she  fiever  talked  to 
any  one  else  concerning  the  matters  inquired 
about,  she  made  an  Indirect  reference  to 
her  mother,  the  deceased,  and  thereby  in  ef- 
fect stated  that  she  never  talked  to  her  moth- 
er concerning  such  matters,  and  consequent- 
ly the  testimony  was  inadmissible  under 
article  3690,  supra. 

Plaintiffs  Introduced  evidence  of  Mrs.  Fitz- 
gerald to  the  ^cct: 

"Mrs.  Peers  evidenced  a  fear  of  what  Mrs. 
Campbell  might  do  with  herself.  She  said 
Belle  demanded  money  of  her — so  much  she  did 
not  care  to  give  it  to  hei^and  that  Belle  fiew 
into  a  rage:  and  I  asked  her  why  she  gave  it 
to  her,  end  she  says,  'Belle  would  have  gone 
astray,  or  something  wrong,  if  she  could  not  get 
the  money  one  way  or  the  other;    she  would 
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have  got  it,  and  I  did  not  want  lier  to  do  any- 
thing wrong.'  Belle  told  her,  'If  I  don't  get  it 
from  yon,  I  can  get  it  from  others.'  She  said 
she  had  to  give  it  to  her.  She  did  not  tell  jne 
how  her  daughter  Belle  said  she  would  get  it, 
or  where;  but  she  said  she  could  do  it  and 
would  do  it.  She  had  friends  that  would  give 
it  to  her.  The  reason  I  said  she  feared  Belle 
would  go  astray  is  because  that  is  what  Mrs. 
Peers  said  herself.  Mrs.  Peers  said,  'Emily, 
she  would  have  gone  astray  or  done  wrong.' " 

Mrs.  Marshall  testified  that  Mrs.  Campbell 
came  t»  her  on  one  occasion  and  said  that 
if  her  mother  did  not  give  her  more  money- 
she  was  going  down  to  the  Acre;  that  the 
women  in  the  Acre  had  more  money  than, 
she  had.  If  the  testimony  of  Mrs.  Fitzgerald 
as  to  what  Mrs.  Peers  said  to  her  Includes 
a  statement  to  the  ^ect  that  Mrs.  Campbell 
had  threatened.  If  she  did  not  get  more 
money,  to  go  to  a  part  of  the  town  frequented 
by  immoral  women,  then  the  objection  to  the 
testimony  would  be  controlled  by  what  we 
have  said  with  reference  to  previous  as- 
signments. If  Mrs.  Campbell's  denial  be 
limited  only  to  the  statements  made  by 
Mrs.  Marshall  as  to  what  Mrs.  Campbell  had 
threatened  to  do,  such  denial  would  not  come 
within  the  Inhibition  of  article  3690;  bo 
that,  in  either  event,  we  think  the  assignment 
should  be  overruled,  as  also  the  sixth  as- 
signment, involving  largely  the  same  ques- 
tion. 

[3,4]  The  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth  and  fourteenth 
a.ssignments,  urging  objections  to  certain  tes- 
timony of  the  defendant  to  the  effect  that  she 
stayed  with  her  mother  during  a  certain 
period  of  time,  that  she  went  with  her  moth- 
er to  the  Union  Gospel  Mission,  and  on  their 
return  found  that  their  hou.se  had  been  bur- 
glarized, that  on  one  occasion  she  left  her 
mother's  house  and  returned  home  on  ac- 
count of  sickness,  that  she  took  a  trip  to 
California  in  company  with  her  mother,  etc., 
we  do  not  think  present  error.  We  do  not 
think  that  any  of  these  statements  made 
by  the  witness  come  within  tlie  spirit  of  the 
inhibition  contained  in  article  3690,  supra. 
Moreover,  the  answers  to  the  questions  ask- 
ed her  were  favorable  to  plaintiffs'  conten- 
tion. In  that  they  tended  to  show  the  Inti- 
macy of  the  relation  between  defendant  and 
her  mother,  their  almost  dally  association, 
which  would  have  afforded  the  opportunity 
for  the  defendant  to  exercise  undue  Influence 
over  her  mother  in  the  making  of  the  will, 
which  plaintiffs  charged  in  their  petition. 
Moreover,  other  witnesses,  offered  by  plain- 
tiffs, testified  to  practically  the  same  facts 
detailed  by  defendant.  Hence  these  assign- 
ments are  overruled. 

[5]  In  the  fifteenth  assignment  objection 
is  made  to  the  answer  of  the  witness  that 
she  did  not  know  until  the  instrument  was 
presented  to  the  county  court  for  probate  I 


what  waa  In  her  mother's  will.  The  court, 
upon  the  objection  of  the  plaintiffs'  counsel 
and  upon  the  request  of  the  defendant's 
counsel,  excluded  other  portions  of  the  tes- 
timony of  the  witness  to  the  effect  that  her 
mother  never  did  discuss  the  will  with  her. 
Hence  we  overrule  the  fifteenth  assignment. 

The  same  ruling  and  the  same  observation 
is  made  with  reference  to  the  sixteenth  as- 
signmoit  We  do  not  think  any  reversible 
error  is  shown  by  the  admission  of  the  testi- 
mony of  the  defendant  to  the  effect  that  Just 
before  her  mother  left  for  Blueflelds,  Va., 
the  defendant  addressed  certain  post  cards 
for  her,  one  of  which  was  to  Mrs.  Bert  Mar- 
shall, and  was  in  the  handwriting  of  the  de- 
fendant The  objectlcm  is  to  the  testimony 
as  a  whole,  while  at  least  that  part  of  It 
that  the  post  card  was  addressed  In  the 
handwriting  of  the  witness  we  do  not  think 
Is  subject  to  the  objection  urged  that  such 
act  constitutes  a  transactioVi  with  the  de- 
ceased. But,  in  any  event,  we  consider  the 
testimony  admitted  is  of  too  trivial  a  nature 
to  call  for  a  reversal.  Hence  we  overrule  the 
seventeenth  assignment. 

[•,  7]  In  the  ei^teenth  assignment  it  is 
urged  that  the  court  Improperly  restricted 
the  use  and  purpose  of  the  declarations  of 
the  testatrix  Introduced  In  evidence  to  the 
question  of  the  state  and  condition  of  the 
mind  of  the  testatrix  at  and  from  the  time  of 
the  execution  of  the  will,  introduced  in  evi- 
dence. In  Scott  v.  Townsend,  106  Tex.  322, 
166  S.  W.  1138,  our  Supreme  Court,  In  an 
opinion   by  present   Chief  Justice  Phillips, 


"How,  then,  under  the  issue,  is  the  further 
essential  fact,  that  the  influence  was  success- 
fully practiced,  to  the  subversion  of  the  testa- 
tor's free  agency,  and  produced  the  will  as  its 
result,  to  be  established  or  disproved?  His 
declarations  that  the  will  was  thereby  procur- 
ed, or  that  the  instrument  was  not  his  will,  or 
his  statements  of  like  nature,  are,  of  course, 
inadmissible,  since  his  declarations  are  not  com- 
petent to  prove  th^  fact  of  undue  influence,  or  as 
direct  evidence  that  it  produced  the  wUL  But, 
where  there  is  competent  evidence  of  the  ex- 
ercise of  undue  influence,  the  issue  as  to  whether 
it  was  effectually  exercised  necessarily  turns 
the  inquiry,  and  directs  it  to  the  state  of  the 
testator's  mind  at  the  time  of  the  execution  of 
the  will,  since  the  question  as  to  whether  fr«e 
agency  is  overcome  in  its  very  nature  compre- 
hends such  an  investigation.  *  *  *  As  a. 
meaus,  therefore,  of  determining  the  mental 
state  at  such  time,  voluntary  declarations,  in- 
dicative of  it,  rest  upon  as  sure  a  ground  as 
any  which  the  inquiry  provides,  and  properly 
come  within  that  class  of  unsworn  declarations 
to  which  the  law  gives  the  character  and  pro- 
bative force  of  original  evidence  upon  certain 
iRSues,  because,  from  their  nature,  they  admit 
of  no  better  or  more  reliable  proof.  The  im- 
portant consideration  to  be  observed,  however, 
*  *  *  is  that  the  declarations  be  such  as 
reasonably  tend  to  disclose  what  the  state  of 
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the  testator's  mind  was  at  the  very  time  of  his 
making  the  will." 

In  Jotuuon  t.  Brown,  51  Tex.  65,  a  testa- 
tor's declarations  were  held  admissible — 

•iiot,  of  themselTes,  as  proof  sufficient  to  OTer- 
come  the  testimony  of  the  subscribing  witness- 
es, but  as  a  circumstance,  in  a  case  of  this 
character,  proper  for  the  consideration  of  the 
jury  is  connection  with  all  the  other  facts  and 
circumstances  in  evidence;  that  they  are  not 
so  much  declarations  disimraging  a  duly  ex- 
ecuted will,  as  evidence  of  an  independent  col- 
lateral fact,  the  state  of  feeling  between  the 
parties,  and  which  would,  in  some  degree,  tend 
to  prove  the  issue  before  the  court" 

In  Wetz  V.  Schneider,  96  S.  W.  59,  it  is 
said  that  the  declarations  of  a  testator  are 
not  admissible  as  evidence  that  he  was  un- 
duly influenced  In  making  the  will,  nor  as 
evidence  of  the  truth  of  the  facta  stated  by 
him,  but  only  as  external  manifestations  of 
his  mental  condition.  Kennedy  v.  Upshaw, 
64  Tex.  411 ;  Mcintosh  v.  Moore,  22  Tex.  av. 
App.  22,  53  S.  W.  612 ;  Campbell  v.  Barrera, 
32  S.  W.  725;  Schouler  on  Wills,  193;  11 
Am.  &  Eng.  Law  (1st  Ed.)  156. 

In  Borland  on  Wills  and  Administration, 
$  84,  pp.  231,  233,  it  Is  said: 

"Evidence  of  declarations  made  by  the  tes- 
tator as  to  the  execution  or  nonexecution  of  the 
will  is  not  admissible  as  evidence  of  the  truth 
of  the  facts  stated,  whether  made  before  the 
date  of  the  will  or  after,  unless  part  of  the  res 
gests.  But  such  declarations  may  be  admitted 
for  the  purpose  of  showing  the  condition  of  the 
testator's  mind,  or  state  of  his  affections." 

In  appellant's  first  proposition  under  the 
eighteenth  assignment,  it  is  urged  that  the 
charge  given  was  too  restrictive  and  upon  the 
weight  of  evidence,  because  such  evidence 
was  admissible  upon  the  question  of  undue 
influence;  and  in  the  second  proposition 
thereunder,  it  is  urged  that  such  declarations 
were  admissible  under  the  question  of  fraud 
alleged.  While  such  declarations  are  ad- 
missible to  show  the  testator's  condition  or 
state  of  mind,  whether  sane  or  insane,  wheth- 
er of  testamentary  capacity  or  not,  whether 
subject  to  undue  influence  or  otherwise  (Wil- 
liamson V.  Nabers,  14  Ga.  286 ;  State  v.  Ben- 
nett, 11  S.  W.  264 ;  Vance  v.  Upson,  66  Tex. 
476,  1  S.  W.  179,  and  other  cases  cited  In 
notes  12  and  13  on  pages  232  and  233  of  the 
above-cited  text),  yet  they  are  admissible 
only  so  far  as  they  show  or  tend  to  show  the 
condition  of  the  testator's  mind,  the  effect 
of  undue  influence  or  fraud,  otherwise  shown 
to  bave  been  attempted  to  be  exercised  on 
the  testator's  mind.  But  a  prima  facie  show- 
ing as  to  the  existence  of  undue  Influence 
or  fraud  must  be  made  before  the  evidence  or 
the  effect  thereof  on  the  testator's  mind  would 
be  admissible.  So,  at  last,  the  scope  of  the 
inquiry  and  consideration  on  the  part  of 
ihe  jury  of  such  evidence  Is  limited  to  the 
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question  of  what  was  the  condition  or  state 
of  mind  of  the  testator  at  the  time.  We 
have  concluded  that  no  prejudicial  error  is 
shown  by  the  charge  given.  This  conclusion 
Is  fortified  by  the  absence  of  any  facts  or 
testimony  dted  in  appellant's  brief  that  any 
undue  influence  or  fraud  was  even  sought 
to  be  exercised  or  practiced  to  induce  the 
testatrix  to  execute  the  will  in  question.  It 
Is  in  evidence,  though  not  referred  to  under 
this  assignment,  that  Mrs.  Martha  C.  Brid- 
ges, a  sister  of  the  decedent  and  aunt  of 
the  plaintiffs  and  defendant,  said  to  the  tes- 
tatrix' that  she  should  "right  Belle  or  a 
curse  wUl  rest  on  yon";  that  later  Mrs. 
Peers  told  the  witness,  "I  have  righted 
Belle."     Mrs.  Bridges  further  testified: 

"My  sister  knew  what  my  idea  was  about 
righting  Belle.  I  might  have  talked  to  my 
sister  about  this  matter  more  or  less  a  hun- 
dred times.  I  talked  with  her  every  time  she 
would  bring  the  matter  up  and  I  would  ex- 
press myself  on  it;  but  I  never  said  anything 
to  her  as  to  how  much  or  how  nttle  she  should 
leave  Belle.  I  did  not  think  it  was  necessary  to 
suggest  to  her  to  do  justice  by  Fannie,  because 
she  had  already  done  justice  by  herself,  or  made 
the  law  do  it" 

The  evidence  further  shows  that  the  fa- 
ther, Gen.  3.  M.  Peers,  left  a  will  under 
which  he  devised  his  part  of  the  community 
estate  Of  himself  and  wife  to  his  widow,  the 
testatrix,  vesting  In  her  the  sole  authority 
to  manage,  control,  and  dispose  of  said  es- 
tate, or  any  part  thereof,  as  she  might  see 
fit;  that  after  his  death  Mrs.  Marshall,  for 
herself  and  sister.  Miss  Flora  Peers,  de- 
manded a  division  of  the  estate,  and  that. in 
compliance  with  such  demand,  arter  the  will 
was  probated,  Mrs.  Peers  gave  to  each  of 
said  claimants  an  undivided  one-third  in- 
terest In  all  of  the  real  estate  belonging  to 
the  community  estate;  that  in  accordance 
with  the  provision  of  the  contract  of  settle- 
ment made  by  and  between  Mrs.  Marshall, 
Joined  by  her  husband,  and  for  the  benefit  of 
Miss  Flora  Peers,  Mrs.  Marshall  received 
one-fourth  of  the  entire  rents  from  the  com- 
munity estate  of  J.  M.  and  Electa  Ann 
Peers  up  to  the  time  of  her  mother's  death 
and  one-third  thereafter ;  that  at  the  time  of 
the  settlement  Mrs.  Peers  deeded  to  Mrs. 
Marshall  and  to  Miss  Peers  each  a  one- 
third  interest  in  the  real  estate,  which  prop- 
erty, as  we  understand  the  record,  was  not 
disposed  of  under  the  will  of  Mrs.  Peers.  It 
thus  appears  that  the  two  plaintiffs  received 
substantially  their  proportion  of  the  entire 
community  estate  of  their  father  and  moth- 
er, more  than  they  would  have  received  at 
that  time,  had  the  will  of  their  father  net 
been  upheld.  Hence  we  overrule  appellant's 
eighteenth  and  nineteenth  assignments. 

[1]  Under  the  twentieth  assignment  it  Is 
urged  that  the  court  Improperly  submitted 


Digitized  by 


Google 


728 


212  SOUTHWESTERN  UEPORTEB 


(lex. 


to  the  jury  question  or  Issue  No.  6,  as  fol- 
lows: 

"In  executing  the  contract  introduced  in  ev- 
idence before  you,  w«8  it  the  intention  of  the 
parties  thereto  to  make  final  settlement  and 
disposition  of  whatever  interest  the  plaintiff, 
Mrs.  Fannie  Marshall,  had  in  the  estate  of  her 
father,  and  of  whatever  interest  she  might 
thereafter  have  in  the  estate  of  her  mother, 
which  said  issue  was  answered  by  the  jury, 
•Yes.' " 

It  is  contended  tbat,  as  tbe  contract  of 
settlement  was  in  writing,  its  construction 
became  a  question  of  law  for  the  court,  and 
not  a  quesdon  of  fact  for  the  jury.  The 
plaintiff,  Mrs.  Marshall,  testified: 

"My  mother  made  me  a  deed  to  one-third  of 
the  real  estate,  with  certain  limitations  as  to 
the  rents,  and  under  the  same  conditions  made 
a  deed  to  Flora  to  one-third  of  the  real  estate, 
and  she  reserved  the  rent  from  Flora's  part 
during  her  lifetime.  •  •  •  The  real  estate 
my  mother  left  to  my  sister  Belle  was  her  one- 
third  that  she  retained  at  the  time  she  deeded 
one-third  of  the  real  estate  to  each  Flora  and 
myself  at  the  time  this  settlement  was  made." 

The  contract  of  settlement  provides,  ia 
part: 

"In  consideration  of  the  foregoing,  the  said 
Mrs.  Fannie  Marshall,  joined  by  her  husband, 
B.  Marshall,  acknowledges  receipt  in  full  of 
all  amounts  she  is  entitled  to  receive  from  the 
estate  of  her  said  father  and  her  said  mother, 
and  hereby  expressly  agrees  to  release  any  and 
all  claims  of  any  and  all  kinds  whatsoever  to 
any  and  all  portions  of  said  estate,  except  only 
that  part  to  be  conveyed  to  her,  as  hereinbefore 
specified." 

If  it  be  true  that  the  court  should  have 
construed  'the  said  Instruments,  the  con- 
tract of  settlement  and  the  two  deeds  of 
conveyance  made  thereafter  In  pursuance 
thereof,  yet  we  are  of  the  opinion  that  no 
prejudicial  error  has  been  shown,  because,  as 
we  construe  said  contract,  the  agreement  be- 
tween Mrs.  Peers  and  her  two  daughters  was 
that  Mrs.  Marshall  and  the  trustee  for  Miss 
Siora  should  each  receive  the  portion  of 
the  community  estate  of  J.  M.  and  Electa 
Ann  Peers,  hereinabove  mentioned,  in  full 
settlement  of  any  claims  either  Mrs.  Mar- 
'  shall  or  Miss  Flora  might  have  against  Mrs. 
Peers,  the  sole  beneficiary  under  the  will,  or 
against    the   community    estate. 

This  conclusion  also  disposes  of  the 
twenty-first  assignment,  in  which  objection 
is  made  to  the  testimony  of  William  Bryce, 
who  witnessed  the  contract  of  settlement  be- 
tween Mr.  and  Mrs.  Marshall  and  Mrs. 
Peers,  to  the  effect  that  the  contract  con- 
templated a  settlement  of  the  whole  estate. 
Plaintiff,  Mrs.  Marshall,  specially  pleaded 
that  in  the  contract  of  settlement  it  was 
not  contemplated  by  her  tliat  thereby  she  re- 
linquished any  portion  of  her  expectancy  to 


the  estate  of  h»  mother,  Mr&  Electa  Ann 
Peers,  and  that  she  only  relinquished  ber 
interest  In  the  estate  of  her  deceased  fa- 
ther. On  behalf  of  Miss  Flora  Peers  she 
pleaded  that  the  latter  was  a  person  of  un- 
sound mind  and  wholly  Incapable  of  maklns 
and  entering  Into  a  valid  contract,  and  that, 
therefore,  she  was  not  barred  by  any  such 
agreement  as  pleaded  by  defendant.  It  ap- 
pears that  the  witness  William  Bryce  was 
Instrumental  in  effecting  the  settlement  be- 
tween the  two  daughters  on  the  one  hand  and 
the  mother  on  the  other,  and  that,  as  before 
said,  he  was  a- witness  to  the  contract.  If 
the  pleading  of  the  plaintiffs  be  taken  as 
alleging  an  ambiguity,  then  evidence  would 
be  admissible  to  solve  the  ambiguity ;  but  ap- 
parently plaintiffs  offered  no  such  evidence. 
We  are  not  prepared  to  say  that  the  Instru- 
ment was  ambiguous,  or  that  there  is  any 
sufficient  ground  to  sustain  appellants'  theory 
as  to  the  purport  of  the  instrument  In  this 
respect.  Hence  the  admission  of  the  tes- 
timony of  Bryce  would  become  immaterial. 
All  assignments  are  overruled,  and  the 
judgment  is  affirmed. 


CIiARK   V.    SCOTT.      (No.    8161.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
May  10,  1918.) 

1.  EaZEOUTOBS   AND   Admiitistratobs     «S>438 
—Actions— Pasties. 

In  trespass  to  try  title  to  deceased's  home- 
stead, it  is  not  necessary  to  join  administrator, 
especially  where  a  previoos  suit  had  determined 
creditors  and  administrator  had  no  interest  in 
the  property. 

2.  Tbkspass  to  Try  Title   «=»82— Pktttioh 
— sufficienct. 

Petition  in  trespass  to  try  title  to  deceased's 
homestead  held  to  state  cause  of  action. 

S.  Apfsai.  and  Ebbob      €=»1040(11)— Habm- 

LESS  EBBOB— SUFFICIENCT   OP  PETmOH. 

Any  error  in  overruling  demarrers  to  peti- 
tion in  trespass  to  try  title  iskharmless,  where 
evidence  and  findings  supplied  any  deficiency. 

4.  Appeal  akd  Ebbob    ®=>1050(1)— Bevebsi- 
BLB  Ebbob— Evidence. 

In  trespass  to  try  title,  any  error  in  ad- 
mitting judgment  in  a  former  case  for  purposes 
of  establishing  plaintiff's  title  held  no  ground 
for  reversal. 

5.  Evidence      «=>271(18)   —   SELF-SEBTiRa 
Dbclabations— Recitals  in  Deed.  * 

In  trespass  to  try  title,  where  there  was 
an  issue  whether  plaintiff's  grantor  had  been 
married,  admitting  recitals  in  deeds  given  by 
her  that  she  was  widow  and  wife  of  a  certaia 
person  is  erroneous;    they  being  self-serving. 
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&  EvisENCK    «3>363(3)  —  Deeds  —  Bxcitai^ 

— EtFTECT. 

Ordinarily  recitals  in  deeds  are  evidence 
only  against  privies,  and  do  not  affect  strangers. 

7.  Afpbai.  and  Ebbob  <3^10SO(1)  —  Pbbju- 
DiciAii  Ebbob — Similab  Evidbnok. 
Error  in  admitting  recitals  in  deeds  as  evi- 
dence against  stranger*  is  not  reversible  error, 
where  similar  evidence  was  introduced  without 
objection. 

&  JUDOIOCRT       «S>712   —   EVIDERCK  —   AO- 
IflSSIBILITr. 

In  trespass  to  try  title,  a  previous  judg- 
ment recovering  land  involved  against  others 
than  defendant  Juid  admissible  to  establish 
pUintifi's  title. 

9l  Apfkai,  AND  Ebbob  «s>232(2)— Pbesbby- 
INO  Gbounds  roB  Review— Objections. 
Where  witness  was  asked  as  to  testimony 
given  in  another  case,  objection  that  appellant 
was  not  a  party  to  that  suit  and  did  not  have 
a  chance  to  cross-examine  witnesses  is  insuffi- 
cient to  preserve  point  that  question  was  in- 
competent because  calling  for  hearsay  testimony. 

10.  MOBTGAQES     «S>275    —    SaUBB   —   BlOBTB 
or   FiTBOBASEB. 

Ordinarily  purchaser  of  mortgaged  property 
who  assumes,  or  purchases  subject  to,  the  mort- 
gage is  estopped  to  deny  its  validity. 

11.  MoBTOAOES   ®=>277  —  Sale  ot  LiARD  — 
Rights  or  PxntcHASEB. 

One  purchasing  property  incumbered  with  a 
mortgage  is  not  personally  bound  to  pay  debt 
unless  he  assumes  it,  but  mortgage  remains  a 
lien  against  the  land. 

12.  MoBTQAOES    «=»276   —    Sale   of    Mobt- 
QAOED  Lands— Rights  or  PuBOEAaEB. 

Grantee  of  mortgaged  premises  who  has  not 
assumed  mortgage,  and  has  purchased  without 
reduction  on  accoimt  thereof,  may  dilute  its 
validity. 

13.  Appeal  and   Ebbob   ^s»931(4)  —  Pbe- 
stTMPTioNS— Findings. 

In  trespass  to  try  title,  where  there  was 
evidence  to  authorize  finding  that  appellee  gran- 
tee did  not  promise  to  pay  mortgage  on  land 
conveyed,  it  will  be  presumed,  in  order  to  sup- 
port judgment  rendered,  that  court  so  found. 

Appeal  from  District  Court,  Dallas  Gonn- 
ty;    Kenneth  XV>rce,  Judge. 

Trespass  to  try  title  by  Ross  M.  Scott 
against  A.  M.  Clark.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Jj.  L.  Montgomery  and  Oscar  H.  Calvert, 
both  of  Dallas,  for  appellant 
Parks  &  Hall,  of  Dallas,  for  appellee. 

TALBOT,  J.  Appellee  sued  the  appellant 
to  recover  lands  situated  in  the  city  of  Dal- 
las, Tex.,  which  are  particularly  described 
In  the  petition.  Samuel  Peay  Is  the  common 
source  of  title.  The  petition  Is  In  the  gen- 
eral form' of  trespass  to  try  title,  and  in  ad- 
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ditlon  thereto  contains  allegations  purporting 
to  set  forth  appellee's  chain  of  title  and  the 
title  of  the  api)ellant  back  to  the  common 
source.  The  appellee  specially  alleged  that 
from  the  6th  day  of  June,  1912,  to  the  death 
of  Samuel  Peay,  \rhich  occurred  about 
March  16,  1914,  the  said  Samuel  Peay  was 
a  married  man  living  with  his  wife,  Maude 
Peay,  upon  the  land  in  controversy  as  his 
homestead ;  that  after  the  death  of  the  said 
Samuel  Peay  his  wife,TkIaude  Peay,  contin- 
ued to  occupy,  use,  and  enjoy  said  property 
until  the  same  "was  sold  by  her  and  against 
her"  and  until  her  possession  was  delivered 
to  appellee  and  those  under  whom  he  claims; 
that  during  the  time  the  land  was  the  home- 
stead of  Samuel  Peay  and  his  said  wife  they 
executed  a  "deed  of  trust  Hen  thereon"  to  W. 
H.  Hall,  trustee,  dated  December  30,  1913, 
to  secure  Will  Waltz  in  the  payment  of  a 
note  which  was,  prior  to  December  7,  1915, 
transferred  by  Waltz  to  appellant,  and  that 
appellant  induced  a  substitute  trustee,  on 
the  7th  of  December,  1915,  to  sell  under  said 
deed  of  trust,  at  which  sale  the  appellant 
became  the  purchaser,  and  is  claiming  the 
property  under  said  trustee's  deed ;  that  at 
the  time  said  trustee's  sale  was  made  an  ad- 
ministration was  pending  upon  the  estate 
of  Samuel  Peay,  deceased,  and  that  C.  D. 
Elng  was  administrator ;  that  the  defendant 
had  not  presented  his  claim  to  the  probate 
court  for  ai^roval  or  allowance,  and  there- 
fore his  power  of  sale  given  in  said  deed  of 
trust. was  suspended  and  said  sale  InefTeo 
tive  and  void;  that  subsequent  to  the  death 
of  Samuel  Peay  the  said  Maude  Peay 
brought  suit  against  the  brothers  and  sister 
of  Samuel  Peay,  who  were  bis  only  heirs, 
and  his  administrator  and  recovered  Judg- 
ment on  the  15th  day  of  May,  1915,  vesting 
the  title  to  the  land  Involved  In  her,  the  said 
Maude  Peay;  that  she  thereafter  sold  the 
land  to  R.  P.  Woflord,  who  conveyed  to 
plaintifr  Scott;  that  on  the  27th  of  March, 
1915,  Maude  Peay  executed  a  deed  of  trust 
to  David  Mnrry,  trustee^  to  secure  appellant 
in  the  payment  of  a  note,  and  that  on  the 
3d  of  August,  1916,  David  Murry,  trustee, 
sold  the  land  under  said  deed  of  trust,  at 
which  sale  the  appellant  was  present,  and 
induced  the  appellee,  Scott,  to  buy  the  land 
and  agreed  that  he  should  buy  it;  that  ap- 
pellee bought  the  land  and  at  his  instance 
and  for  him  the  deed  was  made  to  B.  P. 
Wotford;  that  said  sale  was  made  prior  to 
the  sale  under  the  deed  of  trust  to  HaU,  trus- 
tee, without  notice  that  appellant  would  re- 
ly upon  and  foreclose  the  Ball  deed  of  trust, 
and  that  the  latter  sale  was  fraudulent  as 
to  the  appellee  and  that  appellant  was 
estopped  to  claim  title  under  last  sale;  that 
Samuel  Peay  and  his  wife  claimed  and  own- 
ed said  land  under  a  deed  dated  May  20, 
1913.     The   appellant,   as  defendant  below. 


CssFor  othtr  cases  see  wms  topio  and  KJBY-MUMBISR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


GoQgle 


730 


212  SOUTHWESTERN  REPORTBB 


(Tex. 


filed  and  presented  a  plea  of  nonjoinder  of 
necessary  parties,  on  the  ground  that  the 
administrator  of  the  estate  of  Samuel  Peay 
was  not  made  a  party  plalntUf,  general  and 
special  demurrers,  and  motions  to  strike  out 
parts  of  the  petition,  and  the  appellant  also 
pleaded  a  general  denial  and  a  plea  of  not 
guilty.  These  pleas,  demurrers,  and  motions 
were  all  overruled,  and  appellant  reserved 
his  exception.  The  case  was  tried  before  a 
Jury,  and  was  submitted  upon  special  Issues. 
Upon  the  findings  of  the  Jury  both  the  plain- 
tiff and  the  defendant  filed  motions  for  Judg- 
ment. The  court  overruled  defendant's  mo- 
tion and  rendered  Judgment  for  the  plaintiff 
as  prayed  for  in  his  petition,  to  which  the 
defendant  reserved  his  bill  of  exception. 
The  defendant's  motion  for  new  trial  was 
overruled,  and  he  perfected  an  appeal  to 
this  court 

[1]  The  first  contention  is  that  the  court 
erred  in  overruling  appellant's  plea  of  non- 
Joinder  t)f  parties;  the  proposition  being 
that  in  an  action  of  trespass  to  try  title  for 
land  alleged  to  have  belonged  to  a  deceased 
person  at  the  time  of  bis  death,  and  when 
there  is  an  administration  pending  on  the 
estate  of  the  deceased  prior  owner,  the  heirs 
of  the  deceased,  or  persons  claiming  under 
them,  cannot  maintain  a  suit  for  the  land 
nnless  the  administrator  is  made  a  party  to 
the  suit 

It  is  sufficient  to  say  in  answer  to  this 
contention  that  it  was  alleged,  and  the  Jury 
found  from  the  evidence,  that  the  land  in 
controversy  constituted  the  homestead  of  the 
deceased,  Samuel  Peay,  and  bis  wife,  Maude 
Peay,  at  the  date  of  the  former's  death,  and 
that  his  creditors  and  administrator  had  no 
Interest  in  it  It  was  not  liable  for  the  pay- 
ment of  the  debts  of  Samuel  Peay,  and  form- 
ed no  part  of  his  estate  subject  to  admin- 
istration. Again,  Maude  Peay,  as  the  sui^ 
viving  wife  of  Samuel  Peay,  deceased,  sued 
and  recovered,  in  a  court  of  competent  Ju- 
risdiction before  the  present  suit  was  filed, 
the  land  in  controversy  from  the  administra- 
tor of  the  estate  of  Samuel  Peay,  deceased, 
and  from  the  brothers  and  sister  of  the  said 
Samuel  Peay  as  his  only  heirs  at  law. 
This  being  true,  it  was  not  essential  to  ap- 
pellee's right  of  recovery,  he  claiming  under 
the  said  Maude  P6ay,  that  the  administra- 
tor of  the  estate  of  Samuel  Peay,  deceased, 
be  made  a  party  to  this  suit,  and  the  right 
of  said  administrator  to  administer  said 
property  be  again  determined  under  the 
facts.  He  was  neither  a  necessary  nor  a 
proper  party  to  the  suit 

[2-4]  Nor  do  we  think  the  court  erred  in 
overruling  appellant's  general  and  special  de- 
murrers to  appellee's  petition.  The  allega- 
tions were  not  as  full  and  complete  as  they 
might  have  been,  but  they  are  not  so  Imper- 
fect and  incomplete  as  to  fall  to  show  a  cause 
of  action  and  authorize  the  introduction  of 
the  evidence  necessary  to  establlA  the  facts 


upon  which  appellee's  right  of  recovery  de- 
pended. It  is  not  directly  alleged  that  Sam- 
uel Peay  died  intestate,  or  that  Maude  Peay 
was  his  only  surviving  heir,  or  that  the  land 
involved  in  the  suit  was  the  separate  prop- 
erty of  either  Samuel  Peay  or  Maude  Peay, 
or  that  It  was  their  community  property. 
It  does,  however,  appear  that  Samuel  Peay 
was  dead  and  that  an  ordinary  administra- 
tion of  the  estate  was  pending ;  that  before 
the  death  of  the  said  Samuel  Peay  be  and 
Maude  Peay  were  husband  and  wife,  and 
that '  during  their  marriage  they  acquired 
said  property  by  purdiase,  the  deed  being 
taken  In  the  name  of  the  husband;  that 
they  established  their  homestead  upon  the 
property  and  continued  to  reside  upon  it  as 
such  until  the  death  of  the  said  Samuel 
Peay;  and  that  Maude  Peay  continued  to 
occupy,  use,  and  enjoy  it  after  the  death 
of  her  husband.  There  are  also  allegations 
to  the  effect  that  Samnel  Peay  died  without 
Issue  and  that  Maude  Peay  as  his  surviving 
wife  brought  Bult  and  recovered  the  prop- 
erty In  controversy  from  his  brothers  and 
sister,  who  were  his  only  heirs,  and  from  the 
administrator  of  his  estate.  If  Samuel  Peay 
and  Maude  Peay  were  husband  and  wife^ 
and  the  property  In  controversy  their  com- 
munity property,  and  Samuel  Peay  died 
without  issue,  then  his  surviving  wife, 
Maude  Peay,  under  the  law  of  descent  and 
distribution  of  this  state,  was  entitled  to 
all  of  said  property,  and  if  at  the  death  of 
Samuel  Peay  the  property  constituted  the 
homestead  of  himself  and  wife  it  was  not 
subject  to  administration  in  the  probate  court 
as  asset  of  the  said  Samuel  Peay's  estate, 
his  creditors  had  no  Interest  in  it,  and  his 
administrator  owed  them  no  duty  in  rela- 
tion to  it  and  had  no  power  or  authority  to 
subject  it  to  the  payment  of  their  debts. 
Under  such  circumstances  Maude  Peay  could 
maintain  an  action  against  the  administra- 
tor of  Samuel  Peay's  estate,  or  other  per- 
son setting  up  claim  or  title  to  said  property, 
to  quiet  her  title  thereto,  and  the  appellee 
in  this  suit,  unless  estopped  or  precluded  by 
some  act  or  conduct  of  his  own,  could  ques- 
tion the  validity  of  the  sale  of  the  property 
at  which  api>ellant  bought  and  under  which 
he  set  up  title  thereto.  M.  M.  Parks,  a  wit- 
ness introduced  by  appellee,  testified  with- 
out contradiction  that  Samuel  Peay  bon^t 
the  property  in  controversy  and  paid  for  it 
with  money  acquired  from  the  Texas  &  Pa- 
cific Railway  Ciompany  in  settlement  of  a 
suit  instituted  by  the  said  Samuel  Peay 
against  that  company  to  recover  for  personal 
injuries  which  were  inflicted  upon  him  dur- 
ing the  time  he  was  living  with  Maude  Peay 
as  his  wife.  This  money  was  the  commu- 
nity property  of  the  said  Samuel  Peay  and 
Maude  Peay  as  husband  and  wife,  and  its 
investment  in  the  property  sued  for  consti- 
tuted that  property  their  community  prop- 
erty.    If,  therefor^  there  was  any  technl- 
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eel  error  In  fhe  trial  ooarf  s  aetion  In  orer- 
mllng  appellant's  demnrrers,  wblcb  Is  not 
admitted,  tbe  evidence  and  findings  of  the 
jury  render  sncb  error  unimportant  and 
harmless.  The  appellant  was  not  a  party 
to  the  suit  of  Maude  Peay  against  the  ad- 
ministrator of  the  estate  of  Samuel  Peay 
and  his  brothers  and  sister,  and  is  not 
bound  by  the  judgment  obtained  therein,  but 
we  think,  even  If  It  cannot  be  said  that  it 
was. permissible  for  the  appellee  in  deraign- 
Ing  his  title  to  allege  and  prove  said  Judg- 
ment, that  its  introduction  in  evidence  fur- 
nishes no  sufficient  ground  for  the  reversal  of 
the  case.  The  assignments  of  error  complain- 
ing of  the  court's  action  in  overruling  api)el- 
lant's  general  and  special  demurrers  are 
overruled. 

[S-7]  The  fifth  assignment  of  error  is  that 
the  court  erred  in  permitting  the  plaintiff, 
Scott,  to  read  in  evidence  to  the  Jury  cer- 
tain recitals  in  deeds  from  Maude  Peay  to 
K.  P.  Wofford  which  described  and  identified 
the  grantor  In  said  deed,  Mrs.  Maude  Peay, 
as  "Vidow  and  wife  of  Samuel  Peay,  deceas- 
ed." The  reading  of  these  recitals  was  ob- 
jected to  on  the  ground  that  the  same  were 
self-serving  and  not  proof  of  the  facts  re- 
cited, and  were  prejudicial  to  the  rights  of 
the  defendant  and  were  not  admissible 
against  him.  This  assignment  is  not  believ- 
ed to  be  well  taken.  Appellee  alleged  that 
on  the  19th  day  of  May,  1915,  Maude  Peay 
executed  a  deed  to  one-half  interest  in  the 
land  sued  for  to  B.  P.  Wofford,  and  that  on 
July  10,  1916,  she  executed  a  deed  to  Wof- 
ford conveying  the  entire  title.  Under  these 
allegations  appellee  was  allowed  to  introduce 
in  evidence  two  deeds  from  Maude  Peay  to 
R.  P.  Wofford,  dated  respectively  May  19, 
1915,  and  July  10,  1915 ;  the  first  containing 
the  recital  describing  and  identifying  the 
grantor,  Mrs.  Maude  Peay,  as  follows,  "wid- 
ow and  wife  of  Samuel  Peay,  deceased,"  and 
the  second  containing  the  recital  describing 
and  identifying  the  grantor,  Mrs.  Maude 
Peay,  thus,  "the  surviving  widow  of  Samuel 
Peay."  Whether  or  not  Maude  Peay  was 
ever  the  wife  of  Samuel  Peay  was  a  contro- 
verted issue  in  the  case,  and  appellee  relied 
upon  proof  of  a  common-law  marriage  to 
establish  the  relation  of  husband  and  wife 
between  them.  Now,  "the  general  rule  Is 
that  recitals  in  a  deed  are  only  evidence 
against  privies,  and  do  not  affect  strangers." 
McCoy  V.  Pease,  IT  Tex.  Civ.  App.  303,  42  S. 
W.  669,  1  Greenl.  Ev.  S  23;  Williams  v. 
Chandler,  25  Tex.  11.  The  appellant  was  a 
stranger  to  the  transactions  and  deeds  here 
In  question;  the  deeds  were  not  ancient  in- 
struments; and  if  the  recitals  In  question 
were  not  strictly  admissible,  their  admission 
furnishes  no  sufficient  ground  for  a  reversal 
of  the  case  for  the  reason,  if  for  no  other  that 
similar  evidence  was  introduced  without 
objection.  The  record  discloses  that  appel- 
lee, without  objection,  introduced  a  petition 
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filed  by  Maude  Peay  in  a  divorce  suit  insti- 
tnted  by  her  against  Samuel  Peay  in  the 
district  court  of  Dallas  county  on  the  17th 
day  of  December,  1913,  containing  allega- 
tions that  she  was  the  common-law  wife  of 
Samuel  Peay  and  that  they  had,  on  or  about 
the  1st  of  June,  1912,  agreed  to  live  together 
as  husband  and  wife  &nd  thereafter  carried 
out  said  agreement  and  lived  and  cohabited 
as  husband  and  wife.  The  recitals  in  the 
deeds  objected  to  were,  in  effect,  a  written 
declaration  on  the  part  of  Maude  Peay  that 
the  relation  of  husband  and  wife  existed  be- 
tween her  and  Samuel  Peay  prior  to  the 
death  of  the  latter,  and  to  the  same  effect 
are  the  allegations  of  the  petition  filed  by 
her  in  the  suit  to  dissolve  the  relationship. 
The  admission  of  the  recitals  in  the  deeds, 
therefore,  must  be  regarded  as  harmless,  or 
such  an  error  as  was  ncn  calculated  to 
cause  the  Jury  to  render  an  improper  ver- 
dict. Fnrtbermore,  the  appellant  introduced 
In  evidence,  presumably  by  consent  or  with- 
out objection,  a  written  statement  made  by 
Maude  Peay  on  the  30th  day  of  December, 
1913,  to  the  effect  that  she  was  not  then  and 
had  never  been  the  wife  of  Samuel  Peay, 
that  she  was  never  married  to  Samuel  Peay 
by  any  verbal  agreement  between  them  that 
they  were  husband  and  wife,  and  that  she 
bad  not  lived  and  cohabited  yrlth  the  said 
Samuel  Peay  aa  bis  wife.  The  recitals  in  the 
deeds  referred  to  were  therefore  admissible 
perhaps  to  show,  in  rebuttal  of  the  said 
statements  introduced  by  appellant,  that 
Maude  Peay,  at  another  and  different  time, 
represented  and  declared  that  she  had  -beenf 
the  wife  of  the  said  Samuel  Peay. 

[I]  The  sixth  assignment  of  error  com- 
plains of  the  court's  action  in  permitting  the 
appellee  to  introduce  in  evidence  over  the 
objections  of  the  appellant  a  Judgment  ren- 
dered in  the  district  court  of  Dallas  county, 
Tex.,  on  the  15th  day  of  ilay,  191S,  in  the 
cause  styled  Maude  Peay  v.  Joe  Peay  et  aL, 
in  which  Maude  Peay  was  plaintiff  and  Joe 
Peay,  Hugh  Peay,  and  Blanche  Lily,  the 
brothers  and  sister  of  Samuel  Peay,  deceased, 
and  0.  D.  King,  as  administrator  of  the 
estate  of  said  Samuel  Peay,  were  defendants. 
The  only  proposition  advanced  under  this  as- 
signment is  as  follows: 

"Where  a  husband  and  wife  own  land  aa 
community  property,  and  the  husband  executes 
a  mortgage  on  the  land  and  afterwards  dies 
without  issue,  leaving  surviving  him  his  said 
wife  and  also  his  brothers  and  sister  as  his  only 
heirs,  and  an  administration  is  opened  upon  his 
estate,  and  the  brothers  and  sister  of  the  de- 
ceased husband  claim  said  land  as  against  the 
wife,  and  the  wife  brings  suit  in  trespass  to 
try  title  against  the  brothers  and  sister  of  her 
deceased  husband  and  the  administrator  of  his 
estate  foi;.  the  title  and  possession  of  the  land, 
to  which  suit  the  said  mortgagee  of  the  husband 
was  not  a  party  nor  privy  to  any  party  there- 
to, and  the  wife  recovers  a  judgment  tor  the  ti- 
tle and  possession  of  the  land  from  such  de- 


Digitized  by 


Google 


732 


212  SOUTHWESTERN  REPORTEB 


(Tex. 


fendanta,  and  the  Trife  afterwards  sells  tiie 
land,  and  the  said  mortgagee  thereafter  fore- 
closes his  mortgage  on  said  land  aii^  buys  it 
in,  and  the  purchaser  from  the  wiJEe  brings 
suit  in  trespass  to  try  title  against  the  said 
mortgagee,  the  judgment  obtained  by  the  wife 
in  her  suit  against  the  brothers  and  sister  of 
her  deceased  husband  and  his  administrator  is 
not  admissible  in  evidence  in  behalf  of  the  pur- 
chaser from  the  wife  in  his  said  suit  against 
the   said   mortgagee." 

The  appellEBt  not  being  a  party  to  the  suit 
and  Judgment  mentioned,  his  rights  under 
the  deed  of  trust  executed  by  Samuel  Peay 
in  his  lifetime,  and  under  which  he  claims, 
are  not  affected  thereby,  but  we  think  the 
judgment  was  admissible  in  evidence  to 
show  title  In  Maude  Peay,  under  whom  ap- 
pellee claimed,  as  against  the  surviving 
brothers  and  sister  of  Samuel  Peay,  deceas- 
ed, and  as  against  his  administrator.  The 
contention  of  appellant,  as  shown  by  the 
proposition  advanced,  is  to  the  effect  that 
the  judgment  was  inadmissible  for  any  pur- 
pose under  the  facts  alleged  and  proved. 
In  this  contention  we  do  not  concur. 

[9]  The  witness  M.  M.  Parks,  after  testi- 
fying that  he  was  a  lawyer,  and  as  such  rep- 
resented Mrs.  Maude  Peay  in  her  suit  dgainst 
Joe  Peay  and  others  In  which  the  judgment 
referred  to  in  the  discussion  of  the  sixth 
assignment  of  error  just  disposed  of  was 
rendered,  and  after  stating  that  a  number 
of  witnesses  were  examined  In  the  trial  of 
that  case,  was  asked  the  following  question: 
"What  wjis  the  consensus  of  opinion  of  those 
witnesses  about  his,  Samuel  Peay,  being 
married?"  To  this  question  appellant  ob- 
jected on  the  ground  that  he  "was  not  a  par- 
ty to  that  suit,  and  did  not  have  a  chance 
to  examine  or  cross-examine  those  witnesses 
or  take  part  In  It."  The  objections  were 
overruled  by  the  court  and  the  witness  an- 
swered :  "Well,  the  places  in  which  be  had 
lived  and  the  ladies  and  gentlemen  who  tes- 
tified In  the  case,  testifying  that  they 
lived  there  and  roomed  together  and  held 
themselves  out  as  husband  and  wife,  and 
they  knew  her  as  Mrs.  Peay."  The  ruling 
of  the  court  in  admitting  this  testimony  Is 
made  the  basis  of  the  seventh  assignment  ot 
error.  Manifestly,  the  answer  of  the  wit- 
ness is  not  complete  and  is  not  responsive 
to  the  question.  The  question,  In  our  opin- 
ion, was  improper,  but  it  does  not  appear 
that  it  was  objected  to  on  the  ground  that 
It  called  for  hearsay  testimony  or  was  not 
responsive  to  the  question  asked,  and  In  the 
manner  presented  we  would  not  be  warrant- 
ed, it  occurs  to  us.  In  holding  that  the  as- 
signment of  error  points  out  reversible  er- 
ror. In  reviewing  the  action  of  the  trial 
court  we  are  confined  to  a  consideration  of 
the  very  grounds  of  objection  urged  In  that 
court 

[10-13]  The  next  assignment  of  error  Is 
to  the  ^ect  that  the  court  erred  In  everrol- 


Ing  appellant's  motion  fdr  jndgtnent  upon  the 
findings  of  the  jury  upon  the  special  issues 
submitted,  and  especially  upon  their  answer 
to  the  fourth  Issue.  The  fourth  issue  sub- 
mitted and  the  instructions  In  relation  there- 
to are  as  follows: 

"You  are  instructed  that  on  the  30th  day  of 
December,  1913,  Samuel  Peay  executed  a  deed 
of  trust  to  W.  H.  Hall,  trustee,  to  secure  $175 
note,  covering  the  land  sued  for,  and  that  an- 
other deed  of  trust  was  executed  by  Maude 
Peay  to  David  Mnrry,  trustee,  on  the  27th  day 
of  Mar<di,  1915,  to  secure  a  note  for  $111.70, 
covering  the  land  sued  for.  On  the  3d  of  Au- 
gust, 1015,  both  of  said  deeds  of  trust  and  notes 
were  owned  by  the  defendant,  A.  M.  Clark,  and 
on  the  said  3d  of  August,  1915,  said  David 
Murry,  trustee,  acting  by  request  of  said  Clark, 
foreclosed  said  last  deed  of  trust  and  the  land 
was  then  struck  oS  to  plaintiff,  Ross  M.  Scott, 
upon  his  bid  for  the  sum  of  $117.50,  which 
was  paid  by  him  to  said  trustee.  Under  this 
issue,  yon  are  instructed  to  find  from  the  evi- 
dence whether  or  not,  prior  to  making  his  bid, 
the  said  Ross  M.  Scott  was  notified  or  inform- 
ed that  this  sale  was  made  subject  to  the  deed 
of  trust  herein  mentioned,  then  held  by  the  de- 
fendant, Clark.  You  are  further  instructed 
that  the  simple  knowledge  of  the  existence  of 
the  first  deed  of  trust  is  not  what  is  herein  re- 
ferred to,  hut  such  knowledge  or  information 
as  would  reasonably  indicate  to  said  Scott  that 
he,  as  purdiaser,  would  be  required  to  pay  first 
deed  of  trust,  else  the  same  would  be  fore- 
dosed.  If  you  find  that  he  was  so  notified  or 
informed,  your  answer  shall  be  'Xes.'  If  yon 
find  that  he  was  not  so  notified  or  informed, 
your  answer  shall  be  "No.' " 

The  jury  answered  this  issue  "Tes."  Tlie 
proposition  of  appellant  under  this  assign- 
ment is  that  one  who  purchases  property  in- 
cumbered with  a  lien  and  assumes  Its  pay- 
ment, or  takes  subject  to  the  lien,  or  deducts 
the  amoimt  of  the  lien  from  the  purchase 
price,  recognizes  the  lien  and  Is  estopped 
from  denying  the  validity  of  the  same,  The 
findings  of  the  jury  are  to  the  efi^ect  that  on 
and  prior  to  December  30,  1013,  the  date  of 
the  execution  of  the  deed  of  trust  under 
which  appellant  claims  title  to  the  property 
In  controversy,  Samuel  Peay  and  Maude 
Peay,  In  virtue  of  a  common-law  marriage, 
were  husband  and  wife  and  occupied  and 
used  said  property  as  their  homestead,  and 
the  question  here  presented  is  whether  or 
not,  under  the  evidence  and  the  answer  of 
the  jury  to  the  fourth  Issue  just  quoted,  ap- 
pellee is  estopped  to  deny  the  validity  of  said 
deed  of  trust  under  which  appellant  claims, 
it  having  been  executed  and  taken  upon  the 
homestead  of  said  Samuel  and  Maude  Peay. 
The  following  general  principle  of  law  seema 
to  be  well  established:  When  a  party  buys 
mortgaged  property,  and.  In  the  purchase 
thereof,  assumes  or  purchases  subject  to  the 
mortgage,  he  is,  broadly  speaking,  estopped 
to  deny  ttie  validity  of  the  mortgage  on  any 
grounds  whatsoever.    U  he  expressly  con- 
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tracts  to  take  tbe  property  incumbered  wltb 
tbe  lien  he  is  not  thereby  personally  hound 
for  the  debt ;  but  he  cannot  be  heard  to  dis- 
pute the  validity  of  the  lien,  and  the  property 
Is  bound  for  the  debt.  Michigan  Savings  & 
Loan  Ass'n  v.  Attebery,  16  Tex.  Civ.  App.  222, 
42  S.  W.  669 ;  1  Jones.  Mortg.  S§  736,  744,  749; 
19  Ruling  Case  Law,  {  140 ;  Shepherd  t.  May, 
116  D.  S.  505,  6  Sup.  Ot.  119,  29  L.  Ed.  466 ; 
Association  v.  Bostwlck,  100  N.  I.  628,  3  N. 
E.  296;  Chadwick  v.  Beach  Co.,  43  H.  3.  Eq. 
616,  12  AU.  380;  Dean  t.  Walker,  107  IlL 
644,  47  Am.  Rep.  467.  It  Is  said  the  differ- 
ence between  the  purchaser's  assuming  the 
payment  of  the  mortgage  and  simply  buy- 
lug  subject  to  the  mortgage  Is  that  In  the 
one  case  he  makes  himself  personally  liable 
for  the  payment  of  the  debt  and  in  the 
other  he  does  not  assume  such  liability.  In 
both  cases,  however,  he  takes  the  land  charg- 
ed with  the  payment  of  the  debt,  and  Is  not 
allowed  to  set  up  any  defense  to  its  validity. 
Hancock  v.  Fleming,  103  Ind.  633,  3  N.  E. 
254.  It  has  also  been  held,  though  there  is 
authority  to  the  contrary,  that  an  oral  prom- 
ise of  assumption  made  to  the  grantor  of 
land  at  tbe  time  of  the  conveyance  is  suffi- 
cient and  may  be  enforced  in  equity  by  the 
grantor  or  the  holder  of  the  mortgage;  that 
such  promise  Is  independent  of  tbe  deed,  and 
not  contradictory  thereof  nor  merged  there- 
in; that  it  Is  not  within  the  provision  of 
the  statute  of  frauds  prohibiting  proof  by 
parol  of  a  contract  not  to  be  performed  with- 
in one  year  or  to  answer  for  the  debt  or  de- 
fault of  another.  19  Ruling  Case  Law,  g  152. 
In  the  case  at  bar  all  tbe  testimony  bearing 
upon  the  question  whether  appellee  assumed 
the  payment  of  appellant's  debt  or  bought 
subject  to  appellant's  deed  of  trust,  and  un- 
der which  he  claims,  was  oral  and  is  con- 
flicting. As  heretofore  shown,  the  appellee 
purchased  the  property  in  controversy  at  a 
public  sale  thereof  by  David  Murry,  trustee, 
under  and  by  virtue  of  the  power  and  au- 
thority given  In  the  deed  of  trust  executed 
by  Maude  Peay  on  the  27th  day  of  March, 
1915,  to  secure  a  debt  due  by  her  to  the  ap- 
pellant, and  claimed  title  to  said  property  by 
virtue  of  said  purchase  and  deed  executed  to 
him  therefor  by  R.  P.  Wofford;  and  the 
appellant  purchased  the  property  at  a  sub- 
sequent sale  thereof  by  H.  Dooley,  substi- 
tute trustee,  by  virtue  of  a  deed  of  trust  exe- 
cuted by  Samuel  Peay,  dated  December  30, 
1913.  The  appellee  testified  that  before  and 
at  the  time  he  purchased  the  property  noth- 
ing whatever  was  said  about  another  deed  of 
trust  having  to  be  foreclosed  before  he  got 
title  to  the  land ;  that  he  never  beard  of  any 
deed  of  trust  on  the  property  except  the  one 
under  which  he  bought  until  after  the  sale 
was  made;  that  before  the  sale  by  the  trus- 
tee Murry  no  one  notified  him  (appellee)  of 
the  existence  of  tbe  deed  of  trust  under 
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which  appellant  bought  and  claimed,  or  that 
the  land  was  being  sold  by  Murry  subject  to 
the  deed  of  trust  under  which  appellant 
claimed;  that  he  had  no  suspicion  that  it 
would  be  so  sold ;  that  be  thought  when  he 
bought  at  sale  under  deed  of  trust  executed 
by  Maude  Peay  that  concluded  tbe  matter; 
that  tbe  first  he  heard  of  the  deed  of  trust 
under  which  appellant  claimed  was  after 
the  sale  had  been  made  to  him  (appellee) 
and  the  purchase  money  paid;  that  he  cer- 
tainly would  not  have  bought  the  property 
had  he  knowi^  it  was  going  to  be  sold  again 
under  a  prior  mortgage.  On  the  other  band 
David  Murry,  the  trustee  named  In  the  deed 
of  trust  under  which  appellee  bought,  tes- 
tified in  substance  that  he  sold  the  land  un- 
der that  deed  of  trust  to  the  highest  bidder ; 
that  appellee  was  the  highest  bidder;  that 
the  sale  was  made  at  the  instance  of  Mr. 
Clark,  the  appellant;  that  It  was  well  un- 
derstood by  appellant  and  appellee  that  the 
sale  then  being  made  by  him  was  made  sub- 
ject to  other  Indebtedness  due  appellant  and 
the  deed  of  trust  under  which  appellant 
claims  title  to  the  property  in  this  suit  He 
further  said  that  after  he  posted  tbe  notices 
of  the  sale  at  which  appellee  bought  be  told 
appellee  that  he  was  to  pay  off  the  first  deed 
of  trust ;  that  appellee  came  to  see  him  a  day 
or  two  before  the  sale  and  he  then  told  him 
that  the  land  was  to  be  sold  subject  to  tbe 
other  deed  of  trust — the  deed  of  trust  under 
which  appellant  claims.  The  appellant,  A. 
M.  Clark,  testified  in  substance  that  it  was 
certainly  agreed  and  understood  at  tbe  time 
the  sale  was  made  at  which  appellee 
bought  the  land  in  controversy  that  such  sale 
tvas  made  subject  tq  the  deed  of  trust  under 
which  he  (appellant)  bought  and  claimed; 
that  on  tbe  morning  of  tbe  sale  he  saw  ap- 
pellee in  Mr.  Murry's  office;  that  appellee 
said,  "Clark,  I  haven't  got  enough  money  to 
pay  but  one  of  these  notes,  and  If  you 
will  let  it  wait  awhile  until  we  sell  the  prop- 
erty 1  will  pay  the  other  one ;"  that  he  (ap- 
pellee) said  to  Murry,  "I  want  you  to  help 
me  sell  it,  and  when  we  sell  it  I  will  pay  the 
note;  If  I  get  the  money  beforehand  I  will 
pay  It  beforehand."  He  further  said:  "The 
Murry  trustee  sale  was  made  subject  to  tbe 
other  note  and  deed  of  trust.  I  am  sure  that 
the  statement  was  made  that  the  sale  was  to 
be  made  subject  to  the  Waltz  indebtedness. 
It  was  made  before  we  went  down  there  and 
after  we  went  down  there,  too." 

As  has  been  seen,  the  jury  found  that  ap- 
pellee, prior  to  his  bid  and  purchase  of  the 
property  in  controversy,  was  notified  or  In- 
formed that  the  sale  of  said  property  was 
made  subject  to  the  deed  of  trust  under 
which  appellant  claims  title ;  that  the  knowl- 
edge or  information  be  then  had  was  suffi- 
cient to  reasonably  indicate  to  him  that  he 
as  purchaser  would  be  required  to  pay  the 
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first  deed  of  trust — the  one  raider  which  ap- 
pellant claims — else  said  deed  of  trust  would 
be  foreclosed.  Does  this  finding  of  the  Jury, 
In  the  light  of  the  evidence,  entitle  appellant 
to  Judgment  upon  the  theory  that  appellee 
assumed  or  bought  subject  to  the  prior  mort- 
gage under  which  appellant  claims,  and 
therefore  estopped  to  deny  that  said  mort- 
gage was  void  because  given  upon  the  home- 
stead of  Samuel  and  Maude  Peay?  We  con- 
clude that  it  does  not  The  reasonable  con- 
struction or  interpretation  of  this  portion  of 
the  Jury's  special  verdict  is  tfaat  they  sim- 
ply concluded,  and  so  found,  that  appellee, 
with  knowledge  of  the  existence  of  the  prior 
deed  of  trust  held  by  appellant,  and  with 
Information  that  appellant  would  seek  to 
foreclose  it  or  require  appellee  to  discharge 
the  lien  created  thereby,  by  paying  the  debt 
which  it  was  given  to  secure,  bought  at 
the  sale  made  under  the  Junior  deed  of  trust 
executed  by  Maude  Peay,  and  is  not  a  finding 
to  the  ^ect  that  appellee  purchased  subject 
to  the  prior  deed  of  trust  under  which  appel- 
lant claims,  In  the  sense  that  he  assumed 
the  payment  of  said  deed  of  trust  or  rec- 
ognized Ite  validity.  A  grantee  or  purchaser 
of  mortgaged  premises  who  has  not  assumed 
the  mortgage,  and  has  purchased  without 
any  deduction  from  the  price  on  account 
thereof,  may  dispute  its  validity.  If,  on  the 
other  hand,  one  purchases  property  subject 
to  a  mortgage  and  withholds  from  the  pur- 
chase price  the  amount  of  the  debt  secured,  he 
is  estopped  to  deny  the  validity  of  the  mort- 
gage. But  it  is  not  incumbent  upon  such 
purchaser  to  pay  a  mortgage  or  deed  of  trust 
on  the  land  which  constituted  no  part  of  the 
consideration  for  the  purchase.  Again,  it 
has  been  held  that  the  rule  that  the  grantee 
or  purchaser  of  property  incumbered  with  a 
mortgage  or  deed  of  trust  lien  is  estopped 
to  deny  the  validity  of  such  instrument 
applies  only  where  the  Instrument  assumed 
is  described  in  the  deed  of  conveyance, 
and  the  agreement  or  assumption  is  made 
In  the  nature  of  a  contract  and  for  a 
valuable  consideration.  So  a  conveyance 
of  real  estate  subject  to  a  deed  of  trust 
executed  by  the  vendor  to  secure  the  pay- 
ment of  a  note  does  not,  without  words  im- 
porting that  the  vendee  assumes  the  payment 
of  the  note,  subject  the  latter  to  any  liability 
to  pay  it.  Shepherd  v.  May.  115  U.  S.  505, 
6  Sup.  Ct.  119,  29  L.  Ed.  456.  It  does  not 
appear  that  there  were  words  in  the  deed 
executed  by  Murry,  trustee,  to  appellee  from 
which  by  fair  import  an  agreement  to  pay 
appellant's  debt  or  that  appellee  bought  sub- 
ject to  the  deed  of  trust  given  to  secure  the 
same.  Nor  is  there  any  evidence  that  the 
appellee  deducted  the  amoimt  of  said  debt  se- 
cured, or  any  part  thereof,  from  the  amount 
of  his  bid,  or  that  there  was  any  considera- 
tion to  support  a  purchase  by  appellee  sub- 
ject to  said  deed  of  trust  or  a  verbal  promise 


on  his  part  to  pay  the  debt  secured  ..aereby. 
The  issue  whether  appellee  orally  agreed  lb 
assume  or  pay  the  debt  secured  by  the  deed 
of  trust  given  by  Samuel  Peay  to  appellant 
was  not  submitted  to  the  jury,  and  no  request 
for  Ita  submission  seems  to  have  been  made 
or  exception  tak«i  to  the  failure  of  the  court 
to  submit  it.  There  was  ample  evidence  to 
authorize  a  finding  that  no  such  agreement 
was  made  by  appellee,  and  the  presumption 
will  be  Indulged  In  support  of  the  Judgment 
rendered  that  such  was  the  conclusion  and 
finding  of  the  trial  court.  But  it  will  be 
found,  we  think,  that  almost  every  case  in 
which  it  has  been  held  that  an  oral  agree- 
ment on  the  part  of  one  buying  property  in- 
cumbered with  a  mortgage  or  deed  of  trust 
to  pay  off  and  discharge  such  incumbrance 
was  not  a  promise  to  answer  for  the  debt  of 
another  within  the  statute  of  frauds  in- 
volved a  debt  of  one  of  the  immediate  i>ar- 
tles  to  the  transaction  or  contract.  Thus,  In 
the  case  of  Enos  v.  Anderson,  40  Colo.  395, 
93  Pac.  476,  15  L.'  R.  A.  (N.  S.)  1087,  cited  in 
19  Ruling  Case  Law,  {  152,  to  suivort  the 
proposition  that  an  oral  promise  of  aasnmp- 
tion  made  to  the  grantor  at  the  time  of  the 
conveyance  Is  not  within  the  provisions 
of  the  statute  of  frauds  prohibiting  proof  by 
parol  of  a  contract  to  answer  for  the  debt  or 
default  of  another  is  such  a  case.  There 
the  debt  assumed  wag  owed  to  one  of  the 
immediate  parties  to  the  contract,  and  it  ap- 
peared that  in  consideration  for  certain  prop- 
erty conveyed  to  them  the  defendants  agreed 
to  pay  notes  of  the  plaintifTa.  In  otber 
words,  it  was  the  "defendant's"  debt.  No 
such  case  la  here  presented. 

Our  conclusion  is  that  the  record  l>efore  us 
shows  that  appellee  bought  the  property  in 
controversy  simply  with  knowledge  of  the 
existence  of  the  prior  deed  of  trust  under 
which  appellant  claims  and  not  expressly 
subject  to  said  prior  deed  of  trust;  that,  es- 
pecially in  view  of  the  presumptive  findings 
of  the  trial  court,  we  conclude  that  appellee 
did  not,  before  or  at  the  time  of  his  purchase, 
orally  promise  or  agree  to  pay  the  debt  se- 
cured by  the  trust  deed  under  which  appel- 
lant claims  and  upon  which  he  relies  for 
title,  and  that  therefore  appellee  is  not  es- 
topped to  deny  the  validity  of  said  deed  of 
trust. 

The  otber  assignments  of  error  fall  to  dis- 
close reversible  error,  and  will  be  overruled. 
The  evidence,  though  conflicting.  Justified 
the  Jury's  findings  that  prior  to  the  death 
of  Samuel  Peay  the  relation  of  husband  and 
wife,  by  virtue  of  a  common-law  marriage, 
existed  between  him  and  Maude  Peay,  that 
the  property  in  controversy  was  their  com- 
munity property,  and  that  at  the  time  of  the 
execution  of  the  deed  of  trust  by  Samuel 
P&ay,  and  under  which  appellant  claims,  said 
property  constituted  the  homestead  of 
Samuel  Peay  and  his  wife.     Said  deed  of 
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trust  was  therefore  void,  and  appeilee,  not 
being   estoi^ed    to   deny   its   validity,   was 
entitled  to  recover. 
Tbe  Judgment  la  aflarmed. 


TEXAS  PACIFIC  COAL  &  OIL  CO.  et  aL  ▼. 
HOWAKD  et  al.     (No.  9161.) 

(Conrt  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
April  19,  1919.) 

1.  MlKKB  AND  MiNXBALS  €=348— Oil/— "MiN- 


Ofl  produced  from  wells  is  a  "mineral"  sab- 
stance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mineral.] 

2.  Injtjkotion  «5»163(2)  —  Tempobabt  In- 
jTTKCTiow  —  Dissolution  —  Dispute  as  to 
RieBTS— DanxiNa  On.  Wells. 

In  a  snit  by  the  lessee  of  an  oil  and  gas 
lease  to  restrain  the  purchaser  of  a  part  of 
the  land  omitted  from  the  lease  by  matual  mis- 
take from  drilling  an  oil  well,  it  was  not  an 
abuse  of  discretion  to  dissolve  a  temporary  in- 
junction, where  litigation  as  to  the  title  of  the 
omitted  land  was  pending  on  conflicting  evi- 
dence; and  irreparable  injury  might  result  to 
defendant  by  wdls  drilled  on  adjacent  land  by 
petitioner. 

3.  Injunction  €=9l37(4)  —  Txicporabt  In- 
junction—Dkhxihq  On,  Wells— PaoPM- 
ETY  OF  Remedy— Doubt  as  to  Riobts. 

In  a  suit  by  the  lessee  of  an  oil  and  gas 
lease  against  the  purchasw  of  a  part  of  the 
land  omitted  by  mutual  mistake  from  the  lease, 
to  restrain  him  from  drillmg  for  oil,  a  tem- 
porary writ  of  injunction  was  not  appropriate, 
it  appearing  that  the  rival  claimants  were  act- 
ing in  good  faith,  that  their  ultimate  rights 
were  uncertain,  and  that  the  interest  of  the  pub- 
lic at  large,  arising  from  an  early  development 
of  the  region  for  oil,  was  at  stake. 

Appeal  from  District  Court,  Eastland 
County;  Joe  Burkett,  Judge. 

Suit  by  the  Texas  Pacific  Coal  &  Oil  Com- 
pany and  others  against  W.  Howard  and  oth- 
ers for  an  injunction.  From  an  order  dissolv- 
ing a  temporary  injunction,  petitioners  ap- 
peal. '  Affirmed. 

W.  J.  Oxford,  of  Thurber,  Scott  &  Brels- 
ford,  of  Eastland,  and  Vinson,  dkins  & 
Wood,  of  Houston,  for  appellants. 

Earl  Conner,  of  Eastland,  Ritchie  &  Rans- 
pot,  of  Mineral  Wells,  and  Kay,  Akin  &  Wel- 
don,  of  Wichita  Falls,  for  appellees. 

CONKER,  C.  J.  This  appeal  is  from  an 
order  of  the  district  court  of  Eiastland  coun- 
ty, dissolving  a  temporary  writ  of  injunction 
thei^tofore  issued  upon  the  petition  of  the 
appellants. 


This  suit  was  filed  on  January  23,  1919, 
by  the  Texas  Pacific  Coal  &  Oil  Company, 
which  for  brevity  will  hereafter  be  termed 
the  Coal  Company,  and  by  the  Prairie  Oil 
&  Gas  Company,'  hereinafter  designated  as 
tbe  Oil  Company,  against  W.  Howard,  W.  E. 
Jones,  George  J.  Watson,  R.  D.  Hinkson  and 
others,  on  allegations  to  the  effect  that  on 
March  10,  1917,  said  W.  Howard  entered  in- 
to a  contract  with  said  Coal  Company, 
whereby  the  company  was  given,  the  exclu- 
sive right  to  explore  for  oil  and  gas  on  160 
acres  of  lapd  constituting  the  W.  Howard 
homestead  tract  in  Eastland  county.  Tbe 
said  contract  was  in  writing,  but  failed  to 
correctly  describe  tbe  land  so  leased,  and 
that,  to  correct  the  insufficient  description 
said  Howard,  in  October,  1917,  executed  a 
corrected  lease  of  his  said  homestead;  that 
as  a  matter  of  fact  neither  the  original  nor 
the  corrected  lease  Included  a  l-acre  tract  of 
land  ont  of  tbe  Mark  Haley  survey  now 
claimed  by  tbe  defendants;  that  the  said  1 
acre  Joined  tbe  other  lands  of  the  home- 
stead tract  and  formed  part  thereof,  but  In 
writing  the  leases  it  bad  been  omitted  by  the 
mutual  mistake  of  all  parties  thereto. 

Tbe  plaiptifCs  further  alleged  that  some 
time  later  tbab  tbe  transactions  above  re- 
ferred to,  to  wit,  on  October  26,  1917,  the  de- 
fendant Jones,  acting  for  himself  and  other 
defendants,  purchased  from  Howard  all  of 
tbe  land  forming  and  constituting  the  W. 
Howard  homestead  tract,  including  tbe  1 
acre  above  referred  to;  that  at  tbe  time 
of  said  purchase  the  said  Jones  and  other 
defendants  well  knew  that  the  leases  from 
Howard  to  tbe  Coal  Company  were  Intended 
to  include  tbe  1  acre,  and  that  it  had  been 
omitted  from  said  leases  by  the  mutual 
mistake  of  tbe  partieS;  but  that,  notwith- 
standing such  information  and  knowledge, 
they  caused  Howard  to  execute  to  tb^m  con- 
veyances of  the  entire  homestead  tract, 
which  conveyances,  it  was  averred,  were  sub- 
ject to  the  prior  leasehold  right  of  the  plain- 
tiffs in  action. 

It  was  further  alleged  that  defendants  are 
asserting  title  to  the  said  1  acre  of  land, 
and  are  attempting  to  develop  tbe  same  for 
oil  and  gas  in  violation  of  tbe  rights  of  tb» 
plaintiffs;  that  such  tract  is  within  proven 
oil  territory,  and  Is  very  valuable;  that  great 
quantities  of  oil  can  be  produced  therefrom; 
and  that,  unless  said  defendants  are  re- 
strained from  further  operations  thereon, 
the  plaintiffs  will  suffer  irreparable  injury 
and  damage. 

Upon  presentation  of  plaintiffs'  petition, 
Hon.  Joe  Burkett,  Judge  of  tbe  district  court 
of  Eastland  county,  duly  entered  an  order, 
C(Humanding  tbe  issuance  of  a  temporary 
writ  of  injunction  as  prayed  for  upon  the 
plaintiffs  giving  good  and  sufficient  bond  tn 
the  sum  of  $5,000. 


^^For  other  eaa«s  see  same  topic  and  KBT-NT7MBER  Id  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


736 


212  SODTHWESTERN  BEPORTEB 


CTex; 


Tbe  writ  ordered  was  duly  Issued,  and 
thereafter,  on  February  8,  1919,  the  defend- 
ants Jones  and  others  filed  their  motion  to 
dissolve,  alleging, .  among  other  things,  that 
they  were  the  owners  of  said  1  acre,  having 
purchased  the  same  for  a  valuable  considera- 
tion; that  mention  of  this  1-acre  tract  was 
not  made  in  the  leases  nnder  which  the 
plaintiffs  claim,  and  denying  any  mistake  in 
its  omission  from  the  plaintiffs'  leases,  and 
especially  denying  the  mutual  mistake  alleg- 
ed, and  especially  denying  notice  of  any  sncb 
mistake.  The  defendants  further  averred 
that  they  had,  at  great  expense,  purchased 
a  standard  rig,  machinery,  and  tools,  and 
had  drilled  a  well  for  oil  and  gas  on  said  1- 
acre  tract  to  a  depth  of  3,300  feet,  and  were 
still  engaged  in  the  prosecution  of  said  well; 
that  the  1-acre  tract  is  located  in  the  proven 
oil  field  of  Eastland  county,  and  that  said 
well  and  improvements  would  greatly  deteri- 
orate If  required  to  stand  and  remain  idle; 
and,  finally,  they  averred  their  readiness  and 
ability  to  make  bond  in  favor  of  the  plain- 
tiffs in  any  sum  reaulred  by  the  court,  con- 
ditioned that  in  the  event  of  final  recovery 
by  the  plaintiffs  the  value  of  the  minerals 
extracted  should  be  paid  to  them. 

Upon  the  hearing  of  the  motion,  the  court 
entered  an  order  dissolving  the  temporary 
writ  of  injunction,  but  continued  it  in  force 
pending  the  appeal,  upon  plaintiffs  giving 
bond  in  tbe  sum  of  150,000.  The  bond  was 
filed  in  due  time  by  the  plaintiffs,  and  they 
have  duly  appealed  from  said  order  of  dis- 
solution. 

In  general  terms  it  may  be  said  that  the 
evidence  of  the  parties  submitted  on  the  mo- 
tion to  dissolve  was  In  substantial  accord' 
with  their  respective  allegations.  More  par- 
ticularly It  was  shovni  that  Howard's  home- 
stead tract  was  composed  of  four  separate 
parcels  of  land.  The  1  acre  in  controversy 
is  one  of  the  parcels  constituting  the  whole, 
but  it  was  acquired  by  Howard  by  a  separate 
conveyance.  Mr.  Howard  testified  quite 
definitely  to  the  effect  that  it  was  the  pur- 
pose of  all  parties  thereto  to  Include  his  en- 
tire homestead  tract  In  both  the  original 
lease  of  March  10,  1917,  and  in  the  subse- 
quent corrected  lease  of  October,  1917,  and 
that  the  1  acre  of  land  In  controversy  had 
been  omitted  from  both  leases  by  mistake. 
His  testimony  and  other  evidence  also  tends 
strongly  to  show  that  appellees,  before  their 
purchase  of  the  fee  In  the  Howard  home- 
stead, had  notice  of  the  alleged  fact  that  the 
1-acre  parcel  had  been  leased  together  with 
the  other  parcels  to  the  Goal  Company,  and 
that  it  had,  through  oversight  or  mistake, 
been  omitted  from  the  leases. 

Upon  the  facts  so  stated,  appellants  in- 
sist that  they  are  entitled,  as  a  matter  of 
law,  to  have  appellees  enjoined  from  a  fur- 
ther prosecution  of  the  oil  well,  begtm  and 
drilled,  as  by  them  alleged,  until,  at  least.  It 


shall  be  otherwise  determined,  on  final  hear- 
ing. Appellants'  contentions  are  thus  stated, 
in  the  several  propositions  they  present: 

"(1)  Where  the  facts  show  threateoed  acts 
which,  'if  not  prevented,  will  result  in  ir- 
reparable injury,  or  where  it  appears  that  such 
acts  are  in  their  character  and  tendency  de- 
structive to  the  inheritance  or  to  that  which 
gives  It  its  chief  value,  an  injunction  will  lie, 
notwithstanding  a  dispute,  or  even  pending  liti- 
gation, as  to  title. 

"(2)  The  driUing  of  an  oil  weU  on  oU  land, 
and  the  threatened  appropriation  of  the  oil 
produced  therefrqm,  constitutes  irreparable  in- 
jury, and  an  injunction  will  lie  restraining  snch 
action,  notwithstanding  a  dispute,  or  even  pend- 
ing litigation,  as  to  title. 

"(3)  Where  the  title  to  oil  property  is  in  liti- 
gation, an  injunction  will  lie  to  enjoin  persons 
in  possession  from  drilling  oil  wells  thereon  and 
extracting  the  oil  therefrom,  for  such  action 
is  emphatically  the  taking  away  of  the  entira 
substance  of  the  estate,  and  besides,  there  is 
in  such  a  case  no  mode  of  estimating  the  in- 
jury that  will  ever  approach  substantial  ac- 
curacy. 

"(4)  While  a  legal  action  is  pending  and 
being  prosecuted  in  good  faith  for  title  to  and 
possession  of  property,  neither  party  wUl  be 
permitted  to  destroy  the  property's  value  by 
appropriating  to  himself  that  which  makes  it 
valuable,  and  in  such  a  situation  equity,  not 
being  immediately  concerned  with  the  superior- 
ity of  the  rival  claims,  does  not  wait  upon  the 
adjudication  of  the  question,  but  will  restrain 
any  action  which  in  the  end  would  make  the 
property  valueless  in  the  hands  of  the  success- 
ful claimant. 

"(5)  The  evidence  showing  that  tiie  property 
in  controversy  was  chiefly  valuable  as  oil  prop- 
erty, and  that  the  defendants  were  drilling  an 
oil  well  thereon,  and  were  threatening  to  re- 
duce to  possession  tile  <dl  and  minerals  there- 
under, and  the  evidence  further  showing  that 
the  plaintiffs  made  a  prima  fade  showing  of 
titie  on  the  hearing  to  dissolve  the  Injunction 
theretofore  granted,  the  court  erred  in  dissolT- 
ing  the  injunction,  notwithstanding  there  was 
pending  litigation  as  to  the  title. 

"(6)  The  drilling  of  an  oil  well  and  the 
threatened  appropriation  of  the  oil  produced 
therefrom  constitute  irreparable  injury,  and  a 
statement  of  such  injury  is  suflSdent  in  a  bill 
for  an  injnnction  without  allegations  of  insol- 
vency. Tbie  being  true,  the  willingness  of  de- 
fendants to  execute  a  bond  for  the  protection 
of  appellants  was  no.  answer  to  the  bill;  and 
therefore  the  court  erred  in  dissolving  the  In- 
junction. 

"(7)  The  right  to  an  injunction  is  based  up- 
on the  nature  of  the  injury,  and  not  upon  the 
capadty  of  the  parties  to  respond  in  damages. 

"(8)  A  hill  which  alleges  tjiat  the  defendanta 
are  about  to  drill  for  and  take  oil  from  the 
premises  alleged  facts  which  per  se  constitute 
irreparable  injury." 

The  following  article  and  cases  are  dted  in 
support  of  the  foregoing  propositions: 

"Artide  4643,  Vernon's  Sayles*  Tex.  <3iv. 
Stats.;  Houston  Oil  Co.  v.  VUlage  Mills.  202 
S.  W.  725;   Houston  Oil  Co.  v.  Davi^  184  S. 
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W.  387 ;  Sumner  v.  Crawford,  91  Tei.  129,  41 

6  W.  9&4;  Soutliwestern  Tel.  &  Tel.  Co.  v. 
Smlthaeal,  104  Tex.  258,  136  S.  W.  1052;  Er- 
haxUt  V.  Boaro  et  al.,  113  U.  S.  537,  5  Sup.  Ct 
665,  28  L.  Ed.  1116;  Thomas  t.  Marble  & 
Talcum  Co.,  58  Fed.  488,  7  C.  0.  A.  aW ;  Bett- 
man  v.  Harness,  42  W.  Va.  433,  26  8.  E.  271, 
36  L.  R.  A.  666;  Dudley  v.  Hurst,  1  Am. 
St.  Rep.  876;  Mobile  Co.  v.  Knapp  (Ala.) 
T5  So.  881;    Merced  Mining  Co.  v.  Fremont, 

7  CaL  317, 68  Am.  Dec.  262." 

The  article  of  the  statute  cited  provides 
that  writs  of  Injunction  may  Issue,  not  only 
where  applicant  may  show  himself  entitled 
thereto  under  the  principles  of  equity,  but 
also: 

"(1)  Where  it  shall  appear  that  the  party 
applying  for  inch  writ  is  entitled  to  the  relief 
demanded,  and  such  relief  or  any  part  thereof 
requires  the  restraint  of  some  act  prejudicial  to 
the  applicant. 

"(2)  Where,  pending  litigation  it  shall  be 
made  to  appear  that  a  party  doing  some  act 
respecting  the  subject  of  litigation,  or  threatens 
or  is  about  to  do  some  act,  or  is  procuring  or 
saffering  the  same  to  be  done  in  riolation  of  the 
lights  of  the  applicant,  which  act  would  tend 
to  render  judgment  ineSectuaL" 

And  as  construed  in  a  number  of  our  cases, 
notably  in  Sumner  v.  Crawford,  supra,  the 
statute  has  enlarged  the  remedy  of  Injunc- 
tion In  this  state  to  all  cases  falling  within 
clauses  1  and  2  above  quoted,  regardless  of 
whether  the  defendant  was  Insolvent,  or 
whether  the  applicant  for  the  writ  had  a 
legal  remedy  by  a  suit  for  damages  or  other- 
wise. In  equity,  generally  speaking,  the  fact 
that  the  defendant  was  solvent,  and  that  the 
applicant  had  a  legal  remedy  by  way  of  a 
suit  for  damages  or  In  some  other  way,  was 
sufficient  to  authorize  a  refusal  of  the  writ 
of  Injunction.  We  have,  however,  arrived  at 
our  final  conclusion,  attached  no  importance 
to  the  distinction  noted  between  our  statute 
as  construed  and  the  principles  of  equity  re- 
lating to  the  subject  of  injunctions,  for 
while  it  was  alleged  and  shown  that  the  de- 
fendants In  this  case  were  solvent  and  able 
to  respond  in  damages,  even  In  equity  the 
writ  of  injunction  is  deemed  an  available 
and  proper  remedy  where,  as  is  alleged  here, 
it  would  be  difficult  to  ascertain  the  amount 
of  damages  with  certainty,  or  where  the 
threatened  injury  would  be  Irreparable  or 
goes  to  the  destruction  of  the  property  or 
thing  in  controversy.  Thus  in  Sumner  t. 
Crawford,  supra,  it  was  held  that  a  man- 
datory injunction  was  proper  to  compel  the 
restoration  of  certain  goods  unlawfully  seiz- 
ed which  were  necessary  to  an  eCTectual 
and  profitable  disposition  of  the  remainder 
of  the  general  stock.  The  case  of  Dudley  r. 
Hurst,  supra,  is  similar  in  principle  to  the 
case  of  Sumner  t.  Crawford.  There  it  was 
held  proper  to  enjoin,  pending  litigation,  the 
removal  of  certain  machinery  that  had  be- 
come a  fixture  to  the  solL  So  that  at  last 
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the  vital  question  is  not  so  much  whether 
the  right  to  an  injunction  in  this  case  Is  one 
given  by  our  statute  as  whether  the  threat- 
ened injury  is  one  to  be  classed  as  irrepara- 
ble. If  it  is  then,  both  by  the  statute  and  in 
equity,  injunctive  relief  is  generally  availa- 
ble, provided  the  relief  to  which  appellants 
show  themselves  entitled  requires  the  re- 
straint of  some  act  prejudicial  to  them,  or 
that  would  render  the  final  Judgment  in- 
eiZectual. 

Of  the  cases  cited  by  appellants,  the  cases 
of  Houston  Oil  Co.  v.  VUlage  Mills,  202  S. 
W.  725,  and  Southwestern  Tel.  &  Teh  Co.  v. 
Smithdeal,  104  Tex.  258,  136  S.  W.  1052,  in- 
volved a  threatened  removal  of  standing  tim- 
ber and  shade  trees.  The  cases  of  Erhardt  v. 
Booro  et  al..  by  the  Supreme  Court  of  the 
United  States,  113  U.  S.  637,  6  Sup.  Ct  563, 
28  L.  Ed.  1116.  Thomas  v.  Marble  &  Talcum 
Co.,  68  Fed.  488,  7  C.  C.  A.  330,  Merced  Min- 
ing Co.  V.  Fremont,  7  Cal.  817,  68  Am.  Dec. 
262,  are  eases  that  Involve  a  threatened  re- 
moval of  such  minerals  as  gold,  marble,  or 
talc.  All  of  these  cases  hold  that  the  threat 
ened  acts  would  constitute  Irreparable  in- 
Jury,  and  that  to  restrain  their  performance 
a  temporary  writ  of  injunction  was  required 
In  order  to  maintain  the  status  quo  until  a 
final  determination  of  the  conflicting  claims 
of  the  litigants. 

[1]  Oil  is  a  mineral  substance,  and  its 
removal  would  greatly  Impair  the  value  of 
the  land  in  controversy,  which,  as  alleged 
and  shown,  is  chiefly  valuable  for  the  oil, 
and  the  principle  of  the  cases  above  men- 
tioned was,,  in  fact,  applied  in  a  case  similar 
to  this  by  the  West  Virginia  Supreme  Court 
of  Appeals.    See  Bettman  t.  Harness,  supra. 

We  are  thus  brought  squarely  up  to  the 
questioa  whether  the  order  dissolving  the 
temporary  writ  of  injunction  theretofore  is- 
sued in  this  case  and  the  consequent  denial 
of  appellants  for  temporary  relief  by  Injunc- 
tion constitutes  error  for  which  the  judg- 
ment appealed  from  must  be  reversed.  We 
have  concluded  that  we  must,  for  reasou% 
hereinafter  briefly  stated,  answer  the  ques- 
tion In  the  negative. 

In  arriving  at  the  conclusion  announced, 
we  have  not  been  influenced  by  the  thought 
that  the  extraction  of  the  oil.  If  any,  under 
the  land  in  controversy,  would  not  destroy  its 
chief  value,  nor  yet  because  of  any  supposed 
want  of  power  in  the  court.  But  the  mere 
fact  that  injury  is  threatened  does  not  in  all 
cases  entitle  a  complainant  to  injunctive  re- 
lief. Nor  does  the  mere  existence  of  the 
court's  power  to  grant  such  relief  compel  the 
issuance  of  the  writ. 

The  right  or  i)ower  to  issue  the  writ  la  one 
question.  Whether  such  power  shall  be  ex- 
ercised in  a  given  case  is  an  altogether  dif- 
ferent one.  While  under  our  amended  stat- 
ute and  the  construction  thereof  by  our  Su- 
preme Court  relief  by  a  writ  of  injunction 
is  more  freely  available  and  less  hedged 
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aboat  by  restrictions  than  formerly,  the  na- 
ture or  character  of  the  writ  or  remedy  has 
not  been  changed.  The  writ  as  ever  is  a 
harsh  one  and  peremptory.  By  means  there- 
of the  real  owner  may  be  denied  the  posses- 
sion and  use  of  his  property  at  the  instance 
of  an  adverse  claimant  In  advance  of  an  ad- 
judication of  the  conflicting  assertions  of 
right.  Hence  It  was  and  is  under  the  general 
equity  practice  largely  within  the  discretion 
of  the  court  as  to  whether  the  writ  of  In- 
junction should  Issue  In  advance  of  an  ulti- 
mate determination  of  right.  Thus  it  is  said 
In  22Cyc.  p.  748: 

"An  injunction,  whether  temporary  or  perma- 
nent, cannot,  as  a  general  rule,  be  sought  as  a 
matter  of  right,  but  its  granting  or  refusal 
rests  in  the  sound  discretion  of  the  court  under 
the  circumstances  of  the  particular  case.  Es- 
pecially is  this  the -rule  in  the  case  of  a  tem- 
porary injunction,  where  the  granting  of  the 
injunction  depends  upon  the  determination  of 
questions  of  fact  and  the  evidence  is  conflict- 
ing." 

Again,  the  author  In  Ruling  Case  Law,  vol. 
14,  p.  307»  says : 

"The  remedy  by  injunction  is  summary,  pe- 
culiar, and  extraordinary,  and  ought  not  to  he 
issued  except  for  the  prevention  of  great  and 
irreparable  mischief.  It  is  not  ex  debito  jua- 
ticiae  for  any  injury  threatened  or  done  to  the 
estate  or  rights  of  a  person,  but  the  granting 
of  it  must  always  rest  in  the  exercise  of  a  sound 
discretion,  governed  by  the  nature  of  the  case." 

[2]  We  have  not  felt  ourselves  able  to  say, 
tinder  the  existing  circumstances  of  this  case, 
that  the  trial  court  abused  a  sound  discre- 
tion in  dissolving  the  temporary  writ  of  In- 
junction. It  may  be  admitted  that  the  1  acre 
of  land  involved  in  this  suit  was  omitted  by 
mutual  mistake  from  valid  leases  under 
which  appellants  claim,  but  It  needs  neither 
argument  nor  authority  for  the  proposition 
that  appellants  must  fall  if  defendants  pur- 
chased for  a  valuable  consideration  and 
Without  notice  of  the  mistake,  as  they  allege 
and  adduced  evidence  to  show.  The  defend- 
ants also  alleged  and  offered  evidence  to  the 
effect  that  after  they  had  contracted  to  pur- 
chase the  Howard  homestead  it  was  discov- 
ered from  the  opinion  of  the  attorney  who 
passed  upon  the  abstract  of  title  that  the 
1  acre  in  question  was  not  covered  by  the  oil 
leases  mentioned,  and  they,  appellees,  there- 
after sought  out  authorized  officers  of  the 
appellant  Oil  Company  (which  hsd  by  pur- 
chase acquired  a  one-half  Interest  in  the  leas- 
es of  the  Coal  Company)  and  was  by  them 
assured  that  the  1  acre  was  not  included  in 
such  leases,  after  all  of  which  they  purchas- 
ed the  machinery,  pipes,  etc.,  necessary  for 
drilling  a  well  before  appellants  gave  any  no- 
tice of  the  alleged  mistake.  We  have  no 
means  of  determining  the  weight  the  trial 
court  gave  to  the  evidence  In  support  of 
tbese  defensive  allegations.     He  may  have 


been  thereby  Impressed  with  a  very  strong 
doubt  of  appellants'  final  success  in  the  suit 
and  with  a  probability  of  the  good  faith  and 
possible  superiority  of  appellees'  claim,  and 
hence  concluded  that  defendants  ought  not, 
under  the  circumstances,  be  further  restrain- 
ed. It  was  alleged  and  shown  that  before 
the  application  for  the  writ  of  injunction  the 
defendants  had  drilled  upon  the  land  in  con- 
troversy a  well  some  3,300  feet,  and  expend- 
ed in  the  operation  some  |35,000.  A  continu- 
ance of  the  injunction,  of  coarse,  arrests  any 
further  action  on  their  part.  Thereby  they 
are  forbidden  from  even  entering  onto  the 
premises  mentioned  and  from  in  any  way  or 
manner  Interfering  with  the  plaintUFs  In 
their  entry  thereon. 

The  appellees  alleged,  and  there  la  noth- 
ing pointed  out  which  Indicates  that  the 
allegation  is  not  true,  that  a  cessation  of  the 
drilling,  and  abandonment  of  the  well  during 
the  intermediate  period  of  the  further  litiga- 
tion would  very  greatly  damage  the  well,  ma- 
chinery, etc.  Under  the  operation  of  the 
writ,  appellees  could  not  even  eater  apon 
the  land  for  the  purpose  of  protecting  the 
well  or  machinery  so  that  great  damage,  not 
easily  ascertainable,  might  result  to  them 
from  a  continuance  of  the  Injunction.  In 
discussing  the  subject  of  the  temporary  in- 
junction it  is  said  that  the  right  asserted  by 
the  claimant  must  be  clear  and  free  from 
doubt,  where  the  effect  of  the  preliminary 
Injunction  will  be  more  than  merely  a  con- 
tinuance of  the  status  quo,  or  where  the  in- 
junction will  cause  defendants  greater  loss 
and  Inconvenience  than  that  which  will  be 
suffered  by  the  complainant  in  the  absence  of 
an  injunction.    22  Cyc.  p.  753. 

If  it  be  assumed,  therefore,  as  it  seems  to 
us  we  must  assume  from  this  order,  that  the 
trial  court  was,  from  the  evidence,  left  in 
donbt  as  to  the  result  of  a  final  trial  of  the 
conflicting  dalms,  it  was  not  an  abuse  of 
discretion  on  his  part,  to  dissolve  the  In- 
junction. For  should  It  so  happen  that  the 
appellees  finally  succeed  In  establishing  the 
right  to  the  acre  of  land  In  controversy,  the 
damage  to  them  might  indeed  be  irreparable. 
The  record  shows  that  the  appellants  owned 
leased  lands  adjacent  to  the  acre  in  question 
and  nothing  Is  here  presented  that  would 
preclude  them  from  drilling  an  adjacent 
well  or  welld  and  thereby  exhaust  the  oil 
from  the  subject-matter  of  this  suit.  Should 
such  a  course  be  pursued  it  would  be  ex- 
tremely dlfflcult,  if  not  Impossible,  for  ap- 
pellees to  show  the  amount  of  their  dam- 
age, if  any,  for,  while  much  is  unknown  up^ 
on  the  subject,  it  is  the  generally  accepted 
theory  that  oil,  unlike  gold  and  silver  and 
other  minerals  In  place,  is  transitory — flow- 
ing from  one  place  under  the  surface  of  the 
earth  to  another — and  that  It  can  be  deflnltfc 
ly  known  whether  oil  Is  under  a  given  spot 
only  by  drilling. 

[9]  Indeed,  in  our  Judgment,  a  temporary 
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writ  of  iBjnnctlon  Is  tnspproprlate  under 
cfarcomBtanceB  sncli  as  are  ezbitdted  In  this 
CU&  Of  coDtset  It  Is  not  to  be  doubted  Out 
onder  the  authoritieB  an  owner  of  land  or  of 
a  leasehold  interest  would  be  entitled  to  and 
should  receive  inJunctlTe  relief  as  against  a 
mere  trespasser  or  wrongdoer.  But  in  cases 
where,  as  indicated  here,  the  rival  compUlu- 
ants  afe  acting  in  good  faith,  and  where  the 
tiltimate  right  seems  uncertain,  other  pro- 
tective remedies  would  seem  to  be  much 
more  appropriate.  It  is  not  only  In  the  in- 
terest of  both  parties,  but  it  may  be  said  to 
be  also  in  the  interest  of  the  public  at  large 
that  there  sb^ll  be  an  early  development  of 
the  oil  in  the  section.  All  classes,  of  correlat- 
ed Interests  are  thereby  stimulated,  and  such 
considerations  alone  are  deemed  by  the 
North  Carolina  courts  suiScient  to  require 
the  refusal  of  temporary  injunctions  against 
a  threatened  removal  of  minerals  in  place, 
such  as  gold,  Iron,  etc.  See  Mining  Co.  v. 
Fox,  39  N.  C.  61;  Falls  ▼.  McAfee,  24  N.  0. 
236;  Parker  v.  Parker,  82  N.  C.  165.  For 
additional  reasons  we  think  the  rule  should 
be  applied  In  this  cose. 

As  it  seems  to  us,  notwithstanding  the  de- 
cision of  the  West  Virginia  court,  a  dis- 
tinction Is'  to  be  made  between  coses  of  min- 
erals In  place  such  as  are  involved  hi  most 
of  the  cases  herein  cited  by  appellants  and 
minerals  of  a  fugitive  character,  as  oil.  For, 
In  the  class  of  cases  first  mentioned.  It  is 
certain  that  the  minerals  have  a  tl.Ted  place 
in  the  soil,  and  that  they  will  there  remain 
forever  unless  removed.  In  such  case  a  tem- 
porary writ  of  injunction  will  clearly  and 
effectively  preserve  the  status  quo,  the  princi- 
pal object  and  functions  of  such  writ,  until 
the  final  determination  and  Judicial  designa- 
tion of  the  true  owner  to  whom  the  court  will 
then  be  able  to  restore  the  property  in  its 
original  form  and  with  all  of  its  natural  and 
valuable  qualities.  But  it  cannot  be  so  said  as 
to  furtive  substances  beneath  the  soil.  Our 
present  knowledge  Is  to  the  effect  that  Its 
presence  or  location  in  any  designated  place 
is  not  fixed  and  certain;  that  oil  that  Is  under 
one  person's  land  to-day  may  be  beneath  the 
land  of  another  to-morrow;  and  to  Illustrate 
that  A.  may  withdraw  the  oil  from  under 
the  land  of  B.  should  A.  be  accorded  the 
right  of  drilling  adjacent  wells  on  his  own 
laud.  In  such  case,  a  temporary  restraint 
Of  B.  does  not,  as  to  him,  preserve  the  status 
quo.  On  the  contrary,  su<A  restraint  may 
result  in  Irreparable  Injury  to  or  destruction 
Of  his  own  property.  It  may  be  suggested 
that  In  such  case  both  A.  and  B.  can  be  re- 


strained until  a  final  determination  of  their 
conflicting  claims,  but  noChihg  presented  la 
this  record  will  Justify  us  in  fixing  the  dis- 
tance that  a  flowing  well  will  withdraw  oil 
from  adjoining  lands,  and  It  cannot  be  said 
that  the  court  in  endeavoring  to  settle  and 
preserve  the  rights  of  a  given  tract  of  land 
should  arrest  all  development  in  the  locality 
by  enjoining  all  owners  of  adjacent  lands, 
regardless  of  their  want  of  interest  in  the 
particular  suit. 

It  may  also  be  said  that  Should  appellees 
succeed  In  finally  establishing  their  right  to 
the  1  acre  of  land  In  controversy,  and  It  thus 
be  made  to  appear  that  the  temporary  writ 
of  Injunctim  in  this  case  was  wrongfully  Is- 
sued, they  would  then  have  a  remedy  lor 
damages  in  an  action  on  the  Injunction  bond. 
But  this,  unless  all  learning  on  the  subject 
be  at  fault,  would  Involve  great  uncertainty 
and  as  a  remedy  would  be  Inadequate.  Ap- 
pellees in  such  case  could,  of  course,  recover 
for  any  loss  or  deterioration,  if  any,  of  their 
visible  property,  such  as  their  rig  and  drill- 
ing machinery.  But  to  recover  for  loss  of  oil 
they  would  be  required  to  prove  that  oil,  In 
fact,  existed  nnder  the  land,  and  that  they 
could  and  would  have  secured  it  had  they 
not  been  wrongfully  prevented.  This  fact  it 
would  doubtless  be  Impossible  to  determine 
with  certainty  without  an  actual  drilling 
test,  and  ^ould  such  test  be  made  and  no 
oil  found.  It  could  not  with  certainty  be  said 
that  oil  did  not  there  exist  at  the  time  of 
the  issuance  of  the  temporary  writ  of  In- 
junction. Not  In  case  of  a  drilling  test  and 
oil  thereby  be  found  could  It  be  with  certain-, 
ty  determined  Just  how  much  of  the  original 
quantity  may  have  been  withdrawn"  by  pro- 
ducing wells  in  adjacent  territory.  Should 
a  continuation  of  appellees'  well  demonstrate 
the  fact  that  no  oil  exists  under  the  1  acre  In 
controversy,  the  subject-matter  of  the  litiga- 
tion will  apparently  be  of  little  further  In- 
terest to  either  of  the  parties.  In  that  event 
it  would.be  shown  that  appellants  have  lost 
nothing  of  any  considerable  value,  appel- 
lees being  the  only  sufferers.  Should  oil  ba 
produced,  however,  the  court  may  protect 
the  rights  of  the  true  owners,  as'  finally  es- 
tablished, by  a  receivership  or  by  some  oth- 
er equitable  procedure.-  So  that  It  was  not 
Imperative  on  the  part  of  the  trial  court  that 
he  should  find  that  the  threatened  acts  of 
appellees  either  required  restraint  or  would 
render  the  final  Judgment  ineffectual  within 
the  meaning  of  oar  statute. 

We  therefore  conclude,  on  the  whole,  that 
the  judgment  should  be  affirmed. 
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SWEETWATER  ICE   &   GOLD  STOEAGB 

CO.   V.   CONTINENTAL   STATE   BANK 

OP  SWEETWATER.     (No.  961.) 

(Court  of  Civil  Appeals  of  Texas.      El  Pasa 

April  24,  1910.     Rebearlng  Denied 

June  6,  1919.) 

1.  Bills  and  Noxbs  «s>147— DRArrs— Nego- 

TIABILITT. 

A  check  on  one  bank  payable  to  depositor, 
and  not  to  order  or  bearer,  and  indorsed  by 
the  depositor  for  deposit  only  to  its  credit,  and 
deposited  in  another  bank,  is  not  a  negotiable 
instrument 

2.  Bills   ahd    Notes    *=»147  —  Detenseb — 
Failusb  of  Considbbation. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  582,  684,  a  check  on  one  bank  payable  to 
drawer,  and  not  to  order  or  bearer,  and  con- 
taining a  restrictire  indorsement  for  deposit 
only,  and  deposited  in  another  bank,  was  non- 
negotiable  and  subject  to  the  defense  of  failure 
of  consideration  in  the  hands  of  a  third  person 
to  whom  the  deposit  bank  transferred  it  in  pay- 
ment of  a  draft. 

Appeal  from  District  Court,  Nolan  County ; 
W.  W.  Beall.  Judge. 

Action  by  tbe  Ck>ntinental  State  Bank  of 
Sweetwater  against  the  Sweetwater  Ice  & 
Cold  Storage  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  rendered  for  defendant 

Royall  O.  Smith,  of  Colorado,  Tex.,  and 
Templeton,  Beall,  Williams  &  Callaway,  ot 
Dallas,  for  appellant 

Ed.  J.  Hamner,  of  Sweetwater,  for  ap- 
pellee. 

HARPER,  O.  J.  On  May  19, 1917,  the  fol- 
lowing instrument  was  deposited  with  Thom- 
as Trammel  &  Co.,  bankers  of  Sweetwater, 
Tex.,  by  appellant: 

"DaUas,  Texas,  May  18,  1»17. 
"The  Security  National  Bank  of  Dallas,  Texas: 
Pay  to  Sweetwater  Ice  &  Cold  Storage  Com- 
pany (97,000.00)  seven  thousand  dollars.  Sweet- 
water Ice  &  Cold  Storage  Company,  by  W.  H. 
Painter,  Ass't  Treas. 

"Countersigned:   J.  O.  Thompson,  Sec." 

On  the  back  thereof  Is  the  indorsement  by 
appellant: 

"For  deposit  only  to  the  credit  of  Sweetwater 
Ice  &  Cold  Storage  CSo.,  Sweetwater,  Texas." 

It  was  mailed  by  appellant  to  Thomas 
Trammel  &  Co.,  bankers.  May  18,  1917,  with 
a  letter  reading: 

"Attached  find  check  on   Security  National 
Bank,  Dallas,  for  |7,0(X).00,  which  kindly  place 
to  the  credit  of  our  account,  forwarding  dupli- 
cate deposit  slip,  and  oblige. 
"[Signed]    Sweetwater  Ice  &  Cold  Storage  Co." 


It  readied  the  hands  of  Thom&s  Tranund 
&  Co.  on  the  morning  of  the  19th  of  May, 
1917,  and  a  credit  was  by  It  oitetred  for  that 
amount  on  appellant's  account  Thomai< 
Trammel  &  Co.  \fa.a  county  depository  for 
Nolan  county,  having  |50,000  of  county  funds 
on  deposit  On  Bfay  18,  1917,  appellee  re- 
ceived a  draft  for  $9,960.80  on  Thomas 
Trammel  &  Co.  from  a  correspondent  for  col- 
lection, drawn  by  Nolan  county,  in  favor  of 
one  Shaw,  trustee  In  payment  of  work  done 
on  courthouse,  and  upon  same  day  presented 
it  to  Trammel  &  Co.  for  payment.  The  pay- 
ment thereof  was  passed  over  to  next  day  at 
request  of  Trammel  &  Co.,  for  reasons  not 
necessary  to  enumerate,  which  was  done. 
Upon  next  day  Trammel  &  Co.  delivered  the 
check  in  controversy  and  other  credits  and 
exchange  to  appellee  In  settlement  of  the 
county  draft,  and  Indorsed  It  as  follows: 

"Pay  to  the  order  of  any  bank,  banker  or 
trust  company  May  19, 1917.  Previous  indorse- 
ments guaranteed.  [Signed]  Thomas  Trammel 
&  Co.,  Unincorporated,  Sweetwater,  Texas." 

Before  it  reached  the  bank  In  Dallas, 
Trammel  &  Co.  failed,  and  payment  for  that 
reason  was  stopped  by  appellant,  and  tbia 
suit  was  brought  by  appellee  to  recover  on  it, 
against  Nolan  county,  and  appellant,  Sweet- 
water Ice  &  Cold  Storage  Company,  alleging 
the  facts.  As  against  Nolan  county  recovery 
was  predicated  upon  the  theory  that  the  lat- 
ter's  draft  had  not  been  paid;  therefore  it 
was  subrogated  to  the  rights  of  Shaw.  The 
cause  of  action  as  to  the  county  was  dis- 
missed upon  demurrer. 

Am)eUant  answered  by  general  demurrer, 
general  denial,  and  by  q;ieclal  answer: 

"(1)  That  the  check  or  draft  was  on  its  face 
nonnegotiable ;  (2)  that  It  was  restrictively  in- 
dorsed and  did  not  clothe  Thomas  Trammel  te 
Co.  with  even  apparent  title  to  it ;  (3)  that  the 
check  in  question  was  deposited  for  collection 
only  with  Thomas  Trammel  k  Co.,  the  title 
thereto  being  thereby  reserved  in  it,  prior  to  its 
actual  payment  by  the  Security  National  Bank 
of  Dallas ;  (4)  that  on  May  19,  1917,  Thomas 
Trammel  &  Co.,  to  the  knowledge  of  plaintiS, 
was  in  a  totally  insolvent  condition,  which  was 
wholly  unknown  to  appellant,  and  its  taking  the 
check  for  deposit  constituted  a  fraud;  (S)  that 
the  acquisition  by  plaintiff  of  the  cheek  was  nei- 
ther in  due  course  nor  for  value,  but  that  it  took 
the  same  in  payment  of  a  pre-existing  debt; 
(d)  that,  the  check  being  nonnegotiable,  plaintiff 
could  acquire  no  better  right  thereto  than  Thorn* 
as  Trammel  &  Co.  had,  and  that  plaintiff  could 
take  the  same  only  subject  to  any  defense  that 
could  be  made  by  defendant  against  Thomas 
Trammel  &  Co.  By  supplemental  petition  plain- 
tiff pleaded  that,  when  the  check  in  suit  was 
deposited  with  Thomas  Trammel  ft  C!o.,  appel- 
lant immediately  received  credit  therefor,  and 
drew  checks  against  same,  as  was  its  custom 
and  the  long  and  continued  course  of  business 
and  dealings  between  appellant  and  said  Thomas 
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Trommel  &  Co.,  and  that  appellaat  thereby  had 
a  right  to  check  against  such  deposit,  so-  that 
thereby  said  Thomas  Trammel  &  Co.  became  the 
owner  of  such  check,  which  was  subject  to  trans- 
fer, assignment,  and  passage  of  title  by  indorse- 
ment and  delivery.  By  supplemental  answer 
appellant  pleaded  that  there  was  no  agreement, 
either  express  or  implied  from  the  coarse  of 
dealings  between  It  and  said  Thomas  Trammel 
&  Co.,  that  it  should  have  any  right  or  privilege 
to  check  immediately  against  any  credit  given 
it  for  checks  deposited  by  it  with  said  Thomas 
Tramiijel  &  Co.,  but  that  it,  as  well  as  aU  other 
solvent  and  responsible  depositors  with  said 
bank  of  Thomas  Trammel  &  Co.,  was  given  a 
provisional  credit  for  such  deposits,  subject  to 
l>e  revoked  and  withdrawn  by  charging  back 
the  amount  of  such  credit,  in  the  event  any  such 
item  so  deposited  was  not  collected,  and  that 
it  was  permitted  purely  as  a  matter  of  accom- 
modation, and  on  account  of  its  known  solvency, 
ability,  and  willingness  to  make  such  bank  whole 
against  any  loss  that  might  otherwise  occur,  to 
check  against  such  provisional  credit,  in  antici- 
pation of  the  collection  of  such  items;  that  no 
checks  or  drafts  drawn  against  such  provisional 
credit  given  on  the  deposit  of  the  $7,000  draft 
had  been  either  presented  to  or  ever  paid  by 
Thomas  Trammel  &  Co." 

Trial  was  had  with  a  Jury,  the  canse  snl>- 
mltted  upon  special  issues,  and  upon  the  ver- 
dict rendered  Judgment  was  entered  for 
plaintiff.  Continental  State  Bank  of  Sweet- 
water, Tex.,  against  Sweetwater  Ice  &  Gold 
Storage  Company  for  $7,000,  and  Interest. 
From  which  this  appeal. 

The  issues  submitted  and  the  answers  are 
as  follows: 

"Special  issue  No.  1:  At  the  time  the  de- 
fendant, Sweetwater  Ice  &  Oold  Storage  Com- 
pany, deposited  the  ?7,000  draft  of  date  May 
18,  1917,  drawn  on  the  Security  National  Bank 
of  Dallas,  Tex.,  with  the  bank  of  Thomas  Tram- 
mel &  Co.,  did  the  said  bank  ~bf  Thomas  Tram- 
mel &  Co.  give  the  defendant  Sweetwater  Ice 
&  Cold  Storage  Company  credit  for  said  draft 
upon  its  acconut,  if  any,  with  the  said  bank? 
Tes. 

"Spedal  issue  No.  2:  At  the  time  the  de- 
fendant, Sweetwater  Ice  &  Cold  Storage  Com- 
pany, deposited  the  said  $7,00(>  draft  with  the 
bank  of  Thomas  Trammel  &  Co.,  did  the  said  de- 
fendant deposit  the  same  as  cash  or  for  col- 
lection only?    Tes. 

"Special  issue  No.  3:  At  the  time  the  defend- 
ant, Sweetwater  Ice  &  Cold  Storage  Company, 
deposited  said  $7,000  draft  with  the  bank  of 
Thomas  Trammel  &  Co.,  did  said  defendant  ex- 
pect and  intend  that  the  same  should  be  passed 
to  its  credit  upon  the  books  of  said  bank  of 
Thomas  Trammel  &  Co.  subject  to  be  immedi- 
ately checked  against  by  It,  the  said  defendant? 
Yes. 

"Special  issue  No.  4:  At  the  time  the  said 
117,000  draft  was  deposited  with  the  bank  of 
Thomas  Trammel  &  Co.,  was  it  the  understand- 
ing or  agreement,  either  express  or  implied,  at 
that  time  by  and  between  the  defendant,  Sweet- 
water Ice  &  Cold  Storage  Company,  and  said 
hank  of  Thomas  Trammel  &  Co.,  that  the  same 
riiould  h«  treated  as  a  cash  deposit,  and  checked 
against  by  the  defendant  as  such?     Yen.     In 


passing  upon  the  intentioja  of  the  parties  to  the 
transaction  in  regard  to  said  draft  in  evidence 
before  you,  you  are  authorized  to  take  into  con- 
sideration all  of  the  former  banking  transactions 
by  and  between  the  defendant,  Sweetwater  Ice 
&  Cold  Storage  Company,  and  the  banking  firm 
of  Thomas  Trammel  ft  Co.,  and  all  other  facts 
and  cirenmstances  in  evidmce  before  you  bear- 
ing upon  said  issues. 

"Special  issue  No.  6:  At  the  time  the  defend- 
ant, Sweetwater  Ice  &  Cold  Storage  Company, 
deposited  the  said  $7,000  draft  with  the  bank 
of  Thomas  Trammel  &  Co.,  was  the.  said  bank 
of  Thomas  Trammel  &  Co.  insolvent?  No.'  In 
regard  to  'insolvency,'  a  bank  is  said  to  tte  in- 
solvent when  its  assets  and  property  are  of 
such  character  and  value  that  it  is  unable  to 
meet  its  demands  in  the  usual  and  ordinary 
course  of  business." 

The  appellant  urges,  first,  that  it  was  en- 
titled to  a  peremptory  instruction.  The  prop- 
ositions are  that  the  Instrument  sued  on  is 
nonnegotlable;  therefore  the  holder,  plain- 
tiff, took  it  subject  to  all  defenses  the  drawer, 
defendant,  could  make  against  it  in  the  hands 
of  Trammel  &  Co.,  including  failure  of  con- 
sideration. 

[1  ]  That  this  Is  not  a  negotiable  instrument 
is  well  settled.  In  that  it  Is  not  payable  to  or- 
der or  to  bearer.  First  National  Bank  of 
FarmersvIUe  v.  Greenville  National  Bank,  84 
Tex.  40,  19  S.  W.  334;  Daniels  on  Neg.  Inst  $ 
29;  Ellis  V.  Hahn,  29  Tex.  Civ.  App.  395,  68 
S.  W.  336,  so  there  could  be  no  transfer  of  ti- 
tle by  indorsement.  And  in  this  case  it  clear- 
ly appears  that  there  was  no  intention  to 
transfer  the  title  by  indorsement,  for  the  in- 
dorsement repeats  the  face  of  the  instrument, 
except  that  it  was  directed  thereby,  that  it 
was  deposited  for  credit  only,  wlilch  indicates 
that  the  person  to  whom  It  was  deUvered  Is 
merely  the  agent  to  receive  the  money. 
Daniels  on  Neg.  Inst.  (6tb  Ed.)  i  698;  Har- 
rison V.  Shelrbum,  36  Tex.  73;  City  Bank  y. 
Weiss,  67  Tex.  331,  3  S.  W.  299;  Bank  v. 
Bank,  106  Tex.  297,  166  S.  W.  689,  I/.  R.  A. 
1018E,  336. 

[2]  There  are  cases  holding  that  on  an  in- 
dorsement for  deposit  of  a  <±eck  which  Is 
credited  as  cash  by  the  bank  which  received 
it,  and  thereafter  in  same  form  is  traasfeired 
to  other  banks,  the  title  to  the  check  is  in 
the  bank  which  holds  it  and  has  paid  for  It 
This  is  the  rule  invoked  by  appellee  to  sup- 
port the  Judgment  entered.  Ditch  v.  West- 
em  National  Bank  of  Baltimore,  79  Md.  192, 
29  Atl.  72,  188,  23  L.  R.  A.  164  and  note,  47 
Am.  St.  Sep.  575.    In  this  note  it  is  stated: 

"While  these  cases  do  sot  entirely  agree  in 
holding  such  an  indorsement  to  constitute  a  re- 
tention of  title  in  the  depositor,  it  may  be  said 
that  they  sufficiently  establish  the  rule  that  such 
is  the  effect  of  the  indorsemeA  in  the  absence  of 
any  agreement  or  practice  to  the  contrary." 

Upon  careful  lnT«atlgatloa  we  find  that 
tUs  conflict  of  authority  has  arisen  In  cases 
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where  the  Instrument  was  negotiable.  The 
question  being  whether  In  fact  the  title  to 
the  paper  passed,  and  the  Instrument  being 
negotiable  by  its  terms,  and  nothing  to  indi- 
cate that  Its  negotiability  was  to  be  destroyed 
except  the  restricted  indorsement,  It  then 
could  properly,  as  held  in  some  cases,  become 
a  question  of  agreement  between  the  parties, 
either  express  or  Implied,  from  the  general 
course  of  business  between  them,  whether  the 
title  in  fact  passed  upon  delivery,  or  whether 
the  receiving  bank  simply  became  the  agent 
for  collection.  The  Instrument  being  nego- 
tiable in  form  if  title  passed  before  maturity, 
for  value,  the  holder  would  take  it  free  from 
defenses  between  the  depositor  and  the  orig- 
inal obligee  and  could  sue  In  Its  own  name 
(Vernon's  Sayles'  Revised  Statutes  Texas, 
art.  582);  but,  the  instrument  sued  on  being 
nonnegotlable,  after  it  was  assigned  it  is 
subject  to  all  the  defenses  which  It  would 
have  been  subject  to  In  the  hands  of  the  pre- 
vious owner  (article  584^  Vernon's  Sayles' 
Texas  Statutes).  This  is  true  even  though 
the  absolute  title  passed. 

So,  the  uncontroverted  evidence  being  that 
Trammel  &  Co.  jmid  nothing  for  the  instru- 
ment, a  plea  of  failure  of  consideration  by 
appellant  as  against  the  suit  of  appellee  is 
a  good  defense  to  the  cause  of  action. 

If  the  above  Is  the  law  applicable  to  the 
instrument  sued  on,  it  becomes  immaterial 
whether  the  questions  indicated  by  the  court's 
charge  above  quoted  were  properly  framed 
and  the  answers  thereto  constituted  such 
deflnlte  findings  of  fact  as  to  be  the  basis 
for  a  Judgment  or  not  Believing  that  the 
appellee  has  no  cause  of  action,  the  cause  is 
reversed,  and  here  rendered  for  appellant. 


NATIONS  et  aL  v.  MILLER.    (No.  906.) 

(Court  of  Civil  Appeals  of  Texas.  El  Paso. 
April  3,  1919.  On  Rehearing,  May  9,  1919. 
Second  MotioB  for  Rehearing  Denied  May 
29,  1919.) 

1.  Appeat,  and  Eerob  C=5lOOS— New  Tbiai. 
®=»72— REvnsw— Sbtttino  Aside  Vebdict. 

Verdict,  to  authorize  trial  or  appellate 
court  to  set  it  aside,  must  be  against  the  pre- 
ponderance of  the  evidence  to  a  degree  show- 
tog  that  manifest  injustice  has  been  done,  at 
least  it  must  be  affirmatively  wrong. 

2.  Pdbi,ic  LAifDB  «=»173(18)— Tttle  as  Puk- 
cnaseb  of  scqoo^  lands— sufficienct  of 
Evidence. 

Evidence  in  trespass  to  try  title  held  suffi- 
cient to  sustain  findings  that  defendant  pur- 
diaser  did  not  ac|ually  settle  free  school  land 
within  90  days  after  its  award  to  him,  as  re- 
quired, and  did  not  reside  thereon  continuously 
for  three  years  after  actual  settlement 


3.  Nbvt  Tbiai,  «s>106— Nbwi,t  Dibcovebed 
ilcpeachino  evidbnce. 

Newly  discovered  evidence^  when  its  object 
is  to  impeach  the  credit  of  the  witness,  is  not 
a  ground  for  grant  of  new  trial. 

4.  Nbw  Trial  ©=99  —  Newlt  Discovebed 
Evidence— DiscBETioif  OE  Coubt. 

Tbe  grant  or  refusal  of  new  trial  on  the 
ground  of  newly  discovered  evidence  is  largely 
in  the  discretion  of  the  trial  judge. 

5.  Public  Lands  <S=>173(19)  —  Action  to 
Recover  Fobmbb  School  Lands— Remarks 
IN  OvEBBULiNa  Motion  fob  New  TBiAii— 
Gbound  of  Rulino. 

In  trespass  to  try  title  to  recover  land,  orig- 
inally public  free  school  lands,  from  the  pur- 
chaser thereof  and  his  lessee,  remarks  of  the 
trial  court  in  overruling  motion  for  new  trial, 
and  the  ground  on  which  he  based  his  ruling, 
tbe  ground  being  that  the  purchaser  did  not 
settle  on  the  laud  for  a  home,  but  settled  on 
it  as  employe  of  his  aubsequeut  lessee,  held  not 
reversible    error. 

6.  Appeal  and  Ebbob  «s»719(1)— Review— 
Ebbob  Unassioned. 

The  Court  of  Civil  Appeals  cannot  take 
cognizance  of  an  error  not  properly  assigned, 
unless  it  be  an  error  of  law  apparent  on  the 
face  of  the  record,  or  a  fundamental  error. 

On  Rehearing. 

7.  Appeal  and  Ebrob  «=p173(2)— Issces  in 
LowEB  Court— Frke  Scuool  Lands— Fob- 

FEITUBE. 

In  trespass  to  try  title  to  public  free  school 
lands  by  the  purchaser  on  forfeiture  thereof 
against  the  original  applicant  to  purchase  and 
his  lessee,  defendant  appellants  held  unable,  for 
the  first  time  in  the  Court  of  Civil  Appeals,  to 
question  the  sufficiency  of  the  procedure  of  the 
land  commissioner  in  making  forfeiture. 

8.  Public  Lands  <S=3l73(21)— Free  School 
Lands  —  Successive  Purchasers  —  Fob- 
FEITURE— Limitation  Statihte. 

The  fact  of  forfeiture  of  public  free  school 
lands  by  an  applicant  to  purchase  is  material 
to  the  right  of  the  purchaser  on  forfeiture  to 
prosecute  trespass  to  try  title  to  recover  the 
lands  from  the  4>riginal  purchaser  and  his  les- 
see only  as  relieving  him  from  Ijeing  barred 
within  a  year  by  Rev.  St  1911,  arts.  &158, 
5459. 

9.  Appeal  and  Ebbob  «=»230— -Ebbob  in  In- 
BTBUCTioNs— Waiver  by  Failube  to  Ob- 
ject. 

Under  Acts  33d  Leg.  c.  59,  in  trespass  to 
try  title  to  recover  former  free  school  lauds 
from  the  original  purchaser  and  his  lessee,  if 
defmitions  in  the  charge  of  "actual  settler"  and 
"continuous  residence"  were  erroneous,  the  er- 
ror was  waived  by  defendants'  failure  to  object 
at  proper  time. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  P.  R.  Price,  Judge. 

Suit  by  F.  P.  Miller,  Administrator,  etc, 
against  J.   H.   Nations   and   others.      From 
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Judgment  tor  plalntur,   defendants  appeal. 
Affirmed. 
See,  also,  146  S.  W.  261. 

Turney,  Surges,  Cnlwell,  HoUiday  &  Pol- 
lard, X.  A.  FalTey,  and  G.  It.  Galloway,  all 
of  EI  Paso,  for  appellants. 

Edwards  &  Edwards  aod  Jno.  1l  Dyer,  all 
of  £1  Paso,  for  appellee. 

WAI/THAIili,  J.  This  salt  was  originally 
tiled  by  appellee,  F.  P.  Miller,  and  his  wife, 
I.  D.  Miller,  on  the  7th  day  of  July,  1910. 
On  January  24,  1918,  appellee,  Miller,  filed 
his  first  amended  original  petition,  Individ- 
ually and  as  comiuaDity  snrTlvor  and  as 
community  administrator  of  the  estate  of 
himself  and  his  deceased  wife,  upon  which 
amended  petition  this  case  was  tried.  The 
action  Is  one  in  trespass  to  try  title  brought 
by  Miller  to  recover  six  sections  of  land, 
originally  public  free  sdiool  lands,  from  W. 
P.  Paschal  and  J.  H.  Nations,  a  lessee  of 
Paschal.  On  May  18,  1906,  Paschal  appUed 
to  purchase  said  lands,  and  made  the  formal 
affidavit  that  he  would  settle  thereon  within 
00  days.  On  June  26,  1906,  all  of  said  lands 
were  duly  awarded  to  Paschal  by  the  land 
commissioner.  On  May  24, 1909,  the  commis- 
sioner on  each  of  Paschal's  applications  en- 
tered, "liand  forfeited  for  failure  to  reside 
thereon  as  required  by  law."  On  May  26, 
1900,  Mrs.  I.  D.  Mllla-  applied  to  purchase 
said  land,  and  on  June  10,  1909,  same  was 
awarded  to  her. 

Paschal's  purchase  of  the  land,  barring 
the  issues  of  fact  submitted  to  the  Jury  as  to 
settlement  and  residence  thereon,  it  was 
agreed  was  in  formal  compliance  with  the 
law,  the  required  payments  on  bis  obligation 
were  duly  made  up  to  the  time  of  the  com- 
missioner's forfeiture  of  his  purchase,  and 
have  since  been  duly  tendered.  He  was  in 
possession  of  the  lands  at  the  time  of  the 
fiorfeiture.  Mrs.  Miller  also,  after  the  lands 
were  awarded  to  her,  fully  complied  with  the 
law  in  the  purchase  of  the  lands,  the  settle- 
ments thereon,  and  in  making  the  payments 
thereon  up  to  the  time  of  her  death,  and  that 
F.  P.  Bflller  dnce  her  death  has  complied 
with  the  law  in  every  particular.  By  an 
agreement  in  writing  between  the  parties 
hereto,  and  Introduced  in  evidence,  every 
fact,  apparently,  affecting  the  title  of  either 
Paschal  or  Miller,  was  agreed  to,  to  obviate 
the  necessity  of  making  proof  thereof. 

The  case  was  tried  with  the  aid  of  a  Jury, 
and  on  the  jury's  findings  on  special  issues 
presented  judgment  was  rendered  for  ap- 
pellee. Miller,  for  the  lands  in  controversy, 
and  for  the  sum  of  1144.87  as  rents,  with 
Interest. 

In  answer  to  the  two  special-  Issues  of  fact 
submitted  to  the  Jury,  ttnd  the  only  two  on 
which  a  controversy  is  presented  here,  with- 
•ont  gaotlng  the  verbiage  of  the  charge  and 
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findings,  the  Jury  foand;  First,  Uiat  Pas- 
chal failed  to  become  an  actual  settler  on 
section  28  (one  of  the  sections  in  controversy 
and  the  one  claimed  as  the  home  section) 
within  90  days  after  the  16tta  day  of  Jane, 
1909,  the  date  of  the  award  of  the  lands  to 
him;  second,  that  Paschal  failed  to  reside 
continuously  upon  said  section  28  as  his  home 
during  the  period  elapsing  between  the  date 
of  his  settlement  on  said  section  (28),  If  he 
did  settle  thereon,  and  the  24th  day  of  May, 
1909,  the  date  of  the  forfeiture  of  the  land 
to  him  by  the  land  commissioner.  . 

As  explanatory  of  expressions  used  in  the 
issues  submitted,  the  court  in  the  Charge 
defined  "an  actual  settler"  to  be  one  who 
acttially  occupies  and  settles  upon  land  in- 
tending to  make  it  his  home,  and  that  by  "re- 
siding continuously"  is  meant  a  substantial, 
unbroken  residence  upon  the  land  as  a  home; 
but  the  continuity  of  one's  residence  is  not 
broken  by  mere  temporary  absence  from  the 
land  for  short  periods  of  time  for  the  pur- 
pose of  .business  or  pleasure,  providing  that 
while  absmt  the  Intention  is  maintained  to 
return  to  the  land  as  a  home. 

Appellants  in  the  first  five  assignments  of 
error  insist  that  the  verdict  of  the  Jury  in 
the  two  findings  of  fact  is  clearly  and  pal- 
pably against  the  evidence,  and  that  when 
such  la  the  case,  on  special  issues  presented, 
it  Is  reversible  error  for  the  trial  court  to 
overrule  and  refuse  to  grant  a  new  trial 
based  on  that  ground.  The  first  three  assign- 
ments have  reference  to  the  Jury's  flodings 
on  the  first  issue  (settlemoit  within  the  90 
days),  an'd  the  fourth  and  fifth  have  refer- 
ence to  the  Jury's  finding  on  the  second  issue 
(the  three-years  residence).  The  several  as- 
signments are  each  followed  by  propositions 
each  using  different  forms  of  expression; 
but,  as  we  view  them,  they  all  accentuate 
the  one  contention  made  under  said  assign- 
ments, that  the  evidence  so  clearly  and  un- 
mistakably preponderates  In  favor  of  appel- 
lants on  the  Issues  tendered  by  the  court  as 
to  show  manifest  injustice  to  appellants, 
and  that  it  is  error  to  refuse  to  grant  a 
motion  for  a  new  trial  based  on  such  grounds. 
We  vrill  consider  them  together. 

[1]  We  are  referred  by  appellants  and  by 
appellee  to  a  large  number  of  cases  relating 
to  and  stating  the  rule  controlling  trial  and 
appellate  courts  in  passing  upon  the  ques- 
tion of  the  sufficiency  of  the  evidence  to 
sustain,  the  verdict,. or  the  finding  of  a  Jury 
on  special  issues,  as  presented  in  the  assign- 
moits.  Of  the  number  of  cases  reviewed  we 
have  concluded  that  tM  Supreme  Court  in 
Choate  T.  San  Antonio  &  A.  P.  By.  Oa,  90 
Tex.  68,  87  S.  W.  319,  ciearly  and  succinctly 
states  the  governing  rule  .applicable  to  the 
contention  made  bete  that  we  need  refer  to 
that  one  case  only.  In  that  case  Judge 
Brown  said  a  trial  coart  is  not  Justified  in 
tekiug  from  the  Jury  a  question  of  fact  ex- 
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cept  In  case  the  evidence  is  such  that  there  is 
no  Issue  made  for  the  Jury  to  determine.  It  Is 
there  held  that  a  different  rule  applies  to  the 
granting  of  new  trials  by  trial  courts  and 
Courts  of  Civil  Appeals.  The  rule,  then,  is 
stated  to  be  that,  "although  there  may  be 
8ufl9cient  evidence  in  a  case  *  *  *  to 
submit  it  to  the  jury,  yet,  if  the  verdict  ren- 
dered  thereon  Is  against  the  preponderance 
of  the  evidence  to  that  degree  which  shows 
that  manifest  injustice  has  been  done,  the 
trial  court  may  and  should  grant  a  new  trial. 
The  Judge  should  not  invade  the  province  of 
the  Jury,  and  take  from  it  the  decision  of  the 
question  which  properly  belongs  to  it;  nei- 
ther should  he  abdicate  the  functions  of  his 
office,  and  permit  the  prerogative  of  the  Jury 
to  be  perverted  to  the  accorapllshment  of 
wrong;"  The  rule,  as  we  understand  it,  does 
not  authorize  trial  nor  appellate  courts  to 
set  aside  verdicts  of  Juries,  merely  because 
the  evidence  is  conflicting,  nor  where  the  ver- 
dict seems  to  us  to  be  against  the  great  pre- 
ponderance of  the  evidence,  nor  when  the 
verdict  does  not  appear  to  be  right;  but,  as 
said  by  the  Supreme  Court  in  the  case  from 
which  we  have  quoted  to  Justify  the  setting 
aside  a  verdict  it  must  be  against  the  prepon- 
derance of  the  evidence  to  the  decree  which 
shows  tltat  manifest  injustice  has  been  done ; 
that  is,  it  must  be  afflrmatlTely  wrong. 

In  Stroud  v.  Springfield,  28  Tex.  650,  after 
commenting  on  the  evidence,  and  after  stat- 
ing there  was  great  conflict  in  the  evidence, 
and  that  the  court  was  of  the  opinion  that 
the  Jury  found  against  the  weight  of  the  evi- 
dence, the  Supreme  Court  said: 

"From  having  seen  the  witnesses,  and  heard 
their  testimony,  and  observed  their  manner  of 
testifying,  they  were  in  a  much  better  position 
to  judge  of  the  weight  and  degree  of  credit  to 
be  attached  to  their  statements  than  we  conld 
possibly  be  by  an  inspection  of  the  record. 
*  *  *  It  is  well  settled  in  the  adjudications 
of  this  court  that  a  verdict  will  not  be  disturbed 
because  a  jury  may  have  erred.  In  order  to 
justify  this  court  in  setting  aside  such  a  ver- 
dict, it  is  not  sufficient  that  it  does  not  appear 
clearly  to  be  right ;  it  must  appear  to  be  clear- 
ly wrong." 

The  evidence  covers  about  75  pages  of  the 
record,  entirely  too  lengthy  to  be  repeated 
ber&  Now,  what  facts  were  submitted  to 
the  Jury  for  them  to  determine  from  the 
evidence,  briefly,  in  the  first  issue,  (a)  actual 
settlement  within  90  days  after  June  16, 
1006;  (b)  purpose  of  settlement  to  make  it 
his  home;  second  issue,  (a)  continuous  resi- 
dence for  three  consecutive  years  after  actual 
settlement;  (b)  residence  as  his  home.  The 
actual  settlement  must  necessarily  have  been 
made  cm  section  28,  and  the  continuous  res- 
idence thereon  commenced  on  or  about  the 
15th  day  of  September,  1006. 

[2]  We  will  briefly  state  a  few  features  of 
the  evidence:  Paschal  testifled,  and  his  afflda- 


Tit  of  settlem^it  states,  that  he  made  his 
actual  settlement  on  the  land  (section  23, 
home  section)  on  the  3d  day  of  September, 
1906,  and  we  will  consider  his  residence  as 
beginning  at  that  time.  At  that  time,  and 
for  some  time  previoos,  and  during  the  years 
following,  he  was  employed  by  appellant 
Nations  as  ranch  foreman,  and  receiving  $40 
pet  month.    He  testifled: 

"Mr.  Patterson  made  out  my  application  for 
the  purchase  of  the  land.  He  is  Mr.  Nations' 
manager.  When  I  took  that  land  up,  I  leased 
it  to  Mr.  Nations  for  fifteen  years." 

The  lease  ccmtract  is  not  found  In  the  rec- 
ord, and  the  evidence  does  not  show  the 
purpose  of  the  lease,  its  character,  conditions, 
quailflcations,  or  reservations  of  rights  of  use 
for  realdeDce  to  Paschal,  if  any  there  were. 
Much  evidence  was  offered  to  show  the  times 
when  and  the  values  of  certain  improve- 
ments, such  as  a  house,  tank,  and  windmills, 
were  put  oa  the  property;  but,  no  evi- 
dence having  been  offered  to  show  the  terms 
of  the  lease  contract,  we  do  not  know  upon 
whom,  under  the  lease,  devolved  ttae  duty  to 
make  such  improvements.  Further,  without 
quoting  the  evidoice  at  ttis  time,  we  think  it 
clearly  appears  therefrom  that  about  all  of 
the  Improvements,  such  as  the  bouse,  tank, 
windmill,  eta,  put  upon  the  land,  were  either 
furnished  or  directly  paid  for  by  Mr.  Na- 
tions; and,  while  Paschal  said  the  things 
were  charged  up  to  him  by  Nations,  the 
question  of  his  indebtedness  to  Nations  for 
them,  and  whether  Paschal  put  the  imi»rove- 
ments  on  ttae  land,  or  whether  Nations  did 
BO  for  his  employes  to  live  in,  as  testified  to 
by  Qoinn,  and  hereafter  stated,  would  be 
for  the  Jury  to  determine.  It  seems  to  us 
that  the  lease  of  the  lands  to  Nations,  taken 
in  connection  with  the  other  evidence,  tends 
to  support  the  finding  of  the  Jury  that  Pas- 
chal, if  he  was  on  the  land  as  claimed  by 
him,  was  not  there  for  himself,  but  rather 
that  he  was  on  the  land  for  his  ^nployer,  in 
the  discharge  of  his  duties  to  his  employer. 
If  he  was  on  the  land  for  another  and  not 
residing  on  the  land  as  his  home^  the  finding 
of  the  jury  on  the  issue  should  lie  sustained. 
Numerically  more  witnesses  testifled  in  favor 
of  appellants  than  appellee,  but,  wlten  uua- 
lyzed,  their  evidence  shows  interest,  relation- 
ship, bias,  and  much  inconsistency  in  the 
facts  detailed,  all  of  which  were  within  the 
observation  of  the  Jury  and  the  trial  Judge. 
Appellants  do  not  point  out,  by  brief  or  oral 
argument,  any  fact  essential  to  appellee's 
cause  of  action  upon  which  evidence  was  not 
offered;  but  the  contention  is  made  that  the 
evidence  so  greatly  prepondoates  in  appel- 
lant's favor  that  manifest  injustice  is  shown 
in  overraling  the  moticm  for  new  trial.  It  la 
undisputed  that  Patf  Qulnn,  appellee's  prin- 
cipal witness,  was  working  for  Mr.  Nations 
in   Seiiteutber,   1006,  and   BKmths  previous 
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thereto,  and  that  he  was  present  and  one  of 
the  parties  who  built  the  tie  shack  on  section 
28,  the  home  section  claimed  by  Paschal,  and, 
at  least,  had  an  opportunity  to  know  the 
facts  to  which  he  testified.  He  testified  to 
having  hanled  the  material  to  build  the 
bouse,  referred  to  as  the  tie  shack,  put  upon 
section  28 ;  assisted  in  the  work  then  being 
done  on  that  section ;  that  he  stayed  on  see- 
tlon  28  until  the  28th  of  September,  1906; 
tbat  during  July,  August,  and  September  of 
1906  he,  with  others,  hauled  a  derrick  up 
there,  a  windmill,  and  started  a  well;  that 
Paschal  did  not  give  instructions  as  to  where 
the  derrick  should  be  placed  or  the  well 
sunk ;  that  Nations,  Patterson  (Nations'  man- 
ager), Paschal,  and  Shanks  and  himself  were 
present  and  that  Nations  gave  the  instruc- 
tions as  to  where  to  put  the  well,  and,  re- 
turning later,  instructed  that  the  well  rig 
be  moved  20  or  25  feet,  saying,  "Boys,  it 
ain't  on  my  land,"  and  that  the  well  was 
moved  as  he  Instructed.     Quinn  testified: 

"From  the  time  I  went  there  until  I  left 
there  on  September  28th,  in  absolutely  no  re- 
spect did  Pink  Paschal  (W.  P.  Paschal)  live 
upon,  occupy,  or  reside  there ;  he  lived  at 
Helm  So.  1,  and  had  his  family  there.  •  •  * 
I  left  No.  28,  on  September  28th,  and  went 
down  to  block  No.  80,  at>out  three  miles  south 
of  there,  and  stayed  there  about  four  years. 
During  that  time  I  had  occasion  to  go  back  on 
section  28  regularly.  I  ride  that  country  all 
the  time.  In  the  fall  of  1906  no  one  was  liv- 
ing at  the  tic  shack  on  section  28;  it  was  va- 
cant. During  the  year  1907  a  party  named 
Scogring  was  living  there.  During  tlie  year 
190S  I  didn't  see  anybody  there.  I  don't  know 
that  Paschal  ever  went  there  to  live  in  that 
tie  shack ;  I  never  saw  him  there.  He  took  his 
meals  at  Helm  No.  1,  and  in  El  Paso.  •  ♦  • 
During  1906  and  19^7  I  had  occasion  to  go  to 
that  tie  shack.  The  door  was  always  open ;  it 
looked  like  the  cattle  had  stood  round  in  there ; 
I  went  inside.  I  was  riding  tha^  country 
pretty  near  every  day.  During  that  time  I 
woald  always  see  Pink  Paschal  either  on  the 
road  or  at  Helm  No.  1.  •  •  •  After  I  left 
the  place,  on  September  28,  1006,  I  am  able 
to  swear  that  Paschal  did  not  live  there.  He 
never  made  his  home  there.  He  never  had  his 
family  there.  *  •  •  I  built  the  house.  It 
was  a  habitable  house.  It  was  such  a  house  as 
a  man  could  make  a  home  in.  •  •  •  The  tie 
house  was  built  for  a  home  for  the  employ^ 
of  Nations.  Paschal  was  employed  by  Na- 
tions at  Helm  No.  1,  as  a  foreman.  His  busi- 
ness was  around  the  pasture,  and  No.  2  (the 
tie  shack)  was  in  the  pasture." 

We  have  stated  only  a  brief  portion  of 
Qulnn's  evidence,  as  It  is  principally  upon 
bis  evidence  appellee  relies  to  sustain  the 
verdict  of  the  Jury.  Much  of  what  he  said, 
especially  as  to  Paschal's  not  being  on  the 
land,  is  contradicted  by  Paschal  and  other 
witnesses.  To  ns  it  is  evident  that.  If  what 
Qnlnn  said  was  true.  Paschal  did  not  settle 
upon  the  land  as  required  by  law,  nor  did  he 
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reside  upon  the  land  as  required  by  law. 
Nations  did  not  testify. 

[3,  4]  Much  of  appellant's  evidence,  espe- 
cially on  matters  of  dateq,  and  Paschal's 
residence  on  the  land,  Is  conflicting,  uncer- 
tain, and  cannot  be  harmonized.  We  need 
not  quote  the  evidences  to  show  its  incoDsist- 
encies.  Appellant's  sixth  assignment  is  as 
follows: 

"As  evidence  of  the  prejudice  of  Pat  J.  Quinn, 
the  only  witness  introduced  by  plaintiff,  which 
prejudice  was  not  known  to  said  defendant,  Vf. 
P.  Paschal,  at  the  time  of  the  trial  of  said 
cause,  and  was  only  learned  by  and  through 
a  letter  (as  appears  through  the  afiidavit  of 
J.  H.  Nations  filed  in  this  cause  on  his  mo- 
tion for  a   new  trial)  delivered  to  defendtmt, 

J.  H.  Nations,  on  the day  of  February, 

1918,  by  said  Pat  J.  Quinn,  a  true  and  correct 
copy  of  the  original  is  hereto  attached,  marked 
'Exhibit  A,'  and  prayed  to  l>e  taken  and  con- 
sidered as  a  part  of  this  motion.  The  original 
letter  is  in  the  hands  of  the  attorneys  for  the 
defendants,  and  can  be  exhibited  to  the  court 
or  attorneys  for  plaintiff  on  request." 


This  ground  of  the  motion  is  sworn  to  by 
Paschal.  We  have  not  found  in  the  record 
the  affidavit  of  Mr.  Nations,  referred  to  in 
the  assignment.  We  do  find  a  long,  ram- 
bling, and  almost  unintelligible  letter,  dated 
February  1,  1918,  addressed  to  Mr.  J.  H. 
Nations,  and  signed  Pat  J.  Quinn.  The 
ground  of  this  assignment  Is  prejudice  of 
the  witness,  and  the  evidence  desired  goes 
to  his  credibility.  It  seems  to  be  firmly 
settled  as  the  rule  in  this  state  that  newly 
discovered  evidence  (if  the  evidence  Here  is 
newly  discovered),  when  its  object  is  to  im- 
peach the  credit  of  the  witness,  a  new  trial 
win  not  be  granted  on  that  ground.  The 
granting  or  refusal  of  a  new  trial  on  such 
ground  also  is  largely  tn  the  discretion  of 
the  trial  judge.  The  cases  to  which  we 
are  referred  by  appellee  sustain  this  view. 
Jones  Estate  v.  Neal,  44  Tex.  Civ.  App.  412, 
98  S.  W.  420 ;  Houston  City  Street  Ry.  Co., 
v.  Sdacca,  SO  Tex.  356,  16  S.  W.  31 ;  Scran- 
ton  V.  Tilley,  16  Tex.  193 ;  H.  &  T.  C.  Ry.  Co., 
V.  Forsyth,  49  Tex.  171;  Moore  v.  Temple 
Grocer  Co.,  43  S.  W.  845. 

[5]  By  the  seventh  assignment  complaint 
is  made  because  the  trial  judge,  Hon.  P.  R. 
Price,  in  overruling  the  motion  for  new  trial, 
made  the  following  statement: 

"That  J.  H.  Nations  had  put  the  windmill 
on  there;  he  bad  put  the  tank  on  there;  and 
he  had  put  the  bouse  on  there;  that  Paschal 
was  tlie  man  that  received  $40  a  month ;  that 
he  had  leased  for  the  space  of  fifteen  years ; 
he  had  testified  that  for  these  improvements  he 
owed  Nations  two  thousand  dollars;  that  from 
these  facts  the  jury  might  have  inferred  that 
he  did  not  settle  on  it  for  a  home,  but  settled 
on  it  as  an  employ^  of  J.  H.  Nations ;  that  the 
story  was  so  unusual  as  might  warrant  them  in 
disbelieving  his  entire  testimony." 
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It  la  claimed  that  the  court's  ruling  on  the 
motion  was  error  because  predicated  on  the 
question  of  intention  and  good  faith,  and 
not  on  the  pre^nderance  of  the  evidence 
as  to  settlement  or  residence  on  the  land. 
It  is  asserted  that  intention  and  good  faith 
on  the  part  of  Pasdial  in  the  settlement  and 
residence  on  the  land  was  not  a  material 
issue  in  the  case. 

Paschal's  evidence  discloses  his  claim  of 
settlement  and  residence  on  the  land  was  in 
compliance  with  the  law  governing  sales  of 
public  school  lands.  His  evidence,  intro- 
duced by  appellants,  reads  in  part: 

"I  reside  out  here  on  what  is  culled  No.  2, 
along  about  Tobin.  I  resided  out  there  in 
1906.  The  ranch  of  mine  is  Icnown  as  Ranch 
No.  2.  That  ranch  is  my  home.  It  wag  my 
home  In  1006.  •  *  •  I  made  improvements 
on  that  section  which  I  claimed  as  my  home 
prior  to  the  fall  of  1906." 

After  a  lengthy  and  detailed  statement  as 
to  the  putting  in  a  well,  windmill,  the  tie 
bouse,  corrals,  at  the  cost  of  about.  $600,  he 
said: 

"In  September,  1906,  I  lived  on  this  place 
of  mine  called  No.  2.  I  did  not  own  any  other 
borne.  I  claimed  this  as  my  home.  I  lived 
there  in  1907.  I  never  did  leave  that  place 
with  a  view  of  not  returning.  •  •  ♦  I  was 
working  for  wages  then.  •  •  •  1  leased  all 
this  property  to  Mr.  Nations.  He  was  paying 
me  for  all  the  property.  •  *  •  I  stated  that 
Mr.  Nations  paid  the  wages  of  these  men  that 
did  the  building,  and  he  bought  the  windmill 
for  me  and  all  these  improvements ;  he  charg- 
ed that  up  to  me  •  •  •  I  have  an  idea  about 
what  I  owe  him.  I  cannot  tell  you  exactly; 
the  whole  thing  comes  to  a  little  over  two  thou- 
sand dollars— mighty  near." 

The  above  is  but  a  small  portion  of  the 
evidence  Introduced  by  appellants  as  show- 
ing  that  Paschal  had  settled  on  the  land  and 
was  residing  on  the  land  as  a  home.  The 
issue  as  to  Ute  purpose  of  the  settlement  was 
clearly  made,  and  we  think  properly  so,  and 
was  a  material  issue  in  the  case.  As  we  con- 
strue the  case  of  Snlgado  v.  Baldwin,  105 
Tex.  508,  152  S.  W.  165,  we  do  not  think  we 
are  in  conflict  with  It.  The  statement  of  the 
trial  judge  does  not  disclose  that  his  ruling 
was  predicated  on  the  question  of  Intention 
and  good  faith,  as  claimed  in  the  assignment, 
but  says: 

"From  these  facts  [stated  more  fully  in  the 
evidence  quoted]  the  jury  might  have  inferred 
that  he  did  not  settle  on  it  for  a  home,  but 
settled  on  it  as  employe  of  J.  H.  Nations." 

l%e  evidence  clearly  and  unmistakably 
shows  that  the  windmill  and  the  material  of 
the  tie  house  were  furnished  by  Mr.  Nations, 
and  with  the  tank  were  put  on  the  land  by 
Mr.  Nations'  employes  while  working  for  him 
by  the  month,  he  directing  the  location  of  the 
well,  and  tliat  before  September  3,  1906.  the 
date  Paschal  claimed  to  settle  on  the  laud 


under  his  application  to  purchase,  we  Uiiok 
the  remarks  of  the  trial  Judge  in  overruling 
the  motion,  nor  the  ground  upon  whldi  be 
based  his  ruling,  are  not  reversible  error. 
Appellants'  eighth  assignment  and  Its  sub- 
joined proposition  read  as  follows: 

"Because  after  the  said  land  in  controversy 
had  been  awarded  to  said  defendant,  W.  P. 
Paschal,  on  his  application  to  purchase  the 
same,  by  the  commissioners  of  the  general  land 
office  of  Texas,  and  after  said  oommisaioner  had 
received  and  accepted  and  filed  the  affidavit  of 
settlement  made  by  said  defendant;  Paschal, 
and  after  the  said  commissioner  had  received 
the  obligation  from  the  said  defendant  to  the 
said  state  for  the  purchase  of  said  land,  and 
the  sum  of  money  due  the  said  state  from  said 
Pasdial  as  a  purchaser  of  said  land,  and  the 
said  commissioner  not  having  canceled  said  pur- 
chase for  a  failure  by  the  said  Paschal  to  set- 
tle on  said  land  wittiin  ninety  days  after  the 
same  bad  been  awarded  to  him,  and  more  than 
three  years  having  elapsed  after  said  settle- 
ment before  this  suit  was  filed,  and  more  than 
one  year  having  elapsed  after  the  award  to 
plaintiff,  Miller,  before  he  filed  this  suit,  plain- 
tiff is  estopped  from  raising  in  this  case  the 
issue  that  said  Paschal  did  not  settle  on  said 
land  within  ninety  days  after  the  same  was 
awarded  to  him  as  required  by  law,  the  first 
finding  of  the  jury  that  the  defendant  person-  , 
ally  did  tail  to  settle  on  said  land  within  ninety 
days  after  his  said  award  cannot  be  considered 
as  a  basis  for  rendering  judgment  in  this  case 
in  favor  of  said  plaintiff  and  should  be  set 
aside  and  held  for  naught 

"Proposition:  The  issue  as  to  the  settlement 
on  the  land  in  controversy  by  W.  P.  Paschal, 
within  ninety  days  after  the  same  was  awarded 
to  him,  can  only  be  considered  at  the  instance 
of  the  state  and  not  by  plaintiff.  It  was  re- 
versible error  for  the  trial  court  to  overrule 
and  refuse  to  grant  a  motion  for  new  trial  and 
enter  Judgment  on  said  finding  of  the  jury 
when  that  said  question  was  duly  presented 
to  in  said  motion  by  appellants." 

To  this  it  may  be  replied  that  the  flndine 
of  the  Jury  that  Paschal  did  not  settle  upon 
the  land  within  the  90  days  required  by  law 
may  be  entirely  disregarded,  but  it  would 
not  affect  Miller's  right  to  Judgment  because, 
in  response  to  the  second  issue,  the  Jury 
found  that  Paschal  failed  to  reside  upon  the 
land  as  a  home  during  the  period  elapsing 
between  the  date  of  settl«nent  and  May  24, 
1909,  when  the  land  commissioner  canceled. 
Upon  this  latter  flnding  alone  Miller  was  en- 
titled to  Judgment. 

[I]  In  the  argument  subjoined  to  the  eighth 
assignment  there  are  a  number  of  reasons 
advanced  as  ground  of  reversal,  the  same 
being  presented  as  fundamental  errors.  It 
is  well  settled  that  this, court  cannot  take 
cognizance  of  an  error  not  properly  assigned, 
unless  it  be  an  error  in  law  apparent  on  the 
face  of  the  record,  or,  as  it  is  usually  term- 
ed, a  fundamental  error.  Searcy  v.  Grant,  90 
Tex.  97,  37  S.  W.  320.  Such  errors  have  been 
several  times  defined  by  the  Supreme  Cmi'-t 
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vnimm  ▼.  Jolinaoii,  94  Tex.  272, 60  8.  W.  242 ; 
Oil  Co.  y.  Kimball,  103  Tex.  04.  122  S.  W. 
583, 124  S.  W.  8S;  Oar  v.  Davia,  105  Tex.  479, 
151  S.  W.  794. 

We  do  not  regard  tbe  reasons  advanced  by 
appellant  as  presenting  "fundamental  error" 
witbin  the  toeanlng  of  tbat  term  as  it  is  de- 
fined in  tbe  cited  cases.  Not  being  presented 
by  proper  assignments  of  error,  they  cannot 
be  considered.  Bule  23  (142  8.  W.  xll); 
Searcy  v.  Grant,  supra;  City  of  Beaumont 
V.  Maaterson,  142  S.  W.  984. 

Lest  we  be  mistaken  in  our  view  tbat  the 
errors  now  insisted  upon  are  not  fundamen- 
tal, we  have  considered  the  same,  and  reach- 
ed the  conclusion  tbat  they  present  no  re- 
Terslble  error. 

Considering  tbe  record  as  a  whole,  it  is 
apparent  tlmt  no  question  was  raised  as  to 
the  maimer  in  which  tbe  land  commissioner 
made  entry  of  the  forfeiture  of  the  Paschal 
purchase,  aad.  that  It  was  the  evident  pur- 
pose of  the  written  stipulation  between  the 
parties  to  eliminate  all  such  questions,  and 
try  only  tbe  issues  of  fact  relative  to  settle- 
ment and  occupancy,  which  were  regarded 
and  treated  by  the  parties  as  tbe  controlling 
questions  in  the  case. 

Finding  no  reversible  error,  the  case  is 
affirmed. 

On  Reliearing. 

,  In  passing  upon  appellants'  motion  foi 
rehearing  it  Is.  deemed  well  to  completely 
restate  the  rulings  upon  which  the  various 
contentions  are  overruled  and  the  judgment 
affirmed. 

Tbe  special  issues  and  court's  charge  in 
connection  therewith  are  as  follows: 

"Question  Mo.  1.  Did  the  defendant  W.  P. 
Paschal  fail  to  become  an  actual  settler  on 
section  28  within  ninety  days  after  the  16th 
day  of  June,  1006,  the  date  of  the  award  to 
him?    Answer  this  question  'Yes'  or  'No.' 

'In  this  connection  you  arc  instructed  to  an- 
swer the  same  'Yes'  if  you  believe  the  affirma- 
tive thereof  from  a  preponderance  of  the  evi- 
dence; otherwise  to  answer  same  'No.'  By 
'preponderance  of  the  evidence'  is  meant  the 
greater  weight  of  credible  testimony. 

"  'An  actual  settler,'  as  used  in  the  issue  sub- 
mitted, may  be  doflned  as  one  who  actually 
occupies  and  settlps  upon  land  intending  to  make 
it  his  home. 

"Question  No.  2.  Do  you  find  from  a  pre- 
ponderance of  the  evidence  that  W.  P.  Paschal 
failed  to  reside  continuously  upon  section  28 
as  bis  home  during  the  period  elapsing  between 
the  date  of  his  settlement  on  said  section,  if  he 
did  settle  thereon,  and  tbe  24tb  day  of  May, 
1909,  the  date  of  the  forfeiture  by  tbe  land  com- 
missioner?   Answer  this  question  'Yes'  or  'No.' 

"In  answering  this  question  you  are  instruct- 
ed that  by  'residing  continuously'  is  meant  a 
substantial,  unbrolcen,  residence  upon  the  land 
as  a  home :  but  the  continuity  of  one's  residence 
is  not  broken  by  mere  temporary  absence  from 
tbe  land  for  short  periods  of  time  for  the  pur- 
pose of  bnsiness  or  pleasure,  provided  that  wliile 
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absent  the  intention  is  maiatained  ta  return  to 
the  land  for  a  home. 

"In  connection  with  question  No.  2,  you  are 
instructed  that  in  determining  whether  W.  P. 
Paschal  did  or  did  not  continuously  reside  upon 
said  section  28,  that  you  will  not  consider  the 
fact  that  on  the  24th  day  of  May,  1909,  the 
commissioner  of  the  general  land  office  canceled 
the  purchase  of  the  said  W.  P.  Paschal  to  the 
land  in  coatroversy." 

Both  of  these  questions  were  answered 
"Yes."  No  special  charges  or  issues  were 
requested  by  appellants,  and  no  objections 
were  made  to  the  charge.  A  third  question 
submitted  related  to  rental  values. 

The  first  five  assignments  question  the  suffi- 
ciency of  the  evidence  to  support  the  findings 
of  the  jury  upon  issues  1  and  2.  These  are 
overruled  for  the  reason  that,  in  our  opinion, 
tbe  evidence  is  sufficient.  .  The  evidence  sap- 
porting  the  same  is  set  oat  in  the  original 
opinion. 

'The  sixth  assignment,  complaining  of  the 
overruling  of  the  motion  for  a  new  trial  on 
account  of  newly  discovered  evidence  in 
the  form  of  a  letter  written  by  the  witness 
Qulnn  to  Nations,  dated  subsequent  to  the 
trial,  is  overraled  for  the  reason  stated  in 
tbe  original  opinion. 

Tbe  seventh  assignment,  which  Is  submitted 
as  a  proposition,  reads: 

"Because  the  district  judge,  before  whom  this 
case  was  tried,  to  wit,  P.  R.  Price,  in  overruling 
defendant's  motion  to  set  aside  the  findings  of 
the  jury  in  the  said  cause,  made  the  following 
statement: 

"  'That  J.  H.  Nation*  had  put  tbe  windmill 
on  there;  he  bad  pnt  the  tank  on  there;  that 
he  had  put  the  house  on  there;  that  Paschal 
was  the  man  that  received  forty  dollars  a 
month;  that  he  bad  leased  for  the  space  of 
fifteen  years;  he  bad  testified  that  for  these 
improvementa  he  owed  J.  H.  Nations  two  thou- 
sand dollars;  tbat  from  these  facts  the  jury 
might  have  inferred  that  he  did  not  settle  on  it 
for  a  home,  but  settled  on  it  as  an  employ^  for 
3.  H.  Nations;  that  the  story  was  so  unusual 
as  might  warrant  them  in  disbelieving  his  entire 
testimony.'  This  was  error  because  the  court 
predicates  his  ruling  on  the  question  of  inten- 
tion and  good  faith,  and  not  on  the  preponder- 
ance of  the  testimony  as  to  settlement  or  as  to 
occupancy,  as  shown  by  bill  of  exception  No.  1. 

"The-  question  of  intention  and  good  faith  on 
the  part  of  W.  P.  Paschal  in  the  settlement  and 
occupancy  of  the  land  in  controversy  was  not  a 
material  legal  issue  in  the  case,  and  it  is  revers- 
ible error  for  the  trial  court  to  overrule  and 
refuse  to  grant  a  new'  trial  in  consideration  of 
that  issue,  when  duly  presented  by  the  party 
injured  on  that  ground." 

This  is  overruled  for  tbe  following  rea- 
sons: 

First.  The  judgment  in  this  case  is  based 

on  tbe  jury's  findings,  and  not  upon  remarks 

by  the  court  in  overruling  the  motion  fur 

new  trial.    The  views  expressed  by  the  court 

I  in   overruling   tbe   motion  could  have   bad 
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no  possible  Inflaence  npon  tbe  verdict  of  the 
Jury. 

Second.  So  far  as  the  bill  of  exceptions 
discloses  these  were  isolated  remarks  of  the 
court,  and  there  is  nothing  to  indicate  that 
tiis  action  in  OTernilin;  the  motion  was 
predicated  solely  upon  the  theory  indicated 
in  appellant's  contention.  The  record  Is 
insufficient  to  adTlse  this  court  of  all  that 
was  In  the  mind  of  the  trial  court  when  he 
overruled  appellant's  motion,  and  which 
operated  to  induce  such  action  upon  his  part. 

The  eighth  assignment,  and  its  sole  sup- 
porting proposition,  is  as  follows: 

"Because  after  tbe  said  land  in  controversy 
had  been  awarded  to  said  defendant,  W.  P. 
Paschal,  on  his  application  to  purchase  tbe 
same,  by  the  commissioner  of  the  general  land 
office  of  Texas,  and  after  said  commissioner  had 
received  and  accepted  and  filed  tbe  affidavit  of 
settlement  made  by  said  defendant,  Paschal,  and 
after  tbe  said  commissioner  had  received  the 
obligation  from  the  said  defendant  to  the  said 
state  for  the  purchase  of  said  land,  and  tbe  sum 
of  money  due  tbe  said  state  from  said  Paschal, 
as  a  purchaser  of  said  land,  and  tbe  said  com- 
missioner not  having  canceled  said  purchase  for 
a  failure  by  tbe  said  Paschal  to  settle  on  said 
land  within  ninety  days  after  tbe  same  bad  been 
awarded  to  him,  and  more  than  three  years 
having  elapsed  after  said  settlement  before  tliis 
suit  was  filed,  and  more  than  one  year  having 
elapsed  after  the  award  to  plaintiff,  Miller,  be- 
fore be  filed  this  suit,  plaintiff  is  estopped  from 
raising  In  this  case  the  issue  that  said  Paschal 
did  not  settle  on  said  land  within  ninety  days 
after  the  same  was  awarded  to  him  as  required 
by  law,  the  first  finding  of  the  jury  that  tbe 
defendant  personally  did  fail  to  settle -on  said 
land  within  ninety  days  after  his  said  award 
cannot  be  considered  as  a  basis  for  rendering 
judgment  in  this  case  in  favor  of  said  plaintiff, 
and  should  be  set  aside  and  held  for  naught" 

First  propositioA  under  eighth  assignment 
of  error: 

"Tbe  issue  as  to  the  settlement  on  tbe  land  in 
controversy  by  W.  P.  Paschal  within  ninety 
days  after  tbe  same  was  awarded  to  biro  can 
only  be  considered  at  tbe  instance  of  the  state 
and  not  by  plaintiff.  It  was  reversible  error  for 
tbe  trial  court  to  overrule  and  refuse  to  grant 
a  motion  for  new  trial  and  enter  judgment  on 
said  finding  of  the  jury  when  that  said  question 
was  duly  presented  to  in  said  motion  by  appel- 
lants." 

The  finding  of  the  Jury  upon  the  issue  of 
settlement  within  90  days  may  be  entirely 
disregarded,  and  the  Judgment  nevertheless 
must  be  affirmed  upon  the  Jury's  second  find- 
ing. 

What  has  been  said  disposes  of  every 
ground  of  error  which  is  properly  assigned, 
but  in  a  lengthy  argument  appended  to  their 
brief  appellants  present  additional  grounds 
upon  which  a  reversal  is  sought;  and,  in 
order  to  avoid  the  consequence  resulting 
from  a  failure  to  properly  assign  the  same, 
they  are  here  presented  as  fundamental  er- 


ror. Many  of  the  propositions  asserted  as 
fandamental  error  are  acadanic,  and  as 
abstract  propositions  of  law  are  correct. 
Some  of  them  relate  to  the  first  issue,  and 
we  will  not  discuss  those,  for,  as  held  above, 
the  first  issue  may  be  disregarded,  and  Gie 
Judgment  nevertheless  must  be  upheld  on 
the  finding  In  response  to  the  second  ques- 
tion. 

The  substance  of  the  first  contention  Is 
that  this  suit  cannot  be  maintained  by  Mil- 
ler because  the  land  commissioner  in  his  for- 
feiture of  the  Paschal  purchase  did  not  com- 
ply with  the  law,  in  that  the  Indorsement  of 
forfeiture  was  made  upon  Paschal's  applica- 
tion instead  of  his  obligation.  Further,  it 
was  not  shown  that  the  commissioner  made, 
or  caused  to  be  made,  an  entry  of  the  for- 
feiture on  the  account  of  Paschal  in  the 
land  oSce  as  required  by  the  ruling  in 
Chambers  v.  Roblson,  107  Tex.  815,  179 
S.  W.  123.  Further,  it  was  not  shown  that 
the  commissioner  had  mailed  notice  of  the 
forfeiture  to  the  covmty  clerk. 
•  The  statement  of  facts  contains  a  written 
agreement  signed  by  counsel  for  the  respec- 
tive parties,  the  manifest  purpose  of  which, 
we  think,  was  to  admit  the  regularity  of  all 
documentary  evidence  of  title  of  both  par- 
ties, and  that  it  was  intended  to  thereby  con- 
cede the  sufficiency  of  all  such  evidence  of 
title,  and  dispense  with  its  formal  proof, 
and  eliminate  all  questions  except  the  Issues 
of  fact  relative  to  settlement  and  occupancy. 
The  agreement  recites  that  it  was  to  obviate 
the  necessity  of  making  proof;  that  on  May 
26,  1909,  Mrs.  Miller,  in  legal  form  and  as 
required  by  law,  applied  to  purchase  the 
land,  describing  same;  that  tbe  land  was 
duly  and  legally  awarded  to  her  by  the  com- 
missioner on  June  10,  1909;  that  her  pur- 
chase was  upon  due  and  legal  classification, 
appraUeinent,  and  advertisement ;  that  the 
award  to  her  was  now  in  good  standing  in 
the  land  office  and  was  b^ng  recognized  by 
that  office;  that  ever  since  the  award  to 
plaintiff  here  tbe  plaintiff  has  been  recog- 
nized by  the  commissioner  of  the  land  office 
as  being  the  owner  of  the  land  In  controver- 
sy, and  that,  since  the  time  of  the  cancella- 
tion of  the  award  to  Paschal,  he  (Paschal) 
has  not  been  recognized  as  the  owner  there- 
of in  the  land  office;  that  on  May  18,  1900, 
Paschal  applied  to  purchase  the  land,  de- 
scribing same: 

"Said  applications  being  all  in  due  and  legal 
form  and  duly  executed,  except  that  the  appli- 
cation to  purchase  said  section  28,  township  1, 
block  81,  by  said  W.  P.  Paschal,  stated  botls 
that  he  was  an  actual  settler  upon  and  bad  set- 
tled upon  said  section,  and  that  he  would  do  so 
within  ninety  days,  said  application  to  pnr-hasc 
said  section  being  hereto  attached ;  that  at  tbe 
time  said  Paschal  applied  to  purchase  on  the 
18th  day  of  May,  1906,  said  above  surveys  bad 
been  duly  and  legally  classified,  appraised,  and 
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advertifled;  that  afterwards,  on  Jnne  28,  1906, 
all  of  the  above-named  lacda  were  awarded  by 
the  commisaioner  ot  the  land  office  to  W.  P. 
Paschal,  by  virtue  of  his  application  to  pur- 
chase; that  attached  hereto  is  affidavit  of  aet- 
tlcment  made  by  said  Paschal,  which  may  be 
Introduced  in  evidence,  the  facts  therein  stated 
not  being  admitted;  that  on  May  24,  1909,  J. 
T.  Robison,  commiasioner  of  the  land  office,  on 
eadi  application  of  purchase  made  by  said  Pas- 
chal, indorsed  the  following,  'Land  forfeited  for 
failure  to  reside  thereon  as  required  by  law;' 
that,  upon  the  forfeiture  of  said  land  so  sold  to 
Paschal,  the  same  were  awarded  to  Mrs.  I.  D. 
Miller,  after  due  and  legal  advertisement  and 
appraisement,  and  notice  of  fcer  filings  to  the 
county  clerk  of  El  Paso  oounty,  Texas,  and  all 
prerequi*itea  of  tale  were  foUotced  by  tke  ooin- 
mMmotier  of  the  land  office  and  iy  her  and  by 
tath  were  complied  with." 

[7]  The  certified  copy  of  the  application 
to  purchase  section  28  (Paschal's  home  sec- 
tion) attached  to  the  agreement  shows  that 
the  Indorsement  of  the  hind  commissioner 
as  follows:  "Iiand  forfeited  for  failure  to  re- 
side thereon  as  required  by  law.  5/24/09. 
J.  T.  Bobison,  Comr." — was  made  on  the  o6- 
liffation,  and  not  on  the  application,  as 
stated  in  the  body  of  the  agreement.  Con- 
sidering the  agreement  as  a  whole,  we  think, 
and  so  hold,  that  a  forfeiture  was  made  by 
the  commissioner  In  the  manner  prescribed 
by  law,  and,  in  any .  event,  that  appellants 
upon  this  record  cannot  for  the  first  time 
In  this  court  question  the  sufficiency  of  his 
procedure.  In  this  connection  we  desire  to 
say,  further,  that  the  regularity  of  the  pro- 
cedure of  the  commissioner  in  forfeiting  Is 
pertinent  only  in  rdatlon  to  the  one-year 
Btatnte  of  limitation.  Iter.  St  arts.  6458, 
5469.  This  statute  was  construed  by  Asso- 
ciate Judge  Brown  in  Slaughter  ▼.  Terrell, 
100  Tex.  600,  102  S.  W.  899,  where  this  lan- 
guage was  used : 

"In  order  to  ascertain  what  the  Legislature 
intended  by  the  enactment  of  this  law  we  must 
consider  the  evil  that  existed  and  determine 
what  the  remedy  was  to  be.  Under  the  law  as 
it  previously  existed,  purchasers  of  school  lands 
were  liable  to  have  their  titles  attacked  by  third 
persons  ^bo  desire  to  purchase  the  land,  and 
such  persons  might  call  in  question  the  quali- 
fication of  the  purchaser  as  well  as  the  perform- 
ance of  conditions  prescribed  by  law;  for  ex- 
ample, that  when  tiie  purchase  was  made  the 
purchaser  did  not  actually  reside  upon  the  land, 
or  that  he  did  not  intend  to  make  it  his  home, 
and  thus,  although  the  state  recognized  his  right, 
the  purchaser  was  constantly  exposed  to  such 
attacks.  This  rendered  such  titles  uncertain, 
and  to  remedy  that  evil  the  Legislature  enacted 
the  law  now  under  consideration,  which  requires 
that  any  person  who  desires  to  purchase  land 
theretofore  purchased  by  another  shall  bring  his 
suit  to  set  aside  the  former  purchase  within 
twelve  months  of  the  award  of  it  or  he  will  be 
barred.  Clearly  this  applies  only  to  cases  where 
the  state  recognizes  the  validity  of  the  purchase 


being  attacked,  and  does  not  apply  to  a  oase 
like  the  present,  where  there  has  been  a  for- 
feiture of  the  former  purchase  by  the  land  com- 
missioner, and  the  land  again  put  upon  the 
market.  There  Is  no  necessity  for  a  suit  by  a 
purchaser  of  forfeited  land ;  indeed,  to  so  hold 
would  be  to  say  that  the  commissioner  had  the 
power  to  declare  the  forfeiture,  although  the 
award  may  have  been  made  many  years  before 
that  time,  and  the  power  to  sell  the  land,  but 
that  the  purchaser  at  the  second  sale  could  not 
get  possession  of  the  land  because  his  suit  could 
not  be  brought  within  a  year  from  the  award 
to  the  first  purchaser  which  had  been  forfeited. 
Such  an  absurd  result  is  a  sufficient  answer  to 
the  contention  for  that  construction." 


[(]  Under  the  foregoing  ruling  it  is  clear 
that  the  fact  of  forfeiture  is  material  to  the 
right  of  Miller  to  prosecute  his  suit  only  as 
Felleviog  him  from  being  barred  within  the 
year.  Now,  the  agreement  on  Its  face  shows 
that  the  commissioner  has  in  fact  under- 
taken to  forfeit  the  Paschal  purchase;  that 
the  award  to  Miller  is  the  one  reoognlzed  by 
the  land  office;  that  the  commissioner  recog- 
nizes Miller  as  the  owner,  and  since  the 
cancellation  has  refused  to  recognize  Paschal. 
These  facts  show  that  the  commissioner  lias 
undertaken  to  forfeit  and  that  the  state  re- 
fuses to  recognize  the  validity  of  the  Paschal 
purchase,  and  such  purchase  is  not  in  good 
standing  in  the  land  office,  and  under  the  rul- 
ing in  Slaughter  v.  Terrell,  this  relieves 
Miller  from  the  bar  of  the  one-year  statute. 

As  to  the  contention  that  Miller  failed  to 
Show  entry  of  forfeiture  upon  the  Paschal 
account  in  the  land  office  and  notice  to  the 
county  clerk,  this  likewise  is  disposed  of  by 
the  views  expressed  above.  •  Furthermore, 
we  have  italicized  portions  of  the  agreement 
made  by  the  parties  which  sufficiently  show 
that  proof  of  these  facts  was  waived. 

[9]  Another  error  urged  as  fundamental, 
is  that  the  definitions  given  by  the  court  in 
its  charge  of  "actual  settler"  and  "con- 
tinuous' residence"  are  erroneous.  If  these 
definitions  were  incorrect,  which  is  not  con- 
ceded, the  error  therein  was  waived  by  ap- 
pellants' failure  to  make  any  objection  there- 
to at  the  proper  time.  Acts  1913,  c.  59,  p. 
113. 

We  see  no  occasion  to  discuss  the  rule  that 
no  one  but  the  state  can  raise  the  question 
of  collusion,  if  any,  between  Paschal  and 
Nations.  The  court  submitted  no  issue  in 
that  respect  If,  as  appellants  assert,  collu- 
sion was  injected  by  the  definitions  of  "ac- 
tual settler*'  and  "continuous  residence," 
then  such  error  arose  in  the  charge,  and  by 
their  failure  to  object  to  the  definitions  ap- 
pellants waived  the  same. 

Upon  the  views  expressed  we  are  of  opin- 
ion that  none  of  the  contentions  made  by  ap- 
pellants in  their  original  brief  or  their  mo- 
tion   for   r^earing    are   well    taken.     We 
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therefore  adhere  to  the  order  ot  affirmance 
and  overrule  the  motion. 

If  appellants  desire  to  file  a  second  mo- 
tion for  rehearing,  15  days  are  granted  In 
which  same  may  be  flled. 


JEFF  BI^ND7.UMBER  &  BUILDING  CO. 
T.  GALVESTON,  H.  &  S.  A.  R.  CO. 

(No.  479.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Apra   28,    1019.     On    Rehearing, 

May   7,    1919.) 

1.  Mardakub  <&=>151(2)  —  CoMPEixiNO  Res- 
toration or  Railroad  Tback— Neckssabt 
Parties. 

Where  a  railroad,  with  pormission  of  the 
authorities,  the  Railroad  Commission  and  the 
Attorney  General,  abandoned  a  portion  of  its 
track,  and  sold  its  right  of  way  to  a  company, 
which  sold  to  residents  of  the  city,  who  built 
thereon,  a  company  aggrieved  by  the  abandon- 
ment cannot  secure  mandamus  to  compel  re- 
placement without  making  the  city  and  present 
holders  of  the  title  to  the  abandoned  right  of 
way  parties  to  the  suit. 

2.  Raiuioads  «=»67  —  Adandonicint  of 
UioHT  of  Way— Ratification  bt  Leqis- 

tATURE. 

The  Legislature,  by  Acts  35th  I^g.  (4th  Call- 
ed Soss.)  c.  27,  g  4,  could  ratify  effectually  an 
abandonment  and  relocation  by  a  railroad  of  a 
portion  of  its  main  line  tracks. 

Appeal  from  District  C!ourt,  Harris  Coun- 
ty ;  Ohas.  B.  Ashe,  Judge. 

Suit  for  mandamus  by  the  JeS  Bland  Lum- 
t»er  &  Building  Company  against  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railroad 
Compony.  From  Judgment  denying  the  writ, 
plaintiff  appeals.    Affirmed. 

Hardway  &  Cathey,  of  Houston,  for  appel- 
lant 

B.  B.  P.  &  G.  Means  and  McMeans,  Garri- 
son &  Pollard,  all  of  Houston,  for  appellee. 

WALKER,  J.  In  this  snlt  appellant  sought 
a  mandamus  commanding  the  defendant  to 
rebuild  a  portion  of  its  railroad  track  which 
It  had  torn  up  and  the  right  of  way  of  which 
had  been  sold.  TlUs  prayer  was  denied  oy 
the  trial  court,  and  from  this  judgment  appel- 
lant has  appealed. 

In  its  second  amended  original  petition, 
filed  on  the  llith  day  of  July,  1917,  the  plain- 
tiff (appellant)  alleged  that  It  and  the  do- 
feiidant  were  corporations  duly  Incorporated 
under  tlie  laws  of  Texas,  and  that  it  is  the 
owner  of  certain  property  situated  in  the 
McGregor-Blodgett  addition  to  the  city  of 
Houston,  and  was  such  owner  prior  to  tiie 
16th  day  of  July,  1915;    that  prior  to  the 


Ifltfa  of  July,  1915,  the  main  line  track  of 
defendant  railway  company  adjoined  this 
plaintiff's  property,  and  passed  by  and  In 
close  proximity  to  plalntitTs  lumber  yard; 
that  plaintiff  used  this  property  for  the  pur- 
pose of  conducting  a  lumber  yard  and  bouglit 
most  of  its  lumber  from  Eastern  Texas  and 
Western  Louisiana,  and  that  the  defendant 
had  branch  lines  or  connecting  lines  se'rvlnig 
this  pine  belt;  that  the  San  Antonio  &  Ar- 
ansas Pass  main  line  track  also  adjoins 
plaintiff's  propertj',  but  that  no  branch  of  this 
system  extends  into  the  pine  belt ;  that  plain- 
tiff continuously  shipped  a  large  uumber  of 
cars  over  the  main  line  of  defendant,  and 
that  it  would  suffer  great  loss  if  deprived  of 
this  service;  that  defendant  maintained  a 
depot  in  close  proximity  to  plaintiff's  prop- 
erty at  Blodgett,  and  had  maintained  the 
same  for  many  years  prior  to  July,  1915; 
that,  relying  on  the  permanency  of  the  loca- 
tion of  defendant's  main  line  and  the  Im- 
provements placed  thereon  by  It  at  Blodgett, 
plaintiff  had  expended  attout  $25,000  in  buy- 
ing property  and  improving  the  lot  adjacent 
to  the  depot  and  defendant's  main  line  track ; 
that  on  or  about  the  16th  day  of  July,  1915, 
the  defendant  tore  up  and  abandoned  a  por- 
tion of  its  main  line  track  from  Blodgett  to 
(Thaney  Junction ;  that  plaintiff  objected  and 
protested  against  the  defendant  tearing  up 
and  abandoning  its  track ;  that  defendant  Is 
now  supplying  plalntifTs  competitors  the 
same  service  formerly  received  by  it,  greatly 
to  plaintiff's  damage;  that.  If  defendant  is 
permitted  to  tear  up  its  track  and  is  noit  re- 
quired to  rebuild  the  same,  it  will  suffer 
irreparable  injury,  and  it  will  leave  plaintiff 
without  railroad  connection,  and  without  rail- 
road service  to  its  Industries  by  the  defend- 
ant, and  with  no  railroad  connection  except 
the  8.  A.  &  A.  P.,  which  does  not  serve  the 
timber  belt,  and  that  Uie  S.  A.  &  A.  P.  is  try- 
ing to  abandon  its  track  adjoining  plaintiff's 
property ;  that  many  years  before  the  Institu- 
tion of  this  suit  the  defendant  and  H.  F. 
McGregor,  who  at  that  time  owned  the  lands 
around  Blodgett,  entered  Into  a  contract,  by 
the  terms  of  which  defendant  was  to  build 
the  depot  at  Blodgett  and  the  other  improve- 
ments; and  that  this  contract  was  made  for 
the  beuetit  of  those  who  bought  property  in 
the  Blodgett  addition,  and  by  virtue  of  its 
purchase  of  Block  No.  2  of  the  Blodgett  addi- 
tion that  it  had  vested  rights  In  said  contract, 
and  In  the  maintenance  and  operation  of  said 
main  line  track  and  switch  connections  oud 
service  over  said  switches  and  industrial 
track,  and  In  tlie  maintenance  of  a  depot, 
plaintiff's  prayer  being  as  follows: 

"Wliercfore,  promises  considered,  this  plain- 
tiff prays  that  this  honorable  court  issue  its 
mandamus  commanding  and  compelling  the  de- 
fendant railroad  company  herein  to  rebuild, 
maintain,  and  operate  that  portion  of  its  main 
line  heretofore  abandoned  and  to  connect  witli 


«s»For  other  cases  see  same  topic  Rnd  KEY-NUMBER  In  all  Key-Nomberad  DIftcsta  and  Indexes 


Digitized  by 


Google 


Tex.)    JEFF  BLAKD  LUMBER  A  BLP9.  00.  r.  OALVESTQlf.  H.  &  6.  A.  R.  CO.  •     761 

<JW  S.W.) 

said  terminal  tiaclc«,-Bide  tracks,  and  indostrial 


spur  tracli  and  to  furnish  tliis  plaintiff  serTJce 
required  of  it  heretofore,  and  to  maintain  a 
passenger  depot  as  per  its  said  contract,  and 
that  upon  final  hearing  hereof  a  perpetual  In- 
jnnction  be  issued  restraining  the  defendant 
from  hereafter  abandoning  such  portion  of  its 
main  line  or  passenger  depot  and  from  severing 
Its  connectkms  with  said  side  tracks,  spur 
tracks,  and  public  unloading  tsacka,  and  from 
refusing  to  give  to  plaintifC  such  general  service 
as  herein  prayed  for.  Plaintiff  further  prays 
for  costs  and  for  all  general  and  special  relief, 
in  law  and  in  equity,  to  which  it  is  entitled  by 
Tirtne  of  the  premises." 

To  this  the  defendant  answered  by  general 
demurrer  and  spedal  exceptton  and  general 
denial,  and  farther  by  special  pleas,  as  fol- 
lows: Tbat  slnee  November  IS,  1014,  Its 
freight  trains  were  not  operated  orer  that 
portion  of  Its  line  as  It  existed  prior  to  July 
16,  1916,  in  the  vicinity  of  plalntUTs  premis- 
es ;  that  before  abandoning  Its  depot  at  Blod- 
gett  and  before  removing  Its  track,  It  was  ad- 
vised by  the  Railroad  Commission  of  Texas, 
on  authority  of  the  Attorney  Oeneral,  that 
there  was  no  l^^l  objection  to  the  railroad 
company  relocating  a  portion  of  Its  line; 
tbat  after  receiving  this  advice  the  depot  was 
abandoned  and  the  track  removed;  that 
afterwards,  under  authority  of  section  4,  c. 
27,  of  the  Acta  of  tbe  Fourth  CaUed  Session 
of  the  Thirty-Fifth  Legislature,  the  Railroad 
Commission  entered  an  order  ratifying  and 
eonflrraing  the  actions  of  the  defendant  In 
abandoning  Its  track  and  depot ;  that,  after 
abandoning  tbe  trade,  It  sold  Its  right  of  way 
to  the  Houston  Land  Corporation,  and  it  had 
resold  the  same  to  citizens  of  Montrose,  who 
had  built  on  It  very  valuable,  costly,  and 
beautiful  residences;  that  the  streets  in 
Montrose  addition  were  replatted  after  this 
sale,  and  the  city  of  Houston  recognised  the 
change  In  tbe  streets ;  tbat,  after  removal  of 
tbe  track,  the  city  council  had  passed  on  ordi- 
nance forbidding  and  prohibiting  the  laying 
of  railroad  tracks  in  that  section  of  the 
city. 

Tbe  record  does  not  show  when  plaintiff's 
original  petition  was  filed,  but,  so  far  as  we 
can  determine,  it  must  have  been  filed  in 
July  or  August,  1915.  The  original  suit  by 
plaintiff  was  for  an  Injunction  restraining 
tbe  defendant  from  abandoning  this  depot 
and  removing  its  tracks.  This  Injunction  was 
denied  on  August  18,  1915.  No  further  ac- 
tion seems  to  have  been  taken  by  appellant  in 
the  prosecution  of  its  suit  until  the  filing  of 
Its  second  amended  original  petition  on  the 
12tb  of  July,  1917,  followed  by  a  trial  of  this 
case  on  March  5, 191S.  The  sale  of  the  right 
of  way  by  defendant  and  tbe  passage  of 
tbe  ordinance  by  the  city  of  Houston  and  the 
veplatting  of  tbe  Montrose  addition  all  occur- 
red before  tbe  filing  of  the  petition  asking 
tor  mandamus.  This  case  was  submitted  to 
the  court  on  an  agreed  statement  of  facts, 
and  there  )s  nothing  in  the  record  showing 


that  tbe  present  holders  of  the  right  of  way. 
had  any  notice,  actual  or  constructiTe,  of  the 
pendency  of  this  suit  at  the  time  they  bougbt 
this  property. 

The  following  brief  statement  of  the  facts 
is  taken  from  appellee's  brief: 

Years  ago  the  Galveston,  Harrisburg  &  San 
Antonio  Railroad  was  built  from  Harrisburg, 
In  Harris  county.  In  a  westerly  direction,  to 
San  Antonio,  and  later  was  extended  to  El 
Paso.  As  first  constructed.  It  did  not  enter 
the  city  ot  Houston,  but  afterwards,  more' 
than  30  years  ago.  It  was  extended  Into  Hous- 
ton by  a  line  which  left  the  main  line  a  few 
miles  west  of  Harrisburg,  at  a  station  called 
Stella,  thence  running  In  a  northeasterly 
direction  to  the  Houston  &  Texas  Central 
Railroad,  with  which  It  formed  a  Junction  at 
a  station  called  Chaney  Junction.  By  this 
construction  trains  on  the  main  line  would 
reach  the  Grand  Central  Depot,  by  leaving 
the  main  line  at  Stella,  thence  over  the  cut- 
off to  Chaney  Junction,  and  thence  over  the 
tracks  of  the  Houston  &  Texas  Central  to  tbe 
Grand  Central  Depot  At  tbe  time  of  tbe 
construction  of  this  short  track,  which  may 
be  called  Stella-Chaney  cut-off,  the  land 
through  and  over  which  it  was  built  was  out 
in  the  country,  and  sparsely  settled.  Wheth- 
er it  was  then  In  the  city  limits  of  Houston 
the  record  does  not  show.  In  the  course  of 
time  a  greater  portion  of  the  land  traversed 
by  the  cut-oS  becamey  if  it  was  not  before,  a 
part  of  the  dty  of  Houston.  Additions  to  the 
city  were  laid  in  lots,  blocks,  and  streets, 
houses  were  built,  and  the  streets  laid  out 
and  graded  across  the  railroad's  right  of 
way  and  track,  the  track  being  elevated 
through  Montrose  addition  to  the  height  of 
about  four  or  five  feet  above  tbe  level  of  the 
surroundbig  country,  and  In  the  course  ot 
time  lands  that  were  waste  or  only  agricul- 
tural lauds  became  densely  populated  por- 
tions of  the  dty  of  Houston.  One  of  these 
additions  was  Montrose,  which  grew  and 
flourished,  as  the  proverbial  green  bay  tree, 
another  was,  Blodgett,  another  was  McGreg- 
or's, and  another  was  tbe  James  Bute  addi- 
tion, through  all  of  which  the  cut-off  ran. 
Then  additions  west  of  the  railroad  were 
laid  out,  among  which  were  Rossmoyne, 
Hyde  Park,  and  Fltze;  and  the  tide  of  popu- 
latlon  flowed  steadily  in  the  direction  of 
those  additions  untU  a  large  proportion  of  tbe 
city's  population  lived  therein.  In.  the  mean- 
time, as  railroad  traffic  became  heavier,  and 
longer  and  more  numerous  trains  over  the 
cut-oS  and  througb  said  additions  became  a 
serious  menace  to  the  lives  and  comfort  of 
the  people  who  lived  therein,  or  who  had  to 
cross  the  track,  as  well  as  those  traveling  as 
passeigers  upon  the  railroad,  asd  those  en- 
gaged In  operating  it,  the  high  roadbed  seri- 
ously interfered  with  proper  dralnsge,  and 
the  expeditious  and  eflldent  handling  of 
trains  was  retarded  and.  hampered  by  reason. 
i  of  city  ordinances,  which  prescribed  &,spe«d 
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limit  of  trains  to  six  miles  per  hour.  It  was 
these  conditions,  which  had  become  next  to 
intolerable,  that  confronted  the  people  and 
the  railroad  company  prior  to  July  16,  1915. 
Relief  was  demanded  by  the  people,  and  the 
necessity  for  It  was  recognized  by  the  rail- 
road company.  Prior  to  said  date  the  rail- 
road comimny  had  constructed  another  cut- 
off from  its  main  line  to  the  Grand  Central 
Depot,  beginning  at  West  Junction,  some  two 
miles  west  of  Stella,  thence  running  in  the 
general  direction  of  northeast  to  the  station 
of  Eureka,  some  two  miles  west  of  Chane^, 
where  it  formed  a  junction  with  the  Houston 
&  Texas  Central  Railroad,  and  it  reached  the 
Grand  Central  Depot  with  Its  trains  by  leav- 
ing its  main  line  at  West;  thence  over  the 
cut-off  to  Eureka;  thence  over  the  Houston 
&  Texas  Central  tracks  to  the  depot.  After- 
wards the  defendant  purchased  a  portion  of 
the  Houston  &  Texas  Central  Railroad's  right 
of  Way  from  Eureka  to  the  Grand  Central 
Depot,  constructed  its  own  railroad  thereon, 
and  now  operates  its  trains  on  Its  own  tracks 
from  West  Junction  to  said  depot  The 
greater  part  of  the  track  from  West  to  Eu- 
reka was  entirely  outside  the  city  limits,  and 
crossed  no  city  streets,  and  was  not  subject 
to  the  city  speed  limits,  and  while  the  dis- 
tance was  greater,  trains,  because  unhamper- 
ed by  speed  restrictions  and  street  crossings, 
made  better  time  than  on  the  former  cut-off, 
without  the  hazards  and  dangers  of  opera- 
tion. 

In  November,  1914,  the  defendant,  by  per- 
mission of  the  Railroad  Commission  of  Texas, 
ceased  to  operate  freight  trains  over  the 
Stella-Chaney  cut-off  through  Blodgett  and 
Montrose  additions,  and  abandoned  and  re- 
moved its  depot  building  at  Blodgett,  in  the 
Blodgett  addition.  The  abandonment  of  this 
depot  was  subsequent  to  an  order  of  the  Rail- 
road Commission  of  Texas  dated  February 
26, 1912,  amending  Its  mileage  table,  whereby 
the  station  of  Blodgett  was  eliminated  from 
Its  mileage  table. 

On  or  about  July  16,  1915,  the  defendant 
ceased  to  operate  passenger  trains  on  the 
Stella-Chancy  cut-off,  and  thereafter  all 
traffic  was  carried  on  over  the  West-Eureka 
cut-off.  Thereafter  that  portion  of  the  track 
on  the  Stella-Chaney  cut-off  from  the  inter- 
section with  the  San  Antonio  &  Aransas  Pass 
Railway,  near  Main  street,  through  Montrose 
addition,  a  distance  of  approximately  two 
miles,  was  taken  up,  and  that  portion  of  its 
roadbed  and  right  of  way  was  abandoned  by 
the  defendant ;  the  portion  so  abandoned  be- 
ing within  the  city  limits  of  the  city  of  Hous- 
ton, and  including  the  former  station  of 
Blodgett 

On  July  16,  1915,  after  the  defendant  had 
begun  to  move  the  track  from  the  Stella- 
Chaney  cut-off,  the  J.  B.  Farthing  Lumber 
Company  applied  to  the  courts  for  an  injunc- 
tion to  prevent  the  defendant  from  further 
removlag  the  track,  whereupon  the  defendant 


agreed  to  discontinue,  and  It  did  discontinne, 
removing  any  further  part  thereof  until  the 
suit  for  injunction  could  be  heard  on  Its 
merits,  but  said  suit  was  dismissed  on  July 
23,  1915,  whereupon  plaintiff  filed  tills  suit, 
praying  for  a  temporary  injunction  against 
the  further  removal  of  the  said  track  and 
for  mandamus  to  compel  the  rebuilding  of 
that  part  already  removed,  whereupon  de- 
fendant again  discontinued  the  removal  of 
said  track  until  the  temporary  injunction,  aft- 
er a  hearing,  was  refused,  on  August  3,  1915, 
when  the  defendant  removed  the  balance  of 
its  track  through  Montrose  addition. 

On  or  about  the  81st  day  of  October,  1916, 
the  RaUroad  Commission  of  Texas,  upon  the 
written  application  of  the  defendant,  author- 
ized defendant  to  take  up  and  abandon  that 
portion  of  its  railroad  track  beginning  at  a 
point  near  Blodgett,  and  extending  through 
Montrose  addition,  and  to  relocate  its  line  by 
way  of  the  West-Eureka  cut-off.  Prior  to 
that  time  the  defendant  tiad  torn  up  and 
abandoned  said  line  through  Mont3x>se  addi- 
tion upon  being  advised  by  the  Railroad  Com- 
mission that  there  was  no  legal  objection  to 
its  doing  so,  and  it  was  in  accordance  with 
said  instructions  that  the  defendant,  prior  to 
the  issuance  of  the  written  authority  hereto- 
fore referred  to,  bad  abandoned  said  line. 
The  Railroad  Commission,  in  so  advising  the 
defendant  that  it  had  the  right  to  abandon  its 
station  at  Blodgett  and  to  remove  its  tracks 
through  Montrose  addition,  acted  upon  the 
advice  of  the  Attorney  General  to  the  effect 
that  there  was  no  legal  objection  thereto. 

After  the  abandonment  of  the  road  from 
Blodgett  north  throus^  Montrooe  addition, 
the  defendant  sold  and  conveyed  to  tjhe  Hone- 
ton  Land  Corporation,  the  owner  of  the  liont* 
rose  addition,  all  of  its  roadbed  and  right  of 
way  through  said  addition.  Ux)on  acquiring 
the  title  thereto,  the  Houston  Land  Corpora- 
tion replatted  said  addition,  closed  certain  of 
the  streets  then  existing  therein,  and  opened 
additional  streets  through  and  over  the  right 
of  way  of  the  abandoned  roadbed,  and  there- 
after petitioned  the  city  commission  of  the 
city  of  Houston  for  permission  to  close  cer- 
tain other  streets  in  said  addition,  and  to 
open  up  additional  ones,  across  the  said 
abandoned  roadbed  and  right  of  way,  which, 
the  city  granted,  and  thereafter,  after  said 
additional  streets  had  been  opened  and  grad- 
ed, formally  dedicated  the  same  to  the  city, 
and  the  same  constituted  and  now  constitute 
public  streets  in  said  city. 

Since  the  abandonment  of  said  roadbed  and 
right  of  way  and  the  removal  of  said  track 
by  defendant,  and  the  dedication  of  said 
streets  to  public  use,  and  the  acceptance 
thereof  by  the  city,  and  after  incorporating 
said  right  of  way  and  roadbed  into  lots, 
blocks,  and  streets,  the  Houston  Land  Cor- 
poration sold  to  various  and  sundry  parties — 
some  12  or  15,  or  more,  in  number— portions 
of  said  right  of  way  and  roadbed,  and  some 
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and  eoetly  bouses  upon  said  right  of  way  and 
roadbed,  and  same  are  now  being  occupied  aa 
residences. 

Appellant  assigns  the  following  proposi- 
tions: 

(1)  A  railroad  company,  after  baring  con- 
structed and  operated  a  main  line  track,  canr 
not  legally  abandon  or  remove  any  part  of 
said  track.  - 

(2)  A  railroad  company,  after  having  once 
designated  Its  route  and  depot  grounds,  and 
after  having  constructed  its  track  along  said 
route  and  operated  its  trains  thereover,  can- 
not legally  change  said  route. 

(8)  The  defendant,  having  abandoned  and 
removed  its  track  without  authority  In  law, 
should,  upon  application  of  appellant  for 
mandamus  to  compel  the  restoration  of  said 
abandoned  and  removed  track,  be  compelled 
to  restore  the  same. 

As,  on  the  facts  In  this  record,  we  must 
affirm  this  case  on  appellee's  Independent 
propositions,  we  will  not  discuss  am)ellaDt'8 
assignments. 

[1]  The  first  Independent  proposition  of  ap- 
pellee Is  as  follows: 

"The  court  properly  refused  to  grant  the  per- 
emptory writ  of  maiklamas  sought  by  appellant 
to  compel  the  defendant  to  rebuild  and  operate 
its  railroads  from  Blod^ett  northeastwardly 
through  Montrose  addition  after  the  track  had 
been  removed  and  the  road  abandoned,  for  the 
reason  that  it  is  shown  by  the  pleadings  of  the 
defendant  and  the  undispoted  proof  that  neces- 
sary parties  whose  interest  would  have  been  af- 
fected by  a  judgment  compelling  the  restoration 
and  operation  of  the  railroad  were  not  parties 
to  th«  suit" 

No  contention  Is  made  by  appellant  that 
the  present  holders  of  this  right  of  way 
bought  the  same  with  notice  of  the  pendency 
of  this  suit.  Its  position  is  that  the  railroad 
company  had  no  authority  in  law  to  sell  thla 
right  of  way;  that  .the  holders  of  this  right 
'  of  way,  by  their  chain  of  title,  were  advis^ 
of  the  history  of  the  proi)erty,  and  In  law 
they  are  no  more  than  naked  trespassers,  so 
far  as  the  rights  of  the  public  are  concerned, 
and  for  that  reason  they  are  neither  neces- 
sary nor  proper  parties  to  this  suit,  and  that, 
without  regard  to  their  rights  and  interest, 
a  mandamus  should  Issue  compelling  the  rail- 
road company  to  restore  Its  track.  This  prop- 
osition has  been  before  our  courts  many 
times.  See  City  of  Austin  v.  Cahlll,  90  Tex. 
189,  88  S.  W.  542,  89  S.  W.  552 ;  Chappell  v. 
Rogan,  94  Tex.  492,  62  8.  W.  539;  Jefferson 
V.  McFaddin,  178  S.  W.  717;  Fain  v.  McCain, 
199  S.  W.  800;  SlddaU  v.  Hudson,  201  S.  W. 
1030. 

In  the  last  case  above  cited  Judge  Graves 
said: 

"It  baa  been  a  number  of  times  held  by  our 

Supreme  Court  that  upon  an  application  for 

mandamus  all  known  parties  at  interest  should 

be  samnumod  to  come  in  and  defatd  their  ln-> 
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terests,  and  that  third  persons  claiming  an  ad- 
verse interest,  or  that  a  conflict  exists,  in  tiie 
subject-matter  must  be  joined  as  respondents 
without  regard  to  the  validity  of  their  claims"— 
citing  a  large  number  of  cases,  all  of  which 
fully  sustain  the  rule  announced  by  him. 

Without  the  city  of  Houston  and  the  pres- 
ent holders  of  the  title  to  the  old  right  of  way 
being  parties  to  this  suit,  this  defendant  w£s 
not  in  position  to  obey  a  mandatory  order 
from  the  district  court.  All  the  necessary 
parties  not  being  before  the  court,  a  man- 
damus was  properly  refused. 

[2]  If  It  be  conceded  that  the  abandon- 
ment of  the  depot  at  Blodgett,  the  removal  of 
the  track,  and  the  sale  of  the  right  of  way 
were  unauthorized  and  Illegal  at  the  time 
these  things  were  done,  yet  the  Legislature 
subsequently  validated  these  acts  of  the 
defendant  by  section  4.  c.  27,  Acts  of  the 
Fourth  Called  Session  of  the  Thirty-Fifth 
Legislature,  which  Is  as  follows: 

"All  changes,  relocations  and  abandonments  ot 
parts  of  their  lines  by  raib-oad  corporations  or 
receivers  of  any  railroad  in  or  adjacent  to  any 
city  having  a  population  according  to  the  Unit- 
ed States  census  of  50,000  inhabitants  or  over, 
heretofore  made  with  the  permission  of  the 
Railroad  Commission  of  Texas  or  authorized 
by  its -written  order,  are  hereby  validated  and 
made  leeal  as  fully  'as  if  made  under  the  pro- 
visionif  of  tills  act,  and  such  permission  or  writ- 
ten order  of  the  Railroad  Commission  of  this 
state,  given  prior  hereto,  shall  be  full  power 
and  authority  to  a  railroad  corporation  or  re- 
ceivers of  any  railroad  to  make  such  change, 
relocation  or  abandonment  of  parts  of  its  line; 
providing  that  this  aet  shall  not  affect  any 
right  or  rights  for  damages  that  any  person, 
firm  or  corporation  may  now  have,  may  have 
had  or  may  have  in  the  future  for  damages  caus- 
ed by  any  such  removal,  change  or  abandon- 
ment" 

After  the  passage  of  this  act,  the  Railroa4 
Commission  entered  the  following  order: 

"(1)  That  said  company  has  acted  in  good 
faith  and  under  the  authority  of  the  Railroad 
Commission  of  Texas,  and  the  statutes  as  it 
understood  them,  in  the  abandonment  of  the  sta- 
tion of  Blodgett  and  in  the  relocation  of  its 
tracks  within  the  city  of  Houston,  as  shown 
by  said  petition. 

"(2)  That  it  was  and  is  and  will  be  to. the 
public  interest  that  said  station  be  permanent- 
ly abandoned  and  the  said  tracks  be  permanent- 
ly relocated  as  directed  in  said  application. 

"It  is  tlierefore  considered,  ordered,  adjudg- 
ed, and  decreed  that  the  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company  be 
and  it  is  hereby  granted  authority  permanently 
to  abandon  said  station,  and  to  relocate  its  said 
tracks  within  said  city  as  directed  in  said  ap- 
plication, and  that  its  prior  acts  in  the  aban- 
donment of  said  station  and  relocation  ot  said 
tracks  be  and  the  same  are  hereby  ratified  and 
approved  by  the  Railroad  Commission  of 
Texas." 

There  Is  no  constitutional  objection  to  an 
act  of  the  Legislature  authorizing  a  railroad 
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company  to  change  the  location  of  Its  mala 
line  tracks  on  the  facts  in  this  record,  and 
what  the  Legislature  coald  lawfully  have 
authorized  before  the  tracks  were  removed  it 
could  ratify  afterwards,  as  was  done  In  this 
case.  Thompson  v.  County  of  Lee,  3  Wall. 
327,  18  L.  Ed.  1T7;  Morris  v.  State,  «2  Tex. 
729,  739;  Nolan  County  v.  State,  83  Tex.  199, 
17  S.  W.  823 ;  Haynes  v.  State,  44  Tex.  Civ. 
App.  492,  99  S.  W.  405 ;  Cooley's  Const  Llm. 
(7th  Ed.)  541. 

Elnding  no  error  in  this  record,  this  case  is 
affirmed. 

On  Rehearing. 

We  find  that  we  were  in  error  in  our  origi- 
nal opinion  in  saying  that  the  order  of  the 
Railroad  Commission  was  entered  after  the 
validating  act  was  passed.  This  order  was  en- 
tered on  the  31st  day  of  October,  1916.  in  all 
other  respects  the  motion  for  rehearing  is 
overruled. 


TRIPPLBTT  V.  HENDRICKS.    (No.  968.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
May  22,  1919.) 

1.  GARItlBHMKNT  €=»7  —  DOBIiANT  JUDO- 
MENT. 

A  dormant  judgment — one  not  kept  aKve  by 
issuance  of  execution— will  support  a  writ  of 
garnishment. 

2.  Replevin  €=3125  —  Judouent  Aoainst 
SuBETY— Notice. 

Judgment  against  sureties  on  a  replevin 
bond  follows  as  a  matter  of  law,  without  notice 
to  them,  after  judgment  against  their  principal, 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
269. 

3.  JuDOUENT  €=>504(3)  —  Collatebai.  At- 
tack —  Pboceedings  on  Application  fob 
Wbit  of  Gabnishment. 

The  question  of  whether  a  judgment  should 
have  been  for  the  amount  of  a  replevin  bond  or 
for  the  value  of  the  property  replevied  cannot 
be  raised  on  collateral  attack  by  surety,  on  ap- 
plication by  plaintiff  after  judgment  for  a  writ 
of  garnishment  * 

4.  Seqtjestbation  «=»16  —  Replevin  — 
Judgment. 

The  defendant  and  sureties  in  sequestration 
should  have  the  privilege  of  returning  the  prop- 
erty, unless  it  is  shown  the  property  has  been 
disposed  of,  or  cannot  be  produced. 

5.  Seqtjestbation  ©=920  —  Damages  — 
Amount— Pleading. 

In  a  replevin  action,  plaintiff  was  not  lim- 
ited to  the  value  alleged;  tlie  market  value  at 
the  time  of  trial  being  the  measure  of  damages. 

6.  Evidence  «=»43(2)  —  Judicial  Noiicb  — 
Garnishment  ®=5»162— Burden  of  Proof 
— ScBSiSTiNO  and  Unsatisfied  Judgment. 

Where  application  for  writ  of  garnishment 
is  filed  at  the  same  time  as  the  main  suit  or 


prior  to  final  judgment,  it  is  ancillary  to  and 
part  of  the  main  suit  and  the  court  will  take 
judicial  knowledge  of  the  proceedings  in  the 
main  suit  and  consider  them  together ;  but 
where  the  original  suit  is  terminated,  at  the 
time  of  the  institution  of  the  garnishment  pro- 
ceedings, and  by  the  petition  the  judgment  is 
set  up  as  the  basis  for  a  valid  writ,  and  de- 
fendant joins  issue  by  denying  the  existence  of 
a  judgment  the  court  is  not  authorined  to  en- 
ter judgment  without  proof  of  a  valid,  subsist- 
ing, and  unsatisfied  judgment 

7.  Oabnibrment  «=>88  —  Appucatiom  fob 
Wbit— Special  Exckptiors— Contbadicto- 
BT  Allegations. 

A  special  exception  to  part  of  aa  applica* 
tion  for  a  writ  of  garnishment  alleging  that 
"said  judgment  is  still  in  force  and  satisfied," 
should  have  been  sustained  upon  the  ground 
that  the  allegations  were  contradictory. 

8.  SEQT7B8TBATION     «a»20  —  RiPLBTIIf  BOND 

—Taxation  of  Cobtb  AaAiNSi  Subett. 
The  court  cannot  render  judgment  against 
a  surety  on  bond  in  replevin  to  secure  peases- 
sion  of  sequestered  property  for  the  costs  of 
the  suit  but  the  judgment  creditor  is  entitled 
to  recover  as  against  the  surety  such  costs  as 
may  be  incurred  in  proper  proceedings  to  col- 
lect the  judgment 

Error  from  Eastland  County  Court ;  Cyrus 
B,  Frost,  Judge. 

Application  by  S.  F.  Hendricks  for  writ  of 
garnishment  against  the  Citizens'  National 
Bank  of  Cisco,  in  which  J.  W.  Tripplett  Inter- 
vened. From  an  adverse  Judgment,  the  In- 
tervener brings  error.  Reversed  and  re^ 
manded. 

J.  B.  Stubblefleld,  of  Eastland,  for  plainttS 
In  error. 

Allen  Dabney  and  Scott  ft  Brelsford,  all  of 
Eastland,  for  defendant  in  error. 

HABPER,  C.  J.  Hendricks  brought  salt  In 
the  justice  court  against  George  Herring  and 
J.  M.  Curtis  for  a  bay  mare,  and  alleged  her 
value  to  be  $75 ;  sued  out  writ  of  sequestra- 
tion, and  by  virtue  of  the  writ  the  constable 
took  possession  thereof.  Curtis  executed  a 
replevin  bond  with  J.  M.  Tripplett  (appellant 
here)  and  others  as  sureties,  and  retained 
possession.  On  March  20,  1911,  the  justice 
court  entered  Its  judgment  for  the  plalntiH 
"that  he  recover  the  mare." 

Prom  this  judgment  Curtis  appealed  to  the 
county  court,  Eastland  county.  On  March 
15,  1917,  Hendricks,  appellee  here,  filed  in 
said  county  court  affidavit  for  writ  of  gar- 
nishment against  Citizens*  National  Bank  of 
Cisco,  wherein  it  Is  alleged  that  he,  on  March 
20,  1912,  recovered  a  Judgment  against  J.  M. 
Curtis  and  George  Herring  as  principals  and 
J.  W.  Tripplett  et  al.,  sureties  on  defendant's 
replevy  bond  for  the  sum  of  11-40,  "which 
said  Judgment  is  still  in  force  and  satisfled." 
Then   follow   other  allegations   required   by 
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the  statute,  and  pmya  for  writ  of  gamlsh- 
ment  againat  said  bank.  The  writ  issued  and 
tlie  bank  answered  that  it  bad  in  its  hands 
$288  belonging  to  said  Tripplett. 

Tripplett  Intervened  In  tbe  snit  and  filed 
general  demurrer  and  special  exception  to 
tl>e  effect  tliat  tbe  affidavit  for  garnishment 
shows  that  tbe  Judgment  nad  been  satlsfled, 
and  general  denial,  and  specially  pleaded  : 

"That  the  judgment  [which  is  the  basis  for 
the  writ]  was  rendered  against  him  without  no- 
tice to  him  and  without  his  being  a  party  to 
the  suit;  therefore,  in  so  far  as  it  adjudged 
costs  against  him,  it  is  null  and  void. 

"(2)  That  it  is  nuU  and  void  because  it  hav- 
ing arisen  in  the  justice  court  upon  a  petition 
to  recover  a  horse,  and  nothing  else,  of  the  al- 
leged value  of'  $75.  and  judgment  then  entered 
for  the  horse,  and  not  for  its  value,  and  Curtis 
having  appealed  to  the  county  court  from  said 
judgment,  and  that  the  issue  of  the  ownership 
of  the  horse  has  not  yet  been  determinecl,  there- 
fore it  is  not  a  final  judgment. 

"(3)  That  the  county  court  was  without  juris- 
diction to  render  a  judgment  for  more  than  $75, 
the  alleged  value  of  the  horse." 

The  plaintiff  filed  special  exception  to  the 
answer  next  above,  which  was  sustained. 
Tripplett  replevied  tbe  money  in  bank  by 
filing  bond. 

Tried  without  a  Jury,  and  judgment  Ten- 
dered against  Tripplett  for  tbe  whole  amount 
of  the  funds,  $288,  and  for  costs  of  the  gar- 
nishment proceedings  from  which  tbe  case 
was  taken  by  writ  of  error  to  the  Court  of 
Civil  Appeals  of  Second  district  and  trans- 
ferred by  tbe  Suiveme  Court  of  ttds  district 
for  review. 

Opinion. 

[1]  Tne  first  question  is,  Was  the  applica- 
tion and  affidavit  for  writ  of  garnishment 
sufficient  upon  general  demurrer  because 
there  was  no  allegation  that  the  judgment 
had  been  kept  alive  by  issuance  of  execution? 
Appellant  dtes  Friedman  v.  Early  Grocery 
Co.,  22  Tex.  av.  App.  285,  54  S.  W.  278,  in 
support  of  his  contention.  Notwithstanding 
these  decisions,  we  think  a  dormant  judg- 
ment will  support  the  writ.  Citizens'  Bank 
&  Trust  Co.  V.  Kogers,  170  S.  W.  258,  and 
cases  tliere  cited. 

Again,  it  is  urged  that  the  court  erred  in 
sustaining  an  exception  to  the  defendant's 
answer  above  quoted,  upon  the  ground  that 
the  facts  alleged,  if  proved,  would  establish 
that  the  judgment  was  void.  The  matters 
alleged,  if  proved,  would  not  render  the  judg- 
ment void. 

fU  Take  the  first  plea,  that  the  Judgment 
was  rendered  against  blm  without  notice; 
Judgment  against  the  sureties  on  replevin 
bond  follows  as  a  matter  of  law  without  no- 
tice to  them,  after  judgment  against  their 
principal.  Article  269,  Vernon's  Snyles'  Tex- 
as Civil  Statutes;  Cabell  v.  Floyd,  21  Tex. 
Civ.  App.  135,  50  S.  W.  47a 
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[3]  As  to  the  second,  the  question  of  wlietb- 
er  tlie  jadgment  stiould  have  been  tor  the 
amount  of  tbe  bond  or  for  the  value  of  the 
property  replevied  cannot  be  ntlsed  upon  col- 
lateral attack.  Lester  v.  Qat«wood,  160  S. 
W,  388. 

[4,  S]  True,  the  defendant  and  sureties 
should  have  the  privilege  of  returning  tbe 
property,  unless  it  was  shown  the  property 
had  been  disposed  of  or  could  not  be  produc- 
ed, and  tbe  latter  may  have  been  tbe  reason 
for  entering  the  moneyed  Judgment.  Herrera 
V.  Marquez,  182  S.  W.  1143.  This  could  only 
be  inquired  into  upon  appeal.  And  the  plain- 
tiff was  not  limited  to  the  value  alleged  In 
Justice  court.  The  market  Talue  at  the  time 
of  trial  is  the  test:  Brunson  v.  Bank,' 175  S. 
W.  438. 

Is  the  judgment  supported  by  the  evidence? 
The  proposition  is  that  this  garnishment  pro- 
ceeding is  not  ancillary  to  the  main  suit,  but 
is  based  upon  a  prior  alleged  judgment,  and 
that  since  tbe  defendant  intervener  baa  de- 
nied the  allegations  of  the  petiticm  or  appli- 
cation that  issue  was  Joined,  and  thereupon 
tbe  burden  was  upon  appellee  to  prove  a  val- 
id and  unpaid  Judgment,  and  that  he  has  not 
met  the  burden  of  proof. 

[8]  In  cases  where  the  application  for  the 
writ  of  garnishment  is  filed  at  the  same  time 
as  the  main  suit,  or  prior  to  final  Judgment 
in  the  main  suit,  it  is  ancillary  to  and  a  part 
of  the  main  suit.  Krelfile  v.  Campbell,  S9 
Tex.  104,  33  S.  W.  852,  and  the  court  will 
take  Judicial  Imowledge  of  the  proceedings  in 
the  main  suit  and  consider  them  together. 
Studebaker  Harness  Co.  v.  Oerlacb  Merc.  Co., 
192  S.  W.  546.  But  where,  as  in  this  case, 
the  original  suit  was  terminated  at  the  time 
of  the  Institution  of  the  garnishment  proceed- 
ings, and  by  the  petition  Hie  judgment  is  set 
up  as  the  basis  for  a  valid  writ,  and  defend- 
ant Joins  issue  by  denying  the  existence  of  a 
Judgment,  the  court  is  not  authorized  to  enter 
Judgment  without  proof  of  a  valid,  8ul>Blst- 
Ing,  and  unsatisfied  Judgment.  Kelly  v. 
Glbbs,  84  Tex.  143, 19  S.  W.  380,  563. 

The  statement  of  facts  fails  to  show  that 
the  Judgment  of  the  county  court  relied  upon 
was  Introduced  in  evidence,  nor  does  It  con- 
tain any  evidence  of  it,  and  neither  Is  there 
any  proof  that  if  it  exists  that  it  is  unsatis- 
fied. 

[7]  In  this  connection  tbe  assignment  that 
it  was  error  for  tbe  court  to  overrule  special 
exception  to  that  part  of  the  application 
which  alleges  that  "said  Judgment  is  still  in 
force  and  satisfied"  is  sust.nlned  upon  the 
ground  that  the  allegations  are  contradictory. 

[J]  Again,  it  is  urged  that  the  court  was 
without  authority  to  render  judgment  for  the 
costs.  The  county  court  was  not  authorized 
to  render  judgment  against  Tripplett  ns  a 
surety  for  the  costs  of  that  suit.  Henderson  v. 
Brown,  10  Tex.  Civ.  App.  464,  41  S.  W.  406. 
But  at  this  time  that  judgn^ent  ia  the  basis 
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of  appellee's  daim,  and  the  latter  la  entitled 
to  recorer  such  costs  as  may  be  Incurred  Id 
proper  proceedings  to  collect  his  judgment 
For  the  reasons  assigned,  the  cause  is  re- 
versed and  remanded. 


EOUSS  V.  BRISCOE.     (No.  .6217.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  14,  1919.    Rehearing  Denied  June  11, 

1919.) 

CONTR4.CT8  «=S»189— CONSTBUCTION— AGKEE- 
MENT  TO  ASSUMK  DEBTS— MATTKBa  INCLUD- 
ED— TOBTS. 

Where  a  debtor  executed  a  bill  of  sole  to 
his  creditor,  who  thereupon  agreed  to  assume 
and  settle  all  debts,  the  debtor  is  not  entitled 
to  reimbursement  from  such  creditor  of  a  sum 
paid  by  the  debtor  as  damages  for  fraud;  pay- 
ment of  damages  for  his  torts  not  being  con- 
templated by  the  agreement. 

Appeal  from  District  Ckturt,  Nueces  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Suit  by  B.  B.  Briscoe  against  P.  W.  Rouss. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  Judgment  rendered  for 
defendant. 

S.  A.  Early,  of  Corpus  Chrlsti,  for  appel- 
lant. 

Anderson  &  Smith,  of  Corpus  Cbristi,  tor 
appellee. 

MOURSDND,  J.  This  is  a  suit  for  alleged 
hreacb  of  contract  because  of  the  refusal  of 
appellant  to  reimburse  appellee  for  the 
Amount  be  paid  in  satisfaction  of  a  certain 
Judgment  recovered  by  W.  G.  Bain  and  J.  N. 
Vanzant  against  him  In  the  district  court  of 
Wllllamsou  county,  Tex.,  on  the  26th  day  of 
November,  1915. 

Appellee  was  formerly  a  merchant  at 
Granger,  Williamson  county,  Tex.,  and  ap- 
pellant is  a  wholesale  merchant  in  the  city  of 
New  York. 

Appellee  had  been  buying  goods  from  ap- 
pellant for  a  number  of  years,  and  had  be- 
come indebted  to  him  in  a  large  sum  of 
money.  In  January,  1914,  appellee  sold  bis 
business  at  Granger  to  one  J.  A.  Fagg,  and 
as  part  consideration  for  the  sale  a  note 
for  $700  was  made,  dated  January  9,  1914, 
payable  to  E.  E.  Briscoe,  app(.>llee,  one  year 
from  its  date,  and  signed  by  J.  A.  Fagg,  J, 
F.  Maedgen,  E.  B.  Hurst,  W.  H.  Neely,  S.  T, 
Brinkley,  W.  G.  Bain,  and  J.  N.   Vanzant, 

On  or  about  January  17,  1914,  appellee  in- 
dorsed and  transferred  said  note  to  appellant 
in  consideration  of  the  crediting  of  the 
amount  thereof  upon  bis  indebtedness  to  ap' 
pdUant. 


On  January  8,  1915,  appellee  was  still  In- 
debted to  appellant  In  a  large  sum  of  money, 
and  was  also  indebted  to  various  other  mer- 
cantile creditors  in  large  sums,  and  in  order 
to  effect  a  settlement  of  liis  business,  a  bill  of 
sale  was  made  by  appellee,  conveying  his 
stock  of  merchandise  to  appellant.  The  bUl 
of  sale  was  made  to  F.  A.  Tucker,  agent  for 
appellant,  and  therein  appdlee  recited  the 
consideration  as  follows:  "For  and  in  con- 
sideration of  the  sum  of  fifty-five  hundred 
dollars  cash,  paid  to  my  creditors  and  for  my 
benefit  by  F.  A.  Tucker."  At  the  same  time 
a  "receipt  and  release"  was  executed  by  ap- 
pellant, through  Tucker,  which  reads  as  fol- 
lows: 

"The  State  of  Texas,  County  of  Nueces.  Sup- 
plementary to  and  as  a  further  consideration 
for  a  certain  bill  of  sale  of  even  date  herewilh, 
wherein  E.  E.  Briscoe,  of  Nueces  county,  Tex- 
as, conveyed  to  F.  A.  Tucker,  for  my  benefit, 
a  certain  stock  of  goods,  wares  and  merchan- 
dise, I,  P.  W.  Rouss,  doing  business  under  the 
name  of  Charles  Broadway  Rouss,  of  New  York 
City,  in  the  state  of  New  York,  hereby  assume 
and  agree  to  settle  all  debts  against  the  said 
E.  E.  Briscoe,  except  that  due  on  his  homestead, 
the  balance  due  on  his  cash  register,  any  debts 
he  may  owe  relatives  or  friends,  and  a  note  of 
$1,000.00  due  the  City  National  Bank  of  Cor- 
pus Christi.  On  the  last-named  dd>t  I  am  to 
pay  two  hundred  and  fifty  ($250.00)  dollars,  and 
no  more.  I  also  agree  and  acknowledge  that 
the  said  E.  E.  Briscoe  retains  all  accounts  due 
him,  both  at  Corpus  Christi  and  Granger,  Tex- 
as, one  cash  register,  one  iron  safe,  one  roll  top 
desk  and  chair,  two  electric  ceiling  fans  out  of 
the  store  this  day  conveyed  to  the  said  F.  A. 
Tucker,  and  certain  store  fixtures  at  Granger, 
Texas.  I  also  hereby  fully  release  the  Said  E. 
E.  Briscoe  from  further  liability  to  me  on  any 
and  all  obligations  I  hold  against  him. 

"Executed  in  duplicate  and  signed  by  my  au- 
thorized agent,  F.  A.  ^cker,  this  8th  day  of 
January,  1915.  P.  W,  Rouss,  by  F.  A.  Tucker. 
Agent." 

When  the  $750  note  matured,  it  was  not 
paid,  and  appellant  brought  suit  on  it  in  the 
district  court  of  Williamson  county  against 
all  of  the  makers  or  signers  and  against  ap- 
pellee, as  indorser. 

All  of  the  defendants  in  that  suit  an- 
swered, e-Tcept  J.  F.  Maedgen,  against  whom 
Judgment  by  default  was  rendered. 

Between  the  date  on  which  said  note  was 
executed  and  the  date  of  the  trial  of  the 
case,  J.  A.  Fagg  had  become  a  bankrupt,  and 
he  pleaded  his  discbarge  in  bankruptcy. 

Appellee  answered  in  said  suit,  admitting 
the  execution,  sale,  and  delivery  of  said  note 
to  appellant,  but  pleaded  his  release  from 
liability  on  bis  indorsement  by  reason  of  the 
contract  made  between  himself  and  appellant 
on  the  8th  day  of  January,  1915,  which  is 
the  same  contract  sued  on  in  this  case. 

The  defendants  S.  T.  Brinkley,  E.  B. 
Hurst,  and  W.  H.  Neely  answered  in  said 
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suit  In  the  district  court  of  Williamson  coun- 
ty, and  alleged  that  when  they  signed  the 
note  sued  on  It  was  payable  to  W.  Q.  Bain  or 
order,  and  that  after  they  had  signed  It, 
and  without  their  knowledge  or  consent,  It 
-was  altered  and  changed  in  a  material  re- 
spect, and  that  the  name  of  the  payee,  "W. 
O.  Bain,"  had  been  erased  and  the  name  "E. 
El.  Briscoe"  bad  been  Inserted  as  the  payee, 
and  that  said  note  was  an  altered  and  forged 
Instrument,  and  prayed  that  theyvbe  dis- 
charged with  their  costs. 

The  defendants  W.  G.  Bain  and  J.  N.  Van- 
zant  adopted  the  answer  of  tb^r  codefend- 
ants,  Brinkley,  Hurst,  and  Neely,  and  alleged 
further  that  J.  A.  Fagg  and  E.  £.  Briscoe, 
appellee,  entered  into  a  conspiracy  to  defraud 
them,  and  altered  or  procured  the  alteration 
of  the  note  sned  on,  and  represented  to  them 
that  S.  T.  Brinkley.  E.  B.  Hurst,  and  W.  H. 
Neely  bad  signed  the  note,  and  that  it  was 
a  binding  obligation  as  to  them,  and  thereby 
through  said  fraud  and  misrepresentation 
procured  their  signatures  to  the  note,  and 
prayed  that,  in  the  event  plaintiff,  appellant, 
should  recoyer  Judgment  for  any  amount 
against  tbem,  they  have  Judgment  over 
against  the  said  J.  A.  Fagg  and  E.  E.  Bris- 
coe, appellee,  for  a  like  amount. 

The  court  rendered  Its  Judgment  in  that 
case  that  plaintiff,  appellant,  take  nothing 
by  his  suit  against  the  defendants  S.  T. 
Brinkley,  E.  B.  Hurst,  W.  H.  Neely,  and  E.  E. 
Briscoe,  appellee,  and  that  plaintiff  recover 
against  the  defendants,  J.  A.  Pagg,  J.  F. 
Maedgen,  W.  G.  Bain,  and  J.  N.  Vanzont  the 
sum  of  f979.69,  with  interest  and  costs,  and 
that  the  defendants  W.  O.  Bain  and  J.  N. 
Vanzant  recover  over  against  their  codef end- 
ants,  3.  A.  Fagg  and  E.  E.  Briscoe,  the  said 
sum  of  $979.69,  with  interest  and  costs. 

Bain  and  Vanzant  paid  off  the  Judgirfent 
recovered  by  the  plaintiff  against  them,  and 
sued  out  a  writ  of  execution  In  their  own 
favor  on  their  Judgment  against  J.  A.  Fagg 
and  E.  B.  Briscoe. 

Appellee  satisfied  the  execution  by  paying 
$1,045.27,  and  then  Instituted  this  suit  for 
the  amount  thus  paid  by  him,  seeking  to  re- 
cover the  same,  with  Interest,  from  appellant 
upon  the  "receipt  and  release"  agreement 
hereinbefore  copied.  While  an  accounting 
was  prayed  for,  the  suit,  under  the  evidence 
adduced,  was  simply  one  for  the  recovery  of 
said  sum  of  money  with  interest.  The  court 
rendered  Judgment  for  $1,220.60,  presumably 
the  sum  prayed  for  with  Interest. 

In  making  the  foregoing  statement,  we 
have  availed  ourselves  to  a  large  extent  of 
appellant's  statement  of  the  nature  and  re- 
sult of  the  suit. 

Appellant  contends  that  in  order  for  ap- 
pellee to  recover  the  sum  he  paid  in  satis- 
faction of  the  Judgment  In  favor  of  Bain  and 
Vanzant  he  must  show  that  the  Judgment  was 
for  a  bona  fide,  debt  he  owed  Bain  and  Van- 
zant at  the  time  the  contract  was  entered  in- 
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to,  and  that  appellant  had  notice  of  It.  He 
further  contends  that  the  contract  related 
only  to  appellee's  legitimate  mercantile  debts, 
such  debts  as  he  himself  was  under  contract 
to  pay,  and  the  existence  of  which  he  had 
disclosed  to  appellant  Appellee  submits  the 
following  counter  proposition: 

"The  word  all  'debts'  as  used  in  the  contract 
and  release  is  a  word  of  large  import,  iDcludiug 
not  only  debts  of  record,  judgments,  and  debts 
by  specialty,  but  also  obligations  arising  on  an 
implied  contract,  and  in  its  popular  sense  in- 
cludes all  that  is  due  to  a  man  in  any  form  of 
obligation,  of  which  appellant  had  notice." 

AppeUee  testified  that  he  sold  the  $750 
note  to  appellant,  and  received  therefor  a 
credit  of  $750  on  the  sum  he  owed  appellant. 
This  occurred  in  January,  1914.  He  became 
liable  to  appellant  as  an  indorser  of  the  note. 
This  liability  was  released  in  January,  1915, 
by  the  terms  of  the  "receipt  and  release" 
executed  by  appellant,  and  appellee  testified 
that  his  obligation  as  indorser  was  specific- 
ally mentioned  at  the  time  of  the  settlement. 
His  testimony  is  as  follows: 

"In  making  this  settlement  with  Mr.  Ronss 
be  took  in  consideration  this  note,  in  this  way: 
Mr.  Tucker  offered  it  aa  an  inducement  to  get 
me  to  sell  to  tbem  at  these  considerations.  The 
wording  of  the  release  also  said  this  trade  will 
release  me  from  any  liability  on  the  note.  I 
told  Mr.  Tucker,  'The  note  is  good ;  one  man  on 
the  note  is  worth  $25,000;'  and  he  said,  "That 
will  release  you  from  it;'  that  was  more  than 
once  spoken  of  by  the  agent,  Mr.  Tucker." 

He  does  not  testify,  however,  that  he  in- 
formed appellant's  agent  or  appellant  that 
there  was  a  liability  on  his  part  to  two  of 
the  signers  of  the  note.  Bain  and  Vanzant, 
existing  by  virtue  of  a  fraud  practiced  on 
them  by  him,  and  that  appellant  would  be 
expected  to  assume  such  obligation  to  said 
signers  of  the  note.  Nor  did  he  tell  either 
of  them  that  the  signatures  of  three  other 
signers  had  been  obtained  in  such  a  manner 
that  they  could  not  be  held  liable  on  the  note. 
Un  the  contrary,  he  told  Tucker  that  the  note 
was  good,  and  that  one  man  on  it  was  worth 
$25,000. 

It  was  definitely  adjudicated  In  the  suit  by 
appellant  on  the  note  that  Brinkley,  Hurst, 
and  Neely  were  not  liable  on  the  note,  and 
that  appellee  had  practiced  a  fraud  on  Bain 
and  Vanzant  to  procure  their  signatures,  by 
reason  whereof  they  had  suffered  damages  in 
the  sum  of  the  Judgment  obtained  against 
them  by  appellant.  The  sum  which  appellee 
recovered  in  this  suit,  therefore,  was  paid 
by  him  as  damages  for  a  tort  perpetrated  by 
him  upon  Bain  and  Vanzant,  and  if  he  is  i>er- 
mitted  to  recover  the  same  from  api)elliint, 
he  will  not  only  have  secured  the  credit  of 
$750,  but  will  have  made  appellant  repay 
him  all  the  proceeds  derived  by  appellant 
from  the  collection  of  the  note.  Thus  appel- 
lee would  lose  nothing  by  his  fraud,  while 
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appellant  would  be  made  to  pay  for  it.  Tbe 
result  Is  so  contrary  to  right  and  justice 
that  a  construction  of  a  contract  so  as  to 
legalize  It  should  not  be  adopted  if  tlie  con- 
tract is  subject  to  any  otber  reasonable  con- 
struction. We  have  no  doubt  tbat  the  parties 
never  contemplated  that  appellant  sbould  pay 
all  damages  recoverable  against  appellee  for 
torts  committed  by  him.  Both  parties  In 
their  propositions  assume  that  tbe  contract 
covered  debts  of  which  appellant  had  notice. 
If  that  be  a  correct  test,  appellee  cannot  re- 
cover in  this  case,  for  appellant  had  no  no- 
tice of  his  fraud.  The  note  did  not  mature 
until  one  day  after  the  execution  of  the  con- 
tract sued  on,  and  suit  was  not  filed  thereon 
until  In  June,  1918.  The  recital  in  the  bill 
of  sale  indicates  that  the  debts  to  be  paid  by 
appellant  amounted  to  $5,500,  and  appellee 
testified  he  rande  It  in  consideration  of  the 
payment  of  $5,500  to  his  creditors,  and  that 
appellant  -would  release  him  from  all  lia- 
bility due  and  owing  to  him.  This  shows 
that  debts  of  which  notice  was  given  were 
contemplated  by  the  parties.  When  both  in- 
struments are  considered  in  connection  with 
tbe  facts  leading  up  to  their  execution,  and 
the  description  of  the  debts  excepted,  it  is 
obvious  that  the  word,  "debts,"  was  used  to 
denote  sums  of  money  arising  upon  contracts, 
express  or  implied,  growing  out  of  the  mer- 
cantile business  conducted  by  appellee.  Cer- 
tainly it  was  never  intended  to  import  a 
sum  which  might  thereafter  be  established 
by  a  court  to  be  due  as  damages  for  a  tort 
committed  by  appellee  in  the  past. 

We  conclude  that  appellee  is  not  entitled 
to  recover  in  this  case.  The  Judgment  is  re- 
versed, and  Judgment  rendered  for  appellant. 


TEXAS  &  PACIFIC  COAL  CO.  v.  SHEB- 
BLEY.  (So.   938.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
May  15,  1910.) 

1.  Master  and  Servant  <s=>259(2)— Injuries 
TO  Servant— Pleading. 

In  an  action  by  a  servant  against  an  em- 
ployer amenftble  to  the  provisions  of  the  Em- 
ployers' Liability  Act  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  5246h-5'346a;zzz),  but  who 
has  not  qualified,  allegation  that  "the  defend- 
ant, its  agents  and  servants,  negligently,"  etc., 
"turned  the  switch,"  is  sufficient  upon  general 
ilcmurror  under  article  5246h,  subd.  4,  although 
a  special  exception  pointing  out  that  no  par- 
ticular servant  was  namc<l,  and  that  there  was 
no  allegation  that  the  person  or  employ*  was 
acting  within  the  scope  of  his  employment, 
would  be  sustained. 

2.  Master  and  Servant  «=108(3)— I.vjubies 
TO  Servant^Neolioence. 

In  an  action  by  a  servant  for  personal  in- 
jnries    against    an    employer    amenable   to    tht> 


provisions  of  Bmployers'  L4abilitr  Act  (Vet- 
non's  Saylea'  Aon.  Civ.  St  1914.  aru.  5246b- 
5246zzzz),  but  not  having  qualified,  recovery 
could  be  had,  under  article  5246h,  subd.  4,  for 
negligence  of  the  employer  in  hiring  an  inex- 
perienced and  incompetent  employ*. 

3.  Master  and  Servant  €=»173— Injoties  to 
Servant— Incompetent  Servants. 

In  an  action  by  a  servant  for  injuries 
against  an  employer  amenable,  to  the  provisions 
of  tbe^  Employers'  Liability  Act  (Vernon'< 
Sayles'  Ann.  Civ.  St  1914,  arts.  6246h- 
52iQzzzz),  but  not  having  qualified,  it  is  neces- 
sary, in  order  to  recover  on  the  ground  of  neg- 
ligence of  the  employer  in  hiring  inexperienced 
and  incompetent  snrvants,  to  allege  and  prove 
that  the  employer  knew  of  the  inexperience  and 
incompetency  of  the  servant  or  should  have 
known  it 

4.  Master  and   Servant  ®»271(1)   —  Evi- 

DENCB— COKPrrENCT    OT   FELLOW    SkBVANT. 

In  an  action  by  an  injured  servant  based 
on  negligence  of  the  master  in  hiring  inexperi- 
enced and  incompetent  trapper  boy,  testimony 
that  witness  had  not  seen  him  trap  before  and 
testimony  of  the  boy  that  he  bad  not  trap- 
ped before  is  proper  and  admissible. 

5.  Master  and  Servant  «=>271(3)  —  Evi- 
dence—Competenct  OF  Fellow  Sesvant— 
N0T19E. 

In  an  action  by  an  Injnred  servant  based 
on  negligence  in  fairing  an  inexperienced  and 
incompetent  servant,  declaration  made  by  plain- 
tiff to  one  occupying  the  position  of  vice  prin- 
cipal regarding  such  servant  that  "he  would 
get  somebody  killed  by  putting  that  boy  on  the 
trap"  was  admissible  to  show  that  employer 
had  notice  of  the  incompetency. 

6.  Master  and  Servanx  «ss>2C4(7)— Plcad- 
iNo  AND  Proof— Incomfktenox  of  Fellow 

Servant. 
In  an  action  by  a  servant  for  personal  in- 
juries, it  was  error  to  admit  evidence  of  incom- 
l>etency  of  another  who  caused  the  injury,  in 
the  absence  of  an  allegation  that  the  employer 
knew  of  such  incompetency. 

7.  Masteranu  Servant  «=>258(15)  —  Inju- 
ries 10  Sekvani— Px-eading. 

In  an  action  by  a  servant  for  injuries,  an 
allegation  "tbat  it  was  the  duty  of  defendant 
to  properly  light  said  mine,  and  that  it  failed 
to  perform  said  duty,  that,  if  it  bad  been  prop- 
erly lighted,  plaintiff  might  have  discovered 
that  the  switch  was  turned  wrong,  and  might 
have  avoided  injury,"  was  not  subject  to  gen- 
eral demurrer. 

8.  Appeal  and  Error  0=>1O62(1) — Harmless 
Error— Submission  of  Issues. 

Submission  of  ground  of  negligence,  not  sup- 
ported by  suflieient  evidence,  was  harmless, 
where  the  jury  found  against  soch  ground  of 
negligence. 

9.  Evidence  <g=>53.5  —  Opinion  Evidence- 
Poorly  LioitxED  Mine. 

In  an  action  by  mine  employ*  for  personal 
injuries,  based  on  ground  that  mine  was  not 
properly  lighted,  testimony  of  witness  that  the 
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mine  was  "poorly  lighted"  at  tbat  p<^i\t  of  ac- 
cident should  not  be  admitted,  unless  the  wit- 
ness qualifies  as  an  expert. 

10.  "WrtNESSKS    ^=9352  —  lUPKAOHMENT— Bri- 

DENCE. 

It  wag  improper  to  allow  a  witness  for  plain- 
tiff to  testify  that  a  witness  for  defendant  in 
a  personal  injury  suit  told  him  that  a  doctor  had 
said  that  his  (defendant's)  witness'  testimony 
was  worth  $1,500;  such  testimony  having  no 
tendency  to  impeach  the  witness,  nor  prove  any 
tect  pertinent  to  the  issue. 

11.  TBIAI.  <&=251(8)— iNSTEUOnON— Applica- 

BUJTX  TO  Issues. 
In  servant's  action  for  injuries  occasioned 
by  the  improper  turning  of  a  switch  by  an- 
other servant,  in  submitting  the  question  of 
negligence  as  to  turning  a  switch  the  charge 
should  be  confined  to  such  single  servant,  and 
a  charge,  "Was  defendant,  through  its  em- 
ployes or  agents,  guilty  of  'negligence'  •  •  • 
in  turning  the  switch  in  wrong  manner,  if  it 
or  they  did  so,  and  in  failing  to  notify  plaintill 
as  to  how  said  switch  was  turned?"  was  im- 
proper. 

12.  Teial  «=»191{11)  —  iKSTBtrcnoNB  —  As- 

STJMPTION  AS  TO  FACTS. 

In  servant's  action  for  injuries,  a  charge: 
"What  damage,  if  any,  has  plaintiff  sustained 
by  reason  of  the  injuries  alleged  by  him?  In  an- 
swering state  the  amount,  if  any,  in  figures,  in 
dollars,  or  in  dollars  and  cents,  just  as  you  find" 
—was  improper,  in  tbat  it  assumed  the  liability 
of  the  defendant. 

13.  Tbiai,  «s>101(11)  —  iNBTBtrcnoNS  —  As- 

STWPnON. 

In  servant's  action  for  injuries,  a  diarge 
that  as  a  guide  in  answering  special  issue  jury 
should  assess  plaintiff's  damages,  if  any  they 
find  he  has  sustained,  at  such  sum,  etc.,  held 
imp'roper  as  assuming  negligence. 

14.  Masteb  and  Sebvant  «=»204(1)  —  Into- 
Bixs  TO   Sebvan'f— AsstnomoN  of  Risk— 

EKFLOTEBS'  LlABIIiIXY  AcT. 
In  an  action  against  an  employer  amenable 
to  the  provisions  of  the  Employers'  Liability 
Act  (Vernon's  Sayles'  Ann.  Civ.  St  1014,  arts. 
5246h-5246zzzz),  but  not  having  qualified,  as- 
sumption of  risk  is  not  a  defense. 

15.  Maoteb   and    SebvanI-  ®=5227(1)— Injtj- 
KtES    TO    Servant— CoifTRiBUTOBY    Nkou- 

■  OENCE — Intoxication. 

In  an  action  by  a  servant  for  injuries,  or- 
dinarily intoxication  i^  simply  a  fact  for  the 
jury  to  consider  in  conneetion  with  all  the  facts 
and  attendant  drcumstanccs  in  determining 
whether  an  act  done  by  him  while  under  such 
influence  was  negligence. 

Appeal  from  District  Court,  Palo  Pluto 
County ;  J.  B.  Keith,  Judga 

Action  by  Fred  Sherbley  against  the  Tex- 
as &  Pacific  Coal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 


W.  J.  Oxford,  of  Thurber,  and  Chandler 
&  Pannlll,  of  Stephenvllle,  for  appellant. 

J.  B.  Stubblefield,  of  Eastland,  and  F.  6. 
Morris,  of  El  Paso,  for  appellee. 

HARPER,  C.  J.  Appellee,  Fred  Sherbley, 
brought  this  suit  against  the  Texas  &  Pacific 
Coal  Company  for  damages  for  personal  in- 
juries sustained  by  him  in  the  mines  of  ap- 
pellant while  in  its  employ  as  a  motorman 
operating  an  electric  car  on  an  underground 
railway  In  the  mine. 

For  cause  or  causes  of  action  be  alleged: 

"That  on  November  23,  1916,  he  was  op- 
erating the  motorcar  and  in  the  act  of  trans- 
porting along  said  railroad  a  number  of  coal 
cars,  to  be  distributed  to  the  working  places 
of  the  various  miners;  tbat  there  are  a  num- 
ber of  main  lines  of  track,  and  a  number  of 
switches  which  branch  off  from  said  main  lines ; 
tbat  defendant  placed  an  employ^,  known  as  a 
trapper,  at  a  point  in  the  main  lines  to  operate 
the  switches  to  the  end  that  the  train  of  cars 
might  pass  on  to  the  proper  track  for  their 
destination;  that  on  this  i>articular  occasion 
plaintiff  was  instructed  by  Mike  Collie,  an  em- 
ployi  of  defendant,  to  pull  some  emvty  cars 
along  the  straight  past  the  eighth  night  en- 
try ;  that  the  said  trapper  caused  the  switch 
to  be  so  adjusted  that,  if  the  car  had  continued 
on  the  track,  it  would  have  gone  into  the  said 
eighth  entry,  when  it  was  his  purpose  not  to  do 
so;  that  the  trapper  negligently  and  careless- 
ly turned  the  switch  in  the  wrong  manner,  and 
negligently  failed  to  notify  plaintiff  how  same 
was  turned,  and  thereby  caused  the  wreck  of 
the  motorcar  and  plaintiff's  injury;  that  it 
was  the  duty  of  defendant,  in  order  to  avoid 
injury  to  the  plaintiff,  to  select  competent,  care- 
ful, and  painstaking  fellow  workers,  and  to  re- 
tain in  it*  employ  only  such;  that  defendant 
negligently  and  carelessly  selected  an  inexperi- 
enced, negligent,  and  careless  trapper,  and  re- 
tained him  in  his  employ ;  that  it  was  the  duty 
of  defendant  to  properly  light  said  mine,  and 
that  it  failed  to  perform  said  duty;  that,  if  it 
had  been  properly  lighted,  plaintiil  might  have 
discovered  that  the  switch  was  turned  wrong, 
and  might  have  avoided  injury;  that  the  said 
trapper,  who  was  by  the  defendant  placed  at 
the  switch,  at  the  eighth  right  entry  by  defend- 
ant, negligently  and  carelessly  turned  the  switch 
in  the  wrong  direction  and  thereby  caused  the 
wreck  of  the  motor  and  consequent  injuries  to 
plaintiff." 

The  defendant  answered  by  general  and 
special  exceptions,  which  were  overruled  by 
the  court,  general  denial,  assumed  risk,  con- 
tributory negligence,  and  Intoxication  of 
plaintiff. 

Trial  to  a  Jury,  cause  submitted  upon  spe- 
cial issues,  and  upon  the  answers  thereto 
Judgment  was  entered  for  plaintiff  for  $10,- 
000,  from  which  this  appeal. 

It  win  be  noted  that  three  grounds  of  ne3il- 
gence  are  set  up.  The  trial  court  submitted 
them  in  the  following  manner: 
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"(1)  Was  the  defendant,  tbrough  its  employes 
or  ageiitB,  'negligent'  as  that  term  has  been  here- 
tofore defined,  at  the  time  and  place  the  plain- 
tiff  was  injured  ia  taming  the  switch  in  the 
wrong  manner,  if  it,  or  they,  did  so,  and  in 
failing  to  notify  plaintiff  as  to  how  said  switch 
was  turned?    Answer.  Tes. 

"(2)  Was  the  defendant,  through  its  employfes 
or  agents,  'negligent'  as  that  term  has  been 
hereinbefore  defined,  in  selecting  and  retaining 
in  its  employment,  if  it  did  do  so,  an  incom- 
petent or  inexperienced  trapper,  at  the  time 
and  place  which  plaintiff  alleges  that  he  was 
injured?    Answer:   Yes. 

"(3)  Was  the  defendant,  through  its  employfis 
or  agents,  negligent  as  that  term  has  been  here- 
inbefore defined,  at  the  time  and  place  defend- 
ant was  injured  in  failing,  if  it  did  so  fail,  to 
properly  light  its  said  mine?    Answer:  No." 

[1]  First,  appellant  urges  that  the  petition 
Is  subject  to  general  demurrer,  as  to  tbe  first 
allegation  of  negligence,  because  it  does  not 
allege  that  an  agent  of  the  defendant  acting 
within  the  scop©  of  his  employment  negligent- 
ly turned  the  switch.  In  support  of  this 
proposition  the  rule  declared  by  Subdivision 
4,  art.  5246h,  Vernon's  Sayles'  Tex.  Statutes, 
Is  invoked  as  applicable  to  corporations 
amenable  to  the  provisions  of  the  Employers' 
Liability  Act  (Acts  33d  Leg.  c  179  [Vernon's 
Sayles'  Ann.  Civ.  St.  1814,  arts.  5246h-5246- 
zzzz]),  but  not  having  qualified,  which  reads; 

"In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  an  employ6  in  the 
course  of  his  employment,  *  *  *  it  shall  not 
be  a  defense:  •  •  •  Contributory  negli- 
fence ;  •  •  *  negligence  of  a  fellow  employ^ ; 
*    *    •    assumed  risk. 

"4.  Provided,  however,  that  in  all  such  ac- 
tions against  an  employer  who  is  not  a  sub- 
scriber, as' defined  hereafter  in  this  act,  it  shall 
be  necessary  to  a  recovery  for  plaintiff  to  prove 
negligence  of  such  employer  or  some  agent  or 
servant  of  such  employer,  acting  within  the 
general  scope  of  his  employment." 

It  is  alleged  and  proved  that  defendant 
was  subject  to  the  act  and  had  not  qualified. 
The  allegations  that  "the  defendant.  Its 
agents  and  servants,  negligently,"  etc.,  "turn- 
ed the  switch,"  is  sufiScient  upon  general  de- 
murrer, but,  if  special  exception  had  been 
directed  to  the  pleadings  pointing  out  that  no 
particular  servant  was  named,  and  the  fact 
that  there  was  no  allegation  that  the  per- 
son, employ^,  was  acting  within  the  scope  of 
his  employment  in  turning  the  switch,  it 
should  have  been  sustained.  For  that  reason 
there  was  no  error  in  permitting  the  proof 
that  the  person  who  operated  the  switch  was 
an  employe  of  defendant,  and  was  acting 
within  the  scope  of  his  employment  in  doing 
so.  Nor  is  there  any  merit  in  the  conten- 
tion that  the  pleadings  and  evidence  were 
insufficient  to  authorize  the  court  to  submit 
this  as  one  of  the  grounds  of  negligence  to 
the  jury. 

It  is  next  urged  In  support  of  the  general 
demurrer  that  the  selection  and  employment 


of  an  Inexperienced  trapper  Is  not  a  gr rand  for 
recovery  under  the  Workmen's  Compensation 
Act  (Vernon's  Sayles*  Ann.  CIv.  St.  1914,  arts. 
6246h-524ezzzz),  because  the  appellant  com- 
pany is  liable  for  the  negligent  acts  of  its 
employes  committed  within  the  scope  ail  their 
authority,  regardless  of  any  care  used  In  se- 
lecting them.  This  question  is  again  present- 
ed for  our  determination  under  an  assign- 
ment urging  that  the  court  erred  in  permit- 
ting plalntltr  to  Introduce  evldaice  as  to  the 
Inexperience  and  lncomx)etency  of  this  same 
employe,  upon  the  ground  that  there  Is  no- 
allegation  that  the  defendant  knew  or  should 
have  known  of  his  Incompetency  at  the  lime 
he  was  employed.  And  it  is  again  urged  tliat, 
under  the  state  of  the  pleadings  and  evidence, 
the  court  erred  in  submitting  this  as  a  ground 
of  recovery. 

[2]  The  negligent  act  wliich  Is  charged  In 
this  count  to  be  the  proximate  cause  of  ibis 
Injury  Is  charged  to  the  employer  and  not 
the  agent,  to  wit,  the  employment  of  an  In- 
experienced and  Incompetent  employ^,  and 
this  is  clearly  Included  In  the  statute  above 
quoted. 

[3]  But,  In  order  for  the  appellee  to  recover 
for  the  negligence  of  the  master  in  this  re- 
spect, it  is  necessary  to  allege  and  prove  that 
the  master  knew  of  the  inexperience  and  in- 
competency of  the  servant,  or  should  have 
known  of  It,  to  render  him  liable,. and  as  to 
this  there  Is  neither  allegation  nor  irooC 
Labatt,  Master  and  Servant,  $  1090 ;  O.,  H.  & 
S.  A.  Ry.  Co.  V.  Faber,  63  Tex.  S44;  Railway 
Co.  V.  McDaniels,  107  U.  S.  484,  2  Sup.  Ct.  932, 
27  L.  Ed.  606. 

[4,  5]  The  seventh  assignment  complains  of 
the  court  admitting  testimony  of  witnesses 
over  Its  objection,  as  to  the  experience  and 
competency  of  the  trapper  boy,  such  as,  "A 
witness  had  not  seen  him  trap  before,"  and 
the  testimony  of  the  trapper  boy  that  he  had 
not  trapped  before.  This  upon  another  trial 
would  not  be  improiier  evidence  under  proper 
pleading,  as  indicated  next  above.  And  dec- 
larations made  by  plaintiff  to  Mike  Collie, 
such  as  that  "he  wtiuld  get  somebody  killed 
by  putting  that  boy  on  the  trap,"  would  not 
be  improper  If  Collie  .occupied  the  position  of 
vice  principal  to  the  company,  so  that  notice 
to  him  would  be  notice  to  the  company  of 
ttie  incompetency  of  tl\e  trappy,  in  proof 
of  notice  and  retaining  the  boy  in  tlte  service 
after  notice  of  Incompetency. 

[8]  But  in  the  state  of  the  l«cord  before  n» 
it  was  error  to  admit  tbe  latter  testimony. 

[7-9]  As  to  the  allegatlfiis  of  lmproi)er 
lighting  of  the  mine  being  subject  to  general 
demurrer,  we  think.  Is  not  well  taken;  nor 
could  the  fact  that  the  court  submitted  this 
as  one  of  the  grounds  of  negligence  upon 
which  recovery  might  be  predicated  b;  re- 
versible error,  for  this  reason.  But  for  the 
reason  that  this  record  does  not  show  such 
definite  proof  that  improper  lights  Ie.  any 
way  contributed  to  the  accident  this  csairge 
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should  not  bare  been  given,  however,  the 
jury  found  against  negligence  In  tbls. respect; 
so  we  could  not  reverse  for  that  reason.  As 
to  the  testimony  of  witnesses  that  the  mine 
was  "poorly  lighted"  at  the  point  of  accident, 
tn  view  of  another  trial,  we  note  that,  unless 
the  witness  quaUfles  as  an  expert,  It  would  be 
improper  to  admit  testimony  of  this  char- 
acter, but  witness  should  state  facts  upon 
which  the  Jury  might  base  a  verdict  that  the 
mine  was  so  improperly  lighted  as  to  consti- 
tute actionable  negligence. 

[101  The  tenth  is  that  Ed  Taylor  was  a 
witness  for  defendant,  and  a  witness  for 
plalnfiff  was  permitted  to  testify  that  Taylor 
told  hint  that  a  certain  doctor  had  said  that 
his  (Taylor's)  testimony  In  this  case  ^tks 
worth  $1,600.  This  was  improper  testimony; 
for  It  has  no  tendency  to  Impeach  the  wit- 
ness nor  to  prove  any  other  fact  pertinent  to 
any  Issue  In  the  case.  See  Jones  v.  Texas 
Electric  Ry.  Co.,  210  S.  W.  749  (advance 
sheets). 

[Ill  The  eleventh  and  twelfth  complain  of 
the  following  charge: 

"Was  the  defendant,  tbroush  its  cmpIoy6ti 
or  agents,  guilty  of  'negligence*  as  that  term  has 
been  hereinbefore  defiaed,  at  the  time  and  place 
the  plaintiff  was  injured  In  tnrnteg  the  switch 
in  the  wrong  manner,  if  it  or  they  did  so,  and 
in  failing  to  notify  plaintiff  as  to  how  said 
evri tch  was  turned?" 

There  was  Just  one  person  who  turned  the 
Bwltd),  and  the  charge  should  be  confined  to 
him  in  submitting  this  ground  of  negligence. 

[12]  The  fifteenth  assigns  error  to  that  part 
of  the  court's  charge  upon  the  measure  of 
damages  whldi  reads: 

"What  damage.  If  any,  has  plaintiff  sustained 
by  reason  of  the  injuries  alleged  by  bixa?  In 
answering  state  the  amount,  if  any,  in  figures, 
in  dollars,  or  In  dollars  and  centsi  just  as  you 
find." 

The  objection  is  that  It  Is  upon  the  weight 
of  the  evidence,  In  that  It  asanmed  the  liabil- 
ity of  the  defendant.  This  objection  Is  well 
talten.  Strewn  Coal  Co.  v.  Trojan,  190  S.  W. 
296. 

The  portion  of  the  diarge  quoted  Is  follow- 
ed by: 

"For  your  guidance  In  answering  the  forego- 
ing special  issne  you  are  Instrncted  to  assess 


plaintiff's  damages,  if  any  you  find  he  hab  sus- 
tained, at  such  sum  of  money  paid  now  as  you 
may  believe  from  the  evidence  will  reasonably 
and  fairly  compensate  him  for  the  physical  pain 
and  mental  gnfferiog  occasioned  to  bim  by  rea- 
son of  his  alleged  injury,  if  any,  to  this  date, 
and  if  you  believe  from  the  evidence  further 
that  the  plaintiffs  injuries  are  permanent,  and 
that  his  earning  capacity  in  the  future  is  im- 
paired, and  that  he  will  suffer  physical  pain 
and  mental  angnisfa  in  the  future,  then  at  such 
further  sum  paid  now  as  you  may  believe  from 
the  evidence  will  reasonably  and  fairly  compen- 
sate him  for  his  decreased  capacity  to  earn  men. 
ey  In  the  future,  and  for  snch  physical  pain 
and  mental  suffering  as  you  may  believe  from 
the  evidence  he  will  sustain  in  the  future  by 
reason  of  bis  said  Injuries." 

[IS]  The  attack  upon  this  Is  that  It  also 
assumes  negligence,  and  that  there  Is  no  evi- 
dence of  decreased  earning  capacity.  We 
think  both  are  well  taken. 

[141  The  eighteenth  is  to  the  refusal  of  spe- 
cial charge  upon  assumed  risk.  Assumed 
risk  Is  not  now  a  defense  as  to  this  de- 
fendant. 

The  nineteenth  complains  of  the  refusal 
of  the  special  issue  requested  by  defendant: 
"Was  plaintiff  intoxicated  at  the  time  he  re- 
ceived his  Injury?" 

[IB]  The  question  was  properly  submitted 
by  the  court  In  Its  relation  to  contributory' 
negligence.  The  rule  la  that  ordinarily  in- 
toxication Is  simply  a  fact  for  the  Jury  to 
consider  in  connection  with  aU  the  facts  and 
attendant  circumstances.  In  determining 
whether  an  act  done  by  the  party  while  under 
such  Influence  was  negligence.  I.  ft  Q.  N. 
By.  Co.  v.  Jackson,  41  Tex.  Civ.  App.  51,  90 

s.  w.  »ia 

There  are  many  other  assignments,  but,  If 
they  suggest  error,  they  are  not  likely  to 
occur  upon  another  trial. 

The  questions  of  negligence  of  defendant 
and  of  contributory  negligence  of  plaintiff  are 
closely  contested  Issues  In  this  case,  and  we 
consider  it  very  necessary  that  the  case 
should  go  to  the  jury  by  such  charges  from 
the  court  as  are  free  from  suggestions  that 
either  party  was  guilty  of  such  negligence  as 
to  be  the  proximate  cause  of  the  accident  and 
consequent  Injury  to  plaintiff.  To  that  end, 
for  the  errors  iwlnted  out  above,  the 'cause  Is 
reversed  and  remanded  for  a  new  trlaL 
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FT.  WORTH  &  D.  C.  RT.  CO.  v.  SPEER. 
(No.  9037.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Wortli. 
March  29,  1919.) 

1.  Limitation  of  Actions  «=»55(7)— Action 
Against  Railroad  Compant  fob  Flood 
Dauaoe— Obstkuction  by  Bbidge. 

Where  the  defendant  railroad  company's 
construction  of  a  bridge  as  built  was  not  unlaw- 
ful and  plaintiff's  rights  vrere  not  invaded  by 
its  building,  but  the  bridge  was  an  impediment 
to  the  stream,  causing  or  increasing  an  over- 
flow of  plaintiflTs  land  during  heavy  rains,  the 
statute  limiting  actions  therefor  ran  from  the 
date  of  the  flood. 

2.  Limitation  of  Actions  <e=»55(7)— Inju- 
ries FBOM  Nuisance  Depending  upon  Ac- 
cidents AND  Contingencies  — Successive 
Actions  —  Limitation  Running  fbom  In- 

JUBT. 

Where  a  nuisance  is  permanent,  and  eontin- 
Ding  resulting  damages  should  all  be  litigated  in 
one  suit,  but  when  not  permanent  and  depend- 
ent upon  accidents  or  contingencies  successive 
actions  may  be  brought  for  injury  as  it  occurs, 
and  an  action  for  such  injury  would  not  be  bar- 
red by  the  statute  of  limitations,  unless  the  full 
period  of  the  statute  had  run  against  the  spe- 
cial injury  before  suit  was  brought. 

3.  Watebs  and  Wateb  Coubses  *=»178(2)— 
Flooding  of  Land  —  Natural  and  Iw- 
cbeased  Flooding— Irobeabb  of  Loss. 

Where  it  is  shown  that  plaintifTs  laud 
would  have  been  flooded  by  natural  causes,  bat 
that  the  defendant's  negligent  construction  of 
a  bridge  has  increased  the  loss,  the  jneasare  of 
damages  is  the  increase  of  loss. 

4.  Damages  <g=108  —  Ovebflow  of  Land  — 
Diffebencb  Between  Value  Iuuediatelt 
Befohse  and  Imuediatelt  Afteb. 

The  measure  of  damages  to  land  caused  by 
overflow  is  the  difference  in  the  value  of  the 
land  immediately  before  and  immediately  after 
such  overflow. 

5.  Damages  ^colOS  —  Overflow  of  Land  — 
Prbvention  of  Planting  and  Cultiva- 
tion—Reasonable  Rental  Value. 

If  the  overflow  of  land  be  caused  by  de- 
fendants' wrongful  act  and  plaintiff  by  reason 
thereof  is  unable  to  plant  and  cultivate  bis  crop 
during  the  crop  season,  he  is  entitled  only  to 
the  reasonable  rental  value  of  the  land  for  said 
term,  and  not  the  probable  value  of  crops,  less 
cultivation  cost. 

6.  Damages  ®sall2— Destbuction  of  Plant- 
ed, Gbowino,  OB  Matubed  Crops  —  Rea- 
sonable Value  at  Time  and  Place  of  De- 
stbuction. 

Where  crops  have  been  planted  and  are 
growing  or  have  matured  and  are  yet  on  the 
land,  plaintiff  is  entitled  to  recover  for  their 
destruction  from  overflow  caused  by  defend- 
ant's wrongful  act  the  reasonable  value  of  such 
crops  at  the  time  and  place  of  destruction. 


7.  Waters  and  Water  CotntsEB  «s»179(4)— 
Negligent  Conbtbuction  op  Bbidoes  — 
Damages  fob  Ovebflow— Evidence— Suf- 
ficiekcy. 

In  an  action  for  damages  for  the  increase 
of  an  overflow  by  negligent  construction  of  a 
railroad  bridge,  testimony  showing  overflow 
more  extensive  than  those  before  construc- 
tion, but  not  showing  extent  of  increase  or  the 
amount  of  damage  caused  by  such  increase,  is 
insufficient 

8.  Trial  «=»207  —  Negligent  Construction 
OF  Bbidoeb  —  Damages  fob  Overflow  — 
Failure  to  Give  Instruction  as  to  Evi- 
dence. 

In  an  action  for  flooding  of  lands  by  negli- 
gent construction  of  a  railroad  bridgre,  where  tes- 
timony that  lower  bridges  were  similarly  con- 
structed was  admitted  over  defendant's  objec- 
tion, it  was  error  to  refuse  to  charge  that 
jury  should  not  award  any  damages  as  having 
resulted  from  the  condition  of  bridges  below 
plaintifTs  land. 

9.  Watebs  and  Water  Coubses  «=»179(4)  — 
Negligent  Construction  of  Bridge  — 
Damages  from  Overflow  —  Increased 
OvEBFLow— Evidence— Insufficienct. 

In  an  action  against  a  railroad  company  for 
damages  from  overflow  of  land  and  crops  re- 
sulting from  negligent  construction  of  a  bridge, 
defendant  was  not  liable  for  such  damage  as 
would  have  resulted  from  overflow  had  no 
bridge  been  constructed,  and  where  the  evidence 
was  insnfflcient  for  the  jury  to  determine  what 
portion  of  the  damage  was  caused  by  the  in- 
creased overflow  due  to  the  bridge,  they  had 
no  basis  for  determination  of  the  amount  of 
plaintiff's  recovery. 

10.  Trial  «i=>36(K6)— Special  Issue  —  Mate- 
rlalitt— Flooding  Land. 

In  an  action  against  a  railroad  company  for 
damages  from  increased  overflow  caused  by  the 
negligent  constraction  of  a  bridge,  the  refusal 
to  submit  the  special  issue,  "Were  the  overflows 
and  damage  complained  of  by  plaintiff  caused 
by  heavy  rains,  such  as  would  overflow  and  in- 
undate plaintiff's  said  lands  irrespectivt  of  the 
presence  and  condition  of  defendant's  railroad 
track  and  bridge  In  question?"  held  error,  even 
though  the  matter  was  covered  in  a  general 
way  by  the  court's  charge. 

11.  Waters  and  Wateb  Courses  «=>179(5)— 
Railboads  —  Negligent  Gonstsuotion  or 

BBIDOB— OVEBFLOW — CONTBIBUTORT    NEQU- 

GENCE  —  Evidence  Calling  fob  Instbuc- 

TION. 

In  an  action  against  a  railroad  company  for 
damages  from  flooding  of  lands  resulting  from 
defendant's  negligent  construction  of  a  bridge, 
evidence  held  not  sufficient  to  require  an  in- 
struction on  plaintiff's  contributory  negligence 
in  failing  to  remove  obstructions  consisting  of 
trees  and  drift  from  the  channel  of  a  creek. 

12.  Tbial  «=>352(4)  —  iNSTBucTiqNs— Plead- 
ing—Issues. 

Issues  of  raUroad's  liability  for  violation  of 
Rev.  St  art.  6496,  by  failure  to  provide  neces- 
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sarr  cntrerto  and  sliiiees,  Jield  not  to  conform 
with  petition,  vrbich  did  not  follow  wording  oi 
•tatute. 

Appeal  i^om  Distiict  Court,  Wise  County ; 
F.  O.  McKinsey,  Judge. 

Suit  by  Oran  Speer  against  the  Ft.  Worth 
&  Denver  City  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
yersed  and  remanded. 

Thompson  &  Barwise,  of  Ft  Worth,  and 
McMurray  &  Qettys,  of  Decatur,  for  appel- 
lant. 

Ocie  Speer,  of  Ft.  Worth,  and  J.  V.  Pat- 
terson, of  Decatur,  for  appellee. 


BUCK,  J.  This  is  a  suit  by  plaintiff, 
Oran  Bpeer,  against  tbe  Ft.  Worth  A  Den- 
ver City  Railway  Company  for  damages  to 
bis  land  and  the  loss  of  crops  thereon,  al- 
leged to  have  beat  caused  by  the  construc- 
tion and  malntoftance  ot  a  bridge  across 
Sandy  creek,  wbldi  runs  throni^  and  across 
plaintUPs  land.  The  petition  alleged  In  part 
as  follows: 

"Plaintiff  would  further  show  that  in  con- 
stmcting  its  said  tra^  and  line  of  raQroad  de- 
fendant built  the  same  across  said  water  covrse 
and  creek  and  constmcted  thereon  a  railroad 
bridge  of  heavy  timber  and  materials  at  aneh 
a  height  and  in  ^uch  a  manner  as  seriously  and 
materially  to  impede  and  interfere  with  the  flow 
of  water  down  said  stream  and  to  divert  the 
water  therefrom,  and  to  cause  it  to  spread  out 
over  and  to  injure  said  land  in  the  manner 
hereinafter  shown;  that  in  the  construction  of 
said  bridge  and  structiure  defendant  did  not,  as 
it  was  required  by  law  to  do,  leave  sufficient 
passway  for  the  water  to  allow  the  passage 
thereof  down  said  stream,  as  it  was  accustom- 
ed to  do;  that  the  heavy  and  numerous  timbers 
placed  by  defendant  in  the  channel  of  said 
stream  not  only  partly  and  largely  closed  tbe 
channel  thereof,  but  that  they  caused  to  gather 
at  said  point  heavy  drifts  from  the  floating  wa- 
ters on  said  stream,  thereby  choking  and  clos- 
ing the  channel  of  said  creek  and  further  caus- 
ing the  water  to  be  delivered  as  aforesaid." 

It  was  further  alleged  that  by  reason  ot 
the  general  lay  of  the  land  and  the  course 
of  the  stream,  said  structure  caused  the 
water  to  overflow  plalntifTs  land  on  the 
south  and  west  side  of  the  creek,  said  land 
being  known  and  described  ^s  the  Hatchett 
tract,  consisting  of  56  acres,  and  also  across 
the  land  on  the  east  side  of  the  creek,  being 
106  acres,  described  as  the  Riley  tract,  cut- 
ting away  the  banks  and  washing  the  land 
and  making  it  less  productive,  and  also  de- 
stroying plaintiff's  crops  raised  thereon. 
Plaintiff  alleged  that  said  lands  were  good 
agricultural  lands,  and,  though  the  bridge 
had  been  built  several  years,  that  until  the 
fall  or  winter  of  1914  said  land  did  not  over- 
flow so  badly.  But  that  the  increased  dam- 
age to  the  land  and  cfopd  wa6  caused  by  th« 
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flUlng  up  of  the  bed  of  (tie  stream  and  the 
cutting  of  the  banks.  Platatiil  further 
aUeged  his  land  was  mostly  used  for  a 
Johnson  grass  meadow,  and  that  during  tbe 
year  1015-1916  he  lost  tbe  entire  crop  of  bay 
by  reason  of  the  overflow. 

Defendant  answered  by  way  of  general 
demurrer,  special  exceptions,  plea  of  limi- 
tation of  2  years,  by  general  denial,  and 
specially  pleaded  that  long  before  defendant's 
line  of  raUroad  and  bridge  w«re  constructed 
(totntiff's  land  had  been  subjected,  to  over- 
flows, causing  tbe  water  to  flow  over  plain- 
tiff's land  and  to  damage  the  soil  and  the 
erops,  and  that  if  plaintiff  had  suffered  any 
loss  by  reason  of  overflows  it  was  only  such 
damage  as  naturally  resulted  from  tbe  lay  of 
the  land  and  the  character  of  the  stream, 
and  tliftt  aald  losses  did  not  arise  by  reason 
of  any  construction  noade  by  defendant    - 

The  cause  was  tried  before  a  jury  on  spe- 
cial issues,  the  Jury  finding: 


(1)  That  the  defendant  did  not,  prior  to 
November  2,  19l4  (2  years  anterior  to  filing  of 
snit),  and  up  to  the  time  when  its  bridge  across 
Sandy  creek  was  removed,  maintain  bn  said 
bridge  Qie  necessary  culverts  and  ahiices  aa 
the  natural  lay  of  the  land  required  for  the 
drainage   thereof. 

(2)  That  plaintiff's  land  had  been  caused  to 
overflow  with  water  from  Sandy  creek  by  rea- 
son of  defendant's  failure  to  maintain  in  its 
bridge  the  necessary  culverts  and  sluices. 

(8)  That  plaintiff  had  lost  a  portion  of  his 
crop^ace  Norvember  2,  1914,  by  reason  dE  said 
failure,  and  that  ^,200  would  oompensate  him 
therefor. 

(4)  That  plaintiff's  lands  had  been  injured  by 
reason  of  defendant's  said  failure,  and  that 
$600  was  the  measure  of  such  loss. 

Upon  this  verdict  tbe  court  entered  a  Judg- 
ment for  plaintiff  in  the  sum  of  $1,800,  from 
which  defendant  has  appealed. 

[1,2]  Appellant's  first  and  second  assign- 
ments of  error  are  directed  to  the  failure  of 
the  court  to  give  specially  tendered  peremp- 
tory instructions  for  defendant  The  first, 
on  the  ground  tb«t  the  evidence  showed 
conclusively  and  without  contradiction  that 
the  rains  and  floods  causing  the  overflows 
were  such  as  would  have  caused  overflows 
and  damage  irrespective  of  the  presence  or 
condition  of  the  railroad  and  bridge.  Just  as 
such  had  occurred  before  tbe  railroad  and 
bridge  were  constructed.  Tbe  second,  on  the 
ground  that  since  the  evidence  showed  that 
the  bridge  and  railroad  had  been  constructed, 
and  were  In  the  condition  alleged  at  the 
time  of  the  alleged  damage,  for  many  years 
prior  to  November  2,  1914,  two  years  before 
filing  of  the  suit,  plaintiff's  cause  of  action 
was  barred  by  the  statute  of  2  years*  limi- 
tation. We  win  discuss  the  second  assign- 
ment first  The  evidence  tended  to  «*ow  that 
the  bridge  constructed  by  appellant  was-  built 
upon  large  timbers  or  pOlngs,  soBrn  86  or  40 
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in  number,  placed  to  the  bed  of  tbe  stream, 
and  that  these  pilings  more  or  less  Interfered 
with  the  natural  flow  of  the  water  down  the 
channel  of  the  stream,  and  caused  to  collect 
on  the  upper  side  of  such  obstruction  trees 
and  other  drift.  The  result  was  that,  the 
current  of  tbe  stream  being  impeded,  tbe  bed 
of  the  stream  more  or  less  filled  up  with  silt 
and  sand.  At  times  of  heavy  rains  there 
was  an  increased  tendency  of  tbe  water  to 
overflow  and  run  across  plaintiff's  lands. 
The  width  of  the  stream  ranged  from  40  to 
50  feet,  and  from  the  fact  that  later  tbe  rail- 
road company  did  remove  the  obstruction,  as 
well  as  from  the  knowledge  possessed  by  the 
court  in  common  vrtih  men  of  general  intel- 
ligence and  experience,  it  would  seem  that 
the  pilings,  as  placed,  were  not  of  such  a 
permanent  nature  as  that  they  mi^t  not 
be  removed  at  the  outlay  of  a  reasonable 
cost,  and  the  injurious  effect  therefrom  abat- 
ed and  remedied.  In  M.,  K.  &  T.  Ry.  Co. 
V.  Anderson,  194  S.  W.  662,  in  discussing 
the  question  of  what  should  be  regarded  as 
a  permanent  injury,  this  court  held  that  in 
case  of  damages  from  the  diversion  of  the 
natural  flow  of  the  water  by  an  obstruction 
built  by  a  railroad,  the  injury  is  to  be  re- 
garded as  permanent,  where  the  cost  of 
remedying  it  would  be  so  great  as  to  Justify 
tbe  railroad  in  condemning  tbe  property  and 
taking  it  under  the  power  of  condemnation, 
but  if  the  injury  can  be  remedied  at  a  rea- 
sonable expense,  it  may  be  regarded  as  tem- 
porary, and  the  Question  whether  the  injury 
is  i)ermanent  or  temporary  may  be  for  the 
Jury.  In  Houston  Waterworks  v.  Kennedy,  70 
Tex.  233,  8  S.  W.  36,  our  Supreme  Ciourt  laid 
down  two  rules,  amply  sustained  by  author- 
ity, which  should  be  kept  in  mind  in  the  de- 
termination of  the  question  of  limitation, 
involved  in  cases  of  this  character: 

(1)  "When  an  act  is  in  itself  lawful  as  to 
the  person  who  bases  thereon  an  action  for  in- 
inries  subsequently  accruing  from  and  conse- 
quent upon  the  act,  tbe  cause  of  action  does 
not  accrue  until  the  injury  is  sustained." 

(2)  "If  an  act  is  done  which  in  itself  is  an 
invasion  of  the  right  of  another,  which  being 
done,  injury  is  the  natural  sequence,  then  lim- 
itation wUl  run  against  the  right  to  recover 
damages  from  the  time  the  unlawful  act  was 
committed,  though  the  injury  may  not  have 
been  discovered  until  within  a  period  before 
suit  less  than  would  be  sufficient  to  complete 
the  bar  of  the  statute." 

In  tbe  instant  case  it  does  not  appear  that 
tbe  construction  of  the  bridge  as  built  was 
unlawful,  or  that  at  the  time  of  the  buUdtnf 
there  was  any  invasion  of  the  rights  of  tlie 
plaintiff  or  any  injury  to  bis  land.  It  was 
only  upon  the  occasion  of  heavy  rains  and 
consequent  increased  flow  of  water  down  the 
stream  that  the  impediment  created  such  an 
obstruction  as  caused  the  water  to  overflow 
plaintiff's  laads  apd  injure  them  and  tha 


crops  thereon.  In  Railway  Co.  ▼.  Anderson, 
79  Tex.  427,  16  S.  W.  484,  23  Am.  St  Rep. 
350,  our  Supreme  Court  laid  down  the  rule 
that  where  a  nuisance  is  permanent  and  con- 
tinuing the  damages  resulting  from  it  should 
all  be  litigated  in  one  suit,  but  when  it  is 
not  permanent,  but  depends  upon  accidents 
and  contingencies,  so  that  It  is  of  a  transient 
cliaracter,  successive  actions  may  be  brought 
for  injury  as  it  occurs;  and  an  acticm  for 
such  injury  would  not  be  barred  by  the  stat- 
ute of  limitations  unless  the  full  period  of 
the  statute  had  run  against  the  special  in- 
Jury  before  the  suit  See,  also.  Railway  Co. 
V.  Brown,  38  Tex.  Civ.  App.  610,  86  S.  W. 
659;  Railway  Co.  v.  Helsley,  62  Tex.  593; 
Clark  V.  Dyer,  81  Tex.  339, 16  S.  W.  1061.. 

We  conclude  that  the  peremptory  instruc- 
tion for  defendant  was  not  called  for  by 
reason  of  limitation.  The  damage  for  which 
plaintiff  sought  recovery  was  the  injnry  to 
his  lands  and  crops  wltliin  the  2  years' 
period. 

[3-6]  But  the  first  assignment  presents  a 
more  serious  question.  If  the  plaintiff  was 
entitled  to  recover  for  damage  to  the  soU 
as  well  as  damage  to  and  loss  of  his  crops, 
the  measure  of  his  dama^  was  the  difference 
in  the  loss  he  did  sustain  and  tbe  loss  he 
would  have  sustained  by  reason  of  overflows 
which  would  have  occurred  in  the  al>sence  of 
the  obstruction  placed  by  the  defendant. 
Where  it  is  shown  that  land  would  have  been 
flooded  by  natural  causes,  but  the  defendant's 
act  has  increased  the  loss,  the  measure  of 
damages  is  the  increase  of  iosa  8  Sedgwick 
on  Damages  (8th  Ed.)  |  942,  pp.  B7,  58.  The 
measure  of  damages  to  land  caused  by  over- 
flow is  also  stated  to  be  the  difference  in  the 
value  of  the  land  immediately  before  and 
immediately  after  such  overflow.  Owens  t- 
Railway  Co.,  «7  Tex.  679,  4  S.  W.  883;  RaU- 
way  Co.  V.  Oreen,  44  Tex.  Olv.  App.  247,  89 
S.  W.  573,  writ  denied.  If  tbe  overflow  be 
caused  by  defendant's  wrongful  act,  and 
plaintiff  by  reason  thereof  is  unable  to  plant 
and  cultivate  bis  crop  on  tbe  land  during  the 
crop  season,  he  is  oitltled  only  to  the  rea- 
sonable rental  value  of  the  land  for  said 
term,  and  not  the  probable  value  of  the 
crops,  less  cost  of  cultivation.  3  Sedgwick 
on  Damages,  p.  58.  But  where  crops  have 
been  planted  and  are  in  the  process  of 
growth,  or  have  matured  and  are  yet  on  the 
land,  the  plaintiff  is  entitled  to  recover  the 
reasonable  value  of  such  cr<4>s  at  the  time 
and  place  of  their  destruction.  The  method 
of  arriving  at  the  value  of  growing  crops  is 
discussed  in  the  cases  of  Milling  Co.  t. 
Langford  Bros.,  32  Tex.  Civ.  App.  401,  74 
S.  W.  926,  writ  denied ;  Railway  Co.  v.  Bay- 
liss,  62  Tex.  670;  Railway  Ca  Y-.  Hedrick 
(Sup.)  7  S.  W.  353. 

[7]  Both  appellant  and  app^ee  set  out 
in  fuU  the  testimony  of  the  plaintiff,  and 
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after  a  careful  examination  of  fsuch  testl} 
mony  we  have  come  to  the  oondnslon 
that  It  falls  to  disclose  evidence  npon  whlcli 
a  jury  oonld  properly  base  a  verdict.  Tbe 
testlmoBy  sbows  tbat  tbe  plnlntUF  bad  owned 
the  two  tracts  of  land  alleged  to  have  been 
overflowed  and  Injured  for  some  10  years 
prior  to  the  trial,  and  that  be  bad  been  ac- 
quainted with  these  lands  and  other  tracts 
adjacent  to  Sandy  creek  for  some  25  years, 
a  period  antedating  tbe  construction  of  the 
railroad  line  and  the  bridge  in  question ;  that 
prior  to  the  erection  of  tbe  bridge  and  plac- 
ing of  the  piling  thereunder  tbe  lands  of  the 
plaintiff  were  subject  to  overflow  on  tbe  oc^ 
caslon  of  heavy  or  unusual  rains,  and  tbat 
the  lands  and  the  crops  therepn  were  dam- 
aged more  or  less.  Plaintiff  testified  that 
in  bis  opinion  the  damage  caused  to  tbe 
lands  and  the  crops  by  overflow  were  more 
extensive  subsequent  to  the  construction 
of  the  bridge  than  before,  and  that  the  over- 
flow covered  a  larger  area,  but  be  failed  to 
sbow  to  what  extent  the  overflows  were 
greater  or  the  damage  increased.  It  was 
incumbeit  npon  him  to  do  this  la  order  to 
sustain  a  recovery.  It  would  be  impractica- 
ble, within  the  reascHiable  compass  of  this 
opinion,  to  set  out  his  testimony  in  detail,  as 
was  done  In  tbe  briefs  filed  herein,  but 
after  a  careful  examination  of  plaintiff's  tes- 
timony and  the  testimony  of  other  witness- 
es upon  the  question  of  the  extent  of  tbe 
damages  arising  by  reason  of  tbe  increased 
flooding  of  tbe  land  due  to  the  nature  and 
character  of  tbe  bridge  in  question,  we- 
feel  constrained  to  hold  tbat  the  testimony 
&lls  to  give  any  certain  or  reliable 
basis  for  the  recovery  sought  and  the  ver- 
dict rendered,  and  left  the  jury  to  wander 
through  the  domain  of  surmise  and  specula- 
tion in  order  to  reach  the  verdict  rendered. 
Plaintiff  did  testify  that  during  the  year 
1916  he  had  from  100  to  125  acres  in  John- 
son grass  meadow  on  the  two  places,  and 
that  in  his  opiolon  the  crop  would  have  aver- 
aged from  one-half  to  one  ton  to  the  acre  a 
year.  He  did  not  remember  the  exact  price 
of  hay  that  year  but  thought  it  was  worth 
from  $6  to  $8  per  ton,  at  that  time  and  place, 
and  in  1916  it  was  worth  probably  from  $7 
to  $9  per  ton  at  baling  season,  and  during 
1916  he  was  not  able  to  mow  the  land  at  all. 
That  In  his  opinion  the  Blley  tract  was  worth 
prior  to  the  oveifiow  In  1915  from  $40  to  $50 
an  acre,  and  tbat  subsequent  to  tbe  overflow 
said  land  was  worth  aroiuid  $30  an  acre. 
Tbat  from  15  to  16  acres  of  said  tract  was 
badly  washed  and  was  not  as  productive  as 
before,  and  that  all  of  said  tract  was  washed 
more  or  less.  But  he  failed  to  show  what  the 
Increase  of  loss  was  by  reason  of  the  construc- 
tion and  maintenance  of  the  bridge,  and  how 
much  of  said  loss  would  have  been  sustained 
la  the  absence  of  tbe  bridge.    As  we  have 


concluded  that  this  case  must  be  revosed  ffflr 
other  errors  hereinafter  noted,  we  will  con- 
tent ourselves  by  stating  that  upon  another 
trial  the  extent  of  tbe  Increased  damage,  if 
any,  should  be  affirmatively  shown. 

[B]  In  the  third  assignment  complaint  Is 
made  of  the  admission  of  certain  testimcmy 
of  witness  J.  C.  Champion  as  to  the  construc- 
tion of  bridges  across  Sandy  creek  other 
than  the  one  alleged  in  plaintiff's  petition  to 
be  the  cause  of  the  injury  to  his  land  and 
crops.  He  testified  that  he  owned  land  west 
and  south  of  the  Hatchett  tract;  that  for 
some  12  or  15  years  he  had  cultivated  the  por- 
tion south  of  the  Hatchett  tract  and  did  not 
get  as  good  crops  in  1915  and  1916  therefrom 
as  in  previous  years;  that  the  overflows  on 
tbe  land  in  1815  were  "a  Uttle  larger  than  they 
had  beoi ;  covered  more  ground  and  did  more 
damage."  He  further  testified  tbat  the  bed 
of  th»  creek  was  practically  level  "away 
above"  his  place,  and  that  bis  land  was  con- 
siderably deeper  than  at  the  time  he  bought 
It,  and  that  the  bed  of  the  creek  had  filled  up 
some  three  or  four  feet.  He  was  then  asked 
on  redirect  examination,  "Are  those  bridges, 
tbe  ones  south  of  the  county  bridge,  set  on 
piling?'  The  defendant  objected  to  the  ques- 
tion and  the  answer  thereto  on  tbe  ground 
tbat  tbe  answer  was  Incompetent,  irrelevant 
and  Immaterial,  and  tbat  there  was  no  plead- 
ing to  support  such  testimony.  The  court 
overruled  the  objection,  and  the  witness  an- 
swered, In  effect,  tbat  the  b'l<l8es  south  of 
the  one  in  question  were  set  on  piling,  and 
the  construction  of  them  was  Bimllar  to  tbe 
one  on  tbe  Hatdiett  place. 

ttnder  tbe  fourth  assignment  error  Is  di- 
rected to  tbe  refusal  of  the  court  to  give  the 
jury  a  specially  requested  charge,  in  effect, 
that  th^  should  not  award  any  damages  as 
having  resulted  from  the  structure  or  condi- 
tion of  any  of  the  defendant's  bridges  below 
the  lands  belraiglng  to  plaintiff.  While  we 
ai'e  not  prepared  to  say  that  tbe  admission  of 
the  testimony  complained  of  in  tbe  third  as- 
signment constituted  reversible  error,  yet  we 
are  of  the  opinion  tbat  upon  the  admission 
of  said  testimony  the  charge  refused,  of 
which  complaint  is  made  In  tAe  fomrtb  as- 
signment, ^ould  have  been  given.  It  Is 
true  that  the  cause  was  submitted  upon  spe- 
cial issues,  and  that  Issues  Nos.  1,  2, 
and  3  limited  the  injury  and  consld^atlon  of 
the  Jury  to  tl»e  question  of  whether  the  de- 
fendant bad  maintained  In  Its  bridge  across 
Sandy  creek  the  necessary  culverts  and 
sluices  as  tbe  natural  lay  of  the  land  requir- 
ed for  the  drainage  thereof,  and  the  question 
of  the  Injury  to  plaintiff's  lands  by  reason  of 
overflows  produced  by  any  failure  of  defend- 
ant In  this  respect,  yet  we  think  that  Inas- 
much as  the  tendency  of  the  testimony  of  the 
witness  Champion  was  to  show  that  the 
bridges  belqw  the  bridge  on  plaintiff's  land 
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were  constructed  in  the  same  >maimer,  and 
that  largely  the  same  results  followed  from 
overflows,  the  requested  charge  should  have 
been  given. 

[9]  In  the  fifth  assignment  complaint  Is 
made  of  the  refusal  of  the  court  to  give 
the  defendant's  requested  charge  as  follows: 

"If  you  believe  from  the  evidence  that  the 
rains,  or  any  of  them  that  fell  during  the  pe- 
riod complained  of  by  plaintiff,  were  aoch  that 
plaintiff's  said  lands  or  crops,  or  any  part  of 
same,  would  have  been  thereby  inundated  and 
damaged  irrespective  of  the  presence  or  con- 
dition of  the  bridge  in  question,  then  you  are 
instructed  that  even  if  you  should  believe  fur- 
ther from  the  evidence  that  the  presence  or 
condition  of  the  bridge  in  question  held  back 
or  caused  to  be  held  back  and  diverted  over 
plaintiff's  said  lands  additional  waters  in  suf- 
ficient amount  to  cause  additional  damage  to 
plaintiff's  said  lands  or  crops  in  excess  of  the 
damage  that  would  have  resulted  irrespective 
of  the  presence  of  said  bridge;  and  if  you  find 
that  the  evidence  before  you  does  not  show  or 
enable  you  to  determine  therefrom  what  por- 
tion of  the  damage  was  proximately  caused  by 
the  presence  or  condition  of  the  bridge  in  ques- 
tion, you  will  not  undertake  to  estimate  and  as- 
sess any  damage  based  upon  surmise  or  specu- 
lation in  answer  to  special  issues  Nos.  6  and  6 
in  the  court's  charge,  or  either  of  said  special 
issues," 

If  plalntlfTs  land  would  have  been  Inun- 
dated in  the  absence  of  the  bridge  and  his 
crops  Injured,  as  the  evidence  tends  strongly 
to  show,  defendant  would  not  have  been  lia- 
ble for  each  damage  as  would  have  resulted 
had  no  bridge  been  constructed,  and  If  the 
jury  were  not  presented  with  evldoice  suffi- 
cient for  them  to  determine  therefrom  what 
portion  of  the  damage  was  caused  by  the  in- 
creased overflow  due  to  the  construction  of 
the  bridge,  they  had  no  basis  upon  which 
they  could  determine  the  amount  of  recovery, 
if  any,  to  which  the  plaintiff  was  entitled. 
The  majority  of  the  court,  at  least,  consisting 
of  Chief  Justice  CONNER  and  Justice 
DUNKLIN,  are  of  the  opinion  that  the  re- 
fusal of  this  charge  constituted  reversible 
error.    Railway  Co.  v.  Vogt,  181  S.  W.  841. 

[10]  The  sixth  assignment  complains  of 
the  refusal  to  submit  the  following  special 
iasue: 

"Were  the'  overflows  and  damage  complained 
of  by  plaintiff  caused  by  heavy  rains  such  as 
would  overflow  and  inundate  plaintiff's  said 
lands  irrespective  of  the  presence  and  condi- 
tion of  defendant's  railway  track  and  bridge  in 
question?" 

The  proposition  under  this  assignment  is. 
In  effect,  that  the  defendant  was  entitled  to 
have  submitted  the  special  Issue  requested, 
it  being  an  affirmative  presentation  of  de- 
fendant's theory  and  defense,  grouping  the 
facts  upon  which  it  relied  and  calling  for  a 
finding  thereon,  even  though  the  matter  had 
been  covered  In  a  general  way  by  the  court'a 


f  diarge.  We  sustain  fhlB  assignment.  Rail- 
way Co.  V.  Foth,  101  Tex.  133,  100  S.  W.  171, 
105  S.  W.  822;  Xellow  Pine  O.  Co.  t.  Noble. 
101  Tex.  126,  105  S.  W.  318;  Traction  Co.  v. 
Adams,  107  Tex.  612, 183  8.  W.  155;  Railway 
Co  V.  Klersey,  98  Tex.  590,  86  S.  W.  744. 

[11]  The  witness  Dickson  testified  to  facte 
which  the  appellant  contends  raised  the  is- 
sue of  whether  or  not  plaintiff  i^ould  have, 
in  the  exercise  ot  ordinary  care,  removed 
from  the  bed  of  the  creek  trees  and  other 
drift,  whi<^  naturally  Impeded  the  flow  of 
the  water  In  its  channel,  and  to  provide  bar- 
riers or  brakes  at  the  places  where  the  wa- 
ters cut  througji  the  banks  of  the  creek.  De- 
fendant submitted  an  Instruction,  in  effect, 
that  it  was  the  duty  of  the  plaintiff  to  use 
such  care  as  an  ordinarily  prudent  person 
would  use  under  similar  circumstances  to 
avoid  injury  to  hla  property,  and  also  sub- 
mitted a  special  issue  InyoLving  the  question 
of  plaintiff's  contributory  negligence  in  fall- 
ing to  remove  drifts  or  provide  barriers  to 
hold  back  the  wato-  at  the  places  where  it 
cut  throu^  the  banks  of  the  creek  onto  hu 
land.  The  court  is  of  the  opinion  that  the 
evidence,  aa  set  out  in  app^lant's  brief.  Is 
hardly  sufficient  to  raise  the  issue  of  contribu- 
tory negligence,  though  If  such  issue  were 
raised  by  the  evidence  it  would  have  been 
the  duty  of  the  court  to  give  the  charge  re- 
quested and  to  have  submitted  the  issue  ten- 
dered. Railway  Co.  v.  Becht,  21  S.  W.  971 ; 
Railway  Co.  v.  Slmonton,  2  Tex.  Civ.  App. 
558,  22  S.  W.  285;  Albers  v.  Railway  Co., 
36  Tex.  Civ.  App.  186,  81  S.  W.  828;  Railway 
Co.  V.  Hapgood,  184  8.  W.  1075;  Railway  Co. 
V.  Arey,  107  Tex.  366,  179  S;  W.  860,  U  R.  A. 
1916B,  1065. 

[12]  Other  Assignments  are  directed  to 
the  submission  of  the  Issue  of  whether  or  not 
defendant  failed  to  provide  culverts  and 
sluices  as  the  natural  lay  of  the  land  re- 
quired for  the  drainage  thereof,  and  the  sub- 
mission of  the  Issue  of  damages  to  the  land 
or  the  crops  by  reason  of  such  failure.  It  Is 
urged  by  appellant  that  the  pleadings  failed 
toWntain  any  allegation  that  defendant  fail- 
ed to  provide  the  necessary  culverts  and 
sluices  as  required  by  article  6495  of  the  Re- 
vised Civil  Statutes,  upon  the  wording  of 
wtilch  statute  It  appears  the  Issues  were 
framed.  By  reference  to  plalntlfTs  petition 
it  appears  that  plaintiff  Intended  to  predicate 
his  action  upon  the  alleged  violation  upon 
the  part  of  the  defendant  of  this  article, 
though  he  did  not  follow  the  wording  of  the 
statute  nor  allege  in  so  many  words  that 
defendant  had  failed  to  provide  necessary 
culverts  and  sluices.  Moreover,  it  further  ap- 
pears that  plaintiff  did  not  directly,  eo 
nomine,  allege  negligence  on  the  part  of  de- 
fendant in  the  construction  of  the  bridge, 
as  it  was  built,  and  in  tilie  maintenance  there- 
of, but  that  be  meant  to  charge  that  the  con- 


Digitized  by 


Google 


(2i: 
structlon  and  malnteotmce  of  the  bridge  as 
built  was-  In  violation  of  a  statutory  require- 
ment, and  hence  negligence  per  se.  We 
would  suggest  that  upon  another  trial,  If  the 
pleadings  of  plaintiff  be  not  changed  in  form, 
that  the  issues  submitted  be  so  framed  as 
to  oonfonn  more  nearly,  to  the  allegations  of 
the  petition-  in  this  respect. 

Other  questions  raised  under  subsequent 
assignments  we  believe  to  have  been  disposed 
of  by  what  we  have  already  said. 

For  the  reasons  given,  the  judgment  of  the 
trial  court  will  be  reversed,  and  the  cause 
remanded. 


BURCHILI/  et  al.  v.  HBRMSMETER. 
(No.  9021.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

March  e,   1910.     Rehearing  Denied 

April  IB,  1919.) 

1.  Evidence  ^=»441(9)  —  Pabol  Evidknck 
— Vaktino  Whittew  Contkact  —  Sale  of 
Stock. 

In  suit  to  recover  money  paid  for  stock  in 
an  oil  company  upon  the  ground  that  at  the 
time  the  lubscriptioB  contract,  which  was  in 
writing,  was  entered  into«  the  individual  de- 
fendants orally  agreed  to  return  to  plaintiS 
said  money  in  the  event  oil  was  not  developed, 
held  that,  aside  from  the  allegations  of  fraud, 
evidence  of  the  oral  contract  alleged  was  in 
violation  of  the  rule  that  parol  testimony  cannot 
be  received  to  vary,  add  to,  or  subtract  from  a 
valid  written  instrument. 

2.  BviDBNCB  ^=>429  —  Pabol  Etidencb  — 
To   Add    to   Wbitten   Coktbaot— Bxcep- 

TIOM  TO  GENEBAL  RUUS. 

Where  plaintiff  at  time  of  execution  of 
written  instruments  knew  that  oral  contract 
was  not  embodied  in  the  writing,  he  would,  to 
bring  himself  within  the  exception  to  general 
rule  that  parol  testimony  cannot  be  received  to 
vary  valid  written  instrument,  be  required  to  al- 
lege and  prove  that  omission  was  due  to  acci- 
dent, mistake,  or  fraud  of  defendants;  a  mere 
charge  that  omission  was  fraudulent  being  in- 
sufficient 

3.  FBAtJD  «=»41,  50  — .  PBEBtntPTlON  — 
PLEADlrfO. 

Fraud  is  never  presumed,  but  must  always 
be  proven,  and  the  facts  and  circumstances  re- 
lied on  must  be  set  out,  so  that  in  construing 
a  petition  it  may  b«  determined  whether  the 
facts  and  circumstances  alleged  amount  to 
fraud. 

4.  FRArn  €=»12  —  Actionable  Fbatjd  — 
ExiSTiNO  Fact  ob  Pbomise. 

The  general  rule  is  that  a  false  lepresen- 
tatioB,  in  order  to  aothoriie  relief  on  that 
ground,  must  be  of  an  existing  fact,  and  not  a 
jnsmiae  of  something  to  be  done  in  the^ future. 
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5.  Cobpobationb  «a»80(ll)  —  Sttbscihptiomf 
TO  Stock  —  Recovebt  ov  Pbkx  Pjud  — 
Fbaud— Pbomise— BcKDEir  ov  Psoor. 

To  hold  that  oral  agreement  whereby  de- 
fendants agreed  to  return  to  pUintiil  money 
paid  for  stock  in  an  oil  company  in  caae  oil  was 
not  developed  operated  as  a  fraud,  plaintiff 
must  prove  that  defendants  at  the  time  they 
made  the  agreement  did  not  intend  to  fulfill  it, 
but  to  deceive  plaintiff  and  induce  him  to  ad- 
vance the  moneys  which  he  seeks  to  recover. 

6.  Cobpobations  «;»80(12)  -^  Subscbiftion 
to    Stock— Fkaudulent   Refbesentations 

— PLEADlNa. 

In  action  to  recover  money  paid  for  stock 
in  oil  company,  general  allegations  with  refer- 
ence to  fraudulent  representations  as  to  ex- 
istence of  oil  under  the  land  held  not  to  sus- 
tain Judgment  in  plain ttfTs  favor. 

7.  Cobpobationb  <S=»80(4)— Subbobiption  to 
Stock- Statements  Made.  Subsequent  to 
Tbansaction. 

Where  a  subscriber  seeks  to  recover  money 
paid  for  stock  on  the  ground  of  fraudulent  rep- 
resentation as  to  existence  of  oil  under  com- 
pany's land,  that  defendants  represented  that 
other  oil  companies  were  seeking  to  purchase 
their  property  was  immaterial  if  made  long 
after  plaintiff  had  advanced  the  snma  of  money 
be  seeks  to  recover. 

8.  Cobpobations  «=>8b(l)  —  StrBSCBiPxioN  to 
Stock  — Fbaud  —  Spibittjalistio  Revela- 
tion. 

In  an  action  to  recover  money  paid  for 
stock  in  oil  company  on  the  gioond  of  fraudu- 
lent reprcsentathM  as  to  existence  of  oil  under 
the  land,  held  that  the  r«>resentaiion8  of  the  de- 
fendants to  the  effect  that  spirits  had  revealed 
through  a  medium  the  existence  of  oil  in  valua- 
ble quantities  beneath  the  land  in  question 
must,  under  the  circumstanjces  of  the  case,  be 
regarded  as  insufficient  to  form  a  basis  for  re- 
lief asked  by  plaintiff. 

Appeal  from  District  Court,  Tarrant  Oonn- 
ty ;  R.  E.  I/.  Roy,  Jndge. 

Action  by  H.  C.  Hermsmeyer  against  Belle 
M.  BurchlU  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded. 

Templeton  &  Milam,  of  Ft  Worth,  for  ap- 
pellants. 

W.  A.  Nelson  and  Slay,  Simon  &  Smith,  all 
of  Ft.  Worth,  for  appellee. 

CONNER,  C.  J.  This  suit  was  instituted 
by  appellee  against  appellants,  Belle  M. 
Burcbill,  Edna  BurchlU,  and  the  Ft,  Wortl) 
Oil  Development  Company,  a  corporaUoDi 
to  recover  $10,000  paid  for  stock  In  the 
oil  company  named.  The  right  to  recover  is 
based  upon  two  grounds:  First,  on  the 
groupd.of  certain  alleged,  false  and  fraudu- 
lent representations,  which  will  be  hereinattr 
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et  indicated;  and,  second,  upon  the  ground 
tbat  at  the  time  the  stock  subscription  con- 
tract, which  was  in  writing,  was  entered  In- 
to, appellants  Belle  M.  Burchlll  and  Edna 
BurchUl  orally  agreed  to  return  to  the  plain- 
tiff the  said  $10,000  in  the  event  oU  was 
not  developed. 

The  case  was  submitted  to  a  jury  on  spe- 
cial issues,  which  were  answered  favorably  to 
appellee,  and  Judgment  was  rendered  accord- 
ingly in  the  sum  for  which  he  sued. 

The  record,  statement  of  facts,  and  appel- 
lants' brief  are  all  voluminous.  For  the 
most  part,  however,  the  assignmeiits  of  error 
go  to  the  action  of  the  court  in  overruling 
general  eind  special  exceptions  to  appellee's 
petition,  and  to  the  failure  of  the  court  to 
sustain  appellants'  numerous  objections  to  the 
evidence  offered  in  support  of  the  supposed 
objectionable  allegations.  We  think,  there- 
fore, that  we  can  probably  more  clearly  dis- 
pose of  the  case  by  announcing  our  conclu- 
sions In  a  general  way  than  to  undertake  a 
discussion  of  each  assignment  So  proceed- 
ing, we  will  first  address  ourselves  to  the 
questions  which  relate  to  the  alleged  oral 
contract.  ' 

To  tlie  petition  and  to  the  evidence  it  was 
objected  that  the  effect  of  the  oral  contract 
was  to  vary  and  change,  in  material  particu- 
lars, the  terms  of  the  written  contracts  wlUch 
had  been  entered  into  between  the  parties. 
Appellee's  advancements  to  appellants  were 
at  different  times  and  in  different  sums,  all 
aggregating  the  sum  for  which  he  sued.  For 
some  of  these  sums  a  brief  written  receipt 
was  given  which  recited  that  the  sums  ad- 
vanced were  to  be  applied  on  stock  payments, 
or  to  be  applied  on  stock  issued  when  called 
for,  and  at  yet  other  times  more  formal  in- 
struments were  executed.  To  the  end  that 
the  force  of  appellants'  objections  may  be 
BKtte  clearly  seen,  we  will  set  out  several  of 
these  more  extended  contracts.  The  first 
reads  as  follows: 

"Ft.  Worth,  Tex.^  Feb.  10,  1918. 

'This  receipt  witnesseth:  That  I,  Belle  M. 
Bnrchin,  have  this  day  received  as  trustee,  as 
stated  below,  from  H.  C.  Hermsmeyer,  the  «um 
of  one  thousand  ($1,000.00)  dollars,  to  be  ap- 
plied to  the  payment  of  one  hundred  (100) 
shares  of  stock  in  a  corporation  to  be  by  her 
associates  hereinafter  organized  tor  the  pur- 
pose of  prospecting  for  oil  and  developing  an 
oil  field  on  about  thirty  five  (35)  acres  of  land 
belonging  to  said  Belle  M.  Burchill  and  Edna 
M.  Burchill,  situated  in  Tarrant  county,  Tex., 
near  the  eastern  limits  of  the  city  of  Ft.  Worth, 
and  known  as  a  part  of  the  old  Burchill  home- 
stead, wbidb  land  is  to  be  hereafter  conveyed  to 
said  proposed  corporation.  Said  corporation 
is  also  to  acquire  leases  on  other  lands  in  that 
vicinity  for  the  purpose  of  drilliog  for  oil,  gas, 
etc. 

"The  said  sum  of  $1,000  which  is  this  day 
iwid  is  to  be  held  by  said  Belle  U.  Burchill  as 
trustee  until  said  corpotation  is  organized  and 


said  stock  is  istued,  when  same  i&  to  be  ex- 
pended in  the  development  of  said  field. 

"Said  H.  C.  Hermsmeyer  shall  have  the  right, 
at  his  option,  to  acquire,  if  he  so  desires,  an 
additional  five  thousand  ($5,000)  dollars  of 
stock  in  said  corporation  at  any  time  prior  to 
April  1,  1916,  same  to  be  paid  tor  by  him  at 
par  as  same  ia  taken;    all  stock  to  be  nonas- 


"The  proposed  corporation  ia  to  be  organized 
and  incorporated  with  a  capital  stock  of  not 
to  exceed  fifty  thousand  ($50,000)  dollars.  The 
development  of  said  field  is  to  commence  within 
sixty  (80)  days  from  this  date  and  is  to  be  test- 
ed for  oil  and  gas  on  said  premises  by  sinking 
thereon  with  reasonable  diligence  a  w^  not  to 
exceed  twelve  hundred  (1,200)  feet,  but  same 
may  be  stopped  short  of  that  distance  if  oil  or 
gas  be  struck  in  paying  quantities  at  lesser 
depth.  [Signed]    Belle  M.  Burchill. 

"Edna  M.  BurchilL" 

On  April  19,  l'9ie,  thereafter,  oil  not  having 
been  developed  within  1,200  feet,  as  original- 
ly contemplated,  <appellee  subscribed  for  an 
additional  amount  of  stock,  the  subscription 
being  evidenced  by  a  written  Instrument 
which  reads  as  follows: 

"Know  all  men  by  these  presents  that  we,  H. 
C.  Hermsmeyer  and  William  Hermsmeyer,  of 
Ft.  Worth,  Tarrant  county,  Tex.,  herewith  sub- 
scribe eight  thousand  six  hundred  and  fifty  dol- 
lars for  stock  in  the  Ft.  Worth  Oil  ft  Develop- 
ment Company,  said  stock  to  be  issued  to  the 
above-named  parties  when  paid  for  at  par  and 
non-assessable. 

"Witness  our  hands  this  19th  day  of  April. 
1916.  [Signed]    W.  Q.  Hermsmeyer. 

"H.  C.  Hermsmeyer." 

The  payment  of  the  subscription  last  set 
out  is  evidenced  by  the  following  instrument 
executed  on  July  3, 1916: 

"The  State  of  Texas,  County  of  Tarrant 

"Know  all  men  by  these  presents  that  this 
agreement  this  day  made  and  entered  into  by 
and  between  the  Ft.  Worth  Oil  &  Development 
Company  of  Ft  Worth,  Tex.,  party  of  the  first 
part,  and  H.  C.  Hermsmeyer,  party  of  the  sec- 
ond part,  witnesseth  that  said  parties  have 
agreed  and  do  hereby  agree  as  follows,  to  wit: 
"I.  In  consideration  that  the  said  second  par- 
ty shall  pay  to  the  Palo  Pinto  Oil  &  Gas  Com- 
pany the  balance  due  it  on  well  drilling  by  it 
for  said  first  party  near  Ft.  Worth,  which  bal- 
ance is  about  four  thousand  ($4,<>0O)  dollars, 
and  in  further  consideration  that  said  second 
party  has  heretofore  paid  said  Palo  Pinto  Oil 
&  Gas  Company  the  further  sum  of  three  thou- 
sand dollars,  which  has  been  applied  on  the  cost 
of  said  well,  it  is  agreed  that  said  second  party 
shall  have  the  right  and  option  to  demand  of 
said  first  party  that  it  issue  and  deliver  to  him 
stock  in  said  Ft  Worth  OU  ft  Gas  Company 
equal  in  amount  at  its  face  or  par  value  to  the 
amount  so  paid  by  him  to  said  Palo  Pinto  Oil 
ft  Gas  Company,  which  being  done,  said  sec- 
ond party  shall  be  entitled  to  all  the  rights  and 
privileges  of  a  stockholder  in  said  B^  Worth 
Oil  ft  Gas  Devdopment  Company.  Sach  de- 
mand for  the  Issuance  of  said  stock  to  him  may 
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be  made  by  second  party  whenever  he  detdres 
to  make  same. 

"II.  It  ia  further  agreed  that  said  second 
party  shall,  if  he  so  desires,  increase  his  sub- 
•eription  to  the  stock  of  said  company  to  an 
amount  not  to  exceed  fifteen  tbousaod  dollars 
in  all,  and  to  demand  the  issuance  of  stock 
therefor  at  par  value  upon  the  payment  of  the 
amount  so  subscribed  for. 

"III.  Whatever  amount  is  so  paid  by  said  sec- 
ond party  for  such  stock  in  excess  of  the 
amounts  so  paid  to  said  Palo  Pinto  Oil  &  Gas 
Company,  vis.  about  seven  thousand  twenty 
dollars,  shall  be  expended  by  said  first  party 
In  the  development  of  its  oil  field  near  .  Ft. 
Worth  and  in  the  necessary  expense  of  so  doing, 
provided  that  no  part  of  said  amounts  so  paid 
and  to  be  paid  by  second  party  sball  be  used  to 
pay  agents'  commissions  on  sale  of  stock  in  said 
dcTplopmpnt  company. 

"Witness  our  hands  this  the  3d  day  of  July, 
1916.  [Signed]  Ft.  Worth  Oil  &  Development 
Company,  by  B.  M.  Burchill,  President,  Party 
of  the  First  Part.  H.  O.  Hermsmeyer,  Party 
of  the  Second  Part." 

Plaintiff,  after  setting  out  In  his  petition 
the  subscription  contract  dated  February 
10, 1916,  above  quoted,  and  after  esetting  forth 
the  alleged  fraudulent  representatlona  which 
induced  its  said  subscription,  thus  alleges  the 
oral  contract  upon  which  he  relies,  via. : 

"Plaintiff  further  avers  and  alleges  that  he 
was  induced  and  caused  to  pay  over  the  $1,000 
by  false  representations  of  facts  aforesaid  and 
was  caused  to  accept  the  receipt  aforesaid  be- 
cause of  the  confidence  which  he  had  reposed  in 
the  defendant  Belle  M.  Burchill  that  she  would 
return  his  said  money  to  him  unless  oil  was  dis- 
covered and  had  confidence  in  her  to  the  extent 
that  he  did  not  require  her  to  place  said  provi- 
sion in  the  contract  which  she  and  her  daugh- 
ter signed,  and  avers  and  alleges  that  he  would 
have  bad  said  oral  agreement  to  return  his  said 
money  written  into  said  receipt  had  he  not  re- 
posed such  confidence  in  the  said  defendant." 

The  plaintiff,  after  setting  forth  severtil 
other  receipts  for  other  sums  of  money  and 
the  contract  of  July  3,  1916,  above  quoted, 
further  referred  to  the  oral  contract  in  the 
following  terms: 

"Plalntifl  would  further  aver  and  show  unto 
the  court  that  at  the  time  that  each  of  the 
aforesaid  receipts  were  issued  to  bim  and  any 
of  said  purported  contracts  entered  into  that 
he  was  completely  under  the  influonce  and  con- 
trol of  the  said  Bolle  M.  Bnrchill  by  reason  of 
the  aforesaid  false  representations  of  facts  and 
by  reason  of  the  aforesaid  tricks,  artifices,  and 
frauds  perpetrated  on  him,  and  that  he  reposed 
absolute  confl(!ence  in  the  said  Belle  M.  Burchill 
and  paid  no  particular  attention  to  the  fact 
that  said  receipts  were  signed,  part  of  them  by 
the  Ft.  Worth  Oil  &  Development  Company, 
and  for  the  same  reason  paid  no  attention  to 
the  fact  that  it  was  not  speoifically  mentioned 
in  each  one  of  said  receipts  that  plaintiff's  mon- 
ey was  to  be  returned  to  him  In  the  event  oil 
was  not  discovered,  and  here  avers  and  alleges 
tbat  the  matter  of  leaving  out  the  oral  agree- 
ment on  the  part  of  the  defendants  with  this 
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plaintiff  to  return  his  said  money  unless  oil  was 
discovered  was  the  exact  fraud  defendants  wewf 
undertaking  to  and  did  perpetrate  upon  this 
plaintiff  by  executing  and  delivering  to  him  the 
aforesaid  receipts." 

[1  ]  We  are  thus  brought  to  the  question  of 
whether  the  plaintiff's  allegations  show  a 
right  to  recover  upon  the  oral  contract  ns 
such.  It  ia  hardly  to  be  doubted  that  the 
oral  ccmtract,  declared  upon  in  a  very  ma- 
terial particular,  adds  to  th«  written  con- 
tracts exhibited  in  the  plaintiff's  petition. 
Whether  a  written  contract  can  be  contra- 
dicted, varied,  or  added  to  by  parol  is  a 
question  that  has  been  fruitful  of  many  diB- 
cussions.  The  general  rule  established  by 
the  authorities  in  its  shortest  form  is  that — 

"Parol  testimony  cannot  be  received  to  con- 
tradict, vary,  add  to,  or  subtract  from  the  terms 
of  a  valid  written  instrument." 

See  Jones,  Blue  Book  of  EMdence,  vol.  1, 
S  434  ;  Greenleaf  on  Evidence,  vol.  1,  J  275. 
Tlie  rule  is  thus  expressed  In  Seitz  v.  Ma- 
chine Co.,  141  U.  S.  510,  12  Sup.  Ct  46,  85  U 
Ed.  887: 

"Undoubtedly  the  existence  of  a  separate  oral 
agreement  as  to  any  matter  on  which  a  written 
contract  is  silent,  and  which  is  not  inconsistent 
with  its  terms,  may  be  proven  by  parol,  if  un- 
der the  circumstances  of  the  particular  case  it 
may  properly  be  inferred  that  the  parties  did 
not  intend  the  written  paper  to  be  a  complete 
and  final  statement  of  the  whole  of  the  transac- 
tion between  them.  But  such  an  agreement 
must  not  only  be  collateral,  but  must  relate  to 
a  subject  distinct  from  that  to  which  the  writ- 
ten contract  applies;  that  is,  it  mnst  not  be  so 
closely  connected  with  the  principal  transaction 
as  to  form  part  and  parcel  of  it.  And  when 
the  writing  itself  upon  its  face  is  couched  in 
such  terms  as  import  a  complete  legal  obligation 
without  any  uncertainty  as  to  the  object  or 
extent  of  the  engagement,  it  is  conclusively  pre- 
sumed that  the  whole  engagement  of  the  parties, 
and  the  extent  and  manner  of  their  undertak- 
ing, was  reduced  'to  writing." 

[2,  3]  iside,  .therefore,  from  the  effect  to 
be  given  to  the  plaintiff's  allegations  of 
fraud,  heieinafter  to  be  noticed,  it  seems 
plain  that  the  oral  contract,  as  alleged,  is 
in  violation  of  the  rule  announced  by  the 
authorities  we  have  just  cited.  Tlie  full  ex- 
tent of  Mrs.  BurchiU's  and  the  oil  company's 
obligations  is  evidenced  by  written  Instru- 
ments executed  et  the  time,  and  plaintiff's 
full  right,  so  far  as  the  Instruments  them- 
selves indicate.  Is  to  be  measured  by  the 
same  instruments  In  writing.  The  oral  con- 
tract, as  alleged,  was  clearly  not  collateral 
to  the  written  contracts,  but  was  so  closely 
connected  with  the  written  contracts  as  to 
fonn  part  and  paj.'cel  of  them.  In  the  eUurt 
to  avoid  the  force  of  this  construction  of 
the  transaction  a  nd  to  bring  himself  within 
one  of  the  exceptions  to  tlie  general  rule  so 
as  to  authorize  proof  of  the  contract  by  parol 
testimony,    the    plaintiff    alleged    that    the 
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«iinls8lon  of  the  oral  from  the  written  con- 
tracts had  been  fraudulently  brought  about, 
but,  aside  from  the  effect  to  be  given  to  the 
alleged  fraudulent  representations,  to  be 
hereinafter  discussed,  it  Is  to  be  noted  that 
th«i  petition  shows,  and  his  own  testimony 
more  particularly  discloses,  that  at  the  rery 
tln>e  of  the  execution  of  the  written  instm- 
ments  plaintiff  then  luiew  that  the  oral  con- 
tra^rt,  if  any,  was  not  embodied  in  the 
writing;  and  plaintiff,  to  bring  himself 
within  the  exception  to  the  general  rnle, 
would  be  required  to  allege  and  prove  that 
the  omission  was  brought  about  by  some  ac- 
cident, mistake,  or  fraud  of  the  defendants. 
A  mere  charge  that  the  omission  was  fraudu- 
lent on  the  part  of  the  defendants  is  in- 
sufficient. Fraud  is  never  presumed,  but 
must  be  always  proven,  and  in  all  cases  of 
the  kind  the  facts  and  circumstances  relied 
upon  as  constituting  the  fraud  must  be  set 
out  so  that  in  construing  the  petition  it  may 
be  determined  whether  the  facts  and  circum- 
stances alleged  amount  to  fraud. 

[4]  But,  again  referring  to  plaintiff's  peti^ 
tlon,  it  must  be  noted  that  the  pleader  makes 
some  general  reference  to  the  "aforesaid 
false  representations  of  the  facts,  and  by 
reason  of  the  aforesaid  tricks,  artifices,  and 
frauds  perpetrated  on  him,"  he  was  in- 
duced to  Impose  absolute  confidence  in  Mrs. 
Burchill  and  to  disregard  the  omission  of 
the  oral  contract  from  those  written.  We 
will  therefore  now  consider  what  effect  is 
to  be  given  to  the  oral  contract  aa  related  to 
the  issue  of  fraud.  The  general  rule  Is  that 
n  false  representation,  in  order  to  authorise 
relief  -on  that  ground,  must  be  of  nn  existing 
fact,  and  not  a  promise  of  somethin;;  tu  be 
done  in  the  future.  See  Bigham  v.  Bigham, 
67  Tex.  23S,  cited  with  approval  in  Knllway 
Co.  v.  Tltterington,  84  Tex.  218,  19  S.  W. 
472,  31  Am.  St.  Kep.  39.  In  the  latter  case, 
however,  an  exception  to  tlie  general  rule 
WHS  recognized.  That  case  was  one  where 
the  grantor  in  a  conveyance  to  a  right  of  way 
sought  to  cancel  the  conveyance  on  the 
ground  of  an  unfulfilled  promise  to  locate 
depot  grounds,  etc.,  on  the  plaintiff's  lands. 
In  disiwsing  of  the  case  our  Supreme  Court 
said: 

"To  the  above  rule  [the  general  role  above 
notod),  however,  w*  tiiink  that  there  is  a  well- 
founded  exception,  though  there  is  a  cimflict 
in  the  authorities  upon  the  question.  It  has 
l>t>en  »listiuctly  reoogiiized  and  uuuounced  by  the 
Supreme  Court,  however,  in  this  state.  The  ex- 
iH'i'iion  may  be  stated  as  follows,  and  in  refcr^ 
enoe  to  the  case  iu  hand:  If  the  railway  com- 
Iianjr.  at  the  time  it  made  the  representations 
niid  promises  before  mentioned  to  the  plaintiffs, 
did  so  with  the  design  of  cheating  and  deceiving 
the  plaintiffs,  and  had  no  intention  at  the  time 
of  performing  the  promises,  but  used  them  mere- 
ly as  false  pretenses  to  induce  the  plaiutiCTs  to 
exev'ute  the  deed,  and  if  its  coiuliict  did  have 
that  effect.  Oien  ««  think  that  such  acts  and 


declarations,  coupled  with  its  subsequent  utter 
failure  and  refusal  to  perform  the  promises  or 
assurances,  would  amount  to  such  actual  fraud 
as  would  authorize  the  plaintiffs  to  have  the 
contract  rescinded  and  the  land  restored  to 
them.  But,  upon  the  other  hand,  if  the  prom- 
ises or  representations  were  made  in  good  faith 
at  the  time  of  the  contract,  and  the  defendant 
subsequently  changed  its  mind  and  failed  or 
refused  to  perform  the  promises,  then  such  con- 
duct of  the  company,  originally  or  subsequently, 
would  not  •  •  •  justify  the  rescission  of  the 
contract  or  the  cancellation  of  the  deed." 

[B]  To  be  operative,  therefore,  as  an  ele- 
ment of  fraud,  the  burden,  at  all  events,  was 
upon  the  plaintiff  below  to  show  that  the  de- 
fendants at  the  very  time  they  made  the 
oral  agreement,  If  they  did  so  at  all,  did 
not  intend  to  fulfill  it,  but,  on  the  contrary, 
then,  by  so  doing,  intended  to  thereby  de. 
celve  the  plaintiff  and  induce  him  to  advance 
the  moneys  he  did  advance.  We  have  been 
pointed  to  no  evidence  wbidi  totda  to  so 
show  beyond  tlie  fact  that  the  promise  has 
not  been  performed,  and  this,  we  think,  is 
Insufficient.  We  accordingly  conclude  that 
neither  as  alleged  or  proven  can  the  judg- 
ment below  be  sustained  on  the  theory  of 
the  oral  agreement  relied  upon. 

[6]  It  remains  to  be  considered  whether 
the  general  allegations  and  evidences  of  fraud 
presented  by  the  plaintiff  are  sufficient  to 
sustain  the  Judgment  in  his  favor.  The 
general  allegations  were,  in  substance,  that 
the  defendants  approached  the  plalntUI  and 
talked  to  him  of  the  glowing  prospects  of  oil 
on  lauds  which  they  owned  near  the  dty  of 
Ft.  Worth,  and  represented  that  a  most 
eminent  geologist  bad  made  a  survey  of  the 
land  and  had  reported  that  oil  In  paying 
quantities  lay  underneath  the  surface;  that 
plaintiff  knew  nothing  about  the  oil  business 
and  was  not  acquainted  with  the  Aaracter 

I  of  the  country,  the  formation  of  the  soil 
where  oil  might  be  found,  nor  with  the  de- 
gree of  certainty  which  geologists  might,  by 
an  examination  of  the  land,  give  an  opinion 
as  to  whether  or  not  oil  lay  underneath  in 
paying  quantities;  that  defendants  repre- 
sented to  plaintiff,  as  a  fact,  that  the  said 
geologist  coudd  tell  when  oil  lay  underneath 
the  surface  of  the  land ;  and  that  the  United 
State  government  took  the  word  of  said  geoJ- 

I  ogist,  who  represented  that  he  worked  for 
the  Standard  Oil  Company,  and  had  in- 
formed defendants  that  oil  lay  underneath 
the  lands  tn  paying  quantltiee.  It  was 
further  alleged,  in  substance,  that  when  tlie 
oil  company  was  Incorporated,  the  capital 
stock  was  paid  for  by  the  lands  owned  by 
defendants  which  had  been  estimated  at  a 
grossly  excessive  value;  that  the  plaintiff 
had  been  induced  to  bcHeve  that  the  omd- 
paiiy  would  be  honestly  organized,  and  had 
been   induced  to  believe  the  predictions  o' 

'  the  geologist  and  assurances  of  the  defead- 

I  ants  as  to  tite  existence  of  oil  on  the  land: 
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and  tbat  Mra.  Burebill  "bad  gained  bis 
(plalntUTs)  confidence  to  tbe  catent  tbat  be 
believed  that  she  was  telling  him  tbe  tratb 
about  the-  Spiritualistic  predictions  tbat  oil 
underlay  her  said  land."  There  were  tar- 
ther  allegations  to  tbe  effect  that  defendants 
bad  represented  tbat  tbe  Standard  Oil  Com> 
pany  and  other  companies  bad  made  an 
effort  to  secure  their  lands  for  the  purpose  of 
testing  the  field  for  oil,  etc. 

While,  inferentlally,  the  petition  presents 
allegations  of  false  r^resentatlons  tbat  are 
material,  as,  for  instance,  that  the  geologist 
had  investigated  defendants'  lands  and  bad 
given  opinions  favorable  to  the  e:0stence  of 
oil  tberennder,  and  that  the  lands  for  the 
purpose  of  developing  oil  had  been  sought 
by  the  Standard  Oil  and  other  oU  companies 
who  might  reasonably  be  snpposed  to  so  act 
because  of  a  well-founded  belief  of  tbe  ex- 
istence of  oil  under  said  lands,  yet,  in  the 
nature  of  things,  many  of  tbe  allegations 
made  relate  to  mere  matters  of  opinion  wbtcb 
are  wholly  insufficient  to  constitute  a  sup- 
port for  plalntUTs  action.  In  the  very 
nature  of  tbe  subject  It  must  be  known  titat 
neither  a  geologist  nor  any  other  person  can 
predict  with  absolute  certainty  the  existence 
of  oil  underneath  undeveloped  tracts  of 
land,  and  neither  the  opinion  of  tbe  geol- 
ogist nor  of  the  defendants  could  legally 
have  been  accepted  by  plaintiff  as  an  abso- 
lute fact,  and,  when  we  come  to  tbe  evidence 
of  this  case,  it  is  much  less  forcefful  than  the 
allegations.  Tbe  plaintiff  testified  at  great 
length  at  the  trial,  but  it  does  not  appear 
from  hi9  testimony  that  tbe  defendants' 
statements  to  tbe  effect  that  the  geologist 
had  passed  favorably  upon  the  lands  in  ques- 
tion were  false.  They  may,  Indeed,  have 
given  the  most  favorable  (pinions  on  this 
subject.  So  far  as  the  record  sltows,  tbe 
defendants  themselves  may  have  bad  the  ut- 
most taitb  in  the  existence  of  oil  under  tbeir 
fands,  and  they  may  have  believed  with  all 
sincerity  In  such  fact. 

The  representations  as  to  the  value  of  tbe 
lands  in  procuring  the  charter  for  the  in- 
corporation cannot  be  accepted  as  a  basis 
for  fraud  In  this  case.  While  it  was  shown 
by  tbe  evidence  on  the  trial  by  several  wit- 
nesses that  tbe  value  of  the  lands  was  much 
less  tlian  tbat  represented  to  the  secretary 
of  state,  yet  the  opinions  of  the  parties  who 
made  tbe  several  estimations  were,  at  most, 
mere  estimates.  Tlie  lands  for  farming  or 
ranching  purposes  or  for  a  city  addition  may 
have  been  wortb,  In  tbe  opinion  of  witnesses, 
a  given  value,  while  a  much  greater  value 
would  be  placed  thereon  by  persons  actuated 
by  a  belief  of  the  existence  of  oil  thereun- 
der, and  which  it  was  proposed  to  develop. 
The  question  of  the  value  of  these  lands 
could  only  be  material  in  an  action  ou  the 
part  of  tbe  state  to  annul  tbe  charter,  or  in 
an  effort  on  tbe  plaintiff's  part  to  cancel  his 
subscv^tiOD  oontrftCtB  and  tot  damages,. but 
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this  he  has  not  sought  to  do,  other  than  as 
Is  perhaps  to  be  implied  from  his  effort  to 
recover  the  amount  of  money  paid  in  by  him. 

[7]  Plaintiff's  aUegatlon  tbat  the  de- 
fendants represented  tbat  oOier  oil  com- 
panies were  seeking  to  purchase  tbeir  prop- 
erty for  oil-developing  purposes  was  im- 
matoial,  and  should  have  been  rejected  for 
the  reason  that  these  statements  on  tbe  part 
of  the  defendants,  If  made,  occurred  long 
after  tbe  plaintiff  had  advanced  the  sums  of 
money  he  seeks  to  recover..  And  for  tbe 
same  reason,  if  for  no  other,  tbe  evidence  of 
the  {daintiff  should  have  been  rejected  to 
tbe  effect  tbat  at  tbe  Instance  of  tbe  defend- 
ant Belle  M.  BnrchiU  be  had  visited  a 
Spiritualist  in  Dallas,  and  therefrom  bad  re- 
ceived  encouragement 

[S]  There  was  considerable  other  evidence 
relating  to  Spiritualistic  communications  as 
to  the  existence  of  oil  underneath  tbe  lands 
in  question,  and  we  should  perhaps  notice 
tbe  subject  a  Uttle  more  particularly.  We 
do  not  care  to  say  ttiat  spirits  from  the  great 
beyond  may  not  visit  and  communicate  with 
the  living,  nor  tbat  it  is  impossible  for 
man's  spiritual  powers  to  be  so  developed 
and  purified  as  to  constitute  a  medium  for 
communication  with  disembodied  beings,  for 
the  phantasm  of  toHlay  is  so  often  a  reality 
of  to-morrow.  But  these  subjects  belong  to 
realms  and  powers  tbat  as  yet  must  general- 
ly be  classed  as  purely  speculative,  and  not 
BO  established  by  evidences  cognizable  by 
tbe  law  which  we  are  required  to  administer 
as  to  be  classed  as  facts — as  among  proven 
tilings.  Indeed,  we  think  it  may  be  said  that 
a  belief  that  tbe  living,  through  tbe  agency 
of  a  medium,  can  receive  authentic  Informa- 
tion from  the  spirits  of  tbe  dead,  is,  in  tbe 
general  acc^tance  of  mankind,  a  species  of 
delusion,  and  tbat  such  communications,  in 
goaeral  acceptance,  are  of  too  unsubstantial 
a  character  to  be  received  as  representations 
of  fact  We  think,  therefore,  tbat  the  rep- 
resentations of  tbe  defendants,  If  any,  to  tbe 
effect  tbat  spirits  bad  revealed,  through  a 
medium,  tbe  existence  of  oil  in  ,  valuable 
quantities  beneath  the  lands  in  question, 
must  under  the  circumstances  of  the  case, 
be  regarded  as  insuflicient  to  form  a  basis 
for  relief  to  plaintiff. 

But  if  under  any  possible  set  of  circum- 
stances representations  of  the  character  men- 
tioned could  be  made  the  basis  of  equitable 
interposition,  the  present  suit  presents  no 
such  case.  There  Is  no  allegation  that  tbe 
plaintiff  is  mentally  deficient  or  wanting  in 
ordinary  business  acumen,  nor  evidence  that 
the  medium  mentioned  in  the  testimony  did 
not.  In  fact  give  tbe  assurances  imputed  to 
him,  or  that  defendants  themselves  were 
without  confidence  therein.  Indeed,  it  Is  not 
shown  that  the  test  well  undertaken  by  the 
parties  to  this  litigation  has  been  entirely 
abandoned.  So  far  as  the  evidence  called  te 
our  attention. shows,  the  work  may  now  be 
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contlDuIng,  and,  while  tbe  oil  has  not  been 
developed  as  near  the  surface  as  was  con- 
templated, the  truth  of  the  spiritual  prophe- 
cy that  oil  In  paying  quantities  Is  to  be 
found  beneath  the  lands  of  the  defendants 
may  yet  be  demonstrated. 

It  should  be  further  said  on  this  branch 
of  the  subject  that  some  of  the  spiritual  rev- 
elations relied  upon  were  made  subsequent 
to  plaintiff's  subscription  and  payment  for 
stock,  and  hence  In  no  event  could  have  been 
an  Inducement  therefor.  The  communica- 
tions detailed  at  greatest  length  and  appar- 
ently most  relied  upon  by  plaintiff  were 
those  of  Mr.  Kaiser  designated  as  a  medium, 
who  assured  plaintiff  that  "the  oil  Is  there  all 
right;  he  said  be  saw  It,  saw  the  oil  there, 
and  he  was  sure  of  that,  and  he  thought  it 
was  down  600  feet."  These  assurances, 
however,  as  shown  by  the  evidence,  were 
given  to  plaintiff  first  In  the  absence  of 
the  defendants,  and  we  fall  to  find  any 
evidence  that  either  of  the  defend- 
ants authorized  or  Incited  the  medium 
named  to  make  the  statements.  Indeed,  it 
seems  dlflBcult  to  point  out  any  theory  sus- 
tained by  the  pleadings  and  evidence  in  this 
case  which  will  support  the  Judgment  as  ac- 
tually rendered  In  plaintiff's  favor. 

As  before  observed,  the  plaintiff  does  not, 
in  direct  terms,  seek  to  cancel  his  subscrip- 
tion contracts  and  recover  damages  because 
of  a  depreciated  value  of  his  stock  In  the 
corporation  and  tender  a  return  of  such 
stock.  Nor  is  there  any  clear  showing,  so 
far  as  we  have  been  called  upon  to  consider 
the  record,  that  the  corporation  Is  not  a 
solvent  going  concern,  or  that  Its  stock  Is 
worthless,  or  that  the  right  secured  by  plain- 
tiff in  his  subscription  contracts  to  acquire 
additional  stock  at  par  is  vrlthout  value. 
On  another  trial  the  record  should  not  be 
left  in  doubt  on  these  matters ;  for  it  needs 
neither  argument  nor  citation  of  authorities 
to  support  the  proposition  that  plaintiff  can- 
not retain  the  benefits,  if  any,  of  these  sub- 
scription contracts  and  at  the  same  time  re- 
cover the  "money  paid  therefor. 

We  conclude  that  the  Judgment  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial  In  accord  with  the  views  we  have  in- 
dicated. 

Judgment  reversed,  and  the  cause  re- 
manded. 


JENNINGS  V.  JENNINGS  et  al.    (No,  047.) 

(Court  of  (Tivil  .\ppeols  of  Texas.     El  Paso. 
May  16,  1919.) 

1.  Wills  «=»104(5)— Unddk  Influkhck— Evi- 
OEiNCE  Admissible. 
On  tbe  issue  of  undue  influence  exerted  on 
testatrix  by  her  husband,  evidence  that  he  had 


whipped  her  and  nsed  abusive  language  toward 
her,  and  was  otherwise  guilty  of  unl^d  treat- 
ment, was  admissible. 

2.  Evidence  «=!>471(14>  —  Gonoi,u8io:tb  or 
WiTKEBS— Undue  Inflttekce. 

In  contest  of  probate  of  a  will  of  deceased 
wife  of  proponent  involving  Issue  of  nndue 
influence  exerted  by  proponent,  testimony  of 
daughter  that  her  father  dominated  her  mother 
was  a  conclusion,  and  inadmissible. 

3.  Wills  <S=»165(2)— Undue  Ihixuence— Ib- 
kelevant  Tebtiuont. 

On  the  issue  of  undue  Influence  exerted  on 
testatrix  by  her  husband,  the  proponent,  evi- 
dence of  a  conversation  12  yean  before  the  ex- 
ecution of  will,  with  reference  to  what  part 
of  her  father's  estate  testatrix  wasted,  was  ir- 
relevant. 

4.  Wnxs  '<8»164(6)  —  URDUS  IftrcamitcK— 

EiVIDKNCE  ADXiaSIBLB. 

On  the  issue  of  undue  Influence  exerted  on 
testatrix  by  her  husband,  the  proponent,  tes- 
timony that  on  the  moming  after  her  father's 
death  proponent  demanded  his  wife's  share  of 
the  estate,  was  irrelevant. 

6.  WnjiS  «=»lfl6(2)— Contest— Gmunds. 

A  wife's  will  in  favor  of  her  husband  can- 
not be  set  aside  upon  evidence  that  upon  one 
occasion  during  the  36  years  of  mairied  life  he 
objected  to  the  purchase  of  some  clothing. 

6.  WrLLfl  «=s>ie4(l)—CoNTEffi>— Undue  iNFtu- 

ENOE— BVIDENCS  ADIUSSIBUC. 

On  the  issue  of  undue  influence  exerted  on 
testatrix  by  her  husband,  the  proponent,  tes- 
timony of  a  son  that  he  did  not  know  of  eziat- 
ence  of  the  will  was  inadmissible. 

7.  Wills  <S=>164(5)— Contest— Undu*  Iitflu- 

ENCE— EVIDENOB    AdHIBBINLB. 

On  the  issue  of  undue  influence  exerted  on 
testatrix  by  her  husband,  the  proponent,  testi- 
mony with  reference  to  proponent  getting  a 
stranger  to  prepare  will,  instead  of  a  kinsman 
of  wife's  family,  held  irrelevant 

8.  Wills  «=s>166(2)—Conteot— Undue  Influ- 
ence—BviDENOB—SuFnoiENOr, 

Evidence  held  Insufficient  to  show  undue  in- 
fluence over  testatrix  by  her  husband. 

9.  Wills  <g=>163(2)— Contest— Undue  Influ- 
ence—Pboof. 

The  burden  is  on  contestant  to  prove  undue 
influence  was  exerrlsed  by  a  husband  over  his 
wife  at  the  time  she  executed  her  will  in  his 
favor. 

Error  from  District  Court,  Stephens  Coun- 
ty; Thos.  Li.  Blaaton,  Judge. 

Application  by  B.  T.  Jennings  to  probate 
the  will  of  his  deceased  wife,  Modcna  V.  Jen- 
nings. 6.  C.  Jennings  and  others  contest  the 
probate  on  the  ground  of  mental  incapacity 
and  undue  influence.  There  was  Judgment 
refusing  probate  In  the  county  court,  and  a 
like  Judgment  on  appeal  to  the  district  court, 
and  proponent  brings  error.  Reversed  and 
remanded. 
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J.  B.  Stubblefleld  and  N.  N.  Bosenquest, 
botb  of  Eastland,  for  plaintiff  In  error, 

Clias.  H.  Veale,  of  EI  Paso,  Scott  &  Brela- 
ford,  of  Eastland,  and  W.  C.  Veale  and  C.  M. 
Caldwell,  both  of  Breckenrldge,  for  defend- 
ants in  error. 

HIGGINS,  J.  Plaintiff  In  error,  H.  X. 
Jennings,  filed  his  application  in  the  county 
court  of  Stephens  county  to  probate  the  will 
of  hla  deceased  wife,  Modena  V.  Jennings. 
Mrs.  Herrlngton,  Mrs.  McNabb,  Mrs.  Mitch- 
ell, and  Mrs.  Lacey,  married  daughters  of  the 
proponent  and  deceased,  joined  by  their  se- 
spectlve  hus'bands,  and  Grover  C.  Jennings,  a 
son  of  proponent  and  the  deceased,  contested 
the  probate  of  the  will  upon  the  ground  of 
mental  incapacity  and  tmdue  influence.  In 
the  county  court  the  case  was  submitted  to 
a  jury  upon  the  Issues  mentioned,  and  a  Ter> 
diet  returned  in  favor  of  contestants.  Judg- 
ment was  there  rendered,  refusLug  to  pro- 
bate the  will.  Upon  appeal  to  the  district 
court  the  case  was  submitted  to  the  Jury  up- 
on the  issue  of  undue  Influence,  and  a  ver- 
dict rendered  In  favor  of  the  contestants. 
Judgment  was  there  rendered  that  the  will 
be  not  admitted  to  probate.  From  this  Judg- 
ment proponent  prosecutes  this  writ  of  error. 

Opinion. 

It  is  assigned  as  error  that  the  court  erred 
In  admitting  certain  evidence,  and  that  the 
evidence  is  insufficient  to  show  undue  influ- 
ence. The  record  discloses  the  following 
facts:  , 

Proponent  and  Modena  Veale,  his  deceased 
wife,  were  married  in  1880,  ond  lived  to- 
gether as  man  and  wife  for  36  years,  and  un- 
til she  died  on  April  20,  1916.  To  them  15 
children  were  born,  of  whom  13  survive. 
Five  of  the  adults,  as  stated  above,  have 
Joined  in  the  contest  of  her  will.  They  lived 
in  Stephens  county  during  their  raitire  mar- 
ried life.  They  accumulated  a  community 
estate,  consisting  of  land  and  personal  prop- 
erty. Mrs.  Jennings  also  had  some  separate 
property  which  it  seems  she  inherited  from 
her  father.  They  lived  upon  their  land  about 
10  miles  from  the  town  of  Banger.  About 
February,  1916,  Mrs.  Jennings  became  af- 
flicted with  cancer,  which  resulted  in  her 
death.  On  November  27,  1915,  Mr.  and  Mrs. 
Jennings  together  came  to  the  town  of 
Banger,  where  they  each  executed  their 
wills.  They  procured  the  services  of  Hon.  J. 
B.  Stnbblefield,  an  attorney,  of  Eastland, 
Tex.,  to  prepare  the  wills  for  them.  By  the 
terms  of  her  willy  Mrs.  Jennings  gave  to  her 
husband  all  of  her  personal  property.  All 
of  her  real  eetate  she  gave  to  Mr.  Jennings 
for  life,  with  remainder  to  their  diUdren. 
She  invested  him  with  power  to  sell  and  dis- 
pose of  the  land  as  he  might  see  proper.  It 
provided  that  after  his  death  the  real  estate 
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should  pass  to  their  children  and  their  de- 
scendants, share  and  share  alike,  as  they 
would  Inherit  under  the  law  of  descent  and 
distribution;  and  if  the  real  estate  had  been 
sold  by  the  husband  during  bis  life,  then 
that  the  proceeds  thereof  should  descend  and 
pass  as  the  real  estate.  She  appointed  h«r 
husband  as  executor,  and  directed  that  no 
bond  be  required  of  him,  and  that  no  action  be 
taken  in  the  probate  court  except  to  probate 
the  will  and  file  an  Inventory  and  appraise- 
ment. Mr.  Jennings'  will  gave  his  i)ersonal 
property  to  his  wife;  his  real  estate  to  her 
for  life,  with  remainder  to  their  children, 
and  appointed  her  executrix  without  bond. 
Otherwise  it  was  precisely  the  same  as  Mrs. 
Jennings'  wiU.  Mr.  and  Mrs.  Jennings  went 
to  the  office  of  the  First  National  Bank  of 
Banger,  and  there  signed  tbelr  wills  in  the 
presence  of  F.  W.  Melvin  and  Bex  O.  Outlaw, 
whom  they  desired  to  witness  the  same.  At 
the  time  of  her  death  four  of  the  surviving 
children  of  Mr.  and  Mrs.  Jennings  were  mi- 
nors living  at  home.  Two  of  them  were  girls, 
16  and  12  years  old,  and  two  boys,  14  and  8 
years  old. 

There  is  not  a  scintilla  of  evidence  in  this 
record  impeaching  the  mental  capacity  of 
Mrs.  Jennings.  To  sustain  the  allegation  of 
undue  Influence  evidence  was  adduced  by  the 
contestants  as  follows :  Some  of  the  con- 
testants testified  that  on  various  occasions, 
and  long  prior  to  the  execution  of  the  will, 
Mr.  Jennings  had  whipped  and  assaulted 
his  wife,  used  abusive  language  towards  her, 
and  was  otherwise  guilty  of  unkind  treat- 
ment. Most  of  these  matters  related  to  in- 
stances long  prior  to  the  execution  of  the 
will,  some  of  them  being  as  remote  as  12 
years.  A  Miss  Irene  Gold  was  also  permit- 
ted to  testify  that  about  5  years  before  the 
death  of  Mrs.  Jennings  she  heard  proponent 
make  the  statement  that  on  the  evening  be- 
fore be  had  whipped  his  wife. 

Contestant  Mrs.  Herrlngton  testified  she 
had  lived  at  home  for  23  years  prior  to  her 
marriage,  and  that  her  father  dominated  her 
mother.  This  was  objected  to  upon  the 
ground  that  it  was  the  opinion  of  the  wit- 
ness. Mrs.  Mitchell,  contestant,  testified 
that  12  years  prior  to  the  death  of  her  moth- 
er she  heard  this  conversation  between  her 
father  and  mother: 

"About  the  time  my  mother's  father  died,  t 
heard  my  mother  tell  my  father  that  she  wanted 
some  land  nearer  our  home,  as  her  portion  of 
her  father's  estate.  I  heard  her  state  that  she 
did  not  desire  the  canyon  land,  which  lay  fur- 
ther from  our  home,  as  her  portion  of  her  fa- 
ther's estate.  At  the  time  she  made  this  state- 
ment my  father  and  mother  were  talking  about 
my  mother's  part  of  her  father's  estate.  My 
mother  did  not  like  it  because  my  father  wcut 
down  to  see  my  grandmother  in  reference  to 
the  matter.  My  mother  always  said  that  she 
did  not  wont  the  canyon  land  as  her  portion  of 
her  father's  estate." 
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Grandma  Veale,  the  mother  of  Mrs.  Jen- 
nings, was  permitted  to  testify  that  when  her 
nusband  died  her  daughter  inherited  a  por- 
tion of  his  estate,  and  that  the  next  morning 
after  her  husband's  death  proponent  came  to 
her  house  and  demanded  his  wife's  share 
of  the  property,  and  that  she  thereafter  told 
Mrs.  Jennings  about  Mr.  Jennings'  conduct, 
and  that  when  she  told  Mrs.  Jennings  thereof 
the  latter  went  into  the  kitchen  and  cried. 
Mrs.  Herrington,  contestant,  was  permitted 
to  testify  that  she  knew  an  instance  in  which 
her  mother  wanted  to  purchase  some  clothing 
and  her  father  refused  to  permit  her  to  do 
BO.  Contestant  GroveP  Jennings  testified 
that  the  first  time  he  heard  about  his  moth- 
er's will  was  about  July  3,  1916,  after  the 
notices  were  posted.  Grover  Jennings  also 
testified : 

"Judge  W.  O.  Veale  is  related  to  the  Jeaningt 
family.  He  was  related  to  my  mother,  who  wag 
a  Vealo  before  she  married.  Judge  W.  C.  Veale 
was  residing  in  Breckenridge  at  the  time  my 
mother  is  said  to  have  made  the  will  in  con- 
troversy. At  the  time  this  purported  will  was 
made  E.  Y.  Jennings  resided  10  miles  from 
Banger,  in  Eastland  county,  and  it  was  25 
miles  to  Breckenridge.  It  is  about  12  miles 
from  Ranger  to  Eastland.  My  mother  was  not 
,  intimate  with  Jndge  W.  O.  Veale  during  her 
lifetime." 


[1,  2]  We  think  that  all  of  the  testimony 
Indicated  above  was  improperly  admitted, 
except  that  showing  that  proponent  had 
whipped  and  assaulted  his  wife  and  abused 
her.  All  the  rest  of  the  testimony  was  In- 
admissible, and  calculated  to  prejudice  and 
inflame  the  minds  of  the  Jury  against  the 
proponent,  except  the  testimony  of  Mrs.  Her- 
rington that  her  father  dominated  her  moch- 
er,  and  this  was  a  conclusion  of  the  witness. 
Whether  a  man  dominates  his  wife,  or  vice 
versa,  is  sometimes  a  very  debatable  ques- 
tion. Many  a  man  fancies  that  he  rules  his 
wife  when  the  reverse  Is  the  case,  and  a 
declaration  by  an  Interested  contestant  of 
her  mother's  will  that  her  father  dominated 
her  mother  is  no  more  than  the  expression 
of  an  opinion,  and  inadmissible. 

[8]  It  is  not  apparent  that  the  testimony 
of  Mrs.  Mitchell,  as  to  the  conversation  be- 
tween her  father  and  mother  about  12  years 
ago,  was  at  all  relevant  to  the  issue  of  un- 
due influence.  The  fact  that  her  motlier 
stated  that  she  wanted  the  laud  nearer  her 
home  as  her  portion  of  her  father's  estate, 
and  did  not  desire  the  canyon  land  farther 
away,  was  surely  not  evidence  of  undue  In- 
fluence exercise<l  12  years  later,  when  Mrs. 
Jennings  executed  her  will. 

[4]  Neither  does  It  seem  that  there  was 
any  relevancy  in  the  testimony  of  Grandma 
Veale  about  Mr.  Jennings'  conduct  when  his 
wife's  father  died.    Of  course,  such  conduct 


was  reprehensible,  and  its  natural  tendency 
was  to  prejudice  Uie  jury  against  a  man  who 
would  be  guilty  of  such  conduct,  but  It  cer- 
tainly did  not  tend  to  show  that  E.  T.  Jen- 
nings dominated  the  mind  of  his  wife  when 
she  executed  her  will,  and  caused  her  to 
make  a  will  which  represented  his  own  rath- 
er than  the  wish  of  the  testator. 

[5]  Neither  is  a  wife's  will  in  favor  of  the 
husband  to  be  set  aside  upon  evidence  that 
upon  (me  occasion  during  36  years  of  mar- 
ried life  he  objected  to  the  purchase  of  some 
clothing. 

[t]  The  testimony  of  Grover  Jeonings  that 
he  did  not  know  anything  about  the  will 
was  Inadmissible.  Under  the  facts  in  this 
case  there  was  nothing  suspicious  about  the 
circumstance  that  his  mother  and  father  did 
not  see  fit  to  advise  him  of  the  execution  of 
their  wills.  It  is  certainly  not  an  oucoromon 
thing  for  parents  to  execute  their  wills  with- 
out taking  their  children  Into  their  confi- 
dence. 

[7]  The  testimony  of  Grover  Jennings 
about  Judge  Veale  was  likewise  irrelevant. 
It  was  calculated  and  doubtless  intended 
that  the  inference  should  be  drawn  therefrom 
that)  proponent  purposely  refrained  from  go- 
ing to  a  kinsman  of  Mrs.  Jennings  to  have 
the  wills  drawn.  There  could  have  been  no 
proper  reason  for  the  introduction  of  tills 
evidence.  It  was  shown  by  Grover  Jennings 
himself  that  his  mother  was  not  intimate 
with  Judge  Veale,  and  that  Jennings'  resi- 
dence was  much  closer  to  Ranger,  where 
they  went  to  see  Mr.  Stubblefleld,  than  It 
was  to  Breckenridge,  where  Judge  Veale  re- 
sided. Mrs.  Jennings'  malady  was  a  painful 
one,  and  her  husband  Is  not  to  be  convicted 
of  exercising  undue  influence  because  he  saw 
fit  to  drive  10  miles  to  Ranger  to  get  Stubble- 
field  to  prepare  the  wills,  instead  of  driving 
his  wife,  suffering  from  a  painful  malady, 
a  distance  of  25  miles  to  Breckenridge,  mere- 
ly that  a  distant  kinsman  of  her  family 
should  draw  the  same. 

[S,  I]  Under  the  views  expressed,  all  of  the 
testimony  of  the  contestants  indicated  above 
was  improperly  admitted,  except  evidence 
of  the  whipping  of  the  wife,  other  assaults 
and  unkind  language  and  treatment.  It  waji 
inadmissible  for  the  reason  that  it  was  irrel- 
evant and  Immaterial  to  the  issue  of  undue 
Influence,  was  calculated  to  prejudice  and  in- 
flame the  mind  of  the  jury  against  proponent, 
and  induce  them  to  base  their  verdict  <u)ou 
passion  and  prejudice  rather  tliau  upon  au 
unbiased  consideration  ot  the  issue  of  un- 
due influence.  This  alone  would  necessitate 
the  reversal  of  this  case,  but  we  are  of  the 
opinion  further  that  a  reversal  must  also  be 
had  upon  the  ground  that  the  evidence  Is  in- 
sufficient to  sustain  the  allegation  of  undue 
influence.  The  burden  rested  upon  the  plain- 
tiffs of  proving  the  same,  and  it  must  liave 
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appeared  that  at  tbei  time  Mrs.  Jeoalngs  ex- 
ecuted r  her  will  her  action  In  so  doing  was 
dictated  by  undue  influence  then  exercised  hy 
the  proponent.  Barry  v.  Qraclette,  71  S.  W. 
309.  There  is  no  evldmce  that  B.  X.  Jen- 
nings did  exercise  spch  influence.  If  there 
had  been  any  evidence  of  its  exercise  at  that 
time^  then  the  evidence  of  whipping,  assault- 
ing, and  unklndness  upon  bis  part  to  bis 
wife  In  the  past  would  have  been  admissible 
as  corroborating  circumstances  tending  to 
show  the  domination  of  his  wfU  over  hers, 
but  In  the  absence  of  evidence  showing  the 
existence  of  undue  Influence  exercised  when 
the  win  was  executed  the  other  evidence 
loses  Its  probative  force,  because  there  is 
nothing  for  it  to  corroborate.  From  one 
viewpoint,  evidence  of  such  conduct  might 
be  r^arded  as  negativing  undue  influence, 
but  it  is  for  tile  Jury  to  draw  Its  own  con- 
clusions therefrom.  It  is  unnecessary  to 
dwell  upon  the  evidence  in  this  record  which 
tends  to  show  that  Mrs.  Jennings'  will  was 
executed  by  her,  of  her  own  free  will  and 
voUtion,  further  than  toL  say  that  all  of  the 
evidence  upon  the  subject  tends  to  show  that 
Bucb  was  the  case.  A  wide  latitude  is  per- 
missible In  the  introduction  of  evidence  to 
show  undue  Influence,  and  the  Jury  may 
properly  take  Into  consideration  all  of  the 
facts  and  circumstances  in  the  case,  but 
where  there  is  no  fact  or  circumstance  tend- 
ing to  show  directly  or  Indirectly  that  undue 
Influence  has  been  exercised,  and  the  will 
executed  under  the  dominating  Influence  of 
another  party,  the  Jury  is  not  at  liberty  to 
find  against  Its  validity.  The  will  in  this 
case  cannot  be  considered  unreasonable. 
There  is  an  abundance  of  evidence  that  it 
was  the  free  act  and  deed  of  Mrs.  Jennings, 
but,  as  indicated  above,  it  is  unnecessary  for 
us  to  detail  and  dwell  upon  this  phase  of  the 
case,  because  the  question  before  us  is  not 
whether  or  not  there  is  sufllclent  evidence  to 
show  that  it  was  a  valid  will,  but  the  ques- 
tion is.  Is  there  any  evidence  to  show  that 
in  executing  the  Siime  Mrs.  Jennings  was 
unduly  influenced  by  her  husband?  In  sup- 
port of  the  evidence  as  to  the  InsufQciency 
of  the  evidence,  see  In  re  Burns'  Estate,  52 
8.  W.  98;  Barry -v.  Graciette,  supra;  Wetz  v. 
Schneider,  84  Tex.  Civ.  App.  201,  78  S.  W. 
394.  This  court  would  be  well  warranted, 
upon  the  record  here  presented,  In  reversing 
and  rendering  this  case  for  the  plaintiff  in 
error,  but  a  certain  discretion  In  such  mat- 
ters Is  vested  In  the  court,  and  the  conclu- 
sion Is  reached  that  It  would  be  better  to  re- 
mand the  case  for  retrial.  The  views  ex- 
pressed vrlll  sufficiently  Indicate  the  action 
which  should  be  taken  by  the  trial  court 
upon  retrial,  unless  the  contestants  adduce 
additional  evidence  to  meet  the  views  here 
expressed. 
Beversed  and  remanded. 
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BIGHAM  V.  STAMPS.     (No.  8095.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

April  26,  1919.    Rehearing  Denied 

May  SI,  1919.) 

1.  Appkal  and  Ebbob  <»=»5e9(l)— Statbmeht 
or  Faots— SieniKe   by   Apfeixant'8  At- 

TOBNET. 

Paper  purporting  to  be  a  statement  of  facts 
and  stating  in  its  beginning  and  conclusions  that 
it  is  a  statement  of  facts  proved  on  the .  trial 
and  indorsed,  approved  as  statement  of  facts 
in  the  case,  and  signed  by  the  trial  judge  and 
appellee's  counsel,  will  be  treated  as  a  statement 
of  facts  in  the  case,  though  not  signed  by  ap- 
pellant's connsel. 

2.  BouNDAKiEs  €=s>37(5)  —  Evidence— Aqbbb- 

UE>-T  AS  TO  TlUE. 

Evidence  held  to  justify  finding  against  de- 
fendant's contention  that  boundary  claimed  by 
tiim  had  been  fixed  by  agreement  between  him 
and  plaintiff's  predecessor  which  was  binding 
upon  plaintiff. 

Appeal  from  District  Court,  Freestone 
County;  A.  M.  Blaekmon,  Judge. 

Action  by  A.  D.  Stamps  against  E.  V.  Big- 
ham.  Judgment  for  plaintiff  and  defendant 
appeals.    Aflirmed. 

Dexter  Hamilton,  of  Corslcana,  for  appel- 
lant. 
Boyd  &  Bell,  of  Teague,  for  appellee. 

TALBOT,  J.  [1]  llils  is  the  second  appeal 
of  this  case.  The  opinion  on  the  former  ap- 
peal is  reported  in  187  S.  W.  733.  It  is  a  suit 
Uistituted  by  the  appellee  against  appellant 
to  recover  a  tract  of  land,  a  part  of  the  D. 
Bratt  survey,  situated  In  BYeestone  county. 
The  defendant  pleaded  not  guilty.  The  stat- 
utes of  limitation  of  five  and  ten  years,  and 
set  up  claim  to  only  a  part  of  the  land  in  con- 
troversy. No  evidence  appears  to  have  been 
offered  in  supi>ort  of  the  pleas  of  limitation. 
The  case  was  tried  by  the  court  without  a 
jury  and  the  trial  resulted  in  a  Judgment  for 
the  appellee.  At  a  former  day  of  the  present 
term  we  affirmed  the  Judgment  of  the  district 
court  because  no  fundamental  error  was  ap- 
parent on  the  face  of  the  record  and  because 
we  were  then  of  the  opinion  that  the  state- 
ment of  facts  filed  with  the  transcript  in 
the  case  falls  to  comply  with  the  statute 
which  requires  that  such  statement  shall  be 
agreed  to  by  the  parties  and  approved  by 
the  Judge,  or  in  the  event  of  a  failure  of  the 
parties  to  agree  that  a  statement  of  facts 
shall  be  prepared  and  certified  to  by  the 
Judge  filed  in  duplicate  with  the  clerk  of  the 
trial  court,  and  the  original  sent  to  the  appel- 
late court  as  a  part  of  the  record.  Upon  a 
consideration  of  appellant's  motion  for  relrcar- 
Ing  we  reached  the  conclusion  that  we  erred 
in    declining  to   consider   the   statement   of 
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facts,  and  set  aside  onr  Judgment  affirming 
the  case. 

The  statement  of  facts  sent  to  this  court 
Is  signed  by  counsel  for  appellee  only  with 
the  words,  "Approved  as  the  statement  of 
facts,''  and  signed  by  "A.  M.  Blackmon, 
Judge  Seventy-Seventh  Judicial  District  of 
Texas."  The  caption  shows  the  style  and 
number  of  the  case,  and   recites: 

"The  following  pages  contain  a  full,  true,  and 
correct  statement  of  all  the  material  facts  ad- 
duced in  evidence  at  the  trial  of  said  cause." 

There  Is  a  certificate  that— 

"It  is  agreed  by  and  between  the  counsel  for 
the  plaintiff  and  the  counsel  for  the  defendant 
that  the  foregoing  35  pages  contain  a  full,  true, 
and  correct  statement  of  all  the  material  facts 
adduced  in  evidence  at  said  trial  of  said  cause, 
styled  and  numbered  in  the  caption  hereof,  and 
that  the  same  is  agreed  to  as  the  statement  of 
facts  in  said  cause." 

Orhis  certificate,  as  above  indicated,  is  sign- 
ed by  counsel  for  appellee  only ;  the  name  of 
counsel  for  appellant  being  omitted.  In  our 
search  for  authority  upon  the  question,  after 
the  opinion  declining  to  consider  the  state- 
ment of  facts  for  the  reason  stated  was  hand- 
ed down,  which  will  be  withdrawn,  we  find 
that  the  Supreme  Court  of  this  state,  in  the 
case  of  Schneider  &  Davis  v.  Stephens,  60 
Tex.  410,  has  expressly  decided  that  a  state- 
ment of  facts,  certified  to  by  the  judge  before 
whom  the  case  was  tried  as  an  agreed  state- 
ment, and  which  is  only  signed  by  counsel  for 
one  of  the  parUes  to  the  suit,  may  be  consid- 
ered on  appeal,  the  presumption  being  that  it 
was  properly  certified,  citing  McManus  v. 
Wallis,  52  Tex.  534.  We  also  find  that  in 
Dwyer  v.  Testard,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  $  1220,  it  was  held  that  where,  in  the  be- 
ginning of  the  paper,  it  purported  to  be  the 
statement  of  facts  in  the  case,  and  concluded, 
"We  agree  that  the  above  is  a  correct  state- 
ment of  the  facts  given  in  evidence  on  the 
trial  of  this  case,"  and  is  signed  by  counsel 
for  one  of  the  parties,  and  is  Indorsed  "Ap- 
proved," and  signed  by  the  judge  who  tried 
the  cose  the  paper  was  "sufficiently  authen- 
ticated to  require  it  to  be  considered  as  a 
statement  of  facts."  That  case  was  distin- 
guished from  Renn  v.  Samos,  42  Tex.  104,  in 
the  fact  that  in  the  latter  case  Ihere  was 
nothing  in  the  beginning  or  conclusion  of  the 
paper  puiiiorting  to  be  a  statement  of  facts  to 
indicate  that  It  was  Intended  as  such  state- 
ment. In  the  case  at  bar  the  paper  purport- 
ing to  be  a  statement  of  facts  Is  signed  by 
counsel  for  appellee  and  lnd6rsed  approved  as 
the  statement  of  facts  in  the  case.  In  Its  be- 
ginning and  conclusion  it  Is  stated  that  It  Is  a 
statement  of  the  facts  proved  on  the  trial, 
and  following  tlie  nuthorltios  cited  it  .should 
and  will  be  treated  as  a  statement  of  facts  in 
the  case. 

The  controversy  grows  out  of  a  dispute  as 
to  the  true  location  of  the  boundary  line  be- 


tween lands  owned  by  the  respective  parties. 
The  trial  court  filed  the  following  condaslonfl 
of  fact  and  law: 

"Conclusions  of  Fact. 

"CI)  In  September  of  the  year  1898  the  de- 
fendant, E.  V.  Blgham,  and  one  J.  0.  Wells 
owned  in  codmon  or  jointly  a  tract  of  land  in 
Freestone  county,  Tex.,  aggregating  287  acres, 
of  which  the  land  in  controversy  in  this  suit 
is  a  part. 

"(2)  In  November,  1898,  the  defendant.  Big- 
ham,  and  the  said  J.  C.  Wells  effected  a  parti- 
tion of  said  tract  of  land,  the  defendant  Big- 
bam  executing  at  the  time  a  deed  to  J.  C.  Wells 
which  embraced  the  land  in  controversy  in  this 
suit.  Wells  executed  a  deed  to  Bigham  to  all 
that  portion  of  the  298  acres  lying  east  of  a  line 
running  south  30°  east  from  the  ell  corner 
of  the  Bratt  survey.  The  defendant,  Bigham, 
erected  a  fence  along  the  west  line  of  the  por- 
tion deeded  him  by  Wells,  and  asserted  no  ti- 
tle or  claim  to  any  portion  of  the  tract  west 
of  this  line  until  about  the  year  1910. 

"(3)  In  October,  1808,  J.  C.  Wells  conveyed 
the  portion  of  the  2S7  acres  received  by  him  in 
the  partition  to  J.  C.  Hagler,  and  in  March, 
1801,  Hagler  conveyed  same  to  W.  D.  An- 
derson. The  field  notes  in  the  deed  from  Wells 
to  Hagler  and  from  Hagler  to  Anderson  cover- 
ing and  embracing  the  land  in  controversy  here- 
in, as  well  as  the  field  notes  in  the  original  pai^ 
tition  deed,  were  as  follows:  'Second  tract: 
Being  a  part  of  the  Bratt  survey  and  de- 
scril>ed  as  follows:  Beginning  at  the  N.  W. 
corner  of  said  survey ;  thence  N.  60*  E.  524 
vrs.  to'  a  corner  in  the  north  line  of  said  sur- 
vey, being  one  of  the  eU  corners  of  this  tract; 
thence  30°  E.  T70  vra.  to  a  stake  in  the  sooth 
line  of  this  tract;  thence  south  60°  W.  692 
vrs.  to  a  stake  in  tiie  west  line  of  the  Bratt  sur- 
vey; thence  N.  30°  W.  to  the  place  of  begin- 
ning.' 

"(4)  During  the  year  1910,  W.  D.  Anderson 
having  verbally  contracted  to  sell  the  tract  of 
land  owned  by  him,  as  above  described,  to  one 
Ben  Pillans,  he,  Pillana,  and  the  defendant, 
Bigliam,  employed  a  surveyor  to  establidi  and 
mark  on  the  ground  the  boundary  line  between 
the  land  owned  by  Bigham  and  contracted  for 
by  Pillans.  Pillans  at  this  time  had  no  deed 
to  the  land  or  no  description  of  same,  and  did 
not  know  where  the  ell  corner  as  called  for  in  the 
partition  deed  was  located.  The  surveyor  em- 
ployed to  do  the  work  had  in  bis  posseasiMi  the 
old  partition  deed  between  Bigham  and  Wells. 
From  the  field  notes  therein  contained  he  be- 
gan at  the  N.  W.  corner  of  the  Bratt  survey 
and  ran  a  line  north  60  east  for  the  distance 
therein  called  for,  viz.  524  varas  and  stopped; 
this  being  the  point  at  which  Bigham  was  then 
contending  the  boundary  line  should  be  located. 
To  embrace  the  land  originally  conveyed  to 
Wells  and  then  owned  by  Anderson,  the  line 
should  have  been  projected  to  the  'ell  corner*  of 
the  Bratt  survey,  or  a  distance  of  some  163 
varas  farther.  Pillans,  not  knowing  where  the 
ell  comer  was,  and  not  understanding  the  calls 
in  the  original  partition  deed,  agreed  that,  if 
the  land  east  ot  the  point  where  the  surveyor 
bad  stopped  was  not  embraced  and  covered  by 
Mr.  Anderson's  deed,  and  there  was  in  fact  an 
excess,  or  soms  land  which  had  not  theretofore 
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been  divided,  h»  would  agree  to  divide  such  ex- 
cess between  himself  and  Bigham  in  tbe  same 
proportion  tliat  the  land  had  been  originally 
divided  between  Wells  and  Bigham.  PUlans 
never  agreed  to  the  location  of  a  boundary  line 
which  would  encroach  upon,  or  take,  any  of 
the  land  embraced  in  or  covered  by  the  Ander- 
son deed. 

"(5)  Plaintiff,  A.  D.  Stamps,  deraigned  title  to 
all  the  land  in  controversy  in  this  suit. 

"(C)  The  defendant,  Bigham,  nor  those  under 
whom  he  claims,  have  held  the  land  in  contro- 
versy for  a  suIScieut  length  of  time  to  mature 
title  under  any  of  the  statutes  of  limitation." 

"Conclusions  of  Law. 

"(1)  There  being  no  question  but  that  the 
land  in  controversy  is  covered  and  embraced  by 
the  partition  deed  to  Wells,  as  well  as  by  all 
the  other  deeds,  including  a  deed  under  which 
plaintiff  holds,  and  it  being  equally  clear  from 
the  testimony  that  PiUans  agreed  to  the  pro- 
posed location  of  the  line  only  in  the  event  it 
did  not  encroach  upon  or  take  some  portion  of 
the  land  he  had  contracted  to  purchase  from 
Anderson,  i.  e.,  only  in  the  event  it  was  in  fact 
the  true  boundary  line,  and  it  further  appear- 
ing that  Pillans,  nor  those  claiming  under  him, 
ever  at  any  time  thereafter  ratified  or  acquiesc- 
ed in  the.  location  of  the  proposed  line,  I  con- 
clude as  a  matter  of  law  that  his,  PiUans'  state- 
ment, then  and  there  made,  to  the  effect  that  he 
would  agree  to  the  line  if  'the  field  notes  of  the 
Anderson  deed  showed  to  be  the  same  as  the 
surveyor  was  then  using,'  was  Insufficient  to 
bind  Pillans  to  the  establishment  of  the  line  at 
the  point  contended  for  by  defendant,  and  to 
thereby  effect  an  unintentional  conveyance, 
without  consideration,  of  the  land  he  then 
owned. 

"(2)  This  being  a  suit  in  trespass  to  try  ti- 
tle, and  the  plaintiff  having  deraigned  title  to 
the  land  in  controversy,  and  there  being  no  lim- 
itation in  behalf  of  defendant,  and  no  contract 
for  the  establishment  of  any  division  line  as  con- 
tended for  by  defendant,  it  follows  that  plaintiff 
•hould  recover  herein  the  land  sued  for." 

[2]  The  contentions  of  the  appellant  are,  in 
substance,  that  the  evidence  shows  conclu- 
sively that  the  boundary  line  as  claimed  by 
bim  was  agreed  upon  and  fixed  by  him  and 
the  parties  who  owned  the  adjoining  tract  at 
the  time  of  such  agreement ;  that,  the  bound- 
ary line  having  been  fixed  by  understanding 
of  all  parties  Interested  in  the  land  at  the 
time,  and  having  been  thereafter  acquiesced 
In  by  them,  the  boundary  thus  fixed  will  not 
be  disturbed;  that  the  trial  court  erred  in 
finding  in  the  second  paragraph  of  his  con- 
dnslons  of  fact  that  the  defendant,  Bigham, 
CTected  a  fence  along  the  west  line  of  the  por- 
tion of  land  deeded  to  him  by  Wells  and  as- 
serted no  title  or  claim  to  any  portion  of  the 
tract  west  of  this  line  until  about  the  year 
1910;  and  that  the  findings  of  fact  contained 
In  the  fourtli  paragraph  of  the  court's  conclu- 
sions of  fact  (which  paragraph  is  set  out 
above)  is  wholly  at  variance  with  the  evidence 
adduced  In  the  trial  of  the  case,  the  evidence 
all  showing  that  Qie  bouadory  Une  was  ua- 


knowQ  to  all  parties,  and  that  the  sole  por- 
po.se  of  the  survey  was  to  Ox  a.  boundary  line. 
On  the  former  appeal  we  held  that  the  evi- 
dence showed  a  valid  agreement  and  location 
of  the  boundary  line  between  the  appellant 
and  the  predecessor  Iq  title  of  the  appellee, 
and  appellant  now  Insists,  in  effect,  that  the 
evidence  shown  by  the  record  on  the  present  • 
appeal  is  sub-stanliially  the  same  as  It  was  on 
the  former  appeal,  and  the  judgment  of  the 
court  below  should  be  reversed,  and  judgment 
here  rendered  for  the  appellant.  Much  of  the 
evidence  in  the  record  now  is  practically  the 
Same  as  it  was  on  the  former  appeal,  but  a 
careful  comparison  of  it  with  that  shown  by 
the  statement  of  facts  sent  up  on  that  appeal 
which  is  before  us  has  led  to  the  conclusion 
that  it  Is  materially  different  In  important 
particulars,  and  that  therefore  we  would  not 
be  warranted  in  disturbing  the  Judgment  of 
the  district  court.  It  Is  clear  from  the  evi- 
dence that  the  survey  made  by  appellant  and 
Pillans  shown  In  the  trial  court's  findings 
was  made  for  the  purpose  of  fixing  the  bound- 
ary line.  On  the  former  appeal  the  evidence 
showed,  and  we  held,  that  In  making  the  sur- 
vey It  was  found  that  there  was  an  excess  of 
land  and  that  It  was  agreed  between  appel- 
lant and  Pillans,  which  was  binding  on  An- 
derson from  whom  Pillans  had  contracted  to 
buy,  that  the  line  established  by  the  survey 
should  be  the  boundary  line,  and  the  excess 
divided  two-thirds  to  appellant  and  one-third 
to  Pillans,  unless  It  ^ould  appear  upon  a 
later  examination  that  the  field  notes  in  the 
deed  made  by  Hagler  to  Anderson  should  be 
at  variance  with  the  field  notes  in  the  Wells- 
Bigham  partition  deed,  which  partition  deed 
was  used  by  the  surveyor  Stewart  In  running 
the  line.  The  evidence  also  showed  that  Pil- 
lans sold  the  land  to  Tom  Piatt,  and  that  at 
the  request  of  both  of  them  Anderson  made  a 
deed  therefor  to  Piatt,  and  without  contra- 
diction that  the  field  notes  contained  in  the 
Wells-Blgham  partition  deed  were  exactly  the 
same  as  in  the  deed  from  Hagler  to  Ander.son; 
that  the  terms  of  description  in  the  original 
partition  deed,  in  the  deed  from  WeUs  to 
Hagler,  In  the  deed  from  Hagler  to  Anderson, 
In  the  bond  for  title  made  by  Anderson  to  Pil- 
lans, In  the  deed  from  Anderson  to  Piatt,  and 
In  the  deed  from  Piatt  to  the  appellee. 
Stamps,  were  precisely  the  same.  The  effect 
of  the  evidence  also  was  to  show,  practically 
without  contradiction,  not  only  PUlans  agreed 
upon  the  condition  stated  to  the  establish- 
ment of  the  boundary  line  as  claimed  by  ap- 
pellant, bat  that  Anderson,  who  had  executed 
t6  him  a  bond  for  the  title  to  the  land,  agreed 
thereto  or  acquiesced  therein,  and  under  all 
the  facts  shown  w^e  were  of  opinion  that  It 
should  l)e  then  held  that  the  true  division 
line  between  the  lands  of  the  parties  was 
where  it  was  established  by  the  surveyor 
Stewart.  The  evidence  In  the  record  on  this 
afipeiil  is  conflicting  as  to  the  terms  and  con- 
ditions upon  which  Pillans  agreed  that  thi« 
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line  should  be  the  boundary  line.  The  testl- 
mony  of  the  appellant  is  substantially  the 
same  as  on  the  former  appeal,  but  the  testimo- 
ay  of  Pillans  and  Stewart,  the  surveyor  who 
run  the  line,  claimed  by  appellant  to  be  the 
division  line,  varies  somewhat  from  their  for- 
mer testimony,  and  is  to  the  effect  and  Justi- 
fies, it  occurs  to  us,  the  findings  of  the  trial 
court  that  Stewart,  the  surveyor,  in  running 
the  line  In  question  btgan  at  the  N.  W.  corner 
of  the  Bratt  survey  and  ran  a  line  north  60° 
east  for  the  distance  called  for  In  the  parti- 
tion deed  between  appellant  and  Wells,  viz., 
524  varas,  and  stopped;  that  to  embrace  the 
land  originally  conveyed  to  Wells  the  line 
should  have  been  projected  to  "ell  corner" 
of  the  Bratt  survey,  a  distance  of  some  168 
varas  farther;  that  Pillans,  not  knowing 
where  the  "ell  corner"  was,  and  not  under- 
standing the  calls  in  the  original  partition 
deed,  agreed  that,  if  the  land  east  of  the  point 
where  the  surveyor  had  stopped  was  not  em- 
braced and  covered  by  Mr.  Anderson's  deed, 
and  there  was  in  fact  an  excess  of  some  land 
which  had  not  theretofore  been  divided,  he 
would  agree  to  divide  surti  excess  between 
himself  and  Bigham  in  the  same  proportion 
that  the  land  had  been  originally  divided  be- 
tween Wells  and  appellant;  that  Pillans  never 
agreed  to  the  location  of  a  boundary  line 
which  would  encroach  upon  or  take  any  of 
the  land  embraced  in  or  covered  by  the  An- 
derson deed.  The  deeds  under  which  appel- 
lee claims  described  the  land  as  follows: 

"Being  a  part  of  the  Bratt  survey  and  de- 
scribed as  follows:  Beginning  at  the  N.  W.  cor- 
ner of  said  survey ;  thence  N.  00°  E.  624  vrs. 
to  a  corner  in  the  north  line  of  said  survey, 
being  one  of  the -ell  comers  of  this  tract;  thence 
S.  30°  E.  770  vrs.  to  a  stake  in  the  south  line 
of  this  tract;  thence  S.  60°  W.  692  vrs.  to  a 
stake  in  the  west  line  of  the  Bratt  survey; 
thence  N.  30"  W.  to  the  place  of  beginning." 

The  testimony  of  Pillans,  as  shown  by  the 
record  now  before  this  court,  touching  the 
agreement  between  him  and  appellant  with 
respect  to  the  boundary  line,  is  as  follows: 

"I  told  Mr.  Bigham  [appellant]  after  the  line 
had  been  run  that  in  the  event  there  was  any 
gain  in  the  land  that  it  ought  to  be  divided 
between  us  in  the  same  proportion  as  the  land 
was  originally  divided  between  him  and  Mr. 
Wells ;  that,  if  the  field  notes  in  Mr.  Anderson's 
deed  showed  that,  or  was  like  the  one  we  had, 
I  would  agree  to  the  line.  I  told  him  that,  if 
Mr.  Anderson's  deed  did  not  call  for  this  extra 
laud,  then  it  ought  to  he  divided  between  us. 
No ;  I  did  not  definitely  agree  to  the  establish- 
ment of  the  line  as  run.  •  •  •  No;  I  did 
not  state  that  I  then  agreed  with  Bigham  on 
the  line  run.  The  understanding  was  that  if 
Anderson's  deed  did  not  call  for  it  then  this 
land  was  to  be  divided,  but  if  it  did  call  for  it, 
I  would  not  agree  to  the  line." 

In  answer  to  questions  propounded  by  the 
court  the  witness  sold: 


"Tes;  I  mean  to  say  that  I  did  not  intend 
to  agree  to  the  partition  line  as  then  fixed,  if 
the  land  between  that  line  and  the  line  where 
Mr.  Bigham  had  theretofore  bad  his  fence  was 
in  fact  embraced  by  her  field  notes  in  the  An- 
derson deed." 

In  answer  to  the  court's  question : 

"Then  I  understand  that  you  meant  on  that 
occasion  that  the  partition  line  as  agreed  to,  or 
as  run,  would  be  agreed  to  by  you  only  in  the 
event  it  was  not  encroaching  upon  some  of  Mr. 
Anderson's  land  that  you  expected  to  buy  from 
him" 

—the  witness  said: 

"Tea ;  if  I  had  known  that  the  line  proposed 
was  encroaching  upon  the  land  covered  by  the 
Anderson  deed,  I  would  not  have  agreed  to 
same.    No ;   I  never  did  agree  to  the  line." 

The  surveyor  Stewart  testified  in  this  con- 
nection that  he  ran  the  division  line;  that 
the  line  as  run  was  an  agreed  line  b^ween 
Bigham  and  Pillans,  provided  It  agreed  with 
the  field  notes  of  a  deed  that  W.  D.  Anderson 
had  to  the  land.    He  said: 

"The  papers  that  we  had  had  two  different 
calls  on  the  same  Une — there  were  two  ditterent 
distances  given,  the  shorter  distance  creating  ao 
excess.  Yes;  the  excess  was  divided  between 
the  two,  but  I  do  not  know  in  what  propor- 
tion it  was  divided.  I  do  know  one  got  more 
than  the  other.  Yes;  I  say  that  we  were  to 
see  a  deed  that  Mr.  Anderson  had,  and  the  line 
as  run  was  to  be  the  true  line  if  it  agreed  with 
the  Anderson  deed.  The  agreement  was  that 
the  line  run  was  to  be  the  fixed  boundary  Une 
between  us;  provided  the  field  notes  in  the 
Anderson  deed  corresponded  to  the  field  notes 
of  this  partition  deed  from  Bigham  to  Wells." 

In  answer  to  question  asked  by  the  trial 
court,  this  witness  said  he  understood  that  it 
was  Mr.  Pillans'  agreement  that  he  would  l>e 
bound  by  the  line  as  fixed  by  witness  provid- 
ed it  did  not  encroach  upon  the  land  embraced 
in  that  deed.  This  witness  was  asked  by  the 
court: 

"Was  it  understood  that  this  line  would  be 
abided  by  by  Pillans  in  the  event  the  deed  held 
by  Anderson  showed  the  distance  as  called  for 
in  the  partition  deed,  or  was  it  agreed  that  he 
would  abide  by  it  provided  the  land  on  the  east 
of  the  proposed  line  was  not  in  fact  embraced 
and  covered  by  the  Anderson  deed?" 

To  which  question  the  witness  replied: 

"My  understanding  was,  if  this  land  on  the 
cast  was  embraced  in  the  Anderson  deed,  that 
Pillans  was  to  go  by  what  was  covered  by  the 
Anderson  deed." 

And  be  further  testified  to  the  effect  that 
as  a  matter  of  fact  the  Anderson  deed  did 
embrace  the  land  in  controversy. 

We  regard  the  controlling  issues,  as  the 
case  comes  to  us  in  the  present  record,  as  is- 
sues of  fact,  and  that  the  findings  of  the  trial 
court  upon  those  issues  was  Justified  by  the 
ervidence.    There  may  be  some  apparent  Incoa- 
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Blst^it  statonenta  of  tbe  witneeaes  Plllaos  and 
Stewart  as  to  whether  it  was  understood  and 
agreed  tltat  PlUans  would  be  bound  by  the 
line  run  In  the  event  the  field  notes  in  Ander- 
son's deed  were  the  same  as  the  field  notes  in 
the  partlti(Hi  deed  between  aiipellant  and 
Wells  or  in  the  event  the  line  did  not  en- 
croach upon  the  land  embraced  in  Anderson's 
deed,  but  we  regard  them  as  more  apparent 
than  real.  At  all  events  we  do  not  think  it 
can  snccessfolly  be  denied  that  there  was  sub- 
stantial evidence  to  authorize  the  court  to  find 
that  the  agreement  was  that  Pillans  would  be 
bound  by  the  line  run  only  in  the  event  It  did 
not  encroach  upon  the  land  embraced  In  An- 
derson's deed  and  that  It  did  encroach  upon 
that  land. 

The  appellee  proved  a  regular  chain  ot  ti- 
tle from  the  admitted  common  source,  and  it 
results  from  what  we  have  said  that  the  Judg- 
ment of  the  district  court  should  be  atfirmed; 
and  It  Is  so  oidered. 

Affirmed. 


HOUSTON  ICE  &  BBEWINO  CO.  et  al.  v. 
HARLAN  et  al.     (No.  408.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
May  13,  1919.) 

1.  Tbial  «=>133(1)— Abotjmknt  of  OounbeIt— 
Dtjtt  of  Distmot  Jcdoe. 
In  view  of  rules  39,  40,  41,  for  the  district 
and  county  courts  (142  S.  W.  zz),  requiring 
that  counsel  confine  their  arguments  strictly 
to  the  evidence  and  to  the  argument  of  oppos- 
ing counsel,  it  is  duty  of  district  judge  to  keep 
coimsci  within  the  record,  and  not  to  jeopar- 
dize appellants'  rights  by  inferentially  sanc- 
tioning highly  wrought  and  inflammatory  ar- 
gument. 

,2.  Appeal  and  Ebboe  iS=>1060(1)— HAKitLESS 
Ebbob  —  Abotjment  of  Counsel  —  Mattebs 
OF  Recobd. 
In  suit  by  married  woman  to  set  aside  gen- 
eral warranty  deed  executed  by  herself  and  hus- 
band to  a  defendant,  on  ground  that  it  was  a 
mortgage,  and  had  been  executed  ander  duress 
to  prevent  jailing  of  husband  by  a  defendant 
for  embezzlement,  plaintiff's  inflammatory  argu- 
ment, discussing  in  strong  language  matters  not 
in  evidence  or  based  on  matters  not  supported 
by    evidence,    was    reversible    error,    especiall,v 
where   evidence   was   circumstantial,   and   jury 
found  against  defendant 

3.  Appeal  and  Erbob  $=s>1060(1)— Impbopkb 

ABGtJMENT— REVEBSAL. 

Improper   argument   alone   is   sufSdent  to 
reverse  the  case. 
Walker,  J.,  disseutuig. 

Appeal    from    District    Court,    Jetferson 
County ;  W.  H.  Davidson,  Judge; 

Suit  by  Clara  J.  Harlan  against  Houston 
Ice  &  Brewing  Company  and  others,  wherein 


the  plaintiff's  husband  was  made  a  party 
plaintiff  by  defendants.  Judgment  for  plain- 
tiffs, and  defendants  appeaL  Reversed,  and 
remanded  for  a  new  trial. 

Barry  &  Burges,  and  Orgain,  Butler,  Bo- 
linger  &  Carroll,  all  of  Beaumont,  for  appel- 
lants. 

Geo.  C.  O'Brien,  W.  R.  Blaln,  and  R.  L. 
Durham,  all  of  Beaumont,  for  appellees. 

WAIiKER,  J.  The  appellee  Mrs.  Harlan 
filed  this  suit  in  the  Court  below  against 
the  appellants  to  set  aside  an  instrument  in 
the  form  of  a  general  warranty  deed,  exe- 
cuted by  her  and  her  husband  to  Houston  Ice 
&  Brewing  Company,  ot  date  12th  day  of 
September,  1914.  Her  husband  was  not 
joined  in  the  petition,  she  alleging  that  he 
refused  to  join.  However,  he  was 'made  a 
party  plaintiff  by  the  defendants.  The  plain- 
tiff alleged  in  her  petition  and  in  her  sup- 
plemental petition  that  the  instriunent  was 
a  mortgage  given  by  her  and  her  husband  to 
secure  an  indebtedness  due  by  her  husband 
to  the  Houston  Ice  &  Brewing  Company  ta 
the  sum  of  about  $2,000,  and.  If  she  was  mis- 
taken in  this  allegation,  then  she  further  al- 
leged that  she  executed  the  instriunent  under 
duress,  the  Houston  Ice  &  Brewing  Company 
threatening, to  put  her  husband  in  the  peni- 
tentiary for  embezzling  funds  unless  sue 
joined  him  In  the  execution  of  this  instru- 
ment 

The  defendants  answered  denying  the  al- 
legations of  the  plaintiff,  pleading  specially 
that  the  Instrument  was  a  general  warranty 
deed  given  by  the  plaintiff  and  her  husband 
In  payment  of  $2,578.65  on  his  shortage  with 
them,  leaving  a  balance  due  of  $96.42,  and, 
if  the  instrument  was  executed  under  duress, 
further  pleading  estoppel  against  plaintiff, 
alleging  that  she  had  rented  the  property 
from  them  at  $20  per  month  for  two  months. 

The  case  was  submitted  to  the  jury  on 
special  issues,  and  in  answering  the  same  the 
Jury  found  that  the  instrument  was  a  mort- 
gage, and  they  further  found  that  it  was 
executed  by  Mrs.  Harlan  under  duress.  On 
these  findings  the  court  entered  judgment 
for  plaintiff  for  the  title  and  possession  of 
the  land,  canceling  the  deed  of  date  the 
12th  day  of  September,  1914. 

By  proper  assignments  appellants  complain 
because  the  court  did  not  Instruct  a  verdict 
for  them  on  the  issue  of  mortgage,  and  they 
also  complain  of  the  submission  of  this  issue 
to  the  jury,  and  of  the  finding  of  the  jury  on 
this  issue. 

Reviewing  the  facts  in  this  case,  we  find 
that  Mrs.  Harlan  testifled  that  her  husDand, 
P.  E.  Harlan,  told  her  that  he  was  short 
with  the  Houston  Ice  &  Brewing  Company, 
and  that  they  had  required  him  to  settle 
with  them,  and  had  threatened  to  turn  him 
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over  to  the  bonding  company  unless  be  did 
so;  Qiat  he  had  no  ptaperty  to  use  in  this 
settlement  except  their  home,  and  that  it 
was  necessary  for  them  to  deed  this  home  to 
the  Houston  Ice  &  Brewing  Company,  as 
security  for  this  shortage;  that  if  they  did 
this  the  company  would  give  them  a  chance 
to  redeem  It,  and  unless  they  did  so  he  would 
be  turned  over  to  the  bonding  company  and 
be  prosecuted,  and  would  have  to  go  to  the 
penitentiary;  that  he  had  Just  had  a  talk 
with  Mr.  Autry  at.the  Crosby  Hotel,  and  Mr. 
Autry  had  told  him  that  lie  could  not  hold 
the  matter  open  any  longer ;  that  she  thought 
about  the  matter  several  days,  and  she  and 
her  husband  had  the  instrument  prepared, 
and  they  signed  and  acknowledged  it;  that 
she  and  her  husband  went  over  to  Houston 
to  see  Mr.  Autry,  and  took  the  Instrument 
with' them;  that  she  wanted  to  be  convinced 
that  her  husband  was  short  with  the  com- 
pany before  she  delivered  the  instrument; 
that  she  told  Mr.  Autry  all  that  her  husband 
had  told  her,  and  asked  him  if  her  husband 
was  really  short;  that  Mr.  Autry  told  her 
that  be  was;  that  she  further  asked  him  if 
he  would  be  turned  over  to  the  bonding  com- 
pany and  prosecuted  and  put  in  the  peni- 
tentiary if  she  did  not  sign  the  instrument, 
and  that  she  did  not  remember  what  answer 
Mr.  Autry  made  her ;  that  thereupon  she 
and  her  husband  delivered  the  instrument 
to  Mr.  Autry;  that  Mr.  Autry  agreed  with 
her  that  the  property  could  be  redeemed, 
and,  if  be  could  sell  the  property  for  more 
than  her  husband's  shortage,  he  would  pay 
the  balance  to  them,  and  that  he  was  holding 
the  instrument  as  security  for  Mr.  Harlan's 
Indebtedness.  She  further  testified  that  ei- 
ther on  that  trip,  or  on  a  subsequent  trip,  she 
rented  the  property  from  Mr.  Autry  and 
paid  two  months'  rent ;  that  she  had  claimed 
the  property  as  her  home  all  the  time,  and 
had  been  living  on  the  property  since  the 
exeaitlon  of  the  deed,  and  that  the  defend- 
ants had  never  been  in  possession  of  any 
part  of  it;  that  she  wrote  the  following 
letter: 

"Mr.  R.  L.  Autry,  Sr.,  Houston  Ice  &  Brew- 
ing Co.: 

"As  I  promised  to  send  $20  for  rent,  cottage 
1408  Liberty  avenue,  Boaumont,  will  find  in- 
closed amount  of  same,  but  you  did  not  state 
what  month  to  begin  with.  Will  ask  you  to 
mail  the  return  receipt  to  me  1408  Liberty  ave- 
nue and  oblige." 

That  she  also  wrote  this  letter: 

"January  2,  1915. 
"Mr.  R.  L.  Autry,  Sr.: 

"Inclosed  find  $20  for  rent  December,  1014, 
on  cottage  140S  I>iborty  avenue,  Beaumont, 
Texas.  I  did  not  get  it  off  yesterday  on  ac- 
count of  the  post  office  being  closed  here.  I 
trust  that  it  is  not  troubling  any  one,  and  will 
try  and  not  let  it  be  repeated.  There  was  a 
parly  said  that  they  would  like  to  get  the  prop- 


erty «n  liberty.  I  did  not  mention  this  place 
until  I  notified  you,  and  don't  know  if  this 
place  was  for  sale.  Again  I  apologize  for  sot 
getting  this  a  day  sooner  .than  a  day  late." 

Tb»  foUowliig  letter  was  Introduced  by 

defendant: 

"Houston,  Texas,  Dec  6,  1917. 
"Mr.  P.  E.  Harlan,  Beaumont,  Texas, 

"Dear  Sir:  We  inclose  a  statement  of  your 
acconnt.  Yon  will  otwerre  that  the  balance, 
after  crediting  yon  with  the  amount  which  we 
agreed  to  allow  you  for  the  deed,  is  $2,675.07, 
and,  after  allowing  credit  for  the  deed  of  $2,- 
578.65,  the  amount  agreed  upon,  there  is  a 
balance  of  $96.42,  which  is  due. 

"Mrs.  Harlan  sent  us  about  the  first  of  the 
month  a  postoffice  money  order  for  $20.00, 
which  covered  the  rent  of  the  property  describ- 
ed in  the  deed,  1408  Liberty  avenue,  Beaumont, 
for  Hie  month  of  November,  and  we  wrote  her 
December  Sd,  in  acknowledging  receipt  of  the 
rent,  that  the  rent  for  December  could  be  paid 
on  tiie  first  of  January.  We  are  to-day  paying 
the  remaining  unpaid  notes  of  the  series  of 
61  notes  given  by  yon  to  John  R.  Callahan  in 
part  payment  of  the  property,  and  we  wish 
to  have  a  statement  from  you  and  Mrs.  Harlan 
confirming  the  terms  on  which  we  are  renting 
the  property.  ' 

"These  are  that  yon  will  rent  the  property' 
from  month  to  month  at  $20.00  a  month,  the 
renting  to  be  terminable  by  either  us  or  your- 
selves at  the  end  of  any  month,  and  you  t> 
surrender  possession  of  the  property  at  that 
time.  The  next  installment  of  rent,  which  is 
for  the  month  of  December,  as  stated,  will  be 
due  on  the  first  of  January,  1915. 

"We  send  you  a  carbon  copy  of  this  letter, 
and  request  that  you  sign  and  acknowledge  the 
indorsement  which  is  written  on  it,  and  have 
Mrs.  Harlan  do  the  same,  and  then  return  it 
to  us. 

"Yours  very  truly." 

"We,  P.  E.  Harlan  and  Mrs.  Clara  J.  Har- 
lan, hereby  acknowledge  that  the  amount  cred- 
ited above,  $2,578.65,  is  the  true  and  correct 
amount  which  the  Houston  Ice  tc  Brewing  Com- 
pany agreed  to  allow  P.  B.  Harlan  on  his  in- 
debtedness to  that  company  for  the  deed  dated 
September  12,  1914,  to  the  property  which  was 
formerly  our  home,  being  1408  Liberty  avenue, 
Beaumont,  and  we  acknowledge  that  the  bal- 
ance owing  by  Mr.  Harlan  to  the  Houston  Ice 
&  Brewing  Company,  after  allowing  this  credit 
of  $2,578.65,  is  $96.42,  and  that  this  latter 
amount  is  justly  due.  We  also  acknowledge  ^ 
that  the  rent  has  been  paid  tor  the  month  of 
November  only,  and  we  agree  to  pay  the  Hous- 
ton Ice  ft  Brewing  Association  $20.00  per 
month  rent  for  said  property  as  long  as  we  oc- 
cupy the  same,  the  rent  to  be  paid  on  or  before 
the  first  day  of  each  month  for  the  month  pre- 
ceding, and  agree  to  vacate  the  same  at  thu 
end  of  any  month  when  notified  or  requested  by 
the  Houston  Ice  &  Brewing  Association  so 
to  do.  P.  E.  Harlan, 

"Mrs.  Clara  3.  Harlan." 

This  Indorsement  was  duly  acknowledged 
by  plaintiff  and  ber  husband  in  the  form  and 
manner  required  by  law  to  bind  a  married 
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woman  In  tbe  conveyance  of  her  homesteacl. 
P.  E.  Harlan,  the  husband  of  plaintiff  be- 
low, testified  on  direct  examination  that  the 
Instrument  was  executed  as  security  for  bis 
shortage  with  the  Houston  Ice  8c  Brewing 
Company,  hnt  on  cross-examination  he  tes- 
tlfled: 

"When  I  used  the  word  "security'  I  meant  it 
was  to  wipe  outaud  cxtin^ruish  the  debt  ocd  to 
get  rid  of  it.  It  was  to  get  rid  of  the  debt 
When  I  took  the  deed  over  to  Mr.  Autry  I 
supposed  that  would  settle  the  whole  thing  and 
settle  the  account" 

When  Mr.  Autry  testified  that  It  waa  a 
bona  fide  sale;  that  Mr.  Harlan  was  short 
In' his  account,  and  he  took  this  property  In 
settlement  of  J2,57a65  of  the  debt,  leaving  a 
balance  of  $00.42;  that  the  instrument  was 
in  no  way  intended  as  a  security  for  the 
shortage  or  tor  any  part  of  it;  that  Mrs. 
Harlan  never  saw  him  but  once,  and  that  she 
did  not  say  to  him,  nor  did  he  say  to  her, 
that  the  property  was  taken  as  seeority  for 
the  debt  From  her  manner  of  testifying, 
we  further  find  that  Mrs.  Harlan  was  a  very 
intelligent  woman,  and,  so  far  as  shown  by 
the  record,  she  was  in  good  health  during 
the  time  covered  by  this  transaction. 

While  Mrs.  Harlan  testified  that  she  exe- 
cuted this  instrument  as  a  mortgage  to  se- 
cure the  shortage  of  her  husband,  not  only 
her  testimony  as  a  whole,  but  all  the  testi- 
mony in  this  record,  convinces  us  that  all 
the  parties,  at  the  time  of  the  execution  of 
this  instrament.  Intended  the  same  as  an 
absolute  conveyance. 

To  show  that  a  deed,  absolute  on  its  f&ce, 
is  intended  as  a  mortgage,  the  testimony 
must  be  clear  and  satisfactory.  In  support 
of  this  proposition,  we  cite  Mitchell  v.  Mor- 
gan, 165  S.  W.  883;  Frazer  v.  Seurean,  128 
S.  W.  649;  Goodbar  &  Co.  v.  Bloom,  43  Tex. 
Civ.  App.  484,  96  S.  W.  657;  Rotnn  Grocery 
Co.  V.  Turner  et  ux.,  46  Tex.  Civ.  App.  534, 
102  S.  W.  932;  Stringfellow  v.  Brasplton, 
64  Tex.  Civ.  App.  1,  117  S.  W.  204;  Smith 
et  ux.  v.  Eastham,  56  S.  W.  218;  Wedge- 
worth  V.  Pope,  196  8.  W.  621.  This  legal 
proposition  has  been  before  our  courts  so 
often  that  It  will  serve  no  good  purpose  to 
review  these  authorities.  Having  carefully 
reviewed  all  the  testimony  in  this  record, 
we  find  that  the  verdict  of  the  jury  holding 
that  this  instrument  Is  a  mortgage  cannot 
be  sustained  under  the  settled  authorities  of 
this  state. 

Issue  No.  1,  sulntltted  to  the  Jury,  Is  as 
follows: 

"Do  you  find  from  a  preponderance  of  the 
evidence  that  the  grantors,  P.  E.  Harlan  and 
wife,  Clara  Harlan,  and  the  grantee  Houston 
Ice  &  Brewing  Company,  through  its  agent 
K.  L.  Autry,  at  the  time  of  the  execution  and 
delivery  of  said  deed,  intended  the  same  as  a 
mortgage,  or  do  you  find  that  they  intended  the 
same  as  a  deed?" 


To  this  question  the  Jury  answered,  "Mort- 
gage." 

Issue  No,  2  Is  as  follows: 

"Do  you  find  from  a  preponderance  of  the 
evidence  that,  in  order  to  induce  the  plaintiff 
Mrs.  Harlan  to  sign  said  deed,  her  husband,  P. 
E.  Harlan,  prior  to  her  signing  the  same,  rep- 
resented to  her  that  unless  she  did  sign  said 
deed  that  criminal  prosecution  would  be  in- 
stituted againiit  him,  and  that  be  represented 
to  her  that  the  said  R.  L.  Autry  had  claimed 
that  ho,  P.  E.  Harlan,  was  short  in  his  ac- 
counts with  the  Brewing  Company,  and,  far- 
ther, that  he  represented  to  her  that  it  was 
necessary  for  her  to  join  in  said  deed  as  the 
only  means  of  preventing  such  prosecution?" 

To  this  question  the  Jury  answered,  "Tes." 
Issue  No.  3  is  as  follows: 

"If  you  shall  answer  'No'  to  issue  No.  2,  then 
yoa  need  not  answer  any  following  issue,  but 
if  you  answer  'Tes'  thereto,  then  yoa  are  asked: 

1>id  the  said  Mrs.  Harlan,  at  the  time  she 
executed  said  deed,  believe  said  statements  or 
representations  made  by  her  husband  as  inquir- 
ed about  in  issue  Na  27" 

To  this  question  the  Jury  answered,  "Tes." 
Issue  No.  4  Is  as  foUows: 

"Do  you  find  from  a  preponderance  of  the 
evidence  that  such  statements  or  representa- 
tions made  to  Mrs.  Harlan  by  her  husband  (If 
they  were  so  made)  so  operated  upon  her  mind 
or  her  fears  or  her  emotions  as  to  overcome  her 
free  mind  and  will  in  the  execution  of  said 
deed?" 

To  this  question  the  Jury  answered,  "Tes." 
Issue  No.  5  Is  as  follows: 

"Do  you  find  from  a  preponderance  of  the  evi- 
dence (if  you  have  fonnd  that  such  statements 
were  made  to  the  said  Mrs.  Harlan)  that  she, 
Mrs.  Harlan,  would  not  have  executed  said  deed 
if  such  representations  had  not  been  made?" 

To  this  question  the  Jury  answered,  "Tes." 
Issue  No.  6  Is  as  foUows: 

"Do  you  find  from  a  preponderance  of  the  evi- 
dence that  R.  L.  Autry,  at  any  time  prior  to 
the  actual  delivery  of  said  deed  to  him,  knew 
of  the  substance  of  the  representations  oi  state- 
ments made  by  P.  E.  Harlan  to  his  wife,  as 
inquired  about  in  issue  No.  2,  if  you  find  they 
were  so  made?" 

To  this  question  the  Jury  answered,  "Tes." 
There  Is  also  complaint  of  the  refusal'  of 
the  court  to  give  their  peremptory  instruction 
on  the  issue  of  duress,  and  they  excepted  to 
the  submission  of  questions  2,  8,  4,  5,  and  6, 
and  to  the  answers  of  the  Jury  thereto. 

The  testimony  of  Mrs.  Harlan  goes  fully 
into  the  details  of  how  and  when  and  where 
this  deed  was  executed,  she  testifying  that 
she  executed  this  instrument  to  secure  this 
shortage  of  her  husband,  and  that  she  would 
not  have  executed  It  to  pay  this  shortage  ex- 
c^t  for  the  fact  that  she  wanted  to  save  her 
husband  from  prosecntlon  and  disgrace; 
that  she  received  nothing  for  it  and  no  bene- 
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fits  from  the  same,  except  an  understanding 
between  her  and  the  defendants  that  If  she 
would  execute  it  her  husband  would  not  be 
turned  orer  to  the  bonding  company,  and 
wonld  not  be  prosecuted,  and  that  bis  embez- 
zlement would  not  be  exposed. 
P.  E.  Harlan  testified : 

"Mr.  Autry  came  over  and  told  me  something 
had  to  be  done,  and  that  was  the  only  thing  I 
had  to  offer.  My  account  wag  overdrawn,  and 
he  said  something  bad  to  be  done,  and  the  only 
thing  I  had  to  offer  him  was  this  property ;  so 
I  told  him  I  was  willing  myself  to  deed  it  over 
to  him.  *  *.  •  We  were  down  at  the  hotel 
together,  and  I  told  bim  everything  I  bad  was 
the  property,  and  then  I  got  in  a  buggy  and  we 
took  a  look  at  it.  After  Mr.  Autry's  visit,  I 
told  my  wife  about  it.  •  *  *  Mr.  Autry  gave 
mc  to  understand  that  something  had  to  be  done 
immediately,  and  I  told  him  it  was  all  right. 
We  were  down  at  the  hotel  together,  and  I  told 
him  the  only  thing  I  had  was  the  property,  and 
then  he  got  in  a  buggy,  and  we  took  a  look 
at  it.  After  Mr.  Autiys  visit  I  told  my  wife 
about  H.  It  was  that  afternoon.  I  told  her 
Mr.  Autry  had  been  over,  and  he  said  some- 
thing had  to  be  done,  and  that  I  didn't  see  any 
other  way  but  that  that  property,  we  would 
have  to  give  him  the  place.  She  didn't  seem 
to  be  very  well  satisfied  about  it,  and  I  said 
that  was  the  only  thing,  and  she  said  anything 
to  help  out  she  would  be  willing  to  do.  I  told 
her  what  Mr.  Autry  told  me  that  is  that  I 
bad  to  do  something  right  away,  and  she  said 
it  was  about  the  best  we  could  do.  *  *  *  Mr. 
Autry  came  over,  and  he  told  me  something  had 
to  be  done  immediately." 

On  the  19th  of  February,  Mr.  Autry  wrote 
the  following  letter  to  Mrs.  Harlan : 

"Houst6n  Ice  &  Brewing  Ass'n,  Successors  to 
Houston  Ice  &  Brewing  Oo. 

"Houston,  Texas,  February  10,  1915. 
"Mrs.  P.  E.  Harlan,  1408  liberty  Ave.,  Beau- 
mont, Texas: 

"Dear  Madam:  I  have  your  letter  dated  Feb- 
ruary 10th.  Our  actions  in  dealing  with  Mr. 
Harlan  speaks  for  itself  better  than  words  and 
promises. 

"We  admonished  him  often  that  he  was  not 
treating  our  company  right,  and  not  handling 
our  business  satisfactorily,  and  though  he  dis- 
regarded all  warnings  and  all  the  advice  given 
him,  wc  continued  to  keep  him  in  his  position, 
paying  him  a  stiff  salary  for  many  months.  He 
is  a  man  of  wide  experience,  and  if  he  now 
complains  about  have  been  given  too  much 
money  to  spend,  and  thereby  being  tempted  to 
do  wrong,  he  is  playing  a  baby  act  that  nobody 
can  look  upon  with  approval. 

"When  we  agreed  to  take  your  former  home 
property  it  was  done  to  save  him  from  disgrace 
because  of  his  misappropriation  of  funds.  Wc 
were  very  willing  that  he  should  sell  the  prop- 
erty elsewhere,  and  turn  the  proceeds  over  to  us, 
and  only  took  the  property  when  he  stated  he 
had  exhausted  his  efforts  to  sell  it.  Not  only 
were  we  always  willing  to  save  him  from  loss, 
to  to-<1ay,  if  we  could  do  him  any  substantial 
good,  both  Mr.  Hamilton  and  I  would  be  will- 
ing to  do  it,  and  the  only  question  with  us  is 
whether  he  can  utilize,  and  is  willing  to  utilize, 


anything  we  may  do  for  him.  Yon  know  It  i» 
impossible  to  help  a  man  against  his  will;  in 
fact,  he  has  to  do  most  of  the  helping  himself, 
and  all  we  can  do  is  to  lend  onr  support. 

"For  you  personally  I  am  very  sorry,  and  yoa 
have  my  full  sympathy. 
"I  am  always  glad  to  be  of  service,  and  remain 
"Very  respectfully,  R.  L.  Autry." 

Appellants  concede.  In  thdr  fifth  assign- 
ment of  error,  that  the  moving  cause  for  the 
execution  of  this  Instrument  by  Mrs.  Harlan 
was — 

"she  did  it  for  the  purpose  of  saving  her  hus- 
band, P.  E.  Harlan,  from  disgrace,  measuring 
as  against  the  latter  the  loss  of  her  home  and 
the  giving  it  up  for  the  purpose  of  saving  the 
good  name  of  herself  and  husband,  and  that 
she  stated  after  days  of  deliberation  that  she 
had  decided  it  was  best,  all  things  considered, 
to  execute  said  deed,  and  thereby  save  her  hns- 
band  from  disgrace." 

We  have  carefully  examined  the  statement 
of  facts,  and  we  find  that  the  submission  of 
issues  2,  8,  4,  6,  and  6  was  not  error  on  the 
part  of  the  court,  but  that  the  testimony  call- 
ed for  the  submission  of  the  same;  hence  we 
adopt  questions  2,  3,  4,  6,  and  6,  and  the  an- 
swers of  the  Jury  thereto,  as  our  findings  of 
fact  on  the  Issue  of  duress. 

As  to  what  constitutes  "duress"  in  this 
state  has  been  before  our  courts  several 
timee.  DUler  v.  Johnson,  37  Tex.  47 :  tan- 
da  T.  Obert,  45  Tex.  647;  Obert  v.  Landa, 
5»  Tex.  475 ;  Landa  v.  Obert,  78  Tex.  S3,  14 
S.  W.  297 ;  Phelps  &  Johnson  v.  Zuschlag,  34 
Tex.  380;  McGowan  v.  Bush,  17  Tex.  199; 
Medearis  v.  Granberry,  38  Tex.  Civ.  App.  187. 
84  S.  W.  1070;  Gray  v.  Freeman,  37  Tex. 
Civ.  App.  556,  84  S.  W.  1106;  Perkins  v. 
Adams,  17  Tex.  av.  App.  331,  43  S.  W.  531: 
Shriver  v.  McCann,  155  S.  W.  320;  Burnett 
V.  Continental  State  Bank,  191  S.  W.  172. 

In  Landa  v.  Obert,  45  Tex.  547,  supra. 
Judge  Moore,  speaking  for  the  court,  said: 

"Now,  it  is  well  settled  that  the  fear  of  im- 
prisonment which  constitutes  duress  is  fear  of 
illegal  imprisonment  or  imprisonment  under 
such  circumstances  as,  if  carried  into  effect, 
would  amount  to  duress  by  force.  Hence  the 
mere  fear  of  imprisonment  from  a  lawful  prose- 
cution cannot  possibly  be  regarded  as  duress." 

This  case  was  reversed,  and  on  the  second 
trial  the  trial  court  sustained  a  general  de- 
murrer to  the  allegation  of  duress.  On  ap- 
peal a  second  time  (59  Tex.  475),  the  action 
of  the  trial  court  in  sustaining  a  demurrer 
was  held  error,  and  the  case  was  reversed. 
Briefly  stated,  the  facts  in  the  Landa  Case 
are  as  follows : 

Obert  was  working  for  Landa  running  a 
gin,  which  position  be  had  held  for  many 
years.  Landa  accused  Obert  of  misappropri- 
ating funds  and  of  stealing  from  him.  He 
employed  his  lawyers  to  go  and  see  Obert 
and  get  a  settlement  from  him.  His  attoi^ 
neys  went  to  Obert  and  told  him  that  be  was 
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short;  that  Landa  had  caug|kt  Urn  bi  Us 
shortage;  that  this  shortage  amomited  to 
many  thoosands  of  dollars ;  and  gave  him  a 
short  while  to  settle,  something  like  an  hour, 
threatening  to  have  him  arrested  and  prose- 
cuted for  embezzlement  if  he  did  not  settle. 
To  save  himself  from  this  prosecution,  Obert 
canceled  notes  that  he  held  against  Landa, 
paid  falm  quite  a  larga  amount  in  gold,  and 
promised  to  pay  an  additional  amaont. 
When  thA  settlemcmt  was  Anally  closed  be- 
tween Obert  and  Xanda,  Landa  gave  Obert  a 
statemoit,  prixnlslng  to  i>ay  the  money  back 
if  he  should  be  convinced  that  Obert  bad  not 
stolen  from  him  as  manager  of  his  gin. 
Obert  was  afterwards  indicted  and  prosecut- 
ed for  this  embeEslement,  and  was  found  not 
gnllty.  He  tben  brought  suit  against  Landa 
for  a  rescission  of  the  contract  and  a  recov- 
ery of  the  money  that  he  had  paid  to  Landa. 
On  the  flrst  appeal  the  case  was  reveised. 
On  the  second  appeal  a  general  draaurrer  was 
sustained  to  the  allegations  <A  duress,  the 
iJupreme  Coort  saying : 

"In  anch  cases  the  question  becomes  one  of 
consent,  and  it  is  whedier  the  party  made  the 
agreement  freely  and  advisedly,  or  was  his  con- 
sent obtained  by  the  means  jnst  mentioned.  In 
what  has  been  said  we  have  bad  reference  to 
the  case  and  the  parties  sulcly  as  they  are 
presented  in  the  pleadings  of  the  plaintiff,  and 
not  as  they  may  appear  on  the  trial.  As  the 
judgment  must  be  reversed,  we  may  remark  that 
on  the  former  appeal  the  eminent  judge  who  de- 
livered the  opinion  appears  to  have  adopted 
from  the  books,  and  to  have  applied  to  this  case 
expressions  which  are  properly  applicttble  to  a 
differoit  class  of  cases.  The  language  is  as 
follows:  'There  can  be  no  pretense  that  the 
alleged  threats  Import  a  purpose  to  make  any 
unusual,  harsh,  offensive,  or  illegal  nse  of  the 
process,  either  civil  or  criminal,  with  whidi  it 
is  insisted  appellant  was  threatened.' 

"These  expressions,  as  has  already  been 
shown,  have  their  appropriate  application  to 
cases  of  imprisonment  for  debt,  and  others  of 
a  like  character,  if  such  there  be,  though  they 
have  been  sometimes  (and,  as  I  think,  inadvert- 
ently) applied  to  cases  of  a  different  character." 

In  Medearls  v.  Cranberry,  supra,  Granber- 
ry  Instituted  suit  to  recover  nine  acres  of 
land  against  George  Medearls  and  wife.  The 
defendants  answered,  pleading  that  the  deed 
was  executed  by  them  und«r  duress,  alleging 
that  the  same  bad  been  given  In  considera- 
tion that  Granberry  should  not  swear  out  a 
complaint  and  have  their  son,  Stephen  Me- 
dearls, arrested  and  tried  for  disposing  of 
mortgaged  property  in  Travis  county,  and 
that  said  consideration  and  no  other  prompt- 
ed the  execution  of  said  Instrument;  that 
Granberry  brought  their  son,  Stephen  Me- 
dearls, to  thdr  house,  told  them  that  Stephen 
had  fraudulently  disposed  of  property  on 
which  he  had  a  mortgage,  and  that  he  was 
going  to  have  Stephen  arrests  and  sent  to 
the  penitentiary  unless  defendants  made  ar- 
rangements with  them  then  and  there  to  pay 


said  Granberry,  and  that  under  such  threats 
from  Granberry  they  executed  the  Instru- 
ment to  the  land  in  question.  In  disposing  of 
this  case  the  court  said : 

"The  court  instructed  the  jury  that  among 
other  defenses  pleaded  by  Medearis  and  wife 
was  that  the  instrument  under  which  the  plain- 
ti£  claimed  title  was  executed  for  an  illegal 
consideration,  bnt  that  there  Was  no  suffldent 
evidence  to  justify  a  finding  for  Medearia  aad 
wife  on  that  issuer  and  to  find  in  favor  of  the 
plaintiff  thereon.  The  court  also  refused  a 
special  instruction  relating  to  the  subject  of 
duress,  and  to  the  effect  that  if  the  deed  from 
Medearis  and  wife  to  the  plaintiff  Granberry 
was  proctfred  by  a  threat  to  the  effect  that,  U 
they  did  not  execute  the  deed  he  would  prosecute 
their  son  for  the  violation  of  a  penal  law,  to 
find  for  them  as  against 'the  plaintiff.  The  re- 
fused instruction,  while  not  as  full  and  accurate 
as  it  might  have  been,  was  substantiall;  a  cor- 
rect statement  of  the  law  in  general  terms,  and, 
in  the  absence  of  any  instruction  on  that  sub- 
ject, it  was  error  for  the  conrt  to  refuse  to 
give  it  The  general  rule  is  that,  in  order  to 
avoid  a  contract  oa  the  ground  of  duress,  the 
threat  must  b«  against  the  party  seeking  to 
avoid  the  contract.  However,  there  art  excep- 
tions to  that  rule,  and  one  of  the  exceptions 
arises  out  of  the  relation  of  parent  and  child. 
Either  may  avoid  a  contract  made  to  relieve 
the  other  from  duress.  10  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  330,  and  cases  there  cited.  The 
plea  interposed  by  Medearis  and  wife,  quoted 
above,  while  not  using  the  term  'duress,'  and 
while  very  general  in  that  respect,  was  sufB- 
cient,  in  the  absence  of  a  special  exception,  to 
present  that  issue,  and  each  of  the  plaintiffs 
gave  testimony  tending  to  support  the  theory 
of  dureah" 

In  Gray  v.  Freeman,  supra,  the  facts  show 
that  Sam  Freeman,  Sr.,  executed  a  deed  of 
trust  to  A.  A.  Gray  under  the  following  con- 
ditions: Sam  Freeman,  Jr.,  had  represented 
to  Gray  that  he  was  the  owner  of  a  certain 
piece  of  land,  and,  by  giving  a  deed  of  trusts 
to  Gray,  had  borrowed  some  money  from  him. 
On  finding  £bat  the  land  belonged  to  Sam 
Freeman,  Sr.,  Gray  went  to  the  old  man,  and 
told  him  that  his  son  had  committed  a  peni- 
tentiary offense,  and,  by  promising  his  son 
Immunity  from  imprisonment  it  the  debt'was 
secured,  so  worked  on  the  feelings  of  the 
weak  old  man  that  he  executed  the  note  and 
mortgage  on  the  land.  The  Court  of  Olvll 
Appeals  held  that  these  facts  constituted 
duress  and  sustained  the  judgment  of  the 
trial  court  in  canceling  the  mortgage  so  exe- 
cuted. In  reviewing  many  authoHtles  on 
duress.  Judge  Fly  in  his  oi^ion  quotes  with 
approval  as  follows : 

.  "In  a  note  to  the  case,  herein  cited,  of  Bank 
V.  Kusworm  [88  Wis.  188,  59  N.  W.  664,  26  L. 
R.  A.  48, 43  Am.  St  Ecp.  880],  the  following  apt 
language  is  taken  from  an  E^nglish  decision, 
which,  we  think,  expresses  the  law  of  this 
case:  'If  a  father  is  appealed  to,  to  take  upon 
himself  a  civil  liability,  with  the  knowledge  that 
unless  he  does  so  his  son  will  be  exposed  to  a 
criminal  prosecution,  with  a  moral  certainty  of 
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conviction,  even  though  that  is  not  pat  forward 
by  any  one  as  a  motive  for  arrangement,  be 
is  not  a  free  and  voluntary  agent,  and  the 
agreement  he  makes  under  such  circumstancea 
is  not  enforceable  in  equity.' " 

In  Thompson  v.  Hicks,  100  S.  W.  357,  Chief 
Justice  Fisher  says : 

"This  is  a  snit  by  Thompson  against  Hicka 
tty  recover  on  a  promissory  note  axecuted  by  the 
latter  to  the  former,  and  to  foreclose  a  lien 
upon  a  certificate  of  corporate  stock  given  as  col- 
lateral to  secure  the  note.  The  defendant  plead- 
ed duress  in  the  execution  of  the  note,  in  that 
the  plaintiff,  in  order  to  procure  its  execution 
and  the  transfer  of  collateral,  threatened  to 
prosecute  him  for  making  a  false  affidavit  in 
a  proceeding  in  bankruptcy.  The  court  below 
instructed  a  verdict  in  favor  of  the  plaintiff, 
nnlcss  the  plaintiff's  case  was  defeated  by  the 
defense  of  duress.  Verdict  and  judgment  below 
were  in  defendant's  favor.  •  •  •  In  the 
twelfth  assignment,  and  in  others,  the  charge  of 
the  court  in  defining  'dnresa'  is  criticized  as 
being  incorrect.  The  charge  upon  this  question 
is  substantially  in  accord  with  the  rule  announc- 
ed in  Gray  t.  Freeman  [37  Tex.  CiT>  App.  606] 
84  S.  W.  1105,  where  many  of  tlie  authorities 
upon  this  subject  are  collected." 

In  Shriver  v.  McCann,  155  S.  W.  320,  Jus- 
tice Hendricks  cites  Gray  v.  Freeman,  saying : 

"If  appellee  intended  to  avoid  the  new  con- 
tract, on  account  of  its  execution  having  been 
procured  under  duress  of  imprisonment,  meas- 
ured by  the  law  for  the  consideration  of'that 
Issue,  his  pleading  is  irresponsive  to  that  ques- 
tion, and  neither  was  such  an  issue  submitted 
to  the  jury.  Appellee  alleged  a  threat  of  crim- 
inal prosecution,  but  the  character  of  the  of- 
fense was  not  even  mentioned,  nor  sufficient 
circumstances  negativing  the  idea  of  a  freedom 
of  contract.  Judge  Neill,  quoting  from  the 
Supreme  Court  in  the  case  of  Perkins  v.  Adams, 
17  Tex.  Civ.  App.  335,  43  S.  W.  531,  used  this 
language  as  an  expression  of  the  rule:  'But 
it  has  been  held  by  the  Supreme  Court,  in 
cases  where  the  threats  of  prosecution  and  im- 
prisonment were  made  against  the  party  sought 
to  be  held  by  the  contract,  that  the  rule  to  be 
deduced  from  the  great  weight  of  authority  is 
that  mere  threats  of  criminal  prosecution  are 
not  sufficient  to  avoid  a  contract,  but  there  must 
be  a  reasonable  ground  for  creating  an  appre- 
hension in  the  mind  of  a  man  of  ordinary  cour- 
age and  firmness  that  the  threats  will  be  car- 
ried into  execution,  and  it  must  also  appear  that 
the  threats  operated  directly  upon  the  mind  of 
■  the  party  so  as  to  overcome  his  will.  Obcrt 
V.  Landa,  59  Tex.  475.'  We  note  that  Judge 
Hcury,  in  the  same  case,  Obert  v.  Landa,  quot- 
ed by  JndgR  NciU,  again  decided  on  another 
appeal,  78  Tex.  33,  14  S.  W.  302,  seems  to  have 
modified  the  rule  in  so  far  as  it  erects  a  stand- 
ard of  resistance  to  be  that  of  a  man  of  ordi- 
nary courage  and  firmness ;  and  the  Court  of 
Civil  Appeals  in  the  case  of  Gray  v.  Freeman, 
37  Tex.  Civv  App.  5C1,  84  S.  W.  1107,  speaking 
through  Justice  Fly,  distinctly  modified  that 
part  of  the  rule  by  deddimj  that  the  resisting 
power  of  the  individual  'under  all  the  circum- 
stances of  the  situation,  and  not  any  arbitrary 
standard,  is  to  be  considered  in  determining 
whether  there' was  duress.*"  ' 


In  Burnett  v.  Continental  State  Bank,  191 
8.  W.  174,  Judge  Hodges  says : 

"To  constitute  the  duress  here  relied  on  the 
agents  of  the  appellee  must  have  made  the 
threats  of  a  criminal  prosecution  to  which  Bur- 
nett testified." 

The  following  additional  authorities  are 
dted  by  appellee  In  her  brief,  which  we  be- 
Here  sustain  the  charge  of  the  conrt  and  ver- 
dict of  the  jury :  Merchant  t.  Oook,  21  D.  C. 
145 ;  Leflore  t.  Allen,  80  Miss.  2&S,  31  South. 
815;  Morse  t.  Woodworth,  156  Mass.  233, 
27  N.  E.  1010,  29  N.  E.  625;  Haigrwtres 
T.  Kcnrcek,  44  Neb.  660,  W  N.  W.  1066;  Bane 
V.  Detrtcb,  62  111.  27;  Bayley  ▼.  WUUams,  4 
Grlfl.  638;  Harris  v.  Carmody,  131  Mass.  51, 
41  Am.  Bep.  188;  Bank  v.  Kusworm,  88  Wis. 
188,  59  N.  W.  564,  26  L.  B.  A.  48,  43  Am.  St 
Sep.  880;  Heaton  t.  Norton  Co.  Bank,  6 
Kan.  App.  408,  47  Pao.  576;  Schultz  v.  Cat- 
lin,  78  Wis.  6U,  47  N.  W.  946;  Schultz  v. 
Culbertson,  46  Wis.  318, 1  N.  W.  19;  Adams 
v.  Irving  Nat.  Bank,  116  N.  Y.  606,  23  N. 
E.  7,  6  L.  R.  A.  491,  15  Am.  St  Bep.  447. 

By  the  eighth  assignment,  appellants  com- 
plain of  the  action  of  the  court  In  refusing 
to  gtve  their  special  charge,  as  follows : 

"Tou  are  instructed  that  the  undisputed  evi- 
dence in  this  case  shows  tliat  after  the  execu- 
tion and  delivery  of  the  deed  in  question,  Clara 
J.  Harlan  ratified  her  former  act  in  making  the 
conveyance,  and  for  that  reason  yon  must  re- 
turn a  verdict  in  favor  of  the  defendants  on 
the  issue  of  the  deed  having  been  executed  un- 
der duress." 

Defendants  requested  the  submission  of 
special  issue  No.  1,  as  foUows: 

"After  the  execution  and  delivery  of  the  deed 
in  question  to  the  Houston  Ice  &  Brewing  Com- 
pany did  Mrs.  Harlan  thereafter  delil>erBtely 
enter  into  a  rental  contract  with  that  company 
by  the  terms  of  which  she  was  to  have  tlie 
right  to  remain  in  said  house  on  tlie  payment 
of  a  rental  of  $20  per  month?" 

— to  which  the  Jury  answered,  "No";     and 
also  special  issue  No.  la,  as  foUows : 

"Did  she  thereafter  delil>erately  sign  an  in- 
strument, and  acknowledge  it  .before  H.  P. 
Barry  on  December  11,  1914  T* 

— ^to  Which  the  Jury  answered,  "No." 

The  defendants  were  not  entitled  to  an  In- 
structed verdict  on  this  Issue.  Viewing  all  of 
the  facts  in  this  record,  it  was  clearly  a  mat- 
ter for  the  Jury.  This  was  recognised  by  the 
dpfpndnnts  In  asKlng  the  court  to  submit 
issues  Kos.  1  and  la,  which  Issues  were  an- 
swered by  the  Jury  against  them. 

By  the  eleventh  assignment  of  error  appel- 
lants question  the  answer  of  the  Jury  to  these 
is.sue3.  We  think  the  testimony  amply  suffi- 
cient to  sustain  these  findings.  Hence  we 
adopt  as  a  further  finding  of  this  court  issues 
Nos.  1  and  la,  and  the  answers  of  the  Jury 
thereto.  . 
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By  their  asslgDimaita  12  to  24,  Industre, 
appellants  complain  of  tbe  argument  of  tbe 
HonoratOe  Qeorge  C.  O'Brien,  of  counsel  for 
appellees.  We  have  carefully  examined  this 
argnment,  and  find  many  things  in  It  whidi 
hare  been  condemned  by  the  courts  of  this 
state.  Having  found  that  the  testimony  sus- 
tains the  verdict  of  the  Jnry  on  the  issue  of 
duress,  we  will  further  add  that  these  find- 
ings  are  sustained  by  a  very  great  pr^wnder- 
anoe  of  the  testimony— a  prepooderance  so 
great  that  in  enr  Judgment  this  argument, 
though  subject  to  criticism,  could  not  have 
affected  the  verdlot  of  the  Jnry. 

We  have  car^ully  examined  all  otlier  as- 
signments made  by  the  appellants  and  over- 
rule them. 

Finding  no  reversible  error  in  this  record, 
this  cause  is  affirmed. 

HIOHTOWER,  O.  J.,  having  been  of  coun- 
sel in  this  case,  did  not  sit  in  the  disposition 
of  same. 

BROOKE,  3.  At  the  present  term  of  this 
court  an  opinion  was  rendered  in  this  case 
affirming  the  Judgment  of  the  trial  court 
Associate  Justice  WALKER  delivered  the 
opinion  of  the  court  Chief  Justice  HIOH- 
TOVk  ..R,  having  formerly  been  of  counsel  in 
the  litigation,  did  not  participate  in  the  de- 
cision. In  due  time  a  motion  for  rehearing 
was  filed  by  the  losing  party,  and  such  mo- 
tion for  rehearing  Is  pending  now.  The  pres- 
ent writer,  on  consideration  of  the  case  on 
motion  for  rehearing,  found  that  he  was  un- 
able to  agree  to  the  correctness  of  the  former 
disposition  of  the  appeal.  This  situation 
having  developed,  and  a  third  member  of  the 
court  being  necessary  to  a  decision,  Chief 
Justice  HIGHTOWBR  certified  the  fact  of 
his  disqualification  to  the  Governor,  who 
thereupon  appointed  R.  E.  MASTKRSON  as 
one  of  the  Justices  to  sit  in  the  case  with  the 
Other  members  of  the  court.  A  majority  of 
tbe  court,  as  now  constituted,  now  finds,  upon 
consideration  of  the  case  on  rehearing,  that 
tbe  court  cannot  assent  to  the  former  dis- 
position of  this  appeal,  and  therefore  this 
opinion. 

[1,21  Appellants'  assignments  of  error, 
from  the  twelfth  to  the  twoaty-fourth,  in- 
clusive, complain  of  the  action  of  one  of  the 
counsel,  in  Ms  closing  argument  to  the  Jury, 
In  using,  among  other  things,  the  foHowing 
language: 

"Keep  that  in  mind  as  you  go  through  all 
this  testimony,  you  cannot  soil  a  homestead  for 
a  debt.  Yoa  might  take  a  double-barreled  shot- 
gun and  make  the  woman  sign  the  deed;  you 
might  say  that  there  stands  the  penitentiary 
doors  open  for  her  husband,  and  escite  such  tear 
in  her  mind  go  as  to  save  her  husband  from  the 
pen  and  disgrace,  she  signa.  bat  the  deed  isn't 
worth  tbe  paper  it  is  written  «b.  He  had  two 
puppets  that  he  had  reduced  to  absolute  slav- 
ery, and  they  ware  totally  dependent  upon  tiim. 
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Jjook  at  their  letters.  Bead  their  letters.  Vo 
you  tell  me  that  woman  signed  that  deed  in  or- 
der to  pay  a  debt  for  beer — or  money  that  her 
husband  had  spent  in  their  interest  of  employ- 
ment? That  he  moiled  his  body  and  blasts  his 
soul,  and  that  she  turns  around  and  says  I  will 
pay.  the  debt  because  he  owes  it—I  will  pay  tbe 
debt  to  keep  my  husband  from  disgrace  and  the 
penitoitiary." 


The  objection  was  that  the  argument  was 
improper,  calculated  to  prejudice  the  Jury 
against  the  defendant,  and  to  cause  It  to  con- 
sider matters  in  connection  with  the  case 
other  than  the  evidence,  and  had  no  basis 
in  the  evidence  or  evidence  to  support  same, 
and  which  argument  militated  improperly 
against  the  defendants,  and  was  calculated  to 
cause  the  consideration  of  those  matters  not 
raised  by  the  evidence  and  not  properly  to 
be  considered  in  connection  with  the  case; 
that  said  argnment  was  then  and  there  ob- 
jected to  by  the  defendants,  and  the  objec- 
tion by  the  court  overruled,  to  whi(Sti  action 
of  the  court  defendant  then  and  there  ex- 
cepted. 

There  are  two  propositions  under  the 
twelfth  assignment  The  first  is  that  it  is 
reversible  error  for  counsel  In  argument  to 
go  outside  of  the  record  and  discuss  matters 
not  in  evidence,  or  to  base  argument  on 
matters  not  supported  by  the  evidence;  and, 
second,  that  Inflammatory  argument  of 
counsel,  unsupported  by  the  evidence,  consti- 
tutes reversible  error. 

We  shall  consider  quite  a  number  of  cases 
In  which  improper  argnment  has  been  used, 
and  especially  the  elementary  cases. 

Rules  39,  40,  and  41  for  the  district  and 
county  courts  (142  S.  W.  xx)  require  that 
counsel  shall  be  required  to  confine  the  argu- 
ment strictly  to  the  evidence  and  to  the  argu- 
ment of  opposing  counsel.  It  is  the  duty  of 
the  district  Judge,  under  such  requirement, 
to  keep  counsel  within  the  record,  and  not 
to  Jeopardize  appellants'  rights  by  sanction- 
ing, by  inference,  the  highly  wrought  and 
inflammatory  argument  of  counsel. 

The  case  of  the  American  Eicpress  Co.  v. 
Parcarello,  162  S.  W.  927,  was  a  case  ap- 
pealed by  the  American  Express  Company, 
and  on  the  original  opinion  affirmed;  but 
on  a  motion  for  rehearing,  reversed  and  re- 
manded for  improper  argnment,  which  argu- 
ment, in  substance,  was  that  there  was  no 
more  reprehensible  practice  in  the  adminis- 
tration of  Justice  than  the  taking  of  state- 
ments by  railroad  companies,  bringing  them 
into  the  courthouse,  and  when  tbe  witness 
took  the  stand  to  attack  and  denounce  him 
as  a  liar.  The  argument  was  objected  to, 
hut  the  court  remained  silent.  The  court 
says: 

"Can  it  be  said,  then,  that  the  remarks  of  the 
counsel,  when  viewed  in  tbe  light  of  tbe  court's 
silence,  did  not  have  an  improper  influence  up- 
on the  Jury,  as  the  same  pertained  to  the  vital 
issue  in  the  case?    The  majority  of  this  court 
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are  of  the  opinion  that  said  remarks  made  in 
the  cpening  argument  were  calculated  to  have, 
and  did  have,  Buch  an  influence;  nor  can  it  be 
said  that  tha  experienced  counsel,  in  making  the 
remarks,  was  indnlging  in  idle  talk.  We  feel 
constrained  to  say,  as  was  said  by  Ohiof  Justice 
Stayton  in  Moss  v.  Sanger  Bros.,  75  Tex.  321, 
12  S.  W.  619:  'The  course  pnrsaed  in  this 
case  was  one  that  no  court  of  justice  ought  for 
a  moment  to  tolerate,  and  it  certainly  must  be 
true  that  the  judge  who  tried  this  cose  did  not 
fully  understand  the  language  of  counsel  or'  he 
would  not  have  permitted  it,  would  have  re- 
buked it,  and  ought  to  have  punished  its  au- 
thor.' " 

The  case  of  Colorado  Canal  Co.  v.  Sims, 
82  S.  W.  531,  was  a  case  reversed  solely  upon 
the  grounds  of  Improper  argument  The 
court  said: 

"As  to  whether  tiie  negligence  charged  against 
appellant  proximately  caused  the  damages  com- 
plained of,  the  testimony  was  conflicting,  and 
of  such  a  character  that  the  jury  might  have 
found  either  way  without  their  verdict  being 
disturbed  on  appeal;  for  the  court  in  an  ap- 
propriate charge  correctly  presented  the  law 
upon  the  issues  of  fact." 

• 

The  argument  of  counsel  in  tbe  case  was, 
in  substance,  that  he  did  not  want  the  jury 
to  bring  a  verdict  against  the  defendant,  be- 
cause .It  was  a  corporation,  but  God  knows 
the  irrigation  companies  of  this  country  bad 
swindled  every  man  that  bad  any  dealings 
with  them,  and  was  then  attempting  to 
swindle  and  rob  every  tenant  working  under 
them,  and  that  the  evidence  showed  that 
this  corporation  was  no  better  than  any 
other.  For  the  use  of  that  argument,  which 
was  objected  to  and  not  withdrawn  from 
the  jury,  tlie  case  was  reversed.  The  court 
said: 

"There  can  be  no  doubt  that  the  use  of  the 
'anguage  complained  of  was  as  unwarranted 
and  reprehensible  as  language  could  be.  We  can 
imagine  nothing  that  would  justify  it,  and  there 
is  nothing  in  the  record  that  tends  to  show  an 
intimation  of  anything  to  palliate  it.  Its  only 
purpose  could  have  been  to  prejudice  the  jury 
against  the  defendant,  and  influence  them  by 
such  prejudice  in  finding  their  verdict.  And 
we  'are  not  able  to  say,  when  the  state  of  the 
evidence  is  considered,  that  the  use  of  such  lan- 
guage, not  recanted  by  plaintiff's  counsel,  and 
nnrebuked  by  the  trial  court,  did  not  have  the 
effect  upon  the  jury  in  finding  their  verdict  that 
it  was  evidently  designed  by  plaintiff's  counsel 
to  have.  This  brings  the  case  within  the  rule 
laid  down  in  Railway  v.  Musick  [33  Tex.  Civ. 
App.  177],  76  S.  W.  221 ;  Hunstock  v.  Roberts 
(Tex.  Civ.  App.)  65  S.  W.  677 ;  Ry.  v.  Burton 
[25  Tex.  Civ.  App.  63],  60  S.  W.  317 ;  Garritty 
▼.  Rankin  (Tex.  Civ.  App.)  55  S.  W.  368;  Ry. 
V.  Bryan  (Tex.  Civ.  App.)  28  S.  W.  9&-which 
requires  a  reversal  of  the  judgment  on  account 
of  the  use  of  such  language  in  argument  and 
the  failure  of  the  trial  court  to  grant  a  new  trial 
on  account  of  it." 

We  take  occasion  to  observe  that  in  the 
above  case  the  court  there  said  tbe  evidence 


was  snch  that  a  verdict  either  Way  would 
have  been  supported  by  the  evidence,  and 
we  will  say  now,  dealing  with  the  argument 
in  the  instant  case,  to  which  appellant's  coun- 
sel was  objecting  all  tbe  time,  which  objec- 
tions were  being  overruled,  and  which  argu- 
ment was  not  being  withdrawn  tpom  the 
Jury;  and,  under  tbe  record,  we  cannot  say 
but  that  a  verdict  in  favor  of  appellants,  un- 
der the  testimony  in  this  case,  woidd  not  be 
wlthont  support  in  the  evidence,  and  would 
not  be  set  aside,  because  we  recognize  that 
the  issue  as  to  duress  was  an  issue  ftir  the 
jury,  and  if  the  issue  was  not  such  that  tbe 
plaintiff  was  entitled  to  an  instructed  verdict. 
Clearly,  a  finding  on  behalf  of  tbe  appel- 
lants by  the  jury  would  have  been  supported 
by  that  evidence  which  made  of  the  question 
of  duress  an  issue  of  fact  for  the  Jury. 

In  the  above  case  there  was  no  positive  ex- 
pression or  foundation  to  tbe  effect  that  tbe 
jury  had  been  influenced  In  reaching  its  ver- 
dict; but  the  court  held  that  Inasmuch  as 
the  argument  was  calculated  to  Influence  the 
jury,  and  that  It  was  not  withdrawn  from 
the  Jury,  and  that  the  evidence  would  sup- 
port a  verdict  each  way,  that  tbe  case  would 
have  to  be  reversed  and  remanded.  In  this 
case  there  is  an  additional  and  stronger  fact, 
in  that  the  jury,  by  its  finding  upon  the 
question  as  to  whether  or  not  the  instrtmient 
was  a  mortgage  or  an  out  and  out  coinvey- 
ance,  showed  that  it  reached  a  verdict 
against  the  whole  of  the  evidence  in  the 
record;  and  If  it  was  not  the  improper  and 
highly  wrought  argument  api>ealing  to  the 
passions  and  prejudices  of  the  jurors,  we 
are  lead  to  inquire  what  occasioned  these 
men  of  average  intelllgenoe  to  go  so  far 
astray  in  reaching  an  improper  verdict? 
The  finding  makes  a  positive  case  that  they 
have  been  influenced  by  the  argument,  which 
was  improper,  and,  if  tbe  evidence  was  such 
that,  a  finding  either  way  on  the  question  as 
to  duress  would  be  upheld,  how  can  an  im- 
partial observer  say  that  tbe  jury  was  not 
influenced  and  prejudiced  and  unduly  moved 
and  forced,  against  cool  and  calm  detibera- 
tlon,  to  find  against  appellants  on  the  ques- 
tion of  duress? 

In  the  case  of  Hunstock  v.  Roberts,  65  S. 
W.  675,  which  was  a  case  atllrmed  in  the 
original  opinion,  and  reversed  and  remand- 
ed on  reliearing  for  the  reason  that  certain 
argument  used  was  Improper,  tbe  case  was 
one  of  circumstances,  and  tbe  argument,  in 
substance,  was  that  the  property  was  worth 
about  $750,  %nd  that  the  plainUfl  bid  only 
$25  therefor,  which  was  credited  on  tbe 
execution,  and  that  the  action  was  an  attempt 
to  confiscate  the  property.  In  passing  on 
this  question  the  court  said: 

"In  a  case  like  this,  when  the  issue  depended 
more  or  less  on  circumstantial  evidence,  it  is 
impossible  for  us  to  say  that  the  jnry  were  not 
influenced   by  sndi  references   and   argument. 
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OonnBel  atwaya  takes  the  riak  of  forfdtfaig  'an 
otherwlae  good  jadgment  when  such  course  is 
pnnued,  and  yte  think  the  role  onght  to  be  en- 
forced in  tUi  instance." 

There  was  nothing  to  point  positively  to 

the  ftict  that  the  inrj  bad  been  Inflnenced 
in  reaching  its  verdict,  but  the  argument  was 
repeated  some  three  times,  over  the  objec- 
tion of  counsel  and  the  admonition  Of  the 
court; 'whereas,  in  this  case,  it  was  repeated 
time  and  time  again,  through  the  whole 
course  of  counsel's  argument,  over  the  ob- 
jection of  oounsel  for  appellants,  with  coun- 
sel appealing  to  the  court,  and  with  the 
court  permitting  such  argument  to  go  to  the 
Jury. 

The  case  at  bar  was  also  a  case  of  circum- 
stantial evidence,  with  circumstances  of  such 
a  nature  as,  to  our  minds,  would  seem  to  pon- 
derate against  the  finding  of  the  Jury  as  to 
duress;  for,  up  to  the  time  the  deed  was 
signed  by  Mrs.  Harlan,  she  had  not  dis- 
cussed with  any  of  the  grantees  the  ques- 
tion of  wiping  out  the  shortage  by  a  con- 
veyance of  the  homestead  to  the  grantee. 
She  testified  that  when  her  husband  came 
and  told  her  he  was  short,  and  something 
had  to  be  doue,  that  she  told  him  she  would 
tdgn  the  deed  some  time  that  evei^g  under 
no  other  circumstances  unless  be  was  short  In 
his  account.  This  testimony  shows  that  she 
was  exercising  discretion,  and  that  there  was 
only  one  circumstance  under  which  she 
would  sign  the  deed,  and  that  was  if  her 
husband  was  short  In  his  account  Clear- 
ly, this  would  show  that  she  was  not  coerced 
or  dureased,  but  was  willing,  if  it  was 
abown  that  he  was  abort,  that  she  would 
sign  the  deed.  Harlan  said,  in  the  conver- 
sation he  had  with  Antry  prior  to  going  to 
see  his  wife,  with  reference  to  the  execu- 
tion of  the  deed,  that  he  did  not  remember 
anything  being  said  with  reference  to  the 
bonding  company  or  Autry's  turning  the 
accoimt  into  the  bonding  company,  and 
what  would  be  done  if  be  did ;  that  he  did 
not  think  the  bond  was  discussed  at  all, 
but  tbat  he  was  under  bond  at  the  time.  In 
answering  Mrs.  Harlan's  letter  of  February 
10,  1915,  after  the  deed  bad  been  signed, 
Autry  wrote  tbat  they  were  willing  that 
Harlan  should  sell  the  property  elsewhere 
and  turn  the  proceeds  over  to  them,  and 
that  they  took  tKe  property  when  be  stated 
that  be  bad  exhausted  his  efforts  to  sell  it. 
Hatlan  farther  testified  tliat  be  took  the 
deed  over  to  Autry,  and  supposed  that  would 
settle  the  whole  thing  and  settle  the  account; 
that  there  was  nothing  said  about  the  prose- 
cution between  htm  and  Autry.  The  record 
further  reflects  that  Mrs.  Harlan  paid  rent 
upon  the  property  after  tlie  deed  to  the 
grantee ;  tbat  she  and  her  husband  acknowl- 
edged the  Houston  lee  &  Brewing  Ck)mpany 
as  their  landlord,  and  that  she  wlUhiKly 
signed  said  instrument,  and  did  not  wish,  to 


retract  it;  that  on  January  2, 1916,  Mrs,  Har- 
lan wrote  Autry  tliere  was  a  party  told  ber 
and  ber  husband  that  they  would  like  to 
get  property  on  Liberty,  but  tbat  she  did 
not  mention  the  place  until  she  could  notify 
Autry  and  find  out  If  this  one  was  for  sale. 

Autry  testified  tbat  Harlan  volunteered 
the  giving  up  of  the  place  to  clear  the  ac- 
count He  farther  testified  Mrs.  Harlan  did 
not  state  to  bim  In  Houston  tbat  Mr.  Har- 
lan bad  said  to  her  that  she  bad  to  make 
immediate  settlement  of  this,  or  else  be 
would  be  turned  over  to  the  bonding  com- 
pany; that  they  did  not  discuss  any  bonding 
company  at  all;  tbat  It  was  not  mentioned; 
that  she  did  not  tell  blm  in  Houston  that 
Mr.  Harlan  bad  told  her  tbat  If  she  did  not 
execute  that  deed  the  matter  would  be  turned 
over  to  the  bonding  company  and  tbat  he 
would  be  disgraced;  that  he  only  bad  one 
conversation  with  her,  and  Harlan  said  tbat 
when  she  went  with  bim  to  Houston  that  he 
did  not  remember  whether  she  said  anything 
to  Autry  about  what  be  (Harlan)  had  told  her 
in  reference  to  being  turned  over  to  the 
bonding  company;  tbat  be  bad  no  recollec- 
tion of  her  stating  that;  and  the  further 
fact  that  though  tbe  deed  was  signed  Sep- 
tember 12, 1914,  and  the  suit  was  not  brought 
to  set  same  aside  until  March  16,  1916,  in 
which  petition  at  that  time  it  was  not  al- 
leged that  Mrs.  Harlan  was  coerced  or 
duressed  into  executing  the  Instrument  which 
is  In  suit,  to  our  mind  raises  a  strong  case 
of  circumstances  that,  in  truth  and  in  fact, 
tbe  execution  of  the  instrument  was  a  volun- 
tary act  upon  the  part  of  Mrs.  Harlan,  and 
not  occasioned  by  duress  or  coercion,  and 
which  Is  clinched  by  her  voluntary  state- 
ment, as  reflected  by  tbe  record,  wherein 
she  testified  tbat  she  would  sign  the  deed 
tbat  evening  under  no  other  circumstances 
unless  he  was  short  In  bis  account  \ 

Tbe  case  being  one  of  so  many  drcnm- 
stances,  to  our  minds  brings  Itself  clearly 
under  tbe  opinion  In  Hunstock  v.  Roberts, 
supra;  and,  the  question  of  duress  depend- 
ing more  or  lees  on  circumstantial  evidence, 
it  seems  to  us  that  It  would  be  Impossible 
for  us  to  say  that  the  Jury  was  not  in- 
fluenced by  such  persistent  and  consistent 
improper,  prejudicial,  and  highly  wrought 
argument  as  used  by  counsel  In  this  case. 
If  the  Jury  showed  upon  one  Issue  that  It 
could  not  pass  Impartially  on  same,  we  could 
not  say  tbat  It  would  Impartially  pass  upon 
an  issue  where  the  evidence  was  merely  con- 
flicting, if  it  could  not  give  appellant  Its 
rights  when  tbe  evidence  was  wholly  In  Its 
favor. 

In  the  case  of  Miller  t.  Burgess,  136  S.  W. 
1174,  tbe  court,  among  other  tbizigs,  says: 

"The  first  error  assigned  is  to  the  following 
argument  ot  appellee's  attorney  in  his  closing 
address  to  the  jur;:  'Gentlemen  of  the  jury, 
why  shouldn't  this  defendant  f  •  J-  Miller,  pay 
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to  this  poor  working  boy  tbe  amount  of  his  note, 
when  he  (meaning  Miller)  lives  on  his  ranch 
in  Jones  county  and  counts  his  white-faced 
Hereford  cattle  by  the  hundreds,  and  controls 
property  and  people  like  a  feudal  lord;  when 
be  owes  to  this  plaintiff  the  amount  of  this 
debt,  which  represents  hard,  honest  toil  on  his 
part.'  This  was  objected  to  in  behalf  of  appel- 
lant as  inflammatory  and  prejudicial,  and  as  en- 
tirely unsupported  by  any  evidence  in  the  cause. 

"As  shown  by  the  bill  of  exceptions,  the  ob- 
jections were  overruled,  and  the  argument  per- 
mitted without  interruption  by  the  court,  and 
without  instruction  to  the  jury  not  to  consider 
it,  although  requested  so  to  do  by  the  defend- 
ant It  is  in  effect  conceded,  as  indeed  it  must 
be  from  the  record,  that  there  is  no  evidence 
of  the  facts  so  stated  in  argument,  and  that  it 
Is  inflammatory  and  prejudicial  in  character  is 
evident.  Appellee's  answer  to  the  assignment 
is  that,  'in  an  action  founded  upon  tort,  where 
the  amount  of  damages  might  reasonably  be 
affected  thereby,  inflammatory  language  used  by 
an  attorney  constitutes  error;  otherwise  it 
does  not,  and  should  not'— the  contention  being 
that,  inasmuch  as  the  suit  was  upon  a  liqui- 
dated demand,  and  the  amount  to  be  recovered, 
if  anything,  being  fixed,  the  argument  could 
not  have  enhanced  the  verdict  by  contrast  of 
the  financial  condition  of  the  parties  litigant. 

"But  we  think  the  contention  unsound.  The 
vital  issue  was  whether  appellant  signed  the 
note  upon  which  the  suit  was  founded,  and, 
while  appellee's  testimony  may  have  prepon- 
derated in  his  favor  on  this  issue,  appeUant's 
explicit  denial  rendered  the  issue  sharply  drawn, 
and  the  argument  niay  well  have  affected  the 
minds  of  the  jury  in  consideration  of  this  is- 
sue. As  has  been  often  determined,  inflamma- 
tory argument,  unsupported  by  any  evidence  in 
the  record,  constitutes  error,  where  it  tends 
to  affect  the  issue  of  liability,  as  well  as  when 
its  tendency  is  to  augment  the  amount  of  dam- 
ages. See  C,  B.  I.  &  T.  Ry.  Co.  v.  Musick, 
33  Tex.  Civ.  App.  177,  76  S.  W.  219; 
Electric  Co.  v.  Black,  40  Tex.  Civ.  App.  416, 
89  S.  W.  1087;  H.  E.  &  W.  T.  Ry.  Co.  v.  Mc- 
Carty.  40  Tex.  Civ.  App.  364,  89  S.  W.  807; 
Ft  W.  Belt  Ry.  Co.  v.  Johnson  [59  Tex.  Civ. 
App.  105],  125  S.  W.  887.  In  the  present  case 
we  cannot  assume  that  the  purpose  of  appellee's 
counsel  in  making  the  argument  was  any  other 
than  to  thus  affect  the  issue  of  liability,  for,  as 
is  now  contended,  no  other  issue  was  left  for 
the  determination  of  the  jury." 

In  the  case  of  Railway  Company  v.  John- 
son, 59  Tex.  Civ.  App.  105,  125  S.  W.  387,  the 
court  says: 

"Error  is  assigned  to  the  matter  shown  in  the 
following  bill  of  exception,  viz.:  'Be  it  remem- 
bered that  on'  the  trial  of  the  above-entitled 
cause,  and  while  the  attorney  for  the  plaintiff, 
Mr.  Carlock,  was  making  the  closing  speech 
for  the  plaintiff,  he  addressed  the  jury  substan- 
tially as  follows:  "How  easy  it  is  for  these 
two  men  (witnesses  for  the  defendant)  working 
together,  knowing  that  this  man  received  a 
serious  injury,  knowing  if  the  company  was 
responsible  it  was  responsible  through  their 
negligence — how  easy  it  was  for  them  to  con- 
coct a  story  against  this  plaintiff,  and  say  there 
are  two  of  u«  against  one,  two  of  us  against 


Mr.  Johnson,  and  on^  shrtwd  lawyer  wil!  get 
up' there  and  argue  to  the  jtiry,  and  the  jnry 
will  go  out  and  find  for  the  defendant,  and  tUs 
man  will  hobble  through  UCe  a  cripple  withont 
a  dollar."  At  which  time,  and  before  Mr.  Car- 
lock  had  finished  the  sentence,  the  defendant's 
counsel  interposed  an  objection  to  this  arga- 
ment  on  the  ground  that  it  was  outside  of  the 
record,  and  improper,  and  tended  to  prejudice 
the  jury  against  the  defendant,  and  awaken 
their  sympathy  for  the  plaintiff,  and  on  which 
objection  of  the  defendant  the  court  took  no 
action,  and  the  defendant  excepted  to  the  fail- 
nre  of  the  court  to  sustain  the  objection  and 
excepted  to  the  action  of  the  counsel  in  making 
the  argument,  and  here  presents  this  bill  of 
exception  No.  6,  which  it  asks  be  approved  and 
filed  in  this  cause.'  The  bill  of  exception  has 
been  duly  approved,  and  we  think  that  under 
the  circumstances  of  this  case  the  argument 
of  appellee's  counsel  therein  complained  of  re- 
quires a  reversal  of  the  judgment. 

"The  issues  were  sharply  oonfiicting.  On  the 
issue  of  appellee's  alleged  want  of  notice  and 
of  the  intended  movement  of  the  oars,  the  tes- 
timony of  both  the  pinman  and  the  foreman  is 
in  direct  contradiction  of  that  of  appellee  on 
the  same  subject  If  appellee  had  such  notice, 
the  contention  of  negligence  on  appellant's  part 
would  be  greatly  weakened,  if  not  wholly  de- 
stroyed, while  the  inference  of  contribotory 
negUgence  on  appellee's  part  wonld  in  that 
event  be  greatly  strengthened.  So  that  it  was 
vitally  important  to  appellee's  case  that  the 
foreman  and  piiunan  should  be  discredited.  No 
effort  appears  to  have  been  made  to  impeach 
them  in  the  regular  way.  No  conflict  or  con- 
tradiction, no  inherent  improbability  of  story, 
in  the  testimony  of  these  witnesses,  is  pointed 
out;  and  to  some  of  us,  at  least  there  appears 
to  be  no  Jastificatiion  for  the  insidlons  charge 
that  these  witnesses  had  deliberately  concoct- 
ed a  false  story  and  committed  perjury  in  the 
effort  to  maintain  it.  That  the  charge  was  veil- 
ed in  the  form  of  a  suggestion  renders  it  none 
the  less  prejudicial  in  character.  Judgments 
have  often  been  reversed  because  of  similar 
language  in  violation  of  the  rule  which  requires 
counsel  in  argument  to  confine  themselves 
strictly  to  the  record,  and  we  could  perhaps 
with  profit  quote  from  the  authorities  on  this 
branch  of  the  subject;  but  inasmuch  as  appel- 
lant has  emphasized  another  view  of  the  ar- 
gument,  we  will,  for  the  present,  content  oor- 
selves  with  a  citation  of  some  of  the  cases. 
See  Magoon  v.  Boston  M.  R.  Co.,  67  Vt  177, 
31  Atl.  156;  C,  R.  I.  &  T.  By.  Co.  v.  Musick,  33 
Tex.  Civ.  App.  177,  76  8.  W.  219;  C,  R.  L  & 
T.  Ry.  Co.  V.  Jones,  81  S.  W.  60;  M.,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Hqggins,  61  8.  W.  976; 
Moss  V.  Sanger  Bros.,  75  Tex.  321,  12  S.  W. 
619;  Beville  v.  Jones,  74  Tex.  148,  11  S.  W. 
1128;  G.,  C.  &  S.  P.  Ry.  Co.  v.  Scott,  7  Tex. 
Civ.  App.  619,  26  S.  W.  998.    •    •    • 

"The  argument  was  clearly  inflammatory,  and 
in  view  of  the  fact  that  the  verdict  was  for 
$8,000,  $3,000  more  than  appellee  himself  final- 
ly concluded  could  be  supported,  we  cannot  say 
that  the  jury  were  uninfluenced  thereby.  Ref- 
erence in  argument  to  the  poverty  or  wealth 
of  contending  parties  is  almost  if  not  quite 
universally  condemned.    •    •    * 

"In  some  of  the  cases  cited  the  jndgments 
were  not  reversed  becanse  of  the  improper  ar- 
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gnment,  but  In  all  snch  cases  it  will  very  gener- 
tlir  be  found  that  the  court  waa  able  to  say 
from  the  record  that  because  of  the  court's 
instruction  to  disregard  it,  or  for  some  other 
cause,  the  improper  argument  was  without 
prejudicial  effect." 

In  Railway  Co.  v.  Mustek,  33  Tex.  Civ.  App. 
1T7,  76  S.  W.  219,  the  following  language  Is 
found: 

"The  first  assignment  of  error  relates  to  ar- 
gument and  to  action  of  the  court,  which  is 
thus  shown  by  the  following  bill  of  exception: 
'Be  it  remembered  that  upon  the  trial  of  the 
above-entitled  cause,  when  R.  M.  Wynne,  Esq., 
of  the  attorneys  for  the  plaintiff,  was  present- 
ing his  argument  to  the  jury,  which  was  the 
closing  argument  in  the  case,  he'  made  the  fol- 
lowing statement  to  them:  "Gentlemen  of  the 
jury,  there  never  was  a  railroad  company  sued 
but  what  it  made  out  a  perfect  defense',  like 
the  one  in  this  case."  To  which  statement  and 
argument  on  the  part  of  said  counsel  defend- 
ant then  and  there  objected,  as  being  out  of 
the  record  and  improper  argument,  and  asked 
that  the  jury  be  instructed  not  to  consider  it. 
In  answer  to  which  objection  the  said  counsel 
for  plaintiff  asserted  that  the  argument  was 
proper  and  witliin  the  record,  and  the  court 
passed  upon  the  objection  as  follows:  "Colo- 
nel, I  hardly  think  that  tbe  argument  is  prop- 
er." Whereupon  Mr.  Wynne  said  to  the  jury: 
"Gentlemen,  I  withdraw  that  statement,  and 
ask  yon  not  to  consider  what  I  said;  objected 
to."  To  which  action  of  the  court  in  failing 
to  instnict  the  jury  not  to  consider  tbe  argu- 
ment, and  in  failing  to  sustain,  pointedly  and 
plainly,  defendant's  objection  to  said  argument, 
tbe  defendant  then  and  there,  in  open  court, 
excepted,  and  here  tenders  this,  its  bill  of  ex- 
ception No.  1,  and, asks  that  same  be  allowed 
and  made  a  part  of  the  record  in  this  case, 
which  was  accordingly  done.''  It  is  not  even 
contended  that  the  argument  was  justified  by 
tbe  facts  proven  on  tbe  trial,  and  that  it  was 
hence  improper  we  think  must  be  conceded. 
•  •  ♦  'Upon  this  issue  the  evidence  was 
sharply  conflicting,  if  it  did  not  preponderate 
in  favor  of  appellant;  and  the  evident  tenden- 
cy, if  not  the  purpose,  of  the  objectionable  ar- 
gument was  to  break  down  or  to  weaken  appel- 
lant's evidence  on  this  important  issue  in  the 
case.  Tbe  evidence  also  sharply  conflicted  on 
the  issue  of  whether  it  was  the  duty  of  tbe  op- 
eratives of  the  engine  to  give  warning  whistle 
in  the  absence  of  a  flag  in  place,  and  upon  the 
whole  case,  and,  as  it  appears  in  the  bill  of 
exception,  we  have  been  unable  to  avoid  the 
conviction  that  the  argument  was  most  harm- 
ful, especially  in  view  of  the  probable  inference 
of  the  jury,  from  the  circumstances  shown  in 
the  bill,  that  the  court  was  by  no  means  confi- 
dent that  the  objection  urged  was  well  taken, 
and  that  the  counsel  named  believed  his  re- 
marks justified,  notwithstanding  his  withdrawal 
thereof.  We  think  the  argument,  on  objection, 
ahould  liave  been  promptly  and  pointedly  re- 
bnked  by  the  court,  and  the  jury  as  pointedly 
instructed  to  disregard  it.  We  think  this  case 
fairly  'within  the  principle  of  Ft.  Worth  &  D. 
C.  R.  Co.  v.  Burton  [25  Tex.  Ov.  App.  63],  60 
S.  W.  316;  Garritty  v.  Rankin  (Tex.  Civ.  App.) 
66  &  W.  868;  HunAoek  t.  Roberta  (Tex.  OiT. 


App.)  65  S.  W.  677.  In  the  first  two  cases 
dted  doubt  is  to  be  implied  whether  an  in- 
struction to  disregard  the  objectionable  argu- 
ment discussed  woidd  cure  the  error;  and  in 
the  last  case  the  objectionable  argument  was 
in  effect  withdrawn,  and  the  Jury  expressly 
told  by  the  court  not  to  consider  it,  notwitb- 
standJng  which  the  judgment  was  reversed  on 
this  ground  alone,  the  court  saying:  'In  a  case 
like  this,  when  the  issue  d^ended  more  or  less 
on  circumstantial  evidence,  it  is  impossible  for 
us  to  say  that  the  jury  were  not  infiuenced  by 
such  references  and  argument  Counsel  al- 
ways takes  the  risk  of  forfeiting  an  otherwise 
good  judgment  when  such  course  is  pursued, 
and  we  think  the  rule  ought  to  be  enforced  in 
this  instance.'  Appellee  insists,  however,  tliat 
'  *  *  •  the  error  was  harmless,  as  the  ver- 
dict of  the  jury  was  not  excessive,  and  is  sup- 
ported by,  and  not  against,  the  preponderance 
of  the  evidence.'  While  we  have  not  felt  that 
we  ahould  disturb  the  judgment  on  the  ground 
of  its  being  excessive,  although. complained  of 
as  such,  and  although  it  is  apparently  at  least 
liberal,  in  view  of  the  fact  that  appellee  had 
no  bones  broken,  and  that  the  physicians  tes- 
tifying expressed  the  opinion  that  appellee 
would  finally  get  well,  it  is  nevertheless  to  be 
noted  that  the  argument  complained  of  does 
not  relate  so  much  to  an  enlargement  in  the 
amount  of  the  judgment.  It  seems  more  ap- 
propriately adapted  to  the  issue  of  whether 
appellee  was  entitled  to  any  judgment— to  dis- 
credit appellant's  testimony  in  support  of  an 
absolute  defense;  and  it  is  on  this  ground  that 
we  base  our  condusion,  rather  than  on  the 
ground  of  a  tendency  to  .inflame  the  minds  of 
the  jury,  and  hence  possibly  increase  the  size 
of  the  judgmenti  •  •  *  As  assigned,  we  find 
no  other  error  requiring  a  reversal." 

In  the  case  of  Railway  Co.  v.  Black,  40 
Tex.  Civ.  App.  418,  89  S.  W.  1088,  the  court 
says: 

"In  this  state  of  the  record,  while  defendant's 
counsel,  B.  B.  L.  Knight,  Bbqi,  was  making  his 
argument  to  the  jury,  in  discussing  the  testi- 
mony of  the  witness  Jack  Goldman,  in  refer- 
ence to  the  banana  peel  having  been  stepped  on, 
he  used  substantially  the  following  language: 
'I  do  not  like  a  witness  like  Goldman,  who  will 
make  one  statement  to  me  on  outside  of  the 
courthouse,  and  make  another  statement  in- 
side of  tbe  courthouse.'  Plaintiff's  counsel,  in 
concluding  the  argument  for  the  plaintiff,  re- 
ferrii^  to  tliis  statement  of  Mr.  iCnight,  used 
substantially  the  following  language:  'That  Mr. 
Knight  knew  that  his  conduct  was  not  fair  to 
the  vritness;  that  if  he  intended  to  intimate 
to  the  jury  that  the  witness  bad  made  a  state- 
ment to  him  (counsel)  different  from  what  he 
had  made  in  the  courtroom  on  the  trial,  that 
he  should  have  laid  the  predicate  to  have  con- 
tradicted him,  and  then  got  on  tbe  witness 
stand  and  testified,  and  not  undertake  to  sup- 
ply his  lack  of  testimony  by  his  statement  as 
counsel;  and  added  that  they  had  laid  one  pred- 
icate to  contradict  Goldman  by  tbe  witness 
Jones,  but  the  jury  had  observed  that  the  wit- 
ness Jones  had  not  been  brought  forward.'  To 
this  Mr.  Knight,  counsel  for  the  defendant, 
stated  in  the  presence  of  the  conrt  and  the  jury 
that  the  witness  Jones  was  tide  in  bed  and  un- 


Digitized  by 


Google 


790 


212  SOUTHWESTERN  RBPOBTBB 


(Stx. 


able  to  come;  whereupon  ctfunsel  for  the  plain- 
tiff retorted  that,  if  that  were  true,  he  ought 
to  have  asked  to  have  the  case  postponed  nntil 
that  witness'  presence  could  haye  been  secured, 
and  that  he  (counsel  for  plaintiff)  would  not 
have  opposed  it;  and  then  added:  That  was 
an  unfair  argument  for  Bob  to  use  (meaning 
Mr.  Knight).  If  he  wished  to  use  an  argument 
of  that  character,  he  should  have  waited  until 
he  had  an  able-bodied  plaintiff  to  oppose  him, 
and  should  not  have  used  such  an  argument  in 
a  case  like  this,  where  the  plaintiff  is  a  poor 
girl,  compelled  to  support  a  widowed  mother, 
and  where  bis  client  is  a  rich  corporation.'  To 
this  argument  by  plaintiff's  counsel,  defendant, 
by  W.  R.  Harris,  its  counsel,  then  and  there 
in  open  court  objected,  for  the  reason  that  it 
was  highly  prejudicial  to  the  interests  of  de- 
fendant for  plaintiff's  counsel  in  his  argument 
to  get  out  of  the  record  and  comment  upon  the 
relative  wealth  of  the  contesting  parties,  and  to 
comment  upon  the  fact  that  plaintiff  was  not 
able-bodied,  and  was  compelled  to  support  a 
widowed  mother,  and  verbally  asked  the  court 
to  instruct  the  jury  that  such  remarks  were 
improper,  and  not  to  consider  same,  which  re- 
quest was  in  an  undertone  to  the  court,  and 
was  not  heard  by  the  jury.  The  court  overrul- 
ed defendant's  said  objection,  but  not  in  a  tone 
to  be  heard  by  the  jury,  and  refused  and  failed 
to  instruct  the  jury  that  such  remarks  were  im- 
proper, and  refused  to  instruct  the  jury  to  dis- 
regard the  same,  and  the  defendant  then  and 
there  in  open  court  excepted  to  the  said  re- 
marks of.plaintiff's  counsel,  and  then  and  there 
excepted  to  the  court's  failure  and  refusal  to 
sustain  its  said  objection,  and  then  and  there 
excepted  to  the  court's  failure  and  refusal  to 
instruct  the  jury  that  said  remarks  were  im- 
proper and  to  disregard  the  same." 

The  court  said: 

"Now  the  question  arises  whether  or  not,  in 
view  of  the  evidence  in  this  condition,  the  argu- 
ment of  the  counsel,  as  stated,  was  of  a  nature 
calculated  to  influence -the  jury.  As  to  whether 
or  not,  as  a  matter  of  fact,  the  jury  was  ac- 
tually influenced,  it  is  impossible  to  say;  but 
whether,  in  view  of  the  conflict  in  the  evidence, 
it  was  of  a  nature  calculated  to  influence  the 
verdict,  is  probaUe.  To  insist  to  the  jury  that 
the  plaintiff  was  a  poor  girl,  and  that  the  de- 
fendant was  a  rich  corporation,  was  an  argu- 
ment, to  say  the  least,  of  a  nature  that  might 
be  calculated  to  influence  the  jury  to  turn  the 
scale  in  favor  of  the  poor  girl  against  the  rich 
corporation.  We  might  indulge  in  an  extensive 
argument  along  this  line,  in  order  to  demon- 
strate the  effect  and  influence  an  argument  of 
this  nature  might  have  upon  the  mind  of  the 
jury ;  but  its  unwise  effect  is  so  clear  that  dem- 
onstration is  unnecessary.  It  is  contended 
that  the  evidence  tends  to  show  that  these  facts 
existed.  Suppose  that  to  be  true,  that  would 
not  justify  the  argument.  If  the  evidence 
should  show  that  one  of  the  parties  was  rich 
and  the  other  poor,  it  would  not  authorize 
counsel,  in  discussing  the  case  to  the  jury,  to 
make  use  of  that  fact." 

[$]  We  have  been  discussing  the  twelfth 
assignment  of  error,  and.  In  order  that  it 
may  be  understood  that  counsel  was  continu- 
ing to  use  iBOammatory  argument  and  strong 


language,  we  will  state  tbe  language  com- 
plained of  In  the  thirteenth  to  twenty-fourth 
assignments,  InclnBlve.  In  the  tblrteentb 
assignment  of  error  this  language  is  com* 
plained  of; 

"Mr.  Autry  knew  that  this  was  their  puppet; 
so  he  comes  over  to  Beaumont,  as  he  says  in 
his  letter  he  had  been  after  him  a  long  time  to 
settle  up,  and  he  comes  here  and  meets  him 
at  the  station,  and  then  he  says,  we  don't  know 
why  he  met  him  at  the  station,  we  don't  know 
what  was  said  to  him  at  these  ten  other  times 
he  had  come  over  here  to  talk  to  him — no  we 
couldn't  get  that  out,  objections  were  too  pro- 
fuse. Mr.  Autry,  with  his  sneering  smile, 
dodged  the  questions,  and  astute  counsel  pour- 
ed in  confusion  by  his  multiplicity  of  objectiona, 
so  we  cannot  say  what  be  said  and  what  was 
done  by  him,  and  how  he  treated  him  for  the 
year  prior  to  this  time  when  he  called  him  up 
in  that  room." 

This  argument  was  duly  objected  to  by  de- 
fendant, and  the  objection  was  overruled  by 
the  court. 

The  fourteenth  assignment  complains  of 
the  following  argament: 

"I  leave  it  to  you  as  reasonable  men  to  say 
whether  or  not,  from  aU  the  circumstances  and 
the  manner  of  those  parties,  whether  or  not 
they  had  been  putting  the  thumbscrews  on  this 
old  fellow  to  make  him  settle.  At  any  rate,  he 
comes  in,  and  Pete  meets  him  down  there,  and 
Mr.  Autry  says:  'Come  up  to  the  hotel;  come 
up  in  the  room  and  shut  the  door" — and  those 
things  are  settled  right  now.  Why  didn't  they 
take  him  in  a  saloon?  There  are  witnesses 
there,  and  somebody  could  testify,  but  nobody 
but  Autry  will  be  believed  about  this  testi- 
mony here  behind  closed  doors — with  a  man 
that  is  down.  So  he  takes  him  in  that  room, 
and  if  he  wasn't  going  to  browbeat  him  and 
threaten  him,  why  didn't  he  take  him  down 
there  to  one  of  his  customers,  and  say:  "Come 
here  and  talk.  I  want  a  witness;  I  want  some- 
body to  see  how  fair  I  am  to  you.  I  don't 
want  to  take  any  advantage  of  an  employ^  that 
is  submissive  and  is  under  my  domination?' 
Why  didn't  he  sit  down  in  the  lobby  of  the 
hotel,  where  he  could  see  somebody?  Per- 
haps Pete  would  be  too  independent  where 
there  were  witnesses.  Pete  might  rebel  down 
there  in  the  hotel;  Pete  might  speak  out  too 
loud;  but  he  was  there  in  the  room,  with  the 
door  closed." 

The  language  used  In  this  assignment  was 
objected  to  by  defendant,  and  the  objection 
overruled  by  the  court,  and  said  remarks  per- 
mitted to  remain  before  the  jury. 

The  language  complained  of  In  the  fifteenth 
assignment  Is  as  follows: 

"He  took  him  out  and  they  look«d  at  the 
place.  And  Mr.  Antry  didn't  go  in  the  house! 
Why  didn't  he  go  in  the  house?  There  la  a  lit- 
tle woman  that  has  been  with  Pete,  and  he  has 
been  in  their  employ  for  fifteen  years.  AVhy 
didn't  he  go  in  and  tell  this  woman,  shake  hands 
with  her,  and  say,  'Good  evening,  Mrs.  Har- 
lan'? (He  writes  after  be  has  got  his  deed 
that  he  is  sorry.)  Why  didn't  he  go  in  there 
and  tell  her  he  was  sony?    Becaaa«  he  coulda't 
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fam  the  woman  that  he  was  abont  to  rob  ot 
the  roof  over  her  head !  And  be  comes  back, 
and  old  Pete  foUowa  him  like  a  little  puppy 
dog,  and  he  says,  'Well,  did  your  vife  sign  the 
deed?'  And  be  says  *I  can  g^t  her  to  sign  the 
deed.'  He  knew  that  nine  women  out  of  ten 
would  do  the  same  thing.  •  •  •  We  don't 
know  how  long  that  conTenation  waa.  We 
don't  know  the  bitter  tears  that  may  have  been 
shed  in  that  house  that  night.  We  don't  know 
the  groans  and  all  the  trouble  and  heartache 
that  was  there.  There  is  in  the  threshold  of 
the  door  where  in  the  evening  be  was  welcomed 
home,  and  there  is  the  little  nook  where  she 
watched  when  he  came  in  sight,  eloquent  with 
the  memories  of  married  life — and  she  was  to 
give  it  up  !    Tes;  to  save  Pete !" 

This  argummt  was  objected  to  by  de- 
fendant on  the  ground  that  it  waa  calculated 
to  arouse  the  passions  pa  the  part  of  the 
ivis,  and  Its  prejudice,  and  to  cause  it  to 
consider  matters  other  than  evidence,  and  to 
be  guided  by  sentiment  rather  than  evidence 
In  the  case,  and  because  of  the  fact  that  said 
argument  was  based  ui)on  matters  not  lo 
evidence ;  to  all  of  which  argument  defend- 
ants then  and  there  in  open  court  excepted, 
and  the  court  overruled  same. 

The  sixteenth  assignment  complains  of  this 
language: 

"And  what  happened  in  Houston  when  she 
went  over  there?  Here  she  waa — trembling 
and  abashed  before  this  great  man  who  held  a 
whip  over  them,  and  had  held  it  over  them  for 
fifteen  years." 

This  language  was  objected  to  by  defend- 
ant, the  exception  was  overruled  by  the  court, 
and  the  remarks  permitted  to  remain  before 
the  Jury. 

The  seventeenth  assignment  complains  of 
language  as  follows: 

"And  when  they  brought  this  deed  back,  don't 
you  see  they  were  uneasy?  Why?  Because 
they  were  trying  to  get  around  that  law  which 
says  you  cannot  take  a  woman's  home  for  a 
debt.  They  are  striving  to  get  around  it,  and 
they  write  this  very  solemn  letter.  •  •  • 
Those  fellows  were  getting  op  those  letters, 
manufacturing  testimony  to  beat  this  testimony 
in  court,  and  that  is  why  it  is  self-serving  and 
isn't  worthy  of  your  consideration.  •  •  • 
This  transaction  is  not  completely  dosed. 

"What  does  this  mean?  It  means,  gentlemen, 
this  transaction  is  not  completely  closed— Pete 
can  go  to  the  penitentiarf  yet!  What  did  it 
mean?  She  knew.  Yes,  gentlemen,  but  the 
state  of  Texas  says  you  don't  have  to  give  np 
your  home  yet." 

This  argument  was  not  based  upon  evi- 
dence In  the  case,  was  calculated  to  prejudice 
the  Jury  against  the  defendants,  and  to 
arouse  the  passions  of  the  Jury  as  against  the 
defendants  without  cause,  accredited  defend- 
ants of  manufacturing  evidence  other  than 
the  evidence  before  it ;  to  all  of  which  argu- 
ment defendants  then  and  there  in  open 
court  excepted,  and  the  exception  was  over- 
ruled. 


The  eighteenth  assignment  'wmpJalna  of  the 
following  language: 

"It  is  in  evidence  that  they  gave  him  money 
to  spend— that  cropped  out  hi  their  own  letters 
here.  He  may  play  the  booby  act;  but  why, 
if  they  knew  he  was  weak,  did  they  g^ve  him 
any  money  to  spend?  You  may  blame  Mi-.  Har- 
lan for  throwing  away  money  or  being  short; 
you  may  blame  him  for  embezzlement;  but 
the  Constitution  of  this  state  says  that  the  wife 
shall  have  a  home,  irrespective  of  what  the 
husband  does.  •  •  •  Gentlemen,  they  held 
a  whip  over  their  beads  until  they  thought  that 
they  could  get  the  property.  And  don't  they 
acknowledge  the  unsoundness  of  their  deed 
when  they  want  to  patch  it  np  by  letters  and 
correspondence,  drawn,  possibly,  by  the  ablest 
counsel  in  the  city  of  Houston,  trying  to  get 
from  a  poor  little  woman  that  which  the  Con- 
stitution says  she  shall  have.    *    *    * " 

This  argument  was  objected  to  because 
calculated  to  arouse  the  passions  and  preju- 
dice of  the  Jury  against:  the  defendant,  pot 
based  upon  the  evidence  in  the  case,  and  It  la 
likely  to  cause  the  Jury  to  consider  matters 
other  than  evidence  In  the  case,  which  objec- 
tions were  overruled  by  the  court. 

The  ntaeteeuth  assignment  complains  of 
the  following  language: 

"They  were  sucking  and  pounding  all  the 
grit  out  of  him  because  he  was  a  self-convict- 
ed man,  conscious  of  having  done  wrong.  We 
will  give  him  money  to  spend,  and  if  he  spends 
it/  and  we  reap  a  benefit,  we  will  avail  ourselves 
of  it,  and  if  he  strays  over  the  traces  we  will 
say  you  have  embez^ed.  They  wanted  a  slave, 
gentlemen,  and  they  had  two  slaves  when  they 
consummated  this  transaction — as  completely 
as  any  nigger  was  a  slave  before  the  war.  Or, 
if  you  don't  sign  it,  if  you  don't  give  it  to  us, 
we  will  put  Pete  in  trouble.  It  was  done  to 
save  him  from  disgrace !    Oh,  how  good !" 

Objection  was  made  the  argument  was  be- 
yond the  record,  bad  no  facts  In  evidence  to 
sustain  it,  calculated  to  arouse  the  passions 
and  prejudice  of  the  Jury,  which  objections 
were  by  the  court  overruled. 

The  twentieth  assignment  is  along  the  same 
lines,  as  Is  also  the  twenty-first,  twenty-sec- 
ond, twenty-third,  and  twenty-fourth.  We 
will  produce  the  twentieth  assignment  of  er- 
ror, which  complains  of  the  following  argu- 
ment used  by  counsel  for  plalntlET  In  his  clos- 
ing argument  to  the  Jury: 

"The  letter  says  that  they  had  it  done  to  save 
him  from  disgrace.  It  was  their  duty,  gentle- 
men, to  report  him  to  the  grand  jury,  or  to 
turn  him  over  to  the  proper  authorities,  for 
yon  have  got  no  right  to  compound  crime,  you 
have  got  no  right  to  turn  his  wife  out  in  the 
weather  without  a  home.  The  Constitution  of 
this  state  says  so,  and  you  know  it,  gentlemen. 
Yes;  disgrace  because  of  his  misappropriation 
of  funds!  And  'only  took  the  property  when 
he  said  he  had  exhausted  his  efforts  to  sell  it.' 
'If  yon  don't  sell  it  I  will  sell  it'  That  is  what 
they  said  to  him,  'If  you  don't  sell  it,  I  will 
take  it  and  I  wiU  seU  iC  " 
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The  above  extracts  will  Indicate  what  the 
exceptions  were  based  on. 

This  court  has,  quite  a  number  of  times, 
held  that  Improper  argument  alone  was  suffi- 
cient to  reverse  a  case.  We  refer  to  the  case 
of  Railway  Co.  v.  Swift,  204  S.  W.  185;  Klr- 
by  Lumber  Co.  v.  Toungblood,  192  S.  W.  1107. 
The  opinion  in  this  latter  case  was  written 
by  the  late  Justice  A.  E.  Davis,  of  this  court, 
In  which  case  counsel.  In  substance,  said  that 
It  did  not  matter  so  much  who  was  technical- 
ly at  fault,  whether  the  plaintiff  or  the  de- 
fendant; that  these  big  corporations  ought 
to  pay  a  man  working  for  them  for  the  loss 
he  has  sustained,  and  that  If  these  corpora- 
tions used  these  men  to  make  their  wealth 
they  should  give  up  part  of  their  wealth  to 
the  Injured  employe  to  compensate  him  for 
Injury.  This  argument  was  objected  to  by 
counsel,  which  objection  was  sustained  by 
the  court;  but  the  argument  was  not  with- 
drawn from  the  Jury,  and  Judge  Davis,  In  re- 
versing the  case,  said! 

"It  is  clear  from  the  statements  made  by 
plaintiff's  counsel  that  he  could  have  no  other 
object  in  view  than  to  arouse  the  passion  and 
prejudice  of  the  jury.  The  argument  was  not 
based  upon  any  evidence  adduced  upon  the 
trial.  It  is  true  the  trial  judge  admonished 
said  attorney  'that  he  should  in  bis  argument 
keep  within  the  record,  and  that  the  argument 
was  improper';  but  when  the  seeds  of  passion 
and  prejudice  are  sown  and  fall  in  fallow 
ground,  it  is  difficult,  indeed,  to  destroy  its  ef- 
fect, even  by  the  most  careful  admonition  and 
painstaking  instructions;  and  when  counsel, 
either  in  their  argument  to  the  jury  or  during 
the  trial,  in  the  presence  of  the  jury,  go  out- 
side of  tjie  record,  and  indulge  in  remarks  that 
are  clearly  intended  to  arouse  the  passion  or 
prejudice  of  the  jury,  and  likely  to  influence 
them,  such  conduct  not  only  authorizes,  but 
requires,  the  trial  court  to  set  aside  the  ver- 
dict of  the  jury;  and  this  should  be  done,  even 
though  the  court  may  have  instructed  the 
jury  to  disregard  such  argument.  Rules  39  and 
41,  District  Court  (142  S.  W.  XX);  Railway 
Co.  V.  Jarrell,  00  Tex.  270;  Texarkana  &  Ft. 
Smith  Ry.  Co.  v.  TerreU,  172  S.  W.  742;  Moss 
V.  Sanger  Bros.,  75  Tex.  323,  12  S.  W.  619." 

In  the  recent  cnse  of  Stark  et  al.  v.  Brown 
et  ux.,  193  S.  W.  716,  the  following  language 
was  used,  to  which  exception  was  taken: 

"These  corporations  and  big  rich  landowners 
want  to  buy  up  all  the  land  in  this  county  and 
hold  it,  and  let  it  rot  and  keep  the  common  peo- 
ple from  getting  any  of  it  and  let  them  rot" 

Counsel  objected  to  the  argument,  but  such 
argument  was  not  withdrawn  from  the  Jury, 
and  the  writer,  In  passing  upon  the  case,  used 
this  language: 

"There  can  be  no  question  as  to  the  object  of 
counsel  in  using  this  languase;  whether  or  not 
it  really  influenced  the  minds  of  the  jury  we 
have  no  means  of  knowing.  •  *  *  W^  have 
recently  animadverted  upon  the  practice  of 
counsel  going  outside  of  the  record,  and  using 


language  which  could  be  used  for  no  other  pur- 
pose  than  to  influence  the  Jury,  and  in  the  re- 
cent case  of  Kirby  Lumber  Company  v.  Young- 
blood,  192  S.  W.  p.  1108,  not  yet  offldally  re- 
ported, we  took  occasion  to  condemn  such  prac- 
tice." 

Many  cases  have  been  reported  from  the 
Supreme  Court  concerning  argument  appeal- 
ing to  the  passions  and  prejudices  of  the 
Jury,  and  that  court  has  used  strong  language 
condemning  such  argument. 

In  the  case  at  bar,  where  the  whole  evi- 
dence In  the  record  was  practically  that  of 
Interested  parties,  and  In  the  record  there 
was  a  question  of  whether  or  not  the  Instru- 
ment was  a  mortgage  or  was  an  out  and  out 
conveyance,  and  the  language  used  by  coun- 
sel was  highly  Improper  and  Inflammatory, 
and  Instead  of  being  withdrawn  from  the 
Jury,  over  timely  objection,  was  permitted  by 
the  court  to  be  and  was  considered  by  the 
Jury,  this  Is,  indeed,  in  our  opinion,  a  danger- 
ous doctrine  to  be  announced  and  placed  of 
record,  that  such  character  of  argument  will 
be  permitted  to  stand  as  not  sufficient  cause 
for  reversal. 

Without  considering  any  other  of  the  as- 
signments of  error,  of  which  there  are  many 
In  the  record,  outside  of  the  assignments  with 
reference  to  the  Improper  argument,  it  is 
sufficient  for  us  to  say,  without  going  Into  the 
matter  extensively,  but  resting  our  opinion 
solely  upon  the  Improper  argument  presented 
to  the  Jury,  that  the  cause,  of  necessity,  must 
be  reversed  and  remanded  for  a  new  trial; 
and  It  is  accordingly  so  ordered. 

HIGHTOWEB,  O.  J.,  did  not  sit 


HATNIB  et  al.  v.  STOVALL  et  aL 

(No.  443.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

May  26,  1919.     Ilehearlng  Denied  June  11, 

1919.) 

1.  Homestead  «=»118(5)— Contbaot  fob  Oil 
Lease— Jo^NDKB  of  Wife. 

Under  Rev.  St  arts.  1108,  U14,  1115.  a 
contract  to  execute,  an  oil  lease  on  homestead 
property,  in  which  contract'  the  wife  of  the 
owner  has  not  joined,  is  void. 

2.  Equity  $=>57— Equitt  Reoakdb  as  Doive 
TuAT  Which  Ocght  to  be  Done. 

Where  an  oil  prospector  agreed  to  accept 
an  oil  lease  In  tenns  fully  set  forth  as  a  part 
of  the  contract  within  5  days  after  releases  were 
procured  from  one  who  held  prior  oil  leases  oo 
the  land,  and  such  releases  were  obtained,  the 
contract  became  executed  under  the  maxim 
that  equity  regards  as  done  that  which  ought 
to  be  done,  though  the  new  lease  was  not  formal- 
ly executed. 
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3.  Apfeai.  aits  Bssob  «=3 1052(2)— Haxmucsb 

EbKOB— AD1O88I0N  OF  BVIDENCE. 

AdmissioD  of  parol  evidence  as  to  the  terms 
of  a  written  contract  is  not  prejudicial  error, 
where  the  writing  is  admitted  in  evidence,  and 
its  terms  conform  in  all  respects  to  the  parol 
testimony  adduced. 

Error  from  District  C!ourt,  Liberty  Coun- 
ty; L.  B.  Hlghtower,  St.,  Jndge. 

Salt  by  S.  M.  Stovall  and  others  against 
A.  F.  Haynle  and  otbers.  Judgment  for 
plaintiffs,  and  de^oidants  bring  error.  Af- 
flrmed. 

Stevens  ft  SteTens,  of  Honston,  and  Thorn* 
as,  Milam  ft  Touchstone,  of  Dallas,  for  plain- 
tiffs In  error. 

E.  B.  Pldcett,  Jr.,  of  Ldberty,  for  defend- 
ants in  error. 

WALKER,  J.  This  suit  was  filed  In  the 
district  court  of  Liberty  county  on  the  24th 
day  of  July,  1916,  by  S.  M.  Stovall,  J.  H. 
Stengler,  W.  B.  Canter,  Amel  Abel,  I  Carr, 
Hubert  Taylor,  and  A.  R.  Dagle,  residents 
of  Liberty  county,  Tex.,  M.  Smith,  S.  Guedry, 
H.  6.  Camp,  and  Bonlta  Raggett,  a  minor, 
appearing  and  acting  herein  by  her  grand- 
father, L.  Carr,  as  her  next  friend,  resi- 
dents of  Hardin  county,  Tex.,  against  A.  F. 
Haynle,  J.  O.  Wi^ord,  and  W.  M.  Stephen- 
son, to  set  aside,  annul,  and  cancel  the  fol- 
lowing contract: 

"State  of  Texas,  County  of  Liberty. 

"Know  all  men  by  these  presents:  That  this 
contract  made  and  entered  into  this  the  10th 
day  of  March,  A.  D.  1911,  by  and  between 
Haynie  &  Wofford,  and  W.  M.  Stephenson,  first 
parties,  of  Hardin  county,  Texas,  and  J.  H. 
Stengler,  S.  M.  Stovall.  W.  B.  Canter,  Ivan 
Carr,  Amel  Abel,  Matilda  Moor,  H.  Taylor, 
A.  R.  Dacle,  M.  Smith,  S.  Ooedry,  second  par- 
ties of  Liberty  county.  Texas,  witnesseth: 

"That  in  consideration  of  the  covenants  and 
agreements  hereinafter  contained,  the  said  sec- 
ond parties  hereby  agree  to  execute  a  lease  as 
per  the  printed  form  hereto  attached  and  made 
a  part  hereof,  as  follows:  Giving  and  grant- 
ing unto  said  first  parties  the  exclusive  right 
to  drill  for  oil  and  other  minerals  upon  each  of 
second  parties'  respective  lands,  to  be  for  the 
same  amount  of  land  and  upon  the  same  terms 
as  was  heretofore  given  by  them  in  1910  to  ei- 
ther W.  M.  Stephenson  or  T.  O.  Massey,  and 
when  the  lease  heretofore  given  by  said  second 
parties  or  either  of  them  shall  have  been  can- 
celed by  law,  or  shall  have  boon  properly  re- 
leased by  other  means,  we,  each  of  ua,  agree  and 
do  hereby  bind  ourselves  to  sign  and  duly  ac- 
knowledge a  copy  of  the  said  abuve-described 
instrument. 

"Said  first  parties  hereby  agree,  in  consider- 
ation of  the  stipulations  and  agreement  herein  set 
out  by  said  second  parties,  that  they  will  attempt 
to  secure  the  release  of  each  of  the  second  par- 
ty's land  heretofore  leased  and  now  held  by  the 
Comet  Oil  Company,  by  peaceful  means  if  pos- 
sible, and  if  said  Comet  Oil  Company  shall  re- 
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fuse  to  lease  all  of  said  lands  now  held  by  them 
upon  demand,  then  the  said  first  parties  here- 
by bind  themselves  to  employ  a  suitable  attor- 
ney and  file  suit  for  cancellation  of  said  leases 
and  to  pay  said  attorney's  fees  and  all  cost  of 
suit. 

"Said  second  parties  agree  to  execute  within 
five  (5)  days  after  the  final  securing  of  said 
above  leases  from  the  Comet  Oil  Company  a 
new  lease  to  A.  F.  Haynie  or  W.  M.  Stephen- 
son who  shall  represent  said  first  parties,  said 
lease  to  be  of  the  same  terms  and  conditions 
as  the  original  lease  heretofore  given  to  W.  M. 
Stephenson  ot  T.  O.  Massey  in  1910,  and  to 
properly  sign  and  acknowledge  the  same  as 
required  by  law  so  as  to  make  a  good  and  suf- 
ficient lease,  the  fees  to  be  paid  by  said  first 
parties.  [Seal.]  J.  H.  Stengler.  S.  M.  Stovall. 
Ivan  Carr.  H.  Taylor.  M.  Smith.  W.  E.  Can- 
ter. Amel  Abel.  Matilda  Moor.  A.  R.  Dagle. 
S.  Qoedry.    Haynie,  Wofford  ft  Stephenson." 

Halntlffs  alleged  that  defendants  had 
wholly  and  entirely  failed  to  comply  with  the 
terms  and  obligations  of  the  above  contract, 
and  bad  failed  to  drill  any  well  or  wells  upon 
the  several  tracts  of  land,  to  which  said 
agreement  related,  according  to  the  terms  of 
the  leases  to  which  said  agreement  referred, 
and  In  all  other  material  particulars  and 
coodltlonB  defendants  had  completely  failed 
to  abide  by  and  comply  with  the  terms  of 
said  written  agreement,  and,  having  so  failed, 
the  said  agreement  is  now  a  nullity,  and 
should  be  so  determined;  and,  further,  that 
as  the  land  owned  by  plaintiffs,  S.  M.  Stov- 
all, J.  H.  Stengler,  W.  B.  Canter,  Amel  Abel, 
Hubert  Taylor,  and  A.  R.  Dag^e,  covered  by 
this  lease  contract,  was  at  the  time  of  the 
execution  of  said  contract  the  homestead 
of  the  respective  plaintiffs,  and  that  their 
wives  did  not  Join  In  the  execution  thereof, 
for  that  reason  the  contract  was  wholly  null 
and  void.  , 

Defendants  answered  by  general  demurrer, 
special  demurrer,  and  general  denial,  and 
further  that  they  had  complied  with  all  the 
conditions  Imposed  upon  them  by  the  con- 
tract, and  that  plaintiffs  had  failed  and  re- 
fused to  execute  and  deUver  to  them  the 
leases  as  stipulated  for. 

Briefly  stated,  the  facts  are  as  follows: 
Previous  to  the  execution  of  this  contract, 
the  Comet  Oil  Company  held  leases  against 
plaintiffs'  lands.  The  defendants  had  been 
negotiating  with  plaintiffs  for  some  time  for 
leases  on  these  lands,  and  plaintiffs  refused 
to  lease  to  them  until  the  Comet  Oil  Com- 
pany leases  were  canceled.  For  the  consid- 
eration stated  in  the  contract,  the  defend- 
ants agreed  to  secure,  either  by  suit  or  by 
t)eaceful  mean/3,  ^the  cancellation  of  the 
Comet  Oil  Company  leases.  This  they  did 
by  suit,  the  district  court  of  Liberty  county 
rendering  judgment  on  the  6th  day  of  Aug- 
ust, 1912,  canceling  all  the  Comet  Oil  Company 
leases.  In  attorney's  fees  and  other  «ost 
items,  the  defendants  expended  about  ^00 
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In  canceling  these  Comet  Oil  Company  leases. 
The  defendants  never  requested  the  plaintiffs 
to  execute  the  leases  stipulated  for  in  the 
above  contract,  nor  did  the  plaintiffs  tender 
such  leases  to  the  defendants.  In  explain- 
ing why  this  was  not  done,  Mr.  Haynle,  one 
of  the  defendants,  testified  that  he  never 
said  anything  to  any  of  the  parties  about 
giving  the  lease  after  the  Comet  Oil  Com- 
pany Judgment  was  obtained,  and  "the  truth 
is  the  boom  died  out"  (referring  to  the  oil 
excitement  at  the  time  the  contract  was 
made).  The  trial  of  this  case  resulted  in 
an  instructed  verdict  in  favor  of  the  de- 
fendants in  error. 

The  following  statement  Is  taken  from 
the  brief  of  the  defendants  in  error: 

"During  the  trial  it  was  admitted  by  defend- 
ants (plaintiffs  in  error)  that  the  lands  owned 
by  S.  M.  Stovall,  J.  H.  Stensler,  Amel  Abel, 
Hubert  Taylor,  W.  E.  Canter,  and  A.  R.  Dagle, 
which  were  affected  by  said  written  agreemept 
of  date  March  10,  1911,  were  at  that  time  the 
homesteads  of  each  of  said  parties,  and  that  at 
that  time  each  of  said  parties  resided  on  their 
said  lands  as  their  homestead  with  their  fami- 
lies, and  were  still  doing  so  at  the  time  of  this 
trial,  and  none  of  their  wives  had  joined  them 
in  signing  said  written  iastrnment  •  of  date 
March  10,  1911.  And,  as  stated  on  page  7  of 
brief  for  plaintiffs  in  error,  they,  as  defmd- 
ants  in  the  trial  court,  did  pload  that  they  had 
expended  $500  in  procuring  cancellation  of  the 
Comet  Oil  Company  leases,  and  that,  in  the 
event  it  was  shown  that  part  of  the  land  In- 
volved was  the  homestead  or  separate  proper- 
ty of  any  of  the  wives  of  plaintiffs,  then  the  de- 
fendants prayed  for  recovery  of  the  value  of 
such  land,  alleging  that  value  to  be  $200  per 
acre,  or  a  total  of  $10,000,  but  such  pleas  they 
abandoned,  and  during  the  trial  made  no  proof 
whatever  in  any  attempt  to  support  such  plead- 
ing." 

[1]  Under  this  statement,  defendants  in 
error  advance  the  following  proposition: 

"A  portion  of  the  lands  affected  by  the  writ- 
ten agreement  of  date  March  10,  1011,  were  at 
that  time  the  homesteads  of  the  several  parties 
owning  such  lands  and  who  signed  such  docu- 
ment, and  their  wives  did  not  join  in  the  ex- 
ecution thereof.  Therefore  the  said  agreement 
as  to  those  lands  was  null  and  void,  and  clear- 
ly it  was  proper  for  the  trial  court  to  so  ad- 
judge and  decree." 

This  proposition  is  a  correct  statement  of 
the  law  on  the  facts  of  this  case.  As  the 
wives  of  the  plaintiffs  named  did  not  join 
in  the  execution  of  the  contract  of  date 
March  10,  1911,  and  as  this  contract  affected 
their  homestead,  It  was  void  as  to  them.  R. 
S.  arts.  1103,  1114,  U15;  Southern  Oil  Co. 
V.  Colquitt,  28  Tex.  Civ.  App.  292,  69  S.  W. 
1C9;  Staley  &  Barnsdall  v.  Derden,  57  Tex. 
Civ.  App.  142,  121  S.  W.  113C;  Texas  Co. 
V.  Daugherty,  107  Tex.  226,  176  S.  W.  717, 
L.  R.  A.  1917F,  989;  Benavldes  T.  Hunt,  79 
Tex.  383,  15  S.  W.  396;  Jones  v.  Goff,  (Si 
Tex.  248 ;  Dykes  v.  O'Connor,  83  Tex.  160,  IS  S. 


W.  480 ;  Dorlly  v.  Dorlty,  96  Tex.  217,  71  8. 
W.  950,  60  L.  R.  A.  941;  Ellis  v.  Bingham, 
160  S.  W.  003;  Blakeley  ▼.  Kanaman,  107 
Tex.  206,  175  S.  W.  674. 

W  The  following  questions  were  asked 
each  of  the  plaintiffs: 

"What  agreement,  if  any,  did  yon  have  with 
Mr.  Haynie  or  Mr.  Stephenson  about  their 
drilling,  or  undertaking  to  drill  wells  on  the 
tracts  that  arc  covered  by  these  several  leases 
you  were  to  fiiake?"  And:  "When  yon  made 
this  agreement,  had  you  been  promised  anything 
by.  Mr.  Stephenson  relative  to  When  he  would 
begin  drilling  a  well  on  some  one  or  more  of 
those  tracts  after  the  Comet  Oil  Company  leas- 
es were  released?" 

The  following  answer,  in  substance,  was 
given  by  each  of  the  plaintiffs  to  these  aoes- 

tions: 

"At  the  time  Mr.  Stephenson  came  down  there 
they  made  this  proposition,  to  wit,  that  if  we 
would  give  them  a  lease  upon  thk  land  they 
would  immediately  go  to  work  drilling,  put  down 
a  deep  well  there,  and  we  said,  'Well,  now,  we 
can't  do  that  from  the  fact  that  the  Comet  Oa 
Company  has  a  lease  on  this  land,'  and  they 
(the  defendants,  Mr.  Haynie  and  Mr.  Stephen- 
son, who  were  present)  agreed  if  we  would  give 
thrm  a  lease  they  would  put  down  a  wcU,  a 
deep  well  there  at  once,  and  when  we  told  them 
there  was  already  a  lease  on  the  land  they 
agreed  that  they  would,  if  we  wonld  execute  a 
tease  to  them,  go  to  work  and  secure  a  release 
from  the  Comet  Oil  Company,  and  we  agreed  to 
do  that,  and  we  agreed  to  begin  to  execute  a 
lease  within  5  days  after  they  had  obtained 
this  release  from  the  Comet  Oil  Company,  and 
they  (meaning  the  defendants)  were  to  begin 
drilling  immediately,  not  to  exceed  90  days  from 
that  date.  They  were  to  have  R  days  from  the 
date  of  the  release  of  the  Comet  Oil  Company's 
lease  to  have  as  execute  a  new  lease,  and  90 
days  from  that  time  within  which  to  begin 
drilling  a  well.  The  agreement  of  Mr.  Stephen- 
son for  the  defendants  to  so  drill  the  well  was 
the  sole  cause  of  us  (meaning  the  plaintiffs) 
signing  the  contract" 

These  questions  and  this  answer  were  dnly 
excepted  to  by  plaintiffs  in  error.  The  bill 
of  exceptions  shows  that  before  this  testi- 
mony was  offered  by  defendants  in  error, 
the  contract  of  date  March  10, 1911,  together 
with  the  form  of  lease  which  plaintiffs  agreed 
to  execute,  had  been  introduced  in  evidence. 
This  lease  to  be  executed  by  plaintiffs  ooo- 
tained  the  following  <dauae: 

"Said  socond  party  (meaning  the  first  partiea 
in  the  agreement)  further  agrees  to  begin  drill- 
ing a  well  in  the  vicinity  within  ninety  (90) 
days  from  date  and  to  begin  drilling  a  second 
well  upon  the  adjoining  lease  controlled  by 
them  within  ninety  (90)  days  from  the  comple- 
tion of  the  said  first  well,  and  to  begin  drilling 
a  new  well  upon  the  adjoining  properties  ev- 
ery ninety  (90)  days  thereafter  until  the  above 
laud  shall  have  been  drilled  upon  and  in  no 
event  shall  it  be  longer  than  one  year  from  the 
completion  of  the  first  well  drilled  in  the  vicinity 
by   the   said   first  party  or   his   assigns,   until 
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operationt  for  driUtng  a  wdl  vpon  this  partic- 
ular land  shall  have  begun,  and  In  the  event 
of  a  failore  to  do  so,  this  contract  can  be  de- 
«Iared  nnll  and  void  as  above  provided." 

Plaintiffs  in  error  made  the  following  ob- 
jections to  the  admission  of  this  testimony: 

'That  the  contract  above  net  forth  is  explicit 
in  its  terms  and  that  the  gronnd  of  objection 
to  the  evidence  was  that  the  proof  sought  to  be 
elicited  from  the  witness  was  an  attempt  to  vary 
the  terms  of  a  written  contract,  which  is  in  no 
wise  ambiguous,  aud  which  expressly  states 
the  terms  of  the  agreement  as  to  its  conditions 
subsequent  aud  aa  to  the  several  undertakings 
of  the  parties,  and  that  the  attempt  as  now  made 
by  this  testimony  is  not  to  show  a  different 
consideration,  bat  is  ao  attempt  to  show  an 
agreement  to  do  different  things  than  the  de- 
fendant in  this  case  agreed  to  do,  and  the  tes- 
timony is  further  inadmissible  because  it  at- 
tempts to  vary  the  terms  of  a  written  agree- 
ment by  parol  evidence,  and,  further,  that  there 
is  no  allegation  in  the  plaintifEa'  pleadings  of 
fraud,  accident,  or  mistake  as  to  the  several 
undertakings  of  the  parties." 

The  admission  of  this  testimony  is  tbe 
only  error  assigned  by  plaintiffs  In  error,  and 
under  this  assignment  they  advance  the  fol- 
lowing proposition: 

"While  a  different  amount  than  that  recited 
in  the  written  contract  may  be  proved  as  the 
consideration,  yet  when  the  consideration  is 
contractual,  or  when  the  consideration  is  a 
written  contract  between  the  parties  to  do  cer- 
tain things,  parol  evidence  is  inadmissible  to 
change  the  terms  of  such  contractual  considera- 
tion as  to  the  time  of  its  performance." 

OTiIs  Is  a  correct  legal  proposition,  but  Is 
not  the  law  of  this  case.  The  contract  which 
plaintiffs  seek  to  have  canceled  seta  out  the 
understanding  and  agreement  between  the 
parties.  The  terms  of  the  lease  contract  to 
be  executed  by  plaintiffs  are  fully  stated,  in 
fact  an  exact  copy  of  the  lease  contemplated 
In  the  contract,  dated  March  10,  1911,  la 
attached  to  this  contract  Plaintiffs  bound 
themselves  <m  the  conditions  set  out  in  this 
contract  to  execute  this  lease.  Plaintiffs 
In  error  obligated  themselves  to  secure  can- 
cellation -of  the  Comet  Oil  Company  leases. 
The  record  shows  that  they  did  this,  and 
when  this  had  been  done  by  them  they  were 
In  position  to  ask  for  a  specUlc  performance 
of  the  obligation  of  plaintiffs,  and  in  equity 
all  the  rights  granted  to  them  In  the  con- 
tract dated  March  10,  1911,  and  more  fully 
and  completely  set  out  In  the  exhibit  at- 
tached to  their  contract,  accrued  to  them. 
"Equity  regards  and  treats  that  as  done 
which  in  good  conscience  ought  to  be  done." 
Discussing  this  maxim  of  equity,  Pomeroy 
says: 

"Another  immediate  and  evident  consequence 
of  the  principle  is  the  equitable  property  creat- 
ed by  mere  agreements  to  purchase  and  sell 
lands.  If  the  contract  is  made  upon  an  actual 
valued   consideration   and   complies  in    all   re- 


spects with  the  reqnialtei  prescribed  by  equity, 
then,  as  soon  as  it  is  executed  and  delivered, 
the  vendee  acquires  an  equitable  estate  in  the 
land,  subject  simply  to  a  lien  in  favor  of  the 
seller  as  security  for  payment  of  price,  while 
the  vendor  becomes  equitable  owner  of  the  pur- 
chase money.  There  is  in  this  case,  as  in  the 
last,  an  equitable  conversion ;  the  vendee's  in- 
terest is  at  once  converted  into  real  property 
with  idl  its  features  and  incidents,  while  the 
vendor's  interest  is,  to  the  same  extent,  per- 
sonal estate."  Pomeroy's  Equity  Jurispru- 
dence, vol.  1,  p.  621,  S  372. 

Discussing,  this  maxim,  the  Supreme  Court 
of  Texas,  In  Parks  v.  O'Connor,  70  Tex.  377, 
8  S.  W.  104,  In  an  opinion  written  by  Judge 
Gaines,  says: 

"It  is  also  complaining  that  the  court  erred 
in  not  striking  out,  upon  defendant's  exception, 
so  much  of  the  petition  aa  sought  to  enforce  a 
lien  upon  the  property  therein  described.  This 
assignment  is  not  well  taken.  The  plaintiff 
averred  a  substantial  compliance  with  the  con- 
tract upon  his  part.  This  entitled  him  to  have 
it  enforced  according  to  its  terms  to  the  extent 
that  defendant  had  actually  received  cattle  un- 
der it.  A  written  agreement  to  give  a  mort- 
gage, with  which  the  party  entitled  thereto  . 
has  complied,  is  treated  in  equity  as  a  mort- 
gage, and  will  be  enforced  as  such  between  the 
parties  to  the  original  transaction." 

In  Schenk  v.  Wicks,  opinion  by  the  Su- 
preme Court  of  Utah,  23  Utah,  576,  65  Pac. 
732,  one  Albert  J.  White  contracted  in  writ- 
ing with  one  Shaw  to  convey  to  him,  for  the 
sum  of  $2,000.  then  paid  by  Shaw,  and  the 
further  sura  of  $3,000,  to  be  thereafter  paid, 
an  undivided  one-half  interest  in  fee  In  lot 
5,  block  9,  plat  F,  Salt  Lake  City.  Discuss- 
ing this  contract,  the  Supreme  Court  said: 

"Under  the  executory  agreement  of  October 
4,  1880,  Shaw,  the  vendee,  acquired  the  equita- 
ble title  to  said  premises,  and  the  vendor  ac- 
quired a  lien  on  the  equitable  interest  of  the 
vendee  for  the  payment  of  the  note" — citing 
Pomeroy's  Equity  Jurisprudence. 

In  Peay  v.  Selgler,  an  opinion  by  the  S»- 
preme  Court  of  South  Carolina,  48  S.  C.  609, 
26  S.  E.  890,  59  Am.  St.  Rep.  737,  one  Wal- 
ler contracted  to  sell  to  one  Jenkins  cer- 
tain lands.  In  a  suit  Involving  the  construc- 
tion of  this  contract,  the  court  said: 

"What  is  more  to  the  point,  when  Jenkins 
made  the  conti^ct  and  entered  into  possession, 
after  haying  made  the  cash  payment  required, 
the  relations  between  the  parties  became  that 
of  mortgagor  and  mortgagee,  and  in  equity 
Waller  had  a  lien  on  the  land  for  the  deferred 
pajTnents." 

[3]  The  decisions  dted  by  us  above.  In- 
volving the  homestead  question,  fully  sus- 
tain the  proposition  that  a  lease  to  prospect 
and  drill  for  oil,  such  as  the  plaintiffs  con- 
tracted to  execute  In  this  case,  involves  an 
interest  in  the  land,  and  Is  governed  by  the 
same  rules  as  conveyances  of  real  estate. 
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Hence,  when  the  district  court  of  Liberty 
county  canceled  the  Comet  Oil  Company 
leases,  plaintiffs  In  error  had  a  contract  as 
complete  between  them  and  defendants  In 
error'  as  If  there  had  been  a  formal  execu- 
tion of  the  same.  If  we  are  correct  in  this 
conclusion,  then  there  was  no"  reversible  error 
In  the  admission  of  the  testimony  complained 
of,  because  it  exactly  states  the  terms  of 
the  contract  as  written. 

Though  we  have  carefully  examined  all 
the  authorities  cited  by  plaintiffs  in  error, 
and  have  given  full  consideration  to  their 
able  brief,  we  are  not  able  to  find  any  error 
in  the  action  of  the  court. 

The  Judgment  of  the  trial  court  is  in  all 
things  affirmed.  > 


GA-WTHON  V.  CITY  OF  HOUSTON. 
(No.  462.) 

(Court  of  Civil  Appeals  of  Texas.     Beamnont. 

June   8,    1919.      Rehearing    Denied 

June  11,  1919.) 

1.  Evidence   <&s>31  —  Judicial  Notice  — 
CiTT  Charter. 

Courts  will  take  judicial  notice  of  the  pro- 
visions of  a  city  charter  granted  by  the  state 
Legislature. 

2.  MUITICIFAI,    COBPOKATIORS    4=>741(1)— IlT> 

jUBiEs— Notice  of  Olaim— Neoliqenoe  or 

Cm  CoMiassioNEB. 
That  plaintiff's  injury  was  due  to  negli- 
gence of  street  and  bridge  commiasioner  of  city, 
and  that  the  commissioner  had  actual  knowl- 
edge of  the  injury,  did  not  dispense  with  writ- 
ten notice,  under  Houston  City  Charter,  g  11, 
to  mayor  and  city  council,  stating  how  injuries 
occurred,  apparent  extent  thereof,  amount  of 
damages  sustained,  amount  for  which  claimant 
will  settle,  present  and  past  residence  of  claim- 
ant, and  names  and  addresses  of  witnesses ;  the 
purpose  of  notice  being  not  merely  to  notify 
dty  of  the  fact  of  the  injury,  but  to  give  city 
the  information  required  to  be  conveyed  by 
the  notice. 

S.  MuNiciFAi.  Corporations  $=>8  —  Ctrr 
Charter— Operation  as  Statutory  Law. 
Provisions  of  city  charter  specially  granted 
to  city  by  Legislature  have  the  spme  force  and 
effect  as  any  other  positive  statutory  law  of  the 
state . 

4.  Municipal   Corporations      «=»741(3)  — 
Personal  Inxuribs— Claim  for  Damaoes— 
Waiver. 
Notice  of  injury  to  mayor  and  <aty  council 
by  Houston  City  Charter,  §  11,  cannot  be  waiv- 
ed  by  street  and   bridge   commissioner,  or  by 
any  commissioner  or  number  of  commissioners 
or  member  of  city  council,  but,  if  subject  to 
waiver,  can  be  waived  only  by  the  city  coun- 
cil and  the  mayor  jointly. 


5.  Municipal  Corporations      *=»741{1)  — 
Personal  Injury  —  Notice  of  Claim  — 
Waiver. 
That  injured  party  was  invited  to  present 
claim  for  damages  to  city  council,  but  failed 
to  so  do  becnuse  of  inability  to  get  council  to- 
gether,  does  not  constitute  waiver  of  written 
notice  of  injnry  to  mayor  and  city  council  re- 
quired by  Houston  City  Charter,  (  11. 

Appeal  from  District  Court,  Harris  Coun- 
ty;   J.  D.  Harvey,  Judge. 

Action  by  J.  H.  Gawthon  against  the  City 
of  Houston.  From  }udgm«it  sustaining  gen- 
eral demurrer  to  plaintUTs  petition,  plaintiff 

appeals.    Affirmed. 

Rowe  &  Kay,  of  Houston,  for  appellant. 
W.  J.  Howard,  of  Houston,  for  appellee. 

HIGHTOWER,  a  J.  This  Is  an  appeal 
from  a  Judgment  of  one  of  the  district  courts 
of  Harris  county,  sustaining  a  general  de- 
murrer to  appellant's  petition;  appellant 
having  been  plaintiff  below. 

J.  H.  Cawthon,  the  appellant,  sued  the  city 
of  Houston,  a  municipal  corporation,  to  re- 
cover damages  for  personal  injuries  claimed 
by  appellant  to  have  been  sustained  by  biui 
In  consequence  of  negligence  on  the  part  of 
the  city  of  Houston,  and,  since  the  trial  court 
sustained  a  general  demurrer  to  his  petition, 
we  deem  It  best  to  here  let  bis  pleadings  be 
shown  in  fuIL 

Appellant's  petition,  omitting  the  formal 
commencement,  was  as  follows: 

"I.  That  heretofore,  to  wit,  on  the  13th  day 
of  June,  A.  D.  1916t  the  said  city  of  Houston, 
defendant  herein,  was  acting  under  and  by  vir- 
tue of  a  special  charter  granted  to  it  by  the 
Legislature  of  the  state  of  Texas,  and  was  op- 
erating under  what  is  known  as  the  commission 
form  of  government,  witlua  mayor  and  four 
commissioners  constituting  the  representative 
authority  of  the  said  defendant,  dty  of  Hous- 
ton. That  on  or  about  tlie  said  date  the  said 
defendant,  city  of  Houston,  owned  and  operated 
under  the  supervision  and  direction  of  one  Matt 
Drennan,  who  is  and  was  known  as  the  street 
and  bridge  commissioner,  a  certain  wagon  op- 
erated and  drawn  by  mules  for  the  purpose  of 
hauling  sand,  or  anything  else  that  the  said 
commissioner  or  representative  of  the  said  de- 
fendant, the  city  of  Houston,  desired  to  be 
hauled ;  and  that  on  or  about  the  said  date  the 
plaintiff  herein  was  hired  by  the  said  defend- 
ant, the  city  of  Houston,  acting  by  and  through 
its  said  street  and  bridge  commissioner,  as  a 
laborer  at  and  for  the  price  of  $2  per  day,  as 
a  helper  to  the  driver  of  one  of  the  teams  be- 
longing to  the  said  defendant,  the  dty  of  Hous- 
ton, which,  at  the  time  of  the  injury  to  the 
plaintiff  hereinafter  complained  of,  was  engaged 
in  the  hauling  of  sand  to  \»  used  by  the  de- 
fendant, the  city  of  Houston,  and  by  said  means, 
as  said  sand  was  needed,  was  distributed  to,  in, 
and  throughout  different  portions  of  the  said 
city  of  Houston. 


As»For  other  cases  see  same  topic  and  KBY-MUMBBIR  Id  all  Key-Numbered  Digests  and  Indexes 
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"II.  Tbat  on  or  abont  the  date  hceoinbefore 
mentioned  the  plaintiff,  while  in  the  employ 
of  the  defendant,  the  city  of  Houston,  as  afore- 
said, and  while  working  in  the  capacity  afore- 
said, under  the  immediate  direction  and  control 
of  a  superintendent,  one  William  Williams,  who 
was  in  turn  acting  under  the  direction  and  aa< 
thority  of  the  said  Matt  Drennan,  commissioner 
as  aforesaid,  was  directed  to  go  with  the  driver 
of  one  of  said  wagons  and  teams,  which  said 
driver  was  also  in  tbe  employ  of  the  defend- 
ant, the  city  of  Houston,  by  and  through  its 
duly  authorized  commissioner  and  representa- 
tive, to  the  city  stables  and  barnyard  of  the 
defendant,  the  city  of  Houston,  which  said 
stables  or  barnyard  were  located  and  situated 
by  and  on  Buffalo  bayou,  near  the  Sabine 
bridge,  and  within  the  corporate  limits  of  the 
defendant,  the  city  <rf  Houston,  where  sand  was 
being  taken  out  of  a  sand  bank,  located  as  afore- 
said, owned  and  operated  by  the  defendant,  the 
city  of  Houston,  as  afores^,  to  diflCerent  por- 
tions of  the  said  city  of  Houston  by  tbe_  means 
aforesaid;  and  the  said  sand  was  required  by 
the  defendant,  the  city  of  Houston,  its  agents, 
and  representatives,  to  be  excavated  from  said 
sand  bank  and  placed  in  a  sand  pit  to  be 
shoveled  therefrom  into  said  wagons,  which 
work  the  plaintiff  was  employed  to  do,  and 
which  he  proceeded  to  do  on  said  date  of  the  in- 
'  juries  inflicted  upon  him;  and  at  the  place 
of  excavation  where  this  plaintiff  was  required 
and  directed  by  those  in  authority  from  the 
defendant  to  take  sand  from  said  sand  pit  near 
said  sand  bank,  and  to  load  the  same  intd  his 
wagon  for  the  purpose  aforesaid,  and  at  said 
time  said  sand  bank  at  point  from  which  the 
sand  was  so  taken  was  a  sand  pit  by  a  per- 
pendicular wall  of  sand  some  8  or  10  feet  high ; 
and  in  order  to  load  the  said  wagon  with  said 
■and  the  plaintiff  was  required  and  directed, 
as  aforesaid,  to  drive  his  wagon  into  the  pit 
near  said  bank  of  sand,  in  order  for  the  plain- 
tiff t?  be  able  to  readi  and  place  said  sand  in 
his  wagon  as  it  was  sboTded  from  said  sand 
pit  near  said  embankment. 

"III.  That  on  the  date  hereinbefore  mention- 
ed, and  while  is  the  discharge  of  his  duty  as 
reqtdred  and  directed  in  the  loading  of  sand 
into  his  wagon,  as  aforesaid,  said  embankment, 
or  a  large  portion  thereof,  consisting  of  about 
6  square  yards  of  sand,  weighing  over  3,000 
pounds,  suddenly  caved  In  upon  the  plaintiff, 
knocking  him  down  and  breaking  his  right  leg 
in  two  placeS'  below  the  knee,  and  injuring  and 
spraining  his  left  hip,  and  mashing  and  sprain- 
ing his  right  foot  and  ankle;  and  the  plain- 
tiff was  by  reason  of  said  sudden  cave-in  of 
said  sand  embankment  caught  thereby  and 
covered  with  sand  to  such  an  extent  that  ho 
had  to  be,  by  others  present  at  the  time,  dug 
out  of  the  sand  so  caved  in,  in  order  to  save 
his  life,  and  that  said  injury  aforesaid  caused 
plaintiff  great  physical  pain  and  suffering  for 
a  long  period  of  time,  and  from  the  results  of 
which  the  plaintiff  is  still  suffering;  and  that 
the  character  of  the  Injuries  sustained  by  the 
plaintiff  by  reason  of  said  sudden  cave-in  as 
aforesaid  are  such  that  he  will  be  a  cripple 
for  an  indeanite  length  of  time,  if  not  tor  life, 
and  that  he  is  now,  and  he  wQl  b«  for  an  in- 
definite length  of  time,  unable  to  perform  any 
manual  labor,  or  such  labor  aa  be  was  accua- 


tomed  to  performing  prior  to  th*  time  of  re- 
ceiving said  injuries,  as  aforesaid.  That  by 
reason  of  the  breaking  of  his  right  leg  as  afore- 
said, one  of  which  breaks  was  at  point  in 
close  proximity  to  the  ankle,  and  at  the  point 
of  said  lower  break,  the  leg,  by  reason  of  said 
injury,  became  much  swollen  and  very  pain- 
ful in  and  about  said  right  ankle  joint,  and 
that  said  condition  will  last  an.  indefinite  time, 
if  not  during  the  natural  life  of  this  plaintiff. 

"IV.  That  the  dangerous  condition  of  said 
sand  bank  was  unknown  to  this  plaintiff,  as 
be  had  been  employed  to  do  that  character  of 
work  but  a  very  short  time  before  receiving 
said  injuries  as  aforesaid,  and  said  dangerous 
condition  of  said  sand  bank  was  not  open  to 
the  observation  of  this  plaintiff;  but  the  dan- 
gerous condition  of  said  embankment  of  sand 
was  well  known  to  the  defendant,  the  city  of 
Houston,  by  and  through  its  duly  authorized 
commissioner,  representative,  and  superintend- 
ent, and  the  same  was  at  the  time  of  said  caving 
in  of  said  sand  embankment,  'and  had  before 
been,  open  to  the  observation  of  the  defendant, 
the  city  of  Houston,  by  and  tlirough  its  com- 
missioner or  representative  and  superintendent 
aforesaid,  and  was  and  had  been  before  said 
time  well  known  aa  to  the  dangerous  condition 
of  said  sand  embankment,  and  that  with  said 
knowledge  the  said  commissioner,  representative, 
and  superintendent  negligently  failed  to  give 
him  notice  of  such  dangerous  condition  of  said 
sand  bank,  and  failed  to  give  the  plaintiff  any 
warning  of  the  said  dangerous  condition  there- 
of, to  the  plaintifTs  great  loss  and  financial  dam- 
age as  aforesaid. 

"V.  That  by  reason  of  said  injuries  to  the 
plaintiff,  the  direct  and  proximate  canse  of  all 
of  which  was  the  gross  and  inexcusable  negli- 
gence of  the  defendant,  the  city  of  Houston,  in 
conducting  and  overseeing  the  operation  in  the 
work  which  the  plaintiff  was  engaged  at  the 
time  <fl  receiving  said  injuries,  he  was  sent  to 
a  hospital— Baptist  Sanitarium— and  becavse 
of  said  injuries  the  plaintiff  was  ccnnpelled  to 
remain  in  said  hospital  for  six  weeks,  and 
during  the  said  time  the  plaintiff  was  con- 
stantly under  the  care  and  attention  of  a  physi- 
cian, and  while  in  aaid  hospital  he  spU  up 
blood  for  four  days  as  a  result  of  the  injuries 
inflicted  upon  him  as  aforesaid,  and  plaintiff 
was  sore  all  over  for  ten  days  after  the  in- 
fliction of  said  injuries,  and  as  a  result  there- 
of, and  the  plaintiff  lost,  because  of  the  in- 
fliction of  said  injuries  upon  him,  two  months' 
time ;  and  since  said  period  of  time  and  the  time 
of  the  filing  of  ^s  petition  plaintiff,  aa  a 
consequence  of  said  injuries,  in  order  to  get 
about,  is  required  to  use  crutches,  which  con- 
dition is  the  result  of  the  brealcing  of  his  right 
leg  in  two  places  below  the  knee  as  aforesaid, 
and  because  of  the  mashing  and  spraining  of 
the  right  foot  and  ankle  and  the  swelling  and 
pain  incident  thereto,  and  because  thereof  the 
plaintiff  is  and  has  been  unable  to  place  said 
right  foot  to  the  ground  or  place  any  of  the 
weight  of  his  body  thereon;  and  this  plaintiff 
is  informed,  and  beam  such  information  alleges, 
has  good  reason  to  believe,  and  he  does  believe, 
that  said  impaired  condition  of  his  right  leg, 
ankle,  and  foot  will  probably  continue  during 
the  remainder  of  hia  life,  and,  in  any  event, 
will  and  has  lessened  his  physical  capacity  to 
earn  a  livelihood,  at  least  twio-thirds  of  what 
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it  was  prior  to  the  recdving  of  said  Injariea 

as  hereinbefore  alleged. 

"VI.  That  at  the  time  of  the  infliction  of  the 
Injuries  to  plaintiff  he  was  46  years  of  age, 
was  healthy,  physically  active,  and  strong,  and 
was  earning  at  said  time,  and  would  have  but 
for  the  said  injuries  inflicted  upon  him  as  afore- 
said been  able  to  earn,  the  sum  of  $2  per  day 
for  performing  the  work  be  was  then  employed 
by  die  defendant,  the  city  of  Houston,  to  do, 
to  wit,  as  a  teamster's  helper,  or  like  employ- 
ment ;  and  that  by  reason  of  said  injuries,  caus- 
ed as  aforesaid,  and  resulting  from  the  negli- 
gence and  want  of  the  exercise  of  ordinary  care 
on  the  part  of  the  defendant,  the  city  of  Hous- 
ton, acting  through  its  commissioner,  represen- 
tative, and  superintendent  as  aforesaid,  be  was 
and  has  been  rendered  totally  unable  to  per- 
form any  work  for  a  term  of  two  months,  and 
the  plaintiff  is  now  by  reason  of  his  said  physi- 
cal condition  unable  to,  and  will  never  be  able 
to,  earn  in  money  more  than  one-third  of  what 
he  had  previously  been  able  to  earn,  during 
the  remainder  of  his  life,  to  his  great  financial 
damage. 

"VII.  Plaintiff  further  alleges  that  during  the 
time  he  was  confined  to  the  hospital  as  afore- 
said he  suffered  great  physical  pain  and  mental 
anguish,  caused  by  the  breaking  of  his  right  leg 
as  aforesaid,  and  because  of  the  fact  that  the 
bones  of  said  leg  were  not  only  broken  but 
splintered,  and  portions  thereof  protruded 
through  Uie  flesh,  and  by  reason  thereof  said 
injuries  took  a  long  time  to  heal  and  place  said 
leg  in  a  condition  whereby  he  could  get  about; 
and  the  plaintiff  says  that  said  great  physical 
pain,  sickness,  and  weakness  incident  thereto 
had  and  has  had  the  effect  of  depleting  his  nerv- 
ous system,  and  has  greatly  lessened  his  vitali- 
ty, thereby  tending  to  shorten  his  natural  life, 
all  of  which  was  caused  by  the  infliction  of  the 
injuries  upon  him  in  the  manner  and  at  the 
time  aforesaid,  to  his  great  finandal  damftge. 

"VIII.  Plaintiff  alleges  that  but  for  said  in- 
juries inflicted  upon  him  as  aforesaid,  and  caus- 
ed by  the  negligence  or  want  of  the  nxercisc  of 
ordinary  care  upon  the  part  of  the  defendant, 
the  city  of  Honston,  its  commissioner,  represen- 
tative, and  superintendent  as  aforesaid,  he 
would  at  the  present  time  be  able  to  earn  in 
wages  such  an  amount  as  he  had  previously 
earned  in  money  as  aforesaid;  but  that  be- 
cause and  Dy  reason  of  said  injuries  he  will 
not  be  able  to  earn  in  the  future  more  than 
one-third  of  the  money  that  he  had  prior  to 
receiving  said  injuries  been  able  and  accus- 
tomed to  earning,  all  to  his  great  financial  dam- 
age. 

"IX.  Plaintiff  alleges  that  on  account  and  be- 
cause of  said  physical  pain  and  suffering  re- 
sulting from  the  Infliction  of  said  injuries  upon 
him,  and  because  of  his  lessened  capacity  to 
earn  a  livelihood  caused  thereby,  and  because 
of  the  mental  distress  and  anguish  incident 
thereto  and  caused  thereby,  he  has  been  dam- 
aged in  the  sum  of  $15,000  as  actual  damages, 
for  which  the  defendant  thereby  became  liable. 

"X.  The  plaintiff  further  alleges  that  the  in- 
juries inflicted  upon  him,  as  aforesaid,  and  in 
the  manner  and  at  the  time  aforesaid,  and  the 
consequent  results  thereof,  were  caused  wholly 
by  the  negligence  of  the  defendant,  the  city  of 
Houston,  its  agents,  servants,  employes,  and  rep- 
resentative in  charge  of  and  superintending  the 


work  in  which  tiie  plalntiil  was  engaced  at  the 

time  of  the  infliction  of  said  injuries  upon  him, 
in  failing  to  warn  the  plaintiff  of  the  dangcroiM 
condition  of  said  sand  bank,  although  at  said 
time  they  knew  its  condition,  or  by  the  exer- 
cise of  ordinary  care  could  have  known  of  its 
condition,  and  it  thereby  became  the  duty  of  the 
defendant,  the  city  of  Houston,  and  those  it 
had  in  charge  over  the  said  work,  to  give  infor- 
matiou  to  the  plaintiff  .of  the  said  dangerous 
condition  of  said  sand  bank,  and  to  give  him 
warning  thereof,  so  that  he  being  so  warned 
might  be  able  to  protect  himself  therefrom; 
and  the  plaintiff  alleges  that  the  failure  on  the 
part  of  the  said  defendant,  the  city  of  Houston, 
acting  through  its  commissioner  and  representa- 
tive or  superintendent  in  immediate  diarge  of 
the  work  in  which  the  plaintiff  was  so  engaged 
at  the  time,  to  so  inform  and  warn  him  of  the 
dangerous  position  in  wUdi  they  had  placed 
this  plaintiff  in  order  to  perform  the  work  afore- 
said, and  all  of  which  negligent  acts  and  omis- 
sions and  failure  to  exercise  ordinary  care  on 
the  part  of  the  defendant,  the  city  of  Houston, 
as  aforesaid,  and  in  the  manner  aforesaid,  were 
the  direct  and  proximate  cause  of  the  infliction 
of  .said  injuries  upon  the  plaintiff  as  aforesaid, 
to  the  plaintiff's  great  financial  damage  in  the 
sum  of  fl5,000,  as  exemplary  damages,  all  of 
which  the  defendant,  by  reason  of  its  willful 
and  wrongful  conduct  and  injuries  to  plaintiff, 
became  liable  to  pay." 

The  appellee,  city  of  Houston,  Interposed 
the  following  demurrers  to  appellant's  pe- 
tition: 

"I.  Now  come  the  defendants  and  with  leave 
of  court  file  this,  their  first  amended  original 
answer,  and  as  in  their  original  answer  demur  to 
plaintiff's  petition  that  the  same  shows  no  cause 
of  action  against  them,  and  of  tiiis  they  prays 
judgment. 

"II.  For  further  demurrer  these  defendants 
would  show  that  by  the  provisions  of  section 
11,  art.  9,  of  the  city  charter  of  the  «it7  of 
Honston,  it  is  provided  that  as  a  condition  pre- 
cedent to  liability  notice  of  daim  for  damages 
shall  be  given  the  city  as  therein  provided,  and 
plaintiff's  petition  wholly  fails  to  show  any  sacb 
notice  was  given." 

Appellee  also,  in  its  answer,  spedally 
pleaded  the  provisions  of  section  11,  art.  9, 
of  the  city  charter  off  the  city  of  Houston, 
and  alleged  failure  on  the  part  of  appellant 
to  comply  therewith,  and  denied  any  liabil- 
Ity  to  him  in  consequence  of  sudi  failure. 

Thereafter,  in  answer  to  such  demurrers 
and  plea  on  the  part  of  aiq;>el1ee,  appellant, 
by  supplemental  petition,  pleaded  as  follows: 

"I.  That  the  provisions  of  the  dty  charter 
of  the  city  of  Honston  pleaded  by  the  defend- 
ant in  paragraph  II  of  its  said  answer  bare  no 
application  to  an  injury  such  as  sustained  by 
the  plaintiff,  wherein  the  acts  of  the  defendant 
were  the  direct  and  proximate  cause  of  said 
injury,  as  set  forth  by  plaintiff  in  his  original 
petition. 

"II.  That  tiie  provisions  of  the  city  charter 
of  the  city  of  Houston  pleaded  by  the  defend- 
ant in  paragraphs  I,  II,  and  III  of  said  an- 
swer were  waived  as  a  condition  precedent  or 
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a  prereqnlttte  to  tke  fletendant's  liability  in,  this 
eaiiae,  beeanae  tbe  defendant,  actioc  by  ita  au- 
thorised agents  and  one  of  ita  <M>miDis8ioner8, 
Matt  Drennan,  sbortl/  after  the  plaintiff  had 
sustained  the  injuries  complained  of  in  his  orig- 
inal petition,  and  within  90  days  after  said  in- 
juries were  inflicted,  knowing  and  being  fullj 
advised  as  to  the  cause,  nature,  and  extent  of 
the  plaintiff's  injuries,  yisited  the  plaintiff  for 
the  purpose  of  offering,  and  did  offer  to  the 
plaintiff,  a  written  instrument  for  the  plaintiff 
to  sign,  which  pajier  related  to  tbe  injuries  of 
plaintiff  and  compensation  in  money  to  plaintiff 
by  reason  thereof,  with  authority  from  the 
mayor  and  commissionera  go  to  do;  and  also 
said  commissioners  invited  plaintiff  to  appear 
tefore  the  commissioners  while  in  session  with 
a  view  of  adjusting  and  settling  for  a  consid- 
eration said  injuries,  and  which  the  plaintiff 
attempted  to  do,  but  was  unable  to  get  said  com- 
missioners together  at  tbe  time  agreed  ^npon, 
although  the  said  mayor  and  commiasioiRrs,  at 
yarious  and  snjidry  times,  agreed  to  take  up  the 
plaintiff's  claim  and  see  what  oould  be  done  for 
him,  all  of  which  was  within  90  days  from  the 
infliction  of  said  injuries,  and  then  and  thereby 
the  defendant  waived  said  notice,  and  became 
estopped  from  the  operation  thereof  in  ita  fa- 
vor. 

"in.  Plaintiff  further  pleading  herein  says 
that  defendants  are  estopped  from  now  here 
pleading  the  said  charter  provlaion  requiring 
the  plaintiff  to  give  tbe  said  90  days'  notice  of 
his  claim  tor  injuries,  as  alleged  by  him.  (1) 
By  reason  of  the  facts  alleged  in  his  petition. 
(2)  By  reason  of  the  foregoing  facts  herein  al- 
leged. (3)  This  plaintiff  here  and  now  alleges 
that  said  defendant's  officers,  knowing  of  plain- 
tiff's injury  as  alleged,  and  knowing  his  igno- 
rance of  said  charter  provision,  through  its  of- 
ficers, Matt  Drennan,  one  of  its  commissioners, 
and  other  officers  and  agents  of  the  defendant, 
city  of  Houston,  fraudulently  put  the  plaintiff 
off  from  time  to  time,  leading  him  to  believe 
that  they  would  compensate  him  for  the  injury 
sustained  by  him,  until  said  90  days  had  ex- 
pired from  the  date  of  said  injury,  and  by  rea- 
son of  which  said  facts  the  said  defendant,  city 
of  Houston,  and  its  officers,  defendants  herein, 
arc  now  here  estopped  from  pleading  said  char- 
ter provision  or  now  claiming  any  benefit  or 
right  thereunder." 

TTpon  presentation  of  tbe  pleadings  thus 
Interposed  by  the  parties,  appellee's  general 
demurrer  was  sustained,  and  appellant  fall- 
ing to  amend,  his  suit  was  ordered  dismiss- 
ed, from  which  order  he  has  properly  prose- 
cuted his  appeal  to  this  court. 

The  first  and  seventh  assignments  of  er- 
ror raise  practically  the  same  question,  and 
are  submitted  together,  they  being  as  fol- 
lows: 

First  Assignment:  "The  court  erred  in  sus- 
taining the  defendant's  general  demurrer  to 
plaintiff's  petition,  and  in  holding  thereby  that 
it  was  necessary,  as  a  prerequisite  to  a  recov- 
ery by  the  plaintiff,  that  the  90  days'  notice 
pleaded  by  said  demurrer  be  given  said  defend- 
ant of  said  plaintiff's  cause  of  action  after  his 
injury;  because  it  appears  from  the  allegations 
ia  idalntiff's  pctitiom,  and  a»  admitted  by  the 


defendant's  demurrer,  tbat  aaid  defendant  was 
individually  doing  the  work  of  hauling  sand 
from  defendant's  own  sand  bank,  in  which  ca- 
pacity the  plaintiff,  as  an  employi  of  defendant, 
was  injured  at  the  time  and  in  the  manner  com- 
plained of,  and  that  therefore  said  provision  of 
the  charter  of  said  city  of  Houston  pleaded  by 
the  defendant  does  not  apply." 

Seventh  Assignment :  "The  court  erred  in  sus- 
taining defendant's  general  demurrer  to  the 
plaintiff's  petition,  and  in  therdiy  holding  and 
finding,  as  a  matter  of  law,  that  notwithstanding 
the  fact  that  the  defendant  was  individually 
(and  not  by  contract)  doing  the  work  in  which 
the  plaintiff,  its  onployi,  was  injured  through 
its  negligence,  and  notwithstanding  the  fact  that 
defendant  Icnew  and  was  apprised  at  tbe  timo 
of  the  injury,  and  long  before  90  days  there- 
after, of  the  plaintiff's  injury,  and  had  notice 
required  by  the  charter  of  said  dty  of  Hooiston, 
pleaded  by  tke  defendant's  demurrer,  in  effect, 
that  the  plaintiff  could  not  recover  on  account 
of  not  having  pleaded  the  said  90  days'  notice, 
and  said  dty  of  Houston  and  its  officers  having 
full  knowledge  within  said  time  of  the  time, 
place,  manner,  and  extent  of  the  plaintiff's  in- 
jury, that  therefore  said  notice  was  not  neces* 
sary  (a)  because  when  defendant,  a  municipal 
corporation,  was  individually  doing  the  work  In 
which  the  plaintiff,  its  employ6,  was  Injured, 
and  knowing  of  the  time,  place,  manner,  and 
extent  of  said  injury,  the  said  notice  was  not 
necessary ;  and  (b)  defendant,  city  of  Houston, 
though  a  n^unicipal  corporation  acting  under  a 
special  charter,  'owning  and  operating  a  sand 
bank,  in  the  operation  of  which  plaintiff,  its 
employ^,  was  injured  through  the  negligence  of 
defendant,  white  in  the  operation  of  same,  the 
defendant,  city  of  Houston,  thereby  became  lia- 
ble to  the  plaintiff  in  the  same  manner  and  to 
the  same  extent  as  any  private  corporation 
would  have  been  liable  under  like  circnm- 
stances." 

The  foregoing  assignments  are  submitted 
by  appellant  as  propositions  within  them- 
o^ves.  They  are  followed  by  the  following 
lnd^)«iLdent  proposition: 

"The  purpose  of  the  provision  of  the  char- 
ter pleaded  by  defendant's  demurrer  was  to 
give  notice  of  the  time,  place,  manner,  and  ex- 
tent of  any  injury  where  the  city  might  be  lia- 
ble; but  when  the  city  itself,  through  its  offi- 
cers, perpetrates  the  wrong  complained  of  in 
individually  doing  the  work  of  which  the  injury 
negligently  caused  by  the  city  itself  is  the  out- 
growth, and  already  knows  of  the  time,  place, 
manner,  and  extent  of  the  injury,  the  said  no- 
tice becomes  unnecessary  and  does  not  apply,  as 
is  held  by  the  Supreme  Court  of  this  state." 

The  chaffer  provitAoa  of  the  city  of  Hous- 
ton interposed  by  appellant's  demurrer  as  a 
defense  to  appellee's  action  is  contained  in 
section  11,  art  9,  of  the  charter,  ana  reads 
as  follows: 

"Sec.  11.  Before  the  city  of  Houston  shall 
be  liable  for  damages  for  personal  injuries  of 
any  kind,  or  for  injuries  to  or  destruction  of 
property  of  any  kind,  the  person  injured,  or 
the  owner  of  the  property  injured  or  destroyed, 
.or  some  one  in  Us  behalf,  shall  give  the  mayor 
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and  city  coun(iil  notice  in  writing  of  snch  injury 
or  destruction,  duly  verified,  witliin  ninety  days 
after  tlie  same  has  been  sustained,  stating  in 
such  written  notice  when,  where,  and  how  the 
injury  or  destruction  occurred,  and  the  appar- 
ent extent  thereof,  the  amount  of  damages  sus- 
tained, the  amount  for  which  claimant  wili  set- 
tle, the  actual  residence  of  the  claimant  by 
street  and  number  at  the  date  tbe  claim  is 
presented,  and  the  actual  residence  of  such 
claimant  for  six  months  immediately  preceding 
the  occurrence  of  such  injuries  or  destruction, 
and  the  names  and  addresses  of  tbe  witnesses 
upon  whom  he  relies  to  establish  his  claim,  and 
a  failure  to  so  notify  the  mayor  and  city  coun- 
dl  within  the  time  and  manner  specified  herein 
shall  exonerate,  excuse,  and  exempt  the  city 
from  any  liability  whatsoever.    •    •    • " 

[1]  The  charter  of  tbe  city  of  Houston,  of 
which  the  section  jast- quoted  la  a  part,  Is 
a  special  one  granted  by  the  Legislature  of 
this  state,  and  the  courts  of  the  state  are 
required  to  take  judicial  notice  of  Its  pro- 
Tlslons. 

It  will  be  observed  from  appellee's  peti- 
tion, above  quoted,  that  he  did  not  plead  the 
giving  of  the  90  days'  notice  required  by  sec- 
tion 11  of  the  diarter  as  a  prerequisite  to 
bis  right  to  a  recovery,  but  bis  contention  on 
that  point,  substantially,  is  this:  (1)  That  the 
city  of  Houston,  at  the  time  of  his  injury, 
having  been  engaged  in  doing  the  work  of 
taking  sand  from  Its  own  sand  pit  by  its 
own  employes,  and  not  by  contract,  must  be 
held  to  have  known  of  the  injuries  sustained 
by  him  as  an  employ^  In  such  work,  and  that 
therefore  the  90  days'  notice  required  by  the 
ctiarter  provision  was  unnecessary;  and  (2) 
that  If  such  90  days'  notice  is  a  requirement 
and  condition  precedent  to  tbe  bringing  of  a 
suit  for  damages  against  tbe  municipal  cor- 
poration, as  to  the  work  being  done  by  ap- 
pellee for  the  city,  wherein  it  was  the  owner 
of  and  engaged  In  operating  the  said  bank 
in  such  proprietary  or  private  capacity,  it 
in  law  Is,  and  should  be  treated  and  consid- 
ered as,  an  individual  or  private  corporation, 
and  as  such  it  had  the  right  to  and  did 
waive,  by  its  acts  and  conduct  of  its  officers 
and  agents,  as  pleaded  in  appellant's  supple- 
mental petition,  the  giving  of  the  90  days' 
notice  required  by  the  charter. 

In  support  of  his  contention  that  the 
charter  provision  just  mentioned  with  refer- 
ence to  notice  had  no  application  to  the 
cause  of  action  asserted  by  him,  and  that  it 
was  unnecessary  to  give  the  written  notice 
required  by  section  11,  as  above  quoted,  in  or- 
der to  fix  liability  against  appellee,  appellant 
has  cited  perhaps  as  many  as  a  dozen  cases 
showing  decisions  by  the  appellate  courts  of 
this  state  which  he  claims  clearly  sustain 
him,  the  first  among  them  being  that  of  tbe 
City  of  Houston  v.  Isaacs,  68  Tex.  116,  3 
S.  W.  603. 

It  will  be  seen  from  section  11  of  tbe 
charter  of  the  city  of  Houston  just  quoted 
that  as  a  condition  precedent  to  liability  on 


the  part  of  the  dty  for  an  tojary  of  the 
character  here  asserted  a  written  notice  to 
the  mayor  and  dty  council  of  the  dty  of 
Houston  by  the  daimant,  showing  several 
things,  shall  be  made,  and  that  such  notice 
shall  be  given  within  90  days  after  the  time 
the  claimed  Injury  was  sustained.  It  is  re- 
quired that  the  mayor  and  dty  council 
shall  be  given  notice  (1)  of  the  daimed  in- 
jury; (2)  where  and  how  it  occurred;  (3) 
the  apparent  extent  thereof;  (4)  the  amount 
of  damage  sustained;  (5)  tbe  amount  for 
which  claimant  will  settle;  (6)  the  actual 
residence  of  the  claimant  by  street  and  num- 
ber at  the  date  the  daim  is  presented;  (7) 
the  actual  residence  of  such  claimant  for 
six  months  Immediately  preceding  the  oc- 
currence of  such  injury;  and  (6)  the  names 
and  addresses  of  the  witnesses  upon  whom 
the  cmimant  relies  to  establish  his  claim. 

[2, 3]  It  dearly  appears  from  this  provi- 
sion of  the  diarter  that  the  giving  of  the  no- 
tice In  writing  of  these  several  things  to  the 
mayor  and  dty  coundl  of  the  dty  of  Hous- 
ton is  made  a  condition  precedent  to  a  right 
of  recovery  by  any  one  injured,  for  which  in- 
jury tbe  dty  is  daimed  to  be  Uable>  and  that 
a  failure  to  so  notify  tbe  mayor  and  dty 
council  within  the  prescribed  time  shall  ex- 
empt the  dty  from  any  liability  wiiatsoever 
to  any  such  claimant.  Thus  it  will  be  seen 
that  there  is  something  more  of  which  the 
mayor  and  the  city  coundl  must  be  given 
notice  than  the  mere  fact  of  Injury  claimed 
to  have  been  sustained,  and  the  cause  of  in- 
jury and  all  of  these  things  required  by  the 
notice  to  be  given  are  important  matters  of 
information  to  the  dty  where  claims  for  In- 
juries might  be  asserted  against  It  This 
provision  of  the  charter,  having  been  spe- 
dally  granted  by  the  Legislature  to  the  dty, 
must  be  held  to  have  the  same  force  and 
effect  as  any  other  positive  statutory  law  of 
the  state. 

As  we  construe  appellant's  iwtltlon  with 
reference  to  his  allegations  of  negligence,  his 
contention  Is  that  the  sand  bank  at  which 
he  was  injured  was  In  a  dangerous  condi- 
tion and  liable  to  fall  upon  any  one  working 
as  he  was,  of  wlilch  condition  he  had  do 
knowledge  or  means  of  knowledge,  but  that 
this  condition  of  the  sand  bank  was  known 
to  one  Matt  Drennan,  who  at  that  time  was 
the  street  and  bridge  commissioner  of  the 
dty  of  Houston,  and  that  Drennan,  having 
such  knowledge,  ought  to  have  Informed  and 
warned  appellant  of  the  danger  that  he 
would  encounter  in  taking  the  sand  from  the 
bank  as  be  was  doing  on  the  occasion  in  ques- 
tion, and  that  Drennan's  failure  to  do  so 
was  negligence  on  his  part,  and  being  the 
agent  or  representative  of  the  dty  In  super- 
vising the  work  of  taking  the  sand  from  the 
pit,  his  (Drennan's)  negligence  was  charge- 
able to  tbe  dty,  and  that  the  city,  through 
Drennan,  had  knowledge  also  of  tbe  danger- 
ous condition  of  tbe  aand  banlc,  and  that  any 
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knowledge  to  Drennan,  under  the 
stances,  was  knowledge  to  tbe  dty  of  Hous- 
ton, and  that  any  negligence  on  the  part  of 
Drennan,  under  the  circumstances,  was  the 
negligence  of  tbe  city  of  Houston,  simply  be- 
cause, as  claimed  by  appellant,  the  city  was 
doing  tMs  work  through  Its  own  employes 
and  not  by  contract,  and  that  since  Drennan 
knew  that  appellant  was  injured  and  how 
his  Injury  was  caused,  it  was  unnecessary 
to  give  the  city  further  notice  of  any  char- 
acter in  order  to  fix  liability  for  the  injury 
sustained  by  appellant 

It  win  be  noted  that  the  requirement  of 
the  charter  Is,  not  that  notice  of  such  an  In- 
Jury  shall  be  given  to  the  street  and  bridge 
commissioner  of  the  dty,  or  any  other  serv- 
ant or  agent  of  the  city,  but  tliat  such  notice 
as  to  everything  mentioned  shall  be  given  to 
the  mayor  and  city  council  of  the  city  of 
Houston.  No  such  notice  was  pleaded,  as 
will  be  seen  from  tbe  petition  above,  and 
the  question  Is,  Did  the  petition,  in  failing 
to  allege  the  notice  prescribed  by  section  11 
above,  state  a  cause  of  action  against  ap- 
pellee? 

Now  it  Is  the  contention  of  appellant  that 
the  case  of  City  of  Houston  v.  Isaacs,  supra, 
clearly  is  authority  for  the  contention  that, 
under  the  facts  as  disclosed  in  his  petition, 
the  provision  with  reference  to  notice  con- 
tained In  section  11  of  tbe  charter  had  no 
application,  and  that  no  such  notice  as  there 
specified  was  required  as  a  condition  pre- 
cedent to  liability  against  the  city.  We 
shall  not  attempt  to  discuss  tlte  case  of  City 
of  Houston  V.  Isaacs,  but  it  will  be  appar- 
ent, upon  examination  of  the  opinion  in  that 
case,  that  It  Is  not  authority  in  support  of 
appellant's  contention  here,  and  also  that 
the  other  cases  cited  by  appellant,  most  of 
which  follow  and  approve  Caty  of  Houston 
V.  Isaacs,  as  we  understand  them,  cannot  be 
considered  as  authorities  in  support  of  his 
contention  in  this  case.  On  the  contrary, 
we  have  concluded  that  the  cases  dted  by 
appellee,  to  wit,  Parsons  v.  City  of  Ft. 
Worth,  83  8.  W.  88&,  aty  of  Ft  Worth  v. 
Shero,  16  Tex.  Civ.  App.  487,  41  S.  W.  704. 
Luke  V.  City  of  El  Paso,  60  S.  W.  363,  and 
English  V.  City  of  Ft.  Worth,  152  S.  W.  179, 
are  more  nearly  In  point  and  relevant  to  the 
facte  in  this  case,  and  that  they  support  the 
action  of  the  trial  court  in  sustaining  the 
general  demurrer  In  this  case,  upon  the  the- 
ory that  the  failure  on  the  part  of  appellant 
to  give  the  notice  required  by  section  11  of 
the  charter  to  the  mayor  and  dty  coundl  of 
the  city  of  Houston,  within  the  time  pre- 
scribed, exempted  and  acquitted  the  dty  of 
any  liability  whatever  to  appellant  for  the  in- 
juries sustained  by  him. 

The  remaining  assignments  In  appellant's 
brief  complain  of  the  action  of  the  court  in 
sustaining  the  general  demurrer  for  the  rea- 
son, as  dalmed  by  him,  that  his  supplemental 
petition  clearly  alleges  facts  which  constl- 
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drcum-  tuted  a  waiver  on  tbe  part  of  the  appellee  of 
his  failure  to  give  the  written  notice  re- 
quired by  tbe  charter,  and  that  it  was  with- 
in the  power  of  tbe  dty  to  so  waive  such 
notice,  and  that  therefore  the  action  of  the 
court  In  sustaining  the  demurrer  was  clearly 
erroneous. 

In  answer  to  this  contention  we  Vay  that 
it  is  very  doubtful,  In  our  minds,  whether  It 
was  within  the  power  of  any  of  the  officers 
of  the  city  of  Houston  to  waive  tbe  provi- 
sion of  its  charter  here  in  question,  the  same 
having  the  force  and  effect  of  a  positive 
statutory  law,  because  it  Is  our  opinion  that 
audi  provision  was  Intended  by  the  Legis- 
lature as  a  protection  for  the  dtlzens  of  tbe 
monldpallty,  and  by  such  provision  of  the 
dkarter  certain  things  were  required  to  be 
done  by  a  claimant  for  damages  against  the 
mnnldpallty  before  any  right  to  siicb  dam- 
ages could  accrue,  and  positively  further  pro- 
vided that  in  the  event  such  things  were  not 
done  by  such  claimant  no  liability  whatever 
could  be  established  against  the  dty  for  any 
such  claimed  injuries,  but  that  on  the  con-i 
trary,  the  dty  shold  be  absolutely  exempt 
therefrom. 

[4]  If,  however,  such  notice  could  t>e 
waived,  It  could  only  be  done  by  the  very 
persons  to  whom  such  notice  was  required 
to  be  given,  that  is  to  say,  tbe  mayor  and 
dty  coimcil  of  the  dty  of  Houston,  and  not 
by  the  street  and  bridge  commissioner.  Matt 
Drennan,  or  by  any  member  of  the  city  coun- 
cil, or  commissioner  of  the  dty  of  Houston, 
or  by  any  numl>er  of  sudi  commissioners,  but 
by  them  and  the  mayor  of  the  dty  Jointly. 

We  do  not  consider  that  any  case  dted  by 
appellant  In  support  of  its  contention  of 
waiver  can  t>e  construed  as  authority  for 
the  proposition  that  officers  of  a  dty,  such 
as  the  dty  of  Houston,  acting  under  a  spe- 
cial charter  granted  by  the  Legislature,  may 
waive  such  express  and  positive  provisions 
Of  a  legislative  enactment  as  are  those  con- 
tained in  that  provision  of  tbe  diarter  here 
in  question.  But,  If  we  are  mistaken  In  the 
view  that  this  provision  of  the  dty  charter 
could  not  be  waived,  nevertheless  we  are  of 
opinion  that  such  facts  as  are  alleged  by  ap- 
pellant on  this  point  are  Insuffldent  to  show 
a  waiver  of  the  notice  by  the  mayor  and  dty 
council  of  the  dty  of  Houston. 

We  have  already  quoted  in  full  appellant's 
supplemental  petition,  setting  up  the  claim- 
ed waiver,  and  it  is  unnecessary  to  again 
quote  the  same,  but,  as  we  construe  the  same, 
it  shows,  substantially,  that  one  of  the  com- 
missioners of  the  city  called  upon  appellant 
and  offered  hUn  some  written  Instrument  to 
be  signed  by  him  which  related  to  appellant's 
injury,  and  that  such  commissioner  was  au- 
thorized by  tbe  mayor  and  commissioners 
to  visit  appellant  for  this  punpose,  and  that 
the  commissioners  notified  appellant  to  ap- 
pear before  them  while  in  session  at  some 
time,  with  a  view  of  adjusting  and  settling 
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for  his  Injury,  and  that  appellant  attempted 
to  so  appear,  but  failed  to  find  the  commis- 
sioners together. 

[6]  The  reasonable  Interpretation  of  this 
pleading  Is  that  appellant  was  invited  to 
present  his  claim  to  the  city  council  of  the 
city  of  Houston,  but  that  because  he  failed 
to  get  the  council  together  he  could  not  do 
so,  and,  as  argued  by  appellee,  we  are  of 
the  opinion  that  this  pleading,  instead  of 
showing  a  waiver  of  the  notice  and  the  ma- 
terial Information  required  in  such  notice, 
as  prescribed  by  the  city  charter,  negatives 
the  idea  that  the  mayor  and  city  council  of 
the  city  of  Houston  had  waived  the  notice 
called  for  by  the  charter ;  but  the  reasonable 
.  inference,  on  the  contrary,  is  that  the  mayor 
and  city  council  were  still  insisting  upon  the 
Information  provided  for  by  the  charter. 

After  a  careful  consideration  of  this  point, 
we  have  reached  the  conclusion  that  appel- 
lant's pleading  did  not  state  facts,  as  dla- 
tinguished  from  conclusions  of  the  pleader, 
sufficient  to  show  a  waiver  by  the  mayor  and 
dty  council  of  said  provision  of  the  charter. 

What  we  have  said.  In  effect,  disposes  of 
all  the  assignments  of  error,  and  it  follows 
that  they  should  be  overruled,  and  the  Judg- 
ment of  the  trial  court  affirmed ;  and  It  will 
be  so  ordered. 

Affirmed. 


HOUSTON  OIL  CO.  OF  TEXAS  et  al.  v.  W. 
R.  PICKERING  LUMBER  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

May  15,  1919.    Rehearing  Denied 

June  4,  1919.) 

1.  Boundaries  ®=>37(1)  —  Subvbts  —  CoN- 
rucTs— Evidence. 

Evidence  held  to  support  finding  that  there 
was  no  conflict  between  two  surveys. 

2.  BOUNDABIES     «=6— CONIXICTING     CAI.LS— 
COUBSES  AND  DlSTANCBS. 

If  surveyor  in  locating  survey  was  under 
belief  that  the  northwest  corner  and  west  line 
were  136  varas  west  from  where  they  were  in 
fact  located  upon  the  ground,  and  located  sec- 
tion in  question  under  such  mistalten  belief,  re- 
sulting in  a  conflict  in  the  calls  the  calls  for 
course  and  distance  from  the  undisputed  north- 
west comer  and  west  line  should  be  adopted. 

3.  CoBPoBATioNS    €=»672(7)— Pebmit    to    do 
Business  in  State— Necessity. 

There  being  no  allegation  in  plaintiffs  peti- 
tion or  in  defendant's  answer  and  no  evidence 
to  the  effect  that  plaintiff,  a  foreign  corpora- 
tion, is  transacting  business  or  has  established 
a  general  or  special  oflice  in  the  state,  it  was  not 
necessary  for  plaintiff  to  prove  that  it  had  ob- 
tained a  permit  to  do  business  in  the  state  pur- 
suant to  Rev.  St  1895,  arts.  745,  746. 

Appeal  from  District  Court,  San  Augustine 
County;   W.  T.  Davis,  Judge, 


Trespass  to  try  title  by  the  W.  R.  Picker- 
ing Lumber  Company  and  others  against  the 
Houston  Oil  Company  of  Texas  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Kennerly,  Williams,  Lee  &  Hill  and  An- 
drews, Streetman,  Logue  &  Mobley,  all  of 
Houston,  and  R.  B.  Minton,  of  Oroveton,  for 
appellants. 

Davis  &  Davis,  of  Center,  and  Wm.  Mc- 
Donald, of  San  Augustine,  for  appellees. 

BROOKE,  J.  This  was  a  suit  in  trespass 
to  try  title  by  the  W.  R.  Pickering  Lumber 
Company  against  the  Southern  Pine  Lumber 
Company,  the  Houston  Oil  Company  of  Tex- 
as, the  Klrby  Lumber  Company,  D.  C.  Ken- 
ley,  and  C.  C.  Goodwin  and  wife,  Ida  Good- 
win, J.  W.  Williams  and  wife,  Florence  Wil- 
liams, William  McDonald,  and  Sallle  McDon- 
ald. 

Plaintiff  sued  the  Houston  Oil  Company  of 
Texas,  Kirby  Lumber  Company,  Southern 
Pine  Lumber  Company,  and  D.  C.  Kenley  for 
the  title  to,  and  possession  of,  the  C.  C.  Good- 
win survey;  as  to  the  defendants  C.  C.  Good- 
win and  wife,  Ida  Goodwin,  J.  W.  Williams 
and  wif^,  Florence  WUllams,  and  William 
McDonald  and  wife,  Sallie  McDonald,  plain- 
tiff pleaded  that  said  parties  would  be  liable 
on  their  warranty  In  the  event  it  failed  to 
recover  Judgment  for  the  tlUe  against  the 
other  defendants  sued,  and  asked  Judgment 
over  on  said  warranty  In  that  event 

The  Houston  Oil  Company  of  Texas,  South- 
ern Pine  Lumber  Company,  and  the  Klrby 
Lumber  Company  filed  general  demurrers, 
general  denials,  pleas  of  not  guilty,  which 
the  defendant  Kenley  also  filed,  together 
with  a  plea  that  such  actions  as  may  have 
been  taken  by  him  in  connection  with  the 
subject  of  litigation  were  as  the  agent  of 
the  Southern  Pine  Lumber  Company,  where- 
fore he  asked  to  be  dismissed,  with  oosts. 
The  defendants,  sued  on  their  warranties, 
filed  usual  answer  In  trespass  to  try  title. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  Judgment  was  rendered  In 
favor  of  the  plaintiffs  against  all  the  de- 
fendants for  the  title  to,  and  possession  of, 
the  lands  In  controversy,  and  against  the 
defendant  Southern  Pine  Lumber  Company 
for  the  sum  of  $2,181.21,  damages  for  timber 
cut,  and  that  plaintiff  take  nothing  as 
against  the  defendants  sued  on  their  war- 
ranty. The  Judgment  shows  that  the  de- 
fendants, at  the  time  of  the  announcement 
of  said  Judgment,  in  open  court  excepted, 
and  gave  notice  of  appeal. 

There  was  no  dispute  as  to  the  fact  that 
the  plaintiff  W.  R.  Pickering  Luml>er  Com- 
pany held  a  regular  chain  of  title  under  the 
patent  by  the  state,  in  1811,  to  the  C.  G. 
Goodwin  survey.     The  defendant  Houston 
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OU  Company  of  Texas  held  a  regular  chain 
of  title  to  O.,  O.  &  S.  F.  section  No.  1,  and 
the  defendant  Sonthem  Pine  Lumber  Com- 
pany and  the  Klrby  Lumber  Company  held 
contract  rights  under  It. 

[1]  The  question  presented  was  whether 
the  Goodwin  survey  admittedly  to  section  1 
was  in  conflict  with  same.  The  efiFect  of  the 
Judgment  entered  was  that  It  was  not. 

We  will  consider  only  two  matters  raised 
by  the  appellant  on  this  appeal,  as  both  par- 
ties have  stated  that  the  only  Issue  to  be 
tried  was  the  Issue  of  whether  or  not  there 
was  a  conflict  betwen  the  0.  C.  Goodwin  sur- 
vey and  Q.,  C.  &  8.  F.  section  No.  1;  and.  In 
addition,  there  was  a  question  raised  as  to 
whether  or  not  the  plaintUf,  who  was  alleged 
to  be  a  foreign  corporation,  and  upon  which 
said  question  there  was  no  proof,  should  be 
permitted  to  bring  this  suit  In  Texas.  With 
the  exception  of  the  fifteenth  assignment  of 
error  only,  all  of  the  seventeen  assignments 
discussed  in  appellants'  brief  are  directed  to 
the  question  of  the  sufllciency  of  the  evi- 
dence to  support  the  finding  of  the  trial 
judge  to  the  effect  that  there  Is  do  conflict 
between  the  two  surreys. 

The  counter  propositions  to  the  first  seven- 
teen assignments  of  error,  excepting  the  fif- 
teenth assignment,  are  as  follows: 

"The  true  rule  in  the  settlement  of  a  boundary 
question  is  to  follow  the  footsteps  of  the  sur- 
veyor; and  the  findings  of  the  trial  court  to  the 
effect  that  the  northeast  comer  of  G.,  C.  &  S.  F. 
section  No.  1  is  located  136  vrs.  west  of  Francis 
Hill's  N.  W.  comer,  and  that  east  line  of  the 
Green  Lane  surrey  as  originally  surveyed  by 
Roberts  in  1865  is  130  varas  west  of  the  XVan- 
cis  Hill  west  iMundary  line,  and  the  south 
boundary  line  of  said  Green  lAne  survey  as 
made  by  Roberts  in  1855  is  310  vrs.  north  of 
the  north  line  of  the  A.  D.  Bateman  survey,  and 
the  jodgment  for  appellee  thereon  being  sup- 
ported by  abundant,  competent,  and  credible 
testimony,  there  is  no  error  in  said  findings  and 
judgment" 

(b)  "The  evidence^  if  accepted  as  trne,  show- 
ing that  the  surveyor,  Whitton,  though  calling 
for  the  northwest  comer  of  the  Francis  Hill  as 
his  beginning  comer,  was  in  fact  136  varas  west 
from  the  point,  when  he  ran  south  calling  for 
Hill's  west  line,  but  in  fact  running  on  an  old 
line  136  varas  west  of  Hill's  line,  and  the  evi- 
dence on  this  point  tieing  sufficient  to  show  that 
the  surveyor  acted  under  a  mistaken  idea  as 
to  the  location  of  said  Francis  Hill  northwest 
comer  and  west  line,  and  there  being  a  discrep- 
ancy of  136  varas  (excess)  in  the  call  for  dis- 
tance from  the  second  comer  west  as  called  for 
In  the  field  notes  of  section  1,  to  the  point 
actually  marlced  and  actually  described  as  mark- 
ed in  his  field  notes,  and  a  like  discrepancy  of 
186  varas  (excess)  in  the  call  for  distance  from 
the  known  northwest  comer  of  section  1  east 
to  the  place  of  beginning,  there  is  a  conflict  in 
said  calls,  in  resolving  which  it  was  clearly  the 
duty  of  the  court  to  adopt  the  call  for  course 
and  distance  from  the  known  and  undisputed 
northwest  comer  of  section  1,  instead  of  the 
disputed  call  for  the  place  of  beginning." 


(c)  "There  being  no  jury,  and  the  trial  judge 
having  found  from  the  evidence  adduced  that  the 
northwest  comer  of  Q.,  C.  &  S.  F.  section  No.  1 
is  located  according  to  the  original  survey  made 
by  Whitton  186  varas  west  of  the  Francis  Hill 
N.  W.  comer,  said  surveyor  supposing  that  he 
was  beginning  at  said  corner,  and  calling  for  the 
same,  by  mistake,  and  that  the  east  line  of  said 
survey  and  of  the  Green  Lane  survey,  as  made 
by  Roberts  in  1855,  are  each  136  varas  west  of 
the  Francis  HiU  west  boundary  line,  and  that 
the  south  boundary  line  of  the  said  Green  Lane 
survey  as  made  by  Roberts  in  1856  is  310  varas 
north  of  the  north  line  of  the  A.  D.  Bateman 
survey,  and  said  findings  i>eing  supported  by 
abundant  and  competent  and  credible  testimony, 
such  finding  of  fact  and  the  judgment  of  the 
court  based  thereon  wiU  not  be  disturbed  on  ap- 
peal." 

[I]  It  Is  not  necessary  to  discuss  every  one 
of  appellants'  assignments  1  to  17,  Inclu- 
sive, with  the  exception  of  the  fifteenth  as- 
signment; neither  do  we  deem  It  best  to  set 
out  the  testimony  of  the  various  witnesses  in 
detail.  Really,  the  way  we  view  the  assign- 
ments above  mentioned  there  Is  no  conflict  In 
the  testimony,  and  no  dispute  as  to  the  true 
location  of  the  northwest  comer  of  G.,  C.  & 
S.  F.  section  No.  1,  bdng  at  a  stake  in  Kel- 
logg's  S.  B.  line,  a  large  pine  marked  X 
bears  east  5  varas,  do.  same  mark  bears  40 
west  8  varas.  The  evidence  of  the  surveyor 
Whitton,  the  original  surveyor  who  made 
the  original  Add  notes  of  the  said  C,  C.  &  8. 
F.  section  1,  If  true,  showed  that  In  fact 
said  surveyor.  In  locating  sudi  survey,  was 
under  the  belief  that  the  northwest  corner 
and  west  line  of  the  Francis  Hill  were  136 
varas  west  from  where  they  in  &ct  are  locat- 
ed on  the  ground,  and  located  G.,  0.  &  S.  F. 
section  1  under  this  mistaken  belief.  The  evi- 
dence on  this  point  is  sufficient  to  support 
the  court's  conclusion  that  the  surveyor,  act- 
ing under  this  mistaken  idea  as  to  the  lo- 
cation of  the  line  and  corner  of  the  Francis 
HIU,  ran  out  G.,  O.  &  8.  F.  section  No.  1. 
This  created  a  conflict  In  the  calls,  and  if, 
in  endeavoring  to  find  the  true  line,  from  all 
the  evidence,  It  was  concluded  that  the  call 
for  the  northwest  comer  and  west  line  of  the 
Francis  Hill  was  a  mistake,  in  our  opinion 
it  was  clearly  the  duty  of  the  court  to  adopt 
the  call  for  course  and  distance  from  the  un- 
disputed northwest  comer  and  west  line  of 
G.,  C.  &  S.  F.  No.  1. 

The  surveyor  MicLaurin  testified : 

"As  to  whether  or  not  in  making  the  survey 
I  made  any  test  on  the  ground  for  the  central 
location  of  the  G.,  O.  &  S.  F.  Railroad  Com- 
pany section  1,  I  will  say  I  measured  the  north 
line  of  the  section.  George  Rawls  assisted  me 
in  making  the  test.  The  line  was  biased  out, 
and  we  could  follow  it,  and  he  helped  me  to 
measure  the  line.  •  *  •  i  gaid  that  Mr. 
Rawls  was  surveyor  for  the  Houston  Oil  Co. 
We  had  with  us  then  the  field  notes  of  the  O., 
0.  &  S.  F.  No.  1.  Mr.  Rawls  and  I  made  an 
actual  measurement  of  that  line.  The  line  was 
somewhat  in  excess  of  the  length  called  for  in 
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the  field  cotes  of  the  G.,  O.  &  S.  F.  No.  1.  It 
seems  to  me  like  it  was  20  varas— rij^ht  around 
20  yaras  in  excess.  I  cannot  be  exact  right 
now.  I  didn't  make  an;  examination  of  the 
plat  that  was  introduced  in  the  trial  of  the  case 
Saturday.  This  plat  seems  to  represent  the  con- 
dition of  the  ground.  I  didn't  make  this  plat. 
The  C.  C.  Goodwin  survey,  as  reflected  by  that 
plat,  is  bordered  in  red.  In  making  the  meas- 
urement of  the  G.,  C.  &  S.  F.  No.  1  we  began  at 
the  northwest  comer  to  the  corner  of  this  strip, 
the  northwest  comer  of  the  0.  O.  Gopdwin;  it 
bad  a  slight  excess  in  it." 

There  ia  no  dispnte  or  contradiction  as  to 
the  G.,  C.  &  S.  F.  No.  1  aa  located  on  tbe 
ground  by  Wbitton  having  its  quota  of  land, 
except  for  the  sliding  of  the  Green  Lane 
north  310  yaras  from  thcf  place  where  he 
originally  thought  it  was  located,  which  slid- 
ing took  out  of  said  survey  No.  1  a  strip  of 
land  about  310  varas  by  950  varas  In  size, 
which  he  Intended  to  put  back  in  section  No. 
1  by  a  resurvey,  but  which  was  never  done. 

To  adopt  as  correct  tbe  field  notes  as  writ- 
ten by  the  surveyor  Wbitton  under  tbe  mis- 
taken idea  as  to  tbe  location  of  tbe  north- 
west comer  and  west  line  of  the  EVands  HUl 
survey  would  have  tbe  effect  of  placing  In 
said  survey  an  excess  of  136  by  2,370  varas, 
abont  50  acres  of  land,  in  addition  to  the 
excess  shown  by  the  witness  McLaurin's  tes- 
timony to  be  now  contained  In  said  survey. 
In  our  Judgment  tbe  call  for  the  northwest 
comer  of  tbe  Hill  must  absolutely  control, 
without  regard  to  tbe  testimony  of  the  sur- 
veyor who  ran  and  established  the  original 
lines  on  the  ground,  who,  following  In  his 
testimony  his  footsteps  in  making  tbe  sur- 
vey, shows  without  contradiction  that  he, 
in  fact,  began  on  an  old  line  136  varas  west 
of  tbe  Francis  Hill  northwest  corner,  believ- 
ing it  to  be  the  Hill  corner.  We  think  that 
tbe  known  and  undisputed  corners  will  give 
tbe  G.,  C.  &  S.  F.  No.  1  the  course  and  dis- 
tance called  for  In  tbe  grant,  and  will  do  no 
injustice,  inasmuch  as  the  result  wUl  be  to 
give  said  section  No.  1  Its  full  quota  of  land, 
except  tbe  small  conflict  between  said  survey 
and  tbe  Green  Lane,  which,  it  would  seem, 
has  been  tbe  subject  of  previous  litigation. 

After  a  careful  examination  of  tbe  evi- 
dence and  tbe  authorities  and  of  appellants' 
able  brief,  we  have  reached  tbe  conclusion, 
and  which  is  tbe  just  conclusion  and  tbe  only 
one  which  could  have  been  reached,  that  the 
findings  of  tbe  court  upon  these  matters  were 
supported  by  tbe  evidence,  and  were  based 
thereon,  and  said  judgment  should  not  be 
disturbed.  Therefore  the  said  assignments 
from  1  to  17  inclusive,  save  and  except  the 
fifteenth  assignment,  are  all  overruled.  Oli- 
ver V.  Maboney,  61  Tex.  610;  Stafford  v. 
King,  80  Tex.  258,  94  Am.  Dec.  304;  LafTerty 
y.  Stevenson,  135  S.  W.  216;  Koch  v.  Poer- 
ner,  55  S.  W.  886;  Polk  v.  Reinhard,  193 
S.  W.  687;  Boynton  Lumber  Co.  v.  Houston 
OU  Cc  189  S.  W.  749;   Houston  Oil  Co.  y. 


Brown,  202  S.  W.  107 ;  Jones  y.  Burgett,  46 
Tex.  284;  Booth  y.  Upshur,  26  Tex.  64;  Koep- 
sel  y.  Allen,  68  Tex.  446,  4  S.  W.  856;  Simms 
y.  Price,  Dallam,  618. 619;  Edringtony.  Kiger, 
4  Tex.  93;  Oliver  t.  Chapman,  15  Tex.  409; 
Swlnney  v.  Booth,  28  Tex.  116;  WilUs  v. 
Lewis,  28  Tex.  191;  Baker  v.  Cl^per,  26  Tex. 
633,  84  Am.  Dec.  591;  Wagner  y.  George,  66 
S.  W.  948;  Wright  T.  Canjpbell,  82  Tex.  889, 
18  S.  W.  706. 

[3]  The  next  assignment  which  we  will 
consider  is  tbe  fifteenth,  as  follows: 

"The  court  erred  in  rendering  judgment  in 
favor  of  the  plaintiffs,  against  any  of  the  de- 
fendants herein,  for  the  reason  that  the  plead- 
ing of  the  plaintiffs  alleges  that  the  said  plaintiff 
was  a  foreign  corporation,  with  a  permit  to  do 
business  in  Texas,  and  tSere  is  no  proof  in  the 
record  of  the  existence  of  the  permit  to  do  busi- 
ness in  Texas." 

The  assignment  is  submitted  as  a  propo- 
sition.   Tbe  counter  proposition  is: 

"d^ere  being  no  allegation  in  the  plaindCs 
petition,  or  in  the  defendant's  answers,  and  no 
proof  introduced  by  either  plaintiff  or  defend- 
ants to  the  effect  that  plaintiff,  a  foreign  cor- 
poration, is  transacting  business,  or  has  estab- 
lished a  general  or  special  office  in  the  state,  it 
was  not  necessary  for  the  plaintiff  to  either 
allege  or  prove  that  it  bad  obtained  a  permit  to 
do  business  in  Texas,  as  the  prohibition  applies 
only  to  those  foreign  corporations  desiring  to 
transact  or  solicit  business  or  establish  a  gener- 
al or  special  office  in  the  state." 

We  are  cited  by  appellant  to  one  authori- 
ty; that  is,  Rexall  Drug  Co.  v.  Butler  Bros., 
185  S.  W.  989. 

In  the  case  of  Security  Co.  ▼.  National 
Bank,  08  Tex.  576,  57  8.  W.  22,  the  Supreme 
Court  of  this  state  used  the  following  lan- 
guage: 

"The  next  question  is,  did  the  Court  of  Civil 
Appeals  err  in  holding  that  the  plaintiff  in  error 
was  disabled  to  sue  in  our  courts  by  reason  of 
being  a  foreign  corporation  and  of  having  done 
Business  in  this  state  without  complying  with 
our  statutes.  The  laws  in  question  are  found 
in  articles  745  and  746  of  our  Revised  Statutes, 
and,  so  much  thereof  as  does  not  apply  to  the 
facts  of  this  case  being  omitted,  they  read  as 
follows: 

"  'Art.  745.  Hereafter  any  corporation  for 
pecuniary  profit,  except  as  hereinafter  provided, 
organized  or  created  under  the  laws  of  any  oth- 
er state,  *  *  *  desiring  to  transact  business 
in  this  state  *  *  *  shall  be  and  the  same  are 
hereby  required  to  file  with  the  Secretary  of 
State  a  duly  certified  copy  of  its  articles  of  in- 
corporation, and  thereupon  the  Secretary  of 
State  shall  issue  to  such  corporation  a  permit 
to  transact  business  in  this  state.    *    •    * 

"  'Art  746.  No  such  corporation  can  maintain 
any  suit  or  action,  either  legal  or  equitable,  in 
any  of  the  courts  of  this  state  upon  any  demand, 
whether  arising  out  of  contract  or  tort,  unless 
at  the  time  such  contract  was  made  or  tort  com- 
mitted, tbe  corporation  had  filed  its  articles  of 
incorporation  under  tbe  provisions  ot  this  chap- 
ter.   ♦    ♦    •• 
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"The  iaquiry  which  first  presents  itself  to  our 
minds  is,  has  the  plaintiff  in  error  done  business 
in  this  state  within  the  meaning  of  article  745? 
The  plaintiff  in  error  did  not  make  the  original 
loan.  Its  first  connection  with  the  transaction 
was  the  purchase  of  the  bond  which  had  been 
given  by  the  Wichita  Boiler  Mill  Company  to 
the  loan  and  trust  company,  and  the  uncontro- 
verted  facts  show  that  this  transaction  was 
effected  in  the  state  of  Connecticut  by  an  agent 
of  the  latter  dealing  directly  with  the  plaintiff 
in  error.  Very  clearly  this  was  not  a  Texas 
transaction.  The  business  was  done  in  another 
state.  When,  however,  the  obligation  had  ma- 
tured, the  plaintiff  in  error  brought  suit  and 
obtained  a  judgment  upon  it  in  this  state.  In 
the  adjustment  of  its  demand  it  then  entered 
into  a  negotiation  which  resulted  in  the  exten- 
sion of  the  debt  and  the  execution  of  the  new 
security  out  of  which  the  present  controversy 
arose.  The  purpose  of  the  statute  was  probably 
twofold — one  to  protect  the  people  of  the  state 
from  irresponsible  foreign  corporations  by 
affording  the  means  by  which  they  could  readily 
ascertain  such  information  in  reference  to  them 
as  is  ordinarily  afforded  by  their  charters;  the 
other  to  place  them  upon  the  same  footing  as 
like  domestic  corporations  by  requiring  them  to 
pay  a  like  tee  for  a  permit  to  do  business  as  is 
required  of  a  domestic  company  for  filing  its 
cbarter.  See  Rev.  Stats,  art.  2438.  It  is  to 
be  presumed,  therefore,  that  the  business  had 
in  view,  in  making  the  requirement,  was  the 
ordinary  business  of  the  company— the  business 
it  was  organized  to  pnisue  and  which  its  char- 
ter empowered  it  to  pursue.  Had  it  been  intend- 
ed to  prohibit  a  foreign  corporation  from  col- 
lecting, extending,  adjusting,  or  bringing  suit 
for  a  debt  contracted  ehsewhere,  it  would  have 
been  easy  to  have  made  that  intention  plain. 
If  it  was  the  purpose  of  article  745  to  deny  the 
corporation  the  comity  which  is  usually  extended 
throughout  the  states  of  the  Union  of  bringing 
suits  in  the  courts  of  this  state,  article  746  was 
wholly  unnecessary.  On  the  other  band,  that 
article  shows  that  such  was  not  the  purpose. 
It  in  effect  merely  denies  the  right  of  a  foreign 
corporation  to  bring  suit  upon  any  cause  of 
action  arising  after  it  had  done  business  in  the 
state  without  a  permit,  thns  showing  that  it  was 
regarded  that  bringing  a  suit  in  court  was  not 
doing  business  within  the  purview  of  article  745. 
If  bringing  salt  to  collect  a  debt  be  not  doing 
business  within  the  meaning  of  the  provision  in 
qnestion,  how  can  the  adjustment  of  a  debt  be 
such  business?  The  case  of  Sullivan  v.  Sheehan 
[0.  C]  89  Federal  Reporter,  247,  was  very  simi- 
lar to  this  both  in  its  facts  and  as  to  the  law  of 
Minnesota,  which  was  there  under  construction. 
In  that  case  the  court  say:  'The  Minnesota 
statutes  referred  to  by  counsel,  providing  for 
the  conditions  upon  which  foreign  building  and 
loan  associations  may  transact  business  in  this 
state,  and  prohibiting  under  penalties  the  trans- 
action of  business  by  such  foreign  corporations 
unless  those  conditions  have  been  complied  with, 
I  think  necessarily  refers  to  the  ordinary  busi- 
ness of  such  associations.  Without  complying 
with  those  conditions,  such  foreign  corporation 
would  not  have  the  right,  by  its  officers  or 
agents,  to  come  into  this  state,  and  there  solicit 
subscriptions  for  its  stock  or  solicit  loans.  The 
same  rule  applies  to  any  foreign  insurance  com- 
pany where  similar  conditions  are  required  t» 


be  complied  with  before  it  skall  do  business  in 
this  state,  and  the  business  referred  to  is  its 
ordinary  business  of  insurance.  But  companies 
of  either  of  these  kinds,  if  not  transacting  their 
ordinary  business  in  this  state,  and  not  privi- 
leged to  transact  their  ordinary  business  in  this 
state,  not  having  complied  with  the  conditions 
of  the  Minnesota  statutes,  would  not  be  pro- 
hibited, by  any  proper  interpretation  of  such 
statute,  from  investing  in  the  bonds  of  the  state, 
or  of  municipal  or  other  corporations  of  the 
state,  nor  from  enforcing  such  bonds.  The  pro- 
hibition of  the  statute  is  only  against  transact- 
ipg  their  ordinary  peculiar  business  in  this  state 
so  long  as  the  statutory  conditions  are  not  com- 
plied with.  The  principal  question  in  the  case 
is  whether  the  Chicago  association,  in  contra- 
vention of  the  statute  of  Minnesota,  did  business 
within  this  state  in  obtaining  the  obligations  in 
suit;  whether  the  notes  and  mortgages  in  this 
case  were  obtained  from  citizens  of  this  state,  by 
an  officer  or  agent  of  that  company  coming  into 
this  state  and  doing  business  here;  or  whether 
this  business  was  transacted  in  Chicago  by  citi- 
zens of  Minnesota,  who  went  there  to  transact 
the  business.  I  apprehend  that  the  penalties 
which  are  denounced  by  statute  against  these 
companies  in  case  they  do  business  with  resi- 
dents of  this  state  apply  only  to  cases  where 
such  business  is  done  within  the  state.  Such  a 
statute  cannot  possibly  have  an  extraterritorial 
effect,  so  as  to  prevent  a  company  of  that  kind, 
located  in  Chicago,  from  transacting  business 
lawfully  with  a  resident  of  Minnesota  who 
should  go  to  Chicago  and  transact  business 
there.  There  is  nothing  in  that  statute  that 
would  prevent  such  a  resident  of  Minnesota 
from  going  to  Chicago,  and  there  applying  and 
subscribing  for  and  acquiring  stock  of  an  asso- 
ciation of  this  kind,  and  there  obtaining,  if  he 
could,  a  loan  from  a  corporation  of  this  kind. 
I  think  there  is  nothing  in  this  statute  prevent- 
ing him  from  there  giving  security  upon  proper- 
ty situated  in  Minnesota  to  secure  such  a  loan. 
The  prohibition  is  aimed  at  such  companies  as, 
by  their  officers  or  agents,  come  into  the  state  of 
Minnesota— within  the  territorial  limits  of  the 
state — to  solicit  and  transact  business,  and  can- 
not affect  business  which  they  perform  outside 
of  the  state,  where  they  have  a  right  to  transact 
business,  merely  because  such  business  is  trans- 
acted with  a  resident  of  the  state  of  Minne- 
sota.'" 

In  Keating  Implement  &  Machine  Co.  v. 
Favorite  Carriage  Co.  et  aL,  12  Tex.  Civ. 
App.  666,  35  S.  W.  417,  the  court  said : 

"The  Favorite  Carriage  Company,  a  private 
corporation  of  Ohio,  doing  business  at  Cincin- 
nati, recovered  judgment  against  appellant  and 
others  in  the  sum  of  $3,246,  for  the  conversion 
of  a  lot  of  wheeled  vehicles  which  had  been  sold 
oh  a  credit  by  said  carriage  company  to  Culber- 
son, Wright  &  Co.,  a  firm  doing  business  in  Ft. 
Worth,  Tex.,  and  afterwards  returned  to  it  in 
consequence  of  the  insolvency  of  said  firm. 
Having  thus  accepted  the  vehides  and  canceled 
its  debt,  the  carriage  company  placed  them  in 
the  hands  of  Culberson,  Wright  &  Co.  for  sale 
on  commission.  Thereupon  appellant  caused 
them  to  be  seized  and  sold  under  attachment 
as  the  property  of  said  insolvent  firm.  The  sole 
defense  interposed  to  this  action  for  conversion 
is  founded  upon  the  act  of  1888  ^age  87),  re- 
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quiring  any  foreign  corporation  'desiring  to 
transact  business  in  this  state,  or  solicit  busi- 
ncas  in  this  state,  or  establish  a  general  or  spe- 
cial office  in  this  state,'  to  file  with  the  secretary 
of  state  a  duly  certified  copy  of  its  articles  of 
incorporation,  and  denying  the  right  of  any  such 
corporation  to  maintain  an  action  'in  any  of 
the  courts  of  this  state  upon  any  demand,  wheth- 
er arising  out  of  contract  or  tort,  unless  at  the 
time  such  contract  was  made  or  tort  commit- 
ted' it  had  80  filed  its  articles  of  incorporation. 

"Appellant  urged  the  defense  by  plea  in 
abatement,  on  demurrer,  and  in  bar.  The  plea 
in  abatement  was  stricken  out  on  motion  and 
exceptions  because  it  came  too  late.  This  action 
was  proper,  if,  as  the  court  held,  such  defense 
cannot  be  interposed  in  bar  of  the  action.  The 
contention  of  appellant's  counsel  seems  quite 
plausible  that  this  defense,  like  that  of  outlawry 
or  alien  enemy,  is  available  in  either  form.  1 
Chit.  PI.  446,  447.  But  if  there  was  error  in 
restricting  it  to  a  plea  in  abatement — which  we 
need  not  decide — we  are  still  of  opinion  that  the 
pleadings  would  not  have  warranted  a  judgment 
in  bar  of  the  action.  It  was  nowhere  alleged 
that  the  Ohio  corporation  in  question  had  ever 
transacted  or  solicited  business  or  established 
an  office  in  Texas,  or  that  it  had  even  desired 
to  do  80.  It  was  not,  then,  alleged  to  be  a  for- 
eign corporation  of  the  class  which  the  act  of 
18JS9  required  to  file  articles  of  incorporation 
with  the  secretary  of  state.  That  act  was  not 
intended  to  apply,  and  does  not  in  terms  apply, 
to  foreign  corporations  not  undertaking  to  do 
business  in  this  state,  and  could  not  be  made  to 
apply  to  such  foreign  corporations  while  en- 
gaged in  interstate  commerce.  Bateman  v.  Mill- 
ing Co.,  1  Tex.  Civ.  App.  90,  20  S.  W.  931. 
The  right  of  a  foreign  corporation  to  own 
property  here  is  an  undisputed  one,  and  yet  it 
would  be  an  empty  right,  indeed,  if  a  trespasser 
might  seize  and  convert  such  property  to  bis 
own  use  with  impunity.  Mortgage  Co.  v.  Wor- 
sham,  76  Tex.  556,  13  S.  W.  384;  United  Lines 
Tel.  Co.  V.  Boston  Safe-Deposit  &  Trust  Co., 
147  U.  S.  431,  13  Sup.  Ct.  396  (37  L.  Ed.  231]. 
The  only  consequence  of  any  failure  of  corpo- 
rations to  which  the  act  applies  to  comply  with 
its  requirements  is  exclusion  from  our  courts, 
which  is  in  the  nature  of  a  penalty  to  enforce 
obedience  to  the  law.  As  said  by  the  Supreme 
Court  of  Arkansas  in  construing  a  statute  of 
this  class,  it  'declares  and  limits  the  penalty  of 
noncompliance.  Having  done  so,  the  penal 
consequences  cannot  be  extended  beyond  the 
boundaries  so  defined.'  St  Louis,  A.  &  T.  Ry. 
Co.  V.  Fire  Ass'n  of  Philadelphia  [60  Ark.  825], 
80  S.  W.  350  [28  Ia  R.  A.  83].  Appellant 
■ought  to  shield  itself  from  the  consequences  of 
its  own  wrong  by  invoking  the  penal  conse- 
quences of  this  law  against  the  corporation 
whose  property  it  had  tortiously  converted  to  its 
own  use,  and  should,  wo  think,  be  held  to  the 
same  strictness  in  pleading  as  is  required  of  one 
cltiiming  a  statutory  penalty.  A  party  who  thus 
cl.tims  something  for  nothing  should  bring  him- 
self, both  by  pleading  and  proof,  within  the 
very  terms  of  the  penal  statute.  Murray  t. 
Railroad  Co.,  63  Tex.  407  [61  Am.  Rep.  650] ; 
RaUway  Co.  v.  Cruse,  83  Tex.  460,  18  S.  W. 
765;  RaUway  Co.  v.  Loonie,  84  Tex.  259,  19 
S.  W.  885.    The  facts  stated  in  the  petition  did 


not  bring  the  case  within  the  terms  of  the  act; 
hence  the  demurrer  was  properly  overruled,  as 
has  been  decided  by  this  court.  Keed  v.  Walker, 
2  Tex.  Civ.  App.  92,  21  S.  W.  687.  Nor  did  the 
answer,  including  the  plea  in  abatement,  do  it; 
for  it  only  ^alleged  that  the  carriage  company 
was  a  foreign  corporation,  and  that  it  had  not 
filed  its  articles  of  incorporation  as  required 
by  the  act  of  1889.  The  mere  fact  of  its  beins 
a  foreign  corporation,  and  no  other  fact,  was 
alleged  to  show  that  it  was  required  to  conform 
to  the  law  in  question.  We  doubt,  also,  if  the 
court's  findings  of  fact — the  record  containing 
no  statement  of  facts — justify  the  conclusion 
that  appellee  carriage  company  was  engaged  in 
any  other  than  interstate  business.  Manufac- 
turing Co.  V.  Freeman,  113  U.  S.  727,  6  Sup. 
Ct  739  [28  L.  Ed.  1137].  It  is  clear  that  it 
was  engaged  in  that  business,  and  that  the  sin- 
gle transaction  in  question  was  but  an  incident 
thereof.  It  seems  to  be  conceded  that  it  had  the 
right  to  take  the  vehicles  back  in  self -protection, 
but  it  is  insisted  that  they  should  have  been  re- 
shipped  to  Ohio,  and  not  sold  here.  Sucb  re- 
quirement would  seem  to  be  unreasonable." 

The  Supreme  Court  denied  a  writ  of  error 
in  the  case  just  above  quoted. 

The  only  reference  to  the  Identity  or  busi- 
ness of  the  plaintiff  contained  In  the  eStire 
record  Is  contained  In  the  first  paragraph  of 
plalntUt's  petition.  In  the  following  lan- 
guage: 

"W.  R.  Pickering  Lumber  Company,  a  private 
corporation,  duly  incorporated  under  the  laws 
of  the  state  of  Louisiana,  with  a  permit  to  do 
business  in  the  state  of  Texas,  hereinafter  styled 
plaintiff." 

There  is  no  proof  that  said  plaintiff  Is  a 
corporation,  or  a  foreign  corporation,  or  that 
it  is  engaged  in  any  sort  of  business,  or  has  a 
general  or  special  office  within  the  state, 
or  that  the  suit  grew  out  of  any  business  in 
which  plaintiff  is  engaged,  and  no  exceptions 
are  directed  to  the  plaiutifTs  petition  on  that 
score. 

See  R.  J.  Allen  et  al.  t.  Tyson-Jones  Buggy 
Co.,  91  Tex.  22,  40  S.  W.  393,  714;  Crews  ft 
Williams  V.  Gullett  Gin  Co.,  189  S.  W.  793; 
Implement  C.  v.  Beer,  19  Tex.  Civ.  App.  311. 
45  S.  W.  972;  Brin  v.  Shirt  Co.,  43  S.  W. 
295;  Tel.  &  Tel.  Co.  ▼.  Kellogg,  62  Tex.  CIt. 
App.  402,  132  S.  W.  963;  Envin  ▼.  Powder 
Co.,  156  S.  W.  1097;  King  v.  Monitor  DrlU 
Co.,  42  Tex.  Civ.  App.  288,  92  S.  W.  1047; 
Geiser  Mfg.  Co.  v.  Gray.  59  Tex.  Civ.  App. 
617,  126  S.  W.  610;  Stein  Double  Cushion 
Tire  Co.  v.  Pulton,  159  S.  W..  1016;  Tyler  t. 
Consolidated  Portrait  Frame  Co.,  101  S.  W. 
710;  Miller  &  Co.  v.  Goodman,  91  Tex.  41,  40 
S.  W.  718;  Latham  &  Co.  v.  Louer  Bros., 
176  S.  W.  920. 

We  have  gone  over  this  record  carefully, 
and,  in  our  Judgment,  no  error  was  commit- 
ted by  the  trial  court,  and  therefore  tha 
judgment  Is  in  all  things  afBnned. 
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(Conrt  of  Civil  Appeals  of  Texas.     April  2S, 
1918.    Rehearing  Denied  Jane  4,  1919.) 

1.  COKPOBATIOnS    <g=9399(2)— POWEB    OF    Di- 

BECTOBe— Control  of  Business  AiTAiBa— 
Limitation  of  Chabteb  and  By-Laws. 
While  the  directors  of  a  corporation,  subject 
to  limitations  of  charter  and  by-laws,  have  as 
much  control  of  its  business  affairs  as  an  in- 
dividual has  over  his  own  business,  their  pow- 
er is  no  greater. 

2.  CONTBACTS  <8=>303(3)— Breach— LiABiu- 
TT  FOB  Dauaoes — Act  of  God. 

Neither  an  individual  nor  a  corporation  has 
the  legal  right  to  breach  a  contract  for  the  rea- 
son that  it  may  be  to  the  financial  interest  of 
such  party  to  do  so,  and  either  is  liable  for  dam- 
ages caused  by  a  breach  of  contract,  even  though 
it  be  occasioned  by  the  act  of  God. 

3.  Masteb  and  Sebvant  «e9>2&— Bbeach  of 
Ehplotment  Contract  by  RsTiRiNa  tbou 
Business— Liability  fob  Damages. 

If  one  by  retiring  from  business  breaks  « 
contract  of  employment,  he  is  liable  to  employ^ 
for  damages. 

4.  iNsiTRANCE  ®=s>85— Employment  Contbact 
— Bbeach— Liability  fob  Dauaoes. 

Where  the  agent  for  life  insnrance  company 
bound  himself  to  engage  in  no  other  business 
during  the  life  of  his  contract,  traveled  over  his 
territory  and  spent  both  time  and  money  in  es- 
tablishing agencies,  which  both  parties  contem- 
plated would  be  done,  and  company  did  not  qnit 
doing  business  as  provided  In  contract,  but 
Tolantarily  amended  its  charter  so  that  it  could 
not  thereafter  continue  the  business  under  the 
contract  of  writing  insurance  on  the  assess- 
ment plan,  and  there  could  be  no  renewals  or 
commissions  thereon,  it  terminated  the  agency, 
and  the  company  was  liable  for  damages  for 
breach. 

5.  Contbacts  «=»10(2>—Emkloymiint— Mu- 
tuality. 

A  contract  which  bound  an  insurance  com- 
pany to  employ  an  agent  for  five  years,  and 
bound  the  agent  to  work  for  that  period  un- 
less the  contract  should  be  sooner  terminated 
in  one  of  the  methods  stipulated,  and  providing 
tor  compensation  by  a  percentage  on  new  and 
renewal  insurance  premiums,  held  not  void  for 
want  of  mutuality. 

6.  Contbacts  «=>10(2)— Employment— Right 
TO  Tebminatb. 

A  contract  between  an  insurance  company 
and  its  agent  was  not  rendered  unilateral  by  a 
stipulation  under  which  the  agent  could  termi- 
nate the  contract  at  his  option  by  giving  90 
days'  notice  in  writing  of  his  intention  to  do 
■o,  nor  was  the  contract  made  thereby  one  at 
will  on  the  part  of  the  agent. 

7.  Contbacts  «=9lO(l)— Validity— Termina- 
ble AT  Option— Consideration  fob  Op- 
tion. 

A  contract  is  not  void  because  it  is  termi- 
nable at  the  option  of  one  of  the  parties  If  there 
Is  a  valid  consideration  for  such  option. 


*s»7S  —   EuPLOXUBirr  Odn- 
tbactb— Consideration  fob  Option  Aobbe- 

MENT— EsTABUSIIMBNT    OF   AGENCIES. 

The  time  and  money  expended  by  a  life  in- 
surance agent  in  establishing  agencies,  being 
contemplated  by  the  parties,  constitutes  a  suffi- 
cient consideration  for  the  agent's  option  to  ter- 
minate the  employment  contract  upon  90  days' 
notice. 

0.  iNSUBANOE   ®985  —  Employment   Con- 
TBACT— Bbeach— Change  of  Business— Of- 
feb  of  Re -employment. 
In  an  action  against  an  insurance  company 
for  breach  of  an  agency  contract  to  write  in> 
surance  on  the  assessment  plan,  by  ceasing  to 
write  such  insurance  an  offer  to  the  agent  of 
B  contract  to  write  on  the' level  premium  plan, 
is  material  only  in  so' far  as  it  tends  to  reduce 
the  amount  of  recovery  by  showing  what  he 
could  have  earned  during  the  life  it  his  con- 
tract and  sifter  its  breach. 

10.  InsusAHCB  «s>86  —  Bkplotmknt  Oon- 
tbact — Offeb  of  Re-employment  of  Infe- 
rior Quality— Duty  to  Accept. 

Where  an  insnrance  agent  was  under  con- 
tract to  sell  insurance  on  the  assessment  plan, 
and  the  contract  was  breached  by  the  company 
ceasing  to  sell  such  insurance  and  adopting  the 
level  premium  plan,  the  agent  was  under  no  ob- 
ligation to  accept  employment  of  an  inferior 
quality  under  the  latter  plan  until  h«  had  tried 
to  obtain  other  satisfactory  employment 

11.  Insurance  ®=>85  —  Employment  Con- 
tract—Breach— New  Agency  Contract—' 
Refusal  of  Work- Bad  Faith  of  Agent 
—Question  fob  Jury. 

In  an  action  by  an  agent  against  insurance 
company  for  breach  of  an  employment  contract, 
whether  the  employ^  agreed  to  work  for  em- 
ployer as  agent  under  its  new  plan  of  insurance 
with  inferior  contract,  and  the  company  annul- 
led the  contract  on  account  of  agent's  bad  faith 
in  going  to  work  for  another  company,  was  an 
issue  of  fact  for  the  jury,  under  the  plead- 
ings and  evidence,  which  was  sufficient  to  sus- 
tain a  finding  upon  the  issue  for  plaintiff. 

12.  Damages  «=»40(2>— Bkbaoh  of  Contbaot 
— Oontemplatbd  Pbofits. 

In  a  proper  case  contemplated  profits  may 
be  recovcKd  as  damages  for  breach  of  contract 

18.   Damaobs  «=924— Uncxbtain  ob  Contin- 
obnt  Damages- Amount  — Existence  of 
Any  Damages. 
The  rule  that  damages  which  are  uncertain 
and   contingent   cannot  be   recovered  does  not 
apply  where  the  uncertainty  is  only  as  to  the 
amount   of  loss  suffered  by  breach  of  a  con- 
tract, but  where  it  is  uncertain  as  to  whether 
any  damages  resulted  therefrom. 

14.  Contbacts  $=s>40(2)  —  Bbeach  —  Lobs  of 
Pbofits— Evidence. 
Damages  for  loas  of  profits  recoverable  for 
breach  of  contract  must  be  such  profits  as  ap- 
pear from  the  contract  itself,  and  not  the  in- 
ability by  reason  of  such  breach  to  carry  out 
some  collateral  or  speculative  venture,  and  the 
evidence  must  furnish  some  standard  by  which 
the  amount  of  the  profits  which  would  accrue 
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bnt  for  tbe  breach  can  be  estimated  with  some 
degree  of  probability. 

15.  Damages  ®=»190— Breach  of  Employ- 
ment —  CONTBACT  —  PBOFITS  —  EVIDENCE 

OF  Past  Profits. 
In  an  action  by  an  insurance  agent  for 
breach  of  an  employment  contract  where  he  had 
the  exclusive  right  to  represent  the  company  in 
42  wealthy  and  populous  counties,  evidence  of 
profits  the  agent  had  made  held  a  sufficiently' 
accurate  standard  to  enable  the  jury  to  esti- 
mate the  amount  of  profit  the  agent  would  have 
received  under  the  contract  had  employer  not 
breached  it. 

16.  Insxtrance  €=85— Breach  of  Employ- 
ment Contract— LiABiLrrT  fob  Damages— 
Reasonably  Rxbultino  Damages. 

Where  an  insurance  company  breached  its 
contract  with  its  agent  by  ceasing  to  write  the 
kind  of  insurance  embraced  in  the  employment 
agreement,  it  became  liable  to  him  for  all  dam- 
ages reasonably  resulting  from  such  breach. 

17.  Damages  *=»40(2)  —  Employment  Cow- 
TBACT— Breach— Elements  of  Damages. 

In  an  action  by  an  insurance  agent  against 
the  company  for  breach  of  an  employment  con- 
tract, sach  profits  as  it  reasonably  appeared 
were  a  loss  to  the  agent  by  reason  of  the  com- 
pany's breach  of  the  contract  were  proper  ele- 
ments of  damage. 

18.  Insurance  €=385  —  Employment  Con- 
tkact  by  Inbubance  Company— Breach- 
Renewals— Premature  Action. 

Where  an  insurance  company  breached  its 
contract  with  an  agent  both  as  to  commissions 
on  assessment  iralicies  that  might  have  been 
ivritten,  and  as  to  renewals  thereof  which  would 
otherwise  have  accrued,  the  agent's  suit  for 
damages  was  properly  brought  for  the  breach, 
although  before  the  stipulated  termination  of 
tbe  contract,  and  it  was  not  error  to  submit 
that  tbe  company  was  indebted  to  the  agent  on 
renewal  contracts. 

19.  Appeal  and  Error  e=>10e2(l)— Harm- 
less Ebbob— Breach  of  Contract— Refer- 
ence to  Damagk  or  Debt. 

In  an  action  by  an  agent  against  an  insur- 
ance company  for  breach  of  employment  con- 
tract, compensation  of  which  was  based  upon 
new  and  renewal  assessment  premiums,  tbe 
court  was  tedinically  in  error  in  referring,  in 
question  submitted  to  Jury,  to  compensation  as 
a  debt;  but,  where  tbe  verdict  as  to  this  item 
was  neither  more  nor  less  by  reason  of  the  mis- 
nomer, the  error  must  be  deemed  harmless. 

20.  Insurance  €=:>85— Breach  of  Employ- 
ment CONTBAOT— Damages  Based  upon  In- 
suBANCE  Commissions— Evidence  to  Sup- 
port Verdict. 

In  an  action  by  an  insurance  agent  against 
the  company  for  breach  of  an  employment  con- 
tract, where  the  amount  of  damages  depended 
largely  upon  the  number  of  policies  written  and 
which  would  have  been  written,  and  which 
would  not  have  lapsed  during  the  period  of  his 
contract,  which  amount  in  no  case  could  have 
been  reduced  to  a  certainty,  and  which  might 
have  been  most  satisfactorily  shown  by  experts. 


evidence  held  such  that  the  jury's  verdict  for 
plaintiff  cannot  be  said  to  be  unsupported. 

21.  Trial  «=»121  (2)— Conduct  of  Counsel- 
Statement  AS  TO  Damages. 

In  an  action  for  breach  of  employment  con- 
tract,  the  statement  of  defendant's  counsel  that 
the  evidence  would  sustain  a  verdict  for  $25,000, 
there  being  nothing  inflammatory  in  its  charac- 
ter, was  not  misconduct,  counsel  having  the 
right  to  present  to  the  jury  his  deductions  from 
the  evidence. 

22.  Appeal  and  Error  «=5>1060(1>— Trial 
<S=>115(2)— Harmless  Error— Misconduct 
OF  Counsel — Statement  as  to  Answer  of 
Special  Questions. 

In  an  action  for  damages  for  breach  of  an 
employment  contract,  statement  of  plaintiflfs 
counsel,  "Remember,  if  you  want  the  plaintiff 
to  recover,  answer  the  first  question,  'No,'  "  held 
improper,  since  it  ought  not  to  be  assumed  that 
an  impartial  jury  wanted  to  return  a  verdict 
for  either  party,  but  that  they  desired  to  return 
such  verdict  upon  special  issues  as  the  evidence 
demanded,  but  such  misconduct  did  not  con- 
stitute reversible  error  where  the  jury  must  have 
known  how  such  first  question  mast  be  answer- 
ed in  order  that  plaintiff  might  recover. 

Error  from  District  Court,  McLenium 
County;    H.  M.  Rlchey,  Special  Judge. 

Action  by  S.  M.  Grlsvrold  against  Mer- 
chants' Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  »ror. 
Judgment  affirmed. 

Locke  &  Lock^  of  Dallas,  for  plaintiff  In 
error. 

S.  J.  T.  Smith,  Alva  Bryan,  and  J.  N.  Gal- 
lagher, all  of  Waco,  for  defendant  In  error. 

Findings  of  Fact 

JENKINS,  J.  Plaintiff  In  error,  wWch  will 
hereinafter  be  referred  to  as  the  company,  is 
a  life  Insurance  company,  chartered  under 
the  laws  of  Iowa,  and  doing  basiness  in  Tex- 
as under  a  legal  permit  Prior  to  February, 
1915,  it  was  an  assessment  association,  le- 
gally doing  business  in  Texas  on  the  assess- 
ment plan,  under  tbe  name  of  the  Merchants' 
Life  Association.  On  February  9,  1915,  it 
amended  its  charter,  whereby  it  changed 
from  the  assessment  to  the  level  premium,  or 
old  line,  plan,  and  changed  Its  name  to  Mer- 
chants' Life  Insurance  Company,  preserving, 
however,  its  corporate  Identity,  with  author- 
ity to  carry  out  its  previous  contracts. 

On  April  1,  1914,  the  Insurance  company 
entered  Into  a  written  contract  with  the  de- 
fendant in  error,  who  wUl  hereinafter  be  re- 
ferred to  as  Grlswold,  which,  as  far  as  It 
goes,  is  correctly  summarized  in  the  com- 
pany's brief  as  follows: 

"(1)  The  plaintiff  was  given  exclusive  con- 
trol of  specified  territory. 

"(2)  The  plaintiff  agreed  to  devote  all  his 
time  and  ability  to  the  work  of  the  agency. 
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"(3)  'Snbj«et  to  the  provialonB  herefaiaftcr 
contained,  title  contract  shall  continoe  for  a 
period  of  five  years.' 

"(4)  It  is  understood  and  agreed  that  the 
said  second  part;  (the  plaintiff)  shall  have  the 
option  at  any  time  of  terminating  the  agency 
by  giving  the  first  party  (the  defendant)  ninety 
days'  notice  in  writing  of  his  intention  to  glre 
up  the  agency  hereby  established.' 

"(5)  The  continuance  of  the  agency  was  con- 
ditioned upon  the  production  of  a  specified 
amount  of  business  in  each  contract  year  and 
in  each  quarter  of  each  contract  year. 

"(6)  'Should  the  second  party  (the  plaintiff) 
faiJ  to  live  up  to  and  fully  comply  with  the 
terms,  agreements,  and  conditions  of  this  con- 
tract, then  the  said  contract,  at  the  option  of 
the  first  party  (the  defendant),  may  be  termi- 
nated by  the  first  party  giving  the  second  party 
ninety  days'  written  notice  of  its  desire  to  so 
terminate  the  said  contract.' 

"(7)  'It  is  further  understood  and  agreed  by 
the  parties  hereto  that  should  the  laws  of  Tex- 
,as  be  so  amended  hereafter,  or  should  the  par- 
ty of  the  first  part  (the  defendant)  for  any  rea- 
son whatever  deem  it  advisable  to  quit  busi- 
ness in  the  said  state  of  Texas  during  the  life 
of  this  contract,  then  at  and  from  the  time  the 
said  association  is  no  longer  authorized  to  do 
business  in  the  said  state  of  Texas  this  con- 
tract shall  be  utterly  null  and  void  so  far  as 
any  future  business  contemplated  by  the  con- 
tract is  concerned,  but  as  to  all  the  rights  and 
liabilities  of  the  several  parties  existing  at  the 
time  of  the  said  cessation  of  business  the  con- 
tract is  to  remain  in  full  force  and  effect.' 

"(8)  'It  is  further  agreed  that  the  contracts 
made  on  the  first  day  of  April,  1912,  the  first 
day  of  July,  1912,  and  the  first  day  of  Japuary, 
1914,  are  hereby  terminated,  except  that  so 
long  as  the  second  party  (the  plaintiff)  writes 
the  amount  of  insurance  provided  for  in  this 
contract,  and  remains  the  agent  of  said  com- 
pany, he  shall  be  entitled  to  receive  the  renew- 
al commission  provided  for  in  said  contracts 
hereby  terminated,  dnrisg  the  period  and  un- 
der the  terms  and  conditions  that  the  renewal 
waB  to  be  paid  under  the  original  contracts.' 

Tbe  contracts  of  April  1, 1912,  July  1,  1912, 
and  January  1,  1914,  were  substantially  the 
saine  as  that  of  April  1,  1914,  under  which 
this  suit  was  brought.  There  was  some  dif- 
ference as  to  territory  and  commissions. 

The  ninth  itaragraph  of  tbe  contract  pro- 
vided that  Grlswold  sbonld  receive  "75  per 
cent,  of  the  Initial  payment,  being  the  mem- 
bership fee,  as  provided  In  the  articles  of  in- 
cori>oratlon,  upon  all  accepted  applications, 
which  shall  be  In  full  conpensation  of  every 
kind  and  description  which  he  or  his  sub- 
agents  shall  receive  from  said  association, 
whether  for  commission,  traveling  or  other 
expenses,  except  as  hereinafter  provided." 
This  was  afterwards  increased  to  80  per  cent. 

In  a  subsequent  part  of  tbe  contract  It  was 
provided  that  Orlswold  should  hare  a  renew- 
al commission  of  75  cents,  for  a  period  of 
five  years,  on  each  thousand  dollars  of  in- 
surance secured  for,  and  accepted  by,  tbe 
company  within  the  territory  granted  to  b'"? 


Abont  S^ruary  15, 1915,  the  c<Hnpany  noti- 
fied Orlswold  to  quit  writing  Insurance  on 
the  assessment  plan,  and  soon  thereafter  of- 
fered him  a  contract  to  write  Insurance  for 
It  under  its  changed  or  level  premium  plan. 
Grlswold  declined  to  sign  said  contract,  and 
brought  this  suit  for  damages,  alleging  a 
breadb  of  the  contract  of  April  X,  1914,  claim- 
ing as  such  damages  the  profits  which  be 
would  have  made  under  said  contract,  Includ- 
ing his  commissions  on  renewals  but  for  such 
breach. 

The  cause  waa  submitted  to  a  jury  on 
special  issues;  In  response  to  which  they 
found  that  the  company  was  Indebted  to 
Grlswold,  on  business  actually  written, 
$5,000,  and  for  damages  on  lost  prc^ts  as  to 
future  business,  $20,000,  and  Judgment  waa 
entered  in  accordance  therewith.  The  erl- 
deuce  was  sufficient  to  sustain  these  findings. 
Such  other  facts  as  are  material  to  the  issues 
here  Involved  are  stated  In  our  opinion 
herein. 

Opinion. 

[1,2]  The  first  assignment  of  wror  herein 
to: 

"The  court  erred  in  submittiug  to  the  Jury  its 
fourth  special  issue  for  reasons  aa  follows:" 

These  reasons  are  subsequently  set  out  In 
the  company's  brief  as  propositions  and 
points  thereunder,  and  need  not  be  here 
stated. 

The  fourth  special  issue  is  as  follows: 

"Fourth  Question:  State  in  what  amount.  If 
any,  plaintifT  has  been  damaged  by  his  inability 
to  write  new  business  under  his  new  contract 
of  April  1,  1914,  and  modified  by  supplemental 
contracts  of  December  30,  1914,  and  January 
1,  1915,  on  and  after  the  first  day  of  March, 
1915. 

"In  answering  this  question  you  may  take  in- . 
to  consideration  the  gross  amount  of  commis- 
sions which,  under  all  the  facts  and  circum- 
stances, you  find  the  plaintiff  might  be  reason- 
ably expected  to  have  received  from  business 
written  or  procured  bjr  him  to  be  written  un- 
der tbe  terms  of  said  contract  and  supplements, 
and  any  renewal  commissions  thereon,  if  any, 
less  such  expenses  as  you  find  he  might  reason- 
ably have  incurred  in  writing  and  procuring  the 
writing  of  such  business,  and  less  such  sums 
as  you  may  find  from  the  evidence  be  has  re- 
ceived, and  may  reasonably  be  expected  to  re- 
ceive, during  the  life  of  said  contract  as  the 
result  of  other  employment,  after  deducting 
therefrom  the  reasonable  and  necessary  ex- 
penses incident  to  such  employment. 

"Answer  to  the  fourth  question:  $20,000.00." 

The  company's  contentlona  under  this  as- 
signment may  be  summarized  as  follows: 

(a)  The  company  did  not  breach  Its  con- 
tract for  the  reason  it  was  provided  therein 
that  the  company  might  withdraw  from  the 
state  If  for  any  reason  U  should  deem  it  ad- 
visable to  do  sa 
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(b)  The  directors  bad  the  power  to  with- 
draw from  the  state,  and  thus  terminate  the 
contract,  if,  in  their  discretion,  they  deemed 
it  to  the  interest  of  the  company  to  do  so. 

(c)  The  contract  was  void  for  want  of  mu- 
tuality. 

(d)  The  company  offered  to  continae  Grls- 
wold  In  Its  employment,  and  he  refused  to 
accept  same. 

(e)  Griswold  accepted  a  new  contract  with 
the  company,  which  by  its  terms  abrogated 
the  contract  herein  sued  on. 

(f)  The  evidence  was  insufficient  to  form 
a  basis  for  an  answer  to  said  fourth  issue. 

We  wUl  discuss  these  propositions  In  the 
order  named: 

(a)  As  will  be  seen  from  the  seventh  clause 
of  the  contract  as  set  out  in  our  statement  of 
facts,  it  was  provided  that  if  the  company 
"for  any  reason  whatever  should  quit  business 
in  Texas  the  contract  should  thereafter  be 
null  and  void." 

It  is  the  contention  of  Griswold  that,  under 
the  doctrine  of  ejusdem  generis,  it  should  be 
held  that  the  company  was  permitted  to  ter- 
minate the  contract  by  quitting  business  In 
Texas,  only  In  the  event  it  was  rendered 
necessary  to  do  so  by  adverse  legislation  or 
ruling  of  the  insurance  department  of  the 
state;  that  at  least  the  contract  Is  ambigu- 
ous, and  therefore  oral  testimony  was  admis- 
sible to  show  that  this  is  the  meaning  that 
the  parties.  Intended;  and  that  the  oral  tes- 
timony admitted  by  the  court  (over  the  com- 
pany's objection)  sustained  this  contention. 

It  Is  unnecessary  that  we  should  pass  upon 
this  matter  for  the  reason  the  company  did 
not  quit  business  in  Texas,  but  was  continu- 
ing to  do  business  in  this  state  to  the  time  of 
the  trial. 

(b)  It  is  true  that  the  directors  of  a  corpo- 
ration, subject  to  the  limitations  in  its  charter 
and  by-laws,  have  as  much  control  over  the 
business  affairs  of  a  corporation  as  has  an  in- 
dividual over  his  own  business,  but  not 
more  so.  Neither  an  individual  nor  a  corpo- 
ration has  the  legal  right  to  breach  a  contract 
for  the  reason  that  it  may  be  to  the  finan- 
cial interest  of  such  party  to  do  so.  On  the 
contrary,  a  party  who  breaches  a  contract  is 
liable  in  damages  therefor,  even  though  such 
breach  may  have  been  occasioned  by  the  act 
of  God.  Ins.  Co.  v.  Watklns,  183  8.  W.  437; 
Ry.  Co.  V.  Boyce,  171  S.  W.  1094. 

[3,4]  The  company  cites,  in  support  of  its 
contention  as  to  the  right  of  its  directors  to 
change  its  plan  of  doing  business,  Ins.  Oo.  v. 
Maclure,  L.  R.  6  Ch.  App.  737  (an  English 
case);  Pellet  r.  Mfg.  Co.,  104  Fed.  502,  43 1 
C.  C.  A.  669;  Wolfe  v.  Ins.  Co.  (D.  C.)  197 
Fed.  188 ;  Id.,  207  Fed.  262,  124  C.  C.  A.  648 ; 
Ins.  Co.  V.  Burman,  141  Fed.  835,  73  C.  C.  A. 
69;  Moore  ▼.  Ins.  Co.,  168  Fed.  496,  93  0.  C. 
A.  652;  and  Wheeler  v.  Ins.  Co.,  227  Fed. 
369.  142  0.  0.  A.  65. 


The  last  three  cases  were  contracts  ter- 
minable at  will,  and  therefore  have  no  appli- 
cation to  the  Instant  case.  The  Wolfe  Case 
was  one  of  general  agency  for  a  fire  insurance 
company.  The  company  did  not  terminate 
the  agency,  but  only  restricted  the  agent  to 
risks  that  were  not  hazardous  and  which  had 
proved  unprcdtable  to  the  company.  The 
right  of  the  directors  of  the  company  so  to 
do  was  (dearly  within  the  contemplation  of 
the  parties  when  the  contract  was  signed. 
Applying  this  rule  to  the  instant  case,  bad 
the  company  instructed  Griswold  not  to  ac- 
cept a  certain  class  of  persons  for  the  rea- 
son that  it  did  not  consider  them  good  risks, 
such  restriction  being  in  good  faith,  and  not 
for  the  purpose  of  destroying  the  value  of 
Grlswold's  contract,  would  not  have  been  a 
violation  of  the  contract,  though  it  might 
have  reduced  Griswold's  profits. 

In  the  Maclure  (Dase,  supra,  the  court  held 
that  an  insurance  agent  who  held  a  contract 
whereby  the  company  agreed  to  pay  him 
£500  per  annum  for  five  years,  and  10  per 
cent,  commission  on  all  business  secured  by 
him,  could  recover  the  full  amount  of  bis 
salary,  but  not  the  profits  which  might  have 
resulted  from  business  done  by  him  but  for 
the  breach  of  the  contract.  The  company 
breached  the  contract  by  voluntarily  retiring 
from  business.  The  decision  appears  to  be 
based  upon  the  idea  that  to  compel  the  com- 
pany to  pay  the  agent  for  loss  of  his  pro- 
spective commissions  would,  in  effect,  be  to 
allow  him  to  force  the  company  to  continue 
business  for  his  benefit  The  reasoning  Is  un- 
sound. No  one  can  be  forced  to  continue 
business  for  the  benefit  of  an  employe ;  but,  if 
one  by  retiring  from  business  should  breach 
his  contract  with  an  employe,  he  would  be 
liable  to  such  employe  for  the  damages  oc- 
casioned by  such  breach.  For  illustration: 
Suppose  a  merchant  should  employ  a  clerk 
for  12  months  at  a  stated  salary,  but  at  the 
expiration  of  six  months  should  retire  from 
business.  Under  the  decision  in  the  Maclure 
Case  the  clerk  would  be  entitled  to  recover 
his  salary  for  the  remaining  six  months, 
less  what  he  was  able  to  earn  for  that  time 
in  some  other  employmait.  In  other  words, 
the  clerk  would  recover  such  damages  as  he 
had  suffered  by  reason  of  the  breach  of  the 
contract  Why  should  he  not  be  entitled  to 
recover  such  damages  if  he  was  employed 
upon  a  commission  basis  Instead  of  a  salary? 

We  are  not  now  discussing  the  character 
of  evidence  required  to  determine  the  amount 
of  damages  recoverable  if  the  contract  was 
on  a  commission  basts,  but  only  'the  legal 
principle  that  compensation  will  be  allowed 
for  breach  of  a  contract  The  question  of 
recovery  of  prospective  earnings  or  profits 
as  damages  for  brea<^  of  contract  will  be 
discussed  in  a  subsequent  part  of  this  opin- 
ion. 
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In  P^Iet  T.  Ins.  Co.,  supra,  Judge  Grosscup 
seems  to  bave  adopted  the  View  expressed  in 
the  Maclure  Case,  viz.  that  to  allow  an  agent 
to  recover  for  commissions  which  he  might 
have  earned  had  the  company  continued  busi- 
ness would  be,  in  effect,  to  permit  such  agent 
to  force  the  company  to  continue  business 
for  hla  benefit  This  case  was  decided  by  a 
circuit  court,  Judges  Seaman  and  Woods  sit- 
ting with  Judge  Grosscup.  The  associate 
Judges  concurred  in  the  result  reached,  but 
did  not  Indorse  the  reasons  givai  by  Judge 
Qroescup.  Judge  Seaman,  in  his  concurring 
opinion,  based  the  same  upon: 

"(1)  That  suit  was  commenced  while  per- 
formance under  tbe  contract  was  continuing  on 
the  part  of  the  plaintiffs,  and  nnder  which  they 
accepted  benefits  thereafter;  (2)  that  the 
plaintiffs  practically  abandoned  the  contract  by 
accepting  inconsistent  obligations  before  the 
alleged  act  of  abandonment  on  the  part  of  the 
defendant,  and  when  performance  by  the  latter 
was  neither  refused  nor  made  impossible;  and, 
on  the  case  as  a  whole,  (3)  that  the  undisputed 
circumstances  show  the  action  to  be  premature- 
ly brought  as  well  as  without  snbstantial  merit. 
Therefore  the  judgment  is  rightfully  affirmed." 
104  Fed.  512,  613,  43  C.  C.  A.  680. 

The  facta  In  the  Pellet  Case  further  differ- 
entiate It  from  the  instant  case,  as  appears 
from  the  following  excerpt. from  Judge  Gross- 
cup's  opinion: 

"The  plaintiffs  in  error  conducted  a  general 
insurance  agency,  and  represented,  in  addition 
to  the  defendant  in  error,  five  or  six  other  com- 
panies. It  is  not  claimed  that,  upon  the 
strength  of  the  making  and  continuance  of  the 
contracts  sued  upon,  they  enlarged  their  of- 
fice expenses,  increased  their  clerical  force  or 
other  equipment,  or  in  any  way  injuriously  as- 
gamed  liabilities,  or  made  preparations,  that 
would  not  otherwise  bave  existed." 

In  the  instant  case  Griswold  bound  himself 
to  engage  in  no  other  business  during  the  life 
of  his  contract  with  the  company ;  he  travel- 
ed over  his  territory,  and  spent  both  time 
and  money  in  establishing  such  agencies, 
which  it  was  contemplated  by  both  parties,  at 
the  time  the  contract  was  made,  he  should  do. 

As  hereinbefore  stated,  the  company  did 
not  quit  doing  business  in  Texas,  but,  by  vol- 
untarily amending  its  charter  so  that  it  could 
not  thereafter  continue  business  on  the  as- 
sessment plan,  it  rendered  itself  incapable  of 
carrying  out  its  contract  with  Griswold, 
whose  remuneration  under  the  contract  de- 
pended entirely  upon  a  percentage  of  the  first 
assessments  paid  by  policy  holders,  and  re- 
newal commissions  thereon.  There  could  be 
no  such  assessments  under  the  plan  as 
changed. 

Newcomb  v.  Ins.  Co.,  51  Fed.  725,  Id.,  62 
Fed.  97,  10  C.  O.  A.  288,  was  a  case  wherein, 
as  in  the  instant  case,  the  insurance  company 
changed  from  the  assessment  or  natural  pre- 
mium plan  to  the  level  premium  plan,  corn- 
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court  said: 

"It  must  he  held,  without  doubt,  that  if  the 
plaintiff  was  appointed  an  agent  of  the  defend- 
ant company  to  solicit  risks  according  to  one 
method  of  insurance,  and  the  company  subse- 
quently abandoned  that  mode  of  transacting 
business  without  his  coo!ient,  and  refused  to 
permit  the  plaintiff  to  solicit  risks  according 
to  snch  method  or  plan,  then  it,  in  effect,  ter- 
minated the  agency,  and  the  act  of  the  com- 
pany in  BO  doing  was  wrongful,  unless,  by  the 
provisions  of  the  contract  existing  between  the 
parties,  the  company  had  reserved  to  itself  the 
power  of  terminating  the  agency  whenever  it 
thought  proper." 

There  was  no  such  provision  In  the  con- 
tract aued  on.  This  suggests  a  sufficient  an- 
swer to  the  argument  that  to  allow  an  em- 
ploye to  recover  profits,  after  the  principal 
desires  to  quit  business.  Is,  in  effect,  to  force 
the  principal  to  continue  business  for  the 
benefit  of  the  employ^.  If  the  principal  de- 
sires the  privilege  of  terminating  the  con- 
tract by  retiring  from  business,  he  should 
Insert  such  provision  in  the  contract;  in 
which  case  the  employe,  of  course,  would  be 
at  liberty  to  accept  or  decline  the  employ- 
ment on  the  terms  offered. 

[i]  (c)  The  contract  is  not  void  for  want  of 
mutuality.  It  bound  the  company  to  give 
Griswold  employment  for  five  years,  and  it 
bonnd  Griswold  to  work  for  the  company  for 
that  period  of  time,  unless  the  contract  was 
sooner  terminated  in  one  of  the  methods 
therein  stipulated.  It  was  not  terminated  in 
either  of  such  methods. 

[t,  7]  It  is  contended  that  the  contract  was 
unilateral,  for  the  reason  that  Griswold  had 
the  right  to  terminate  the  same  at  bis  option 
by  giving  90  days'  notice  in  writing  of  his 
intention  so  to  do.  This  did  not  constitute 
the  contract  one  at  will  on  the  part  of  Gris- 
wold. He  was  bound  to  serve  the  company 
for  90  days  after  such  notice.  Besides,  a 
contract  is  not  void  because  it  is  terminable 
at  the  option  of  one  of  the  parties,  if  there  is 
a  valid  consideration  for  such  option.  Taber 
V.  Dallas  County,  101  Tex.  250,  106  S.  W. 
332;  Ry.  Co.  v.  Eldredge,  155  S.  W.  1011; 
Ry.  Co.  V.  Scott,  72  Tex.  76,  77,  10  S.  W.  99, 
13  Am.  St.  Rep.  758;  Halff  v.  Waugh,  183 
S.  W.  843. 

[S]  If  the  contract  should  be  held  to  be 
terminable  at  the  option  of  Griswold,  the 
time  and  money  expended  by  him  in  estab- 
lishing agencies,  the  same  being  in  contem- 
plation of  the  parties  when  the  contract  was 
made,  constitutes  a  sufficient  consideration 
for  such  option. 

[1, 10]  (d)  It  is  true  that  the  company  of- 
fered to  employ  Griswold  to  write  insurance 
under  the  level  premium  plan,  but  this  fact 
is  material  only  in  so  far  as  It  may  tend  to 
reduce  the  amount  of  recovery  by  showing 
what  he  could  bave  earned  in  other  employ- 
ment during  the  life  of  his  contract  and  after 
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the  breach  of  the  same.  The  contract  which 
it  offered  him  was  essentially  different  from 
that  which  he  had.  It  did  not  give  him  any 
exclusive  territory,  and  he  would  have  been 
subject  to  discharge  at  the  will  of  the  com- 
pany. Grlswold  was  experienced  In  writing 
assessment  insurance  and  had  been  success- 
ful therein.  He  had  but  a  limited  experience 
in  writing  insurance  on  the  level  premium 
plan,  and  had  not  made  a  success  In  this 
kind  of  insurance.  He  was  under  no  obliga- 
tion to  accept  employment  of  an  inferior  qual- 
ity, at  least  not  imtil  be  had  tried  to  obtain 
other  satisfactory  employment.  Buffalo 
Bayou  Co.  v.  Lorenta,  177  g.  W.  1184;  Simon 
V.  Allen,  76  Tex.  398,  13  S.  W.  296.  After 
having  tried  other  employment  without  suc- 
cess, Grlswold  offered  to  go  to  work  for  the 
insurance  company  under  the  contract  offered 
him,  and  it  refused  to  give  him  such  employ- 
ment. 

[11]  (e)  The  company  alleges  that  Gris- 
wold  did  in  fact  agree  to  work  for  It  after  it 
Changed  Its  plan  of  Insurance,  under  a  con- 
tract which  annulled  the  contract  herein  sued 
upon,  and  that  its  subsequent  refusal  to  per- 
mit him  to  work  for  it  was  on  account  of  his 
bad  faith  in  going  to  work  for  another  insur- 
ance company.  This  was  an  issue  of  fact 
under  the  pleadings  and  the  evidence,  to  be 
determined  by  the  ]ury.  It  was  submitted 
under  a  special  issue,  and  the  Jury  found 
thereon  In  favor  of  Grlswold.  TBle  evidence 
was  sufficient  to  sustain  this  finding. 

[12]  (f)  It  is  the  contention  ot  the  com- 
pany that  the  evidence  as  to  what  Griswold 
would  have  earned  under  the  contract,  had 
the  same  not  been  breached,  was  not  su£B- 
dent  to  justify  the  submission  of  the  fourth 
special  Issue  hereinbefore  set  out  It  is  well 
settled  in  this  state,  as  well  as  in  other  ju- 
risdictions, that  in  a  proper  case  contemplat- 
ed profits  may  be  recovered  as  damages  for 
breach  of  a  contract  This  point  waa  fully 
considered  by  this  court  in  Construction  Co. 
V.  Caswell,  141  S.  W.  1015,  1017. 

[13]  This  is  in  fact  conceded  in  the  able 
brief  filed  by  the  company's  attorneys  herein, 
who  are  not  only  lawyers  of  great  learning 
and  ability,  but  may  be  clas.sed  as  experts  in 
the  law  pertaining  to  Insurance,  if  It  be  prop- 
er In  any  case  to  apply  the  term  "expert"  to 
a  branch  of  the  iBgal  profession.  Their  con- 
tention on  this  point  Is  not  that  the  verdict 
of  the  jury  is  excessive  as  to  the  amount 
found,  but  that  the  evidence  as  to  the  profits 
that  would  have  been  earned  in  writing  fu- 
ture business  is  too  uncertain  to  justify  a 
finding  as  to  any  amount  of  such  profits ;  that 
it  furnished  the  jury  no  standard  by  which  to 
estimate  such  profits,  but  necessarily  requir- 
ed that  their  verdict  should  be  entirely  a 
giiess  in  the  field  of  uncertain  speculation. 

It  is  true  that  the  determination  of  the 
amount  which  Griswold  might  have  been  able 
to  earn  under  his  contract,  but  for  the  breach 


of  same,  is  to  some  extent  speculative  and 
uncertain.  But  this  is  true  in  practically  ' 
every  case  as  to  future  profits  which  might 
have  been  realized  under  a  contract  but  for 
the  breach  of  the  same.  No  one  can  tell  with 
mathematical  certainty  what  would  have 
been  the  result  of  an  event  which  never  oc- 
curred. In  the  Instant  case  Griswold  may 
not  live  until  the  expiration  of  the  time  fixed 
In  his  contract;  he  may  become  disabled  by  "^ 
accident  or  disease ;  for  reasons  satisfactory 
to  himself,  he  might,  by  giving  90  days'  writ- 
ten notice  to  the  company,  have  terminated 
bis  contract;  the  agency  which  he  had  built 
up,  and  upon  which  he  was  in  a  large  meas- 
ure dependent  for  success,  might  have  been 
destroyed  by  his  agents  accepting  more  re- 
munerative employment;  peculiarly  bad 
trade  conditions  might  have  occurred,  which 
would  have  prevented  his  writing  the  amount 
of  Insurance  which  he  had  obligated  himself 
to  produce,  in  which  event  his  contract  by  Its 
terms  would  have  been  automatically  cancel- 
ed. Uncertainties  such  as  these  necessarily 
exist  more  or  less  in  all  suits  based  vpoo  loss 
of  profits. 

In  Wells  T.  Ins.  Co.,  99  Fed.  222,  39  C.  C. 
A.  476,  53  Ia  R.  A.  65,  the  court  quotes  with, 
approval  from  Dennis  v.  Maxfield,  10  Allen, 
(Mass.)  138,  as  follows : 

'TThese  earnings'  or  profits  were  therefore 
within  the  direct  contemplation  of  the  parties 
when  the  contract  was  entered  into.  They  are 
undoubtedly  in  their  nature  contingent  and 
speculative  and  difficult  of  estimation.  •  •  • 
Would  it  be  a  valid  defense,  in  the  event  of 
loss,  to  say  that  no  damages  could  be  claimed 
or  proved,  because  the  subject  of  insurance  was 
merely  speculative,  and  the  data  on  which  the 
profits  must  be  calculated  were  necessarily  in- 
adequate and  insufficient  to  con8tit\ite  a  safe 
basis  on  which  to  rest  a  claim  for  indemnity  T 
The  answer  is  that  in  such  cases  the  parties, 
having  by  their  contract  adopted  a  contingent, 
uncertain,  and  speculative  measure  of  damages, 
must  abide  by  it,  and  courts  and  juries  must 
approximate  as  nearly  as  possible  to  the  truth 
in  endeavoring  to  ascertain  the  amount  which 
a  party  may  be  entitled  to  recover  on  such  a 
contract  In  the  event  of  a  breach." 

There  is  more  uncertainty  as  to  the  amount 
of  damages  resulting  by  wrongful  injuries,  or 
from  death  by  wrongful  act,  than  as  to 
breach  of  contract;  but  it  has  never  been 
held  that  such  uncertainty  is  a  bar  to  a  cause 
of  action  for  the  recovery  of  such  damages. 

The  rule  that  damages  which  are  uncertain 
and  contingent  cannot  be  recovered  does  not 
apply  where  the  uncertainty  is  Oinly  as  to  the 
amount  of  loss  suffered  by  breach  of  a  con- 
trftct,  but  where  it  is  uncertain  as  to  whether 
any  damages  have  resulted  therefrom.  Wells 
V.  Ins.  Co.,  supra;  Joske  v.  Pleasants,  15 
Tex.  Civ.  App.  433,  39  S.  W.  600;  Trigg  v. 
Clay,  88  Va.  330, 13  S.  E.  434,  29  Am.  St  Rep. 
723;  Blagen  v.  Thompson,  23  Or.  239.  31 
Pac.  647,  18  L.  B.  A.  316;    Myers  v.  Ry.  Co, 
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fore  cited,  and  alao  Dickinson  v.  Lyle,  ISO  S. 
W.  DM;  San  Antonio  t.  Royal.  16  S.  W.  1102. 
[II]  The  Mcond  assignment  ot  error  Is  as 
follows: 


43  App.  DlT.  573,  60  N.  Y.    Supp.  284;    Lana- 
hon  T.  Hearer,  TO  Md.  413,  29  AtL  1036. 

[14]  It  Is  true  that  damages  for  loss  of 
profits  to  be  recoverable  for  breacb  of  con- 
tract must  be  such  proflts  as  appear  from 
tbe  contract  itself,  and  not  the  Inability  by 
reason .  of  sucb  failure  to  carry  out  some 
collateral  or  speculative  venture;  also  that 
the  evidence  must  furnish  some  standard  by 
w'iiicb  the  amount  of  the  proflts  which  vrould 
have  accrued  but  for  the  bseach  of  tbe  con- 
tract can  be  estimated  with  some  degree  of 
probability. 

[1(]  We  tbinlt  tbe  evidence  In  this  case 
complies  with  both  of  these  requirements.  It 
Is  apparent  that  both  parties  to  the  contract 
contemplated  that  Grlswold  expected  to  de- 
rive some  profit  therefrom,  and  that  such 
proflts  would  result  from  the  commissions 
received  by  him  on  insurance  that  he  might 
be  able  to  secure  through  his  efforts  and 
through  the  efforts  of  his  subagents.  He  was 
an  experienced  insurance  agent  in  this  char- 
acter of  insurance.  He  had  been  writing 
insurance  for  the  company  from  April,  1912, 
to  February,  1915,  when  the  company  breach- 
ed tbe  contract  The  amount  of  insurance 
written  by  him  for  each  year  during  this 
time  was  shown  by  the  evidence.  At  the  time 
tbe  contract  was  breached  he  had  the  exclu- 
sive right  to  represent  the  company  In  42 
wealthy  and  populous  counties  in  this  state. 
A  distinguished  American  said  upon  a  mem- 
orable occasion :  "I  know  of  no  way  of  Judg- 
ing the  future  except  by  the  past."  Judg- 
ments thus  formed  are  not  always  accurate, 
but  they  are  suttidently  so  to  control  the  ac- 
tions of  reasonable  men  In  the  most  impor- 
tant affairs  of  life;  and  we  think  this  stand- 
ard Is  sufficiently  accurate  to  have  enabled 
the  jury  in  this  case  to  estimate  the  amount 
•of  profits  which  Grlswold  would  have  receiv- 
ed under  his  contract  had  be  been  permitted 
"to  carry  It  out. 

[1  •]  Our  conclusions  under  the  first  assign- 
ment of  error  may  be  summed  up  as  follows: 

(1)  The  Insurance  company  breached  Its 
contract  with  Grlswold,  by  reason  of  which 
It  became  liable  to  him  for  all  such  damages 
as  reasonably  resulted  from  such  breach. 
Macgregor  v.  Ins.  Co.,  121  Fed.  493,  57  C.  C. 
A.  613;  Lewis  v.  Ins.  Co.,  61  Mo.  534;  Is- 
rael V.  Ins.  Co..  Ill  Minn.  404,  127  N.  W.  188 ; 
Crowell  V.  Ins.  Co.,  99  Minn.  214,  108  N.  W. 
064;  Stowell  v.  Ins.  Co..  61  App.  Div.  58,  70 
N.  Y.  Supp.  84;  Ins.  Co.  v.  Ross,  170  S.  W. 
1062;  Newcomb  v.  Ins.  Co..  51  Fed.  725;  Id.. 
62  Fed.  97,  10  O.  0.  A.  288;  Smith  ▼.  Smith, 
lie  App.  Div.  165, 101  N.  Y.  Supp.  521;  LovcU 
T.  Ins.  Co..  Ill  U.  S.  264.  4  Sup.  Ct  390.  28  L. 
Ed.  426;  United  States  v.  Behan.  110  U.  S. 
338,  4  Sup.  Ct  81.  28  L.  Ed.  170. 

[17]  (2)  Such  proflts  as  It  reasonably  ap- 
peared were  lost  to  Grtewold  by  reason  of 
the  breach  of  the  contract  were  proper  Ae- 
fuents  of  damage.    See  authorities  hereinbe- 


"Tbe  conrt  erred  in  submitting  to  the  Jary  its 
third  special  issue,  for  that  this  action  is 
brought  for  the  recovery  of  damages  for  an  al- 
leged breach  of  contract,  and  not  for  the  re- 
covery of  renewal  commissions  owing  under 
such  contract,  and  said  issue,  therefore,  is  not 
relevant  or  material  to  any  question  presented 
by  the  pleadinga." 

Tbe  company's  contention  under  this  as- 
signment is,  in  effect,  that  tlila  is  a  suit  to 
recover  damages  for  breacb  of  a  contract, 
and  It  was  therefore  error  to  submit  to  the 
Jury  the  question  as  to  how  much  the  com- 
pany was  "Indebted"  to  Grlswold  on  renewal 
contracts;  that,  "if  tbe  termination  of  the 
agency  was  wrongful,  the  plaintiff's  right  to 
receive  his  renewal  commissions  from  time  to 
tinae  as  they  accrued  was  not  destroyed 
thereby;  but  neither  was  that  right  converted 
into  a  right  to  receive  in  advance  of  their 
accrual  the  commissions  that  would  become 
due  If  and  when  the  premiums  were  paid." 

Grlswold  alleged  that  many  of  the  policy 
holders  were  induced  by  the  insurance  com- 
pany to  exchange  their  policies  for  level 
premium  policies,  under  which  no  renewal 
proniums  will  become  due.  The .  company 
ha\^ng  breached  Its  contract,  both  as  to  com- 
missions on  policies  that  might  have  been 
written  and  as  to  renewals  which  otherwise 
would  have  accrued,  this  suit  was  properly 
brought  for  damages,  including  such  amount 
as  would  have  accrued  to  Grlswold  but  for 
such  breach.  Wells  v.  Ins.  Co..  99  FeA.  222. 
39  C.  C.  A.  476,  53  L.  R.  A.  33.  In  this  case 
the  court  quotes  with  approval  from  Dennis 
V.  Maxfield.  10  Allen  (Mass.)  138,  as  follows: 

'The  breacb  of  the  contract  by  the  defend- 
ants has  created  only  one  cause  of  action  in 
favor  of  the  plaintiff.  His  compensation  for 
this  breach  necessarily  embraces  all  that  be  is 
entitled  to  recover  nnder  the  contract"  99 
Fed.  p.  228,  39  C.  0.  A.  482,  63  L.  R.  A.  64. 

[II]  Grlswold  sued  for  loss  of  renewals  as 
damages  for  breacb  of  his  contract.  Hie 
court  was  technically  in  error  in  tbe  third 
question  in  referring  to  such  compensation  as 
a  debt,  but  we  do  not  think  that  this  could 
have  Influenced  the  Jury  to  the  injury  of  the 
company.  Their  verdict  as  to  this  item  was 
neither  more  nor  less  by  reason  of  this  mis- 
nomer. 

[28]  Tbe  third  assignment  of  errw  com- 
plains of  tbe  finding  of  the  Jury  in  response 
to  the  third  question  as  being  excessive.  The 
answer  was  $5,000.  Attorneys  for  the  com- 
pany analyze  the  testimony  on  this  point,  and 
make  a  showing  tliat  the  verdict  should  Iiave 
been  for  only  92,677J.l.  On  the  contrary, 
Griswold's  attorneys  claim  that  an  analysis 
of  the  evidence  from  the  viewpoint  most  fa- 
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Torable  to  flie  company  shows  tiiat  his  renew- 
al premiums  would  have  amounted  to  $6,- 
811.25,  and  that  a  reasonable  deduction  from 
the  evidence  shows  that  he  was  entitled  to 
recover  on  this  Item  |7,91&.67.  The  amount 
of  this  Item  depends  largely  upon  the  number 
of  policies  written,  and  which  would  have 
been  written,  by  Griswold,  which  would  not 
have  lapsed  during  the  period  of  his  contract 
The  amount  of  this  item,  which  In  no  case 
could  have  been  retjticed  to  a  certainty,  might 
have  been  more  satisfactorily  shown  by  the 
testimony  of  experts.  We  are  not  able  to  say 
that  the  amount  found  by  the  Jury  is  unsup- 
ported hy  the  testimony. 

[21]  The  fifth  and  sixth  assignments  of  er- 
ror complain  of  statements  made  by  counsel 
for  Griswold  in  his  closing  argument  to  the 
Jury.  One  of  these  statements  was  that  the 
evidence  would  sustain  a  verdict  for  $25,000. 
There  was  nothing  of  an  inflammatory  char^ 
acter  in  this  statement  Counsel  had  the 
right  to  present  to  the  jury  his  deduction 
from  the  evidence. 

[12]  The  other  statement  of  counsel  com- 
plained of  was  as  follows:  "Gentlemen  of  the 
Jury, '  remember  if  you  want  the  plalntlflP  to 
recover,  answer  the  first  question,  'No.'" 
This  statement  was  Improper.  It  ought  not 
be  assumed  that  an  impartial  Jury  wanted  to 
return  a  verdict  for  either  party,  but  that 
their  desire  was  to  return  only  such  a  verdict 
as  the  evidence  demanded.  One  of  the  ad- 
vantages In  submitting  special  issues  Is  to  re- 
quire specific  findings  by  the  Jury  on  issues  of 
fact,  without  reference  to  their  effect  on  the 
Judgment  to  be  rendered  thereon.  However, 
It  must  necessarily  often  happen  that  the  ef- 
fect of  an  answer  is  so  evident  that  an  in- 
telligent Jury  should  not  fall  to  understand 
the  same.  In  such  case,  while  the  conduct  of 
an  attorney  in  stating  such  effect  to  the  Jury 
Is  not  to  be  approved,  it  would  not  constitute 
reversible  error.  Ry.  Co.  v.  Fleming,  203  S. 
W.  108.  Such  was  the  fact  in  the  instant 
case.    The  first  question  was: 

"When  the  plaintiff  in  this  case  telegraphed 
to  the  defendant  on  Marjh  19,  1915,  as  follows, 
'Send  contract  and  supplies,  am  ready  for 
work,'  was  he  referring  to  work  under  the  con- 
tract of  which  he  had  a  sample  form  as  intro- 
duced in  evidence,  given  to  him  by  the  defend- 
ant while  he  was  at  Burlington,  Iowa?" 

The  contract  referred  to  in  plain  terms 
abrogated  the  contract  sued  on.  Griswold 
did  not  deny,  and  could  not  have  done  so, 
that  if  his  telegram  referred  to  this  contract 
he  had  no  case.  The  Jury  could  not  have 
failed  to  understand  that,  unless  they  an- 
swered the  first  question  "No,"  Griswold 
could  not  recover. 

Finding  no  reversible  error  of  record,  we 
affirm  the  Judgment  of  the  trial  court 

Affirmed. 


GUM",  O.  &  S.  F.  BY.  00.  t.  ANDiaaSON, 
OIjAYTON  &  CO.     (No.  8121.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

April  19,  1919.    Rehearing  Denied 

May  31,  1919.) 

1.  Carrixbb  «=s>134:  —  AcTTON  tob  Loss  ov 
Goods— AoENCT—Bvi&ENCE. 

In  an  action  against  a  railroad  company  for 
the  value  «f  cotton  destroyed  by  fire  after  bav> 
ing  jbeen  loaded  into  one  of  its  cars  from  the 
platform  of  a  cotton  compress  company,  to 
whom  shipping  instructions  over  defendant's 
line  had  been  given,  and  while  search  was  being 
made  for  one  more  bale  on  the  platform  to  make 
the  shipment  complete,  evidence  held  to  sustain 
a  finding  that  the  compress  company  was  de- 
fendant's agent  for  receiving  and  loading  the 
cotton. 

2.  Caebikes  <S=»113— Diliveey  to  Oaebieb— 
Commencement  of  Liabilitt  fob  Loss. 

Where  shippers  having  100  bales  of  cotton 
on  the  platform  of  a  compress  company,  which 
was  the  carrier's  agent  for  shipment,  gave  or- 
ders for  their  shipment,  and  after  99  bales  had 
been  compressed,  inspected,  and  loaded  into 
two  freight  cars,  a  fire  destroyed  the  49  bales 
in  the  second  car  before  the  remaining  bale 
could  be  found  and  before  the  bill  of  lading 
was  signed,  there  was  a  sufficient  delivery  of 
the  cotton  to  the  carrier  for  transportation  to 
make  its  liability  as  a  carrier  attach  at  the 
time  of  the  fire. 

3.  CABBiEBa  <S=>113— Loss  OF  Cotton  Before 
Issuance  or  Bnx,  or  Lading. 

Where,  after  all  except  1  of  100  bales  of 
cotton  to  be  shipped  had  been  delivered  on  cara 
of  the  railroad  company  for  shipment,  port 
of  the  cotton  so  delivered  was  destroyed  by  fire, 
that  the  railroad  company  kept  an  inspector  to 
inspect  cotton  shipments,  and  would  not  issue 
a  bill  of  lading  until  the  entire  shipment  had 
been  Inspected,  will  not  exempt  the  company 
from  liability  for  the  loss  by  fire,  as  the  issu- 
ance of  a  bill  of  lading  is  not  the  sole  criterion 
for  the  carrier's  liability. 

Talbot,  J.,  dissenting. 

Appeal  from  District  Court,  Dallas  County; 
K.  B.  Mnse^  Judge. 

Action  by  F.  B.  Anderson  and  others,  com- 
poslng  the  firm  of  Anderson,  Clayton  &  Co., 
against  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff^ defendant  appeals.    Affirmed. 

Terry,  Cavln  &  Mills,  of  Galveston,  Lee, 
Lomax  &  Smith,  of  Ft  Worth,  and  E.  M. 
Browder  and  Locke  &  Locke,  all  of  DaHas, 
for  appellant 

0.  M.  Smithdeal,  of  Dallas,  for  appellees. 

TALBOT,  J.  F.  FL  Anderson,  M.  D.  Ander- 
son, W.  L.  Clayton,  and  B.  Clayton,  compos- 
ing the  firm  of  Anderson,  Clayton  &  Co. 
brought  this  suit  to  recover  from  the  appel- 
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lant.  Gulf,  Colorado  &  Santa  F^  Railway  j  press  these  100  bales,  mark  them  in  a  partic- 
Company  $a,S81.56,  with  iaterest  from  Feb-  ular  manner,  and  deUver  them  to  the  defeod- 
ruary  19,  1915,  as  the  value  o£  49  bales  of  |  ant  for  shipment,  and  at  the  same  time  de- 
cotton  alleged  to  have  been  delivered  to  the ,  liver  to  A.  H.  Wiggle,  the  local  freight  agent 
aroellant  at  Balllnger,  a?ex.,  on  February  9,  \  of  the  defendant  at  Ballinger,  a  prepared  bill 
1915,  and  accepted  by  it  for  transportation  ;  of  lading  for  signature  by  said  freight  agent, 
to  Houston,  Tex.,  and  vehich  it  is  alleged  \  covering  the  100  bales  of  cotton  in  question 
should  have  been  delivered  to  the  plaintiff  at  j  for  shipment.  The  duties  of  Wiggle  as  local 
Houston,  Tex.,  on  February  19,  1915.  The .  fright  agent  of  the  railway  company  were  to 
defendant  answered  by  general  demurrer  and  '  receive  and  deliver  freight  of  all  kinds,  to 
general  denial.  At  the  close  of  the  evidence  ,  issue  receipts,  bills  of  lading,  "and  such  other 
the  plaintiff  and  defendant  each  requested  ;  work  of  like  character."  The  bill  of  lading 
a  peremptory  Instruction.  That  of  the  de- 1  prepared  by  Nicholson  &  Baker,  and  dellr- 
fendant  was  refused,  and  that  of  Qie  plaintiff  ered  to  Wiggle,  the  defendant's  agent,  cover- 


was  granted ;  and,  on  the  verdict  of  the  Jury 
returned  in  accordance  with  the  court's  in- 
struction, Judgment  was  entered  in  favor  of 
the  plaintiffs  for  $2,147.46,  being  the  principal 
and  Interest  of  the  claim  sued  on  at  date  of 
judgment,  with  interest  thereon  from  Novem- 
ber 9,  1917,  at  the  rate  of  6  per  cent,  per  an- 
num, and  for  aU  costs  of  suit  From  this 
Judgment  defendant  appealed  to  this  court. 

The  following  facts  are  deducible  from  the 
evidence: 

The  plaintiffs  were  a  firm  of  cotton  export- 


ing the  100  bales  in  question,  was  not  signed 
and  issued  by  him  because,  when  it  was  pre- 
sented, inspection  of  all  the  100  bales  of  cot- 
ton had  not  been  made  in  behalf  of  the  de- 
fendant. The  Western  Weighing  &  Inspection 
Bureau  was  the  agent  of  the  defendant  for 
Inspecting  cotton  at  different  compress  points 
in  Texas,  and  J.  H.  Day  was  its  in8j>ector  at 
Ballinger.  The  defendant  would  not  accept 
cottcm  for  shipment,  and  issue  bills  of  lading 
for  the  shipment  thereof,  at  Ballinger,  until 
after  the  cotton  was  inspected  by  the  West- 


ers, whose  business  was  the  purchase  of  cot- 1  ern  Weighing  &  Inspection  Bureau's  inspec- 
ton  situate  at  compresses  and  the  export  of  i  tor,  J.  H.  Day.  Mr  Day's  method  of  inspect- 
the  same.    Nicholson  &  Baker  was  a  firm  of  i  ing  cotton,  which  was  pursued  in  this  in- 


what  Is  known  as  f.  o.  b.  buyers,  whose  busi- 
ness was  the  purchase  of  cotton  at  various 
Interior  points,  the  shipment  or  concentration 
of  the  same  at  compresses,  and  the  sale  of 
the  same  there  to  exporters.  They  resided 
at  Balllnger,  Tex.,  and  the  plaintiffs,  Ander- 
son, Clayton  &  Co.,  maintained  a  representa- 
tive there,  though  the  headquarters  of  the 
firm  was  at  Oklahoma  City,  Okl.  During 
the  month  of  February,  1915,  A.  H.  Carter 
was  the  representative  and  agent  of  plain- 
tiffs, and  engaged  in  buying  cotton  for  them 
at  Balllnger,  Tex.  About  February  8, 1916,  he 
bought  from  Nicholson  &  Baker  100  bales  of 
cotton  for  plaintiffs.  The  cotton  was  then 
situated  on  the  platform  of  the  Texas  Com- 
press Company  at  Balllnger.  Nicholson  & 
Baker  gave  to  plaintiffs  an  invoice  for  the 
100  bales,  in  which  the  bales  were  specified 
by  number.  Platutlffs  received  the  samples 
for  the  bales  of  cotton  accepted  the  Invoice, 
and  delivered  a  draft  to  be  drawn  by  Nichol- 
son &  Baker  on  plaintiffs  for  the  purchase 
price  of  the  cotton,  to  which  was  to  be  at- 
tached a  bUl  of  lading  from  the  defendant 
railway  company,  for  the  shipment  of  the 
100  bales  from  Nicholson  &  Baker,  Balllnger, 
Tex.,  to  the  order  of  Nicholson  &  Baker, 
Houston,  Tex.,  with  instructions  to  notify 
Anderson,  Clayton  ft  Ca  The  draft  and  its 
amount  was  based  upon  the  weights  and 
grades  of  the  particular  bales  of  cotton  in- 
voiced, as  such  wdghts  and  grades  had  been 
agreed  upon. 

On  February  8,  1915,  Nicholson  &  Baker 
dciUvered  to  the  compress  company  shipping 


stance,  was  to  stand  at  the  door  of  the  rail- 
road car  as  the  cotton  was  being  loaded  and 
pass  on  each  bale  as  it  went  into  the  car. 
The  loading  of  the  100  bales  bought  by  plain- 
tiffs from  Nicholson  &  Baker  was  begun,  and 
60  bales  of  the  same,  the  usual  number  put 
into  a  car,  were  put  into  one  car,  and  49  bales 
into  another  car,  of  the  defendant.  The  car 
containing  the  50  bales  which  was  completely 
loaded  was  switched  by  the  defendant  rail- 
way company  from  the  track  alongside  the 
compress  platform  to  a  different  track  in  the 
yard,  so  as  to  make  room  for  other  cars.  The 
car  Uito  which  the  49  bales  had  been  put  re- 
mained on  the  railroad  track  alongside  the 
compress  platform,  open  and  awaiting  the  re- 
maining bale  expected  to  complete  the  ship- 
ment. The  90  bales  put  into  the  cars  had 
been  compressed,  marked  and  Inspected. 
This  was  the  situation  on  the  afternoon  of 
February  9,  1916,  and  about  3:30  o'clock  of 
that  afternoon  a  fire  broke  out  on  the  plat- 
form of  the  compress  company,  spread  over 
its  plant  and  to  the  car  into  which  the  49 
bales  of  cotton  in  question  had  been  loaded, 
standing  alongside  said  platform,  and  de- 
stroyed the  same.  At  the  time  of  the  fire  the 
hundredth  bale  had  not  been  found.  It  was 
among  about  8,000  or  9,000  bales  of  cotton 
on  the  compress  platform,  and  the  compress 
company,  before  and  at  the  time  /at  the  fire, 
bad  three  or  four  men  trying  to  locate  it, 
but  they  had  not  been  able  to  do  so.  This 
bale  had  not  been  compressed,  marked,  or 
inspected. - 
There  was  testim<my  to  the  effect  that,  be- 


oiders  or  instructions  directing  it  to  com-,  fore  the  defendant  rail  way.  company  would  Is- 
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sue  a  bill  of  lading  for  the  shipment  of  cotton, 
It  required  the  compress  company  to  Issue 
what  is  known  'as  a  "compress  clearance" 
certifying  that  the  shippers  had  Instmcted  a 
certain  number  of  bales  of  cotton  to  be 
marked,  compressed,  and  detlrered  to  the  rail- 
way company.  This  "clearance,"  according 
to  the  testimony  of  the  superintendent  of  the 
compress  company,  is  a  notification  to  the  rail- 
way company  that  the  cotton  is  in  the  posses- 
sion of  the  compress  company  and  ready  to 
be  shipped,  and  all  that  remains  to  be  done 
is  to  have  the  cotton  inspected  by  the  West- 
em  Weighing  &  Inspection  Bureau.  A.  H. 
Carter,  agent  of  appellees,  testified  that  It 
was  the  custom  of  the  railroad  company  to 
accept  cotton  for  shipment  on  the  compress 
platform  at  Ballinger.  There  was  also  tes- 
timony to  the  effect  that  the  compress  com- 
pany loaded  the  cotton  for  the  railway  com- 
pany and  received  therefor  2  cents  a  bale. 
The  agent  of  the  defendant  had  not  signed 
any  bill  of  lading  prior  to  the  fire,  because, 
though  he  had  received  a  report  of  inspec- 
tion of  one  loaded  car,  containing  50  bales 
of  the  100  bales  of  cotton  to  be  shipped,  he 
had  received  no  reiwrt  concerning  the  re- 
maining bales,  because  the  car  containing  the 
49  bales  needed  another  bale  to  complete  the 
loading  of  the  same  and  the  shipment  Nei- 
ther Nicholson  &  Baker,  nor  A.  H.  Carter, 
the  representative  of  plalntlfTs,  nor  the  com- 
press company  on  their  behalf,  made  any  re- 
quest of  the  defendant  railway  company  to 
proceed  with  the  shipment  of  the  99  bales  of 
cotton,  or  to  issue  any  bill  of  lading  for  the 
99  bales,  until  after  the  fire  which  destroyed 
the  49  bales,  and  neither  the  representative 
of  the  Western  Weighing  &  Inspection  Bu- 
reau nor  the  agent  of  the  defendant  had  any 
information  that  the  shipment  was  to  be  of 
any  quantity  less  than  100  bales,  or  that 
that  there  was  a  desire  to  forward  any  part 
of  the  shipment  until  the  whole  was  ready. 
The  draft  received  by  Nicholson  &  Baker 
from  A.  H.  Carter,  agent  for  plaintiffs,  cover- 
ing the  100  bales,  would  not  have  been  hon- 
ored, unless  accompanied  by  a  bill  of  lading 
for  100  bales  of  cotton  Issued  by  defendant, 
and  they  did  not  have  a  bill  of  lading  cover- 
ing 100  bales.  Not  having  a  bill  of  lading 
covering  100  bales  of  cotton,  the  draft  orig- 
inally issued  was  not  collected  by  Nicholson 
&  Baker,  and  they  did  not  attempt  to  collect 
it. 

After  the  fire  and  destruction  of  the  49 
bales  of  cotton,  and  on  February  10,  1915, 
the  local  freight  agent  of  defendant  at  Bal- 
linger, under  instructions  and  by  direction 
of  its  division  freight  agent,  signed  and  de- 
livered .to  Nicholson  &  Baker  a  bill  of  lading 
for  the  99  bales  of  cotton,  50  of  which  hnd 
been  loaded  In  one  car  and  49  In  another, 
and  Nicholson  &  Baker  then  returned  to 
plaintiffs'  representative.  Carter,  the  draft 
originally  issned  for  the  100  bales,   which 


were  ordered  shipped,  and  received  In  its 
place  and  stead  a  draft  for  the  99  bales  cov- 
ered by  the  bill  of  lading  Issued  by  defend- 
ant's local  freight  agent  under  instructions 
from  the  division  freight  agent  The  bill  of 
lading  given  for  the  99  bales  of  cotton  was 
dated  February  9,  1915,  but  was  signed  and 
Issued  on  February  10,  1915,  and  the  local 
freight  agent  of  defendant  who  signed  U, 
testified  that  he  would  not  have  Issued  this 
bill  of  lading,  but  for  the  Instruction  he  re- 
ceived from  the  division  freight  agent  and 
that  he  had  never  before  Issued  a  bill'  of  lad- 
ing for  property  which  had.  In  whole  or  In 
part,  been  destroyed  by  fire  before  the  bill  of 
lading  was  signed.  Tbls  witness  further  tes- 
tified that  BO  far  as  he  knew,  nothing  more, 
was  to  be  d<me  by  the  shipper  in  this  case  be- 
fore the  cotton  would  have  been  ready  for 
shipment ;  that  "there  was  no  other  place  in 
Ballinger  for  compressed  cotton  to  be  loaded 
than  the  compress  company's  platform,  but 
that  the  railway  company  did  accept  flat  cot- 
ton on  the  railway  company's  regular  depot 
platform."  Upon  this  subject  R.  L.  Bassett, 
sui)erlntendent  of  the  Texas  Compress  Com- 
pany, testified: 

"The  railroad  company  had  no  place,  except 
the  compress  platform,  for  handling  concen* 
trated  cotton." 

At  another  place  he  said: 

"The  railroad  company  had  another  platform 
in  Ballinger  for  shipment  of  cotton,  and  there 
was  no  reason,  except  additional  expense  to 
the  shipper,  why  compressed  cotton  could  not  be 
shipped  over  the  other  platform." 

He  further  testified;  / 

"There  was  nothing  else  to  be  done  to  the 
49  bales  by  the  shipper  to  forward  the  shipment 
or  prepare  it  for  shipment,  but  the  cotton  could 
never  go  out  until  the  shipment  was  finished. 
It  was  up  to  us  to  find  the  other  bale,  and  if  we 
could  not  find  it  the  raUroad  would  have  re- 
fused to  handle  it,  as  the  bill  of  lading  called 
for  100  bales.  X  don't  know  whether  the  bill 
of  lading  had  been  signed,  but  presume  it  bad 
been  made  out" 

At  the  time  in  question  J.  S.  Hershey,  IIt- 
ing  at  Galveston,  Tex.,  was  general  freight 
agent  of  the  defendant  and  he  testified  with- 
out contradiction  that  the  local  freight  agent 
of  defendant  at  Ballinger  and  the  division 
freight  agent  at  Temple,  j.ex.,  got  their  in- 
stmctions  from  him  with  reference  to  the  re- 
ception of  freight  and  the  issuance  of  bills 
of  lading,  or  from  the  department  over  which 
he  (Hershey),  as  head  of  the  freight  depart- 
ment, had  Jurisdiction ;  that  among  the  in- 
structions given  is  Item  15,  Santa  F6  System 
Circular  2249a,  relating  to  handling  o£  cotton, 
tvhlch  Is  as  follows: 

"No  receipt  for  cotton  or  cotton  lintera  should 
be  given  to  a  shipper,  or  bill  of  lading  signed, 
until  the  agent  or  his  representative  knows  by 
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actual  coast  and  check  that  all  of  the  cotton, 
properly  marked  as  called  for  by  receipt  or  bill 
of  lading,  haa  been  received  and  placed  on  plat- 
form or  other  place  designated  by  the  agent,  or 
in  can  as  directed  by  this  company's  agent 
The  inspection  of  cotton  and  cotton  linters  at 
Texas  and  Oklahoma  compresses  has  been  plac- 
ed under  the  supervision  of  the  Western  Weigh- 
ing &  Inspection  Bureau.  Bilk  of  lading  cov- 
ering these  commodities  must  not  be  issued  by 
you,  except  on  inspection  certificates  of  the  bu- 
i«au  representative  subject  to  the  following  in> 
atractions:  Exttort,  interstate,  and  internation- 
al bills  of  lading  will  only  be  issued  after  the 
cotton  has  been  compressed,  inspected  by  a  rep- 
resentative of  the  Western  Weighing  &  Inspec- 
tion Bureau,  and  either  loaded  into  cars  or  plac- 
ed in  snch  positioB  on  compress  platform  aa  to 
enable  careful  inspection  of  the  same  as  to  con- 
dition." 

He  farther  testified  tbat  other  instructions 
referring  to  the  same  thing  are  as  follows: 

"Bills  of  lading  will  not  be  signed  until  all  the 
property  is  in  the  possession  of  the  railroad 
company   and   under   its   actual   control." 

On  cross-examination  this  witness  said: 

"If  a  man  has  said  he  has  100  bales  of  cot- 
ton, and  when  it  comes  to  a  show-down  he  has 
but  90,  the  agent  would  refuse  to  issue  a  bill  of 
lading  for  100  bales,  but  after  receiving  the  99 
bales  would  issue  a  bill  of  lading  for  99  bales, 
if  it  was  acceptable  to  the  shipper;  that  if 
they  asked  for  a  bill  of  lading  for  99  bales  that 
had  actually  been  delivered  and  inspected,  al- 
though his  original  tender  was  100  bales,  he 
would  correct  his  request  for  100  bales  and 
biU  of  lading  would  be  issued  for  99." 

J.  H.  Day,  Inspector,  said  that  he  Inspected 
the  49  bales  as  they  were  being  moved  Into 
the  car,  and  tbat  he  accepted  them  on  the 
track.  The  evidence  falls  to  show  any  such 
negligence  on  the  part  of  the  nppellant  with 
respect  to  the  origin  of  the  fire  or  burning 
of  the  cotton  as  would  render  the  appellant 
liable  as  warehouseman. 

The  only  assignment  Of  error  presented  In 
the  brief  is  as  follows: 

"The  court  erred  in  the  respect  and  for  the 
reasons  stated  in  the  ninth  ground  of  this  de- 
fendant's objections  to  the  action  of  the  court 
in  peremptorily  instructing  the  jui7  to  find  for 
plaintiffs,  and  declining  to  instruct  the  jury  to 
return  a  verdict  herein  for  the  defendant,  which 
ground  was  as  follows,  to  wit:  'The  defendant 
excepts  to  the  action  of  the  court  in  refusing 
its  specially  requested  charge  directing  the  jury 
to  return  a  verdict  in  its  favor ;  for  tbat  the 
undisputed  evidence  shows  that  the  49  bales 
sued  for  were  delivered  to  the  defendant  on  ac- 
count of  a  single  shipment  of  100  bales  of 
cotton  and  no  less,  and  that  one  bale  of  such 
shipment  had  not  been  delivered  to  the  defend- 
ant prior  to  the  fire,  and  that  such  49  bales, 
as  well  as  50  other  bales,  were  held  by  the  de- 
fendant awaiting  the  receipt  of  the  remaining 
bale  necessary  to  complete  the  shipment,  and 
that  the  defendant's  duty  with  reference  to  said 
cotton  was  that  of  a  warehouseman  only,  and 
not  of  a  carrier,  and  for  that  It  is  neither  al- 
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leged  nor  proved  that  the  destruction  of  the 
cotton  was  due  to  any  negligence  of  the  defend- 
ant." 

The  charge  requested  by  the  defendant  and 
refused  by  the  court  simply  directed  the  Jury 
to  return  a  verdict  for  the  defendant.  The 
charge  given  by  the  court  at  the  request  of 
the  plalntUfs  reads  thus: 

"The  uncontradicted  evidence  in  this  case 
shows  that  the  49  bales  of  cotton  in  question 
were  delivered  by  the  plaintiffs  to  the  defendant 
for  transportation;  that  said  cotton,  after  it 
was  delivered  to  and  accepted  by  said  railway 
company  for  transportation,  was  destroyed  by 
fire;  that  its  value  at  the  time  it  was  destroy- 
ed was  f  1,83S.60.  Therefore  you  are  instructed 
to  return  a  verdict  in  favor  of  plaintiffs  for  the 
sum  of  $1,836.50,  with  6  per  cent,  interest 
thereon  from  February  9, 1915,  to  date." 

The  question  to  be  decided  Is  whether  or 
not,  from  the  circumstances  related,  the  de- 
fendant's duties  as  carrier,  and  therefore  as 
absolnte  insurer,  had  attached.  After  assert- 
ing that  appellee's  suit  Is  based  upon  the  the- 
ory that  99  bales  of  cotton  were  delivered  to 
and  accepted  by  the  railway  company  on  Feb- 
ruary 9,  1015,  before  the  fire,  for  transporta- 
tion, whereby  It  became  liable  as  an  insurer 
for  the  49  bales,  which  were  destroyed  by 
fire,  appellant  advances,  as  a  complete  an- 
swer to  appellant's  suit,  the  proportions 
that  a  railway  company  Is  not  liable  as  an 
Insurer  of  goods  ordereid  shipped  by  It  until 
the  entire  quantity  so  ordered  to  be  shipped 
is  delivered  to -and  accepted  by  it  for  ship- 
ment ;  that  the  entire  quantity  so  ordered  to 
be  shipped  In  this  case  was  100  bales  of  cot- 
ton, but  at  the  time  of  the  fire  1  bale  of  the 
same  had  not  been  located,  marked,  com- 
pressed, and  Inspected,  and  had  neither  been 
delivered  to  nor  accepted  by  defendant ;  that 
possession  by  the  compress  company  of  the 
100  bales  of  cotton,  or  any  part  thereof,  was 
neither  possession  of,  delivery  to,  nor  accept- 
ance by  the  defendant  railway  company. 
Appellee  contends  that,  since  the  undisputed 
evidence  shows  that  the  shippers  had  done 
all  that  could  be  done  by  them  to  complete 
the  delivery  of  the  cotton  to  the  defendant 
for  transportation  before  the  fire,  the  trial 
court  properly  Instructed  the  Jury  to  return 
a  verdict  In  favor  of  appellees;  that,  the  un- 
contradicted evidence  showing  that  49  bales 
of  the  cotton,  for  the  value  of  which  this 
suit  was  brought,  were  delivered,  along  with 
other  cotton,  to  appellant  as  a  common  car- 
rier, accepted  by  Its  Inspector,  and  loaded  in- 
to Its  cars,  the  court  properly  Instructed  a 
verdict  for  appellees ;  that  the  uncontradict- 
ed evidence  showing  that  appellant's  station 
agent,  who  was  authorized  to  bind  It,  with 
full  knowledge  of  all  the  facts,  signed  the 
bill  of  lading,  admitting  that  the  appellant 
bad  received  the  cotton  as  a  common  car- 
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rler;  and  that  tbla  was  acted  on  by  all  the 
parties  to  the  transaction — the  court  did  not 
err  In  instructing  a  verdict  for  appellees. 

[1-S]  The  conclusion  reached  by  a  majority 
of  the  court  is  that  the  Judgment  of  the 
trial  should  be  affirmed.  The  general  rule 
contended  for  by  appellant  to  the  effect  that 
a  railway  company  is  not  liable  as  a  common 
carrier  and  insurer  of  goods  ordered  to  be 
shipped  by  it  until  the  entire  quantity  so  or- 
.  dered  to  be  shipped  is  delivered  to  and  accept- 
ed by  it  for  shipment  is  not  denied,  but  rec- 
ognized as  well  established.  The  view  talten 
Is  that  this  rule  or  principle  of  law  was  fully 
met  and  satisfied  by  the  undisputed  eridence 
in  the  case.  The  100  bales  of  cotton  were  on 
the  compress  company's  platform,  and  that 
company  had  been  instructed  by  the  shippers 
to  deliyer  the  same  to  the  defendant  for 
transportation.  The  defendant  had  built  rail- 
road tracks  alongside  this  platform  for  the 
purpose  of  enabling  it  to  receive  and  load  in- 
to its  cars  for  shipment  from  said  platform 
compressed  cotton.  It  had  been  notified  of 
the  Intended  Sliipment  of  the  100  bales,  had 
placed  cars  alongside  the  platform  into  which 
the  cottcm  was  to  be  loaded,  and  90  bales  had 
actually  been  loaded,  before  the  fire  occurred 
which  destroyed  tne  49  bales.  This  loading, 
as  was  the  custom,  was  done  by  the  compress 
company  for  the  railway  company,  and  for 
such  service  the  compress  company  received 
its  compensation  from  the  railway  company. 
The  compress  company,  under  the  undisputed 
facts,  was  the  agent  of  the  defendant  in  the 
matter  of  delivering  and  loading  the  cotton, 
and,  according  to  the  testimony  of  the  de- 
fendant's local  agent  and  of  the  compress 
company's  superintendent,  nothing  remained 
to  be  done  by  the  shippers  in  furtherance  of 
the  shipment  at  the  time  of  the  fire.  The 
evidence  conclusively  shows  that  the  100 
bales  had  been  put  on  the  platform  of  the 
compress  company,  the  only  place  at  Balling- 
er  where  appellant  received  and  accepted 
compressed  cotton  for  shipment,  and  it  is  not 
denied  that  all  of  said  cotton  was  on  this 
platform  and  in  the  possession  of  the  com- 
press company  at  the  time  the  shipping  orders 
were  given.  The  contention  of  appellant  is 
that  1  bale  of  the  lot  had  not  been  compressed. 
Inspected,  and  delivered  to  it  at  the  time  the 
fire  occurred,  and  therefore  none  Of  said  cot- 
ton, notwithstanding  99  bales  of  the  same 
had  been  inspected,  accepted,  and  placed  into 
its  cars,  and  was  in  its  custody  as  a  common 
carrier.  The  evidence  is,  not  that  the  1  bale 
in  questlan  was  not  ready  for  delivery  and 
inspection,  but  that  it  had  not  been  discov- 
ered at  the  time  of  the  fire,  and,  if  misplaced 
or  lost,  it  had  beesx  misplaced  or  lost  by  the 
compress  nompany,  which  had  been  employed 
by  appellant  to  do  the  loading  of  the  ship- 
ment for  it,  and  not  tliroagh  any  act,  want 
of  care,  or  fault  on  the  part  of  the  shipper 
or  liis  agent   It  may  well  be  asked: 


"Wherein  was  the  shipper  responsiUe  for  the 
fallare  to  find  and  load  this  bale?  What  could 
be  have  done,  that  he  liad  not  already  done, 
to  get  it  into  the  car?  When  he  ordered  the 
cotton  shipped,  he  unquestionably  meant  to 
have  it  shipped  immediately,  and  the  same  was 
then  in  the  possession  of  the  compress  compa- 
ny, selected  and  employed  by  appellant  to  do  the 
loading,  and  on  the  platform  where  appellant 
received  and  accepted  compressed  cotton  for 
shipment.  Mr.  Day,  the  inspector,  was  not  en- 
gaged by  appellant  to  load,  or  have  loaded,  the 
shipments  of  cotton.  His  duty  was  simply  to 
inspect  and  check  ahipments  tendered  to  appel- 
lant. The  1  bale  of  the  shipment  here  in  ques- 
tion, which  had  not  been  found  in  the  time  of 
the  fire,  had  not  I)een  inspected  by  him ;  but  it 
does  not  appear  that  it  waa  the  fault  of  the 
sliipper  or  his  agent  tliat  tins  had  not  l>een 
done." 

It  seems  manifest  from  the  record  that  the 
100  bales  ordered  shipped  in  this  case  had 
been  accepted  by  appellant  for  transportation 
through  its  agent,  the  compress  company,  be- 
fore the  fire  occurred  which  destroyed  the 
49  bales  involved  in  this  suit,  and  that  It  Is 
inevitable  that  the  appellant  should  be  held 
liable  for  the  destruction  of  said  49  bales. 
Therefore  ftie  contention  of  appellant  to  the 
effect  that  there  Is  no  evidence  that  the  rela- 
tion of  agency  existed  between  the  compress 
company  and  the  appellant,  and  that  the 
compress  company  was  acting  for  It  In  the 
matter  of  accepthag  and  loading  the  ship- 
ment, is  not  supported  by  the  record.  Tliat 
appellant  kept  on  hand  an  inspector  of  Its 
own  selection  to  check  and  inspect  shipments 
of  cotton,  and  tliat  there  is  evidence  to  the 
effect  that  It  would  not  issue  a  bill  of  lading 
for  a  shipment  until  the  same  bad  been  in- 
spected by  the  Inspector  and  reported  by  him 
to  the  railway  station  agent,  may  be  admit- 
ted; but  the  Issuance  of  a  bill  of  lading  is 
not  the  sole  criterion  of  appellant's  liability 
for  the  value  of  the  cotton  destroyed.  "If 
the  facts  show  a  delivery  of  the  cotton  to 
the  railroad  for  immediate  transportation, 
as  we  believe  they  do,  then  Its  liability  as 
common  carrier  had  attached"  at  the  time  of 
the  fire.  Railway  Co.  v.  Hall,  64  Tei.  615; 
Railway  Co.  v.  Trawick,  80  Tex.  270, 15  S.  W. 
568,  18  S.  W.  948;  Railway  Co.  v.  Martin, 
12  Tex.  Civ.  App.  464,  36  S.  W.  21;  RaUway 
Co.  V.  Bdwards  &  Co.,  66  Tex.  Civ.  App.  643, 
121  S.  W.  670;  Arthur  v.  Railway  Co.,  204 
U.  S.  505,  2T  Sup.  Ct.  338,  51  U  Ed.  590.  In 
the  first  case  cited  the  Supreme  Court  said: 

"The  question  was:  Had  the  defendant  ac- 
cepted the  cotton;  not  bad  all  been  done  that 
ought  to  have  preceded  acceptance?  If  the  de- 
fendant had  taken  control  of  the  cotton  and  put 
its  agents  to  preparing  it  for  shipment,  it  had 
accepted  the  cotton." 

In  Railway  Co.  v.  Edwards  &  Co,  dted, 
as  in  the  present  case,  the  compreashig  of  the 
cotton  and  the  loading  of  the  same  In  the 
cars  were  matters  to  be  performed  by  tbe 
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compress  company.  This  was  necessary, 
and  had  not  been  done  at  the  time  of  the  Are 
which  destroyed  the  74  bales,  for  the  value 
of  which  the  suit  was  brought,  and  no  bill  of 
lading  for  the  shipment  bad  been  Issued. 
The  cotton  had  been  delivered  to  the  compress 
company,  and  was  on  that  company's  plat- 
form to  be  compressed  and  shipped  over  the 
railway  company's  road.  By  the  general 
usage  the  owner  of  cotton  would  give  ship- 
ping Instructions  to  the  compress  company, 
and  no  such  Instructions  were  given  to  the 
agent  of  the  railroad  after  the  Instructions 
were  given  to  the  compress  company.  Before 
bills  of  lading  were  signed,  the  cotton  was 
destroyed  by  fire  while  on  the  compress  com- 
pany's platform,  and  this  court,  speaking 
through  Mr.  Justice  Bookhout,  held  that 
there  was  a  delivery  bt  the  cotton  to  the  rail- 
way company  for  transportation  before  the 
fire,  and  a  writ  of  error  was  refused. 

In  the  case  at  bar  the  facts  show  that  the 
relation  of  agency  existed  between  the  com- 
press company  and  the  appellant,  and  that 
'the  compress  company  had  possession  of  the 
one  hundredth  bale  of  cotton  necessary  to 
make  the  shipment  ordered  complete.  These 
and  other  facts  shown  by  the  record  estab- 
lish beyond  controversy  the  liability  of  appel- 
lant for  the  value  of  the  cotton  destroyed, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 

TALBOT,  Jw  dissents. 


MUDGE  et  al.  v.  HUGHES  et  al.    (No.  6241.) 

(Court  of  Civil   Appeals  of  Texas.     San   An- 
tonia     May  22,  1910.)  v 

1.  CoTJBTB  ®=f>4T8  —  Pbopkbtt  in  Hands  of 
Receives  —  Enfohcehent  or  Judgment  — 

STATnTK. 

Rev.  St.  1911,  art.  2146,  anthorizing  snits 
against  receivers  without  first  obtaining  leave  of 
the  court  appointing  such  receivers,  does  not, 
in  view  of  article  2137,  confer  upon  one  court 
the  right  to  enforce  a  judgment  out  of  property 
in  the  hands  of  receiver  of  another  court,  or  to 
interfere  with  the  custody  and  control  of  such 
property. 

2.  Pbopkbtt  iS=5»4  —  Watebs  and  Wateb 
CocBBES  «=9249  —  Ibbiqahon— Natubk  of 
Wateb— Real  Estate. 

Water  in  canals  for  irrigation  purposes  is 
real  estate,  and  landowner's  right  to  the  use  of 
a  portion  thereof  is  a  servitude  upon  such  real 
estate. 

3.  Watebs  and  Wateb  Coubses  ®=>232— Ib- 
BioATioN  Company  —  Receiveb— Wateb  in 
Canals. 

When  court,  appointing  receiver  for  Irriga- 
tion company,  took  into  its  custody  the  property 
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of  the  company,  it  took  the  water  flowing  into 
the  canals  as  a  part  thereof. 

4.  COUKTS  «=»478  —  CONFLICnKO  JUBISDIC- 

TioN— Possession  or  Pbopkbtt— Intcbveb- 

BNCB. 

One  court  has  no  right  to  interfere  with  the 
possession  by  another  court  of  property  for 
which  it  has  appointed  a  receiver. 

5.  Reoeivebs  <S=»116  —  Contbacts  —  Annth,- 

MENT. 

Contracts  made  by  receivers  under  author- 
ity given  by  the  court  are  in  a  substantial  sense 
the  contracts  of  the  court,  and  cannot  be  an- 
nulled at  th«  pleasure  of  the  court. 

a.    COTJBTS   «=>478  —   CONFLICTINO    JUBISDIC- 

TioN— Management  of  Cobpobation. 
In  view  of  Rev.  St.  1911,  arts.  2132  and 
2133,  the  district  court  of  one  county  has  no 
right  to  interfere  with  the  management  and  con- 
trol of  the  corporation  being  administered  by 
a  receiver  appointed  by  district  court  of  an- 
other county. 

7.  CODBTB  «=3478  —  CONFUOTINO  JmilSDIC- 

TioN— Action  against  Receivebs. 
District  'court  of  one  county  luis  no  juris- 
diction of  suit  and  to  compel  receiver  of  ir- 
rigation company  to  supply  water  upon  terms 
other  than  uose  imposed  by  order  of  district 
court  of  another  county  appointing  receiver, 
and  to  have  such  terms  declared  nnreasonable, 
and  to  enjoin  enforcement  thereof,  since  an  or- 
der granting  such  relief  would  constitute  an  in- 
terference with  the  possession,  control,  and 
management  of  the  receivers  appointed  by  an- 
other court. 

Appeal  from  District  Court,  Bexar  County; 
S.  G.  Tayloe,  Judge. 

Suit  by  John  P.  Mtidge  and  others  against 
A.  A.  Hughes  and  others.  Judgment  of  dis- 
missal, and  plaintiffs  appeal.    Affirmed. 

Don  A.  Bliss,  of  San  Antonio,  for  appel- 
lants. 

Samuel  Spears,  of  San  Benito,  A.  E.  Black, 
of  Austin,  and  A.  L.  Montgomery,  of  San 
Benito,  for  appellees. 

MOURSUND,  J.  Appellants  filed  suit  In 
the  district  court  of  Bexar  county  In  and  for 
the  Forty-nfth  Judicial  district  of  Texas 
against  appellees,  A.  A.  Hughes,  who  resides 
In  said  Bexar  county,  and  E.  F.  Rawson,  who 
resides  in  Cameron  county,  Tex.,  alleging. 
In  substance,  as  follows:  That  appellants 
respectively  own  certain  tracts  of  land,  de- 
scribing the  same,  situated  in  Hidalgo  coun- 
ty, Tex. ;  that  said  tracts  of  land  are  situated 
within  the  seml-arld  district  of  Texas,  where 
the  natural  rainfall  Is  Insufficient  to  produce 
crops;  that  they  owned,  and  still  own,  water 
rights  appurtenant  to  their  respective  tracts 
of  land  entitling  them  to  be  supplied  with 
water  from  an  Irrigation  plant  owned  by  the 
Valley  Reservoir  &  Canal  Company,  a  cor- 
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poratlon  duly  Incorporated  under  the  laws  of 
Texas,  as  a  public  serrice  irrigation  corpora- 
tion, whlcli  corporation  bad  duly  conveyed 
to  appellants  said  water  rights;  that  said 
conveyances  embodied  contracts  between  ap- 
pellants  and  the  said  Valley  Reservoir  &  Ca- 
nal Company  running  with  the  land,  the  stip- 
ulations of  said  contracts  setting  forth  the 
fixed  charges  and  other  rates  to  be  charged 
for  supplying  water  from  said  Irrigation 
plant;  that  afterwards  receivers  had  been 
appointed  of  the  property  of  the  VaUey  Res- 
ervoir &  Canal  Company,  including  said  ir- 
rigation system,  by  the  district  court  of  Cam- 
eron county,  Tex^  and  that  the  said  appellees 
had  been  appointed  said  receivers;  that  ap- 
pellees were  unlawfully  making  certain  de- 
mands upon  appellants,  and  requiring  appel- 
lants to  comply  with  said  unlawful  demands 
as  conditions  precedent  to  allowing  appel- 
lants to  enjoy  their  said  easements  during 
the  year  1919;  that  each  and  all  of  said  de- 
mands were  unreasonable;  that  appellees 
were  unlawfully  withholding  from  appellants 
the  enjoyment  of  their  said  easements,  to 
wit,  their  said  water  rights,  because  of  the 
refusal  of  appellants  to  comply  with  said 
unlawful  demands. 

i^iiong  the  unlawful  demands,  as  alleged 
by  appellants,  was  one  requiring  them  to  pay 
to  appellees  the  amounts  of  the  fixed  charges 
0..  each  and  every  acre  of  their  lands  that 
appellees  claimed  had  accrued  prior  to  the 
time  of  the  appointment  of  any  receivers  by 
the  said  district  court,  being  the  fixed  charg- 
ei4  provided  by  their  said  contracts  with  the 
said  Valley  Reservoir  &  Canal  Company  for 
the  years  1914,  1915,  and  1916,  which  said 
fixed  charges  appellants  alleged  they  did  not 
owe,  and  were  In  dispute  between  them  and 
the  said  Valley  Reservoir  &  Canal  Company 
prior  to  the  appointment  of  any  receivers  of 
the  property  of  the  said  Valley  Reservoir  & 
Canal  Company,  and  which  were  In  litigation 
as  to  all  of  the  appellants,  except  appellant 
Pascben,  In  the  district  court  of  Hidalgo 
county,  Tex.,  and  the  district  courts  of  said 
Bexar  county  prior  to  any  appointment  of  re- 
ceivers of  the  property  of  the  said  VaUey 
Reservoir  &  Canal  Company. 

Another  was  a  demand  that  appellants  pay 
to  appellees  the  sum  of  $5  per  acre  on  each 
and  every  acre  of  their  said  lands  for  the  pur- 
pose of  making  permanent  betterments  In  the 
said  irrigation  system,  and  to  pay  one-half 
of  the  salaries  of  appellees  as  receivers  of  the 
property  of  the  said  Valley  Reservoir  4  Ca- 
nal Company  during  the  year  1919,  and  this 
over  and  above  the  charges  made  for  supply- 
ing water. 

Appellants  further  alleged  that  the  appel- 
lees, defendants,  were  also  discriminating 
against  appellants  in  favor  of  others  who 
may  have  complied  with  said  demands  by  a 


certain  date  by  undertaking  not  to  allow  ap- 
pellants the  enjoyment  of  their  said  ease- 
ments in  the  event  that  the  supply  of  water 
of  said  irrigation  system  should  be  exhausted 
by  those  who  complied  with  said  demands  by 
said  date,  even  though  appellants  should  com- 
ply with  said  demands  after  said  date,  that 
is  to  say,  appellees  were  giving  a  preference 
to  those  who  should  comply  with  said  de- 
mands by  said  date. 

Appellants  further  alleged  that  all  of  said 
demands  as  well  as  the  said  preference  were 
unreasonable  and  unlawful. 

Appellants  alleged  that  the  time  was  right 
at  hand  when  the  enjoyment  of  their  said 
easements  was  necessary  to  enable  them  to 
make  crops  on  their  said  lands  during  the 
year  1919 ;  and  unless  they  were  allowed  at 
once  the  enjoyment  of  their  water  rights  they 
would  be  deprived  of  the  beneficial  enjoyment 
of  their  lands  during  the  year  1919,  whereby 
they  would  suffer  great  and  irreparable  loss- 
es, for  which  they  had  no  adequate  remedy  at 
law. 

Appellants  ottered  to  pay  to  appellees  in 
advance  the  fixed  charges  stipulated  In  their 
water  contracts  with  the  said  Valley  Reser- 
voir &  Canal  Company,  to  wit,  $4  per  acre  on 
each  and  every  acre  of  land  owned  by  all  the 
appellants  other  than  appellant  Paschen  in 
accordance  with  their  said  water  contracts 
and  $3  an  acre  on  each  and  every  acre  owned 
by  appellant  Paschen  in  accordance  with  hia 
said  contract;  and  they  offered,  further,  to 
pay  to  appellees  in  advance  the  said  charge 
of  $5  per  acre  demanded  by  appellees  for  the 
purpose  of  making  permanent  betterments  In 
and  on  said  Irrigation  system,  and  to  pay  on 
the  salaries  of  said  receivers  in  case  the  court 
should  so  require,  and  to  comply  with  any 
and  all  reasonable  rules  and  regulations  that 
appellees  had  prescribed  or  might  prescribe 
as  to  supplying  them  with  water  to  Irrigate 
their  said  lands  from  said  Irrigation  system, 
and  they  offered  to  do  any  and  all  tMngs  they 
ought  in  equity  and  good  conscience  to  do. 

Appellants  prayed  for  the  issuance  of  a 
preliminary  Injunction  restraining  and  pro- 
hibiting appellees  from  withholding  from 
them  the  enjoyment  of  their  said  easements 
until  appellants  should  comply  with  said  un- 
reasonable and  unlawful  demands  during  the 
pendency  of  the  suit;  and  they  prayed  that, 
on  final  hearing,  the  court  adjudicate  each 
and  all  of  said  demands  of  appellees  to  be 
unreasonable  and  unlawful,  and  that  a  per- 
emptory writ  of  mandamus  issue  compelling 
appellees  to  permit  appellants  to  enjoy  their 
said  easements,  to  wit,  tbelr  said  water 
rights,  in  accordance  with  their  said  con- 
tracts, and  that  the  appellees  be  perpetually 
enjoined  and  prohibited  from  requiring  ap- 
pellants to  comply  with  said  unreasonable 
and  unlawful  demands  as  a  condition  preced* 
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eat  to  appellants'  being  allowed  to  enjoy 
their  said  water  rights.  Appellants  also  pray 
for  general  relief. 

Appellees  first  interposed  a  plea  to  the  Ju- 
risdiction of  the  court  to  hear  and  determine 
the  controversy  between  appellants  and  ap- 
pellees in  substance  as  follows:  "niat  they 
had  been  duly  appointed  by  the  district  court 
of  Cameron  county  receivers  of  the  property 
of  the  Valley  Reservoir  &  Canal  Company, 
including  the  irrigation  system  of  said  cor- 
poration, in  a  suit  numbered  3073  on  the 
docket  of  said  court,  wherein  the  American 
National  Insurance  Company  and  the  San 
Antonio  Loan  &  Trust  Company  were  plain- 
tifts,  and  the  Valley  Reservoir  &  Canal  Com- 
pany, John  Closner,  W.  F.  4lprague,  and 
others  were  defendants,  entitled  American 
Katlonal  Insurance  Company  et  al.  v.  Valley 
Reservoir  &  Canal  Company  et  al.,  and  were 
duly  authorized  by  the  order  of  said  district 
court  to  continue  the  operation  of  said  Irriga- 
tion system,  but  under  orders  of  the  court ; 
that  they  were  operating  and  managing  said 
irrigating  system  under  orders  of  said  court, 
and  that  they  were  making  said  demands  al- 
leged by  appellants  under  an  express  order  of 
said  court,  a  copy  of  which  order  they  at- 
tached to  their  said  plea  to  the  Jurisdiction 
and  made  the  said  copy  a  part  of  said  plea- 

The  paragraphs  of  said  order  which  bear 
directly  upon  the  matters  complained  of  by 
appellants  read  as  follows: 

"(V)  At  tiie  time  of  making  such  application 
tlie  applicant  shall  pay  to  the  receivers  the  sum 
of  $5  per  acre  on  every  acre  in  tract  of  land 
raenUoued  in  his  application,  whether  aU  of  said 
land  is  to  be  irrigated  or  not,  to  be  known  as  a 
fixed  or  maintenance  charge;  and,  in  addition 
to  such  fixed  or  maintenance  charge,  the  appli- 
cant shall  also  pay  to  the  receivers  all  charges 
then  owing  by  him  theretofore  accrued  under 
the  previous  orders  of  the  court,  and  any  irri- 
gation contract  which  accrued  thereunder  up 
to  July  7,  1917,  but  not  thereafter  accrued  un- 
der the  previous  orders  of  the  court  and  any 
irrigation  contract  which  accrued  thereunder 
up  to  July  7,  1917,  but  not  thereafter  under 
any  such  contract. 

"(VI)  When  the  provisions  of  the  last  two 
preceding  paragraphs  have  been  complied  igith, 
as  to  any  land,  such  land  shall  be  held  to  have 
been  qualified  for  irrigation  hereunder. 

"(VII)  All  lands  which  have  not  been  quali- 
fied for  irrigation  on  or  before  December  31, 
1918,  as  above  provided,  may  be  qualified  there- 
after and  up  to  October  31,  1919,  for  irrigation 
during  the  period  ending  October  31,  1919,  by 
the  owner  or  his  agent  making  the  application 
and  payments  above  provided  for,  and  there- 
upon the  owner,  agent,  or  tenant  of  said  land 
shall  be  entitled  to  receive  water  for  the  irriga- 
tion thereof,  during  the  period  ending  October 
31,  1919,  upon  complying  with  the  other  terms 
and  provisions  hereof." 

"(IX)  The  rights  of  the  owners  to  receive  wa- 
ter for  the  irrigation  of  land,  which  shall  be 
<iualifled  after  December  31,  1918,  shall  be  sub- 
-ordinate  to  the  rights  of  owners  of  land  quali- 


fied on  or  before  said  date,  and  they  shall  have 
priority  in  right  among  themselves  in  the  order 
of  their  applications  made  subsequent  to  Decem- 
ber 31,  1918. 

"(X)  No  application  for  water  service  shall  be 
received  if  at  the  time  of  application  the  capac- 
ity of  the  irrigation  system,  or  what  part  hereof 
through  which  the  land  is  to  be  irrigated,  is 
sufficient  to  aSord  adequate  service  to  the  land 
already  covered  by  applications,  and  in  the 
event  of  shortage  of  water  for  the  irrigation  of 
land  on  applications  filed  after  December  31, 
1918,  water  shall  not  be  prorated  among  all 
consumers,  but  shall  be  denied  to  lands  quali- 
fied under  such  delayed  applications  in  the  in- 
verse order  in  which  such  applications  were  filed 
with  the  receivers. 

"(XI)  Each  time  water  is  desired  for  the  irri- 
gation of  lands  the  owner  or  his  agent  will  make 
application  to  the  reoeivers  stating  the  number 
of  acres  to  be  irrigated,  the  crop  or  crops  grow- 
ing or  to  be  planted  thereon,  and  the  number 
of  acres  in  each  crop,  and  at  the  time  of  mak- 
ing such  application  shall  pay  to  the  receivers 
$3  per  acre  for  every  acre  to  be  irrigated,  to  be 
known  as  a  service  or  water  charge,  and  which 
will  be  received  as  the  rate  or  charge  for  the 
use  of  a  head  of  water  at  the  rate  or  on  the 
basis  of  two  hours  per  acre  for  the  irrigation 
of  all  the  land  included  in  such  application  for 
water.  If  a  longer  use  of  the  water  than  an 
average  of  two  hours  per  acre  is  employed  or 
taken  by  any  applicant,  he  shall  pay  to  the  re- 
ceivers for  such  excess  time  $1.50  per  hour  or 
fraction  thereof,  except  when,  in  the  judgment 
of  the  receivers,  such  delay  is  due  to  improper 
or  defective  construction  of  the  canal  system 
under  their  control,  or  to  insufficient  headwater 
in  the  lateral  from  which  the  land  is  being  wa- 
tered. The  charge  for  the  use  of  water  over 
time,  as  above  provided,  shall  be  known  as  an 
excpss  service  on  water  charge." 

"(XIII)  No  water  shall  be  furnished  to  any 
applicant  for  irrigation  unless  at  the  time  of 
making  the  application  therefor  he  shall  pay 
the  service  or  water  charge  above  provided,  and 
also  any  and  all  charges  owing  by  him  under  the 
terms  and  provisions  hereof,  and  any  previous 
order  of  .this  court,  and  any  irrigation  contract 
which  accrued  thereunder,  up  to  July  7,  1917, 
but  not  thereafter  under  any  such  contract." 


Appellees  also  filed  a  plea  of  privilege  and 
a  lengthy  answer.  Appellants  filed  excep- 
tions to  the  plea  to  the  Jurisdiction  and  a 
long  supplemental  petition.  We  deem  it  un- 
necessary to  state  the  contents  of  these  plead- 
ings, believing  that  the  statement  of  the 
substance  of  the  petition  and  the  plea  to 
the  jurisdiction,  copied  largely  from  appel- 
lants' brief,  win  be  suflJdent  basis  for  the 
discussion  of  the  issues  presented.  The  plea 
to  the  Jurisdiction  was  sustained  and  the 
cause  dismissed,  after  hearing  the  evidence. 
The  court  filed  findings  of  facts  17  pages  in 
length.  These  are  not  objected  to  and  are 
adopted  by  us,  but  we  deem  It  unnecessary  to 
copy  them  in  our  opinion.  The  substance 
of  the  most  important  findings  will  be  stated. 

The  plaintiffs  owned  the  land,  with  the  wa- 
ter rights  appurtenant  thereto,  as  alleged  in 
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their  petiti<»i.  The  books  In  the  hands  of  the 
receivers  showed  unpaid  water  charges  and 
rentals  as  having  accrued  up  to  July  7, 1917, 
under  the  water  contracts  set  up  in  plaintiffs' 
pleadings,  against  each  of  plaintiffs  except 
Doll,  and  the  receivers,  as  a  condition  pre- 
cedent to  furnishing  water  to  plaintiffs  ex- 
cept Doll,  demanded  payment  of  all  water 
charges  and  rentals  accruing 'under  any  irri- 
gation contract  up  to  July  7,  1917,  and  also 
the  fixed  charge  of  $5  per  acre  provided  for 
in  said  order  of  the  court.  No  demand  was 
made  upon  plaintiff  Doll  for  the  payment  of 
contract  water  rents  and  charges.  None  of 
the  plaintiffs  have  ever  been  parties  to  the 
receivership  proceedings  except  Mudgc,  who 
filed  a  motion  in  1918,  for  the  purpose  of 
procuring  a  cancellation  of  water  charges 
for  the  year  1917.  The  intervention  was  dis- 
posed of  by  granting  a  cancellation  as  to 
charges  with  respect  to  40  acres  and  refus- 
ing it  as  to  charges  for  80  acres.  Notwith- 
standing such  cancellation  the  receivers  de- 
manded of  Mudge  the  payment  of  said  charg- 
es as  to  said  40  acres  as  a  condition  preced- 
ent to  furnishing  him  water  for  any  of  his 
lands.  As  a  matter  of  fact  the  charges  for 
1917  upon  the  80  acres  had  been  paid  in  or- 
der to  procure  water,  and  for  that  reason 
the  court  declined  to  cancel  the  charges,  and, 
there  being  no  pleadings  for  the  recovery 
thereof,  the  court  declined  to  order  the  re- 
payment of  the  Bum.  Mudge  thereupon 
brought  suit  in  the  district  court  of  Cameron 
county  to  recover  such  sum.  Prior  to  the 
institution  of  the  suit  in  which  the  receiver- 
ship was  granted,  suits  had  been  instituted 
by  plaintiffs,  except  Paschen,  in  Bexar  coun- 
ty and  Hidalgo  county  for  damages  for  fail- 
ure to  famish  water  for  the  years  1914, 1915, 
and  1916,  in  which  suits  it  was  claimed  by 
plaintiffs  that  they  did  not  owe  the  cliarges 
for  said  year  because  of  a  failure  of  con- 
sideration, and  also  on  the  ground  that  any 
clalin  therefor  was  more  than  offset  by  their 
counterclaims  for  damages.  A  part  of  the 
lands  of  plaiatlffs  Doll  and  McCoy  have  been 
qualified  to  receive  water  under  said  order  of 
November  21,  1918.  In  the  order  appointing 
the  receivers  the  court  directed  them  to  take 
charge  of  all  property  of  defendants  in  said 
suit  and  all  cboses  in  action;  to  receive 
rents  and  collect  demands;  to  take  posses- 
sion of,  keep,  maintain,  and  operate  all  ir- 
rigation plants  and  properties  of  tlie  defend- 
ants, under  the  direction  of  the  court  or  the 
Judge  thereof.  The  receivers  have  never  op- 
erated the  irrigation  system  under  the  con- 
tracts pleaded  by  plaintiffs,  but,  on  the  con- 
trary, under  the  orders  of  the  court,  the  last 
of  which  was  that  of  November  21,  1018,  cer- 
tain provisions  of  which  have  hereinbefore 
been  copied. 

The  court's  first  conclusion  of  law  ia  as 
follows: 


"I  conclude  that  since  the  defendants  are  in 
possession  of  said  canal  and  reservoir  properties, 
operating  same  under  the  express  orders  of  the 
district  court  of  Cameron  county,  made  in  cause 
No.  3073  as  shown  by  the  minutes  of  said  court, 
that  said  district  court  of  Cameron  county  has 
acquired  exclusive  jurisdiction  of  the  matters  in 
controversy  herein,  wherein  relief  is  sought  by 
mandamus  and  by  injunction  against  the  de- 
fendants, and  that  this  cause  should  be  dismiss- 
ed from  this  court  for  such  reason." 

The  correctness  of  this  conclusion  is  chal- 
lenged by  appropriate  assignments  of  error. 

"All  the  authorities  sustain  the  proposition 
that  when  a  court  of  equity  acquires  jurisdiction 
of  a  cause,  and  appoints  a  receiver  to  take 
charge  of  the  property  involved,  then  no  other 
court  of  co-orJhnate  jurisdiction  has  any  power 
or  authority  to  interfere  or  meddle  with  the 
property  in  the  hands  of  the  receiver,  but  must 
leave  the  court  appointing  the  receiver  untram- 
melcd  in  its  administration  of  the  same,  as  the 
law  directs,  regardless  of  whether  the  original 
appointment  was  or  was  not  erroneous.  This 
rule  is  esseutial  to  the  orderly  administration  of 
justice,  and  to  prevent  unseemly  conflicts  be- 
tween courts  whose  jurisdiction  embraces  the 
same  subjects  and  persons,  and  has  no  reference 
to  the  supremacy  of  one  tribunal  over  the  other, 
nor  to  the  superiority  in  rank  of  the  respective 
claims  in  behalf  of  which  the  conflicting  juris- 
dictions are  invoked."    Vol.  23,  R.  C.  L.  p.  66. 

This  rule  has  been  frequently  followed  by 
our  courts.  Harrison  v.  Waterbnry,  27  S.  Vf. 
109;  Dillingham  t.  Rnssell,  73  Tex.  47.  11 
S.  W.  139,  3  L.  R.  A.  634.  15  Am.  St  Rep. 
753;  EnUs  t.  Water  Co.,  86  Tex.  Ul,  23  S. 
W.  858;  Palme  v.  Carpenter,  61  Tex.  Civ. 
App.  191,  111  S.  W.  430;  Waters-Pierce  Co. 
V.  State,  47  Tex.  Civ.  App.  162,  103  S.  W. 
839 ;  Hammond  v.  Tarver,  11  Tex.  Clr.  App. 
48,  31  S.  W.  841. 

[1]  In  the  last-cited  case  this  court  ex- 
pressed the  opinion  that  the  action  of  an- 
other court'  constituting  such  Interference 
with  the  possession  of  a  receiver  would  be 
void.  It  is  true  that  we  have  a  statnte 
(article  2146,  R.  S.  1911)  which  authorises 
suits  against  receivers  without  first  obtain- 
ing leave  of  the  court  appointing  sndi  receiv- 
er. The  last  clause  of  the  article  indicates 
thdt  the  Legislature  had  in  mind  causes  of 
action  consisting  of  a  demand  for  money,  for 
it  is  provided  "that  it  shaU  be  the  duty  of 
the  court  to  order  said  judgment  paid  oot 
of  any  funds  In  the  hands  of  said  receiver 
as  such  receiver."  However,  onr  ooarts,  In 
some  of  the  cases  above  cited  have  used  ex- 
pressions indicating  that  the  statnte  permits 
suits  to  establish  causes  of  action  In  general ; 
but  there  can  be  no  doubt  that  such  artide 
does  not  confer  npoa  any  other  conrt  the 
right  to  enforce  a  Judgment  out  of  prop- 
erty in  the  hands  of  the  receiver  of  another 
court,  or  to  interfere  with  the  custody  and 
control  of  such  property.  The  only  article 
which  authorizes  enforcement  of  a  judgment 
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bj  anotber  court  is  article  2187,  and  tbat  re- 
lates only  to  Judgments  for  money,  and  even 
then  application  must  first  be  made  to  tlie 
court  baving  the  custody  of  the  property.  In 
tlte  case  of  Dillingham  v.  Russell,  supra,  the 
court  said: 

"No  conrt  can  interfere  with  the  custody  of 
property  held  by  another  court  through  a  re- 
cover, but  may  establish  by  its  judgment  a  debt 
against  the  receivership,  which  must  be  recog- 
nised even  by  the  court  appointing  the  receiver, 
and  is  not  open  to  revision  by  it  if  the  court 
rendering  the  judgment  had  jurisdiction  of  the 
subject-matter  and  the  parties.  The  manner  in 
which  a  judgment  so  rendered  shall  be  paid,  and 
the  adjustment  of  equities  between  all  persons 
having  claims  on  the  property  and  effects  in 
the  hands  of  a  receiver  made,  must  necessarily 
be  under  the  coptrol  of  the  court  having  custody 
throngh  its  receiver,  bnt  this  does  not  affect  the 
jurisdiction  of  other  courts  conclusively  to  es- 
tablish by  judgment  the  existence  and  extent  of 
a  claim." 


The  property  of  the  Valley  Reservoir  & 
Canal  Company  and  the  La  Lomlta  Irriga- 
tion &  Oonatmction  Company  Is  in  the  hands 
of  receivers  appointed  by  the  district  court 
of  Cameron  county,  under  orders  of  said 
court  requiring  them  to  take  possession 
thereof  and  to  maintain  and  operate  the 
same.  The  two  irrigation  systems  are  being 
operated  as  one  system  under  an  order  of  the 
QDurt,  of  which  some  of  the  most  important 
provisions  have  been  copied  herein.  Under 
such  order  the  receivers  have  been  author- 
ized to  make  contracts  which  confer  prefer- 
ential rights  on  those  complying,  by  a  cer- 
tain date,  with  the  regulations  prescribed 
by  the  court,  and  to  refuse  to  make  contracts 
unless  compliance  la  made  with  certain  reg- 
ulations. These  matters  are  mentioned  at 
this  time  only  sufficiently  for  the  purpose  of 
disclosing  the  nature  of  the  custody  and 
control  exercised  over  the  properties  by  the 
court  appointing  the  receivers. 

Some  of  the  appellants  as  to  all  of  their 
land,  and  some  as  to  part,  failed  to  procure 
water,  and  applied  to  the  district  court  of 
Bexar  county  for  relief.  The  suit  is  not 
one  to  establish  title  to  property  or  to  es- 
tablish a  claim  for  money,  but  Is  one  in 
which  certain  demands  made  by  receivers 
are  alleged  to  be  unreasonable.  The  prayer 
is  that  each  and  all  of  such  demands  be  ad- 
judged to  be  unreasonable,  and  that  certain 
writs  issue  for  plaintiffs'  benefit.  While 
there  Is  a  prayer  for  an  injunction,  the  re- 
lief really  desired  is  that  of  mandamus ;  for 
the  negative  relief  that  the  receivers  be  re- 
strained from  making  certain  demands  to  be 
complied  with  before  they  would  furnish 
water  would  not  accomplish  plaintiffs'  pur- 
pose. The  relief  by  mandamus  requiring 
tbat  water  be  furnished,  notwithstanding  the 
failure  of  plaintiff  to  comply  with  the  de- 
mands made,  would  necessarily  Include  the 


HUGHES  823 

i.W.) 

relief  tbat  the  recelverg  should  not  make 
such  demands.  Again,  there  is  a  prayer  that 
the  receivers  be  enjoined  from  discriminating 
against  plaintiffs,  and  that  they  be  required 
to  treat  all  alike  that  own  water  rights,  and 
pay  the  reasonable  rates  and  comply  with 
the  reasonable  rules  and  regulations  that 
may  be  established.  If,  by  mandamus,  the 
receivers  are  required  to  furnish  plaintiffs 
such  water  as  they  need,  there  need  be  no 
injunction  concerning  discrimination.  The 
real  purpose  of  the  suit  is  to  require  the  re- 
ceivers to  supply  water  to  plaintiffs,  and  It 
is  evident  that  any  Judgment  which  does  not 
provide  for  the  summary  relief  prayed  for 
would  fail  to  subserve  the  purpose  for  which 
the  suit  was  brought 

In  order  to  determine  to  what  extent,  if 
any,  the  district  court  of  Bexar  county  was 
asked  to  trespass  upon  the  Jurisdiction  of  the 
district  court  of  Cameron  county,  it  will  be 
well  to  consider  the  nature  of  the  property 
rights  possessed  by  the  irrigation  company, 
which  were  taken  into  the  custody  of  the 
court  The  receivers  were  directed  to  take 
possession  of  all  property  of  the  defendants, 
and  to  keep,  maintain,  and  operate  all  Irri- 
gation plants  and  properties  of  defendants. 
Speaking  of  the  property  rights  of  an  irriga- 
tion company,  the  Supreme  Court  of  Califor- 
nia, in  the  case  of  Stanislaus  Water  Co.  v. 
Bachman,  162  Cal.  716,  93  Pac.  b58,  15  L. 
R.  A.  (N.  S.)  369,  said: 

"The  right  to  the  water  in  the  pipes  and  the 
pipes  themselves  nsnally  constitute  an  appurte- 
nance to  real  property  in  such  cases,  and,  if  so, 
the  water  usually  retains  its  character  as  realty 
until  severance  is  completed  by  its  delivery  from 
the  pipes  to  the  consumer.  The  right  in  water 
which  has  been  diverted  into  ditches  or  other 
artificial  conduits,  for  the  purpose  of  conducting 
it  to  land  for  irrigation,  has  been  uniformly 
classed  as  real  property  in  this  state.  'The  right 
to  water  must  be  treated  in  this  state  as  it  has 
always  been  treated,  as  a  right  running  with 
the  land,  and  as  a  corporeal  privilege  bestowed 
upon  the  occupier  or  appropriator  of  the  soil, 
and  as  such  has  none  of  the  characteristics  of 
mere  personalty.'  HUl  v.  Newman,  5  Cal.  446, 
63  Am.  Dec.  140. '  The  right  to  have  water  flow 
from  a  river  into  a  ditdi  is  real  property,  and 
so  also  is  the  water  while  flowing  in  the  ditch. 
Lower  Kings  River  Water  Ditch  Co.  v.  Kings 
River  &  F.  Canal  Co.,  60  CaL  410.  A  wrong- 
ful diversion  of  water  flowing  In  a  ditch  is  an 
injury  to  real  property.  Last  Chance  Water 
Ditch  Co.  V.  Emigrant  Ditch  Co.,  129  Cal.  278, 
61  Pac.  960.  The  right  to  take  water  from  a 
river  and  conduct  it  to  a  tract  of  land  is  realty. 
South  Tnle  Independent  Ditch  Co.  v.  King,  144 
Cal.  454,  77  Pac.  1032.  The  right  to  have  wa- 
ter flow  through  a  pipe  from  a  reservoir  to  and 
upon  a  tract  of  land  is  an  appurtenance  to  the 
land.  Standart  v.  Round  Valley  Water  Co.,  77 
Cal.  403,  19  Pac.  689.  An  undivided  interest 
in  a  ditch,  and  in  the  water  flowing  therein,  is 
real  property.  Hayes  v.  Fine,  91  CaL  398,  27 
Pac.  772.  A  ditch  for  carrying  water  is  real 
estate.  Smith  v.  O'Hara,  43  Cal.  376 ;  Bradley 
V.  Harkness,  26  Cal.  77.    And  where  one  person 
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hag  water  flowing  in  a  ditch,  and  another  has 
the  right  to  have  a  part  of  such  water  flow  from 
th«  ditch  to  his  land  for  its  irrigation,  the  right 
of  the  latter  is  a  servitude  upon  the  ditch,  and 
is  real  propert;.  Dorria  ▼.  Sullivan,  90  Cal. 
286,  27  Pac.  216." 


[2-4]  This  quotation  aptly  shows  the  na- 
ture of  the  property  rights  of  the  irrigation 
company  and  those  of  the  plaintiffs.  When 
the  court  took  into  its  custody  the  property 
of  the  irrigation  company  it  took  the  water 
flowing  in  the  canals  as  a  part  thereof.  No 
other  court  has  a  right  to  Interfere  .with 
such  possession.  Appellants  contend  there 
would  be  no  such  Interference  even  if  the  re- 
ceivers should  be  required  to  deliver  water 
from  such  canals  t*  appellants.  However, 
if  the  water  is  realty,  it  would  seem  that  an 
order  requiring  the  receivers  to  part  with 
the  possession  thereof  would  be,  in  legal  ef- 
fect, making  them  relinquish  possession  of 
part  of  the  property.  It  appears  to  us  that 
the  claim  of  a  right  to  enforce  a  servitude 
upon  the  canals  and  ditches  is  one  affecting 
the  custody  and  possession  of  such  canals 
and  ditches. 

[B,  •]  In  addition  there  Is  Involved  the 
question  of  interference  with  the  manage- 
ment of  the  business  of  the  irrigation  com- 
pany, which  was  undertaken  by  the  district 
court  of  Cameron  county  through  its  receiv- 
ers. If  a  court  has  the  right  to  continue  a 
certain  business  through  its  receivers,  It  ap- 
pears to  us  that  its  right  of  management 
should  be  as  free  from  Interference  by  other 
courts  as  is  Its  right  of  possession  and  cus- 
tody. In  this  case  the  court  undertook  the 
management,  through  its  receivers,  of  the 
irrigation  system.  It  may  have  erred  in 
making  its  provisions  relating  thereto.  It 
may  have  made  provisions  which  are  unjust 
and  unreasonable.  Nevertheless  It  assumed 
the  management,  and  directed  its  receivers 
to  make  contracts  with  persons  for  the  fur- 
nishing of  water,  upon  terms  which  would 
confer  a  preferential  right  upon  those  who 
complied  with  the  prescribed  regulations 
within  a  certain  time.  Contracts  made  by 
receivers  under  authority  given  by  the  court 
are  in  a  substantial  sense  the  contracts  of 
the  court,  and  cannot  be  annulled  at  the 
pleasure  of  the  court.  R.  C.  L.  vol.  23.  {  82, 
p.  77.  While  the  order  of  the  court  was 
made  in  a  proceeding  to  which  plaintiffs 
were  not  parties,  and  therefore  not  con- 
clusive of  any  rights  they  have,  nevertheless 
It  constitutes  the  warrant  of  authority  for 
the  contracts  made  by  the  receivers,  and 
must  be  read  into  such  contracts.  It  shows 
the  extent  of  the  control  and  management 
asserted  by  the  court,  and,  we  might  say,  the 
extent  of  the  Jurisdiction  assumed  by  it.  If 
it  is  permitted  to  continue  a  business,  it  must 
be  granted  the  right  to  make  contracts.    If 


other  courts  can  direct  the  reoeivens  to  ig- 
nore the  contracts  and  to  Ignore  the  order 
of  the  court  on  the  alleged  ground  that  It  is 
void,  it  appears  to  us  tliat  great  confusion 
would  result.  The  right  to  control  the  re- 
ceivers with  regard  to  the  management  of 
the  business  necessarily  excludes  the  right 
of  other  courts  to  interfere  therewith,  even 
OS  the  right  to  possession  excludes  the  rights 
of  other  courts  to  interfere  therewith.  Re- 
ceivers are  required  by  statute  to  give  bond 
that  they  will  obey  the  orders  of  the  court 
which  appointed  them.  Article  2132,  R.  S. 
1911.  They  are  empowered  to  do  such  acts 
respecting  the  property  as  the  court  may  au- 
thorize. Article  2133.  Certainly  the  district 
court  of  another  county  could  not  command 
them  with  respect  to  ttie  very  matters  con- 
cerning which  they  have  received  orda« 
from  the  court  which  appointed  them.  The 
effect  would  be  that  one  court  would  ohu- 
mand  another  how  to  manage  property  In 
its  possession.  Nor  can  we  perceive  that 
there  would  be  any  difference  In  principle  if 
certain  provisions,  of  the  order  of  the  court 
under  whidi  the  receivers  are  acting  should 
be  held  void.  The  fact  remains  that,  as  to 
the  management  and  control  of  said  property 
the  orders  to  the  receivers  are  excluslTely  to 
be  given  by  the  court  appointing  them. 

The  appellants  rely  upon  the  case  of  Bank 
V.  Gooisby,  12  Tex.  Olv.  App.  862,  35  S.  W. 
718.  In  that  case  prior  to  the  appointment  ftf 
the  receiver  the  property  had  been  sold  and 
delivered  to  Goolsby.  An  attachment  bad 
been  levied  thereon  in  Hunt  county,  and 
Goolsby  had  made  aflidavlt  and  bond  under 
the  statutes  relating  to  trial  of  right  to  prop- 
erty. These  instruments  imder  the  statute 
were  filed  in  the  district  court  of  Hunt 
county,  which  had  Jurisdiction  of  the  pro- 
ceedhig.  Articles  7778,  7778,  R.  S.  1911. 
The  court  held  that  the  pn^erty  was  thereby 
placed  in  the  custody  of  the  district  court  of 
Hunt  county,  and  that  it  had  the  power  to 
protect  such  custody.  The  district  court  of 
Hunt  county  acquired  Jurisdiction  over  the 
property  one  day  before  the  district  court  of 
Marion  county  appointed  the  receiver  and 
ordered  him  to  take  possession  of  the  same. 
In  this  case  there  is  no  contention  that  the 
injunction  applied  for  would  be  one  in  aid 
of  or  to  protect  the  Jurisdiction  of  the  dis- 
trict court  of  Bexar  county. 

Appellants  also  rely  upon  the  case  of  R. 
R.  Commission  v.  Alabama,  Q.  S.  R.  Co.,  185 
Ala.  354,  64  South.  13,  I*  R.  A.  1915D,  98, 
in  which  it  was  held  that  a  state  court  could 
mandamus  receivers  of  a  railroad  company, 
appointed  by  the  federal  court,  to  enforce  an 
order  of  the  railroad  commission  providing 
for  union  stations.  It  was  held  that  the  pro- 
ceeding did  not  involve  the  actual  custody  or 

I  control   of  the  receivers  over  the  property. 

!  The  court  quotes  from  the  opinion  In  the 
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case  of  Ft.  Dodge  t.  Railway,  87  Iowa,  389, 
54  N.  W.  243,  In  support  of  its  holding,  but 
ttau  language  quoted  relates  only  to  tbe  con- 
tentions of  lien  creditors  to  tbe  effect  that 
the  property  in  the  hands  of  receivers  con- 
stituted a  trust  fund  to  pay  their  debts, 
wlilch  could  not  be  diverted  to  the  construc- 
tion of  a  crossing.  As  a  matter  of  fact  that 
case  was  filed  in  the  very  court  whidi  had 
appointed  the  receiver  to  take  charge  of  the 
railway  company's  property  in  Iowa.  In  the 
Alabama  case  the  court  laid  great  stress  up- 
on the  fact  that  those  interested  in  the  es- 
tate being  administered  by  receivers  could 
not  object  to  the  use  of  the  funds  for  the  pur- 
pose of  complying  with  a  statute  of  the  state. 
The  order  would  have  the  effect  of  exacting 
from  the  receivers  compliance  with  a  statute 
relating  to  rights  of  the  public.  The  expend- 
iture would  perhaps  make  the  trust  estate 
less  valuable,  but  those  having  an  interest 
therein  or  claim  thereto  acquired  such  in- 
terest or  claim  with  knowledge  of  and  sub- 
ject to  the  statutes.  The  purpose  for  which 
the  court  was  administering  the  estate  was 
to  determine  and  adjust  the  rights  of  tbe 
persons  who  asserted  claims  to  or  equities 
In  such  estata  Such  an  order  as  was  con- 
templated by  the  Alabama  court  would  not 
affect  the  respective  rights  of  creditors  or 
claimants  as  between  one  another,  and  prob- 
ably the  court's  conclusion  is  based  entirely 
upon  the  theory  that  the  interference  from 
which  the  receivers  are  protected  is  snch  as 
would  affect  the  rights  of  private  ownership 
asserted  in  or  to  such  estate.  In  other  words, 
that  tile  custody  and  c(»itrol  for  the  purpose 
for  which  it  Is  granted  by  law  is  not  inter- 
fered with.  If  such  a  distinction  is  permis- 
sible, the  case  In  no  way  supports  appellants' 
contention.  If  such  a  distinction  Is  not 
sound,  we  are  unable  to  reconcile  that  opin- 
ion with  the  views  entertained  by  us. 

We  find  in  High  on  Receivers,  $374  (4th 
Ed.)  the  following  statement : 

"So  when  a  railway  is  being  operated  by  a 
receiver,  appointed  by  a  court  of  competent 
JuTisdiction,  mandamus  will  not  lie  against  the 
company  and  Its  receiver  to  direct  or  control 
the  operations  of  the  road,  the  court  appointing 
the  receiver  being  fully  empowered  to  determine 
all  questions  in  controversy." 

The  case  cited  (State  v.  Railway,  35  Ohio 
St.  154)  is  not  accessible  to  us. 

[7]  The  views  expressed  by  us  have  led  us 
to  conclude  that  an  order  granting  an  in- 
junction or  mandamus  as  prayed  for,  or 
which  could  appropriately  issue  under  the 
pleadings,  would  constitute  an  interference 
with  the  possession,  control,  and  manage- 
ment of  the  receivers,  and  that  therefore  the 
trial  court  was  correct  in  sustaining  the  plea 
to  the  Jurisdiction. 

The  Judgment  is  aflBrmed. 


HODGES  «t  al.  v.  CHRISTMAS  et  aL   . 
(No.  985.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
May  29, 1919.) 

1.  Injunction  *s»13e(2)  —  Tempouart  In- 
junction—Trespass TO  Trt  Titus— Inva- 
sion OF  Possession. 

In  tregpasa  to  try  title,  where  plaintiffs 
have  been  ejected  from  actual  possession  of 
land  by  defendants,  possession  will  be  restored 
and  the  original  status  of  the  property  pre- 
served by  temporary  injunction  pending  deci- 
sion of  the  issue  of  title. 

2.  Injunction  «=>36(1)— Titu:  to  Pbofxbtt 
— fosskssion. 

An  injunction  is  not  a  remedy  which  can 
be  used  for  the  purpose  of  recovering  title  or 
right  of  possession  of  property. 

9.  Injunction   «=>13G(2)  —  Temporary   In- 
jTJNCTioN — Possession    of    Property- Ad- 
judication or  Title. 
It  is  not  the  function  of  a  preliminary  in- 
junction to  transfer  possession  of  land   from 
one  person  to  another,  pending  an   adjudica- 
tion of  title,  except  In  cases  in  which  the  pos- 
session of  another  has  been  forcibly  or  fraud- 
ulently obtained  by  defendants,  and  the  equities 
are  such  as  to  require  that  the  previous  pos- 
session be  restored  and  original  status  of  prop- 
erty preserved  pending  dedsion  of  issue  of  ti- 
tle. 


Appeal  from  District  Court,  Eastland 
County;    Joe  Burkett,  Judge. 

Suit  by  J.  O.  (Christmas  and  others  against 
R.  A.  Hodges  and  others,  hrom  an  order 
granting  a  temporary  writ  of  injunction  de- 
fendants appeal.  Injunction  ref\ised.  Case 
reversed  and  remanded. 

Scott  &  Brelsford,  of  Eastland,  R.  B.  Truly, 
of  Balllnger,  Sayles  &  Sayles,  of  Abilene,  and 
Llghtfoot,  Brady  &  Robertson,  of  Austin,  for 
appellants. 

W.  J.  Oxford,  of  Thurber,  Chandler  &  Pan- 
nill,  of  StephenvOle,  and  J.  R.  Stubblefleld, 
of  Eastland,  for  appellees. 


WALTHALL,  J.  This  case  presents  an  ap- 
peal from  an  order  granting  a  temporary 
writ  of  injunction.  Appellees,  3.  G.  Christ- 
mas and  others,  brought  this  suit  on  October 
3,  1918,  in  trespass  to  try  title  against  ap- 
pellants, and,  after  describing  the  land  sued 
for  by  metes  and  bounds,  and  as  being  a 
part  of  the  Bmsy  Miller  survey  in  Eastland 
county,  alleged  that  said  land  is  chiefly  val- 
uable as  a  mineral  property  and  for  the  de- 
velopment of  'oil  and  gas,  and  that  appel- 
lants, without  the  consent  of  appellees,  un- 
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lawfully  entered  nimn  said  land  and  erected 
thereon  a  derrick  and  other  suitable  ma- 
chinery and  began  drilling  thereon  for  oil 
and  gas;  that,  if  said  premises  has  oU  and 
natural  gas  underlying  same,  appellants  will 
continue  drilling  until  same  is  reached,  and 
will  extract  same  from  the  earth  and  convert 
it  to  their  own  use  and  benefit,  and  that 
such  conversion  will  be  an  appropriation  of 
practically  the  whole  corpus  of  said  estate 
that  is  of  any  value;  that  appellants  will 
thereby  suffer  irreparable  injury  and  dam- 
age for  which  they  have  no  adequate  remedy 
at  law. 

Appellees  prayed  for  a  temporary  writ  of 
injunction  restraining  appellants  from  doing 
the  things  complained  of.  The  petition  was 
verified.  The  court  set  down  the  application 
for  injunction  for  hearing,  and  directed  that 
notice  be  served  on  appellants.  Appellants 
made  no  general  appearance,  but  limited 
their  answer  to  the  application  for  the  in- 
junction, and  only  in  response  to  the  fiat  of 
the  court  Indorsed  on  the  petition  and  pre- 
cept issued. 

The  answer  contained  a  general  demurrer 
and  special  exceptions:  Xlrst,  to  the  effect 
that,  if  the  injunction  prayed  for  be  granted, 
it  would,  in  effect,  be  a  final  settlement  and 
disposition  of  the  issues  of  the  suit,  which  it 
was  suggested  could  only  be  granted  after 
trial  on  the  merits  and  by  final  judgment; 
second,  failure  of  petition  to  allege  insol- 
vency of  appellees ;  third,  that  petition  shows 
that  appellants  have  a  full  and  adequate 
remedy  at  law,  to  wit,  action  of  trespass  to 
try  title  and  damages;  fourth,  a  misjoinder 
of  causes  of  action.  The  answer  contained 
a  denial,  under  oa:th,  that  appellees  were 
and  still  are  the  owners  in  fee  simple,  in- 
cluding both  the  surface  and  mineral  right 
thereto,  to  the  11.75  acres  of  land  involved 
in  the  controversy,  but  that  same  thereto- 
fore belonged  to  the  state,  and  is  now  owned 
by  the  state  as  a  part  of  its  public  free  school 
fund,  subject  only  to  the  rights,  titles,  and 
interests  of  appellants  by  reason  of  its  oil 
and  gas  permit.  No.  2694,  issued  to  appellant 
Hodges  by  the  state  of  Texas,  acting  by  its 
land  commissioner,  on  July  31,  1918.  They 
deny  that  the  land  sued  for  is  any  part  of 
the  Emsy  Miller  survey,  deny  the  unlawful 
entry  on  the  land,  the  ejectment  of  appellants 
therefrom,  and  the  unlawful  holding  of  pos- 
session of  the  premises  from  appellants  to 
their  damage  in  any  sum,  but  claim  a  lawful 
entry  and  holding  by  reason  of  the  said  per- 
mit The  above  portion  of  the  special  answer 
was  sworn  to.  Appellants  further  answer- 
ed that  appellees  were  now  drilling  a  well  for 
oil  or  gas  at  a  distance  of  about  200  feet  In 
a  southerly  direction  from  the  11.75  acres 
of  land  in  controversy;  that,  if  the  injunc- 
tion prayed  for  is  granted,  appellants,  by 
means  of  said  well,  will  drain  all  the  oil  or 
gas  that  may  be  in  or  under  the  land  in  con- 


troversy. Appellants  alleged  that  other  wells 
were  being  drilled  in  close  proximity  to  the 
lands  involved  in  this  suit,  and  like  results 
as  to  deletion  of  oil  and  gas  would  follow. 

After  hearing  the  evidence,  the  court  grant- 
ed the  temporary  writ  of  injunction,  enjoin- 
ed appellants  from  further  operations,  or  in 
any  way  interfering  vrith  appellees'  posses- 
sion of  said  premises  as  complained  of  pend- 
ing appeal,  and  declined  to  permit  appellants 
to  file  an  appeal  bond  to  suspend  the  injunc- 
tion writ  pending  the  appeal. 

This  case  comes  to  this  court  from  the  B^ 
Worth  Court  of  Civil  Appeals  by  order  of 
transfer.  We  have  not  been  favored  by  a 
brief  or  printed  or  oral  argument  from  either 
side.  In  addition  to  the  petition  and  an- 
swer, the  order  of  the  court  granting  the  in- 
junction, and  other  proceedings  had,  the  rec- 
ord contains  some  53  pages  of  oral  evidence 
introduced  on  the  hearing,  and  copies  of  field 
notes  of  many  surveys  other  than  the  ones 
directly  Involved  in  this  controversy.  The 
view  we  take  of  the  Issues  presented  here  on 
an  application  fOr  a  temporary  injunction, 
however,  do  not  require  a  finding  of  the  ex- 
act location  on  the  ground  of  the  Ehnsy  Bfll- 
ler  survey,  nor  whether  the  ground  in  con- 
troversy is  within  or  without  the  boundaries 
of  the  Emsy  MUler  survey,  and  on  aucb  find- 
ings decide  the  respective  rights  of  appel- 
lants and  appellees,  as  would  be  the  case  on 
a  trial  on  the  merits. 

Appellants  admit  that  the  title  to  the  100 
acres  in  the  Emsy  Miller  surrey,  as  shown 
by  the  abstract  used  on  the  hearing,  is  in  the 
appellees.  Appellants  admit  that  they  are 
doing  the  things  complained  of,  that  is,  drill- 
ing for  oil  and  gas,  and  appellees  allege  that 
the  driUlBg  is  on  their  Emsy  Miller  survey. 
The  contention  of  appellants  as  to  title  seems 
to  be  one  of  fact  and  to  the  effect  that  the 
Emsy  Miller  surr^  on  its  most  northerly 
line  does  not  extend  north  to  and  coincide 
with  the  south  boundary  line  of  the  Wm. 
Ahrenbeck  &  Bro.  No.  2  by  a  distance  of 
210  varas  so  as  to  embrace  the  land  in  con- 
troversy, and  that  apxwllants  have  secured 
permits  from  the  commissioner  of  the  land 
office  to  prospect  for  petroleum  and  gas  on 
the  space  of  ground  210  varas  in  width  north 
and  south  parallel  with  and  having  for  its 
north  line  the  south  line  of  the  Ahrenbedc 
&  Bra  No.  2,  and  having  for  its  south  line 
the  north  line  of  the  B.  O.  P.  Sparks  and  the 
Emsy  Miller  survey.  It  was  on  such  space 
of  ground  and  by  a  supposed  vacancy  that 
their  permit  authorized  them  to  drill  for  oil' 
and  gas. 

[1]  Appellees  do  not  allege,  nor  does  the 
evidence  show,  that  they  were  in  actual, 
peaceable  possession  of  the  land  in  contro- 
versy, and  that  appellants  had  forcibly, 
fraudulently,  or  in  any  way  wrongfully  in- 
vaded such  possession,  and  thereby  ejected 
appellees  therefrom,  and  by  any  such  means 
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obtained  posseaslon  for  themselve&  Much 
evidence  found  In  the  record  centers  around 
the  question  as  to  whether  the  Bmsy  Miller 
survey,  admitted  to  be  owned  by  appellees, 
embraces  the  land  covered  by  appellants' 
permit.  WhUe  such  Issue  and  evidence  would 
be  moat  i>ertlnent  to  a  trial  on  the  merits, 
we  think  on  this  hearing,  on  an  application 
for  a  temporary  writ  of  injunction,  as  nei- 
ther the  trial  court  nor  this  court  can  deter- 
mine the  question  of  title,  the  controlling 
Issue  is  one  of  previous  actual  possession  of 
the  land  on  the  part  of  appellees,  and  an 
Invasion  of  that  possession  on  the  part  of  ap- 
pellants by  force  or  fraud,  or  by  some  char- 
acter of  wrongful  entry,  thereby  ejecting  ap- 
pellees, and  committing  the  acts  of  trespass 
complained  of.  Such  facts.  If  they  appear, 
would  require  that  the  possession  of  appel- 
lees thus  wrongfully  Invaded  be  restored  and 
the  original  status  of  the  property  be  preserv- 
ed pending  the  decision  of  the  Issue  of  title. 

[2,  3]  As  held  by  Mr.  Justice  Pleasants  in 
Slmms  V.  Reisner,  134  S.  W.  278,  and  by  Mr. 
Justice  Reese  in  Jeff  Chaison  Townslte  Co. 
V.  Wiess  &  Kyle  Land  Co.,  56  Tex.  Civ.  App. 
611,  121  S.  W.  Tie,  an  Injunction  is  not  a 
remedy  which  can  be  used  for  the  purpose 
of  recovering  title  or  right  of  possession  of 
property,  and  It  Is  not  the  function  of  a  pre- 
liminary Injunction  to  transfer  the  posses- 
sion of  land  from  one  person  to  another  pend- 
ing an  adjudication  of  title,  except  In  cases 
In  which  the  possession  of  another  has  been 
forcibly  or  fraudulently  obtained  by  the  de- 
fendants, and  the  equities  are  such  as  to 
require  that  the  previous  possession  thus 
wrongfully  Invaded  be  restored,  and  the  orig- 
inal status  of  the  property  be  preserved  pend- 
ing the  decision  of  the  Issue  of  titles  True, 
the  trial  court  In  this  case,  as  In  one  of  the 
cases  above  referred  to,  did  not  order  the 
possession  of  the  land  be  delivered  to  the 
appellees,  but  he  did  by  his  order  render  ap- 
pellants' possession  worthless  by  restraining 
them  from  drilling  for  oil  and  gas  as  their 
pemtit  authorized  them  to  da  If  appellees 
were  in  previous  possession  of  the  land  in 
ctKitroversy,  and  were,  by  force  or  fraud, 
ejected  therefrom  by  appellants,  appellees, 
we  think,  would  have  the  right  to  the  relief 
granted  irrespective  of  any  remedy  they 
might  have  at  law,  for  the  reason  that  the 
matters  enjoined,  if  i>ermltted,  would  be  a 
continuous  trespass  upon  the  possession  of 
appellees,  and  appellants'  permit  from  the 
state  to  drill  for  oil  and  gas  would  not  of 
Itself  give  them  possession  as  against  a  pre- 
vious possession,  and  therefore  would  not  be 
a  complete  defense. 

For  reasons  stated,  we  think  the  trial  court 
was  in  error  in  granting  the  temporary  in- 
junction. 

The  injunction  la  refused,  and  the  case  is 
reversed  and  remanded. 


TEXAS  EliEOTRIO  RY.  CO.  v.  CBTjaP. 
(No.  6057.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

March  12,   1919.     On   Rehearing, 

June  4,  1919.) 

1.  Tbtai.  *=»262(1)— iKSTBtrcnoNS— Lack  ow 

BTIDSnCB. 

It  is  error  for  the  trial  court  to  submit  to 
the  jury  an  issue  which  is  not  supported  by  com- 
petent evidence. 

2.  Street    Railboads    «=»118(1)  —  Instbuo- 
TioNS— Issues. 

In  an  action  by  one  injured  while  riding 
in  an  automobile  which  collided  with  a  street 
car,  an  instruction  submitting  Degllgence  of  de- 
fendant held  within  the  pleadings. 

3.  Appeal  and  Ebbob  <S=>759— BaiEro— As- 

8I0NMENTS  QF  EBBOB. 

In  order  to  entitle  a  party  to  the  benefit  of 
a  ground  of  error  contained  in  a  motion  for 
new  trial,  it  must  be  correctly  copied  as  an  as- 
signment in  the  brief;  tliat  is,  the  assignment 
must  be  at  least  substantially  the  same  as  the 
grounds  shown  in  the  record. 

4.  Appeal  and  Ebsob  *s>7540  --  Matthbb 
Reviewable— Waiveb  of  Objeotionb. 

One  who  asked  a  special  instruction  on  con- 
tributory negligence,  which  would  cure  the  omis- 
sion of  such  issue  from  a  paragraph  of  the 
charge^  but  did  not  assign  error  for  the  failure 
to  give  it,  error  of  the  court  in  omitting  such 
issue  from  the  charge,  was  waived. 

5.  Damages  e=3l85<l)— Pebsonai.  Injtjbik»— 
Sdtficiekct  of  Evioencb. 

In  .an  action  for  personal  injuries,  evidence 
held  to  show  damages, 

6.  NeoLxaENcs  $=:»121(2)— PBEsuMPnoNa 

Negligence  will  not  be  presumed  from  the 
mere  fact  of  accident  or  injury. 

7.  Negligsnck     <8=s»122(1)  —  Oontbibtitobi 

NEOLIOENCB— FBESUUFTIOMa 

Contributory  negligence  will  not  be  presum- 
ed from  the  mere  fact  of  accident  or  injury. 

8.  Negligence    «=»188(2)  —  iNarBUonoHS  — 
Res  Ipsa  Loquitub. 

Unless  the  evidence  shows  a  case  without 
proof  tending  to  show  negligence,  it  is  not  error 
to  refuse  to  charge  that  negligence  cannot  be 
presumed  from  the  mere  fact  of  accident  or  in- 
jury, but  is  a  fact  that  must  be  proven  as  any 
other  fuct  in  issue. 

9.  Tbiai.  «B9>260(1)— iNSTBUcnoNS. 

It  was  not  error  to  refuse  requested  instruc- 
tion covered  by  a  given  Instruction. 

10.  Appeal  and  Ebbob  €=»231(9)— Mattebs 
Reviewable— Objections. 

Complaint  cannot  be  made  that  a  charge 
submitted  the  isstie  of  negligence  generally,  and 
did  not  specifically  submit  the  acts  of  negligence 
pleaded  for  the  first  time  on  motion  for  new 
trial,  where  it  was  not  objected  to  on  that  par- 
ticular ground  on  the  trial. 
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11.  Stbket  Raiuioads  ®=9ll4(10)— Collision 

— SUmCIBNCT  OF  EVIDENCB— SpKED. 

In  an  action  by  one  injured  while  riding  in 
an  automobile  which  collided  with  a  street  car, 
evidence  heid  to  austain  a  finding  that  the  street 
car  was  operated  at  a  dangerous  rate  of  speed. 

12.  Steeet  Railroads  <s=:>117(11)— Collision 
—Question  fob  Juet. 

In  an  action  by  one  injured  wliile  riding 
in  an  automobile  which  collided  with  a  street 
car,  whether  the  motorman  saw  the  automobile 
in  a  position  of  danger  in  time  to  have  slowed 
down  and  avoided  the  injury  held  for  the  jury. 

On  Rehearing. 

13.  Appeal  and  Ebros  <e=>722(l)— Mattebs 
Reviewable— Assignments  of  Ebbob. 

An  assignment,  complaining  of  a  charge  in 
"that  it  makes  the  defendant  liable  for  the  in- 
jury alleged  to  have  been  sustained  by  the 
plaintiff  without  reference  to  any  negligence  on 
the  part  of  plaintiff  that  could  attribute  (con- 
tribute) to  what  was  the  true  and  proximate 
result  (cause)  of  plaintiff's  injuries,"  the  words 
in  parentheses,  not  being  in  the  ground  of  error 
contained  in  the  motion  for  new  trial,  will  be 
considered ;  the  changes  not  being  material. 

14.  Tbial  *=»252(7)  —  iNSTBTJonoNS  —  Evi- 
dence  OF  CONTBIBUTOBY  NEOUOENCE. 

Instructions  in  a  negligence  case  need  not 
refer  to  contributory  negligence,  where  there  la 
no  evidence  raising  the  issue. 

16.  NEOLiaENOB  «=»93(1) ->  Imputed  Neoli- 

oence. 
Negligence   of  a   driver   of    an    automobile 
will  not  be  imputed  to  one  riding  as  a  passen- 
ger. 

Appeal  from  McLennan  County  Court;  Jas. 
P.  Alexander,  Judge. 

Suit  by  M.  Crump  against  the  Texas 
Electric  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Sanford  &  Harris,  of  Waco,  for  appellant. 

AJva  Bryan  and  G.  W.  Barcus,  both  of 
Waco,  for  appellee. 

BRAfDY,  J.  TSils  Is  a  personal  injury  suit 
for  damages  arising  out  of  a  collision  between 
a  street  car  of  appellant  and  an  automobile 
In  which  appellee  was  riding  at  the  time  of 
the  accident.  Two  grounds  of  negligence 
were  alleged  by  appellee:  First,  that  the 
motorman  on  the  street  car  was,  at  the  time 
of  the  accident,  operating  the  car  at  a  very 
high  and  dangerous  rate  of  speed;  and,  sec- 
ond, that  at  the  time  of  the  injuries  an  em- 
ploy6  in  charge  of  such  strest  car  saw  appel- 
lee in  a  position  of  peril  In  the  automobile 
on  appellant's  tracks,  and  failed  to  exercise 
proper  care  to  stop  the  street  car,  and  neg- 
ligently and  wantonly  propelled  the  car  Into 
and  against  the  automobile  In  which  plain- 
tiff was  riding  as  a  passenger. 

The  case  was  tried  before  a  jury,  submitted 
upon  a  general  charge  of  the  court,  and  ver- 


dict and  Judgment  reidered  for  app^ee  in 
the  sum  of  $200. 

[1]  Appellant's  first  assignment  of  error 
complains  of  paragraph  11  of  the  court's 
charge  because  it  Is  claimed  that  it  was  a 
charge  on  the  weight  of  the  evidence^  In  that 
there  .was  no  evidence  of  any  negligence  on 
the  part  of  defendant  in  the  record.  The 
paragraph  complained  of  Is  as  follows: 

"Now,  you  are  instructed  that  if  yon  find 
from  the  preponderance  of  the  testimony  in  this 
case  that  on  or  about  the  16th  day  of  February, 
1917,  the  defendant's  agents  or  employes  in 
charge  of  one  of  defendant's  street  cars  ran  said 
street  car  into  and  against  the  automobile  in 
which  plaintiff  was  riding,  and  that  the  acts 
of  the  employes  in  diarge  of  said  street  car,  in 
running  against  said  automobile,  if  they  did 
run  against  it,  were  negligence,  as  that  term  is 
herein  defined,  and  that  said  collision  was  the 
direct  and  proximate  result  of  such  negligence, 
if  any,  on  the  part  of  said  employes,  and  tliat  as 
the  direct  and  proximate  result  thereof  the 
plaintiff  was  injured,  then  yon  will  find  for  the 
plaintiff." 

In  our  opinion,  the  charge  is  not  open  to 
the  objection  embodied  In  this  assignment. 
We  agree  with  appellant  that  it  Is  error  for 
the  trial  court  to  submit  to  the  Jury  an 
issue  which  Is  not  supported  by  competent 
evidence,  but  the  propoBiti<«  is  not  applicable 
to  this  case.  There  was  evidence  that  the 
car  was  being  operated  on  one  of  the  public 
streets  of  the  city  of  Waco,  approaching  a 
switch  on  appellant's  tracks,  very  fast,  and 
at  the  rate  of  20  miles  an  hour,  from  which 
the  jury  might  reasonably  have  Inferred  that 
the  car  at  and  just  before  the  accident  was 
being  operated  at  a  high  and  dangerous  rate 
of  speed,  under  all  the  circumstances.  There 
were  also  facts  In  evidence  from  which  the 
jury  might  reasonably  have  Inferred  that  the 
motorman  In  charge  of  the  street  car  saw  the 
automobile  In  which  appellee  was  a  pas- 
senger, in  a  perilous  position,  on  or  near  the 
switch  on  appellant's  tracks,  and  that  he  fail- 
ed to  exercise  ordinary  care  to  stop  or  slow 
up  the  street  car  In  time  to  have  averted  the 
Injuries.  There  was  evidence  tmdlng  to  show 
the  contrary  in  both  particulars,  but  this  was 
a  fact  question  for  the  jury,  as  was  also  the 
question  whether  such  acts  or  failure  were 
negligence.  In  this  state  ot  the  record,  it 
cannot  be  said  that  there  was  no  evidence  to 
justify  the  submission  of  the  issue  of  neg- 
ligence, as  is  asserted  in  such  assignment: 
and  it  Is  therefore  overruled. 

[2]  The  second  assignment  is  to  the  effect 
that  the  court  erred  In  submitting  the  same 
paragraph  of  its  charge,  because  it  Is  not 
supported  by  any  pleadings,  and  because 
there  Is  no  evidence  whatever  supporting  this 
issue. 

What  we  have  said  In  disposing  of  the  first 
assignment  ai^lles  to  the  second,  and  the 
latter  Is  also  overruled. 
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The  third  aaslgnment  complains  of  the 
same  paragraph  of  the  charge,  because  it 
places  a  greater  burden  on  appellant  than 
is  required  by  law,  in  this : 

"That  it  makes  the  defendant  liable  for  the 
Injuries  alleged  to  have  been  sustained  hj  the 
plaintiff,  withont  reference  to  any  negligence 
on  the  part  of  plaintiff  that  could  attribute  (con- 
tribate)  to  or  was  the  direct  and  proximate  re- 
sult (cause)  of  plaintiff's  injuries." 
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[3,4]  It  is  well  settied  that,  in  order  to 
entitle  a  party  to  the  benefit  of  a  ground  of 
error  contained  in  a  motion  for  new  trial, 
it  must  be  correctly  copied  as  an  assignment 
in  the  brief;  that  is,  the  assignment  must  at 
least  be  substantially  the  same  as  the  ground 
shown  in  the  record.  We  have  examined  the 
transcript,  and  find  that  appellant  has,  in 
the  assignment,  made  material  changes  in 
and  additions  to  the  ground  as  contained  in 
the  motion  for  new  trial.  Therefore  we  are 
of  the  opinion  that  this  assignment  should 
not  be  considered;  but  if  it  should  be  con- 
sidered, we  think  it  should  be  overruled,  be- 
cause the  record  discloses  that  the  objections 
sow  presented  in  the  assignment  in  the  brief 
^were  not  the  objections  made  in  the  motion 
for  new  trial.  B^jrthermore,  the  objection, 
as  actually  made  below,  was  contradictory 
and  was  confusing,  if  not  unintelligible.  It 
may  be  added  that  at  most  this  objection  did 
not  point  out  affirmative  error  in  the  court's 
charge,  but  a  mere  omission  to  qualify  or 
limit  it  so  as  to  preserve  or  safeguard  appel- 
lant's plea  of  contributory  negligence.  Appel- 
lant asked  a  special  instruction  on  contribu- 
tory ne^igence,  curing  the  alleged  omission, 
but  does  not  assign  error  in  its  brief  for  the 
failure  to  give  it,  and  for  this  additional 
reason  the  assignment  would  have  to  be  over- 
ruled, if  considered  by  us.  For  the  reasons 
Indicated,  the  third  assignment  will  not  be 
considered. 

[5]  The  fourth  assignment  asserts  that  the 
court  erred  in  submitting. paragraph  13  of 
the  charge  on  the  measure  of  damages,  be- 
cause there  is  not  one  scintilla  of  evidence 
in  the  record  showing  damages  sustained  by 
appellee. 

In.  view  alone  of  the  facts  recited  in  the 
statement  under  this  assignment  in  appel- 
lant's brief,  we  are  at  a  loss  to  understand 
bow  such  an  assignment  could  be  presented. 
The  statement  shows  that  appellee  was  cut 
on  the  forehead,  temple,  and  jaw,  one  of  the 
wounds  having  to  be  stitched  up,  and  the 
other  injuries  pulled  together  with  adhesive 
plaster ;  that  there  were  wounds  on  appellee's 
throat,  scalp,  and  nose;  that  he  remained  in 
bed  for  at  least  two  days ;  that  bis  knees  were 
skinned  and  bis  breast  hiurt ;  that  he  did  not 
eat  anything  for  eight  days ;  and  that  because 
of  the  pain  in  the  breast  he  could  not  .walk 
for  three  or  four  weeks.  We  think  it  is 
manifest  that  there  was  at  least  a  scintilla 
of  evidence  In  the  record  showing  injuries; 


and  it  should  be  added  that  there  are  ad- 
ditional facts  in  the  record,  not  deemed  neces- 
sary to  be  set  out,  but  which  are,  in  our 
opinion,  ample  to  sustain  the  verdict  of  the 
Jury.  It  is  true  the  injuries  were  not  se- 
rious and  probably  not  permanent,  but  the 
verdict  was  small.  Regarding  the  asslgu- 
ment  as  without  merit,  it  is  overruled. 

The  fifth  assignment  is  to  the  efCect  that 
the  trial  court  erred  in  not  giving  special 
charge  No.  5  requested  by  api)ellant,  which 
was  as  follows: 

"Tou  are  charged  that  negligence  cannot  be 
presumed  from  the  fact  of  an  accident  or  in- 
jury, but  is  a  fact  tliat  must  be  proven  as  any 
other  fact  in  issue." 

[6-9]  It  is  doubtless  the  law  that  negligence 
on  the  part  of  either  the  plaintiff  or  defend- 
ant will  not  be  presumed  from  the  mere  fact 
of  accident  or  injury.  Where  the  evidence 
shows  a  case  without  proof  tending  to  show 
negligence,  such  a  charge  as  above  requested 
would  be  proper.  Indeed,  if  there  is  no  proof 
supporting  the  issue  of  negligence,  it  would 
not  be  a  fact  question  for  the  Jury,  but  a 
proper  case  for  a  peremptory  instruction. 
The  authorities  cited  under  this  assignment 
are  cases  of  that  nature.  In  view  of  the 
issues  made  by  the  evidence  in  this  case,  we 
do  not  think  appellant  was  entitled  to  the 
charge  requested.  It  embodied  a  correct 
principle  of  law,  but  was  not  called  for  by 
the  facts  of  tUs  case.  If  appellant  is  right 
in  its  contention  in  the  argument  made  under 
this  assignment,  it  was  entitled  to  a  peremp- 
tory instruction.  Furthermore,  the  jury 
were,  in  effect,  instructed  by  the  eleventh 
and  twelfth  paragraphs,  in  connection  with 
the  entire  charge  of  the  court,  that  before 
they  could  find  for  appellee  they  must  deter- 
mine that  appellant  was  guilty  of  negligence 
in  one  or  more  of  the  particulars  alleged  in 
the  petition,  and  that  as  the  proximate  re- 
sult thereof  appellee  was  Injured.  The 
charge  is  not  open  to  the  objection  that  it 
was  reasonably  calculated  to  lead  the  Jury 
to  believe  that  they  were  free  to  presume 
negligence  from  the  mere  fact  of  the  accident 
or  injuries.  Therefore  we  conclude  that  it 
was  not  revei-sible  error  to  refuse  to  give  the 
charge  in  question.  The  assignment  Is  over- 
ruled. 

The  sixth  assignment  complains  that  the 
trial  court  erred  in  not  giving  appellant's 
special  charge  Mo.  1,  which  was  a  request  for 
a  peremptory  instruction.  In  our  opinion, 
the  evidence  raised  issues  of  fact  for  the  de- 
termination of  the  jury,  and  It  was  therefore 
not  error  for  the  trial  court  to  refuse  to 
peremptorily  instruct  for  appellant.  The 
sixth  assignment  is  overruled. 

The  seventh  and  last  assignment  asserts 
that  the  trial  court  erred  in  not  granting  ai>- 
pellant  a  new  trial,  because  the  verdict  of 
the  jury  and  Judgment  of  the  court  are  con- 
trary to  the  law  and  evidence,  In  that  appel- 
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le«  an«ged  specific  acts  of  negligence,  and 
the  Issne  submitted  to  the  Jury  was  a  gener- 
al charge  on  negligence,  and  not  confined  to 
the  Epedflc  acts  pleaded ;  that  there  were  no 
pleadings  to  authorize  the  court's  charge 
to  the  jury,  nor  any  evidence  Justifying  the 
submission  of  the  issues. 

[10]  For  at  least  two  reasons  we  think  this 
assignment  must  be  overruled.  In  the  first 
place,  appellant  did  not  complain  of  the 
court's  charge,  because  it  submitted  the  issue 
of  negligence  generally,  and  did  not  specifi- 
cally submit  the  acts  of  negligence  pleaded 
by  appellee ;  and  this  assignment  Is  really  an 
attack  ui)on  the  charge  of  the  court.  Our 
statute  provides,  In  effect,  that  a  charge  of 
the  court  will  be  regarded  as  approved,  and 
any  objections  thereto  waived,  unless  prior 
to  it  being  read  to  the  Jury  objection  is  made, 
pointing  out  wherein  the  charge  in  erroneous. 
The  manifest  purpose  of  this  statutory  pro- 
vision is  to  enable  the  trial  court  to  correct 
its  errors  before  the  law  of  the  case  Is  given 
in  charge  to  the  Jury.  As  stated,  no  such 
objection  was  made  to  the  charge,  and  it 
was  too  late  to  raise  the  point  in  a  motion 
for  new  trial. 

[11,12]  Furthermore,  the  claim  in  this  as- 
signment that  neither  the  pleadings  nor  the 
evidence  Justified  the  submission  of  the  issue 
of  negligence  is  not  sustained  by  the  record. 
We  have  pointed  out,  in  briefly  discussing 
other  assignments,  that,  in  our  opinion,  there 
were  proper  pleadings  and  sufficient  evidence 
to  make  negligence  a  fact  question  for  the 
Jury.  One  witness  testified  that  the  street 
car  just  before  and  at  the  time  of  the  ac- 
cident was  going  very  fast,  about  20  miles  an 
hour.  The  accident  occurred  at  the  switch  on 
appellant's  tracks  on  one  of  the  traveled 
public  streets  of  the  dty  of  Waco,  and  we 
think  this  evidence  ,was  sufficient  to  raise 
the  Issue  of  negligence  pleaded  by  appellee 
that  the  street  car  was  being  run  at  a  high 
and  dangerous  rate  of  speed.  The  testimony 
of  appellee's  witnesses  also  shows  that  the 
street  car  knocked  the  automobile  some  40 
or  50  feet  back  down  the  street;  that  the 
automobile  was  on  or  near  the  street  car 
track  for  a  distance  of  75  yards,  going  in 
opposite  direction  to  the  street  car,  with  the 
lights  burning  on  both,  and  nothing  to  pre- 
vent the  motorman  from  seeing  the  auto- 
mobile for  that  distance.  The  motorman 
himself  testified  that  when  he  first  saw  the 
automobile  he  was  a  half  block  away  from 
it ;  but  he  claimed  that  it  was  in  the  clear  at 
that  time,  and  that  the  driver  suddenly  turn- 
ed the  automobile  onto  the  track  when  he 
.was  but  a  short  distance  away  from  the 
street  car.  He  further  stated  that  he  could 
have  stopped  the  car  if  the  automobile  had 
been  on  the  track  100  feet  away.  The  tes- 
timony of  both  the  driver  of  the  automobile 
and  appellee  is  that  they  were  on  the  track, 
with  lights  burning  on  the  car,  facing  the 
approaching  street  car  at  the  time  they  first 


saw  the  street  car,  wblcb  was  then  probably 
iX)  or  40  yards  away,  or  about  100  feet. 
There  Is  no  evidence  that  there  was  any  ob- 
stacle preventing  the  motorman  from. seeing 
the  approaching  automobile  for  at  least  that 
distance.  Under  these  circumstances,  it 
seems  clear  that  it  was  a  question  of  fact 
for  the  Jury  whether  the  motorman  saw  ap- 
pellee and  the  automobile  in  a  position  of 
danger  on  or  near  Its  tracks  in  time  to  have 
slowed  down  the  street  car,  and  have  avoided 
injuring  appellee.  It  follows  that  this  as- 
signment must  also  be  overruled. 

There  being,  in  our  opinion,  no  reversible 
error  shown  in  the  record,  the  case  will  be 
affirmed. 

On  Rehearing. 

[IS]  In  the  original  opinion  we  dedlned 
to  consider  the  third  assignment  of  error, 
for  the  reason  that  the  assignment  did  not 
correctly  copy  the  ground  of  error  shawn  in 
the  motion  for  new  trial,  and  that  there  had 
been  material  changes  and  additions  made. 
Upon  reconsideration  of  this  matter,  we  have 
concluded  that  this  holding  gave  too  much 
weight  to  the  literal  requirements  of  the 
rules.  Fairly  considered,  the  additional' 
words  contained  In  parentheses  were  merel.v 
explanatory  of  the  meaning  of  certain  terms 
used  in  the  original  ground  of  error,  and 
were  evidently  intended  to  make  plain  the 
meaning  of  the  same.  Therefore  we  have 
decided  to  consider  the  assignment. 

We  have  concluded  to  adhere  to  our  former 
holding  that  the  objection  to  the  court's 
charge  urged  in  the  third  assignment  of 
error  pointed  out  a  mere  omission,  inasmuch 
as  the  question  of  ccmtributory  negligence, 
under  the  facts  and  circumstances  of  this 
case,  was  a  purely  defective  matter.  Indeed, 
appellant  recognized  that  SBCh  was. the  case 
by  asking  a  special  instruction  on  contribu- 
tory negligence  'to  cure  the  alleged  omission. 
This  charge  was  refused,  but  appellant  has 
not  assigned  any  error  upon  the  court's 
failure  to  give  it,  and  therefore  we  think  the 
supposed  error,  in  not  safeguarding  this  de- 
fense In  the  main  charge,  was  waived. 

[14,15]  If  we  should  be  mistaken  In  this 
holding,  there  Is  another  consideration  l^hich 
Is  deemed  a  complete  answer  to  the  proposi- 
tion under  the  third  assignment  We  have 
examined  the  statem«it  of  facts,  and  believe 
that  there  was  no  evidence  raising  the  issue 
of  contributory  negligence  on  the  part  of  ap- 
pellee. As  to  the  driver  of  the  aut«»moblle, 
Lanham  Hlx,  the  issue  of  contributory  neg- 
ligence was  substantially  and  seriously  raised 
by  the  evidence.  At  the  request  of  plaintifl, 
the  court  charged  the  Jury  that,  althou^ 
they  might  believe  that  the  driver  of  the 
automobile  was  guilty  of  negligence,  such 
negligence,  if  any,  could  not  be  Imputed  to 
the.  plaintiff.  No  error  is  assigned  upon  the 
giving  of  this  charge,  which  seems  to  be  in 
accord  with  the  settled  law  of  this  state. 
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Railway  Oo,  r.  Rogers,  91  Tex.  62,  40  S.  W. 
956 ;  Lyon  v.  Phillips,  196  S.  W.  995 ;  Railway 
Co.  v.  Gibson,  83  S.  W.  862.  -This  being  the 
law,  the  negligence  of  Lanham  Hlz  must  be 
disregarded,  and  the  question  is  whtrily  rel- 
egated to  the  net^geut  acts  of  appellee  con- 
tributing to  his  Injuries.  We  have  been 
unable  to  find  any  evideooe  t«iding  to  show 
that  he  was  gnllty  of  negligence.  There  Is 
aflBrmatlve  evidence  to  the  effect  that  when 
the  driver  of  the  automobile  got  upon  the 
street  car  track,  and  appellee  saw  the  ap- 
proaching street  car,  he  immediately  warned 
Lanham  Hlx,  the  driver,  and  told  him  to 
get  off  the  track. 

For  the  additional  reason  that  the  evidence 
did  not  raise  the  iasne  of  c(»itributory  negli- 
gence by  appellee,  the  third  assignment  of 
error  Is  overrnled. 

We  have  considered  the  other  questions 
presented  in  the  motion  for  rehearing,  and 
are  of  the  opinion  that  they  are  without  mer- 
it. However,  appellant  has  requested  us  to 
file  our  findings  of  fact  by  which  negligence 
on  the  part  of  appellant  Is  shown  by  the  evi- 
dence, and  has  asked  us  to  set  out  the  evi- 
dence. 

In  the  original  opinion,  we  stated  that  the 
witness  Lanham  Hlx  testified  that  the  street 
car  was  running  very  fast,  and'  about  20 
miles  an  hour,  and  that  this  was  suflBclent  to 
support  the  Inference  of  negligence  as  found 
by  the  jury.  It  is  not  deemed  necessary  to 
^t  out  the  evidence  tending  to  support  the 
Issues  of  negligence,  as  this  would  entail  the 
recital  of  much  of  the  evidence  showing  the 
facts  and  circumstances  ^rroundlng  the  col- 
lision, whlcb  would  be  an  unreasonable 
burden.  It  is  sufficient  to  say,  and  we  find, 
that  there  was  evidence  to  support  the  find- 
ings of  the  jury  upon  these  issues. 

We  have  also  been  requested  by  appellant 
to  show  specifically  from  the  court's  charge 
wherein  the  Jury  were  told  that  "they  must 
determine  that  appellant  was  guilty  of  neg- 
ligence in  one  or  more  of  the  particulars  al- 
leged In  the  petition,"  as  was  stated  by  us 
In  the  opinion.  We  did  not  state  that  the 
Jury  were  expressly  or  In  terms  thus  instruct- 
ed.   What  we  said  was  that — 

"Furthermore,  the  jury  were  In  effect  instruct- 
ed by  the  eleventh  and  twelfth  paragraphB,  in 
connection  with  the  entire  charge  of  the  court, 
that  before  they  could  find  for  appellee  they 
must  determine  that  appellant  was  guilty  of  neg- 
ligence in  one  or  more  of  the  particulars  alleged 
in  the  petition,  and  that,  as  the  proximate  re- 
sult thereof,  appellee  was  injured." 

The  basis  of  this  statement  was  that  the 
court  In  the  first  six  paragraphs  of  the  charge 
fully  and  fairly  set  forth  the  respective 
pleadings  of  the  parties,  and  in  the  seventh 
referred  the  jury  to  the  pleadings  for  a  fuller 
description  of  the  issues.  This,  together  with 
the  remainder  of  the  charge,  we  considered. 


and  still  think,  directed  the  Jury's  attention 
to  the  particular  grounds  (tf  negligence  al- 
leged by  appellee,  as  a  basis  for  determining 
the  question  of  negligence  by  appellant. 
Motion  Is  overruled. 


KIRBT  LUMBER  CO.  v.  DAVIS.    (No.  451.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

May  7,  1919.     Rehearing  Denied 

June  4,  1919.) 

1.  Railboads   «=U7e(2)  —  NEQiJOBNCB  — Li- 
censee—Duty  OF  Case. 

A  lumber  company  owes  a  licensee  on  its  log 
train  no  duty  with  respect  to  the  condition  of 
its  track,  ears,  or  otlier  instrumentalities;  its 
sole  duty  being  to  exercise  ordinary  care  in  the 
operation  of  the  train. 

2.  Railboads   «=s>276(2)  —  NEaLiOBRCE  — Li- 
censee—Dtjit  OF  Cabs. 

Where  a  logging*  company  permitting  a 
licensee  to  ride  on  its  logging  train  creates. a 
new  danger  after  he  ia  on  the  train,  by  mak- 
ing up  its  train  in  a  manner  not  before  used 
by  it,  it.  must  assume  with  reference  to  such 
new  hazard  the  responsibility  of  exercising  due 
care  to  protect  him  from  injury  resulting  by 
reason  thereof. 

3.  Railboads  <3=»282(16)  —  Injubt  to  Li- 
censee—B^ndinob. 

_A  finding  that  defendant's  logging  train,  on 
which  plaintiff  was  permitted  to  ride,  was  neg- 
ligently operated,  consideriug  the  condition  of 
track,  the  manner  of  coupling,  and  the  speed, 
held  to  warrant  judgment  in  plaintiff's  favor, 
though  the  jury  had  answered  that  the  speed 
of  the  train  was  not  excessive. 

Appeal  from  District  Courts  Newton  Coun- 
ty; H.  T.  Davis,  Judge. 

Suit  by  A.  L.  Davis  against  the  Kirby 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfBrmed. 

Andrews,  Strutman,  Logue  &  Mobley,  of 
Houston,  for  appellant. 

J.  B.  Forse,  of  Newton,  and  O.  D.  Fergu- 
son, of  Houstrai,  for  appellee^ 

WALKER,  3,  A.  L.  Davis,  appellee^  sued 
the  Klrby  Lumber  Company,  appellant,  in  the 
district  court  of  Newton  county,  Tex.,  for 
damages  on  account  of  personal  injuries  sus- 
tained by  him  on  or  about  the  2l8t  day  ot 
December,  1915.  The  cause  was  tried  to  a 
jury,  and  submitted  on  special  Issues.  On 
the  answers  of  the  jury  to  the  special  is- 
sues, judgment  was  rendered  In  favor  of  ap- 
pellee for  the  sum  of  $1,000,  and  from  this 
judgment  appellant  has  appealed  to  this 
court. 

The  plalntifC  alleged,  in  substance,  that  the 
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defendant  on  and  prior  to  December  21, 1916, 
owned  and  operated  in  the  exercise  of  its 
corporate  powers  a  logging  railroad  from 
Call  Front  to  Call,  in  Newton  county,  Tex. ; 
during  the  period  of  the  operation  of  said 
logging  railroad  the  employes,  agents,  and  of- 
ficers of  the  defendant  in  charge  of  the  trains, 
operated  upon  and  over  said  rond,  liabltuaUy 
and  customarily,  and  openly,  notoriously,  and 
<»ntinuously,  carried  persons  and  passengers 
in  and  on  said  trains  from  point  to  point 
along  said  road,  which  custom  and  practice 
was  known  to  and  acquiesced  In  by  the  de- 
fendant; that  on  December  21,  1915,  the 
plaintiff  In  good  faith  and  in  pursuance  of 
said  custom  went  aboard  one  of  the  trains  of 
defendant  at  Call  Front  for  the  purpose  of 
being  carried  to  or  near  Bon  Wier,  and  with 
the  knowledge  and  consent  of  the  employes, 
agents,  and  officers  of  said  defendant  in 
charge  of  said  train,  took  passage  thereon 
In  the  caboose  attached  to  the  said  train, 
by  reason  whereof  the  plaintiff  agreed  and 
undertook  to  transport  plaintiff  to  his  des- 
tination; that  while  plaintiff  was  a  passen- 
ger on  said  train,  and  was  being  transport- 
ed by  defendant  as  aforesaid,  a  portion  of 
the  train,  including  the  caboose  In  which 
plaintiff  was  riding,  was  derailed,  and  as  a 
consequence  plaintiff  sustained  the  personal 
Injuries  which  were  made  the  basis  of  bis 
complaint 

It  was  further  alleged  by  the  plaintiff  that 
at  and  above  the  point  of  derailment  the 
tracks  and  roauoed  declined  and  lay  on  a 
down  grade,  curved  sliarply,  and  were  rough 
and  uneven,  and  that  immediately  above  the 
point  t)f  derailment  were  frogs  and  switches, 
and  that  the  rails  of  the  track  on  the  outer 
edge  of  the  curve  were  not  elevated,  and  the 
roadbed  was  not  inclined  toward  the  outer 
edge,  and  that  immediately  below  the  point 
of  derailment  the  grade  reached  its  lowest 
point,  and  the  road  began  an  upgrade,  ■as- 
cending a  hill;  that  the  rear  portion  of  the 
train  which  plaintiff  was  riding,  was  defec- 
tively, insecurely,  and  unsafely  coupled  to 
the  remainder  of  the  train  by  a  cable  or 
clialn,  or  both,  and  that  the  drawheads  of 
said  cars  were  not  coupled  otherwise,  and 
that  the  defendant,  with  knowledge  of  such 
conditions,  propelled  and  operated  the  train, 
wliich  was  long  and  heavily  loaded,  on  and 
over  the  trades  at  a  fast  and  excessive  rate 
of  speed,  and  wtiUe  so  doing  the  coupling 
broke,  and  the  caboose  and  other  cars  were 
derailed. 

Appellant  summarizes  its  pleading  as  fol- 
lows: 

"In  80  far  as  the  answer  of  the  defendant  is 
material  to  be  considered  apon  this  appeal,  it 
may  be  stated  that  the  defendant  pleaded  the 
general  denial." 

The  special  Issues  submitted  to  the  Jury, 
together  with  their  answers,  are  as  follows: 


"Question  No.  1.  Was  the  rear  portion  of  the 
train  that  plaintiff  was  riding  on  defectively  or 
unsafely  coupled  to  the  remainder  of  said  train 
by  a  cable  or  chain,  or  both,  and  not  otherwise?" 
To  this  question  the  Jury  answered  "Tes." 
"Question  Na  2.  Was  the  coupling  of  said 
train  as  set  oat  in  question  No.  1  'negligence,' 
as  that  term  has  been  defined  to  you?" 
To  this  question  the  jury  answered  "Yes." 
"Question    No.   S.  Did    the   defendant,    with 
knowledge  of  the  manner  in  which  said  train 
was  coupled,  operate  it  over  its  track  at  the 
time  of  the  injury?" 
To  this  question  the  Jury  answered  "Tea." 
"Question  No.  4.  Was  sudi  act  upon  the  part 
of  defendant  negligence?" 
To  this  question  the  jury  answered  "Tea." 
"Question  No.  6.  Was  the  defendant  operating 
said  train,  at  the  time  of  the  injury,  at  an  ex- 
cessive rate  of  speed?" 
To  this  question  the  jury  answered  "No." 
"Question  No.  6.  Give  in  figures  the  numl>er 
of  miles  per  hour  said  train  was  traveling  at 
the  time  of  the  injury." 

To    this   question    the   Jury    answered:     "30 
miles  per  hour." 

'  "Question  No.  7.  Was  the  running  of  the 
train  at  an  excessive  rate  of  speed  at  the  time 
of  the  injury  negligence?" 
To  this  question  the  jury  answered  "No." 
"Question  No.  8.  Was  the  act  set  out  in  ques- 
tion No.  1,  or  the  act  set  out  in  question  No.  ii, 
or  the  act  set  oiit  in  question  No.  5,  the  prox- 
imate cause  of  the  plaintiff's  injury  ?"~ 

To  this  question  the  jury  answered:    "Tes, 
1  and  3." 

"Question  No.  9.  Was  the  plaintiff,  at  the 
time  of  the  injury,  a  licensee  upon  tiie  train- 
of  the  defendants 
To  this  question  the  jury  answered  "Tes." 
"Question  No.  10.  What  sum  of  money,  if  paid 
now,  will  compensate  the  plaintiff  for  the  in- 
jury sustained?" 

To  this  question  the  jury  answered:    "$!,- 
000." 

"Question  No.  11.  Were  two  of  the  cars  in 
the  train  upon  which  the  plaintiff,  A.  L.  Davis, 
was   riding    coupled    together   by   means   of   a 
cable  and  chain  or  either  of  them?" 
To  this  question  the  jury  answered  "Yes." 
"Question  No.  12.  Was  the  defendant,  Kirby 
Lumber  Company,  negligent  in  operating  said 
train  over  the  track  in  the  condition  in  which 
you  find  it  to  have  been  and  at  such  speed  as 
you  find  said  train  was  running,  with  two  of 
its  cars  coupled  together  (if  you  have  answered 
that  two  of  its  cars  were  so  coupled  together) 
by  means  of  a  cable  and  chain,  or  either  ot 
them?" 
To  this  question  the  jury  answered  "Yes." 
"Question  No.  13.  If  you  have  answered  in 
response  to  No.  12  above  that  defendant  was 
nc^igent  in  operating  its  train,  was  such  npg- 
ligence   the  proximate  cause  of  plaintiff's  in- 
jury ?' 
To  this  question  the  jury  answered  "Yes." 

Briefly  stated,  the  tacts  are  as  follows: 
Plaintiff,  on  the  day  of  the  wreck,  went 
to  the  defendant's  camp  at  Woodmyer,  and 
boarded  the  engine  at  the  roundhouse  or 
shop.  Afterwards,  the  engineer  took  charge 
of  the  engine  and  ran  it  a  distance  of  about 
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lOO  yards  to  a  vnr,  oa  wliicb  the  caboose  vas 
standing,  and  coupled  the  engine  to  the  ca- 
boose. At  tbla  point  plQlntlff  got  off  the  en- 
gine and  boftxded  the  cabooGe.  Other  people 
were  getting  on  the  caboose  at  Oiat  time,  aad 
It  was  well  filled  when  plaintiff  got  on.  Mr. 
Woods,  defendant's  superintendent,  was  pres- 
ent. The  engine  and  caboose  then  proceeded 
to  a  niake-iq;>  spar  about  a  mile  from  the 
camp,  and  the  cabooae  was  left  on  the  main 
line  while  the  engine  went  to  a  set-out  spur 
and  made  up  the  train  of  log  cars,  returning 
with  the  cars  and  coupling  onto  the  caboose 
about  25  minutes  inUx.  The  superintendent 
was  also  present  at  that  time.  In  this  train 
of  log  cars  were  two  fastened  or  tied  to- 
gether with  a  cable  or  chain.  This  cable  was 
taken  from  the  caboose.  During  this  time 
plaintiff  was  In  the  caboose  and  had  no  knowl- 
edge of  the  cable  coupling.  The  cars  which 
were  coupled  by  the  cable  were  placed  in  the 
body  of  the  train,  in  front  of  the  caboose, 
which  was  tb9  rear  car  in  the  tratn.  The 
train,  conslsttng  of  an  engine,  aboat  82  load- 
ed log  cars  and  the  caboose,  thus  made  up, 
proceeded  towards  Call,  and  had  gotten  a 
short  distance  beyond  Woodmyer  when  the 
wreck  occurred.  The  road  from  Woodmyer 
descended  into  a  valley  between  two  hills, 
forming  steep  grades,  and  the  wreck  occurred 
at  the  bottom  of  the  valley  at  a  curve  In  the 
track.  It  was  shown  that  before  the  log 
cars  were  coupled  to  the  caboose  there  was 
a  slack  of  a  foot  or  more  in  the  cable  cou- 
pling. 

As  to  the  nature  and  effect  of  this  chain 
coupling,  B.  P.  Parker,  a  witness  for  the 
plaintiff,  testified  as  foUows: 

'*I  am  familiar  with  the  character  of  lo; 
ear*  used  by  the  Kirby  Lumber  Company  at 
that  time.  Hey  w«re  praodcally  the  same  aa 
we  need  here;  they  were  skeleton  log  cars.  I 
am  also  familiar  with  tha  chaxaoter  of  couplings 
on  those  cars  that  were  in  use  then.  They  are 
a  link  and  pin  coupling.  They  used  a  link  with 
two  pins  to  make  the  coupling.  A  pin  was  fas- 
tened to  the  link  in  each  drawhead.  One  of 
those  links  is  between  8  and  10  Inches  long. 
The  idea  of  the  Unk  is  to  hold  the  drawheads 
as  close  together  as  possible  so  that  there  won't 
be  any  slack.  That  link  tends  to  hold  the  draw- 
heads  together.  When  coupled  in  that  man- 
ner, it  would  not  be  poaaible  for  the  drawheads 
to  pass  each  other  and  jamb.  The  drawhead 
is  fastened  to  what  I  believe  they  call  reachers. 
If,  instead  of  being  coupled  by  the  link  and  pins, 
those  drawheads  were  fastened  together  by  a 
wire  cable  of  about  three-fourths  of  an  inch 
in  diameter,  and  also  by  a  toggle  chain  and  the 
cable  wrapped  through  the  drawhead  and  tied 
onto  the  reacher,  we  wonld  call  that  a  bad-or- 
der conpUng;  that  Is  the  railroad  term.  If 
that  character  of  coupling  is  made,  there  would 
be  more  slack  in  the  coupling,  or  a  greater  dis- 
tance between  the  drawheads  when  a  pull  is 
made  than  there  wag  before  the  pull  was  made, 
because  they  can't  tie  a  cable  by  band  tight 
enough  but  what  the  power  of  locomotion  will 
make  the  distance  a  little  more.    If  there  was 
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a  distajice  of  slack  of  one  foot  or  18  Inches, 
and  the  train  was  going  down  hill,  as  to  what 
would  be  the  action  of  one  drawhead  on  tb)> 
other,  will  say,  If  it  is  absolutely  straight  track, 
the  drawheads  will  jnst  go  up  against  eadi 
other,  and  of  course  that  would  retard  the  mo- 
tion of  the  rear  train.  If  it  is  not  on  a 
strali^t  track,  but  gwng  aroond  a  curve,  that 
would  make  a  difference  in  the  action  of  the 
two  drawheads;  the  drawheads  would  have  a 
tendency  to  want  to  pass  each  other;  if  they 
did  pass  each  other,  it  would  throw  a  terrible 
strain  on  the  wheels,  and  would  exert  pressure 
on  the  rail.  The  pressure  would  be  on  both 
rails;  the  pressure  would  be  outward  on  each 
rail.  There  would  be  a  probability  of  that  pres- 
sure being  sufficient  to  break  the  rail ;  it  wonld 
depend  on  the  condition  of  the  rail.  A  rail  is 
like  any  other  steel;  it  crystallizes  sometimes. 
Sometimes  they  will  snap  right  in  two,  and 
sometimes  they  will  bend  a  good  ways  and  won't 
break.  In  cases  where  there  are  broken  rails, 
the  first  car  that  readies  it  is  not  necessarily 
derailed ;  I  have  known  whole  trains  to  go  over 
a  broken  rail  and  not  have  a  derailment  It  is 
possible  for  part  of  a  train  to  go  over  a  broken 
rail  and  a  subsequent  portion  of  the  train  be 
derailed  by  reason  of  it.  As  to  whether  or  not 
chaln-ups  of  the  character  mentioned  are  usual- 
ly made  in  the  middle  of  the  train,  will  say,  I 
never  tram-roaded  any,  but  on  railroads  we  put 
them  in  the  rear  of  the  train ;  it  is  always  con- 
sidered a  dangerous  proposition." 

It  was  also  shown  that  there  was  a  broken 
rail  at  or  near  the  place  of  the  wreck.  A 
portktt  of  the  train,  consisting  of  several 
loss  ears  and  the  caboose,  became  detached, 
and  all  bat  the  two  head  cars  of  socb  por- 
tion were  derailed.  Plaintiff's  witnesses  stat- 
ed that  the  front  car  of  the  detached  portion 
was  coupled  by  the  cable  to  the  rear  car  of 
the  front  portion  of  the  train.  This  was 
^arply  denied  by  defendant's  witnesses,  their 
testimony  tending  to  show  th^t  the  coupling 
which  broke  was  a  Unk  and  pin,  but  the  en- 
gineer said  there  was  a  cable  coupling  on 
one  of  the  cars. 

Another  sharp  conflict  In  the  evidence  was 
with  reference  to  the  rate  of  qieed  at  wbldi 
the  train  was  rnnning  at  the  time  of  the 
wreck,  and  as  to  whether  swdt  rate  of  speed 
exceeded  the  cnstomary  speed  at  that  point 
Plalntlfrs  witnesses  estimated  the  rate  of 
speed  at  85  or  40  miles  per  hour,  and  as  be- 
ing in  excess  of  the  usual  speed.  Defend- 
ant's witnesses  on  that  point  stated  18  or  20 
miles  an  hour  at  the  time  of  the  wreck,  but 
that  In  coming  down  the  bill  from  Woodmy- 
er, the  speed  was  30  miles  an  hour,  and  that 
the  8i)eed  and  operation  of  the  train  on  that 
occasion  were  the  same  as  usual  at  that 
point  In  answer  to  question  No.  6,  the  Jury 
found  that  the  speed  was  30  miles  an  hour. 

After  the  verdict  was  returned,  each  party 
filed  a  motion  asking  that  judgment  be  ren- 
dered in  its  favor.  On  hearing  these  mo- 
tions, the  court  rendered  Judgment  In  favor 
of  plaintiff,  and  overruled  appellant's  mo- 
tion.   Appellant  filed  many  exceptions  to  the 
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court's  charge,  but  all  these  have  been  waiv- 
ed by  It,  and  no  error  Is  assigned  to  any  pro- 
ceeding In  the  trial  of  the  case,  except  to 
the  action  of  the  court  In  granting  the  mo- 
tion of  plaintiff  for  the  entry  of  Judgment, 
and  in  overruling  the  motion  of  defendant  to 
enter  judgment  in  Its  favor  on  the  answers 
of  the  Jury. 

[1,  2]  Appellant's  first  proposition  is  as  fol- 
lows: 

"The  jury  having  found  that  the  plaintiff  was 
a  licensee  on  the  defendant's  log  train,  the  de- 
fendant owed  the  plaintiff  no  duty  with  respect 
to  the  condition  of  its  tram  track  or  the  condi- 
tion of  its  logging  cars  or  other  instrumentali- 
ties; the  sole  duty  owed  by  the  defendant  to 
the  plaintiff  being  to  exercise  c^rdinary  care 
in  the  operation  of  the  train." 

As  an  abstract  legal  proposition,  we  tbink 
this  Is  correct.  However,  this  proposition  la 
not  the  law  of  this  case.  The  Jury  found 
that  the  plaintiff  was  a  licensee.  In  order 
for  the  plaintiff  to  recover  in  this  case,  his 
rights  must  be  measured  by  the  duties  owed 
Mill  as  a  licensee  by  the  appellant.  He  ac- 
cepted the  condition  of  the  track  and  the 
train  as  he  found  th^n.  The  appellant  was 
under  no  obligations  to  the  plaintiff  to  depart 
from  its  usual  methods  of  operating  Its  train 
because  of  the  presence  of  the  plalntlfl,  but 
the  plaintiff  was  riding  on  this  train  before 
this  defective  coupling  was  made,  having  rid- 
,  den  something  over  a  mile.  There  Is  nothing 
•u  the  record  to  show  that  this  cable  cou- 
pling was  customarily  or  ordinarily  resorted 
to  by  the  appellant.  Having  undertaken  to 
carry  the  plaintiff  as  a  licensee,  the  law  re- 
quired the  appellant  to  exercise  ordinary 
care  in  making  up  Its  train,  ordinary  care 
being  measured  by  the  usual  custom,  method, 
and  manner  used  by  the  plaintiff  from  time 
to  time  In  making  up  Its  log  trains. 

When  the  licensor  creates  a  new  danger, 
after  the  licensee  comes  on  the  premises,  It 
must  assume,  with  reference  to  such  new 
hazard,  the  responsibility  of  exercising  due 
care  to  protect  the  licensee  from  injury  re- 
sulting by  reason  thereof. 

As  said  by  Chief  Justice  Oaines  In  Wash- 
ington V.  M.,  K.  &  T.  Ry.  Co.,  90  Tex.  814,  88 
8.  W.  764,  in  order  to  entitle  a  licensee  to 
recover,  he  must  prove: 

"That  the  derailment  was  the  result  of  a  want 
of  due  care,  either  in  the  equipment  or  opera- 
tion of  the  train,  on  part  of  the  ilgents  or 
servants  of  the  company." 

Also  the  rule  is  further  announced  by 
Judge  McMeans  in  Houston  Belt  &  Terminal 
Co.  y.  O'Leary,  136  S.  W.  601: 

"It  has  been  often  held  that,  where  a  person 
is  rightfully  upon  the  premises  of  another,  even 
as  licensee,  he  has  the  right  to  require  of  the 
proprietor  that  he  so  conduct  himself  as  to  not 
injure  him  through  his  act  of  negligence.    This 


rule  has  been  applied  end  followed  in  many 
cases  in  this  state  where  a  licensee  has  entered 
upon  the  right  of  way  of  a  railway  company, 
and,  while  using,  with  ordinary  care,  the  track 
for  puriKises  of  hia  own,  is  injured  by  the  affirm- 
ative negligence  of  the  railway  company  or  ita 
employes." 

In  answer  to  questions  Nos.  1  and  2,  the 
jury  found  that  the  use  of  this  cable  cou- 
pling was  negUgence.  In  answer  to  question 
No.  3,  they  found  that  the  defendant,  with 
knowledge  of  the'  manner  in  which  the  train 
was  coupled,  operated  It  over  Its  track.  To 
question  No.  8  the  Jury  found  that  this  cable 
coupling  was  the  proximate  cause  of  plain- 
tiff's Injury.  Also  the  Jury  answered  "Xea" 
to  question  No.  11,  it  being  as  follows: 

"Were  two  of  the  cars  in  the  train  upon  which 
the  plaintiff,  A.  L>.  Davis,  was  riding  coupled 
together  by  means  by  a  cable  and  chain,  or  ei- 
tiier  of  them?" 

— and  answered '  "Yea"  -to  question  No.  12, 
this  question  being  aa  foUows: 

"Was  the  defendant,  Kirby  Lumber  Company, 
negUgent  in  operating  said  train  over  the  track 
in  the  conditiQn  in  which  you  find  it  to  have 
been  and  at  such  speed  as  you  find  such  train 
was  running,  with  two  of  its  cars  coupled  to- 
gether (if  you  have  answered  that  two  of  its 
cars  were  so  coupled  together)  by  means  of  a 
cable  and  chain  or  either  of  them?" 

[8]  Though  the  Jury  had  answered  that  30 
miles  per  hour  wa6  not  an  excessive  rate  of 
speed,  yet  in  determining  whether  the  train 
was  negligently  operated  at  the  time  of  the 
injury,  considering  the  manner  of  Its  cou- 
pling, it  was  the  duty  of  the  jury  to  consid- 
er this  speed.  Hence,  in  answering  question 
No.  12,  In  determining  the  negligence  of  the 
defendant  in  opnttting  its  train,  the  jury 
properly  considered  the  condition  of  the 
track,  the  rate  of  speed,  and  the  manner  in 
which  the  cars  were  coupled  together,  and, 
having  considered  these  different  elements 
and  having  found  that  the  defendant  was 
negligent  therein,  there  being  no  exception  to 
this  question,  the  appellant  is  bound  thereby. 

As  we  understand  appellant's  brief,  it  con- 
cedes, in  effect,  that  the  Judgment  should  be 
sustained  if  the  answer  to  question  No.  12 
is  not  explained  and  limited  by  the  answers 
of  the  Jury  to  the  preceding  questions,  ap- 
pellant saying: 

"If  we  were  dealing  with  question  No.  12 
alone,  the  answer  of  the  jury  would  perhaps 
be  sufficient  to  support  a  judgment  in  the  plain- 
tifTs  favor." 

Giving  this  effect  to  all  the  issues  submit- 
ted to  the  Jury  and  their  answers  thereto,  we 
do  not  think  the  effect  of  the  answer  to  ques- 
tion No.  12  can  be  so  explained  as  to  relieve 
appellant  of  liability. 

Finding  no  errors  ia  this  record,  this  case 
is  affirmed. 
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in  court  6t  oat,  and  whetber  by  the  pleading  on 
which  he  goes  to  trial  or  an  abandoned  plead- 
ing. 


(Court  of  Civil  Appeals  of  Texas.    Austin.    FeU 

26,  1919.    On  Motion  for  Rehearing  April  9, 

1919.    Rehearing  Denied  June  4,  1919.) 

1.  Tbial  «3»240— Instbuotion— AxGtwxirrA- 

TIVE  CHABACTEB. 

A  requested  instruction,  containing  a  correct 
proposition  of  law,  but  also  containing  matters 
strongly  argumentative,  and  being  a  very  par- 
tisan presentation  of  the  issue,  was  properly 
refused. 

2.  FBAUD   (S=>20  — MiSBEPBESEHTAnONS  — In- 
DEFENDKNT  INVESTIQATIOIT. 

If  the  purchasers  of  a  thrashing  machine 
•ifrned  the  contract  (m  Information  which  they, 
,  or  either  of  them,  gained  by  an  independent  in- 
vestigation, judgment  should  have  been  rendered 
(or  the  seller  in  the  pnrdiasers*  action  for  dam- 
MM  on  acooont  of  misrepresentation. 

8.  Coktbacts  ^=394(6)— Mxbbxpbesbhtaxions 
—Avoidance  or  Contbact.  . 
To  avoid  a  contract  for  fraud  or  misrepre- 
sentation, it  is  not  necessary  that  the  fraud 
should  have  been  the  sole  cause  of  making  the 
contract,  but  safficient  if  the  fraudulent  repre- 
sentation was  relied  on  to  the  extent  that  it 
was  a  material  factor  in  indudng  the  making 
of  the  contract. 

4.  Dauageb  $=9l59(4)— Action  fob  Misbep- 

BESENTATIONB— TESTIUONT  OF  LOSS  OF  PbOF- 

IT8. 
In  an  action  by  the  purchasers  of  a  thrasher 
for  damages  from  misrepresentations  inducing 
the  purchase,  testimony  as  to  loss  of  profits 
hM  admissible  in  view  of  the  allegations  of  the 
petition,  against  which  general  demurrer  alone 
waa  filed. 

B.  Dahaoeb  €=»159(8)  —  Frattd  —  Testimony 
Unsuppobxbd  by  Pleading— BX7EH8E8  In- 

CtrBBBD. 

In  the  pardiasers'  actiob  for  damages  for 
misrepresentations  inducing  the  sale  of  a  thrash- 
er, testimony  as  to  the  value  of  items  of  ex- 
pense alleged  to  have  been  p^id  by  the  pur- 
chasers held  inadmissible  in  the  absence  of  al- 
legation that  the  amount  paid  was  the  reason- 
able value. 

On  Motion  for  Rehearing. 

6.  Fraud   €=952— Action   fob   Fbauo— Evi- 

DENCS. 

In  an  action  by  the  purchasers  for  miarepr«- 
sentations  inducing  a  sale  to  them  of  a  thrasher, 
testimony  of  a  purchaser  that,  immediately  after 
rejecting  the  thrasher,  he  signed  a  written  order 
for  another  containing  the  same  stipulations, 
'wbidi  be  read  and  understood,  held  properly 
exdnded  in  the  trial  court's  discretion,  as  be- 
ing a  collateral  matter. 

7.  Evidence  <S=>20S(0),  222(1)  —  Admission  — 
Abandoned  Pleading. 

An  admission  made  by  a  party  against  his 
interest  is  admissible  in  evidence  whether  made 


8.  BviDBNCK  4=3208(6)  —  ADMisaiON  — Aban- 
somcD  Flkadino. 

In  the  purchasers'  action  for  damages  fron 
misrepresentations  inducing  the  sale  of  a  thrash- 
er, the  original  answer  of  the  purchasers  in  the 
seller's  suit  to  recover  on  the  notes  given  it, 
held  not  admissible  as  tending  to  show  the  pur- 
chasers were  not  entitled  to  recover  for  certain 
items. 

9.  Evidence     «=»208(1)— Adhission-tPlxao- 
inq — Inconsistent  Defenses. 

An  admission  or  statement  made  under  one 
allegation  In  a  pleading  is  not  admissible  in  evi- 
dence as  an  admission  where  inconsistent  de- 
fenses are  pleaded. 

Error  from  District  Court,  McLennan 
County ;  H.  M.  Richey,  Judge. 

Suit  by  Krlzan  ft  Maler  against  the  Hart- 
Parr  Company.  Judgment  for  plaintlils,  and 
defendant  brings  error.  Reformed  and  af- 
firmed. 

Love  &  Fouts,  of  Houston,  for  plaintiff  in 
error. 

Rogers  &  Earle,  of  Waco,  for  defendants  in 
error. 

Statement  of  the  Case. 

JENKINS,  J.  Plaintiff  In  error,  through 
Its  agent,  S.  M.  McCrackea,  sold  defendanU 
in  error  a  thrasher,  for  the  agreed  considera- 
tion of  $930— cash  $300,  notes  $630— retain- 
ing a  mortgage  on  the  thrasher.  The  plain- 
tiff in  error  subsequently  foreclosed  Its 
mortgage,  and  sold  said  thrasher  for  $375, 
and  collected  the  remainder  by  Suit  against 
defendants  in  error. . 

Defendants  in  error  brought  this  suit  for 
damages,  alleging  that  the  thrasher  vras 
worthless  to  them  for  the  purposes  for  which 
it  was  bought,  and  that  they  were  induced  to 
buy  same  through  the  fraudulent  representa- 
tions of  said  agent;  that  said  thrasher  proved 
to  be  worthless  for  the  purposes  for  which  it 
was  bought ;  and  that  after  testing  the  same 
they  promptly  returned  It  to  the  depot  at 
which  it  was  received,  and  notified  plaintiff 
in  error  of  that  fact 

Defendants  in  error  claimed  as  damages 
the  price  they  paid  for  the  thrasher,  the 
money  expended  in  attempting  to  operate  it 
and  profits  which  they  would  have  made  if 
It  had  been  as  represented. 

Plaintiff  In  error  answered  by  general  and 
special  exceptions,  general  denial,  and  alleg- 
ed that  the  thrasher  was  sold  under  a  writ- 
ten contract,  which  limited  their  liability  as 
therein  set  out,  and  denied  that  there  had 
been  any  breach  of  warranty,  as  contained  In 
said  written  contract 

Defendants  In  error,  by  a  supplemental  pe- 
tition, alleged  that  their  signatures  to  said 
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written  contract  were  obtained  by  certain 
false  and  fraudulent  statements  of  said 
agent,  whereby  they  were  prevented  from 
reading  said  contract,  but  were  led  to  believe 
that  It  was  only  an  order  for  a  thrasher,  statr 
ing  the  price  and  terms  of  payment 

Findings  of  XYict 

In  response  to  special  Issues  submitted  by 
the  court,  the  Jury  found: 

(1)  That  the  signatures  of  defendants  in 
error  to  the  written  contract  were  procured 
through  the  fraud  of  plaintiff  In  error's 
agent 

(2)  That  said  agent  did  not  read  or  explain 
said  contract  to  defendants  in  error. 

(3)  That  the  thrasher  was  materially  de- 
fective for  the  purposes  for  which  it  was  or- 
dered. 

(4)  That  defendants  in  enror  did  not  re- 
fuse to  allow  plaintiff  In  error's  expert  agent 
to  attempt  to  remedy  the  defects. 

(5)  That  the  reasonable  market  value  of 
the  thradier  at  the  time  and  place  of  its  de- 
livery was  $375. 

(6)  That  the  reasonable  market  value  of 
the  machine  ordered  by  defendants  in  error 
was  $1,224,401 

(7)  That  plaintiff  in  error's  agent  guaran- 
teed that  the  freight  would  not  exceed  $90. 

(8)  That  the  oats  wasted  In  attempting  to 
operate  the  madilne  were  of  the  reasonable 
market  value  of  $60. 

(8)  That  the  profits  lost  while  trying  to 
operate  the  madilne,  and  before  defendants 
In  error  could  get  another  thrasher,  were 
$800. 

(1(9  That  defendants  in  error  were  in- 
dnced,  in  part,  to  sign  the  written  contract 
by  the  representations  ^nd  statements  of  O. 
B.  Westmoreland. 

(ll)  That  defendant  In  error  Maler  was  In- 
duced, In  part,  to  sign  the  written  contract 
by  the  statement  of  plaintiff  in  error's  agent 
that  if  be  did  not  do  so  the  thrasher  would 
be  sold  to  defendant  In  error  Krizan,  and 
that  he  (Maler)  would  not  be  a  partner 
therein. 

Judgment  was  rendered  for  defendants  In 
error  for  the  amount  found  In  their  favor,  as 
above  indicated. 

The  evidence  sustains  the  fln^inpf  of  the 
Jmy. 

(>plnion. 

Plaintiff  in  error  has  filed  40  assignments, 
many  of  whldt  present  the  same  issue  in  dif- 
ferent terms,  but  with  substantially  the  same 
meaning.  We  shall  not  attempt  to  discuss 
these  numerous  assignments  separately,  but 
will  group  them  in  accordance  with  the 
points  presented.  , 

The  first,  second,  third,  fourth,  and  twenty- 
first  assignments  complain  of  the  action  of 
the  court  in  overruling  plaintiff  in  error's  de- 
murrers to  defendants  In  error's  petition, 
wherein  Is  pleaded  special  damages.    Slv«  oC 


these  demurrers  are  denominated  special  de- 
murrers, ■  but  they  are  In  fact  general  de- 
murrers to  special  paragraphs  of  defendants 
in  error's  petition  and  supplemental  petition. 
We  overrule  all  of  these  exceptions. 

The  fifth,  sl.^th,  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  assignments  are 
In  effect  that  the  court  erred  In  entering 
judgment  on  the  verdict  of  the  Jury  for  the 
reasons:  (a)  Said  verdict  does  not  afford  a 
sufficient  basis  for  such  Judgment;  and  (\>} 
the  findings  of  the  Jury  are  not  in  response 
to  any  Issue  raised  by  the  pleadings  or  tiie 
evidence.  We  overrule  each  of  those  as- 
signments, for  the  reason  that  the  evidence 
was  sufficient  to  raise  each  of  the  Issues  sub- 
mitted to  the  Jury,  and  the  Readings  of  de- 
fendants In  error  were  sufficient  as  against 
a  general  demurrer.  We  will  say,  however. 
In  this  connection,  that  the  allegation  that 
defendants  in  error  were  induced  to  sign  the 
contract  by  reason  of  the  frandident  repre- 
sentations of  plaintiff  in  error's  agent  were 
not  as  definite  as  they  should  have  been,  and 
might  have  been  subject  to  a  special  demur- 
rer in  this  respect;  and  that,  while  the  evl- 
dence  is  sufficient  to  support  a  finding  that 
defendants  in  error  were  induced  to  sign  the 
contract  by  reason  of  the  fraudulent  repre- 
8entatl<»is  of  plaintiff  In  error,  there  Is  no 
positive  statement  by  either  of  them  that 
they  were  so  Induced  to  sign  the  same.  Had 
the  Jury  found  that  defendants  In  error  were 
not  Induced  to  sign  the  contract  by  reason  of 
such  representations,  but  by  other  facts  ap- 
pearing In  the  record,  the  evidence  would 
have  sustained  such  finding. 

The  thirteenth  and  fourteenth  aasignmenta 
of  error  oonQ>laln  of  the  diarge  of  the  court 
In  submitting  tl>e  issue  of  fraud,  for  the  rett" 
son  that  tiie  pleadings  and  the  evidence  are 
not  aufllclent  to  raise  such  issue.  What  we 
have  said  In  the  foregoing  part  of  this  opin- 
ion is  8uffici«it  to  dispose  of  these  a«lgn- 
ments,  and  for  tlie  reasons  stated  we  ova>- 
rule  the  same. 

Assignments  of  orror  Nos.  13  to  26,  inclu- 
sive, complain  of  the  action  of  the  court  In 
submitting  the  Issues  set  out  In  our  findings 
of  fact,  for  the  reason  that  neither  the  plead- 
ings nor  the  evidence  was  sufficient  to  raise 
such  Issues.  We  overrule  eadi  of  these  as- 
signments. 

The  twenty-seventh,  twenty-elg^tth,  and 
twenty-ninth  assignments  complain  of  the 
action  of  the  court  in  not  peremptorily  In- 
structing the  Jury  to  return  a  verdict  for 
plaintiff  In  error.  It  follows  from  what  we 
have  said  herein  that  this  instruction  was 
properly  refused. 

[1]  The  thirtieth  assignment  of  error,  as 
to  the  refusal  of  the  court  to  give  a  request- 
ed instruction,  contains  a  correct  proposition 
of  law,  and  ought  to  have  been  given,  but 
for  the  fact  that  the  requested  charge  also 
contains  matter  that  Is  strongly  argumenta- 
tive, and  Is  a  very  partisan  presentation  of 
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the  iMne  opon  wtidi  saM  duuge  was  re- 
quested. 

The  thlrty-flrst  *Ba  thirty-aeamd  assign- 
ments of  error  are  as  to  the  refusal  of  the 
court  to  submit  "to  the  jury  the  following 
questions: 

(1)  "Did  the  plaintlSs  or  either  of  them,  prior 
to  signing  the  written  order  for  the  tlirasher  in 
controversy,  make  an  investigation  or  obtain  in- 
formation as  to  the  character  or  efficiency  of 
■aid  thrasher,  other  than  information  obtained 
from,  or  statements  made  by,  defendant's  agent 
McCracken?  You  will  answer  this  question 
'Yes'  or  'No,'  as  you  maj  find  the  facts  to  be." 

(2)  "In  the  event  yon  have  answered  special 
issue  No.  1,  requested  by  the  defendant,  in  the 
affirmative,  you  will  answer  the  following  ques- 
tion; Were  the  plaintiffs  or  either  of  them  in- 
fluenced in  any  manner  to  purchase  the  thrasher 
in  controversy  or  to  execute  the  order  there- 
for, by  reason  of  any  investigations  made  or 
information  obtained  as  to  the  character  or  ef- 
ficiency of  said  thrasher  referred  to  In  special 
issue  No.  1?  You  will  answer  this  question 
•Yes'  or  'No,'  as  you  may  find  the  facts  to  be." 

[2]  Plaintiff  In  error  makes  a  correct  prop- 
osition of  law  under  its  thirty-first  and  thir- 
ty-second assignments,  which  Is  that,  if  de- 
fendants in  error  signed  the  contract  upon 
Information  which  they  or  either  of  them 
gained  by  an  Independent  investigation,  Judg- 
ment shotdd  have  been  rendered  for  plalntlft 
In  error.  But  this  is  not  the  issue  presented 
by  the  question  asked  In  sai^  special  request- 
ed Instruction  No.  2.  The  question  there  pro- 
pounded Is,  "Were  the  plaintiffs  or  either  of 
them  Influenced  In  any  manner?" 

If  the  words  "In  any  manner"  had  been 
omitted,  and  the  Jury  bad  answered  these 
questions  in  the  affirmative,  the  findings 
would  have  been  equivalent  to  saying  that 
defendants  in  error  were  not  Induced  to  sign 
the  contract  by  reason  of  the  fraudulent  rep- 
resentations of  plaintur  in  error's  agent, 
which  would  have  been  contradictory  of 
their  finding  to  the  first  Issue  submitted  to 
them,  and  would  have  necessitated  a  rever- 
sal of  the  case.  With  these  words  included  In 
the  questicm,  an  affirmative  finding  would 
not  have  been  stronger  In  plaintiff  la  error's 
favor  than  were  the  flndings  to  the  tenth  and 
eleventh  special  Issues,  vis.  that  defend- 
ants in  error  were  Indnoed  "In  part"  to  sign 
the  contract  by  reason  of  the  matters  stated 
In  said  questions. 

[3]  It  is  not  necessary.  In  order  to  avoid  a 
contract  on  the  ground  of  fraud,  that  such 
fraud  should  have  been  the  sole  cause  of 
making  the  same.  It  Is  sufficient  if  the 
fraudulent  representation  is  relied  upon  to 
the  extent  that  It  was  a  material  factor  In 
IndndBg  the  making  of  the  contract,  and 
without  which  the  same  would  not  have  been 
made.  Buchanan  v.  Burnett,  102  T«c.  495, 
119  S.  W.  1141,  132  Am.  Bt.  Rep.  900 ;  Ry.  Ck). 
▼.  Jowers,  110  S.  W.  961;  By.  Co.  v.  Shuford, 
36  Tex.  ClT.  App.  261,  81  S.  W.  1196,  1197; 
Hindman  t.  Bank,  112  Ted.  981,  60  O.  a  A. 


623,  57  H  R.  A.  115;  T^DOker  v.  Alston,  169 
Fed.  599,  80  a  C.  A.  425,  16  Ll  B.  A.  CN.  S.) 
822;  Stackpole  v.  Hanco*^  40  Fla.  S62,  24 
South.  014,  46  L.  R.  A.  821 ;  James  v.  Cros- 
thwalt,  97  Ga.  678,  25  S.  B.  754,  36  L.  R.  A. 
683 ;  Roberts  v.  French,  153  Mass.  60,  26  N. 
B.  416,  10  L.  R.  A.  667,  26  Am.  St  Rep.  611; 
Bmk  V.  Fletcher,  158  Midi.  162,  122  N.  W. 
940,  86  U  R.  A.  (N.  S.)  SIB&;  12  R.  G.  L.  t 
112,  p.  35& 

There  was  evidence  tending  to  raise  the 
issne  of  an  Independent  investigation.  How- 
ever, we  doubt  if  sadi  evidence  was  sufficient 
to  bring  this  case  vrtthln  the  rule  announced 
in  Patterson  v.  Bushong,  196  S.  W.  962,  New- 
man V.  Lyman,  166  S.  W.  186*  and  Cresap  v. 
Manor,  63  Tex.  488.  As  the  submissloD  of 
this  issue  was  not  properly  requested,  it  is 
not  necessary  for  us  to  decide  this  point 

The  thirty-third  assignment  of  error.  In 
reference  to  the  r^resentation  of  Westmore- 
land, rests  upon  the  ground  that  the  fraudu- 
lent representations  made  by  plaintiff  In  er- 
ror's agent  must  have  been  the  sole  induce- 
ment for  defendants  in  error  to  sign  the  con- 
tract, and  the  same  is  overruled  upon  the  au- 
thorities dted  in  reference  to  the  thirty-first 
and  thirty-second  assignments,  supra. 

The  thirty-fourth,  thirty-fifth,  and  thirty- 
sixth  assignments  are  that  the  verdict  is  not 
supported  by  the  evidence.  These  assign- 
ments are  overruled  for  reasons  stated  in  our 
flndings  of  fact 

[4]  We  overrule  the  thirty-ninth  assign- 
ment of  error,  with  reference  to  fermitting 
testimony  as  to  loss  of  profits.  loss  of  prof- 
its may  be  recovered  in  a  proper  case,  and 
we  think  defendants  in  error  allege  such  a 
case,  especially  as  against  a  general  demur- 
rer. 

We  have  thus  overruled  all  of  plaintiff  in 
error's  assignments  of  error,  except  the  thir- 
ty-seventh, thirty-ninth,  and  fortieth,  each  of 
which  we  sustain  for  the  following  reasons: 

[I]  It  was  error  to  permit  testimony  as  to 
the  value  of  certain  items  of  expense  al- 
leged to  have  been  paid  by  defendants  in  er- 
ror, for  the  reason  it  was  not  alleged  that 
the  amount  paid  was  the  reasonable  value 
thereof.  Traction  Ck>.  v.  Bradshaw,  186  S. 
W.  962.  It  is  elementary  that  no  evidence  is 
admissible  which  Is  not  based  upon  pleading. 

It  was  error  to  refuse  to  permit  plaintiff 
in  error  to  prove  by  defendant  in  error,  Kri- 
san,  that  immediately  after  rejecting  the 
thrasher  purchased  from  plaintiff  in  error  he 
signed  a  written  order  for  another  thrasher, 
which  contained  the  same  stipulations  and 
limitations  as  the  order  Involved  In  this 
case,  and  that  he  read  and  understood  the 
conditions  of  same  before  he  signed  it.  This 
testimony  was  admissible  on  the  weight  ot 
the  testimony  of  Krlzan  that  he  did  not  read 
or  have  read  the  contract  here  Involved,  and 
did  not  understand  its  contents,  and  would 
not  have  signed  the  same  had  he  done  so.  In 
view  of  the  testimony,  both  positive  and  dr- 
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cumstantlal,  contradicting  tbe  testimony  of 
the  witness  on  tills  issue,  we  cannot  say  that 
the  rejection  of  such  testimony  was  barmlesa 

We  think  the  court  erred  in  not  i^rmit- 
tlng  the  defendants  in  error  to  read  In  evi- 
dence the  origrinal  answer  of  defendants  in 
cause  No.  67393,  which  was  a  suit  to  recover 
on  the  notes  given  for  the  thrasher  Involved 
iu  this  case.  This  evidence  was  offered  to 
show  that  the  contentions  of  plaintiff  in  er- 
ror in  that  case  were  different  from  those  in 
the  instant  case.  It  was  admissible  as  affect- 
ing the  credibility  of  defendants  in  error,  and 
their  good  faith  as  to  the  contentions  herein' 
made  by  them. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  herein  is  reversed,  and  ttiis 
cause  is  remanded. 

Reversed  and  remanded. 

On  Motion  for  Behearlng. 

At  a  former  day  of  the  presentf  term  of 
this  court  we  reversed  and  remanded  the 
Judgment  of  the  trial  court  herein  upon  three 
points,  namely:  First,  for  refusing  to  per- 
mit plaintiff  in  error  to  prove  by  Krizan,  de- 
fendant in  error,  that  he  signed  a  written  or- 
der for  another  thrasher,  as  stated  in  the 
opinion  herein;  second,  in  not  permitting  de- 
fendants in  error  to  read  in  evidence  the  or- 
iginal answer  of  defendants  in  cause  Na 
67393,  as  stated  in  the  opinion  herein;  and, 
third,  in  permitting  testimony  as  to  the  value 
of  certain  items  of  expense  alleged  to  have 
been  paid  by  defendants  in  error. 

[I]  As  to  the  first  point  we  were  of  the 
opinion  that  the  testimony  was  admissible  as 
tending  to  impeadti  Krizan.  Defendants  in 
error  In  their  brief  herein  did  not  reply  to 
this  assignment  of  error.  They  have,  how- 
ever, in  their  motion  for  a  rehearing  called 
our  attention  to  some  authorities  upon  the 
subject,  an  examination  of  which  has  con- 
vinced us  that  we  were  in  error. 

In  the  first  place,  the  purchase  of  the  sec- 
ond thrasher,  for  which  the  defendants  In 
error  gave  a  written  order,  was  a  collateral 
matter,  and  in  such  cases  the  admission  of 
testimony  with  reference  to  such  matters  is 
largely  within  the  discretion  of  the  court, 
and  we  do  not  think  that  the  court  abused 
its  discretion  in  refusing  to  allow  the  par- 
ties to  go  into  this  matter.  The  offered  tes- 
timony with  reference  to  the  same  would 
have  shown  that  defendants  in  error  par- 
chased  a  Case  thrasher  in  Dallas  soon  after 
rejecting  the  thrasher  which  they  bought 
from  plaintiff  in  error.  As  to  why  they  sign- 
ed a  written  order  for  said  thrasher  similar 
to  the  one  that  they  signed  in  this  case  might 
have  been  shown  for  various  reasons,  such 
as  their  familiarity  with  the  thrasher  last 
bought,  their  knowledge  of  the  parties  that 
they  were  buying  it  from,  etc. ;  and  it  might 
also  have  involved  the  Issue  of  fraud  in  ob- 
taining their  signature  to  the  second  order. 
The  trial  court  properly  exercised  its  discre- 


tion in  refoaiikg  to  op«n  op  these  eoUateial 
matters. 
In  17  Oyc  p.  276,  It  la  said: 

"  •  •  •  That  a  person  is  more  apt  to  do 
than  not  to  do,  under  aimilar  circumstances, 
what  he  has  done  before.  It  is  equally  dednci- 
ble  from  experience  that,  in  proportion  as  voli- 
tion is  eliminated,  identical  conduct  results 
from  similar  stimuli,  and  that,  as  in  other  partji 
of  the  natural  world,  similar  causes  produce  like 
results.  The  doing  of  similar  acts  or  the  oc- 
currence of  similar  events  is  to  that  extent 
probative  on  an  issue  as  to  whether  the  partic- 
ular act  was  done  by  the  same  person  or  like  oc- 
currence happened  at  another  time.  But  experi- 
ence also  demonstrates  that  the  inference  is  in 
itself  a  weak  one ;  that  men  do  not  invariably, 
or  even  in  the  great  majority  of  instances,  do 
as  they  have  done  before,  where  the  conditions 
are  apparently  similar,  and  that,  still  more 
often,  the  absence  of  a  former  element  or  the 
presence  of  a  new  factor  in  a  psychological  or 
physical  combination  of  causes  8u£Sces  to  pro- 
duce a  very  different  result.  •  •  •  Judges 
have  also  realized  the  practical  inconvenience 
of  trying  a  number  of  collateral  issues  at  the 
same  time." 

In.  Beakley  v.  RaUiier,  78  S.  W.  702,  the 
court  said: 

"The  fact  that  a  defendant  has  made  a  par- 
ticular contract  with  a  third  person  does  not 
tend  to  show  that  he  has  made  a  similar  contract 
with  the  plaintiff." 

In  Stuart  v.  E<dilberg,  68  S.  W.  606,  the 
court  said: 

"A  fact  which  renders  the  existence  or  non- 
existence of  any  fact  in  issue  probable  by  rea- 
son of  its  general  resemblance  thereto,  and  not 
by  reason  of  its  being  connected  therewith,  ia 
deemed  not  to  be  relevant  to  such  fact."  Cit- 
ing KeUey  v.  Schupp.  60  Wis.  78,  18  N.  W.  725 ; 
Evans  v.  Koons,  10  Ind.  App.  603,  38  N.  K 
350;  NewhaU  v.  Appleton,  102  N.  Y.  133,  6 
N.  B.  120;  Roberts  v.  Dixon,  60  Kan.  436, 
31  Pac.  1083 ;  Altman  y.  Fowler,  70  Mich.  57, 
37  N.  W.  708. 

Defendants  in  error  also  cite  in  their  mo- 
tion for  rehearing  Ry.  Co.  v.  Cabell,  161  S. 
W.  1087;  Kelley  v.  Davis,  138  B.  W.  U8d; 
Levy  T.  Lee,  13  Tex.  Civ.  App.  610,  86  S.  W. 
3U. 

[7-(]  Am  to  the  second  point,  defendants  in 
error  in  their  -original  brief  herein  likewise 
did  not  reply  to  the  same.  We  gathered 
from  the  brief  of  appellant  that  the  objec- 
tion to  this  testimony  was  that  it  was  an 
abandoned  pleading.  An  admission  made  by 
a  party  against  his  interest  is  admissible  in 
evidence,  whether  made  in  court  or  oat, 
whether  by  the  i^eading  upon  which  he  goes 
to  trial,  or  an  abandoned  pleading.  That  an 
abandoned  pleading  may  be  read  in  evidence 
in  a  pr(Q)er  case,  see  Prouty  v.  Mosqaiz,  59 
S.  W.  668 ;  Coles  v.  Perry,  7  Tex.  106;  Wright 
V.  Mortgage  Co.,  64  S.  W.  368;  Jordan  v. 
Xoung,  66  S.  W.  762 ;  By.  Co.  v.  Wright,  27 
Tex.  Civ.  Appi  198,  64  S.  W,  1001. 

An  examination  of  the  abandoned  pleading 
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offered  In  this  case,  as  shown  by  the  bill  of 
exception,  does  not  show  that  defendants  in 
error  made  any  statement  or  admission  there- 
in contraiy  to  any  contention  which  they  are 
making  tn  this  case.  In  that  case,  which  was 
a  suit  upon  the  notes  given  by  defendants  in 
error  ft>r  the  thrasher.  In  their  original  an- 
swer, after  alleging  that  the  machine  was 
worthless,  they  pleaded  as  an  offset  $300  paid 
by  them  and  freight  paid  on  the  machine.  In 
their  amended  answer  In  that  case  they 
abandoned  their  offset  The  contention  of 
plaintiff  In  error  Is  that,  Inasmuch  as  they 
claimed  these  Items  as  an  offset  in  that  case, 
and  did  not  plead  the  other  Items  of  dam- 
age herein,  namely,  loss  of  profits  and  of 
oats,  etc.,  that  the  inference  was  that  these 
additional  items  are  an  afterthon^t  This 
inference  does  not  follow  from  the  facts 
stated. '  As  defendants  in  error  suggest  In 
their  motion  for  rehearing,  they  might  not 
have  plead  these  items  in  that  case,  for  the 
reason  that  the  suit  was  pending  In  Houston, 
Tex.,  and  their  witnesses  to  establish  such 
claim  lived  in  McLennan  county.  Bat  what- 
ever might  have  been  their  reasons,  the  fact 
that  they  did  not  plead  these  items  In  that 
case  is  not  admintble  as  tending  to  show 
that  they  are  not  entitled  to  recover  for  such 
It^ms  in  this  case.  As  to  reading  pleadings 
In  evidence,  whether  the  same  be  abandoned 
pleadings  or  not,  an  admission  or  statement 
made  under  one  allegation  in  the  pleading  is 
not  admissible  wbeoe  inconsistent  defenses 
are  pleaded.  Ry.  Co.  t.  De  Walt,  96  Tex.  121, 
70  S.  W.  631,  97  Am.  St  R<^.  877. 

Defendants  in  error  in  their  motion  for  re- 
hearing have  offered  to  remit  the  amounts 
recovered  for  such  items  as  they  were  not 
entitled  to  recover  for  on  account  of  not  hav- 
ing alleged  the  reasonable  value  thereof. 
These  items  are  fan  box,  $5.25;  coal,  $S ;  and 
engineer,  $15;  amounting  in  the  aggregate  to 
$28.25. 

Defendants  having  offered  to  remit  as  to 
these  items,  the  judgment  of  the  trial  court 
is  here  now  reformed  so  that  the  amount  of 
the  Judgment  will  be  for  $28.25  less  than 
that  rendered  in  the  trial  court.  As  thus  re- 
formed, the  Judgment  of  the  trial  court  is 
affirmed. 

Motion  granted. 

Refoimed  and  aflSxmed. 


BARNETT  r.  PRUSSIAN  NAT.  INS.  CO.  839 

(tit  S.W.) 

covered  an  area  six  feet  square  and  did  not 
bam  through  the  floor,  evidence  heJd  sufficient 
to  support  findings  as  to  loss  and  damages  sus- 
tained. 


BABNEXT  T. 


PRUSSIAN  NAT. 
(No.  2132.) 


INS.  CO. 


(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
May  14,  1919.    Rehearing  Denied   * 
May  29,  1919.) 

IRSUSAKCK  ®=9665(4)— FiBE  iNStTBANCE— Loss 
— BVIDXWOE. 

In  action  on  fire  policy  on  goods  and  fix- 
tures in  a  store  for  partial  loss  by  fire  which 


Appeal  from  District  Court,  McLennan 
County;  H.  M.  Rlchey,  Judge. 

Action  by  Elmer  Bamett  against  the  Prus- 
sian National  Insurance  Company.  Judg- 
ment for  plaintiff,  and  he  appeals,  on  ground 
that  recovery  is  insufficient.    Affirmed. 

W.  L.  Bason,  of  Waco,  for  appellant. 
Thompson,   Knight,   Baker  &  Harris  and 
Will  C.  Thompson,  all  of  Dallas,  for  appellee. 

LEVY,  J.  The  suit  is  on  a  fire  insurance 
policy  issued  by  appellee  company  to  the  ap- 
pellant, a  merchant,  in  the  sum  of  $2,500  on 
a  stock  of  dry  goods  and  groceries,  and  $500 
on  the  fixtures  in  the  store.  A  fire  occurred 
on  August  28,  1916,  destroying  some  of  the 
Insured  property  and  damaging  to  some  ex- 
tent a  portion  of  the  rest  of  it.  The  defend- 
ant company  answered  by  denial,  and  plead- 
ed in  bar  a  breach  of  certain  stipulations  in 
the  policy  respecting  appraisal  of  the  loss. 
The  case  was  submitted  on  special  Issues, 
and  the  jury  findings  Involved  In  the  assign- 
ments of  error  are :  (1)  That  the  actual  cash 
value  of  the  plain  tifTs  stock  of  merchandise 
immediately  preceding  the  fire  was  $4,667.88, 
and  immediately  after  the  fire  was  $3,111.89; 
and  that  (2)  the  cash  valae  of  the  fixtures 
immediately  before  the  fire  was  $600,  and  im- 
mediately after  the  Are  was  $400.  The  court 
rendered  Judgment  on  the  verdict  in  favor  of 
the  plaintiff,  who  appeals. 

The  first  and  second  assignments  of  error 
challenge  the  above  findings  of  fact  made  by. 
the  jury  as  to  the  amount  of  loss  and  dam- 
age sustained  on  the  stock  of  merchandise 
and  on  the  fixtures.  The  appellant  insists 
that  the  uncontradicted  evidence  authorizes 
a  findmg  of  greater  loss  and  damage  than 
was  determined  by  the  Jury.  It  is  believed 
that  these  findings  of  the  jury  are  not  so  con- 
trary to  the  evidence  as  to  require  the  same 
to  be  set  aside.  The  facts  as  to  the  con- 
dition and  the  value  of  the  goods  were  testi- 
fied to,  and  from  sudi  evidence  the  jury 
could  make  their  own  conclusion  as  to  value 
and  loss,  as  in  their  province  to  do.  For  in- 
stance, it  appeared  in  evidence  from  the 
written  contract  between  the  plaintiff  and  A. 
J.  Jarrell  that  the  plaintiff  was  to  get  the 
stock  of  dry  goods  at  invoice  price  with  10. 
per  cent,  off,  in  the  aggregate  sum  of  $5,400. 
There  was  testimony  that  the  stock  "was  a 
very  inferior  stock"  and  "was  a  poor  stock." 
The  witness  Roddy  testified  as  follows: 

"I  believe  that  that  stock  of  goods  when  I 
saw  it  would  sell  for  about  83^^  cents  on  the 
dollar— maybe  35  cents  on  the  dollar.  •  •  '  • 
From  the  examination  I  made  of  the  stock  while 
I  was  in  there  I  could  tell  the  condition  of  that 
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stock  prior  to  the  fire  aa  tboagh  I  had  been  in 
there  before  the  fire,  or  a«  though  no  fire  had 
occurred.  My  recollection  is  that  the  fire  did 
not  hurt  the  dry  goods  nor  the  shoes  nor  the 
clothing.  The  shoes  were  in  the  original  box- 
es «n  the  shelves  and  were  not  hurt  by  the  fire, 
and  so  was  the  other  stuff.  From  83^  to  35 
or  36  cents  would  represent  the  value  of  the 
goods  if  the  fire  had  not  occurred,  so  far  as  my 
judgment  goes— that  much  on  the  dollar." 

As  to  the  size  and  area  of  the  fire  there 
was  testimony  showing  that  "six  feet  square 
would  cover  the  burned  area.  The  fire  did  not 
burn  through  the  floor."  There  waa  evidence 
showing  that  the  goods  burned  up  would  in- 
ventory $102.05  on  the  basis  of  10  per. cent, 
added  to  the  invoice  price.  And  there  was 
also  evidence  concerning  the  value  of  the 
groceries  and  concerning  the  worn  condition 
and  value  of  the  fixtures. 

We  have  considered  the  assignments  predi- 
cating error  upon  alleged  misconduct  of  the 
jury,  and  conclude  that  the  trial  court's  Judg- 
ment In  this  respect  should  not  be  set  aside. 

Tlie  Judgment  Is  affirmed. 


HICKS  ▼.  GULB",  O.  &  S.  F.  BY,  CO.  et  aL 

(No.  433.) 

(Court  of  Civil  Appeals  of  Texas.    Beaomont. 

May  10,  1919.    Rehearing  Denied 

June  4.  1919.) 

1.  Railboadb    <8=»260— Pesbons  Injttbsd  on 
Track  used  bt  Othebs. 

A  servant  employed  upon  a  train  making 
trips  over  another  company's  road  is  entitled 
to  presume  that  such  company  performed  its 
duty  to  keep  the  track  in  a  safe  condition,  and  is 
entitled  to  damages  for  injuries  received  by  rea- 
aon  of  its  failure  in  such  respect 

2.  RAHJlOADa     <8=al3&-CONTBAOTS. 

Railroad  companies  may  make  contracts  in 
their  private  character  for  the  use  of  road,  as 
distinguished  from  their  public  character  of 
common  carrier. 

8.  Railroads      «=»275(2)   —  "LicENsitK"  — 
Pkbsor   oit   Motor   Gar   Operated    ovsb 
Trace. 
Where  a  railroad  gave  a  lumber  company 
written  permisaion  to  use  its  tracks,  receiving 
no  consideration  therefor,  lumber  company  not 
being  a  common  carrier,  a  servant  of  the  lum- 
ber company,  while  riding  on  one  of  the  lum- 
ber company's  motorcars,  was  a  mere  licensee 
(quoting  Words  and  Phrases,  First  and  Second 
Series,  Licensee). 

4.  Railroads   *=>275(1)  —  Injuries  to  Li- 
censee    on     Motorcar     Operated     over 
Track. 
A  railroad  company  owes  to  a  mere  licensee, 

riding  on  a  motorcar  operated  over  its  track,  no 


affirmative  duty  in  regard  to  fencing  Its  right 
of  way  so  as  to  keep  atock  off  of  the  track,  or 
the  condition  of  the  tra<i,  the  licensee  assum- 
ing all  the  risks  incident  to  the  operation  of  the 
car. 

Appeal  from  District  Court,  Hardin  Coaa- 
ty ;  J.  Llewellyn,  Judg& 

Suit  by  C.  R.  Hicks  against  the  Gulf,  Colo- 
rado &  Santa  V6  Railway  Company,  in  which 
the  defendant  made  Kirby  Lumber  Company 
a  party,  and  prayed  Judgment  over  against  it 
for  such  amount  as  may  be  recovered  by  the 
plaintiff  against  t)ie  railway.  From  an  ad- 
verse Judgment,  the  plaintiff  appeals.  Af- 
firmed. 

Smith  &  Crawford  and  John  Hancock,  all 
of  Beaumont,  for  appellant 

F.  J.  &  C.  T.  Duff,  of  Beaumont,  and  An- 
drews, Streetman,  Logue  &  Mobley,  of  Hous- 
ton, for  appellees. 

WALKER,  J.  This  suit  was  filed  in  the 
district  court  of  Hardin  county,  Tex.,  against 
appellae  Gulf,  Colorado  &  Santa  ¥6  Railway 
Company,  seeking  recovery  against  it  for 
damages  received  by  appellant  on  November 
28,  1915,  visile  riding  <w  a  motorcar  operated 
over  the  line  of  appellee  by  the  Kirby  Lum- 
ber Company.  The  Gulf,  Colorado  &  Santa 
F6  Railway  Company  made  the  Kirby  Lum- 
ber company  a  party  to-  the  suit,  and  prayed 
Judgment  over  against  it  for  sndi  amount  as 
might  be  recovered  by  ai^)ellant  against  the 
railway  company. 

The  plaintiff  sued  only  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company,  and  in  bis 
petition  alleged,  in  snbstance,  that  he,  as  an 
employ^  of  the  Kirby  Lumber  (Company,  was 
riding  on  a  certain  motorcar  then  and  there 
being  operated  by  the  Kirby  Lumber  Com- 
pany over  the  tracks  of  the  Gulf,  (Colorado  & 
Santa  V6  Railway  Company  under  a  certain 
written  contract  between  said  railway  com- 
pany and  the  Kirby  Lumber  Company.  Said 
car  was  derailed  through  contact  thereof 
with  a  cow  on  said  track,  and  in  said  derail- 
ment plaintiff  sustained  certain  personal  in- 
juries, which  were  the  result  of  negligence 
upon  the  part  of  said  railway  company  in 
failing  to  keep  in  repair '  its  right  of  way 
fences,  which  It  had  permitted  to  become  so 
out  of  repair  as  to  permit  live  stock  to  come 
onto  the  railroad  track ;  It  being  further  al- 
leged that  the  presence  of  the  cow  In  qnestion 
on  the  track  was  due  to  the  alleged  defective 
condition  of  the  right  of  way  fences,  this  be- 
ing, as  found  by  the  court;  the  only  ground 
of  negligence  alleged  In  platneUTs  petition. 

The  case  was  tried  without  a  jury,  and  the 
trial  court  filed  findings  of  fact  and  conclu- 
sions of  law.  No  statement  of  facts  is  in  the 
record. 
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For  tbe  purposes  of  this  aplnlon,  we  give 
the  following  findings  of  fact  by  the  court: 

(at)  Th»t  on  tbe  28th  day  of  November,  1916, 
the  plaintiff,  C.  E.  Hicka,  was  in  the  employ 
of  the  Kirby  Iiumbcr  Company  as  a  tie  inspec- 
tor helper,  his  duty  being  to  mark  railroad 
cross-ties. 

(b)  That  on  that  date,  and  for  a  long  time 
theretofore,  the  Kirby  Lumber  Company  had  a 
certain  tie  contract  with  the  Atchison,  Top^a 
&  Santa  V6  Railway  Company,  by  and  under 
which  the  said  Kirby  Lumber  Company  manu- 
factured and  sold  and  delivered  to  said  Atchi- 
son, Topeka  &  Santa  F€  Railway  Company 
railroad  cross-ties  at  prices  in  said  contract 
specified. 

(c)  That  on  said  date,  and  for  some  tfane  there- 
tofore, tbe  said  Kirby  Lmnber  Company  had  a 
certain  motorcar  contract  with  the  Gulf,  Colo- 
rado &  Santa  F^  Railway  Company,  of  which 
the  said  Hicks  had  no  actual  Imowledge,  which 
said  contract  is  in  words  and  figures,  omitting 
formal  portions,  as  follows,  to  wit: 

"Whereas,  the  Kirby  Lumber  Company  de- 
sires to  operate  upon  the  rails  and  track  of  tiie 
Onlf,  Colorado  ft  Santa  Fe  Railway  Company 
motorcars ;    and 

"Whereas,  such  use  of  the  motorcars  would 
be  a  great  saving  to  said  Kirby  Lambier  Com- 
pany, and  greatly  expedite  its  employes  in  trav- 
eling from  one  of  its  lumber  and  tie  camps  to 
another,  and  said  lumber  company  has  applied 
to  the  s^d  railway  company  for  permission  to 
so  operate  said  motorcars  upon  the  track  of  the 
railway  company  between  Beaumont  abd  Long- 
view,  between  6a^  and  Grigsfay,  between  Sils- 
bee  and  Somerville,  between  Bragg  and  Barn- 
toga,  and  between  Kirbyville  and  Bonwier,  and 
■nch  use  will  be  without  coat  or  expense  to 
the  Kirby  Lntaber  Company: 

"Now,  therefore,  know  all  men  by  these  pres- 
ents: 

"That  the  Kirby  Lumber  Company,  in  oon- 
sideratioB  of  the  above-recited  facta,  does  hereby 
obligate  itself  to  pay  any  or  all  damages  to 
either  persons  or  {Mroperty  that  may  be  caused 
by  the  use  of  the  aforesaid  motorcars,  or  any 
of  them,  upon  the  track  of  said  railway  com- 
pany ;  and  the  said  Kirby  Lumber  Company 
does  hereby  waive  any  obligation  or  duty  of 
said  railwajl  company,  which  might  otherwise 
exist,  to  give  notice  to  Its  emplOyAi  operating 
said  motMcars  upon  tiie  track  of  said  railway 
company  of  the  approach  of  trains,  ears,  en- 
gines, or  handcars,  by  beU,  whistle,  or  other- 
wise ;  and  said  Kirby  Lumber  Company  further 
agrees  to  adopt  such  means  as  will  enable  its 
employes,  while  operating  said  motorcars  upon 
the  track  of  the  railway  company,  as  aforesaid, 
to  keep  advised  of  tbe  approach  of  trains,  regu- 
lar, extra,  or  special,  ears,  engines,  handcars, 
or  motorcars,  and  to  avoid  injury  thereby. 

"Said  Kirby  Lnmber  Company  hereby  takes 
notice  and  is  advised  that  trains,  cars,  engines, 
or  handcars,  or  motorcars,  are  liable  to  pass 
over  the  track  of  said  railway  company  at  any 
time. 

"It  is  further  agreed  that  the  railway  com- 
pany may  at  any  time  revoke  the  above  permis- 
sion to  operate  said  motorcars  upon  Its  track 
without  pvevioas  notice. 

"In  teatimoay  where^  witneas  our  Jiands  tUs 
10th  day  of  October,  A.  D.  lOM." 


(d)  That  on  said  date,  to  wit,  November  28, 
1815,  the  plaintiff,  C.  R.  Hicks,  in  company 
with  two  other  Kirby  Lumber  Company  em- 
ployes, was  riding  on  one  of  the  said  Kirby 
Lumber  Company  motorcars  over  a  portion  of 
the  tracks  of  the  Gulf,  Colorado  ft  Santa  F« 
Railway  Company  described  in  said  motorcar 
contract,  the  said  Hicks  and  the  other  two  em- 
ployes of  the  Kirby  Lumber  Company  referred 
to  being  at  that  time  on  their  way  from  Sils- 
bee,  Tex.,  to  Plantersville,  Tex.,  at  which  last- 
named  place  there  were  certain  railroad  cross- 
ties  to  be  inspected  and  marked ;  and  while  so 
riding  on  said  motorcar  over  said  tracks  during 
the  nighttime,  said  motorcar  being  at  the  time 
operated  with  due  earn,  at  a  point  near  the  sta- 
tion of  Thorp,  in  Montgomery  county,  as  said 
motorcar  was  turning  a  curve,  it  suddenly  came 
in  contact  with  a  cow  upon  said  track,  as  a 
result  of  which  contact  the  plaintiff  has  been 
pecuniarily  damaged,  the  extent  of  which  dam- 
age I  find  It  unnecessary  to  definitely  determine 
in  view  of  my  condusions  of  law  upon  the  oth- 
er facts  found  herein. 

(e)  That  at  or  near  the  point  where  said 
motorcar  came  in  contact  with  said  cow  the  de- 
fendant, Gulf,  Colorado  &  Santa  F6  Railway 
Company,  had  permitted  the  fences  inclosing  its 
right  of  way  to  become  out  of  repair  to  such  an 
extent  that  stock  were  able  to  pass  onto  the 
right  of  way  and  track  of  said  railway  com- 
pany, and  said  fences  had  been  so  out  of  repair 
for  such  length  of  time  and  under  such  cir- 
cumstnaces  that  the  defendant.  Gulf,  Colorad* 
ft  Santa  F6  Railway  Company,  ought  reaaona- 
tdy  to  have  known  of  that  fact. 

On  these  fiictt  tbe  court  conelnded  as  fol- 
lows: 

That  the  plaintiff,  whUe  riding  upon  the  mo- 
torcar of  the  Kirby  Lumber  Company  at  the 
time  and  place  and  under  the  circumstances 
referred  to,  was  a  mere  licensee  upon  the  tracks 
of  the  Onlf,  Colorado  ft  Santa  F«  Railway  Com- 
pany, and  that  said  Gulf,  Colorado  ft  Santa 
F6  Railway  Company  did  not  owe  to  plaintiff, 
as  such  licensee,  any  duty  to  repair  the  fences 
inclosing  its  right  of  way,  and  that,  owing  no 
such  duty  to  the  plaintiff,  its  failure  to  repair 
such  fences  would  not  be  negligence  towards 
the  plaintiff,  and  that,  this  being  the  sole  ground 
of  negligence  alleged  in  the  plalntifTs  petition, 
the  plaintiff  is  not  entitled  to  any  recovery 
against  said  Gulf,  Colorado  ft  Santa  F§  Rail- 
way Comjjieny. 

Appellant's  first  assignment  of  error  is  that 
the  court  erred  In  finding  and  concluding  that 
appellant  was  a  mere  licensee  upon  the  tracks 
of  the  appellee  railway  company. 

As  we  have  no  statement  of  facts  be£or« 
as,  in  determining  whether  or  not  the  court 
erred  in  concluding  that  the  plaintiff  was  a 
mere  licensee  we  are  restricted  to  the  court's 
findings,  which,  in  so  far  as  they  relate  to 
this  assignment,  are  conflaed  to  the  motorcar 
contract,  by  the  terms  of  which  permission 
was  accorded  to  the  Kirby  Lumber  Company 
to  operate  motorcars  upon  the  railway  com- 
pany's track,  and  the  other  findings  copied 
herein.     Under  these  findings,  the  railway 
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company  was  under  no  obligation  at.  any 
character  to  permit  tbe  Klrby  Lumber  Com- 
pany to  operate  a  motorcar  upon  Its  tracks, 
there  being  nothing  in  the  public  charter  ol 
the  railway  company  requiring  it  to  give  this 
permission  to  the  Klrby  Lumber  Company. 
[1]  In  defining  the  relation  between  himself 
and  the  railway  company,  the  appellant  has 
cited  us  to  Trinity  &  Sabine  Railway  Co.  v. 
Lane,  79  Tex.  648,  15  S.  W.  478.  The  Su- 
preme Court  states  this  rule  as  follows: 

"The  defendant  company,  by  accepting  its 
charter,  assumed  the  obligation  to  keep  the 
track  in  safe  condition  for  the  operation  of 
trains  over  it,  and  to  do  this  is  a  dut7  it  owes 
to  all  persons  who  are  permitted  by  it  t.o  travel 
upon  or  operate  trains  over  it  Tbe  plaintiff 
being  employed  upon  the  train  of  another  com- 
pany, which  was  making  trips  over  tbe  defend- 
ant's road,  as  the  evidence  shows,  was  entitled 
to  presume  that  this  duty  would  be  performed, 
and,  having  been  injured  by  reason  of  the  fail- 
ure to  perform  it,  be  is  entitled  to  recover  of 
defendant  damages  for  his  injuries," 

This  rule,  as  thus  stated  by  tbe  Supreme 
Court,  is  undoubtedly  the  law  of  Texas ;  and 
if  this  motorcar  contract  brings  this  case 
within  the  rule  announced  in  the  Lane  Case, 
then  appellant  was  not  a  licensee  on  the  track 
of  the  railroad  company,  and  the  railroad 
company  would  be  liable  to  bim  on  tbe  facts 
as  found  by  the  trial  court.  Except  where 
the  contract  was  mutual  or  the  track  was  be- 
ing used  by  Invitation,  in  all  the  cases  called 
to  our  attention  where  the  ovniing  company 
has  been  held  liable  for  Injai-ies  to  the  serv- 
ants of  another  company  using  Its  tracks  by 
virtue  of  some  sort  of  trackage  agreement  or 
contract,  tbe  track  was  being  used  in  the 
charter  rights  of  the  owning  company.  In 
other  words,  one  common  carrier  was  using 
the  tracks  of  another  common  carrier.  Such 
contracts,  whether  mutual  or  a  mere  license, 
are  made  by  a  railroad  company  in  its  char- 
acter of  common  carrier,  and  it  is  liable  as 
such.  Unless  the  contract  is  mutual,  or  tbe 
track  Is  being  used  by  Invitation,  we  believe 
that  tbe  duty  of  the  owning  company  to  tbe 
operatives  of  the  using  company  is  deter- 
mined by  the  purposes  for  which  the  tr^ck  is 
being  used. .  When  a  railroad  company  is 
contracting  as  and  in  its  character  of  common 
carrier,  it  Is  liable  to  all  persons  operating 
trains  over  its  track,  to  the  same  extent  as 
if  they  were  Its  own  servants. 

[2]  However,  It  has  long  been  the  public 
policy  of  our  laws  to  permit  railroad  com- 
panies to  make  contracts  in  their  private 
character,  as  distinguished  from  their  public 
character  of  common  carrier.  As  said  by 
Judge  Brown  in  M..  K.  &  T.  Ry.  Co.  v.  Carter, 
95  Tex.  477,  68  S.  W.  164: 

"A  railway  company,  when  not  contracting  in 
its  character  of  common  carrier,  has  the  same 
right  of  contract  as  other  corporations  or  per- 
sons." 


[1]  Su(&  Is  the  nature  of  tbls  motorcar  con- 
tract, and  appellant's  case  rests  upon  the  du- 
ties owed  bim  by  the  railroad  company  in 
its  private  character.  The  reading'  of  the 
contract  will  disclose  that  the  Klrby  Lumber 
Company  had  applied  to  the  railroad  com- 
pany for  permission  to  operate  cars  on  the 
railroad  company's  track,  and  that  the'  rail- 
way company  had  granted  such  permission, 
revokable  at  will,  without  prejudice  of  any 
kind.  There  is  no  element  of  advantage  or 
mutual  Interest  or  implied  invitation  involved 
in  the  contract.  It  expresses  a  conslderatico 
moving  to  the  Klrby  Lumt>er  Company  alone, 
to  wit,  the  saving  which  would  result  'to  the 
Kirby  Lumber  Company  and  tbe  expedition 
of  its  employes  in  traveling  from  one  of  tbe 
lumber  company's  tie  camps  to  another. 

Words  and  Phrases,  second  series,  vol.  3, 
p.  126,  gives  the  following  definition  of  a  li- 
censee: 

"A  mere  licensee  is  tme  who  is  clothed  with 
no  right,  and  to  whom  no  invitation  has  beea 
extended,  but  who  is  upon  the  premises  of  an- 
other by  permission  or  acquiescence." 

And  again: 

"A  licensee  is  one  who  goes  upon  the  land  of 
another  for  his  own  purposes  only." 

Judge  Reese,  in  Mack  v.  H.  B.  &  W.  T.  Ry. 
Co.,  134  S.  W.  847,  thus  defines  a  licensee: 

"We  recognise  fnlly  the  rule  in  this  regard 
•8  to  licensees;  that  is,  persons  wlio  are  not 
trespaaeera,  bat  are  upon  the  premises  of  an- 
other merely  by  his  permission,  expressed  or  int- 
plied,  and  not  by.  any  express  or  implied  invita- 
tion." 

Mr  White,  In  his  work,  Personal  Injuries 
on  Railroads,  {  870,  lays  down  the  role  that. 
In  ascertaining  the  relation  which  an  injured 
person  bears  to  the  owner  of  tbe  premises 
where  the  Injury  was  received,  it  is  generally 
held  to  be  a  reliable  test.  In  determining  the 
duty  owed  by  the  owner  to  inquire  whetlier 
or  not  tbe  Injured  person  at  the  time  of  the 
Injury  had  business  relations  with  the  owner 
of  the  premises  which  would  render  his  pres- 
ence of  mutual  advsntage  to  tbe  two,  or 
"whether  his  presence  was  for  his  own  conven- 
ience or  on  business  with  others  than  the 
owner  of  the  premises.  In  the  absence  of 
some  relation  which  inures  to  the  mutual  ben- 
efit of  the  owner  of  the  premises  and  the  in- 
jured person,  or  to  tbe  former  alone,  there  is 
generally  held  to  be  no  implied  Invitation  on 
the  part  of  tbe  owner. 

In  the  case  of  Lovett  v.  O.,  O.  &  S.  F.  Ry. 
Co.,  97  Tex.  436,  79  S.  W.  614,  a  decision  by 
the  Supreme  Court,  It  appears  that  certain 
independent  contractors  had  arranged  with 
tbe  railway  company  to  get  gravel  out  of  the 
railway  company's  pit  and  loa'd  It  upon  the 
railway  company's  cars,  and  for  that  purpose 
had  employed  the  plaintiff  Lovett  and  others. 
The  contract  between  the  railway  company 
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and  the  Independent  contracton  did  not  re^ 
quire  the  railway  company  to  carry  the  em- 
ployes of  the  Independent  contractorB  to  and 
from  the  gravel  pit,  but  these  employ&s  had 
for  a  long  time  been  In  the  habit  of  riding  to 
and  from  the  pit  on  the  engine  and  cars  of  the 
railway  company.  This  was  done  with  the 
permlsslcm  of  the  authorized  agents  of  the 
railway  company.  It  was  held  by  the  Su- 
preme Oovrt  that  the  plalntlfr,  who  was  in- 
jured while  so  riding,  was  not  a  passenger, 
but  was  simply  a  volunteer,  riding  with  per- 
mission of  the  plaintiff,  gratuitously  given, 
at  a  place  selected  by  himself,  and  that  the 
servants  ot  the  railway  company  owed  blm 
only  the  duty  ot  taking  ordinary  care  not  to 
injure  him,  and,  subject  to  that  duty,  had  the 
right  to  operate  the  train  as  the  exigendes 
of  the  business  of  their  employment  reqnlred. 
The  railway  company  stood  under  no  obliga- 
tion to  carry  them,  and  merely  permitted 
thera  to  ride.  They  were,  under  such  circum- 
stances, held  by  the  Supreme  Court  to  be 
merely  licensees  and  not  passengers. 

In  G.,  C.  &  S.  F.  Ry.  Co.  v.  Walters,  49  Tex. 
Civ.  App.  71,  107  S.  W.  370,  one  Evans  had 
a  contract  with  the  railroad  company  for 
feeding  employes  engaged  in  construction 
work.  PlalntltC  was  a  cook  in  the  employ  of 
Evans,  and  was  in  the  habit  of  riding  to  and 
fro  on  the  railroad  company's  train,  in  the 
caboose  attached  to  the  construction  train, 
with  the  consent  of  the  railroad  company; 
and  at  the  time  of  the  accident  he  was  rldiug 
in  the  caboose,  with  the  knowledge  and  con- 
sent of  the  conductor  in  charge  of  the  con- 
struction train.  It  was  held,  la  an  opinion 
by  Judge  Reese,  that  the  plaintiff,  under 
these  facts,  was  a  mere  licensee. 

Except  in  so  far  as  the  motorcar  license 
contract  gave  appellant  a  right  to  be  upon 
the  tracks  of  the  railroad  company,  ne  had  uo 
right  whatsoever  to  be  there.  Without  this 
contract,  he  was  unlawfully  upon  the  track, 
and  would  have  been  a  mere  trespasser.  Ap- 
pellant pleaded  this  contract  as  the  basis  of 
his  ri^t  to  recover.  His  right  can  rise  no 
higher  than  the  sourse  of  the  right.  His 
presence  there  was  permissive.  The  fact  that 
this  permission  was  In  writing  In  no  way 
changes  or  modifies  the  relation  between  ap- 
pellant and  appellee.  "A  written  license,  al- 
though under  seal,  has  only  the  same  effect 
as  a  parol  license."    26  Cyc.  642. 

It  cannot  be  said  that  the  KIrby  Iiumber 
Company,  under  the  terms  of  the  motorcar 
contract,  acquired  any  greater  rights  than 
those  of  a  mere  licensee  upon  the  railroad 
company's  track.  The  rights  of  appellant,  an 
employ*  of  the  Klrby  Lumber  Company,  op- 
erating a  motorcar  under  this  contract,  were 
uo  greater  than  the  rights  of  the  Klrby  Lum- 
ber Company  itself.  We  think  the  following 
authorities  fully  sustain  the  court's  conclu- 
sion of  law  that  appellant  was  a  mere  licensee 
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on  thfe  tracks  of  the  railway  company:  St. 
Louis  S.  W.  Ry.  Co.  of  Texas  v.  Spivey,  97 
Tex.  148,  76  S.  W.  748 ;  De  la  Pena  v.  I.  &  G. 
N.  Ry.  Co.,  32  Tex.  Olv.  App.  241,  74  S.  W.  58; 
S.  A.  &  A.  P.  Ry.  Co.  v.  Montgomery,  31  Tex. 
Civ.  App.  401,  72  S.  W.  eie ;  G.,  B.  &  K.  O. 
Ry.  Co,  V.  Harrifeon,  104  S.  W.  400;  Lovett 
V.  G.j  C.  ft  S.  F.  Ry.  Co.,  97  Tex.  436,  79  S. 
W.  614;  Q.,  C.  &  S.  F.  Ry.  Co.  v,  Walters, 
49  Tex.  Civ.  Aw>.  71,  107  S,  W.  370;  Mexican 
Nat.  Ry.  Co.  v.  Crum,  6  Tex.  Civ.  App.  702, 
26  S.  W.  1126 ;  H.  B.  &  T.  Ry.  Co.  v.  O'Leary, 
136  S.  W.  601;  City  of  Greenville  v.  Pitts, 
102  Tex.  2,  107  S.  W.  60,  14  L.  R.  A.  (N.  S.) 
979,  132  Am.  St.  Rep.  843;  Railway  Co.  v. 
Morgan,  92  Tex.  102.  46  S.  W.  28 ;  Oil  Co.  v. 
Morton,  70  Tex.  403,  7  S.  W.  756,  8  Am.  St. 
Rep.  611;  Dobbins  v.  Railway,  91  Tex.  60, 
41  S.  W.  82,  38  L.  R.  A.  573,  66  Am.  St.  Rep. 
866;  Railway  v.  Edwards,  90  Tex.  68,  36  S. 
W.  430,  92  L.  R.  A.  826 ;  Downey  T.  O.  ft  O. 
Ry.  Co.,  28  W.  Va.  742;  Carr  v.  Mo.  Pac.  Ry. 
Co.,  195  Mo.  214,  92  S.  W.  877;  Cleveland, 
etc.,  Ry.  Oa  v.  Workman,  66  Ohio  St.  509, 
04  N.  E.  682,  90  Am.  St.  Rep.  602;  Albion 
Lbr.  Co.  V.  De  Nobra,  72  Fed.  730, 19  C.  0.  A. 
168;  Shoemaker  v.  Khigsbury,  79  U.  S.  (12 
Wall.)  360,  20  Ia  Ed.  482;  Indian  Refinhig 
Co.  v.  Mobley,  134  Ky.  822, 121  S.  W.  667,  24 
L.  R.  A,  (N.  S.)  497 ;  Bennett  v.  L.  ft  N.  Ry. 
Co.,  102  U.  S.  577,  26  L.  Ed.  236;  Reardon  v. 
Thompson,  149  Mass.  267,  21  N.  B.  369; 
Hutchinson,  Carriers,  vol.  2,  {  61,  p.  57;  Wade 
V.  Lumber  Co.,  74  Fed.  517,  20  C.  O.  A.  615, 
33  L.  R.  A.  255;  Redigan  v.  Ry.  Co.,  166 
Mass.  44,  28  N.  E.  1134,  14  L.  R.  A.  276,  31 
Am.  St.  Rep.  520;  White,  Personal  Injuries 
on  Railroads,  vol.  2,  i§  870,  872. 

[4]  Appellant's  second  assignment  ot  error 
is  that  the  court  erred  in  concluding  that  the 
defendant.  Gulf,  Colorado  &  Santa  Vd  Kail- 
way  Company,  did  not  owe  plalatiff  auy  duty 
to  repair  the  fence  inclosing  its  right  of  way. 

As  sustaining  this  assignment  appellant 
cites  the  same  line  of  authorities  reviewed  by 
us  In  the  August  Scholz  Case,  209  S.  W.  221. 
As  he  was  a  mere  licensee  at  the  time  of  his 
injury,  these  authorities  are  not  in  polnb^ 
The  railroad  company  owed  to  appellant  no 
affirmative  duty  In  regard  to  Its  fence  or  the 
condition  of  Its  track,  ^s  a  licensee  appel- 
lant took  the  track  as  he  found  It,  and  as- 
smued  aU  the  risks  Incident  :to  the  operation 
of  this  motorcar.  As  found  by  the  trial  court, 
the  fences  Inclosing  the  right  of  way  of  appel- 
lee were  out  of  repair  to  such  an  extent  that 
cattte  were  able  to  pass  onto  the  right  of  way 
and  track  of  the  railway  company,  and  these 
fences  had  been  out  of  repair  for  such  length 
of  time  and  under  such  circumstances  that 
the  railway  company  ought  reasonably  to 
have' known  of  that  fact.  No  affirmative  du- 
ty rested  on  the  railway  company  to  repair 
this  fence  for  the  protection  of  a  mere  li- 
censee.   The  rule  is  thus  stated  by  White  In 


Digitized  by 


Google 


8U 


212  SOUTHWESTERN  REPOBTBR 


(lez. 


bis  work  "Personal  Injuries  on  Ballroads,"  S 
872: 

"There  is  no  duty  imposed  by  the  law  upon 
an  owner  or  occupant  of  premises  to  iseep  them 
in  suitable  condition  fpr  those  who  come  there 
for  their  own  convenience  merely,  without  any 
invitation,  express  or  implied,  and  without  hav- 
ing any  business  with  the  owner  of  such  prem- 
ises. 

"The  reason  for  the  distinction  is  manifest, 
for  the  very  basis  of  every  action  for  an  injury 
to  the  person  is  the  violation  of  some  duty  ow- 
ing by  the  party  alleged  to  have  caused  the  in- 
jury. Without  a  relation  from  which  a  duty 
would  spring  or  be  created  by  law,  there  could 
be  no  negligence,  or  a  breach  of  a  duty  that  did 
not  exist,  and  consequently  no  liability  would 
exist,  unless  a  relation  be  first  established  from 
which  some  correlative  duty  would  be  implied." 

The  following  authorities  fully  sustain  this 
rule:  Greenville  v.  Pitts,  102  Tex.  1,  107  S. 
W.  60.  14  li.  E.  A.  (N.  S.)  9T9,  182  Am.  St 
Eep.  843 ;  Dobbins  v.  Railway  Co.,  91  Tex.  60, 
41  S.  W.  62,  88  U  R.  A.  573,  66  Am.  St  Rep. 
856 ;  Fleming  y.  Texas  Loan  Agency,  24  Tex. 
Civ.  App.  203,  58  S.  W.  971 ;  Railway  C!o.  T. 
Sgallnskl,  19  Tex.  Civ.  App.  107.  46  S.  W, 
118 ;  De  la  Pena  v.  Railway  Co.,  82  Tex.  Oir 
App.  241,  74  S.  W.  58;  Mack  v.  Railway  Co., 
134  S.  W.  848 ;  Cameron  4  Co.  v.  Polk,  177 
S.  W.  1178;  Denlson,  etc.,  Power  Co.  T. 
Patton,  105  Tex.  621,  154  S.  W.  540,  46  L.  B. 
A.  (N.  S.)  303 :  Railway  Co.  v.  Klnsloe,  172  S. 
W.  1124;  Stamford  Oil  Co.  v.  Barnes,  103 
Tex.  409,  128  S.  W.  375,  31  L.  R,  A.  (N,  S.) 
1218,  Ann.  Cas.  1013A,  111;  Klrby  Lbr.  Co. 
v.-  Gresham,  151  S.  W.  847. 

Appellant  has  many  additional  assign- 
ments In  bis  brief,  but,  as  the  two  discussed 
by  us  dispose  of  this  case,  we  shall  not  dis- 
cuss the  others. 

Finding  no  error  in  this  record,  this  case 
Is  in  all  things  alBrmed. 


BALL  V.  McDPFFIE  et  aL    (No.  2033.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May   30,    1919.      Rehearing    Denied 

June  19,  1919.) 

1.  Appeai.  and  Ebbob  i®=»1052(8)— Habm- 
LESS  Ebbob— Admission  of  Evidenck. 
Any  error  in  admitting  abstract  of  records 
destroyed  by  fire  is  harmless  where,  if  admit- 
ted, there  was  not  sufficient  evidence  to  author- 
ize a  recovery  by  plaintiff  who  offered  them. 


2.    BOTTNDABIES    <$=>33    —    ESTABLISHMXITT  — 
BUBDEN    Of   FbOOF. 

In  action  to  establish  boundary  line,  pliiin> 
tiff  has  the  burden  of  showing  not  only  title, 
but  that  boundary  line  was  where  he  claimed 
it  to  be  on  the  ground. 

Appeal  from  District  Court  Bowie  Coim- 
ty;   H.  F.  O'Neal,  Judge. 

Action  by  3.  O.  Ball  against  J.  O.  McDuffle 
and  others.  From  a  judgment  entered  on  di- 
rected verdict  for  defendants,  plaintiff  ap- 
peals.   Afllrmed. 

Mahaftey,  Keeney  &  Dalby,  of  I^exarkana, 
and  J.  B.  Manning,  of  New  Boston,  for  appel- 
lant 

King  &  Bates  and  C.  A.  Wheeler,  all  of 
Texarkana,  for  appellees. 

WILLSON,  0.  J.  The  suit  was  by  appel- 
lant to  establish  the  boundary  line  between 
land  he  claimed  to  own  on  the  John  Ball 
survey  In  Bowie  county  and  land  appellees 
owned  on  said  survey.  After  hearing  tbe 
testimony  tbe  trial  court  Instructed  the  Jury 
to  find  In  favor  of  appellees,  and,  the  jury 
baving  so  found,  rendered  Judgment  in  their 
favor. 

[1,  2]  The  complaint  here  is  that  tbe  trial 
court  erred :  First,  In  excluding  as  evidence 
an  abstract  from  records  of  Bowie  county 
(sbown  to  have  been  destroyed  by  fire)  of  a 
deed  from  D.  Morris,  administrator  of  John 
Ball,  to  Rice,  Mason,  and  Tarrant  under 
whom  appellant  claimed;  and  second,  in  per- 
emptorily Instmctlng  the  Jury  as  he  did. 

As  we  view  the  record  it  is  not  necessary, 
in  disposing  of  tbe  appeal,  to  determine 
whether  the  trial  court  erred  when  be  exclud- 
ed the  abstract ;  for,  bad  be  admitted  it  and 
had  it  been  saffldent  wben  considered  in 
connection  with  other  evidence,  to  show  title 
in  appellant  to  land  on  the  Ball  snrvey,  tbo 
conrt  nevertheless  shoold  have  instructed  the 
Jury  as  he. did.  The  burden  waa  on  appel- 
lant to  prove,  not  only  that  he  bad  title  to 
the  land  he  claimed,  but  also  that  tbe  bound- 
ary line  thereof  in  question  between  him  and 
appellees  was  where  he  claimed  it  to  be  on 
the  ground.  Appellant  bas  not  referred  ua  to 
any  evidence  in  the  record,  and  we  have  not 
found  any  therein,  wbidb  would  have  enabled 
the  jury,  had  the  case  been  submitted  to 
tbem,  to  say  where  said  land  was  located. 

The  judgment  is  afflnned. 
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QVUF,  a  &  8.  F.  RT.  CO.  T.  STATE). 
(No.  6U10 

(Coort   of  Civil  Appeals   of  Texas.     Anstin. 

May  14,  1919.    Bebearisg  Denied 

June  11.  1919.) 

J.  Statutes  <s=5— Special  Sebvon  Caixbd 
ST  GovEBNOB  —  Laws  Within  Pboclaka- 

TIOK. 

Acts  35tii  heg.  (Fourth  Called  Sesg.)  ec.  24, 
81,  commonly  called  the  "State-Wide  Prohibi- 
tion Act"  and  the  "Transportation  Act,"  were 
within  the  subjects  or  purposes  of  the  GoTem- 
ox's  proclamation,  antheriranK  Iieginlatnre  to 
pass  laws  prohibiting  any  one  from  procuring 
for  or  delivering  intoxicants  to  any  person  in 
the  military  or  naval  forces,  and  not  in  conflict 
with  Const  art  S,  f  40,  and  article  4,  {  8. 

a.  Statvtbs  •a>48-»ItxptroNAm)T  — STAm> 
WiDB  Pbohibitior  LiAw— Vauditz. 
There  is  no  suoh  repugnance  or  donbt  as 
to  the  meaning  of  the  provisions  of  Acts  S6th 
Iieg.  (Fourth  Called  Sess.)  e.  24,  relating  to 
transportation  and  receipt  of  intoxicating  liq- 
uors as  to  render  the  same  void. 

8.  INTOXICATIITG      LlQirOBS      ®=al7  —  STATB- 

WiDK  PBOHaamoN  Law— Validitt. 
Acts  S6th  Leg.  (Fourth  Called  Sess.)  c.  24, 
I  3,  making  it  unlawful  for  any  railroad  to 
transport  within  or  import  into  the  state  in- 
toxicants, or  for  any  person  to  receive  the 
same  or  to  deliver  the  sam^,  is  not  in  conflict 
with  any  existing  law. 

4.  Statutes   iS=>47  —  State- Wide   Pbohibi- 
tion  Law— VAtiDiTT. 

Acts  86th  Leg.  (Fourth  CaHed  Sess.)  /:.  24, 
(  8,  making  it  unlawful  for  any  railroad  to 
transport  within  or  import  into  the  state  in- 
toxicants, or  for  any  person  to  receive  the 
same  or  to  deliver  the  same,  is  not  indefinitely 
framed  or  of  such  doubtful  construction  that  it 
cannot  be  understood  from  the  language  in 
which  it  is  expressed. 

6.  Intoxicattno  Liqitobs  €s>132— Repkai.  or 

STATtTTB   BT  IMPLICATION. 

Any  law  which  might  be  in  conflict  with 
Acts  36th  Leg.  (Fourth  Called  Sess.)  c.  24,  ! 
8,  as  to  transportation  or  receipt  of  intoxi- 
cants, would  be  r^kealed  ther«by  by  implica- 
tion, notwithstanding  other  sections  of  the 
chapter  provide  that  all  other  laws  prohibiting 
or  regulating  sale  of  intoxicants  shall  remain  in 
full  force  and  effect. 

a.  IWTOXICATIWO  LIQU'OBS  «=9l7  —  STATE- 
WIDE PBoHiBmoN  Law— Validitt. 
Acts  35th  Leg.  (Fourth  Called  Sess.)  c.  24, 
I  8,  making  it  unlawful  for  any  railroad  to 
transport  within  or  Import  into  the  state  in- 
toxicants, or  for  any  person  to  receive  the 
rame  or  to  deliver  the  same,  is  not  in  contra- 
vention of  Const  art  16,  |  20,  giving  the  right 
to  voters  within  certain  prescribed  limits  to 
determine  from  time  to  time  whether  intoxi- 
cants shall  be  sold  in  such  prescribed  limits. 


RT.  OO.  T.  8TATB  845 

S.W.) 

7.  COXMEBOE  4=>14— IirnCBJSHBENCE  WITH  lH.> 
TEBSTATE    COMIIEBCE  —  INTOXICATINO    LlQ- 

roBs— Webb-Kenton  Act. 
Acts  3Btb  Leg.  (Fourth  CaHed  Sess.)  c.  24, 
f  3,  making  it  unlawful  for  any  railroad  to 
transport  within  or  Import  into  tie  state  in- 
toxlcantSt  or  for  any  person  to  receive  ths 
Mme  o*  to  deliver  the  same,  in  so  far  as  it 
interferes  wit)i  interstate  commerce,  is  made 
valid  by  Wehb-Kenyon  Act  (U.  B.  Comp.  St 
f  8739). 

8.  Intoxioatino  Liquobs  ♦=>261  —  Injunc- 
tion—Tbanspobtation. 

Under  Act  35th  Leg.  (Fourth  Called  Sess.) 
c.  24,  known  as  the  "State-Wide  Prohibition 
Law,"  injunction  will  lie  to  restrain  a  railroad 
from  using  its  transportation  facilities  in  the 
state  for  raceiving,  transporting,  or  delivering 
intoxicants  tx^ept  for  medicinal,  aciestiflc,  me- 
dutnical,  or  aacramental  purposes. 


Appeal  from  District  Coart,  Travis  Oonn* 
ty;  Oeorge  Calhoun,  Judge. 

Suit  by  the  State  against  the  Gulf,  Colo^ 
rado  &  Santa  Ffi  Railway  Companj.  From 
temporary  Injnnctlon  granted,  defendant 
appeals.    AflJrmed. 

A.  H.  McKnigbt,  of  Dallas,  and  F.  J.  Wren 
and  Terry,  Cavln  &  Mills,  all  of  Galveston, 
for  appellant 

C.  M.  Curetoo,  Atty.  Gen.,  and  W.  A.  Keel- 
lug,  Aflst  Atty.  Gen.,  for  the  State. 

t 

SLEEPER,  Special  Judge.  This  is  an  ap- 
peal from  a  temporary  injunction  granted 
by  the  district  court  of  Travis  county,  at 
the  suit  of  the  state  against  Gulf,  Colorado 
&  Santa  F6  Railway  Company,  restraining 
the  defendant  from  using  its  transportation 
facilities  anywhere  in  the  state  of  Texas  for 
the  purpose  of  receiving,  transporting,  or 
delivering  intoxicating  liquors  except  for 
medicinal,  sdentiflc,  mechanical,  or  sacra- 
mental purposes. 

The  action  Is  founded  on  laws  embraced  In 
chapters  24  and  31  of  the  Fourth  Called 
Special  Session  of  the  Thirty-Fifth  Legisla- 
ture, commonly  called  the  "State-Wide  Pro- 
hibition Act"  and  the  "Transportation  Act," 
relating  to  intoxicating  liquors  within  this 
state. 

The  State-Wide  Prohibition  Act  prohibits 
the  manufacture  or  sale  of  intoxicating 
liquors  In  this  state  except  for  medicinal, 
scientific,  mechanical,  and  sacramental  pur- 
poses, and  also  makes  unlawful  the  trans- 
portatimi  within  or  importation  into  this 
state  by  any  railroad,  or  the  receipt  of  in- 
toxicating liquors,  or  the  receipt  of  same  by 
any  person,  firm,  or  corporation  for  such 
transportation,  or  the  delivery  of  same  after 
such  transportation,  or  the  receipt  of  same 
after  sudi  transportation,  except  for  medlc- 
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Inal,  scientific,  mechanical,  or  sacramental 
purposes.  The  act  provides  that  It  shall  be 
cumulative  of  all  laws  In  force,  and  all  acts 
of  the  Fourth  Called  Special  Session  of  the 
Thirty-Fifth  Legislature  prohibiting  and  leg- 
nlatlng  the  sale  of  intoxicating  llauors,  and 
expressly  provides  that  no  law  now  In  force 
or  any  act  of  the  Fourth  Called  Session 
of  the  Thirty-Fifth  Legislature  prohibiting 
or  regulating  sale  of  intoxicating  liquor  is 
repealed  thereby,  but  all  such  laws  and  acts 
shall  remain  in  full  force  and  efCect.  It  also 
provides  that  in  addition  to  all  other  reme- 
dies now  provided  by  law  and  provided  by 
said  act,  the  Attorney  General  Is  author- 
ized to  enjoin  any  conduct  In  violation  of 
the  act,  and  suit  therefor  may  be  maintain- 
ed in  the  name  of  the  state,  in  Travis  coun- 
ty.  The  act  also  provides  that  the  provi- 
sions of  the  act,  and  the  provisions  of  each 
section  thereof,  shall  be  separable,  and  io 
tbe  event  any  section  thereof  should,  for  any 
reason,  be  held  unconstitutional,  the  remain- 
ing sections  shall,  nevertheless,  remain  in 
full  force  and  effect 

Chapter  31,  regulating  the  transportation 
of  intoxicating  liquors  within  this  state, 
makes  It  unlawful  for  any  person  In  any 
place  where  sale  of  Intoxicating  liquors  is 
prohibited  to  possess  such  liquors  received 
from  a  common  carrier,  or  to  receive  same 
from  a  common  carrier,  or  to  deliver  same 
to  anotfier  for  shipment,  or  to  receive  same 
for  another  shipment,  or  to  transport  or 
deliver  any  intoxicating  liquors  in  any  place 
where  the  sale  of  intoxicating  liquor  Is  pro- 
hibited, or  to  transport  in  any  manner  any 
intoxicating  liquor  of  any  kind  from  a  point 
within  any  other  state  to  any  person  resid- 
ing in  this  state  within  a  territory  where  the 
sale  of  Intoxicating  liquor  is  prohibited,  and 
the  act  also  provides  that  same  shall  be  cu- 
mulative, and  shall  not  repeal  other  existing 
laws  prohibiting  and  regulating  the  sale  of 
intoxicating  liquors;  also  that  all  laws  and 
acts  regulating  and  prohibiting  sale  of  in- 
toxicating liquor  shall  remain  in  full  force 
and  effect;  but  this  chapter  contains  no  law 
authorizing  injunctive  relief. 

It  is  manifest  that  the  provisions  of 
dtiapter  31,  making  it  unlawful  for  a  common 
carrier  to  transport  intoxicating  liquors  in 
this  state,  will  not  sustain  the  injunction 
granted  by  the  district  court  In  this  case,  if 
the  State-Wide  Prohibition  Law  comprehend- 
ed in  chapter  24  of  such  acts.  In  so  far  as  it 
forbids  the  sale  of  such  liquors,  is  invalid  as 
being  in  contravention  of  section  20,  article 
16,  of  the  Constitution,  which  provides  that — 

"The  voters  of  any  county,  justice's  precinct, 
town,  city,  or  such  subdivision  of  a  county  as 
mny  be  designated  by  the  commissioners'  court 
of  said  county,  may,  by  a  majority  vote,  de- 
termine from  time  to  time  whether  tbe  sale 
■of  iotoxicatinK  liquors  shall  be  proUbited  with- 
in the  prescribed  Mmite." 


As  we  have  c<Hiduded  tliat  In  order  to  de- 
cide the  Issues  raised  In  this  case  It  Is  not 
necessary  to  pass  upon  the  validity  of  the 
State-Wide  Prohibition  Law,  in  so  far  as  it 
forbids  the  sale  of  Intoxicating  liquors  (and 
on  which  we  express  no  opinion),  further 
discussion  of  chapter  31  will  be  eliminated. 

[1]  It  Is  claimed  by  the  defendant  that 
these  acts  of  the  Legislature  were  not  within 
the  subjects  or  purposes  of  the  proclamation 
of  the  Governor  in  calling  the  Fourth  Extra 
SesslOTi  of  the  Thirty-Fifth  Legislature,  at 
which  such  acts  were  passed,  and  therefore, 
the  laws  are  in  conflict  with  section  40,  ar- 
ticle 3,  and  section  8,  article  4,  of  tbe  Con- 
stitution, which  limit  legislation  in  snob 
cases  to  the  subjects  designated  In  the  proc- 
lamation. 

The  objection  is  untenable.  The  proclama- 
tion authorizes  the  Legislature  to  pass  laws 
prohibiting  any  person  from  directly  or  in- 
directly procuring  for  or  delivering  intoxi- 
cating liquors  to  any  person  enlisted  or  en- 
gaged in  the  military  or  naval  forces  of  the 
United  States,  whether  in  uniform  or  not 
at  the  time.  It  was  for  the  Legislature  to 
determine  the  best  method  of  enforcing  the 
laws  passed  pursuant  to  the  proclamation  of 
the  Governor,  and  apparently  In  the  Judg- 
ment of  the  Legislature  this  could  best  t>e 
done  by  forbidding  absolutely  the  sale,  trans- 
portation, or  receipt  of  Intoxicating  liquors 
within  this  state,  and  such  legislation  was 
therefore  within  the  subject  designated  by 
the  Governor.  The  law  is  drastic,  but  its 
quality  in  that  respect  Is  discretionary  with 
the  lawmaking  power. 

[2-ln  There  is  not  such  repugnance  or 
doubt  as  to  the  meaning  of  the  provisions 
in  chapter  24,  relating  to  the  transportation 
and  receipt  of  intoxicating  liquors,  as  to 
render  tbe  same  void.  Section  3  of  said 
chapter,  making  it  unlawful  for  any  railroad 
to  transport  within  or  import  into  this  state 
Intoxicating  liquors,  and  also  making  it  un- 
lawful for  any  person  to  receive  the  same  or 
to  deliver  the  same,  is  not  in  conflict  with 
any  existing  law,  and,  if  valid,  should  be 
enforce.  The  section  is  not  so  Indeflnitely 
framed  or  of  such  doubtful  construction  that 
it  cannot  be  understood  from  the  language  la 
which  It  is  expressed,  and  no  law  'has  been 
pointed  out  to  us  with  which  It  is  in  conflict. 
Besides,  we  think  any  law  which  might  be  in 
conflict  with  said  section  3  would  be  repealed 
thereby  by  Implication,  notwithstanding  the 
other  sections  of  the  chapter,  which  provide 
that  all  other  laws  prohibiting  or  regulating 
the  sale  of  intoxicating  liquor  shall  remain 
in  full  force  and  effect. 

[8]  Tbe  issues  in  this  case  depend  on  leg- 
islative power  to  make  it  unlawful  for  rail- 
roads to  transport  intoxicating  liquors  in 
this  state,  and  for  any  person  to  receive  In- 
toxicatiug  liquors  which  have  been  transport- 
ed over  any  railroad  in  this  state.     It  is 
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contended  that  aurih  laws  are  Invalid  and 
In  contravention  of  section  20  of  artiiie  16 
of  tbe  Constltntion,  which  gives  the  right  to 
the  qunllfled  voters  within  certain  prescribed 
limits  to  determine  from  time  to  time  by 
majority  vote  whether  intoxicating  liquor 
shall  be  sold  In  audi  prescribed  limits.  We 
do  not  think  the  Transportation  Act  em- 
braced in  section  8  of  chapter  24  is  obnoxious 
to  this  objection.    It  reads  as  follows: 

"Sec.  3.  The  transportation  within  or  Im- 
portation into  this  state  by  any  railroad,  com- 
mon carrier,  antomobile,  by  private  conveyance, 
or  otherwise,  or  the  receipt  of  any  spiritnous, 
vinous,  or  malt  liquors  or  medicated  bitters — 
capable  of  prodacins  intoxication,  or  the  rer 
ceipt  of  same  by  any  person,  firm,  or  corpora- 
tion, for  such  transportation,  or  the  delivery 
of  same  after  such  transportation,  or  the  re- 
ceipt of  same  after  anch  transportation — ex- 
pept  for  medicinal,  scientific,  mechanical,  or 
sacramental  purposes— shall  be  nnlawfoL" 

The  constitutional  provision  doe«  not  ex- 
pressly, or  by  Implication,  inhibit  the  law- 
making power,  which  is  otherwise  supreme, 
ttom  enacting  such  law  as  it  may  deem 
proper,  hampering  and  restricting  trafBc  in 
intoxicating  liquor,  so  long  as  such  laws  do 
not  undertake  to  prohibit  sales  thereof.  Bell 
T.  Btate,  28  Tex.  App.  96,  12  S.  W.  410;  Ex 
parte  Vaccareua,  62  Tex.  Or.  R.  106,  106  S. 
W.  1121.  In  these  cases  the  reasoning  of  the 
Ck>urt  of  Criminal  Appeals  would  indicate 
that  under  a  proper  construction  ot  section 
20,  article  16,  of  the  Constitution  the  Legis- 
lature had  the  power  to  throttle  almost  to 
extermination  traffic  in  Intoxicating  liquors, 
If  Indeed  the  opinions  do  not  go  further,  as 
contended  by  the  state  in  this  case,  and  hold 
that  the  Legislature  may  even  prohibit  the 
sale  of  such  liquors  throughout  the  stata 
In  the  Bell  Case,  Judge  Hurt  says: 

"The  people  of  the  state  might  desire  the 
prohibition  of  saloons  and  not  absolute  prohi- 
bition; but  we  are  seriously  told  that  they  can- 
not have  this— that  they  must  take  absolute 
prohibition  in  order  to  obtain  the  suppression 
of  saloons — and  this  they  must  receive  as  doled 
out  to  them  by  the  separate  action  of  counties, 
precincts,  cities,  and  towns.  This  is  absurd. 
We  will  follow  this  subject  but  one  step  fur- 
ther. Local  option  prohibits  absolutely  in  the 
county  of  its  adoption.  Say  that  this  divests 
the  Legislature  of  the  power  to  prohibit  ab- 
solutely all  over  the  state  (a  proposition  too 
preposterous  for  discussion),  may  not  the  Leg- 
islature still  retain  the  power  to  prohibit  sa- 
loons? Concede  that  the  legislature,  by  rea- 
son of  the  local  option  provision  of  the  Consti- 
tution, cannot  prohibit  the  sole  of  such  liquors 
absolutely,  may  it  not  still  retain  the  power  to 
prohibit  the  saloons?  Now,  it  is  well  settled 
by  all  the  authorities  that  the  Legislature,  no 
(Constitiutional  provision  forbidding,  has  the 
right  to  absolutely  prohibit  the  saloon  business, 
the  retail  of  intoxicating  liquors.  If,  there- 
fore, the  Legislature  can  prohibit  this  business 
•bsolutdy,  it  follows  inevitably  that  the  Le^ 
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lature  can  annex  to  the  parsuit  of  such  busi; 
nesa  just  such  conditions  precedent  as  It  may 
deem  just,  unless  the  citizen  has  granted  to 
him  afDrmatively,  by  the  Constitution  of  the 
United  States,  the  right  to  seU  such  liquors  by 
retail,  to  keep  a  saloon.  If  such  right  is  given, 
the  Legislature  might  regulate  the  business, 
but  regulation  could  not  extend  to  prohibition. 
No  such  right  is  conferred;  and  hence  auother 
position  of  counsel  for  appellant  is  unsound." 

In  the  Vaccarezaa  Case,  Jndge  Henderson 
qnotes  and  approves  the  language  and  rea- 
soning of  Judge  Hurt  in  the  Bell  Case.  In 
those  cases  It  is  plainly  intimated  that  the 
Legislature  might  pass  laws  closing  saloons 
throughout  the  state,  and  If  It  could  go  to 
that  extent,  we  see  no  reason  why  it  might 
not  also  prohibit  transportation  of  liquors 
by  common  carriers  and  prohibit  persons 
from  receiving  such  liquors  from  railroads 
or  common  carriers.  See,  also,  Bx  parte 
HoUingsworth,  203  S.  W.  1102. 

[7]  The  law  under  discussion.  In  so  far  as 
it  Interferes  with  Interstate  commerce,  is 
made  valid  by  the  Webb-Keuyon  Act  of  Con- 
gress (Act  March  1,  1913,  c.  flO,  87  Stat.  699 
[U.  S.  Comp.  St.  {  8789]),  which,  in  substance, 
provides  that  transportation  of  intoxicating 
liquors  from  one  state  to  another,  intended 
by  any  person  interested  therein  to  be  re- 
ceived, either  in  the  original  package  or 
otherwise  in  violation  of  any  law  of  such 
state,  is  prohibited,  for  the  reason  that  since 
it  is  made  unlawful  for  any  person  to  re- 
ceive such  liquors  when  so  transported,  such 
transportation  is  prohibited  by  said  act  of 
Congress,  and  as  no  shipment  could  be  made 
without  the  Intention  of  some  person  to  re- 
ceive it  in  this  state,  every  such  shipment  Is 
prohibited  and  unlawful,  both  by  state  law 
and  by  the  act  of  Congress.  Clark  Distil- 
ling Co.  V.  Western  Maryland  R.  Co.,  242  U. 
S.  311,  37  Sup.  Ct.  180,  61  L.  Bd.  326,  L.  R. 
A.  1917B,  1218,  Ann.  Cas.  1917B,  845;  Sea- 
board Air  Line  Co.  v.  North  Carolina,  245 
U.  S.  298,  38  Sup.  Ct  96,  62  L.  Kd.  299.  In 
the  case  last  dted  the  court  says: 

"Since  our  decision  in  Clark  Distilling  Co.  t. 
Western  Maryland  B.  Co.,  242  V.  S.  311,  320, 
324,  61  L.  Ed.  326.  335,  337,  L.  B.  A.  1917B, 
1218,  37  Sup.  Ct  Rep.  180,  Ann.  Gas.  1917B, 
846,  It  has  not  been  open  to  serious  question 
that  the  Webb-Kenyon  Law  is  a  valid  enact- 
ment; that  'its  purpose  was  to  prevent-  the 
immunity  characteristic  of  interstate  commerce 
from  being  used  to  permit  the  receipt  of  liquor 
through  such  commerce  In  states  contrary  to 
their  laws,  and  thus  in  effect  afford  a  means  by 
subterfuge  and  indirection  to  set  such  laws  at 
naught,'  and  that  under  it  a  state  may  inhibit 
shipments  therein  of  intoxicating  liquors  from 
another  by  a  common  carrier,  although  Intended 
for  the  consignee's  personal  use,  where  such 
use  is  not  actually  forbidden." 

It  seems  plain,  therefore,  since  It  Is  made 
unlawful  to  rec^ve  liquors  from  a  common 
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carrier  by  the  Legislature  of  this  state  and 
also  unlawful  for  a  railroad  to  transport 
liquors  intended  to  be  received  In  violation 
of  the  lavr,  that  such  legislation  is  in  accord 
with  the  Webb-Eenyon  Act,  and  therefore 
valid  and  enforceable. 

The  view  of  the  law  here  expressed  Is  not 
opposed  to  the  ruling  in  Bz  parte  Peede,  170 
S,  W.  749.  That  case  related  to  shipment  of 
liquor  into  local  option  territory  under  a  law 
which  prohibited  the  transportation  of  liq- 
uor into  local  option  territory.  There  was  no 
provision  in  the  law  making  it  nnlawfnl  to 
receive  Uquor  from  a  common  carrier,  but 
it  was  only  made  unlawful  to  receive  for 
shipment,  or  deliver  for  shipment,  or  to  ship 
Intoxicating  liquors  into  forbidden  territory, 
but  the  act  did  not  make  it  unlawfulto  re- 
ceive Uquor  after  it  was  shipped.  So  that 
it  may  be  said  that  the  law  and  the  facts  in 
that  case  did  not  bring  it  strictly  within  Oie 
Webb-Kenyon  Act  However,  the  opinion  of 
the  court  in  Ex  parte  Peede  seems  to  have 
been  based  on  the  decision  of  the  Supreme 
Court  of  Ddaware,  In  the  case  of  Van  Win- 
kle T.  State,  4  Boyce  (Del.)  57a  91  AtL  385, 
Ann.  Gas.  1916D,  104,  which  latter  case  was 
reviewed  by  the  United  States  Supreme 
Court  In  Clark  Distilling  Co.  v.  Western 
Maryland  B.  Co.,  supra,  in  which  the  court 
criticizes  the  decision  and  says: 

"The  leading  state  case  dted  is  Van  Winkle 
V.  State,  4  Boyc«  (Del.)  578  [91  Ati.  385,  Ann. 
Cas.  1916D,  104].  It  is  true  in  that  case  the 
state  law  prohibited  shipment  to  and  receipt 
of  intoxicants  in  local  option  territory,  and  if 


the  Webb-Kenyon  Law  had  been  applied,  there 
would  have  been  no  possible  ground  for  daim- 
ins  that  the  state  preUbitions  could  be  es- 
caped because  the  liquor  was  shipped  in  inter- 
state commerce.  But  the  shipment  was  held 
to  be  protected  as  interstate  commerce  despite 
the  state  prohibition,  because  the  Webb-Ken- 
yon Law  was  not  correctly  applied,  for  the  fol- 
lowing reason:  Coming  to  consider  the  text 
of  that  law,  the'  court  said  that  a*  the  Webb- 
Kenyon  Act  proliibited  the  shipment  of  intoxi- 
cants 'only  when  the  liquor  Is  intended  to  be 
used  in  violation  of  the  law  of  the  state,'  and  as 
the  liquor  shipped  was  intended  for  personal 
use,  which  was  not  forbidden,  therefore  the 
shipment,  although  prohibited  by  the  state  law, 
was  beyond  the  reach  of  the  Webb-Kenyon  Act, 
But  we  see  no  ground  for  following  the  ruling 
thus  made,  since,  as  we  have  already  pointed 
out,  it  necessarily  rested  upon  an  entire  mis- 
conception of  the  text  of  the  Webb-Kenyon 
Act,  because  that  act  did  not  simply  forbid 
the  introduction  of  liquor  into  a  state  for  a 
prohibited  use,  but  took  the  protection  of  in- 
terstate commerce  away  from  all  receipt  and 
possession  of  liquor  prohibited  by  state  law." 

[I]  Injunctive  relief  having  been  provided 
for  in  chapter  24,  whidi  also  makes  trans- 
portation of  llquora  unlawful,  aa  well  as  re- 
ceipt from  or  delivery  to  the  carriers,  the 
remedy  applied  is  sustained  by  the  law. 

The  judgmmt  of  the  district  court  lAould 
be  affirmed;   and  it  is  so  ordered. 

Affirmed. 

BRADY,  X,  being  dlsqualifled,  did  not  sit 
in  this  cas& 
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KANSAS  OITT  BRHWBBIIIS  OO.  T.  liABK- 
OWITZ.    (No.  19844.) 

(Sapreme  Gonrt  of  Missouri,  Division  Ka  2. 
Jane  3,  1919.) 

OVUBTB     «=3>231(22)— MlBBODBI— jTTBIBDIOnON 
or  SUFBXlfS  COITBT. 

Where  constitationid  oawtion  raised  in  tlie 
trial  court  was  not  presented,  urged,  or  briefed 
In  the  Sapreme  Coart,  held  that  an  appeal  will 
Dot  lie  to  the  Supreme  Court  on  the  ground  of 
a  constitutional  question. 


MBTROPOLITAN  (ST.  BY.  CX).  g49 

(til  s.w.> 

tmAftr  sdA  drcumatanceB  a  eonstltiltlonal 
question,  conferring  JtnrlBdlctlon  Tipon  this 
court,  is  not  involved,  but  that  the  Jlu4sdi<^ 
Hon  of  such  an  appeal,  absent  other  grounds 
which  would  give  this  court  jurisdiction,  is 
in  the  Court  of  Appeals.  Botts  v.  BoUroad, 
248  Mo.  56,  154  S.  W.  63;  Moore  v.  United 
Railways,  2S6  Mo.  166,  165  S.  W.  304. 

It  therefore  follows  that  the  cause  should 
be  transferred  to  th«  Kansas  City  Court  of 
Appeals. 

It  Is  so  ordered. 

All  concur. 


Appeal  from  Circuit  Court,  Jackson  Ooan- 
ty;    Clarence  A.  Buraey,  Judge. 

Suit  by  the  Kansas  City  Breweries  Com- 
pany, a  corporation,  against  Louis  I.  Marko- 
wltis.  From  a  Judgment  for  plalBtUF,  de- 
fendant appeals.  Appeal  transferred  to  the 
Kansas  City  Court  of  Appeals. 

Frank  M.  Lowe,  of  Kansas  City,  for  ap- 
pellant. 

James  B.  Goodrich  and  Raymond  O.  Bar- 
nett,  both  of  Kansas  City,  for  respondent. 

WILLIAMS.  P.  J.  33>is  is  an  InjuBctloa 
suit,  wherein  the  plaintiff  asks  to  have  the 
defendant  enjoined  from  bringing  suits 
against  the  plaintiff  for  rent  on  certain  de- 
scribed premises  in  Kansas  Olty,  Mo. 

The  petition,  among  other  things,  in  effect 
alleges  that  defendant  has  brought  and 
threatens  to  bring  numerous-  suits  against 
plaintiff  on  the  theory  that  plaintiff  is  the 
tenant  of  defendant  at  a  rental  of  |50  per 
month  for  a  term  of  two  years  from  Feb- 
ruary 1,  1915;  alleges  furth»  that  plaintiff 
is  not  obligated  longer  as  such  tenant  to  pay 
the  rent  mentioned,  and  that  all  of  said 
suits  Involve  the  same  legal  questions  and 
similar  issue  of  facts. 

Trial  was  had  in  the  circuit  court  of  Jack- 
son county,  which  resulted  In  a  judgment 
and  decree  in  favor  of  plaintiff.  Tbereupcm 
defendant  was  granted  an  Appeal  to  this 
court. 

Upon  an  lnQ)ectlon  of  the  record  and 
briefs  in  this  case  we  have  readied  the  con- 
clusion that  we  do  not  have  jurisdiction  of 
this  appeal. 

The  amount  involved  Is  not  definitely 
shown  by  the  pleadings  or  evidence^  bu(t  suf- 
ficient appears  to  justify  us  in  saying  that 
the  amount  involved  does  not  exceed  the 
sum  of  17,600,  but  that  It  is  much  less  than 
that  sum. 

Evidently  the  appeal  was  allowed  to  ttaki 
court  on  the  theory  that  a  constitatlonal 
question  was  Involved. 

Appellant  did  raise  a  constitutional  ques- 
tion upon  the  trial,  but  the  eonstltuttonal 
question  Is  not  presented,  urged,  or  Inriiefed 
in  the  briefs  which  appellant  has  filed  here. 

Both  divlBlonB  of  tlils  court  have  held  that 


ODELL  T.  METROPOLITAN  ST.  BY.  OO. 
et  aL    (No.  19853.) 

(Sapreme  CJoort  of  Missouri,  Division  No.  1. 
June  2,  1919.) 

Appeai,  and  Ebbob  «t»635<8>— BrLL  of  Ex- 
oiEPTioNS— SirmciBitcT— Dieoiisaii,  of  Ap- 

PBAI/— COUBI   BT7I.E. 

Wher«  plaintiff  appealed,  complaining  only 
of  error  in  instroctions,  and  the  bill  of  ex- 
ceptions did  not  set  ont  the  evidence,  and  re- 
spondents objected  to  its  8u£5ciency,  and  the 
appellant  did  not  bring  up  the  testimony  of  the 
witnesses,  respondent's  motion  to  dismiss'  must 
be  allowed,  in  view  of  Court  Rule  6  (186  S. 
W.  vU). 

Appeal  from  Orcnit  C!ourt,  Jackscm  Ooon- 
ty;   Allen  C.  Southern,  JttdgB. 

Action  by  Ruby  E.  Odell  against  the  Met- 
ropolitan Street  Railway  Company  and  an- 
other. Judgment  for  defendants,  plaintiff 
appeals,  and  defendants  move  to  dismiss  the 
appeal.    Appeal  dismissed. 

C.  W.  Prince,  B.  A.  Harris,  J.  N.  Beery, 
and  J.  E.  Westfail,  all  of  Kansas  City,  for 
appellant. 

Ben  T.  Bardln,  of  Kansas  City,  for  re- 
spondents. 

BOND,  J.  I.  This  is  an  action  for  personal 
Injuries  caused  to  plaintiff  while  a  passen- 
ger OO  defendant's  street  railway  by  a  col- 
lision between  a  truck  belonging  to  the  Stand- 
ard Oil  Company  and  the  street  car  wherein 
plaintiff  had  taken  passage.  The  petition  al- 
leges: 

"Plaintiff  farther  states  that  on  or  about  the 
24th  day  of  October,  1910,  she  became  a  pas- 
senger of  the  Metropolitan  Street  Railway  Com- 
pany, boarding  one  of  its  cars  known  as  the 
Protpect  Avenue,  Swope  Parkway  car,  at  the 
comer  of  Eleventh  street  and  Grand  avenue, 
Kansas  City,  Mo. ;  that  after  she  had  boarded 
said  car  and  after  she  had  paid  her  fare  as  a 
passenger  thereon,  she  proceeded  up  the  aisle 
of  said  car  to  take  a  seat  in  said  car,  which 
car  was  running  in  a  southerly  direction,  a 
collision  occwrred  between  said  car  and  a  heavy 
automobile   tiuck  owned   and  operated  by   do- 
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fendant  Standard  On  Oompany,  dne  to  negli- 
gent oi>eration  of  said  car  and  truck  by  defend- 
ants; that  by  reason  of  said  collision,  the  car 
in  which  plaintiff  was  riding  as  a  passenger  as 
aforesaid  was,  through  the  carelessness  and 
negligence  of  the  defendant,  caused  to  be  jerked 
or  jarred  or  its  momentum  changed  or  altered 
In  such  a  way  and  with  such  Tiolence  and  un- 
usual force  as  to  cause  the  plaintiff  to  be  thrown 
forward  over  and  against  the  side,  top,  or  edge 
of  the  back  of  the  seat  in  front  of  the  one 
in  which  she  was  preparing  to  seat  herself,  and 
immediately  thereafter  a  forward  movement  of 
said  car,  of  unusual  violence  and  force,  through 
the  carelessness  and  negligence  of  said  defend- 
ants, caused  plaintiff  to  be  seriously  and  per- 
manently injured,  hurt,  and  crippled,  and  caus- 
ing her  to  sustain  serious  and  permanent  inter- 
na injuries." 

The  petttion  thereafter  describes  the  na- 
ture of  the  injuries,  and  prays  for  judgment 
for  $16,000.  The  defendants  answered  sep- 
arately, the  Street  Railway  Company  by  a 
general  denial,  and  the  Standard  Oil  Com- 
pany by  a  general  denial  and  an  averment 
of  contributory  negligence  on  the  part  of 
plahitlfr.  The  trial  resulted  In  a  verdict 
for  the  defendants.  After  the  OTerroUng  of 
her  motion  for  a  new  trial,  ■which  among 
other  things  complains  of  error  In  the  in- 
structions given  for  defendants,  plaintiff  duly 
appealed  to  this  court. 

II.  The  bill  of  exceptions  presented  by 
plaintiff  and  allowed  by  the  trial  judge,  after 
reciting  the  qualiflcation  and  impaneling  of 
the  jury,  adds: 

"Thereafter  plaintiff  offered  evidence  whidi 
tended  to  prove  all  the  allegations  of  her  pe- 
tition. Thereafter  the  defendant  offered  evi- 
dence which  tended  to  contradict  all  the  evi- 
dence offered  by  the  plaintiff  and  also  tended 
to  prove  tlie  allegations  of  the  separate  an- 
swers of  said  defendants.  Thereafter  plaintiff 
offered  evidence  tending  to  disprove  all  of  the 
allegations  of  new  matter  contained  in  said 
separate  answers." 

Defendants  objected  to  the  allowance  of 
the  bill  of  exceptions,  among  other  reasons 
becatise  they  denied  that  plaintlfTs  eyldence 
tended  to  prove  the  allegations  of  her  peti- 
tion or  to  disprove  the  allegations  of  new 
matter  contained  In  said  separate  answers, 
concluding  their  objections  In  the  following 
terms: 

"Wherefore  these  defendants  cannot  and  do 
not  consent  to  said  so-called  bill  of  exceptions, 
because  it  is  absolutely  incorrect,  and  contains 
80  many  matters  not  authorized  in  said  rule 
6  of  the  Supreme  Court  of  Missouri,  and  for 
the  further  reason  that  the  record  of  testimony 
in  this  case  is  a  long  one,  and  no  appellate 
court  can  get  any  sort  of  a  correct  idea  as  to 
what  the  testimony  really  was  in  the  trial  of 
the  case;  and  these  defendants  object  to  the 
filing  of  said  so-called  bill  of  exceptions,  and 
protest  against  its  filing,  for  the  reasons  here- 
inliefore  set  forth." 


In  furtherance  of  such  objections  defend- 
ants have  filed  a  motion  in  this  court  to  dis- 
miss the  appeal  presented  by  plaintiff's  bill 
of  exceptions,  invoking  in  support  of  said 
motion  th»  terms  of  rule  6  (1S6  S.  W.  tU)  of 
this  oonrtv  to  wit: 

"Rule  0.  Reviewitiff  Instrvotiom.  To  enable 
this  court  to  review  the  action  of  the  trial 
court  in  giving  and  refusing  instructions,  it 
shall  not  be  necessary  to  set  out  the  evidence 
in  the  bill  of  exceptions ;  but  it  shall  be  suflB- 
cient  to  state  that  there  was  evidence  tending 
to  prove  the  particular  fact  or  facts.  If  the 
parties  disagree  as  to  what  fact  or  facts  the 
evidence  tends  to  prove,  then  the  testimony  of 
the  witnesses  shall  be  stated  in  narrative  form, 
avoiding  repetition  and  omitting  immaterial 
matter." 

The  terms  of  the  concluding  soitence  of 
the  rule  of  this  court,  set  out  above,  pre- 
cludes a  review  of  the  instructions  complain- 
ed of  by  appellant  under  the  bill  of  excep- 
tions presented  <m  the  present  appeal.  In 
their  objections  in  the  allowance  and  filing 
of  said  bill  of  exceptions  in  the  trial  court, 
the  defendants  specifically  Invoke  the  appli- 
cation of  rule  6,  which,  as  may  be  seen  from 
an  inspection,  provides  that  where  the  par- 
ties disagree  as  to  the  tendency  of  the  proof, 
the  bill  of  exceptions  mast  set  out  the  evi- 
dence In  narrative  form  In  order  to  entitle 
the  appellant  to  a  review  of  the  instructions 
on  an  appeal  taken  in  accordance  with  that 
rule.  The  language  of  the  rule  is  plain,  unam- 
biguous, and  explicit.  Its  requirements  were 
not  compiled  with,  since  the  bill  of  excep- 
tions in  this  case  does  not  purport  to  contain 
the  testimony  given  on  the  trial  "in  a  nar- 
rative form,  avoiding  repetition  and  omit- 
ting immaterial  matter,"  but  contents  Itself 
with  a  recital  that  there  was  evidence,  pro 
and  con,  tending  to  prove  the  issues  present- 
ed by  the  pleadings. 

It  is  evident,  therefore,  that  without  aban- 
doning the  rule  prescribed  by  us  for  the 
preparation  of  an  appeal  wherein  it  is 
sought  only  to  review  the  action  of  the  trial 
court  In  the  giving  and  refusing  of  instruc- 
tions, we  cannot  review  the  instructions  com- 
plained of  by  appellant  in  this  case.  That 
rule  was  lnt«aded  fo>  the  convenience  of  the 
bar,  and  If  it  had  been  heeded,  we  would  be 
in  a  position  to  review  the  instructions  given 
for  the  defendant  of  which  complaint  is  now 
made,  but  am)eUant  ignored  the  last  sen- 
tence of  the  rule,  whidi  became  operative 
and  binding  the  moment  defendants  in  an 
apt  and  sensible  manner  denied  the  recital  In 
the  bill  that  the  evidence  tended  to  prove 
the  allegations  of  plaintUTs  petition  and  the 
averments  of  her  reply. 

It  follows  that  the  only  alternative  left 
08  in  the  present  case  Is  to  sustain  the  mo- 
tion to  dismiss- the  aMieaL    It  Is  so  ordered. 

BLAIR,  P.  3n  and  ORAYBS,  J,  concur. 
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TRADERS'  NAT.  BAXK  OF  ROCHBSTBR  v. 
TBASDALB.  (No.  20172.) 

(Supreme  Court  of  Missorori,  Division  No.  1. 
June  2,  1919.) 

Appeal  from  St  Louia  CSrcnit  C^nrt; 
Gflorge  C.  Hitchcock,  Jndge. 

Snlt  by  the  Traders'  National  Bank  of 
Rochester  against  George  W.  Teasdale.  Up- 
on i)ereinptory  Instructions  there  was  a  ver- 
dict and  judgment  for  plaintiff,  and  defend- 
ant appealed  to  the  St.  iJonis  C!onrt  of  Ap- 
peals, ■whldi  for  constitutional  reasons  certi- 
fied the  pause  to  the  Supreme  CTourt  Judg- 
ment afilrmed.  ' 

Bafford  &  Karaaldc,  of  St.  Louis,  for  ap- 
pellant 

Robert  C.  Grler,  of  St  Louis,  for  reevond- 
•nt 

WOOD0ON,  J.  g<be  plaintiff  brought  this 
suit  In  the  circuit  court  of  tlie  city  of  St 
Louis  upon  a  written  guaranty  executed  by 
the  defendant  to  secure  the  payment  of  $6,- 
000  loaned  by  the  plaintiff  to  Seneca  Dried 
Fruit  Company,  of  which  the  defendant  was 
the  vice  president.  The  defendant's  answer 
set  up  several  defenses,  but,  since  there  was 
no  evidence  introduced  tending  to  sustain  any 
of  them,  it  would  be  useless  to  set  out  the  an- 
swer or  the  evidence  introdnced. 

The  money  sued  for  was  evidenced  by  a 
promissory  note  executed  by  the  said  Seneca 
Dried  Fruit  Company.  The  note  mentioned 
and  the  contract  of  guaranty  sued  on  were 
introduced  in  evidence,  and  at  the  close  of  all 
of  the  evidence  the  court  peremptorily  In- 
Btructed  the  Jury  to  return  a  verdict  for  the 
plaintiff  for  the  sum  sued  for,  to  which  action 
of  the  court  the  defendant  duly  excepted,  and 
aroealed  the  cause  to  the  St  Louis  Court  of 
Appeals,  which  for  constitutional  reasons 
certified  same  to  this  court 

After  a  careful  consideration  of  the  entire 
record,  we  are  of  the  opinion  that  the  trial 
court  correctly  inatmcted  the  Jtny  to  find  for 
the  plaintiff.  There  being  no  error  in  the  rec- 
ord, the  judgment  Is  affirmed. 

All  concur. 


SHANAHAN  v.  CITY  OF  ST.  LOUIS. 
(No.  20161.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1919.) 

1.  Appeal  and  Ebbob  4=9260(3)— Rbsebva- 
tior  of  bxcsptions— nxcesbit^. 
In  an  action  against  a  city  for  injuries 
sustained  by  stumbling  over  manhole  cover,  er- 
ror cannot  be  predicated  on  the  court's  action 
in  regard  to  an  offer  by  plaintiff  to  exiiibit  his 


person  to  the  Jury  to  show  Ua  injuries,  where 
plaintiff  saved  no  exception  to  the  court's  fail- 
ure to  rule  on  the  offer,  in  view  of  Rev.  St 
IGOO,  S  2081,  providing  that  no  exception  stiall 
be  taken  to  any  proceedings,  except  such  as 
shall  have  t>een  expressly  decided  by  the  court. 

2.  GTbiai.  «s»68(2)— Rkoeption  or  Evidbnok 
— ExHiBnion  or  InjUBXis— Discbbtion  o» 

COUBT. 

In  a  personal  injoiy  action,  it  was  within 
the  sound  discretion  of  the  trial  court  to  admit 
the  exhibition  of  plaintiff's  injuries  to  the  jury 
ia  rebuttal;  it  t>elug  a  matter  which  should 
have  been  shown  in  diief. 


Appeal  from  St  Louis  C^cult  (3ourt; 
Eugene  McQulUln,  Judge. 

Action  by  Michael  L.  Sbanahan  against  the 
City  at  St  Louis.  Judgment  for  defendant, 
and  plaintiff  api>eals.    Affirmed. 

Wm.  Sacks,  of  Tulsa,  OkL,  for  ap^llant 
Charles   H.   Dause   and   H.    A.   Hamilton, 
both  of  St.  Louis,  for  respondent 

SMALL,  C.  I.  The  plaintlfl  sued  the  de- 
fendant  for  damages  for  injuries  sustained 
by  him  whUe  walking  along  the  sidewalk 
on  Blddle  street  at  or  near  the  soutlieast 
corner  of  Broadway  and  Biddle  street  in 
the  dty  of  St  Louis.  The  allegation  of  the 
petition  la  that  platntifl  stepped  "upon  a 
certain  iron  manhole  covering  which  had 
been  negligently  placed  at  said  point  In  said 
sidewalk  by  the  agents  and  employes  of  the 
defendant,  who  were  at  the  time  engaged  in 
cleaning  a  sewer  at  this  point,  and  for  that 
purpose  had  removed  the  covering  from  said 
manhole,  and  that  as  a  result  of  stepping 
on  said  covering  it  was  caused  to  tilt  up- 
wards, striking  him  on  the  body  and  legs, 
cansli]^  him  to  fail  and  severely  Injuring 
him,"  etc.  The  answer  was  a  general  de- 
nial, and  plea  of  contributory  negligence, 
in  that  plaintiff,  while  passing  along  said 
highway,  "was  not  paying  due  attentloil  to 
bis  course." 

The  evidence  was  conflicting  as  to  wheth- 
er plaintiff  fell  by  reason  of  stepping  on  the 
manhole  cover,  as  claimed  by  him,  or  by 
reason  of  slipping  on  tlie  icy  curbstone  or 
sidewalk,  as  claimed  by  the  dty.  The  evi- 
dence was  also  conflicting  as  to  the  con- 
tributory negligence  of  the  plaintiff  in  failing 
to  "pay  due  attention  to  his  course."  The 
Jury  found  for  the  defendant  and  the  plain- 
tiff appealed  to  this  court 

Plaintiff  testified,  in  preseijting  his  case 
in  chief,  that  amoiig  other  Injuries  he  re- 
ceived from  the  fail  complained  of  was  a 
rupture  on  the  left  side,  from  which  he  bad 
suffered  severely.  On  cross-examination  he 
stated  that  about  20  years  before  he  had 
been  ruptured  on  the  right  side,  but  that 
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this  old  rapture  had  long  since  ceased  to 
cause  him  any  pain  or  trouble.  Dr.  Ayers, 
plaintUTs  witness,  in  chief,  testified  that 
shortly  after  the  accident  (he  could  not 
recollect  the  date)  he  examined  the  plaintiff, 
and  found  that  plaintiff  was  ruptured ;  but 
he  did  not  recollect  whether  this  rapture  was 
on  the  rU^t  side  or  left  side,  and  he  could 
recollect  of  but  one  rupture.  Flaintlfl  was 
recalled  for  further  ezaminatlOB  in  diief, 
but  no  further  questions  were  then  asked 
him  as  to  his  injuries,  and  no  offer  to  ex- 
hibit his  person  was  then  made.  The  de- 
fendant offered  no  e^dence  as  to  the  injuries 
sustained  by  the  plaintiff.  After  the  close 
of  the  defendant's  evldenoe,  the  plaintiff  of- 
fered in  rebuttal  to  exhibit  his  person  to 
the  Jury,  to  show  that  he  was  ruptured  on 
both  sides.  The  plaintifF's  abstract  of  the 
record  as  to  what  then  occurred  la  as  tol- 
Iowb: 

^'Plaintiff'B  Rebuttal  Testimony. 

"Thereupon  the  plaintiff  to  further  sustain 
the  issues  on  his  part,  offered  and  introduced 
evidence  as  follows,  to  wit: 

"(Counsel  and  court  confer  privately  on  some 
matter.) 

"Mr.  Sacks:  If  the  court  please,  I  would  like 
to  make  a  request  of  the  court  that,  inasmuch 
as  there  is  some  conflicting  testimony  about  the 
ruptures— 

"Mr.  Burkham:  A  pure  case  of  fonr^flush  of 
that  kind,  trying  fo  get  it  m  the  record  and 
before  the  jury.  I  object  to  counsel  making 
any  statement  about  this  before  the  jury.  Let 
him  make  it  to  the  court  and  counsel  only ; 
then  we  can  object  to  it,  and  tlie  court  can 
rule  on  it  without  getting  such  a  statement  as  he 
is  now  attempting  to  make  before  the  Jury. 

"Mr.  Sacks:   If  the  court  please,  I  offer— 

"The  Court:  No;  you  can  make  it  to  the 
stenographer  and  not  in  the  hearing  of  the 
Jury. 

"Mr.  Sacks:  Counsel  for  the  plaintiff  at  this 
time  has  made  a  request  of  the  court  that  the 
plaintiff  be  permitted  to  exhibit  his  person, 
under  proper  restrictions,  showing  boUi  rup- 
tures, one  on  the  left  side  and  one  on  the  right 
side,  to  the  jury,  I>oth  of  which  ruptures  are 
plainly  visible. 

"Defendant's  Counsel  objects :  Walt  a  minute. 

"(Mr.  Sacks  approaches  bench,  privately  dis- 
CQsses  something  with  his  honor,  and  doesn't 
finish  his  statement) 

"To  which  ruling  of  the  court  the  plaintiff  by 
counsel  then  and  these  at  the  time  duly  ex- 
cepted." 

II.  The  only  question  presented  for  our 
consideration  Is  whether  there  is  any  error 
shown  on  the  part  of  the  lower  court  with 
regard  to  the  offer  of  the  plaintiff,  in  re- 
buttal, to  exhibit  his  person  to  the  Jury  to 
show  his  injuries.  We  must  rule  this  ques- 
tion against  the  appellant  for  two  reasons: 


[1]  First.  Section  2081,  Revised  Statutes 
of  MlsBouil  1S08,  proTldea: 

"No  exceptions  shall  be  taken  in  an  appeal 
or  writ  of  error  to  any  proceedings  in  the 
circuit  court,  ezoept  such  as  shall  have  been 
expressly  decided  by  such  court." 

The  record  falls  to  show  that  tbe  ooart 
made  any  ruling  whatever  upoo  tbe  plain- 
tiff's off»  to  exhibit  his  person,  or  that 
plaintiff  saved  any  exception  to  the  court's 
failure  to  rule  on  that  offer.  Under  sucb 
drcumstancee,  we  are  prohibited  by  the 
above  statute  from  reviewing  the  matter 
presented  to  us  by  tbe  appellant.  Ray  Coun- 
ty Bank  v.  Button,  224  Mo.  42,  123  S.  W. 
47 ;  State  t.  Wana,  246  Mo.  558,  150  S.  W. 
1066;  Tremaln  v.  Dyott,  101  Mo.  App.  217, 
142  S.  W.  760 ;  Craig  v.  Bank  of  Joplln,  189 
Mo.  App.  880,  176  S.  W.  438. 

[2]  Second,  the  extent  of  the  plaintifTa 
injuries  was  part  of  the  plaintifTs  case  io 
chief,  and  the  evidence  q^ered  did  not  eon- 
Btltute  matter  of  rebuttal  at  aU.  Wtaettier 
It  should  have  been  admitted  in  rebuttal 
was  a  matter  within  the  sound  dlscr^on  of 
.the  oourt,  and  that  discretion  will  not  be 
Interfered  with,  except  when  clearly  abused. 
No  excuse  or  reason  Is  offered  for  not  mak- 
ing the  offer  to  exhibit  plaintiff's  perscn 
when  he  was  recalled  to  tbe  witness  stand 
in  chief  after  Dr.  Ayers  had  given  his  testi- 
mony. Purthermore,  the  plaintiff  without 
objection  In  rebuttal,  after  his  offer  to  make 
profert  of  bis  Injuries,  proceeded  to  and  did 
fully  explain  to  the  Jury  that  he  had  two 
ruptures,  and  would,  If  he  were  permitted 
to,  then  and  there  exhibit  both  of  them  to 
the  Jury.  Besides,  the  defendant  had  offer- 
ed no  testimony  disputing  the  injuries  which 
the  plaintiff  claimed  he  bad  sustained.  Un- 
der the  drciunstances  shown  by  the  record, 
if  the  oourt  had  ruled  upon  the  plaintiff's 
offer  and  rejected  it,  as  claimed  by  appel- 
lant, it  would  not  have  abused  Its  discre- 
tion, and  no  orror  would  have  been  commit- 
ted. Babcoch  v.  Babcock,  4fi  Mo.  243 ;  Bums 
V.  Whelan,  62  Mo.  520;  Fullerton  v.  Fordyce, 
144  Mo.  619,  44  S.  W.  1053;  Feary  v.  Met- 
ropolitan St  By.  Co.,  162  Mo.  75,  62  S.  W. 
462;  Seibel,  etc.,  Mfg.  Co.  v.  Manufactur* 
ers'  Ry.  Co.,  230  Mo.  59,  130  S.  W.  288. 

The  Judgment  of  the  circuit  court  ovsfxt  to 
be  afBrmed.    It  is  so  ordered. 

BROWN  and  BAGLAND,  CO.  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
SMAIili,  C,  is  adopted  as  the  opinion  of  the 
court 

BLAIR,  P.  J„  and  BOND  aad  QBAYBS. 
33^  concur. 
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(SnpiwDa  Goort  ot  i^uoati,  tai  Ba»c    May 
16.  1919.) 

1.  HomoiDE  9sb309(S) ->  MAHBLAueHTim  nr 

FOUMH     DEOSBB— EFIDEH0I>-<lNaT817aEIOR. 

Where  defendant  obtained  deceased's  prom- 
ise to  desist  from  clandestine  attentions  to  de- 
fendant's -wife,  and  on  tlie  following  day  ob- 
served his  wife  speaking  to  deceased,  and  went 
deliberately  toward  them  and  began  to  upbraid 
deceased,  who  attempted  to  assanit  him,  and 
then  immediately  shot  deceased  and  walked 
away,  the  failare  to  Instruct  for  manslaughter 
in  the  fonrth  d<'gre«  was  not  error,  in  view  of 
Rev.  St.  190e,  §  446S,  defining  that  degree. 

2.  HoinoiDE  4=»43  —  PBoroaaTion  —  Man* 

A  State  of  facts  which  is  calcniated  to  ei^ 
cite  the  passions  beyond  control,  and,  in  the 
mind  of  the  average  just  and  reasonable  man, 
stir  np  resentment  likely  to  cause  violence  and 
danger  to  life,  which  would  naturally  tend  to 
disturb  and  obscure  the  reason  and  lead  to  ac- 
tion from  passion  rather  than  judgments,  is  a 
reasonable  provocation  adequate  to  rednce  the 
offense  from  murder  to  manslaughter. 

3.  Homicide  «a3>146  -r-  Deadlt  Weapon  — 
Pbbsdmptiok. 

That  a  weapon  Is  deadly  may  b«  inferred 
from  the  fact  titat  it  prodnees  death,  although 
there  ia  no  evidence  of  its  quality  or  dimen- 
sions. 

4.  HoMiciDS  ^»14G^Haucb— TJbs  or  Okap- 
I.T  Weapoh. 

The  ordinary  result  of  the  use  of  a  -dead- 
ly weapon  raises  a  presumption  of  malice  and 
shifts  the  burden  of  proof  to  repel  the  presump- 
tion to  the  accused,  unless  the  evidence  proving 
the  killing  shows  ite  absence. 

6.  HoMioiDS  ««»300(3)— Desbbb— Iirsisno- 
noir. 
Where  all  the  attendant  facts  show  a  high- 
er grade  of  homicide  or  unqualified  self-defense, 
an  instruction  on  manslaughter  is  the  fourth 
degree  need  not  be  given. 

6.  HouioiDE  $=)42,  146  —  PBOTOoATioif  — 
Malice— Fresukftion. 

The  reasonable  provooatlon  adequate  to  re- 
duce the  offense  from  murder  to  manslaughter 
does  not  exclude  malice,  but  only  removes  tbe 
presumption  thereof  which  the  law  raises  with- 
out proof,  so  that,  if  a  defendant  deliberately 
intended  to  kill  deceased,  the  provocation  must 
be  disregarded,  unless  it  has  been  shown  that 
■uch  purpose  was  abandoned  before  the  kiUing, 

7.  HoiaoiDE  e=>14B  —  Maucx  —  Pbesump- 
noN. 

Where  a  reasonable  provocation  adequate 
to  reduce  the  offense  from  murder  to  man- 
slaughter intervenes  between  the  manifestation 
of  malice  and  the  killing,  the  presumption  is 
that  the  crime  found  its  moving  impulse  in 
malice,  and  not  in  the  passion  produced  hy  the 
provocation. 


STSWABT  863 

8.W.) 

8.  HoidoioB    4;s>S25— APFBAXr— MoTioir   tok 

New  Triai— Suffioiehot. 
Alleged  error  in  an  inatmction  aa  to  one  in- 
viting a  combat  and  aa  to  what  would  consti- 
tute a  right  of  self-defense,  attesapted  to  be  re- 
served by  a  general  allegation  in  the  motion 
for  a  new  trial  "that  the  court  gave  illegal 
and  improper  inatrdctions,"  is  not  such  a  pres- 
ervation of  the  error  as  to  entitle  it  to  a  con- 
sideration on  appeal.  (Per  Williams,  Faris,  and 
Walker,  33.) 

9.  BoinciDs    ®i9l%~- JuaTtnoATioN  — IN- 

8TBU0II0H. 

All  lastruotion  in  a  homicide  case  that, 
even  if  deceased  hsd  been  paying  improper  at- 
tentions to  defendant's  wife,  that  fact  would  af- 
ford no  excuse  er  juRtification  for  the  killing 
of  the  deceased,  was  correct. 

10.  CuuiNAi.  Law  «=s»811(4)— Instbuotion— 
SlNOUNO  Ottt  Bvidence. 

An  instruction  that,  even  if  deceased  had 
been  paying  Improper  attentions  to  defendant's 
wife,  that  fact  would  afford  no  excuse  or  justi- 
fication to  defendant  for  killing  deceased,  was 
not  objectl<mable  as  singling  out  and  giving  im- 
proper prominence  to  the  testimony  referred 
to,  where  the  testimony  thereon  had  been 
brought  out  principally  by  defendant 

11.  Criminal  IjAw  «=3755%,  750(1)  —  IN- 
sptQOnoN— Pbjcsukption  ob  Initoiunoe. 

The  trial  court  cannot  properly  comment  on 
the  evid»ice  or  tell  the  jury  what  presumption 
or  conclusion  should  be  drawn  fpoai  any  par- 
ticular fact,  but  to  aid  jury  in  readiing  a  cor- 
rect conclusion  it  may  direct  their  attention 
to  particnlar  facts  in  evidence. 

12.  HomciDE  <8=»166(8)— Evidemcb— MoTiTx 
— Cbiminal  RsLATioir  With  DEFsnoAirr'a 
Wdw. 

In  prosecution  for  homicide  committed  aft- 
er defendant  had  obtained  deceased's  prom- 
ise to  stop  improper  attentions  to  defendant's 
wife  and  when  he  had  again  found  deceased 
speaking  to  her,  testimony  that  deceased  had 
visited  defendant's  wife  in  defendant's  ab- 
sence from  home  to  show  motive,  reason,  and 
animus  as  affording  a  mitigating  ciroamatance 
was  properly  excluded,  whwe  the  criminal  re- 
lation, if  any,  waa  paat,  and  waa  known  to  d»> 
fendant  several  days  b^re  homicide. 

13.  Homicide  «=»181— Criminal  Relation— 
Admibsibilitt— Passion. 

Evidence  of  an  adulterous  relation  of  de- 
ceased with  defendant's  wife  is  only  admissible 
when  the  discovery  thereof  by  defendant  is  so 
near  the  homicide  as  to  afford  no  time  for  the 
passion  thus  inflamed  to  cool. 

14.  Homicide  «=>325— Dtino  Dbolabations 
—Objections. 

Admission  of  dying  declarations  are  subject 
to  the  same  regulations  applicable  to  other  tea- 
timony,  and  if  the  appellate  court  finds  that  ob- 
jections thereto  have  not  been  properly  made 
or  preserved  so  as  to  present  a  proper  record 
thereof,  they  will  not  be  entitled  to  conaidcr- 
Btion.    (Per  Williams,  Faris,  and  Walker,  33.) 
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■18.  HouioiDE  4=»204— Dthto  Dkoi.akatioit8 
— Sensb  or  Impcndino  Death— Timk  In- 

TKSTKNIRe  BEVOBX  DeATH. 

Where  deceased  on  December  27th,  In  re- 
sponse to  his  brother's  qnestion  as  to  whether 
be  would  have  a  dying  statement  taken,  said 
that  he  had  to  die,  and  died  on  December  29tb, 
it  was  admissible  as  a  dying  declaration.  (Per 
Williams,  E'aris.  and  Walker,  JJ.) 

,16.  HoiaciDE  €=3325— Appeal— Motion  roB 
New  TKtAir-ScopE. 
A  motion  for  a  new  trial  alleging  error  In 
admitting  a  dying  declaration  of  the  deceased 
and  la  thereby  permitting  improper  and  illegal 
evidence  to  go  to  jnry,  although  general  in  its 
terms,  must  be  limited  to  the  specific  objections 
made  in  the  record  itself.  (Per  Williams,  Faris, 
and  Walker,  JJ.) 

17.  C^iifiNAi.  Law  4=>70&— State's  Reply 
TO  Defendant's  Ofenino  Statement. 
In  trial  for  murder,  where  the  state  made 
an  opening  statement  to  Jury,  as  required  by 
Rev.  St  1909,  {  5231,  and  defendant  then  made 
a  statement  of  facts,  it  was  reversible  »ror  to 
permit  prosecuting  attorney  to  make  a  reply 
statement  defending  character  of  deceased  and 
showing  that  he  bad  not  of  his  own  motion  in- 
vaded plaintiff's  home,  and  that  after  be  was 
shot  be  could  not  advance  toward  defendant. 
as  alleged. 

Walker,  J.,  dissenting  from  paragraph  6  of 
opinion. 

Appeal  from  Circuit  Oonrt,  Pike  County; 
Edgar  B.  Woolfolk,  Judge. 

Robert  Stewart  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Re- 
versed and  remanded. 

Pearson  &  Pearson,  of  Louisiana,  Mo.,  for 
appellant. 

Frank  W.  McAllister,  Atty.  Oen.,  and  Hen- 
ry B.  Hunt  and  Clarence  P.  Le  Mire,  Asst. 
Attys.  Gen.,  for  the  State. 

WILLIAMS,  J.  An  opinion  was  originally 
prepared  in  this  case  by  WALKER,  J.  All 
of  that  opinion  was  concurred  In  by  the  court, 
with  the  exception  of  one  paragraph  thereof 
dealing  with  the  question  of  the  right  of  the 
prosecuting  attorney  to  make  a  reply  state- 
ment of  facts  to  the  Jury  at  the  beginning  of 
the  trial.  It  being  therefore  entirely  unneces- 
sary to  redraft  that  portion  of  the  opinion  and 
the  statement  upon  which  all  are  agreed,  we 
will  adopt  that  portion  of  the  original  opin- 
ion in  this  opinion.  The  portion  thus  adopt- 
ed is  as  follows: 

"Appellant  was  charged  by  information  in  the 
circuit  court  of  Pike  county  with  murder  in  the 
first  degree.  Upon  a  trial,  he  was  convicted  of 
murder  in  the  second  degree,  and  his  punishment 
assessed  at  10  years  in  the  penitentiary.  From 
this  judgment  he  appeals. 

"Walter  Allison,  the  deceased,  and  the  ap- 
pellant were  farmers  living  in  the  same  neigh- 
borhood in  Pike  county.     Allison  was  a  single 


man,  and  the  appellant  was  married,  having  a 
wife  and  chlld^n.  For  several  'month*  prior 
to  the  kilUng,  deceased  had  been  clandestinely 
meeting  appellant's  wife.  Appellant,  upon  be> 
ing  informed  of  this  fact,  on  die  day  preceding 
the  killing,  requested  the  deceased  to  desist  in 
Ilia  attentions  to  his  wife.  This  the  deceased 
promised  to  do.  On  December  23,  1916,  de- 
ceased, in  company  with  Arvie  Allison,  his 
nephew,  went  to  some  mail  boxes  on  a  highway 
in  the  neighborhood,  one  of  which  l>elonged 
to  the  deceased  and  another  to  the  appellant. 
They  found  the  wife  and  daughter  of  the  ap- 
pellant at  the  mail  boxes  waiting  for  the  ar- 
rival of  the  carrier.  The  testimony  of  the  state 
is  that  upon  their  arrival  they  were  greeted  by 
the  two  women;  the  wife  saying  that  she  was 
not  supposed  to  speak  to  them.  Looking  across 
an  adjoining  field,  she  saw  her  hnsbsnd  coming 
rapidly  towards  tliem,  and  said,  'Here  comes 
Bob ;  there  is  going  to  be  some  trouble.' 
Beaching  the  scene  of  the  killing,  he  spoke 
roughly  to  the  deceased.  Just  at  this  Junc- 
ture, (jie  deceased  reached  down  to  pick  up  his 
gloves,  when  the  appellant,  with  an  oath,  be- 
gan shooting  at  him.  At  the  first  shot,  which 
took  effect,  the  deceased  attempted  to  straighten 
up,  but  at  the  second  he  fell,  saying,  "Bob,  yon 
have  killed  me.'  Appellant,  at  this  juncture, 
turned  and  walked  away,  accompanied  by  his 
wife  and  daughter.  The  nephew  of  the  de- 
ceased, assisted  by  others,  conveyed  the  latter, 
who  was  not  then  dead,  to  his  home,  where  he 
died. 

"For  the  defendant  a  witness  named  Lohse 
testified  that  from  his  home,  1(X>  feet  or  more 
from  the  mail  boxes,  be  saw  the  killing;  that 
the  deceased,  when  the  appellant  approached, 
had  his  left  hand  turned  back,  as  though  about 
to  throw  something.  At  this  juncture  appel- 
lant fired  the  first  shot;  that  the  attitude  of  the 
appellant  had  not  changed  when  the  second  shot 
was  fired ;  that  the  pistol  with  which  the  shoot- 
ing was  done  belonged  to  this  witness,  and  im- 
mediately after  the  killing  he  went  down  and 
got  it  from  the  appellant,  went  to  his  house. 
and  telephoned  for  help,  and  returned  a  few 
minutes  later  to  where  the  deceased  was  lying 
in  the  road  and  assisted  in  conveying  him  to 
his  home;  that  on  one  occasion  prior  to  the 
shooting  he  had  discussed  with  the  appellant  the 
intimacy  of  the  latter's  wife  and  the  deceased. 

"The  fifteen  year  old  daughter  of  the  appel- 
lant stated  that,  when  her  father  came  up  and 
asked  the  deceased  why  he  had  not  complied 
with  his  promise,  the  latter  picked  up  a  stone 
to  throw  it,  saying,  with  an  oath,  *I  will  smash 
your  brains  out' 

"The  appellant's  testimony  material  to  the 
matters  at  issue  is  substantially  as  follows: 
Upon  seeing  the  deceased  and  his  nephew  leave 
the  former's  home  and  go  down  to  the  mail  box- 
es, he  went  to  his  house,  put  a  pistol  in  his 
pocket,  and  went  across  the  field  to  the  mail 
boxes.  Approaching  them,  be  said  to  the  de- 
ceased, 'What  did  you  promise  me  abont  my 
family  yesterday?'  That  the  deceased  replied 
with  an  oath,  'I  will  smash  your  brains  out.' 
and  picked  np  a  stone  lying  in  the  road.  In 
the  meantime  the  appellant  drew  his  pistol, 
and,  before  deceased  conld  throw  the  stone,  he 
shot  him.    At  the  first  shot  the  deceased  threw 
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the  atone  on  tbe  ground,  and  It  rolled  almost 
to  the  appellanfa  feet.  That  the  deceased  then 
reached  his  hand  towards  his  hip  pocket,  when 
the  appellant  fired  the  second  shot,  and  deceased 
fell  to  the  ground.  They  were  some  10  or  12 
feet  apart  when  the  shots  were  fired.  That  ap- 
pellant then  climbed  over  the  fence,  and,  with 
his  wife  and  daughter,  went  down  the  road  to 
the  home  of  an  uncle.  The  next  morning  he 
went  back,  and  got  the  stone  which  he  states 
deceased  had  tried  to  throw  at  him;  and  it  was 
introduced  in  evidence  as  being  the  one  in 
question. 

"The  instructiona  as  to  the  grade  of  the  crime 
were  limited  to  murder  in  the  first  and  secvmd 
degrees  and  self-defense. 

[1-7]  "I.  Error  is  aasigned  in  the  failure  of 
the  trial  court  to  give  an  instruction  for  man- 
slaughter in  tlie  fourth  degree.  The  testimony, 
if  this  contention  is  sustained,  must  bring  the 
case  within  the  purview  of  section  4468,  Bev. 
St.  1909,  which,  so  far  as  pertains  to  the  case 
at  bar,  provides  that  every  killing  of  a  human 
being  I}y  the  act,  procurement,  or  culpable  neg- 
ligence of  anotiier,  which  would  be  manslaugh- 
ter at  the  common  law,  and  which  is  not  other- 
wise defined  to  be  manslaughter  in  some  other 
degree,  shall  be  deemed  manslaughter  in  the 
fourth  degree. 

"Voluntary  manslaughter  at  the  common  law 
is  the  unavoidable  killing  of  another  without 
malice  or  upon  a  sudden  quarrel,  or  in  a  heat 
of  passion.    Hale's  P.  C.  449;  1  Bl.  Com.  191. 

"Where  the  killing  is  intentional,  as  contem- 
plated by  the  statute  cited,  manslaughter  in 
the  fourth  degree,  under  our  rulings,  is  defined 
to  be  the  killing  of  a  human  being  in  a  heat  of 
passion  on  reasonable  provocation,  without  mal- 
ice or  premeditation,  and  under  such  circum- 
stances as  will  not  render  the  offense  justifiable 
or  excusable.  State  v.  Sebastian,  215  Mo.  loc. 
cit  80,  114  S.  W.  522,  and  cases. 

"It  is  elemental  that  in  the  giving  of  instruc- 
tiona in  cases  of  homicide  it  is  the  doty  of  .the 
trial  court  to  declare  the  law  upon  all  grades  of 
the  crime  to  which  the  testimony  is  applicable. 
If,  therefore,  substantial  evidence  has  been  ad- 
duced in  this  case,  although  It  may  consist  of 
the  defendant's  testimony  alone,  showing  a  state 
.of  facts  which,  if  true,  would  reduce  the  grade 
of  the  crime,  it  was  the  duty  of  the  court  to  in- 
struct the  jury  upon  the  grade  thus  shown. 
State  T.  Heath,  221  Mo.  loc.  cit  681,  121  S. 
W.  149. 

"The  testimony  to  support  the  appdlant'a 
contention  as  to  his  right  to  the  instruction 
for  manslanghter  in  the  fourth  degree  is  that 
the  deceased,  with  an  opprobrious  oath,  aaid 
he  would  smash  appellant's  brains  out,  and, 
picking  up  a  stone,  attempted  to  throw  it  at 
appellant,  whereupon  the  latter  drew  a  pistol 
and  shot  the  deceased  through  one  of  hia  legs, 
who  fell  to  the  ground,  letting  the  stone  drop  at 
appellant's  feet.  Appellant  followed  this  up 
with  another  shot,  inflicting  the  wound  from 
which  death  resulted.  Whatever  may  be  the 
variant  facts  under  which  instructions  for  man- 
slaughter have  been  given  in  the  different  cas- 
es, it  must  appear,  to  authorize  same,  that 
there  was  reasonable  provocation  for  the  act 
of  the  accused. 

"As  to  what  constitutes  reasonable  provoca- 
tion adequate  to  reduce  the  oftense  from  mur- 
der to  manslaughter  is  defined  in  State  v.  Cou- 


[  ley,  266  Mo.  186, 164  S.  W.  193,  as  anch  a  atate 
of  facts  as  is  calculated  to  ezdte  the  paaaions 
beyond  control,  and,  in  the  mind  of  the  average 
just  and  reasonable  man,  stir  up  resentment 
likely  to  cause  violence  and  danger  to  life,  and 
such  as  would  naturally  tend  to  disturb  and 
obscure  the  reason  and  lead  to  action  from  pas- 
sion rather  than  judgment.  This  probably  is 
as  general  a  definition  as  can  be  well  given. 
One  of  the  essentials  of  such  provocation  is 
evidence  of  personal  violence  on  the  part  of  the 
deceased  towards  the  defendant.  Reasoning 
from  analogous  cases,  while  not  wholly  satis- 
factory, will  enable  a  conclusion  to  be  formed 
as  to  whether  this  essential  is  present  in  the 
case  at  bar  to  such  an  extent  as  to  authorize 
the  giving  of  the  instruction  for  manslaughter. 

"We  heM  in  State  v.  Barrett,  240  Mo.  loc. 
cit.  169,  144  S.  W.  485,  where  the  evidence 
showed  that  the  deceased  was  advancing  upon 
the  defendant  with  a  stick  or  club  in  his  hand 
in  a  threatening  manner  at  the  time  the  shots 
were  fired,  that  this  did  not  constitute  such 
an  assault  by  the  deceased  as  amounted  to  per- 
sonal violence. 

"In  State  v.  Sharp,  233  Mo.  loc.  dt  290,  135 
S.  W,  488,  although  there  was  much  conflict 
in  the  testimony,  it  was  shown  that  the  shoot- 
ing commenced,  which  resulted  in  the  killing, 
upon  an  officer  in  citizen's  clothes  drawing  a 
pistol  upon  the  defendant.  In  refusing  the 
instruction  for  manslaughter  in  the  fourUi  de- 
gree, the  court  held  that  there  wa»  no  such 
personal  violence  offered  to  the  defendant  as 
to  constitute  such  reasonable  provocation  as 
would  authorize  an  instruction  for  manslaugh- 
ter in  the  fourth  degree. 

"In  State  v.  McKenzie,  228  Mo.  loc  cit.  396, 
404,  128  S.  W.  948,  the  deceased  rushed  at  the 
accused  with  a  large  butcher  knife;  whereupon 
the  accused  back»l  up  against  a  door,  and, 
failing  to  get  it  open,  drew  a  revolver  and  shot 
the  deceased.  It  was  held  that  these  facts  did 
not  authorize  the  giving  of  an  instruction  for 
manslaughter  in  the  fourth  degree. 

"In  State  v.  Gordon,  191  Mo.  120,  126,  89 
S.  W.  1025v  109  Am.  St.  Rep.  790,  the  de- 
ceased, who  was  a  much  larger  man  than  the 
accused,  caught  the  latter,  and  pressed  him  to 
bis  body  and  began  to  choke  him.  While  in  tiiiv 
position,  the  defendant  pulled  a  knife  oat  of 
his  pocket  and  cut  the  deceased,  in  order  to  lib- 
erate himself.  The  wounds  inflicted  proved 
fatal.  It  was  held  that  these  facts  did  not  re- 
duce the  killing  to  the  grade  of  manslanghter. 

"In  State  v.  GartreU,  171  Mo.  loc.  ciL  520, 
71  S.  W.  1046,  it  was  shown  that  the  deceased, 
after  the  use  of  opprobrious  and  insulting  epi- 
thets, advanced  on  the  accused  with  an  iron 
wrench,  when  the  latter  struck  him  with  the 
pole  of  an  ax  and  killed  him.  These  facts  were 
held  not  to  authorize  the  giving  of  an  instruc- 
tion  for    manslaughter   in    the    fourth   degree. 

"In  State  v.  Sumpter,  153  Mo.  436,  55  S.  W. 
76,  the  accused  testified  that  he  went  into  the 
Geld  where  the  deceased  was  plowing  and  rode 
up  to  him,  when  the  deceased  said,  T)idu't  I 
tell  you  I  was  going  to  kUl  you?'  that  the  de- 
ceased thereupon  stopped  hia  team,  wrapped  his 
lines  around  the  plow  handles,  and  started  to- 
wards the  defendant  with  an  ax,  who  shot  him. 
The  court  held  that  an  iustruotion  for  man- 
slaughter in  the  fourth  degree  was  unauthor- 
ized. 
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•In  State  ▼.  Meadows,  156  Mo.  114,  116,  86 
S.  W.  878,  a  number  of  witnesses  testified  that 
the  accused  started  away,  when  the  deceased 
fired  at  him,  and  was  in  the  act  of  firing  a  sec- 
ond time  when  the  accused  turned  and  shot  him. 
The  court  held  that  an  instruction  for  man- 
slaughter in  the  fourth  degree  was  not  appro- 
priate, in  that  the  defendant  was  guilty  of  mur- 
der either  in  the  first  or  second  degree,  or  that 
the  killing  was  done  in  the  necessary  defense  of 
his  person.  Instructions  as  to  the  grade  of 
the  crime  were  given  in  each  of  the  cases  above 
cited  as  in  the  Meadows  Case.  Upon  this  the- 
ory the  trial  court  declared  the  law  in  the 
case  at  bar.  The  other  attendant  facts  which 
must  be  considered  as  a  part  of,  and  hence 
explanatory  of,  the  killing,  lend  support  to  the 
correatness  of  this  conclusion. 

"Bad  blood  existed  between  the  parties,  at 
least  on  the  part  of  appellant  against  the  de- 
ceased, immediately  preceding  the  killing. 

"Other  than  the  sight  of  the  deceased  at  the 
maH  boxes  with  appellant's  wife  and  daughter, 
there  existed  no  cause  for  that  heat  of  passion 
suddenly  arouised  on  the  part  of  appellant  which 
is  a  precedent  condition  to  that  reasonable  prov- 
ocation necessary  to  the  existence  of  man- 
slaughter in  the  fourth  degree.  On  the  contra- 
ry, the  appellant,  with  that  calculation  charac- 
teristic of  a  more  serious  grade  of  homicide, 
went  deliberately  to  the  scene  of  the  crime  and 
began  to  upbraid  the  deceased,  and  the  latter 
attempted  the  assault,  to  the  testimony  of  which 
we  give  credence  for  no  other  reason  than  that 
appellant  may  have  whatever  benefit  may  arise 
from  same  in  the  giving  of  instructions.  There 
is  here  no  evidence  of  that  sudden  combat  nec- 
essary to  aronse  the  passions  of  the  appellant 
to  the  realm  of  reasonable  provocation.  In 
its  stead,  we  find  him  deliberately  arming  him- 
self for  a  deadly  encounter,  seeking  the  pres- 
ence of  his  victim,  and,  as  the  evidence  justi- 
fies US  In  saying,  baiting  the  latter  with  words, 
that  some  act  of  his  may  at  least  afEord  super- 
ficial excuse  for  the  use  of  the  weapon  con- 
veniently at  hand.  The  procuring  of  the  weap- 
on by  the  accused  gives  ground  for  the  presump- 
tion that  it  was  in  preparation  for  the  com- 
mission of  the  crime  (State  v.  Sharp,  233  Mo. 
268, 136  S.  W.  488).  These  facts  afford  no  proof 
of  the  presence  of  any  element  sufficient  to  an- 
thorize  the  giving  of  the  instruction  asked.  Fur- 
thermore, the  appellant's  conduct  immediately 
preceding  the  killing  is  clearly  Indicative  of  such 
a  malign  condition  of  mind  as  to  preclude  the 
giving  of  the  instruction.  There  is  no  controver- 
sy as  to  the  fact  that  the  pistol  used  was  a  deadly 
weapon.  That  a  weapon  is  deadly  may  be  in- 
ferred from  the  fact  that  it  produces  death, 
although  there  is  no  evidence  of  its  quality  or 
dimensions.  State  v.  Bowles,  146  Mo.  6,  47  S. 
W.  882,  69  Am.  St  Rep.  598.  The  ordinary 
result  of  the  use  of  such  a  weapon  raises  a 
presumption  of  malice  and  shifts  the  burden 
of  proof  to  repel  the  inference  of  same  to  the 
accused,  unless  the  evidence  proving  the  killing 
shows  its  absence.  There  was  no  evidence  of 
this  character  (State  v.  Bauerle,  145  Mo.  1, 
46  S.  W.  609;  State  v.  Evans,  124  Mo.  411, 
28  S.  W.  8 ;  State  ▼.  McKinzie,  102  Mo.  620, 
16  8.  W.  149;  State  v.  Fairlamb,  121  Mo.  187, 
26  S.  W.  895;  State  v.  Elliot,  98  Mo.  150,  11 
S.  W.  566;  State  v.  Crawfofti,  116  Mo.  620, 
22  S.  W.  871. 


"Actuated  b]r  malice  !n  amdng  Mmself  with 
the  pistol,  his  immediate  subsequent  acts  jus- 
tify the  presumption  of  the  continuance  of  this 
state  of  mind.  Oompton  v.  State,  110  Ala.  24, 
20  South.  119;  Holland  v.  State,  12  Fla.  117; 
State  V.  Johnson,  23  N.  C.  854,  85  Am.  Dec 
^42.  In  the  presence  of  malice,  there  is  no 
room  for  manslaughter.  People  v.  Brogetto, 
99  Mich.  336,  58  N.  W.  328;  Jackson  v.  State, 
74  Ala.  28;  People  v.  Waysman,  1  Cal.  App. 
246,  81  Pac.  1087;  State  v.  TiUy,  25  N.  C. 
424;  State  ▼.  Johnson,  23  N.  C.  354,  35  Am. 
Dec.  742. 

"The  cases,  therefore,  of  which  that  of  Heath, 
supra,  is  a  type,  however  definitely  they  may 
announce  the  doctrine  that,  upon  the  testi- 
mony of  a  defendant  alone,  an  instruction  for 
manslaughter  is  authorized,  do  not  mean  that, 
where  aD  the  attendant  facta  show  a  higher 
grade  of  homicide  or  unqualified  self-defense, 
an  instruction  shall  be  given  as  is  here  insisted 
upon.  State  v.  Myers,  221  Mo.  598,  121  S.  W. 
131;  State  v.  Barker,  216  Mo.  532,  115  S.  W. 
1102.  In  this  connection  it  may  be  appropri- 
ately stated  that  even  in  the  presence  of  that 
provocation  claimed  to  have  existed  at  the 
time  of  the  killing  this  does  not  disprove  mal- 
ice. It  only  removes  the  presumption  of  same 
which  the  law  raises  without  proof.  If,  there- 
fore, a  deliberate  purpose  on  the  part  of  appel- 
lant to  kill  the  deceased  has  been  shown  by  his 
immediate  antecedent  acts,  the  provocation  in- 
sisted upon  as  existing  at  the  time  of  the  fatal 
shot  must  be  disregarded  unless  it  has  been 
shown  that  this  purpose  was  abandoned  before 
the  killing.  There  was  no  such  showing.  The 
reason  for  the  rule  thus  stated  is  that,  where 
provocation  Intervenes  between  the  manifesta- 
tion of  malice  and  the  killing,  the  prcsumptioD 
is  that  the  crime  found  its  moving  impulse  in 
malice,  and  not  in  the  passion  produced  by  the 
provocation.  Beg.  v.  Kirkham,  8  Car.  &  P. 
115;  State  t.  Johnson,  23  N.  G.  354,  85  Am. 
Dec.  742 ;  State  v.  Ta-cha-^ia-tah,  64  N.  a  618. 

[8]  "II.  The  giving  of  an  instruction  in  re< 
gard  to  one  seeking  or  inviting  a  combat,  and 
as  to  what  would  constitute  the  right  of  self- 
defense,  is  complained  of.  This  allied  error 
is  attempted  to  be  preserved  by  a  general  al- 
legation in  the  motion  for  a  new  trial  'that  the 
court  gave  illegal  and  improper  instrnctionB.' 
This,  as  w«  have  repeatedly  held,  is  not  such 
a  preservation  of  the  error  as  to  entitle  it  to 
our  consideration.  State  v.  Orofton,  271  Mo. 
loc.  cit.  614,  197  S.  W.  186;  State  v.  Pfeifer, 
267  Mo.  loc.  cit.  28,  183  S.  W.  337. 

[9-11]  "III.  Error  is  assigned  in  the  giving 
of  the  following  instruction:  'The  court  in- 
stmcts  the  jury  that,  even  though  yon  may  find 
and  believe  from  the  evidence  in  the  cause  that 
deceased,  Walter  Allison,  had  been  paying  de- 
fendant's wife  improper  attentions,  still  such 
facts.  If  true,  would  afford  no  excuse  or  Jna- 
titicetion  for  defendant  shooting  and  killing  the 
deceased,  Walter  Allison.' 

'7he  reason  orged  in  support  of  this  con- 
tention, in  the  language  of  appellant's  connsel, 
is  tiiat  the  instruction  complained  of  improperly 
singled  out  the  evidence  or  the  lack  of  evidence 
of  the  undue  intimacy  between  the  deceased 
and  defiendanf 8  wife,  end  andnly  and  Improper- 
ly brought  this  evidence  of  fact  or  the  lack 
of  it  to  the  attention  of  the  jwes  by  givins  aaid 
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instruction,  and  in  particular  referrinji  to  thia 
cridence  to  the  prejudice  of  the  defendant.' 

"The  language  of  thj  instruction  does  not 
sustain  what  ia  evidently  meant  hj  this  con- 
tention, Tiz.  that  the  trial  eonrt  erred  in  sing- 
ling oat  or  giving  improper  prominence  to  the 
testimony  referred  to.  .  WMIe  it  ia  true  that  a 
trial  court  cannot  properly  comment  on  the  ev- 
idence or  tell  the  jury  what  presumption  or 
conclusion  should  be  drawn  from  any  partic- 
ular fact,  it  may,  to  aid  the  jury  in  reaching  a 
correct  conclusion,  direct  tiieir  attention  to 
particular  facts  in  evidence.  This  was  all  that 
was  done  in  this  instance.  There  was  evidence 
brought  out,  principally  by  appellant,  of  the 
ezisluence  of  the  alleged  relation.  The  instruc- 
tion correctly  stated  the  law  in  regard  to  the 
same  as  constituting,  under  the  facts,  no  de- 
fense to  the  crime.  State  v.  Privitt,  175  Mo.  loc. 
cit.  207,  76  S.  W.  457.  Unless  it  bad  been 
given  the  jury  would  have  been  left  without  a 
guide  in  this  respect,  .  The  instruction  was 
therefore  permissible  as  constituting  a  proper 
direction  to  the  jury.  S^rthermore,  the  instrue- 
tion  doe*  not  aasnme  the  ezistenoe  of  the  fact 
of  which  complaint  is  made,  but,  being  drawn 
hypothetically,  leavas  the  determination  of  the 
same  to  the  jury  to  say  whether  or  not  it  ex- 
isted. As  to  its  form,  therefore,  the  instruc- 
tion is  not  subject  to  criticism,  and  the  appel- 
lant has,  in  this  regard,  no  ground  of  complaint 

[12,  13]  "IV.  There  waa  no  error  in  exclud- 
ing testimony  to  show  that  deoeaaed  bad  visited 
the  wife  of  appellant  in  the  latter's  absence 
from  home.  The  evident  purpose  of  this  testi- 
mony was  to  cast  the  shadow  of  an  adulterous 
relation  having  existed  between  the  deceased 
and  the  apfiellant's  wife,  as  affording  a  mitigat- 
ing circumstance  in  the  commission  of  the  crime. 

"Evidence  of  an  adulterous  relation,  in  a 
case  of  the  character  of  that  at  bar,  is  only 
admissible  when  the  discovery  of  the  same  hy 
the  aggrieved  spouse  is  so  near  the  homicida 
as  to  afford  no  time  for  the  passions  thus  in- 
flamed to  cool.  State  v.  Privitt,  175  Mo.  207, 
75  S.  W.  467;  Stole  v.  Fraace,  76  Mo.  loc.  du 
685;  Biggs  v.  State,  29  Ga.  726,  76  Am.  Dec. 
630. 

"The  adulterous  relation,  if  it  existed,  was  in 
the  past,  and  appellant  had  knowledge  of  it  at 
,  least  several  days  before  the  homicide.  Bis 
motive,  therefore,  whatever  it  may  have  been, 
in  going  to  the  mail  boxes,  could  afford  no  de- 
fense to  his  crime.  Consequently  the  daim  that 
the  evidence  was  competent  for  the  purpose 
of  showing  motive,  reason,  and  animus  is  with- 
out merit  Under  the  facts  in  State  v.  Gru- 
gin,  147  Mo.  loc  cit  48,  47  S.  W.  1058,  42  L. 
B.  A.  774,  71  Am.  St  Rep.  553,  cited  by  ap- 
pellant, it  is  not  an  authority  for  the  conten- 
tion here  made,  and  we  overrule  the  conten- 
tion. 

[14-16]  "V.  It  is  insisted  that  error  waa  com- 
mitted in  the  admission  in  evidence  of  the  dying 
declaration,  which  had  been  written  out  at  the 
dictation  of  the  deceased  and  signed  by  him. 

"Dying  declarations  are  but  a  form  of  hearsay 
evidence.  Our  review  of  same  is  consequently 
subject  to  the  same  regulations  applicable  to 
other  testimony  concerning  which  the  rulings  of 
the  trial  court  are  assailed.  If,  therefore,  we 
find  that  the  objections  to  the  declarotion  have 
BOt  been  properly  made  or  preserved,  io  as  to 


present  a  live  record  of  same,  they  will  not  be 
entitled  to  our  consideration. 

"Preliminary  thereto,  it  ia  not  inappropriate 
to  say  that  there  is  no  merit  in  the  objection  to 
the  declaration  that  it  was  not  made  in  articulo 
mortis,  with  a  full  realisation  on  the  part  of 
deolarant  of  his  impending  dissolution.  This  is 
the  testimony  of  the  latter's  brother  in  that 
regard:  'Well,  I  just  went  to  him.  I  was  sit- 
ting on  the  bed,  and  I  went  up  to  him  and 
asked  him,  I  said,  "Walter  what  do  you  think 
about  having  a  dying  statement  taken?"  and  he 
said,  "Do  as  you  please;  I  have  got  to  die;" 
and  I  told  Mr.  Hawkins  to  go  ahead  and  take 
his  statement,  and  that  was  all  that  was  said.' 

"Declarant's  statement  as  to  his  realization 
of  his  condition  was  made  on  December  27th. 
On  the  2dtb  he  died.  No  qualifying  facts  or 
modifying  statements  lessen  the  cogency  of  this 
statement  Its  probative  force  is  sufficient  to 
authorize  the  admission  of  the  declaration  on 
the  ground  that  the  deceased  realized  that  death 
was  impending.  State  v.  Thomas,  ISO  S.  W. 
88S;  State  v.  Lewis,  264  Mo.  420,  175  S.  W. 
60 ;  State  v.  Vest,  254  Mo.  458,  162  S.  W.  615 ; 
State  V.  Knlcy,  245  Mo.  465,  150  S.  W.  1051; 
State  V.  Dipley,  242  Mo.  461,  147  S.  W.  111. 

"That  the  extent  of  the  appellant's  objections 
to  the  admission  of  the  declaration  may  be 
clearly  shown,  we  set  them  out  in  full:  'Mr. 
Bas  Pearson  (counsel  for  appellant);  Well,  we 
objeot  Sufficient  showing  has  not  been  made 
to  render  it  [the  declaration]  competent  Sever- 
al of  the  essentials  necessary  to  render  such  a 
statement  competent  have  not  been  shown.' 

"After  a  statement  by  the  court  on  its  own 
sootion  that  it  would  exclude  from  the  jury  cer- 
tain matter  in  the  declaration,  and  admit  same 
as  modified,  counsel  for  appellant  further  ob- 
jected as  follows:  'Mr.  Ras Pearson:  We  object 
to  the  declaration  because  a  sufficient  showing 
bas  not  been  made,  and  particularly  they  haven't 
shown  that  the  deceased,  Walter  Alliaon,  was  in 
a  condition  that  his  mind  was  such  to  compre- 
hend what  he  was  doing  at  the  time,  that  he 
realized  what  he  waa  doing,  and  that  he  had 
mentality  enough  to  comprehend  what  he  waa  do- 
ing, and  that  the  mere  statement  of  the  witness 
doesn't  show  that  all  hope  was  abandoned  be- 
cause he  went  on  the  operating  table  in  two 
days  afterwards,  and  I  take  it  that  a  doctor 
would  not  have  put  a  man  on  the  table  when 
there  was  no  hope  and  no  prospect  of  doing  any 
good,  or  doing  the  patiept  any  good,  and  we 
can  at  least  indulge  in  the  belief  that  these  doc- 
tors, though  perchance  they  might  save  this 
man's  life  by  taking  him  through  an  operation, 
at  least  in  this  case  we  have  their  acts  and 
deeds  that  by  medical  skill  and  medical  science 
might  prolong  a  life,  and  no  one,  save  and  ex- 
cept the  deceased,  who  says  there  waa  no  ahow 
for  him  to  live.'  After  an  interruption  by  the 
prosecuting  attorney,  counsel  for  appellant  con- 
tinued his  objection  as  follows:  'Mr.  Ras  Pear- 
son: He  goes  on  the  operating  table  the  next 
night  or  two  days  afterwards.  It  still  shows 
they  had  some  hope  of  prolonging  his  life.  He 
doesn't  show  that  the  deceased  at  the  time  he 
made  that  dying  declaration  had  abandoned  all 
hope,  and  that  he  was  going  to  die,  the  essen- 
tials of  which  are  necessary  to  make  that  state- 
ment competent' 

"Upon  the  ruling  of  the  court  that  the  decla- 
ration, as  limited,  would  be  admitted,  counael 
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for  appellant,  continuing  his  objections,  Bald: 
'Mr.  Baa  Pearson:  I  tbink  tbe  proof  is  too 
scant  to  put  a  layman  on  the  witness  stand  and 
make  tbe  declaration.  Now,  tbis  deceased  bad 
two  doctors,  and  they  were  there  dally,  and  if 
there  is  ground  for  a  dying  statement  to  be  offer- 
ed, it  ought  to  be  admitted  with  more  solemnitj*, 
and  this  is  not  the  best  proof;  not  sufficient 
proof,  and  on  that  ground  I  object  and  save  my 
exceptions.'  Whereupon  tbe  declaration  was 
admitted  in  evidence. 

"The  burden  of  appellant's  objections  to  the 
admiasibility  of  tbe  declaration  is  based  on  the 
ground  that  it  was  not  sufficiently  made  to  ap- 
pear that  the  declarant  realized  that  he  was  in 
articulo  mortis.  Neither  from  the  express  terms 
of  these  objections  or  by  reasonable  implication 
can  their  meaning  and  purpose  be  extended  be- 
yond this.  Under  the  well-established  and  often- 
repeated  rule,  therefore,  that  objections  to  mat- 
ters occurring  during  die  trial  should  be  made 
at  the  time  of  tbdr  occurrence,  and  proper  ex- 
ceptions preserved,  we  are  limited  in  the  consid- 
eration of  the  admissibility  of  this  declaration 
to  the  objections  made  thereto.  Certainly,  if 
counsel  for  appellant  had  desired  that  other 
objections  should  be  entertained,  they  would 
have  been  preserved  in  a  manner  to  entitle  them 
to  our  consideration.  That  this  was  not  their 
purpose  is  evident  from  the  motion  for  a  new 
trial,  which  simply  states  'that  the  court  im- 
properly admitted  in  evidence  the  dying  decla- 
ration of  the  deceased,  Walter  Allison,  and 
thereby  permitted  improper  and  illegal  evidence 
to  go  to  the  jury.'  The  meaning  of  this  motion, 
although  general  in  its  terms,  must  be  limited 
to  the  specific  objections  .made  in  the  record 
itself.  Thus  construed,  it  preserves  nothing  for 
our  review  except  that  expressly  authorized  by 
the  record. 

"No  question  is  involved  here  as  to  the  general 
or  specific  nature  of  objections  to  the  introduc- 
tion of  testimony,  because  there  is  no  objection 
interposed  other  than  that  indicated.  A  con- 
sideration, therefore,  of  the  subject-matter  of 
the  declaration  is  precluded,  and  we  overrule 
this  contention." 

[17]  VL  It  is  further  coateuded  by  appel- 
lant that  the  court  erred  in  permitting  the 
prosecuting  attorney  to  make  a  reply  state- 
ment to  the  Jury. 

At  tbe  beginning  of  the  trial  the  state 
made  its  opening  statement  to  the  Jury.  The 
defendant  likewise  made  a  statement  of  the 
case  to  the  Jury.  After  the  defendant's  coun- 
sel had  made  his  statement  of  facts  to  the 
Jury  the -prosecuting  attorney,  over  the  ob- 
jection and  exception  of  the  appellant,  was 
by  the  court  permitted  to  make  the  follow- 
ing reply  statement,  to  wit: 

"In  reply  to  Mr.  Pearson's  statement  with 
reference  to  the  character  that  he  says  he  will 
show  that  Walter  Allison  bore,  I  want  to  say 
there  is  but  one  incident  of  that;  I  think  tbe 
evidence  will  show  you  that  Walter  Allison  was 
not  in  conflict  with  the  state  law,  nor  did  he 
bear  any  such  turbulent  reputation  or  any  such 
aggressiveness  as  Mr.  Pearson  would  have  you 
understand.  We  will  show  you,  gentiemen,  in 
respect  to  the  evidence  that  Mr.  Pearson  says 
he  will  introduce  here  showing  you  that  Walter 


Allison  invaded  the  home  of  this  defendant,  we 
will  show  you  that  this  defendant's  wife  was 
urging  Walter  Allison,  and  that  he  was  not  the 
aggressor  in  that,  if  his  home  was  invaded,  but 
we  will  show  you  by  letters  in  her  own  hand- 
writing that  she  sought  to  have  Walter  Allison 
come  there  and  sought  his  company,  and  we 
expect  to  show  and  prove  to  you,  gentlemen,  by 
the  evidence  in  this  case,  that  in  the  conversa- 
tion Mr.  Pearson  told  you  that  wherein  this  de- 
fendant told  Walter  Allison  he  didn't  want  him 
to  have  anything  more  to  do  with  his  wife 
Walter  ADison  said,  'All  right,  Bob,  I  will  let 
her  alone,  but  I  want  you  to  make  her  let  me 
alone.'  And  we  expect  to  show,  gentlemen, 
following  that,  after  Walter  Allison  was  shot 
in  tbe  leg,  that  he  was  unable  to  move  from 
that  time,  to  move  from  his  tracks,  and  couldn't 
have  made  the  advance  towards  this  defendant 
that  Mr.  Pearson  told  you  that  the  evidence 
would  show  yon.  We  «xi)ect  to  show  yon,  gen- 
tiemen of  the  Jury,  that  there  was  not  a  weapon 
upon  Walter  Allison's  person  at  the  time,  and 
we  expect  to  show  yon  by  evidence  good  and 
strong,  gentiemen  of  the  Jury,  tiiere  was  no  rock 
in  Walter  Allison's  hand ;  upon  the  other  hand, 
there  may  have  been  gloves  that  they  seek  to 
turn  into  a  rock." 


Section  6231,  B.  S.  1909,  makes  It  manda- 
tory upon  the  part  of  the  prosecuting  attor- 
ney to  first  make  a  statement  of  the  case  to 
the  Jury.  No  authority  is  to  be  found  au- 
thorizing the  prosecuting  attorney  to  mnke  a 
statement  In  reply  to  the  statement  which 
the  defendjint  is  permitted  to  make. 

In  the  case  of  State  v.  Kennedy,  177  Mo. 
98  loc.  dt  lie,  117,  76  S.  W.  979.  a  situa- 
tion very  analogous  to  the  one  now  present- 
ed was  discussed,  and  the  above  statute  con- 
strued. In  that  case  it  was  held  that  the 
remarks  made  by  the  prosecuting  attorney 
in  a  reply  stat^nent  were  prejudldal,  and 
that  the  same  constituted  reversible  error. 

We  are  of  the  opinion  that  the  remarks 
of  the  prosecuting  attorney  in  his  reply  state- 
ment in  the  case  at  bar  were  as  prejudicial 
In  their  nature  as  were  the  remarks  which 
were  condemned  in  the  Kennedy  Case,  su-* 
pra,  and  for  the  reason  there  given  the  same 
should  be  held  to  be  reversible  error. 

We  are  not  here  saying  that  every  reply 
statement  of  a  prosecuting  attorney  without 
regard  to  its  contents  and  without  regard  to 
whether  the  statement  made  contained  or  did 
not  contain  matters  prejudicial  to  defend- 
ant's rights  would  constitute  reversible  er- 
ror. The  practice,  however,  sliould  be  om- 
demned  and  not  encouraged. 

What  remarks.  If  any  a  prosecuting  attor- 
ney could  make  in  a  reply  statement  of  the 
case  to  the  Jury  without  committing  reversi- 
ble error  we  are  not  here  called  upon  to  de- 
termine. It  Is  sutficient  for  the  purposes  of 
this  case  to  say  that  the  present  statement 
was  sufficiently  prejudicial  to  cause  a  re- 
versal of  the  case. 

The  Judgment  is  rereraed,  and  the  cause 
is  remanded. 
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PBR  CURIAM.  Tbe  for^;oliig  opMon  is 
ad<9ted  as  the  opioioii  of  court  in  banc 

FARIS,  J.,  concurs. 

BLAIR  and  GRAVEJS,  JJ.,  concur  in  para- 
graphs 1,  3,  4,  6t  and  result 

BOND,  C.  X,  not  sitting. 

WOODSON,  J.,  absent 

WALESR,  J.  (dissenting).  I  do  not  concur 
in  the  conclusion  reached  In  the  majority 
opiitlon  as  to  the  alleged  error  In  permitting 
the  prosecuting  attorney  to  make  a  reply 
statement  to  the  jury,  preliminary  to  tbe 
trial. 

It  appears  from  tbe  record  that  the  prose- 
cuting attorney  stated  to  the  court  that  he 
understood  that  he  would  not  be  permitted 
to  make  a  reply  statement  Upon  associate 
counsel  insisting  that  the  state  should  be  per- 
mitted to  reply  to  t^traneous  matter,  counsel 
for  appellant  stated  his  grounds  of  objection 
thereto.  Subsequently,  upon  a  renewal  of 
the  request  by  the  prosecuting  attorney,  the 
court  permitted  the  reply  statement  to  be 
made,  to  which  timely  objections  wei«  inter- 
posed. 

That  portion  of  the  statute  (section  6231, 
R.  S.  1909)  defining  the  proceduiB  in  regard 
to  the  statement  of  counsel  in  criminal  cases 
preliminary  to  the  introduction  of  testimony, 
is  as  follow^: 

"The  jury  being  impaneled  and  awom,  the 
trial  may  proceed  in  the  following  order:  First, 
the  prosecuting  attorney  mast  state  tbe  ease 
and  ofter  tbe  evidence  in  support  of  the  pros- 
ecution; second,  the  defendant  or  bis  coanael 
may  then  state  bis  defense  and  offer  evidence 
in  support  thereof.    •    •    • » 

The  form  of  tbe  statute,  so  far  as  concerns 
the  course  to  be  pursued  by  the  prosecuting 
attorney,  is  mandatory.  Construed  under 
the  rule  of  "ezpressio  unlus,"  therefore,  his 
right  was  limited  to  an  opening  statement 
That  the  law  contemplates  the  enforcement 
of  tills  limitation  as  a  part  of  the  regular 
order  of  procedure,  there  is  but  little  ques- 
tion, and  a  failure  to  obserre  the  require- 
ment Is  not  to  be  commended.  Howerer,  ap- 
pellant's contention,  to  aCTord  ground  for  re- 
versal of  tbe  Judgmmt,  must  take  deeper 
root  than  is  afforded  by  tbe  form  of  the  stat- 
ute. It  must  not  only,  in  reason  and  in  fur- 
therance of  a  wholesome  administration  of 
tbe  criminal  law,  appear,  on  account  of  the 
court's  ruling,  that  the  appellant  suffered 
some  substantial  injury.  The  prosecuting  at- 
torney's reply  consisted  of  a  statement  of  the 
testimony  he  proposed  to  offer  in  rebuttal  to 
the  evidence  which  it  had  been  stated  would 
be  introduced  by  the  appellant,  a  portion  of 
which  was  in  regard  to  the  relations,  which 
had  been  sustained,  between  the  latter's  wife 
and  tbe  deceased.  While  much  of  the  testi- 
mony proi)Osed  to  be  introduced  by  counsel 


Ml  each  side,  In  regard  to  these  relations, 
was  wholly  irrelevant,  and  was  subsequently 
ezdnded  when  offered,  the  main  portion  of 
tbe  evidence  proposed  to  be  offered  In  the 
reply  statement  consisted  of  material  facts 
which  were  actually  introduced  in  evidence, 
and  were  proper  in  rebuttal.  To  the  intro- 
duction of  same  counsel  for  appellant  does 
not  complain.  He  should  not  be  heard,  there- 
fore, to  complain  of  the  statement  of  its  pro- 
posed introduction.  The  plea,  therefore,  as 
to  the  injury  arising  from  the  reply  state- 
ment is  spedous  rather  than  real.  It  will  be 
found,  upon  an  examination  of  the  facts  in 
the  case  of  State  v.  Kennedy,  177  Mo.  loc  dt 
117,  76  S.  W.  979,  that  the  ruling  there  made 
as  to  the  Impropriety  of  the  reply  statement 
made  by  the  prosecuting  attorney  was  as  to 
the  prejudicial  character  of  same,  and  not  to 
the  fact  that  it  was  unauthorized  by  tbe 
statute.  No  fault  is  to  be  found  with  that 
ruling,  the  reason  of  which  is  in  accord 
with  the  conclusion  we  have  reached  herein, 
and  hence  does  not  support  appellant's  con- 
tention. 

We  are  therefore  of  the  opinion  that  no 
prejudicial  error  was  committed  in  permit- 
ting the  prosecuting  attorney  to  make  a  reply 
statement,  and  that  the  Judgment  of  the  trial 
court  should  be  affirmed. 


RUTLEDGB  et  al.  v.  FIRST  PREJSBYTBRI- 

AN  CHURCH  OF  STOCKTON  et  aL 

(No.  20907.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1919.) 

1.  Dksoeut  and  DisisiBunoN  Q=»6— Stat- 

tTTES— VAUDrrY. 

Rav.  St  1909,  j  332,  governing  tbe  course 
of  descent  and  distribution  of  real  estate,  is  not 
unconstitutional  or  void  as  against  public  pol- 
icy as  allowing  property  to  descend  to  pDi-sons 
not  of  the  blood  of  the  ancestor,  in  prefetence 
to  those  of  his  blood. 

2.  CoNBTrrcTioNAi.   Law    €=338  — VAUonT 
OF  Statutb— Public  Polioy. 

Acts  of  tbe  Legislature  are  not  void  be- 
cause they  violate  public  policy  unless  that  pol- 
icy is  imbedded  in  some  provision  of  the  state 
or  federal  Constitution,  and  tbe  public  policy 
of  tbe  state  on  any  given  subject  is  found  in 
the  provisions  of  the  Constitution  and  acts  of 
the  Legislature  in  harmony  therewith  relating 
to  that  subject 

Appeal  from  Circuit  Court,  Cfedar  County; 
B.  6.  Thurman,  Judge. 

Suit  by  James  G.  Rutledge  and  others 
against  the  First  Presbyterian  Church  of 
Stockton  and  others.  Decree  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 
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Foulke  &  Brown  and  H.  O.  H«nibree,  all  4i( 
Stockton,  for  appellants. 

S.  El  Oabom,  of  Stockton,  and  Mann,  Todd 
&  Mann,  of  Springfield,  for  respondent  First 
Presbyterian  Church  of  Stockton. 

Parka  &  Son,  of  Clinton,  for  respondenta 
Omar  Wasaon  and  Wallace  Waseon. 

SMALIi,  a  I.  This  is  a  salt  to  quiet  title 
commenced  in  the  circuit  court  of  Cedar  co«in- 
ty.  There  is  no  controrersy  about  the  facta 
Both  plaintiffs  and  defendants  claim  through 
Hngh  Boss  and  John  Ross  as  the  o<HmDon 
source  of  title.  Hngh  Ross  owned  the  prop- 
erty in  bis  lifetime.  He  was  married,  but 
never  had  any  childrra.  At  his  death  In  1860 
he  left  surviving  him  tils  wife,  Caroline  Ross, 
and  his  brother,  John  Robs.  By  his  will  he 
devised  a  life  estate  in  the  property  to  his 
wife  and  directed  that  after  her  death  the 
land  should  be  sold  and  the  proceeds  be  "ap- 
plied to  the  erection  of  a  house  of  worship 
in  the  town  of  Stockton,  for  the  use  and  ben- 
efit of  the  Old  School  Presbyterian  Church." 

Caroline  Ross  elected  to  take  the  provisions 
made  by  her  husband's  wllL  She  remained 
in  possession  of  the  property  until  1910,  the 
time  of  her  death.  John  Ross  was  the  sole 
heir  of  his  brother  Hugfb,  and  upon  the  lat- 
ter's  death  inherited  the  property,  subject  to 
the  Ufe  estate  of  Caroline  Ross  and  the  right 
of  the  defendant  church,  created  by  the  will 
of  said  Hugh  Ross.  Prior  to  the  Institution 
of  this  suit  John  Ross  died  intestate.  He 
left  surviving  him  his  widow,  Jane  Ross,  but 
no  children  nor  their  descendants,  and  no 
father,  mother,  brother,  nor  sister  nor  their 
descendants. 

Jane  Ross  subsequently  married  John  Was- 
son,  and  the  defendants  Omar  Wasson  and 
Wallace  Wasson  are  the  chUdren  of  that 
marriage.  Said  defendants  claim  that  their 
mother,  as  the  widow  of  said  John  Ross,  in- 
herited the  property  from  him,  and  that  they 
on  her  death  inherited  it  from  her  and  are  the 
owners  of  it,  subject  to  the  rights  of  the  de- 
fendant Presbyterian  Church  under  the  will 
of  Hugh  Ross,  and  the  decree  in  certain  prior 
litigation  which  was  aiflrmed  by  this  court 
in  the  case  of  Ross  v.  Presbyterian  Ghurcb 
et  aL,  272  Mo.  96, 197  S.  W.  661. 

There  is  no  controversy  between  the  defend- 
ants themselves,  but  they  deny  that  the  plain- 
tiffs have  any  interest  in  the  property.  The 
plaintiffs  were  not  parties  to  said  prior  liti- 
gation, and  it  is  not  claimed  to  affect  their 
rights.  They  claim  to  own  the  property  as 
the  descendants  of  Mrs.  Rutledge,  who  was 
the  sister  of  the  mother,  and  therefore  an 
aunt  of  said  John  Boas. 

The  court  bdow  found  against  plaintlflti 
and  for  defendants,  and  plaintiffs  brought  the 
case  here  by  appeal. 

II.  The  circuit  court  correctly  decided  the 
case.  The  statute  governing  the  course  of  the 
descent  and  distribution  of  real  estate  (sec- 
tion 332,  B.  &  Mo.  1809)  provides  as  followa: 


"Third,  if  there  be  no  children,  or  tlieir  de- 
scendants, fatlier,  mother,  brother  or  sister, 
nor  their  descendants,  then  to  the  husband  or 
wife;  if  there  be  no  husband  or  wife,  then  to 
the  (rrandfather,  grandmother,  undes  and  aunts, 
and  their  descendants  in  equal  parts." 

The  plaintiffs  ta  their  brief  admit  that,  if 
this  statute  is  valid,  the  plaintiffs  have  do 
title  as  against  the  defendants  Wasson,  be- 
cause said  defendants  are  the  descendants  of 
the  surviving  vrtfe  of  John  Ross,  and  the 
plaintiffs  are  descendants  of  an  aunt  of  said 
Ross,  and  by  the  plain  words  of  the  statute, 
therefore,  said  defendants  took  the  title  by 
inheritance  from  said  John  Rosa,  and  the 
plaintiffs  have  no  Interest  therein. 

[1]  But  the  plaintiffs  suggest  that  the  stat- 
ute is  unconstitutional  or  void  as  against 
public  policy,  because  it  allows  property  to 
descend  to  persons  not  of  the  blood  of  the  an- 
cestor, in  preference  to  those  of  his  Mood. 
This  contention  is  untenalAe.  No  provision 
of  the  Oonstitation  is  pointed  out  nor  referred 
to  as  conflicting  with  this  statute,  and  we 
know  of  none  sncb. 

This  subject  was  careftilly  considered  In 
the  recent  case  of  State  v.  Ooinotte,  204  S.  W. 
a06,  where  it  is  said  by  Graves,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  banc  Qoc.  dt. 
806): 

"So  under  the  great  weight  of  anthorities  we 
rule:  (1)  That  the  taking  Of  property  by  inher- 
itance or  by  will  is  not  an  absolute  or  natural 
right,  but  one  created  by  the  laws  of  the  sov- 
ereign power.  This  court  has  so  said.  State 
ex  rel.  v.  Henderson,  100  Mo.  loc.  ciL  216,  60 
S.  W.  1083,  •  •  •  (8)  That  this  right  of 
the  state  to  foredose  absolutely,  or  partially, 
the  right  to  inherit  by  law  or  will,  •  •  •  is 
iqhereat  in  its  soverognty,  which  allows  the 
state  or  the  nation  to  say  what  shall  be  done 
with  the  property  owned  by  the  citizen  at  the 
time  of  his  death.  No  proTision  of  the  Missouri 
ConstitntioD  stays  the  free  hand  of  our  law- 
makers as  to  the  disposition  of  property  owned 
by  a  citizen  at  the  time  of  his  death." 

To  the  same  effect  is  the  language  of  Judge 
Bond  in  his  oidnion  in  Magulre  v.  University, 
271  Mo.  369,  where  be  said  at  page  367,  196 
S.  W.  737,  739: 

"Both  the  cases  heretofore  dted  In  this  opin- 
ion and  correct  reasoning  deduce  the  existence 
of  this  right  [to  impose  inheritance  taxes]  in  a 
sovereignty  from  the  fact  that  the  power  of  suc- 
cession in  such  cases  depends  upon  statutes  af- 
fording that  privilege  to  the  Claimant,  and  this, 
being  in  the  fnll  discretion  of  the  enacting  body, 
is  subject  to  any  terms  which  it  sees  fit  to  im- 
pose." 

[2]  As  to  the  contention  of  the  plaintiffs 
that  the  statute  is  void  because  against  pub- 
lic policy,  it  is  sufficient  to  say  that  acts  of 
the  Legislature  are  not  void  because  they  vio- 
late public  policy,  unless  that  policy  is  im- 
bedded in  some  provision  of  the  state  or  fed- 
eral Constitution,  and  that  the  public  policy 
of  tlie  state  on  any  given  subject  is  found  in 
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Dm  iiKovtaloiiB  of  the  Cionstttiitloa  and  acts  ot 
the  LeglBlatnre  In  harmony  therewith,  relat- 
ing to  that  subject  In  this  case  the  public 
policy  of  the  state  as  to  the  right  of  Inherit- 
ance is  fotmd  In  the  statute  of  descents  and 
distribution  above  qnoted.  That  statute  does 
not  confflct  -with  any  constltutlohal  provision 
and  Is  valid.  The  circuit  court  committed  no 
enoT  In  followlns  It. 

Plaintiffs  also  attack  the  validity  of  the 
provlalooB  of  the  will  of  Hugh  Roes  In  favor 
of  the  Presbyterian  Church,  but,  InaamoCh  as 
Idelntlffs  have  no  Intorest  in  the  land  In  con- 
troversy, they  have  no  Interest  In  that  ques- 
tion and  cannot  Invoke  the  action  of  this 
court  thereon.  Wheeler  v.  Land  0>.,  198  Ma 
291,  91  S.  W.  1050. 

The  Judgment  of  the  circuit  court  should 
be  affirmed;  and  it  Is  so  ordered. 

BROWN  and  RAGIiAKD,  OC.,  concur. 

PER  OTTRIAM.  The  foregoing  opinion  of 
SMAIJi,  C,  is  adopted  as  the  opinion  at  the 
court. 

BLAIR,  P.  X,  and  BOND  and  GBAVBS, 
JJ.,  concur. 


MEREDITH  v.  CLAYCOMB.     (No.  19697.) 

(Supreme  Court  of  Missouri,  Divlrion  No.  1. 
June  2,  1919.) 

1.  CONSTITUTIOMAI,  LAW    «=>43(1) -r  RaiSINQ 

Question— Waiver. 
Where  constitutionality  of  a  statute  is  de- 
nied, the  question  should  be  raised  on  record 
at  first  opportunity. 

2.  CoNSTOTTnoWAi  Law  4s»48C1)  —  RAieiTfo 

QUEHTIOIT. 

Where  petition  in  an  automobile  collision 
case  pleaded  and  based  its  case  upon  an  ordi- 
nance, defendant  waived  right  to  question  con- 
stitutionality of  ordinance,  where  he  did  not 
raise  constitutional  question  ttntQ  he  excepted 
to  instructions  given  jury. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; D.  E.  Blair,  Judge. 

'Action  by  Wayland  Meredith  against  Ste- 
phen Claycomb.  Judgment  for  plalnttfF,  and 
defendant  appeals.  Case  transfored  to 
Springfield  Court  of  Appeals. 

This  suit  was  Instituted  in  the  Jasper  dr- 
cnlt  court  December  18, 1916,  for  damages  re- 
sulting to  plaintiff  from  serious  injuries  re- 
ceived In  a  collision  in  a  street  of  Joplln  in 
eaid  county  between  an  automobile  driven  by 
dtf  endant,  a  resident  of  the  city  and  a  motor- 
cycle upon  which  the  plaintiff  was  riding 
at  the  time.  The  plaintiff,  upon  his  motor- 
cycle, waft  going  east  along  the  south  or 
right  Bide  of  the  street  toward  an  all^ 
which  entered  It  from  the  south,  while  the 
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plabitlff  WHS  approacblhg  firom  tba  east  tlnSig 
the  north  side  of  the  same  street  and  turned 
toward  the  south  to  enter  the  alley,  colliding 
with  the  motorcycle  as  it  was  passing  the 
entrance  to  the  alley. 

The  petition  pleaded:  (1)  Alt' ordinance  of 
the  city  requiring  that  every  person  operating 
any  motor  vehicle  on  the  public  streets  in 
the  dty  shall  drive  upon  the  same  in  a  care- 
ful and  prudent  manner,  and  prescribing 
maximum  rates  of  speed;  (2)  an  ordinance 
providing  that  every  person  driving  in  a  ve- 
hicle in  any  street  of  the  city  shall  operate^ 
drive,  or  ride  such  vehicle  to  the  right  of 
the  center  of  the  street ;  and  (3)  that  it  was 
the  duty  of  defendant,  while  driving  west 
upon  Fifth  street,  "to  exercise  the  highest 
degree  of  care  that  a  very  careful  person 
would  use  under  like  or  similar  circumstances 
to  prevent  injury  to  persons  traveling  on 
said  street,  but  plaintiff  states  that  this  the 
uefendant  carelessly  and  negligently  failed 
to  do,  and  that  as  he  approadied  the  alley- 
way between  Connor  and  Jackson  avenue 
he  ran  and  operated  said  automobile  at  a 
careless  and  reckless  rate  of  speed;  that  at 
said  time  the  plaintiff  was  riding  east  upon 
Fifth  street,  and  it  was  the  duty  of  said  de- 
fendant, under  and  by  virtue  of  the  ordinance 
of  the  dty  of  Joplln  under  the  laws  of  the 
state  of  Missouri,  to  x>ess  plaintiff  upon  the 
right,  but  plaintiff  states  that  this  the  de- 
fendant carelessly  and  negligently  failed  to 
do,  and,  as  he  approached  said  alley  with- 
out warning  or  signal  of  any  kind,  he  sudden- 
ly turned  and  drove  said  machine  to  the  left, 
and  drove  the  same  upon  and  against  the 
plaintiff,  who  was  attempting  In  compliance 
with  the  law  to  pass  to  right  of  defendant; 
that  it  was  the  duty  of  defendant  to  use  the 
highest  degree  of  care  to  avoid  injuring  plain- 
tiff, but  the  said  defendant  carelessly  and 
negligently  failed  to  do  so,"  and  ran  uix>n  the 
plaintiff.  It  is  needless  to  spedfy  the  numer- 
ous particulars  in  which  the  petition  sped* 
fled  the  negligence  of  plaintiff. 

The  defendant  answered  by  general  d» 
nlal,  and  afterward,  by  amended  answer,  fur- 
ther pleaded  "that  if  plaintiff  received  the 
injuries  complained  of  in  his  petition,  the 
same  were  caused  through  no  negligence  on 
the  part  of  defendant,  but  said  Injuries,  If 
any,  were  caused  by  plaintiff's  own  negll> 
gence  and  want  of  care,  which  directly  con- 
tributed to  cause  said  injuries."  At  the 
dose  of  plalntUTs  evidence  upon  the  trial  the 
defendant  asked  a  i>eremptory  instructlMi 
for  a  verdict  in  his  behalf,  which  was  re- 
fused, and  defendant  excepted.  The  defend- 
ant introduced  his  evidence,  upon  the  close 
of  which  he  renewed  hla  request,  which  was 
refused,  to  which  he  excepted.  The  plaintiff 
thereupon  asked  three  instructions  as  fol- 
lows: 
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"(1)  If  yon  find  and  beliere  from  the  graater 
treight  of  the  evidence  that  the  defendant,  on 
the  &th  day  of  September,  1915,  was  driTing 
west  in  an  automobile  on  Fifth  street,  and  that 
said  street,  between  Jackson  and  Connor  ave- 
nues, is  a  much-traveled  public  street,  then  it 
was  his  duty,'  under  the  law  of  the  state  of 
Missouri,  in  operating  his  said  automobile  upon 
said  street,  to  exercise  the  highest  degree  of 
care  that  a  very  carefnl  person  would  use  nn- 
der  like  or  similar  circumstances  to  prevent  in- 
jury to  persons  traveling  upon  said  street;  and 
il  you  further  find  that  at  said  time  plaintiff 
was  riding  a  motorcycle  on  said  street  and  was 
approaching  said  alley  from  the  west,  and  that 
defendant  saw  plaintiff  approaching,  or  could 
have  seen  him  by  the  exercise  of  ordinary  care, 
and  that  as  plaintiff  approached  defendant  he 
drove  his  said  motorcycle  to  the  right  and  at- 
tempted to  pass  defendant  on  the  right,  and 
that  at  the  same  time  the  defendant  carelessly 
and  negligently  turned  to  the  left,  and  that  be- 
fore turning  he  carelessly  and  negligently  failed 
to  give  any  warning  of  his  intention  to  turn 
toward  the  left,  and  carelessly  and  negligently 
ran  his  automobile  upon  and  against  plaintiff; 
and  if  you  find  that  defendant  at  said  time  fail- 
ed and  neglected  to  operate  said  machine  in  a 
careful  and  prudent  manner,  and  failed  to  exer- 
cise the  highest  degree  of  care  that  a  very 
careful  person  would  use  under  the  same  or 
similar  circumstances,  and  as  the  result  of  such 
want  of  care,  if  any,  on  defendant's  part,  plain- 
tiff received  the  injuries  complained  of;  and  if 
yoQ  further  find  at  said  time  plaintiff  was  oper- 
ating his  said  motorcycle  with  the  highest  de- 
gree of  care  that  a  very  careful  person  would 
under  the  same  or  similar  circumstances  and 
was  without  fault  or  negligence  on  his  part 
which  contributed  to  or  caused  his  said  in- 
jury— then  yonr  verdict  should  be  for  the  plain- 
tiff. 

"(2)  The  court  instructs  the  jury  that  even 
though  you  find  and  believe  from  the  evidence 
that  at  the  time  of  the  collision  between  de- 
fendant's machine  and  plaintiff's  motorcycle 
plaintiff  did  not  have  a  light  upon  his  said  mo- 
torcycle, and  that  it  was  then  after  sunset,  yet, 
if  you  further  find  that  there  was  sufficient  light 
for  the  defendant,  by  the  exercise  of  ordinary 
care  on  his  part,  to  have  seen  plaintiff's  mo- 
torcycle, even  though  the  same  was  without 
lights,  approaching  said  alley,  and  that  the  de- 
fendant did  see  him  approaching,  or  could  have 
seen  him  by  the  exercise  of  due  care  on  his 
part  as  defined  in  these  instructions  in  tine  so 
that  by  the  exercise  of  such  care  he  could  have 
avoided  rumiiog  into  and  injuring  plaintiff,  if 
you  find  that  he  did  run  into  and  injure  him, 
and  if  you  further  find  that  the  fact  that  plain- 
tiff's motorcycle  was  without  lights  at  said  time 
did  not  cause  or  directly  contribute  to  cause 
the  said  collision  and  injury  to  plaintiff,  if  any, 
then  plaintiff's  violation  of  the  law,  if  any,  does 
not  preclude  him  from  recovering  against  de- 
fendant. 

"  (3)  The  court  instructs  the  jury  that  under 
the  law  it  was  the  duty  of  both  plaintiff  and  de- 
fendant in  operating  or  controlling  their  motor 
vehicles  on  said  street  to  use  the  highest  degree 
of  care  that  a  very  careful  person  would  use 
under  like  or  similar  circumstances  to  prevent 
injury  to  persons  on  or  traveling  over  said 
street,  and  a  failure   to  use  such  degree  of 


care  is  aegUgcaM  u  the  word  is  nscd  in  these 
iaatructiona." 

Whereupon  the  following  proceedings  ap- 
pear in  the  record: 

"Before  the  giving  of  instructions  1,  2,  and  3, 
on  the  part  of  plaintiff,  and  to  the  giving  of 
each  of  said  Instructions,  defendant  objected 
and  excepted,  and  particularly  to  that  part  of 
said  instructions  that  provides  and  enjoins  up- 
on the  defendant  in  operating  his  automobile 
upon  the  street  mentioned  in  evidence,  and  at 
the  time  of  the  alleged  injury  the  duty  to  exer- 
cise the  liighest  degree  of  care  that  a  very 
careful  person  would  use  under  like  or  similar 
circumstances  to  prevent  Injury  to  persons 
traveling  upon  said  street,  in  that  said  instruc- 
tions and  said  provision  in  each  of  them  is  bas- 
ed upon  division  9  of  section  12  of  the  Laws  of 
Missouri  for  1911,  of  an  act  entitled  'Motor  Ve- 
hicles,' -which  said  provision  of  said  act  is  un- 
constitutional and  in  express  violation  of  the 
Constitution  of  the  state  of  Missouri  in  that 
it  deprives  defendant  of  his  property  without 
due  process  of  law  in  violation  of  section  30, 
article  11,  of  the  Constitution  of  Missouri,  and 
in  that  it  violates  section  SS  of  article  4  of  the 
Constitution  of  Missouri,  which  prohibits  the 
Oeneral  Assembly  from  passing  any  local  or 
special  law  relating  to  the  practice  or  jurisdic- 
tion of  or  changing  the  rules  of  evidence  in  ju- 
dicial proceedings,  and  in  that  said  act  of  the 
Oeneral  Assembly  is  a  special  law  relating  to 
negligence  and  discriminates  without  any  suffi- 
cient reason  therefor,  and  prescribed  a  differ- 
ent rule  of  care  for  owners  of  automobiles 
than  for  other  vehldes  regulated  by  the  act, 
and  places  a  different  measure  of  duty  and  car« 
upon  the  owners  of  automobiles  in  their  opera- 
tion than  on  the  owner  of  other  motor  vehicles, 
and  In  that  it  requires  the  operator  of  an  an- 
tomoMle  to  exercise  not  tiie  highest  degree  of 
care  of  the  average  or  ordinary  person  in  his 
dasa,  bat  the  highest  degree  of  care  that  the 
superlatively  careful  person  in  his  class  wonld 
use. 

"Which  said  objections  and  exceptions  to  the 
giving  of  said  instructions  were  by  the  court 
overruled,  and  the  court  gave  each  and  all  of 
them,  to  which  action  of  the  court  defendant 
excepted  at  the  time  and  still  excepts." 

It  is  not  necessary  to  notice  the  other  in- 
structions. The  cause  being  duly  submitted 
to  the  Jury,  it  returned  a  verdict  for  plaintUT 
for  $4,000,  upon  which  Judgment  was  entered, 
and  this  appeal  taken  therefrom. 

Norman  A.  Cox  and  Hnj^  Dabbs,  both  of 
Joplln,  for  appellant. 

Walden  &  Andrews,  of  Joplln,  for  respond- 
ent 

BROWN,  0.  (after  stating  the  facta  as 
above).  This  appeal  stands  In  this  court 
solely  upon  the  constitutional  question  first 
raised  in  the  trial  court  upon  objection  to 
Instructions  to  the  Jury.  The  only  question 
is  whether  it  was  lodged  In  the  record  of  the 
trial  court  in  time  to  require  its  consideration 
and  decision. 

One  of  the  Important  duties  of  this  ooort 
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Is  to  protect  Its  own  Jntiadietton,  to  that  Its 
activities  may  be  devoted  to  the  work  with 
wM<*  It  1b  charged  by  the  Constitution.  Pet- 
baps  Its  most  important  function  consists  In 
the  determination  of  questions  involving:  the 
construction  and  eflPect  of  the  Constitution 
with  respect  to  the  validity  and  effect  of  the 
acta  of  the  legislative  department  of  the 
state  government.  Such  questions  are 
grave  ones;  so  grave,  In  fact,  that,  wbere 
they  arise  In  the  most  trivial  matters  which 
enter  into  the  Judgments  of  the  courts  of 
general  jurisdiction,  those  matters  are  charg- 
ed upon  this  court  for  review. 

[1]  It  is  evident  that  these  great  questions, 
involving,  as  they  do,  the  validity  of  the  acts 
of  a  co-ordinate  branch  of  the  state  govern- 
ment, should  not  come  to  us  with  all  their 
burden  of  details,  as  mere  momentary  Inci- 
dents of  an  otherwise  unimportant  trial,  but 
should  have  been  subjected  to  the  deliberate 
scrutiny  and  consideration  of  the  trial  court. 
This  requires  that  upon  the  first  presentation 
Of  an  act  of  the  Legislature  as  a  ground  of 
recovery  or  defense  the  constitutional  power 
to  enact  it  ^ould,  if  questioned,  be  denied 
upon  the  record  at  the  first  opportunity  af- 
forded by  the  rules  of  pleading  and  prac- 
tice. This  court  in  MUling  Co.  v.  Blake,  242 
Mo.  23,  31,  145  S.  W.  438,  440,  clearly  stated 
this  rule  as  follows: 

"The  rule  of  this  court  is  that  so  grave  a 
qnestion  must  be  lodged  at  the  first  opportuni- 
ty, or  it  will  be  deemed  to  have  been  waived. 
If  it  can  be  appropriately  and  naturally  raised 
in  the  pleadings,  and  thereby  be  a  question 
lodged  in  the  record  proper,  such  is  the  time 
and  place  to  raise  it." 

Tills  role  bas  been  definitely  stated  by  this 
court  in  many  cases.  Lioluneyer  v.  Cordage 
Co.,  214  Mo.  loc.  cit  689,  113  S.  W.  1108: 
Barber  Asphalt  Pav.  Co.  v.  Ridge,  160  Mo. 
877,  loc.  cit  887,  68  S.  W.  1048;  State  v. 
Gamma,  215  Mo.  loc.  cit.  104, 114  S.  W.  610; 
Hartzler  v.  Street  Ry.  Co.,  218  Mo.  loc.  dt. 
664.  117  S.  W.  1124 ;  George  v.  RaUroad,  24B 
Mo.  107,  loc.  dt  109,  156  S.  W.  463 ;  SUte  ez 
rel.  Simmons  v.  Surety  Co.,  210  8.  W.  428. 

[2]  In  this  case  the  plaintifl  pleaded  tUs 
statute  in  bis  petition  in  its  very  words,  and 
also  pleaded  its  violation  as  a  ground  for  re- 
covery. That,  in  the  cases  to  which  its  terms 
apply,  it  superseded  the  common-law  rule  of 
actionable  negligence  is- evident,  because  it 
Included  that  rule,  ^rrounding  it  on  every 
side  by  its  own  larger  application,  niat 
the  defendant  understood  that  it  was  in- 
tended by  the  pleader  to  be  founded  upon  this 
statute  is  dearly  shown  by  his  objection  to 
the  plaintiff's  instruction  containing  the  same 
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words,    for    he,    "objected    and    excepted 

•  ♦  *  particularly  to  that  part  of  said  in- 
struction^ that  provides  and  enjoins  upon  the 
defendant    in    (^peratbig    hts     automobile 

•  •  ♦  the  duty  to  exercise  the  highest 
degree  of  care  that  a  very  careful  person 
would  use  under  like  or  similar  circumstanc- 
es to^prevent  injuries  to  persons  traveling 
upon  said  street,  in  that  said  instructions 
and  said  provision  in  each  of  them  is  based 
upon  division  9  of  section  12  of  the  Laws  of 
Missouri  for  1011,  of  an  act  entitled  'Motor 
Vehicles,'  which  said  provlsrton  of  said  act 
is  unconstitutional  and  in  express  violation 
of  the  Constitution  of  the  state  of  MissourL" 

The  petition  directly  -  (barged  that  this 
statutory  negligence  was  a  duty  that  rested 
upon  defendant  at  the  time  and  place  of  the 
acddent,  and  which  he  failed  to  perform 
by  falling  to  use  any  degree  of  care.  If  the 
statute  was  unconstitutional  the  Quty  so 
pleaded  did  not  rest  upon  him.  This  allega- 
tion of  duty  being  founded '  entirely  upon 
the  statute,  we  see  no  reason  why  the  de- 
fendant could  not  have  placed  upon  the  rec- 
ord his  plea  of  its  unconstitutionality  by  his 
answer  as  easily  and  distinctly  as  in  bis  at- 
tempt to  put  it  in  by  oral  objection  after 
the  pleadings  had  been  settled,  the  evidence 
heard,  and  while  the  cause  was  in  progress 
of  submission  by  the  court  to  the  jury. 

We  can  see  no  difference  in  prindple  be- 
tween this  case  and  the  Ge<jrge  Case,  supra. 
It  is  true  that  in  the  George  Case  the  duty 
of  statutory  care  seemed  to  have  been  em- 
bodied in  a  separate  count,  while  in  this 
case  it  is  one  of  the  charges  in  a  count  which 
might  stand  without  it  If  it  contained  more 
than  one  cause  of  action  improperly  mingled 
in  that  count,  the  Code  affords  a  remedy  to 
secure  their  separate  statement,  and  the  de- 
fendant cannot  now  complain  of  bis  attempt 
to  cover  all  its  allegations  by  a  single  denial. 

We  think  this  constitutional  question  was 
one  which  should  have  been  presented  and  an' 
opportunity  oftered  the  court  to  settle  It  in 
the  pleadings,  and  that  in  falling  to  present 
It  until  the  cause  was  finally  submitted  to  the 
jury  in  the  Instructions  it  has  been  waived. 
For  the  reasons  above  stated,  this  cause  is 
transferred  to  the  Sprlngflelfd  Court  of  Ap- 
peals. 

RAIIiEY,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  0.,  Is  adopted  as  tbe  opluicHi  of  the 
court 

BLAIR,  P.  J.,  and  BOND  and  GRAVES, 
JJ.,  concur. 
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cm  OF  ST.  LOUIS  T.  SCHUTTENBDBG 
et  al.     (No.  20130.) 

(Supreme  Court  of  ICsBouri,  Diyision  No.  L 
June  2,  1919.) 

1.  Eminent  Domain  (g=230— Pbooeedinqb— 
Compensation  of  Commissionebs. 

Under  St.  Louis  City  Charter,  art.  21,  §  9, 
relating  to  costs  in  condemnation  proceedings, 
the  matter  of  extending  time  for  commissioners 
to  file  their  report  and  the  number  of  days 
t&e  statutory  per  diem  is  to  be  allowed  them 
is  within  the  Secretion  of  the  court. 

2.  Eminent  Domain  ^=»230— Condemnation 
Pboceedinq  —  Oommibsionesb'  Coufbnsa- 
HON— Bubden  of  Fboof. 

Where  commissionerB  appointed  in  condem- 
nation proceeding  orally  requested  an  extension 
of  time,  stating  that  additional  time  was  nec- 
essary, that  statement  was  sufficient  to  justify 
the  court  in  allowing  an  extension,  and  the  bur- 
den thereafter  was  on  the  city,  which  was  re- 
quired to  pay  compensation,  to  show  dearly 
that  in  granting  such  extension  the  court  abas- 
ed its  discretion. 

3.  Eminent  Domain  *=»230— Condemnation 
Pboceedinos  —  OoMMiBSioNirBs'  Compensa- 
tion—Abvbe  OF  Discbktion. 

Where  a  city  asserted  that  the  action  of  the 
court  in  extending  the  time  for  commissioners 
appointed  in  eminent  domain  proceedings  to  re- 
port and  the  allowance  of  the  statutory  per 
diem  for  the  full  time  was  an  abuse  of  discre- 
tion, the  showing  made  held  insufficient  to  es- 
tablish such  abusb. 

Appeal  from  St  Louis  Circuit  Court; 
Charles  B.  Davis,  Judge. 

Condemnation  proceedings  by  the  City  of 
St  Louis  against  Jobn  H.  Schnttenberg  and 
others.  From  an  order  of  tbe  droult  court; 
taxing  as  costs  against  the  dty  compensa- 
tion allowed  James  Hagerman,  Jr.,  and  oth- 
ers, commissioners  in  condemnation,  the  City 
appeals;  Its  motions  to  retaz  having  been 
denied.    Affirmed. 

Chas.  H.  Daues  and  O.  Wm.  Senn,  botb  of 
St  Louis,  for  appellant 

SMALL,  C.  This  Is  an  appeal  from  an  or- 
der of  the  circuit  court  of  the  city  of  St 
Louis,  taxing  costs  against  said  city  in  favor 
of  three  commlsslouers  in  a  condemnation 
proceeding  to  open  an  alley. 

The  commissioners'  first  meeting  was  on 
February  4,  1916.  On  February  25th,  having 
previously  met  on  6  different  days  In  the  per- 
formance of  their  work,  they  made  an  oral 
application  to  the  court  for  additional  time 
to  make  and  complete  their  report  The 
court  granted  them  5  days'  additional  time. 
On  February  26th  the  city  filed  a  motion  to 
set  aside  the  extension  of  time  thus  granted 
on  the  ground  that  additional  time  was  un- 
necessary, and  that  the  commissioners  had 


not  been  diligent  during  the  first  5  days  of 
their  service.  On  Mofcb  8d  this  motion  was 
taken  up,  and  testimony  was  Introdaoed 
thereon  by  the  city,  and,  being  considravd  bx 
the  court  the  motion  was  overruled.  On  Sep- 
tember 22d  the  commissioners  filed  their  re- 
port, together  with  a  fee  hill  for  10  days' 
attendance,  or  $50  each,  for  two  of  them,  and 
8  days'  attendance,  or  $40,  for  the  other.  Aft- 
erwards, on  the  same  day,  the  city  filed  its 
motion  to  disallow  the  amounts  claimed  by 
the  commissioners  in  their  fee  bill,  which  tlie 
court  overruled,  and  on  January  15, 1917,  tlig 
court  rendered  final  judgment  of  condemna- 
tion, and  the  aforesaid  sums  were  taxed  in 
favor  of  the  commissioners  against  the  dty 
and  ordered  paid  by  it.  The  total  damages 
allowed  to  the  16  property  owners  was  $84, 
and  the  total  compensation  allowed  the  com- 
missioners was  $140.  Afterwards,  on  the 
same  day,  the  city  filed  Its  motion  to  set 
aside  this  final  allowance  to  the  commission- 
ers, whidi  motion  was  subsequently  over- 
ruled. 

On  February  28th,  when  the  court  grant- 
ed the  additional  6  days'  time  on  the  oral 
application  of  the  commissioners,  no  evi- 
dence was  heard,  and  the  representatives  of 
the  city  were  not  present  The  commission- 
ers, however,  were  present  and  asked  for  more 
time,  stating  to  the  court  that  they  had  ncft 
been  able  to  complete  tbelr  work,  and  that 
more  tima  was  necessary.  On  March  Sd. 
wben  the  city's  motion  to  set  aside  ttaia  al- 
lowance of  extra  time  as  unnecessary  came 
on  for  hearing,  none  of  the  commissioners 
were  present  or  represented,  nor  bad  they 
been  notified  of  the  filing  or  bearing  of  ttaa 
motion.  The  dty,  however,  introduced  sever- 
al witnesses  who  were  oenneeted  with  the 
city's  legal  department  who  teadfied  from 
their  experience  in  such  cases  that  the  work 
of  the  commissioners  should  have  been  com- 
pleted within  even  less  time  than  die  6  days 
which  they  had  served  before  they  made 
their  application  for  additional  time.  Said 
dty's  witnesses  also  testified  that  not  more 
tiian  one  or  two  hours  Gsss  than  two  hours) 
of  eadi  of  said  first  S  days  were  spent  by 
the  commissioners  on  their  work  at  the  City 
Hall.  But  it  appeared  that  the  commission- 
ers might  have  spent  addltianal  time  else- 
where in  the  performance  of  their  duties. 

In  support  of  its  moCton  of  September  22d, 
to  retax,  the  dty  read  the  evidence,  preserv- 
ed by  a  term  hill  of  exceptions,  offered  \a 
sunport  of  its  first  motion.  Mo  evidence  was 
introduced  to  support  any  of  the  subsequent 
mottons  filed  by  the  dty.  The  said  motiona 
all  being  overruled,  and  the  sums  berebibe> 
fore  mentioned  being  by  the  final  Judgment 
of  the  court  taxed  in  favor  of  the  commis- 
sioners and  against  the  dty,  It  has  appealed 
for  relief  to  this  court 

[1-3]  II.  The  sole  contention  by  the  dty  ia 
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Its  brief  l)»e  Is  tbst  tbe  drciit  court  abnaed 
its  dl8cretl<Hi  In  making  the  ertenslon  of 
time  azkd'  aUowance  to  the  oominiaaioners 
made  bf  It  The  charter  of  the  city  of  St 
Louis  (sectl(»  9,  art  21)  on  this  subject  pro- 
vides: 

"The  losing  party  sball  pay  tbe  costs  caused 
by  litigation  sobsegnent  to  the  filing  of  the 
commlssionera'  report  and  the  dty  shall  pay 
all  other  costs,  inielnding  the  compensation  to 
the  commissioners,  which  shiUl  be  95.00  per  day 
for  each  ccmtaissloner,  for  not  exeeedhig  five 
days  in  any  one  action,  unless  the  conrt  makes 
an  order  allowing  farther  time  at  like  compen- 
sation." 

The  matter  of  ezt^isioB  of  ttme  and  the 
number  of  days  to  be  allowed  the  commis- 
sioners, at  $6  per  day,  the  per  diem  pre- 
scribed by  the  charter,  are  admittedly  mat- 
ters within  the  sound  discretion  of  the  lower 
court  The  action  of  that  court  will  not 
therefore,  be  set  aside  by  this  court  except 
on  evidence  clearly  establishing  that  it  abus- 
ed its  discretion.  These  commissioners  were 
not  present  and  had  no  opportunity  to  lOiow 
the  reasonable  amount  of  work  done  and 
time  required  of  them  in  the  performance  of 
their  duties,  upon  tbe  hearing  of  the  city's 
motion  to  set  aside  their  aUowance,  and  the 
evidence  presented  by  the  dty,  in  the  absence 
of  definite  Information  which  the  commis- 
sioners might  have  given,  had  they  been  no- 
tified or  been  present  and  heard,  is  not  so 
clear  and  persuasive  as  to  show  an  abuse 
of  discretion  on  the  part  of  the  circuit  court 
In  overruling  said  motion.  The  oral  request 
of  the  commissioners  and  their  statement  to 
the  court  that  additional  time  was  necessary 
•were  sufficient  to  Justify  the  court,  in  its 
discretion,  In  the  first  instance,  in  allowing 
the  extension  requested,  and  the  burden  was 
upon  the  city  thereafter,  if  it  desired  to  set 
aside  such  allowance,  to  show  clearly  that,  In 
granting  such  allowance,  the  court  abused  its 
discretion.  This,  in  our  opinion,  has  not  been 
done. 

The  Judgment  of  the  lower  court  should  be 
affirmed.    It  is  so  ordered. 

BROWN  and  RAOIAND,  OC.,  concur. 

FEB  CURIABf.  The  foregoing  opinion  of 
SMALI/,  O.,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 

BLAIR,  F.  J.,  and  BOKD  and  GRAVES, 
JJ.,  concur. 


BOTON  V.  TOMONSON  et  al.     (No.  20186.) 

(Supreme  Court  of   Miasouri,   Division  No.  1. 
June  2,  1919.) 

1.  Divosoi:  «=>^54— DxcBEB— C0LI.ATBBA1.  At- 

TACK—AUMORX. 

The   jurisdiction   of  courts  to   award   ali- 
mony being  statutory,  its  judgment  so  far  as 
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awarding  to  tbe  wife  speelfle  persoaal  property 
as  alimony  and  cutting  off  her  dower,  is  void 
and  subject  to  collateral  attack. 

2,  DivoBCi  9=3264— CoLi.ATEBiLL  Attack. 
Judgment  in  divorce,  so  far  as  it  attempted 

to  vest  title  in  the  wife  to  specific  personal 
property  and  to  cut  off  her  dower,  being  beyond 
scope  of  pleadings  and  relief  prayed,  was  void 
and  open  to  coUateral  attack. 

3.  DiVOBCE  *=9254— AUMOKT— AcQXnKSCKNCK 

'   IN  Void  Juoouknt. 

The  wife  acquiescing  in  the  void  part  of  a 
divorce  decree  awarding  to  her,  in  lieu  of  dow- 
er rights,  personal  property  of  her  husband 
which  she  had  taken,  is  estopped  to  claim  dower. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; E.  g.  Qantt,  Judge. 

Suit  by  Alice  Ecton  against  Lillle  Tomlin- 
son  and  another.  Judgment  for  plalntlfT,' 
and  defendants  appeal.    Reversed. 

R.  D.  Rodgers,  of  Mexico,  Mo.,  for  appel- 
lants. 

Fry  &  Fry,  of  Mexico,  Mo.,  for  respond- 
ent 

RAGLAND,  O.  TMs  is  a  suit  for  the  re- 
covery of  dower,  and  is  here  by  appeal  from 
the  circuit  court  for  Audrain  county.  The 
petition  is  conventional.  T%e  answer  pleads 
the  decree  of  divorce  hereinafter  set  out  as 
a  complete  defense,  In  that  it  operated  to 
exttngnish  dower,  as  it  Is  claimed,  and  also 
by  way  of  estoppel. 

Respondent  a  widow  vrtth  two  children. 
In  1001  married  one  William  S.  Ragsdale. 
In  1907  she  secured  a  divorce  from  him 
for  his  fault  and  misconduct.  The  decree 
of  divorce  as  far  as  material  in  this  case 
is  as  follows: 

"And  the  court  dotfa  further  find  that  the 
said  plaintiff  is  entitled  to  all  of  the  household 
goods  and  furniture  now  in  her  possession  and 
removed  from  the  residence  of  the  said  defend- 
ant, and  is  also  entitled  to  one  <flamond  ring  and 
one  diamond  stnd  heretofore  taken  into  her  pos* 
session  from  the  defendant  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  plaintiff  be  divorced  from  the  bonds  of 
matrimony  heretofore  contracted  between  the 
plaintiff  and  the  defendant  and  that  she  have 
a  judgment  for  alimony  in  addition  to  the  prop- 
erty above  described  in  the  sum  of  11,500,  and 
that  the  same  be  paid  to  her  as  follows:  $600 
on  or  before  tbe  first  day'  of  AprU,  1907,  and 
$1,000  on  or  before  September  1,  1807,  and 
that  said  $1,000  payment  bear  interest  from 
date  at  the  rate  of  6  per  cent  per  annum,  and 
it  is  further  adjudged  by  tbe  court  that  said 
plaintiff  take  said  property  and  said  debts  as 
alimony  in  gross  and  in  lieu  of  all  dower  and 
other  right  in  defendant's  property,  and  that 
defendant's  property  be  free  from  any  further 
claim  by  said  plaintiff." 

The  trial  court  in  the  instant  case,  at  the 
request  of  defendant  made  the  following 
special  finding  of  fact: 
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"The  court  finds  trom  the  evidence  tEat  the 
alimony  in  gross  awarded  i)Iaintifl  in  her  soit 
for  divorce  amounted  to  about  the  sum  of  $2,- 
500,  and  that  the  decree  of  divorce  was  pre- 
pared and  drawn  by  George  Bobertson,  who  was 
the  attorney  for  plaintiff  in  the  divorce  snit,  and 
that  the  court  in  the  divorce  salt  in  awarding 
alimony  in  gross  Itatended  to  award  a  sum  su£S- 
cient  to  include  and  compensate  plaintiff  for  the 
value  of  her  inchoate  right  of  dower,  and  gave 
plaintiff  substantially  more  alimony  in  gross 
than  would  have  been  given  her  if  the  question 
of  dower  had  not  been  considered  in  said  de- 
cree of  divorce,  and  the  court  further  finds  that 
the  parties  to  said  divorce  suit  and  their  re* 
spective  counsel  so  understood  said  decree  of  di- 
vorce." 

Ragsdale  had  never  been  married  before, 
ond  upon  his  marriage  to  respondent  he  pro- 
vided a  borne  and  famished  It.  Some 
ttionttas  prior  to  the  institution  of  the  divorce 
suit  by  respcmdent  she  separated  from  her 
husband  and  removed  from  his  dweUing, 
and  took  with  her  Ills  household  goods  and 
furniture  and  the  diamonds  mentioned  In 
the  decree.  This  property  that  she  took, 
together  with  the  $1,500  awarded  to  her  as 
alimony,  was  equivalent  to  practically  one- 
half  of  all  the  property  owned  by  Ragsdale. 
Neither  party  took  an  appeal  from  the  de- 
cree of  divorce,  and  it  became. final  as  to 
each  of  them  so  far  as  each  was  concluded 
thereby.  Respondent  kept  the  personal  prop- 
erty of  her  husband  mentioned  In  the  de- 
cree, and  Ragsdale  paid  the  money  award- 
ed as  alimony.  Ragsdale  died  in  March, 
191.6,  and  respondent  immediately  instituted 
this  suit  to  recover  dower  in  his  real  estate. 

No  Children  were  born  of  the  marriage, 
and  consequently  Ragsdale  left  no  descend- 
ants. One  Ooldie  Ragsdale  and  defendant 
Lillle  Tomlinson,  his  nieces,  were  bis  only 
heirs,  Ooldie  conveyed  after  her  uncle's 
death  to  her  sister  Llllie,  who  upon  the  in- 
stitution of  the  suit  was  in  possession  of 
the  lands  in  which  dower  is  claimed.  De- 
fendant Oreen  Tomlinson  is  the  husband  of 
his  codefendant,  and  has  no  interest  In  said 
lands. 

The  case  was  tried  to  the  court  without 
a  Inry.  At  the  request  of  plaintiff,  the  court 
declared  as  a  matter  of  law  that  that  part 
of  the  divorce  decree,  to  wit,  "And  in  lieu 
of  all  dower  and  other  rights  In  defendant  a 
property  and  that  defendant's  property  be 
free  from  any  further  claim  by  plaintiff," 
is  absolutely  void  and  of  no  effect,  and  Is 
not  binding  npon  the  plaintiff.  The  court 
found  the  issues  for  the  plaintiff,  and  ren- 
dered Judgment  accordingly.  Appellants  aft- 
er an  unavailing  motion  for  new  trial  were 
duly  granted  an  appeal  to  this  court 

As  the  evidence  indisputably  shows  that 
respondent  was  married  to  Ragsdale;  that 
at  a  time  during  the  inarriage  he  was  seized 
of  an  estate  of  inheritance  in  the  lands  in 
controversy;  that  she  at  no  time  Joined  with 
him  in  a  deed  or  other  conveyance  of  the 


same;  that  die  obtained  a  divorce  (torn  bim 
for  Ills  fault  and  misoondnct;  and  that  he 
has  since  died — she  la  entitled  to  dower 
unless  the  Judgment  in  the  divorce  oaae, 
under  the  drcumstanoes  under  wiUcbit  was 
rendered  and  her  subsequent  acquiescence 
therein,  operated  to  preclude  her.  l^iat 
Judgment  decreed  to  her  household  goods 
and  furniture  and  diamonds,  tbe  property 
of  her  husband,  of  the  value  of  $1,000,  and 
In  addition  thereto  awarded  her  alimony  In 
the  snm  of  $1,500,  the  payment  of  a  part 
of  which  was  deferred  and  bore  interest 
The  Judgment  then  recites: 

"And  it  is  further  adjudged  by  the  court  that 
said  plaintiff  take  said  property  and  said  debts 
as  alimony  in  gross  and  in  lien  of  all  dower 
and  other  ri^ts  in  defendant's  property  and 
that  defendant's  property  be  free,  from  any  fur- 
ther claim  by  said  plaintiff." 

It  is  the  theory  of  the  respondent  ttiat  the 
Judgment  in  the  respect  that  it  attempts  to 
deprive  her  of  dower  in  the  lands  of  her 
former  husband  is  void,  a  mere  nullity,  and 
not  binding  upon  her  in  any  degree  what- 
ever.   Appellants  on  the  contrary  contend: 

(1)  That  as  the  court  bad  Jurisdiction  over 
tbe  parties  and  subject-matter,  tbe  Judgment, 
even  though  erroneous,  not  being  appealed 
from  or  set  aside,  became  final  and  binding 
and  not  subject  to  attack  collaterally;  and 

(2)  that  plaintUC,  bavlng  accepted  and  tak- 
en all  tbe  property  awajrded  ber  under  that 
decree.  Is  estopped  from  repudiating  any 
part  of  It,  but  is  bound  by  all  its  terms. 

[1,2]  1.  That  tbe  Jurisdiction  of  courts  in 
this  state  to  hear  and  determine  suits  for 
divorce  and  alimony  depends  upon  and  is 
limited  by  the  statutes  Is  not  now  an  open 
question.  Chapman  v.  Cliapman,  209  Mo. 
663,  192  S.  W.  44a  Because  of  such  limi- 
tations a  court  in  an  action  for  divorce  can- 
not decree  to  a  wife  as  a  part  or  all  of 
her  alimony  specific  personal  property  of  the 
husband.  Aylor  v.  Aylor,  186  S.  W.  lOTl. 
For  tbe  same  reason  it  cannot  in  such  an 
action  by  Its  decree  compel  the  relinquish- 
ment by  the  wife  of  her  dower  in  her  hus- 
band's lands.  Davison  V.  Davison,  207  BCo. 
702,  106  S.  W.  1;  Scales  v.  Scales,  65  Mo. 
App.  292.  In  an  action  for  divorce  where 
tbe  court  attempts  to  take  into  account,  ad- 
judicate and  settle  all  questions  of  property 
rights,  both  present  and  inchoate,  between 
the  parties.  It  Is  not  In  so  doing  merely 
erroneously  exercising  jjurisdlction ;  it  is 
proceeding  wholly  without  Jurisdiction.  It 
follows,  therefore,  that  Its  Judgment  in  such 
respect  is  void.  The  Judgment  in  question, 
in  so  far  as  it  attempts  to  vest  title  in  the 
wife  to  the  husband's  specific. personal  prop- 
erty and  cut  off  her  dower,  la  entirely  be- 
yond the  scope  of  the  pleadings  and  the  re- 
lief prayed,  and  Is  for  tUs  additional  tea- 
son  void  and  open  to  collateral  attack.  It 
is  necessary  that  a  court  have  Jnriadlctlon, 
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not  only  of  the  imrtieB  and  the  subject-mat- 
ter, bat  It  mtist  also  have  jurisdiction  to 
render  the  paitlcnlar  Judgment  in  the  par- 
ticular caae.  State  ex  rel.  Muench,  217  Mo. 
124,  U7  a.  W.  26,  129  Am.  St.  Rep.  636; 
Charles  v.  White,  214  So.  187,  112  S.  W. 
046,  21  U  B.A.  (N.  a)  481, 127  Am.  St  Bep. 
074. 

[S]  2.  If  it  be  conceded  then  that  the  judg- 
ment In  the  divorce  case  is  void,  Is  the  re- 
spondent thereby  estopped  to  dalm  dower? 
Ordinarily  a  void  judgment  cannot  operate 
even  as  an  estoppel.  It  has  been  said  that 
it  Is  for  all  purposes  a  nullity,  just  as  in- 
effectual as  though  it  had  never  been  ren- 
dered. It  vronld  no  doubt  be  true  that  if  the 
court  In  a  given  case  after  decreeing  divorce 
and  awarding  alimony  in  gross  were  to  add 
that  such  alimony  should  be  in  lien  of  dow- 
er, the  wife  might  safely  Ignore  the  anau- 
thorised  addenda  and  accept  the  alimony 
without  being  put  to  her  election.  The 
judgment  io  the  extent  that  it  granted  the 
divorce  and  awarded  alimony  would  be  valid, 
and  the  condition  Imposed  would  be  entire- 
ly nugatory.  In  such  case  the  wife  would 
be  entitled  to  the  alimony  as  a  matter  of 
absolute  right,  vrlthout  restriction  of  any 
kind,  and  there  would  be  nothing  inequita- 
ble in  accepting  and  retaining  it  and  reject- 
ing the  unwarranted  limitation.  In  this 
case,  however,  the  judgment  goes  further. 
It  decrees  specific  personal  property  of  the 
husband  to  the  wife,  awards  her  a  sum  of 
money,  and  adjudges  that  both  shall  be  in 
lien  of  dower  and  other  right  in  the  bus- 
band's  property  which  shall  thereafter  be 
free  from  any  daim  on  her  part.  The  de- 
creeing tb»  taoBband's  property  to  the  wife, 
and  the  adjudging  that  it  and  the  alimony 
shall  be  in  lien  of  dower  are  but  two  mutu- 
ally dependent  feati^res  of  a  scheme  that 
la  an  entirety.  Th&t  scheme  is  an  attempt- 
ed adjustment  and  adjudication  of  the  gen- 
eral property  rights  between  the  husband 
and  wife  growing  out  of  the  marital  rela- 
tion, and  for  the  reasons  stated  is  Invalid. 
So  that  the  question  Is,  Can  the  wife  accept 
and  retain  that  part  of  the  void  Judgment 
which  is  advantageous  to  her  and  repudiate 
the  remainder? 

When  the  respondent  separated  from  her 
hnsband  she  -  took  all  his  household  goods 
and  furniture  and  diamonds.  The  court  In 
rendering  judgment  in  the  divorce  case  said 
to  her  In  effect,  I  will  award  you  alimony, 
and  you  may  also  keep  the  personal  prop- 
erty you  have  taken  from  your  husband, 
which,  with  the  alimony,  is  practically  half 
of  aU  be  possesses,  but  upon  the  condition 
that  yon  renounce  all  further  claims  to  bis 
property  Including  your  dower.  She  under- 
stood this,  and  acquiesced,  as  the  trial  court 
found.  She  kept,  and  for  aught  that  ap- 
pears still  has,  the  property  so  adjudged  her, 


but  after  the  lapse  of  nine  years  upon  the 
death  of  her  former  husband  she  would  re- 
pudiate that  part  of  the  judgment  that  has 
become  onerous.  Thft  she  ought  not  be  iier- 
mitted  to  do.  Having  voluntarily  accepted 
the  privileges,  benefits;  and  fruits  of  the 
void  decree,  she  Is  estopped  to  dispute  that 
part  which  debars  her  of  dower.  Hamill  v. 
Talbott,  81  Mo.  App.  210;  Richeson  v.  Shn- 
mons,  47  Mo.  20;  Mohler  v.'  Shank's  Estate, 
93  Iowa,  273,  61  N.  W.  981,  34  L.  R.  A.  161, 
67  Am.  St.  Rep.  274;  Marvin  v.  Foster,  61 
Minn.  164,  63  N.  W.  484,  62  Am.  St.  Rep. 
586. 

Other  points  have  been  raised  by  appel- 
lants, but  it  is  unnecessary  to  consider  them. 
Under  the  views  herein  expressed  the  judg- 
ment below  cannot  stand;  and  it  is  ac- 
cordingly reversed. 

SMAUi,  C,  concurs. 

PER  CURIAM. .  The  foregoing  opinion  of 
RAGLAND,  C,  is  adopted  as  the  opinion 
of  the  Court 

BLAIR,  P.  J,  and  BOND  and  GRAVES, 
Jj.,  concur. 


HII/rON  et  al.  (SUBURBAN  SUPPLY  CO. 

et   al..    Interveners)    v.    UNIVERSAL 

CONST.  CO.  et  aL    (Na  2033.) 

(Supreme  Coptt  of  Missouri,  Division  No.  1. 
June  2,  1919.) 

CoUBTS  <8='231(5)— MissoTJBi  Sufkeme  Coubt 
— MTjKicrPAurr  as  Pasty. 
Where  materialmen  filed  petitions  against 
construction  company  and  city  asking  that  bal- 
ances dne  them  be  ordered  paid  them  by  city 
out  of  amount  retained  by  city  under  constroe- 
tion  contract,  and,  from  judgment  ordering  such 
sums  paid  and  adjudging  that  such  payipents 
should  be  in  satisfaction  pro  tanto  of  another 
judgment  by  the  construction  company  against 
the  dty,  the  construction  company  alone  appeal- 
ed, the  Supreme  Court  had  no  jurisdiction  of 
the  appeal,  the  amount  involved  being  insuffi- 
cient to  confer  jurisdiction;  the  city  not  be- 
ing a  party  thereto,  and  being  a  party  to  the 
cause  below  solely  as  stakeholder. 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
liam M.  Kinsey,  Judge. 

Petition  by  B.  L.  Hilton  and  another 
against  the  Universal  Construction  Com- 
pany and  another,  in  which  the  Suburban 
Supply  Company  and  others  Intervened. 
From  Judgment  for  the  named  Intervener 
and  certain  other  interveners,  the  named  de- 
fendant appeals.    Case  transferred. 

Hunkins- Willis  Lime  &  Cement  Company 
and  R.  L.  Hilton,  on  behalf  of  themselves 
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and  all  others  similarly  sitaated,  filed  tiielr 
petition  In  the  circuit  court  for  the  dfy 
of  St  Louis,  against  the  Universal  Con- 
struction Company  adH  the  dty  of  St  LauIs, 
wherein  they  alleged  that  the  dty  entered 
Into  a  contract  with  the  Universal  Con- 
struction Company  for  the  construction  of  a 
sewer,  to  be  paid  for  on  montlily  estimates, 
of  which  the  city  should  retain  16  per  cent, 
until  the  completion  of  the  work;  that  J. 
°W.  Farley  &  Co.  were  subcontractors  for  a 
portion  of  the  work  and,  becoming  bankrupt, 
Joseph  F.  Gallagher,  their  trustee,  under- 
took to  finish  their  work ;  that  plaintiff  lime 
and  cement  company  furnished  materials 
therefor  to  Farley  &  Co.  and  to  Gallagher, 
trustee,  and  plaintiff  HUton  furnished  labor 
to  them,  and  that  there  was  a  balance  due 
plaintiffs,  which  they  pray  the  court  to 
order  paid  to  them  by  the  dty  out  of  the 
retained  percentage  In  Its  possession  due  to 
the  Universal  Company,  the  sewer  having 
been  completed. 

The  contract  referred  to  was  made  under 
the  provisions  of  an  ordinance  of  the  dty 
numbered  25071,  in  which  the  sewer  Is  des- 
ignated the  "River  des  Peres  Foul  Water 
Sewer."  It  provided  that  the  work  should 
be  paid  for  by  the  dty  on  monthly  esti- 
mates, out  of  whldi  15  per  cent,  should  be 
retained  until  all  claims  for  material  and 
labor  should  be  paid.  A  bond  was  embod- 
ied in  the  contract,  conditioned  that  the 
contractor  should  "pay  the  proper  parties 
all  amounts  due  for  material  and  labor  used 
and  employed  in  the  performance  thereof," 
and  that  suit  might  be  brought  thereon  "by 
any  materialman,  laboring  man  or  mechan- 
ic" in  the  name  of  the  dty  for  breach  of  the 
conditions  thereof. 

A  number  of  intervening  petitions  were 
filed  in  the  cause,  asking  similar  relief,  but 
all  such  claims  were  allowed  and  paid  or 
dismissed  except  those  of  the  three  respond- 
ents In  this  appeal,  so  that  the  issue  here 
is  between  them  and  the  appellant  construc- 
tion company,  the  original  contractor,  as  to 
whether  these  three  are  entitled  to  the  pay- 
ment «t  their  respective  dalms  out  of  the 
mon^  retained  by  the  dty.  The  daim  of 
tbe  Suburban  Supply  Company  is  ^52.74 
and  interest  for  coal  furnished  J.  W.  Farley 
ft  Co.,  subcontractors  and  their  trustee  In 
bamcmptcy  and  used  in  the  operati<m  of 
steam  excavating  and  hoisting  machines 
and  in  a  monkey  engine  used  in 'handling 
tbe  material  excavated.  Tbe  claim  of  the 
Lumagbl  Coal  Company  is  for  coal  used  for 
similar  purposes.  The  daim  of  Lorlmer  & 
Gallagher  Company,  as  allowed,  was  for 
lumber  used  in  the  ditch  for  bracing.  The 
finding  and  recommendation  of  the  referee 
in  case  of  each  of  these  three  Interveners 
and  respondents  was  as  follows:  E^st  that 
In  the  matter  of  the  Suburban  Supply  Com- 
pany judgment  be  rendered  for  the  defend- 


ant; second,  in  the  matter  of  Oie  lAsiaghi 
Coal  Company  tbe  same  recommendation 
was  made;  third,  in  tbe  matter  of  the  in- 
tervention of  the  Lorlmer  ft  Gallagher  Com- 
pany Judgment  was  recommended  for  the  in- 
tervener for  $356b  The  cause  coming  on  to 
be  heard  upon  the  report  of  the  referee^  fiie 
court,  after  dismissing  the  claims  of  all 
otlier  tnteryeners,  leaving  only  the  Inter- 
vening petitions  of  the  Suburban  Supply 
Company,  Lumaghl  Coal  Company,  and  Lorl- 
mer ft  Gallagher  Company  pending  for  ad- 
judication, adjudged  as  follows: 

"The  court  finds  that  the  intervening  jietl- 
tioner  Suburban  Supply  Company  is  entitied  to 
recover  the  sum  of  $426.74,  with  interest  there- 
on, from  December  13,  1913. 

"The  court  finds  that  the  intervening  petition- 
er Lumaghi  Coal  Company  is  entitied  to  recover 
the 'sum  of  f  753.10,  with  interest  thereon  from 
December  13,  1913. 

"The  court  finds  that  the  intervening  peti- 
tioner Lorimer  ft  Gallagher  Company  ia  entitied 
to  recover  only  the  sum  of  $368,  with  interest 
thereon  from  Decsmber  13,  1913,  in  accordance 
vrith  the  referee's  report  and  finding. 

"The  court  further  finds  that  the  defendant 
the  dty  of  St  Loais  is  now  indebted  to  the  de- 
fendant Universal  Construction  Company  in  tlie 
sum  of  $22,162.60,  for  which  sum  judgment  has 
been  entered  as  of  this  date  in  favor  of  the  said 
Universal  Oonalmction  Company  against  said 
dt7  <^  St  Louis  in  cause  No.  89419. 

"It  is  therefore  considered  and  adjudged  by 
the  court  that  the  intervening  petitioner  Subur- 
ban Supply  Company  have  and  recover  judg- 
ment against  the  defendant  Universal  Oonstruc- 
tion  Company  in  the  sum  of  $501.87;  titat  the 
intervening' petitioner  Lnmaghi  Coal  Company 
have  and  recover  Judgment  against  the  defend- 
ant Universal  Construction  Company  in  the  Bom 
of  $881.72,  and  that  the  intervening  petitioner 
Lorimer  ft  Gallagher  Company  have  and  re- 
cover judgment  against  the  defendant  Universal 
Construction  Company  in  tbe  sum  of  $411.96. 

"It  is  further  ordered'^ and  adjudged  by  the 
court  that  the  defendant  dty  of  St  Louia  pay 
out  of  moneys  found  to  be  due  froai  it  to  tlie 
defendant  Universal  Construction  Company  the 
judgment  aforesaid,  to  the  respective  interven- 
ing petitioners  in  whose  favor  they  are  rendered, 
together  with  lawful  interest  from  and  after 
this  date;  and  it  is  still  further  ordered  and 
adjudged  that  the  costs  of  this  proceeding  be 
taxed  against  the  defendant  Universal  Constme- 
tion  Company,  and  that  the  defendant  dty  of 
St  Louis  also  pay  said  costs  either  to  the  deck 
of  this  court  or  to  the  parties  entitied  thereto 
out  of  moneys  found  to  be  due  from  it  to  the 
defendant  Universal  Construction  Company; 
and  it  is  still  further  ordered  and  adjudged  by 
the  court  that  all  moneys  paid  by  tiie  defendant 
dty  of  St.  Louis,  in  satisfaction  of  tiiis  decree 
and  costs  of  this  proceeding,  sfadl  be  in  satisfac- 
tion pro  tanto  of  the  Judgment  entered  on  tliis 
date  and  by  this  court  in  favor  of  defendant 
Universal  Construction  Company,  and  against 
the  dty  of  St  Louis,  in  a  certain  cause  pend- 
ing in  this  court  wherein  the  said  Universal 
Construction  Company  et  al.  are  plaintiffs  and 
the  city  of  St  Louis  is  defendant,  being  cause 
Mo.  89418." 
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From  that  Judgment  tbla  aiweal  was  tak- 
en by  the  defendant  Universal  Constmctlon 
Company  alone.  Tbe  amonnt  of  tbe  appeal 
bond  was  fixed  at  $600,  which  was  giren. 

Elnealy  &  Kinealy,  of  St.  Louis,  for  ap- 
pellant. 

John  B.  Denrir,  Jr.,  of  St  Louis,  for  re- 
Bpondents. 

n 

BROWN,  O.  (after  stating  the  facts  as 
above).  Do  we  have  Jurisdiction  of  this  ap- 
peal? The  aggregate  amount  of  the  Judg- 
ment is  only  $1,786.56,  so  that  the  Jorlsdio- 
tion  cannot,  by  any  process  of  reasoning, 
rest  upon  the  amount  involved.  The  city  of 
St.  Louis  is  not  a  party  to  this  appeaL  It 
is  satisfied  with  the  Judgment  because  it 
has  no  beneficial  interest  in  any  fund  out 
of  wUdti  it  may  be  paid.  It  is  a  party  sole- 
ly as  a  stakeholder.  This  Judgment  disclos- 
es on  its  face  that  another  Judgment  hta 
been  rendered  by  the  circuit  court  in  favor 
of  this  appellant  and  against  the  dty  whidi 
liquidates  the  fund  out  of  which  these  Judg- 
ments, if  sustained,  will  he  payable.  Upon 
the  authority  of  Harnett  v.  St.  Louis,  185 
S.  W.  1017,  and  the  numerous  cases  therein 
dted  we  must  refuse  to  entertain  Jurisdic- 
tion, and  accordingly  transfer  the  caoae  to 
the  St  Louia  Oourt  of  Appeals. 

RAOLA.ND  and  SlIALL,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C  is  adopted  as  the  opinion  of 
the  conrt 

BLAIR,  P.  3^  and  BOND  an^  ORAVBS, 
JJ.,  concur. 


STATE  ex  reL  and  to  Use  of  FENN  T.  CON- 
BAN  et  aL    (No.  20170.) 

(Snpreme  Court  of  Missouri,  Division  No.  1. 
June  8,  1»1».) 

1.  JvoouniT  «s»20d— Gkrcsax,  JtroGUxire— 

JilOBT  IN  AlTACHKXNT  STHT. 

Under  Sev.  St  1900,  {  2338,  where  defend- 
ant in  an  action  for  slander  appeared  by  apply- 
ing for  a  change  of  venue,  the  trial  conrt  waa 
allowed  to  enter  a  general  judgment  on  trial  on 
the  merits,  and  it  would  have  been  error  to 
enter  a  special  judgment  only  against  the  at- 
tached property. 

2l  Attachuxitt  4=9381  — Lubiutt  oir  Bono 

-HGXNSaUJ.  EXXOOTIOH. 

Where  an  action  of  slander  was  begun,  and 
defendant's  property  attached,  he  appeared,  and 
plalntiif  secured  general  Judgment  m  which 
execution  issued,  in  the  absence  of  appeal  bond, 
and  the  attached  property  was  sold,  plaintiff  and 
his  surety  on  the  attachment  bond  were  not 
liable  thereon. 


8.  ATOAOHifBirt  •E9881  — AonoR  oir  Boitd— 

Xaabiutt. 
Where  the  dteriff  had  in  his  hands  a  general 
execution  properly  issued  in  the  absence  of  ap- 
peal bond,  and  there  came  to  his  hands  certain 
property  of  the  judgment  debtor,  it  was  his  duty 
to  make  his  execution  out  of  the  property  which 
he  levied  upon  and  applied,  not  by  force  of  an 
attachment,  but  by  virtue  of  the  general  execu- 
tion on  a  general  judgment  so  that  the  judg- 
ment creditor  and  tiie  surety  on  his  attachment 
bond  are  not  liable  for  luch  application  in  the 
Judgment  debtor's  action  on  the  bond. 

4.  Attachubnt  «=»331  — LiABnxrr  on  Bond 

— VOLUHTABT  Set-OFT. 

The  volnntary  action  of  a  judgment  debtor 
in  setting  off  against  the  Judgment  creditor's 
judgment  three  judgments  held  by  himself 
against  the  judgment  creditor  cannot  be  charged 
to  the  attachment  bond  in  his  suit  thereon 
against  the  judgment  creditor  and  the  surety. 

6.  Judgment  «=>883(ll)—SKT-07r— Right  ov 
JXTDGiaNT  Obidiiob. 
A  general  judgment  creditor  had  the  right 
to  appear  in  the  court  where  the  Judgment  debt- 
or's judgment  against  him  was  entered,  and  to 
file  a  motion  to  have  the  same  satisfied  by  off- 
setting it  with  the  unpaid  balance  of  his  own 
gener^  judgment  and  the  order  and  judgment 
of  the  court  allowing  such  satisfaction  became 
final  when  no  appeal  was  taken. 

6.  Attachment  «s>S31— Liabiutt  on  Bond. 
The  statute  prescribing  bonds  to  be  given  in 
attachment  suits  covers  only  the  damages  occa- 
sioned by  the  attachment  and  orders,  judg- 
ments, processes,  and  proceedings  under  such 

branch  of  the  case. 

t 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

Action  by  the  State  of  Missouri,  at  the  re- 
lation and  to  the  use  of  Bert  F.  Fenn,  against 
M.  J.  Conran  and  J.  K.  Bobbins,  admluJatra- 
tors  of  the  estate  of  James  V.  Conran,  de- 
ceased, and  the  United  States  FideUty  & 
Guaranty  Company,  a  corporation.  S^m 
Judgment  for  relator  for  less  relief  than  de- 
manded, he  appeals.    AfBrmed. 

H.  A.  &  C.  R.  Hamilton  and  Bert  F.  Fenn, 
all  of  St  Louis,  for  appellant 

John  M.  Wood,  of  St  Louts,  and  Oliver 
tc  Oliver,  of  Cape  Oirardeau,  for  respond- 
ent United  States  FideUty  ft  Guaranty  Co. 

Gallivan  ft  FlnCh,  of  New  Bladrid,  for  CJon. 
ran  estate. 

GRAVES,  J.  This  is  an  action  upon  an 
attachment  bond.  Cause  was  tried  before  a 
referee,  to  whose  report  the  relator  filed  ex- 
ceptions, a  part  of  which  were  sustained. 
The  bond  was  for  $20,000,  and  relator  asked 
damages  in  a  sum  over  $17,(X)0.  The  referee 
recommended  Judgment  in  the  sum  of 
$5,016.26,  but  after  sustaining  certain  of 
relator's  exceptions,  and  modifying  the  re- 
port accordingly,  the  court  gave  relator  Judg- 
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moit  for  $7,226.68.  Not  aatisfled  with  this 
sum,  the  relator  baa  appealed. 

Facts  and  pleadings  may  well  be  outlined 
together.  In  May,  1906,  James  V.  Conran 
commenced  an  action  by  attachment  against 
Bert  F.  Fenn  in  the  circuit  court  of  New 
Madrid  county.  The  bond  In  this  suit  is  the 
attachment  bond  in  that  case.  Defendant 
appeared  and  filed  an  application  for  a  change 
of  venue,  and  the  venue  was  changed  to  St. 
iienevleve  county.  Plea  in  abatement  was 
filed,  and  In  January  term,  1907,  of  that  court 
a  trial  was  had  on  the  plea  in  abatement,  and 
verdict  and  judgment  was  entered  for  the 
plaintiff  in  said  matter  sustaining  the  attach- 
ment Later,  but  at  the  same  term  of  the 
court,  a  trial  was  had  on  the  merits  of  the 
case,  and  the  plaintiff  secured  a  verdict  and 
Judgment  for  $5,000.  The  action  was  for 
slander.  The  judgment  was  a  general  Judg- 
ment 

From  the  two  Judgments  the  defendant  in 
that  action  appealed,  but  gave  no  appeal  bond, 
and  by  reason  of  this  failure  come  several 
questions  in  the  case  now  before  us.  The 
appeal  finally  reached  the  St  Louis  Court  of 
Appeals,  and  both  Judgments  were  reversed 
by  that  court.  Conran  v.  Fenn,  159  Mo.  App. 
664, 140  S.  W.  82.  The  reversal  in  that  court 
was  in  September  1911.  Before  a  retrial  the 
plalntifF  (Conran)  in  the  slander  suit  died, 
and  of  course  his  cause  of  action  abated. 
The  result  was  that  the  attachment  was  dis- 
solved without  further  trial.  / 

The  two  parties  (Conran  and  Fenn)  seem 
to  have  been  active  in  lawsuits.  While  Con- 
ran was  suing  and  attaching  Fenn  in  the 
country,  Fenn  brought  a  number  of  suits 
against  Conran  in  the  city  of  St  Louis.  In 
some  three  or  four  he  procured  judgments, 
and  herein  more  trouble  in  the  instant  case. 

Whilst  the  Blander  suit  of  Conran  v.  Tean 
was  pending  upon  appeal,  there  being  no  ap- 
peal bond  given,  Conran  caused  execution 
to  be  issued  and  some  property  of  Fenn  to 
be  sold  and  some  money  in  a  partition  suit 
to  be  held  and  applied  on  the  judgment 
Tills  occasions  a  contention  here. 

Furthermore,  during  the  pendency  of  the 
appeal,  Fenn  obtained  some  three  or  four 
judgments  in  the  dty  of  St.  Louis,  and  Cour 
ran  used  his  Judgment  in  the  slander  suit 
to  satisfy  or  partially  satisfy  these  Judg- 
ments. These  likewise  occasion  contentions 
in  the  instant  case. 

The  latitude  of  the  pleadings  covered  all 
these  matters,  and  we  have  combined  both 
brief  outlines  of  pleadings  and  facts.  More 
details  can  be  best  left  to  the  discussion 
of  the  points  urged  in  the  course  of  the  opin- 
ion. 

I.  There  are  but.  three  assignments  of 
error  made  by  appellants,  and  of  these  in 
order. 

In  the  slander'  suit  the  court  (the  defend- 
nnt  having  personally  appeared)  entered  a 
general  Judgment    No  appeal  bond  having 


beai  gtren  by  Fenn,  the  plaintiff  caused  a 
general  execution  to  issue  upon  this  judg- 
ment pndlng  the  appeal  and  eoid  under 
that  ezeestton  some  real  estate  of  Fenn  fOr 
$2,241,  the  net  proceeds  of  which  was  credit- 
ed upon  the  Judgment  This  sum  relator 
says  that  he  should  be  permitted  to  re- 
cover. 

The  referee  found  that  relator  could  not 
recover  nopn  this  Mem  because  there  was  no 
evidence  before  W&  from  which  he  could 
determine  bis  damages.  The  court  how- 
ever, took  the  position  tliat  there  was  no 
liability  upon  the  attadiment  bond  for  these 
alleged  damages.  If  this  be  true,  there  is 
no  reason  to  discuss  the  reason  assigned  by 
the  referee. 

[1]  In  this  attachment  suit  the  defendant, 
Fenn,  was  personally  served,  and  appeared. 
He  appeared  first  by  applying  for  a  change 
of  venue.  Wlnnlngham  v.  Trueblood,  149 
Mo.  loc.  dt  682,  51  S.  W.  399.  By  statute 
fscctlon  2888,  B.  S.  1909)  the  court  was  al- 
lowed to  enter  a  general  Judgment  upon  the 
trial  of  the  merits.  In  fact,  we  have  held  it 
error  to  enter  a  special  judgment  against 
the  attached  property,  and  error  not  to  enter 
a  general  judgment  when  defendant  appears, 
iliiupin  V.  Mining  Co.,  78  Mo.  loc.  dt.  27; 
Bomm  V.  Reed,  73  Mo.  loc.  dt  464 ;  Jones  v. 
Hart,  60  Mo.  851 ;  Kritser  v.  Smith.  21  Mo. 
296;  Anderson  v.  Hull,  45  Mo.  App.  loc.  dt 
205. 

[2]  The  sale  was  not  had  by  reason  of  any 
Judgment  or  order  In  the  attachment  branch 
of  the  case.  It  was  had  under  a  general 
execution,  issued  upon  a  general  Judgment 
Now,  while  as  between  creditors  and. their 
claims  to  priority  of  Hens  we  hold  that  an 
attadunent  lien  is  merged  into  this  general 
Judgment  lien,  yet  that  does  not  reach  this 
case  Tlic  question  here  is:  If  the  rela- 
tor was  damaged  by  the  sale  of  this  land, 
did  that  damage  grow  out  of  the  attadunent 
of  the  property  under  the  bond  herein  sued 
upon,  or  did  it  follow  from  this  general 
Judgment?  We  think  the  latter.  Up  to  the 
time  of  the  entry  of  this  general  Judgment 
relator  had  not  suffered  this  particular  dam- 
age. When  the  general  Judgm^it  was  en- 
tered it  became  not  only  a  Uen  npon  the 
attached  property,  but  upon  all  other  realty, 
if  any.  Conran  had  the  legal  right,  In  the 
absence  of  an  appeal  bond,  to  have  his 
general  execution,  and  the  right  to  sell  not 
only  the  realty  sold,  but  any  other  tliat  Fenn 
had  at  the  time.  TMs  per  force  of  the  gen- 
eral jadgiiieut  and  the  general  execution. 
Suppose  Fenn  had  owned  other  realty 
which  had  not  been  attached,  and  the  sheriff 
under  bis  general  execution  had  levied  upon 
and  sold  it;  comld  it  be  said  that  the  at- 
tachment bond  would  be  liable?  Certainly 
not.  If  that  be  correct,  then  how  can  there 
be  liability  upon  the  attachment  bond  here, 
when  under  the  law  the  sheriff  had  Just  the 
same  rl^t  to  sdl  this  attadied  property 
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(under  tbe  drcamstances  of  this  case)  as  be 
would  bave  bad  to  sell  otber  tinatta<died 
raalty.  Tbe  general  judgment  gave  botb  Coo- 
ran  and  the  shwlfl  exactly  the  same  rights 
In  either  Instance.  When  this  realty  was 
sold,  It  was  legally  and  rightfully  sold  (there 
beln;;  no  appeal  bond),  and  the  attachment 
bond  Is  not  liable.  After  the  reversal  of  the 
Judgment,  Conran  may  have  been  liable  in 
a  proper  suit,  but  not  by  action  on  the  t>ond. 
We  agree  with  the  rlews  of  tbe  trial  court 
npon  this  question. 

[3]  II.  Whilst  Conran's  execution,  supra, 
was  in  the  bands  of  tbe  sheriff,  be  also  had 
in  his  bands  $721  belonging  to  Fenn,  which 
came  to  the  sherJSf  from  a  partition  sale*  of 
lands,  and  this  |721  the  sheriff  applied  to 
the  Conran  Judgment  on  the  execution  he 
had.  Relator  eays  he  should  hare  had  a  re- 
coTery  for  this  sum.  Wbat  we  have  said  in 
eur  paragraph  1,  supra,  practically  deter- 
mines this  contention  against  the  api)el- 
lant.  The  sheriff  had  in  bis  hands  the  gen- 
eral execution  mentioned.  Then  came  to  his 
hands  this  $721,  the  property  of  Fenn.  It 
was  the  duty  of  tbe  sheriff  to  make-  his  exe- 
cution oat  of  the  property  of  Fenn.  He 
levied  upon  and  applied  this  $721  not  per 
force  of  the  attachment,  bnt  by  virtue  of  the 
general  execution  on  a  general  Judgment 
Point  1  c:ontrol8  this  point,  and  our  ruling 
there  will  preclude  the  claim  of  appellant 
here. 

(#-•]  in.  Fenn  had  some  three  Judgments 
against  Conran,  which  were  satisfled  by 
being  set  off  by  the  slander  suit  Judgment 
The  aggregate  amount  so  used  was  $2,100 
and  rdator  says  he  was  entitled  to  recover 
this  sum. 

The  record  shows  tbat  tbe  larger  of  tbe 
three  Judgments  alwve  mentioned  was  settled 
In  this  way  by  consent  of  the  parties.  This 
voluntary  action  of  Fenn,  and  his  consequent 
loss,  if  any,  certainly  cannot  be  charged  to 
this  bond  In  the  attachment  suit  As  to  the 
other  two  Judgments,  tbe  record  shows  tbat 
Conran  appeared  in  the  St.  Louis  court, 
where  Fenn's  Judgment  was  entered,  and 
Hied  a  motion  to  bave  tbe  same  satisfied  by 
offsetting  It,  with  the  unpaid  balance  of  the 
general  Judgment  in  the  slander  suit.  This 
Conran  had  the  legal  right  to  do,  and  the 
order  and  Judgment  of  tbe  court  allowing 
tbe  satisfaction  in  this  manner  became  final, 
in  tbat  no  appeal  was  taken. 

But,  If  we  are  right  In  our  paragraphs  1 
and  2,  relator  Is  not  entitled  to  recover  these 
items  for  the  reasons  in  paragraph  1  ex- 
pressed. All  this  was  done  under  a  general 
Judgment,  and  not  under  any  order  or  Judg- 
ment In  the  attachment  branch  of  the  case. 
The  statute  prescribes  the  form  of  the  bond 
to  be  given  In  attachment  suits,  bnt  it  covers 
only  tbe  damages  occasioned  by  the  attach- 
ment and  orders.  Judgments,  processes,  and 


proceadlngs  under  that  bran<^  qf  tbe  case.  ' 
In  this  case  all  these  mattexB  occurred  per 
force  of  a  general  Judgment 

Suppose  fbtit  tbe  plea  in  abatement  bad 
been  sustained  in  tbe  circuit  court  in  tbe 
case  of  Conran  v.  Fenn,  and  suppose  on  tbe 
trial  of  the  merits  Conran  had  gotten  a  Judg- 
ment for  $6,000,  as  he  did  here,  and  suppose 
further  he  had  offset  this  general  Judgment 
of  $5,000  against  the  Judgments  of  Fenn  in 
the  St  Louis  courts,  as  was  done  In  tbe  in- 
stant case;  could  it  be  contended  for  a 
moment  that  the  attachment  bond  would  be 
liable?  We  think  not  Nor  can  It  be  liable 
in  the  instant  case.  In  offsetting  the  Judg-. 
ments  by  this  general  Judgment  of  $5,000 
Conran  was  doing  wbat  he  then  had  tbe  legal 
right  to  ^do.  He  was  not  acting  under  the 
attachment,  but  imder  a  general  Judgment. 
Relator  may  bave  bad  some  rlgh^  against 
Conran  upon  the  revival  of  bis  $5,000  gen- 
eral Judgment,  but  not  against  the  attach- 
ment bond,  Iieeause  none  of  tbe  things,  were 
done  under  any  Judgmott  oc  process  In  tbe 
attachment    proceeding. 

Finding  no  error  In  tbe  record,  this  Judg- 
ment sbonld  be,  and  is,  affirmed. 

All  concur,  except  BOND,  J.,  not  sitting. 


KEMPER  et  al.  v.  LONG  et  al.    (No.  21174.) 

(Supreme  Court  of  Missoarl,  Division  No.  1. 
June  2.  1919.) 

Schools  and  Schooi.  Distbicts  4=970— High 
School— BxNTAx  o»  Bdiuhho  —  "Estab- 
lish." 
Laws  1913,  p.  721,  relating  to  consolidated 
school  districts,  Rev.  St  1900,  {  10869,  giving 
consolidated  school  districts  power  to  "estab- 
Ush"  high  schools,  and  Rev.  St  1009,  |  108S8, 
relating  to  rental  of  school  bnildings,  anthor- 
ize    consolidated    school   district    directors    to 
rent  high  school  bnilding,  where  district  has 
refused  to  vote  funds  for  erecting  such  build- 
ing. 

[Ed.  Note.— For  other  definitioDS,  see  Worda 
and  Phrases,  First  and  Second  Series,  Estab- 
lish.] 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty ;  Fred  Lamb,  Judge. 

Injtmctlon  salt  by  B.  F.  Kemper  and  oth- 
ers against  George  Long  and  others.  A  final 
injunction  was  appealed  to  tbe  Elansas  City 
Court  of  Appeals,  which  reversed  the  Judg- 
ment (203  S.  W.  882),  and  certified  case  to 
the  Supreme  Court    Judgment  reversed. 

John  D.  Taylor,  of  Keytesvllle,  for  appel- 
lants. 

Roy  McKittrick,  of  Salisbury,  for  re- 
spondents. 


CasFor  othar  eaiM  lee  uuma  topic  sad  KBr-NDMBUB  In  «i:  Kcer-Nunbwed  OigcsU  and  Indaxas 
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BLAIR,  P.  J.  In  a  salt  to  enjoin  the  di- 
rectors of  consolidated  school  district  No.  4, 
Chariton  county,  Injunction  was  made  final, 
and  the  cause  appealed  to  the  Kansas  City 
Court  of  Appeals.  That  court  reversed  the 
Judgment  (203  a  W.  632),  and  certified  the 
cause  here  because  it  deemed  its  opinion  in 
conflict  with  Black  t.  Cornell,  SO  Mo.  App. 
641,  and  Fugate  ▼.  McManama,  60  Mo. 
App.  39. 

The  district  was  duly  organiiBed,  but  has 
refused  to  vote  funds  to  erect  a  high  school 
building.'  The  directors  rented  a  room,  in 
which  they  have  caused  a  high  school  to  be 
conducted,  and  intend  to  continue  this 
course.  The  real  question  is  whether  they 
have  power  to  rent  a  building  in  these  cir- 
cumstances. The  Court  of  Appeals  held 
they  had  that  power.  The  district  has, 
since  its  organization,  maintained  four  pri- 
mary schools  and  a  high  school,  and  the  lat- 
ter is  now  duly  accredited  as  a  high  school 
of  the  third  dass.  Section  10923,  R.  S.  1909. 
It  is  not  claimed  the  demands  of  the  dis- 
trict do  not  require  a  high  sdiool,  nor  that 
the  district  funds  are  insufficient  for  its 
further  maintenance.  One  of  the  declared 
purposes  of  the  organization  of  consolidat- 
ed districts  is  the  maintenance  of  high 
schools  (section  1,  p.  721,  Laws  1913),  and 
one  of  the  reasons  for  the  emergency  pas- 
sage of  the  Consolidated  School  District 
Law  Is  the  "Immediate  need"  of  rural  high 
schools.  SecUon  9,  p.  724,  Laws  1913.  In 
the  same  act  It  is  provided  that,  when  a  con- 
solidated district  is  formed,  "all  the  laws 
applicable  to  the  organization  and  govern- 
ment of  town  and  city  school  districts  as 
provided  in  article  IV,  chapter  106,  R.  S. 
1909,  shall  be  applicable.  •  •  •  The  act 
of  1913  does  not  require  that  a  high  school 
building  shall  be  erected  by  the  district  in 
every  instance,  though  it  holds  out  a  sub- 
stantial InducenKUt  (section  7,  p^  724,  Laws 
1913)  to  follow  this  course.  It  speaks  of  the 
district  providing  an  adequate  building,  and 
for  special  aid  when  such  building  is  pro- 
vided and  a  designated  course  of  study  is 
maintained.  Section  8,  p.  724,  Laws  1913. 
This  aid  was  given  the  Charlton  county 
district  by  the  state  during  the  school  year 
preceding  this  suit. 

Section  10869,  also,  gives  the  consolidated 
district  power  to  establish  a  high  school. 
'me  word  "establish"  has  a  variety  of  mean- 
ings. "l%e  particular  sense  In  whidi  the 
word  [establish]  Is  used  must  be  determined 
by  the  context  and  the  manifest  intent  and 
scope  of  the  statute."  Armstrong  v.  George, 
S4  Kan.  loc.  cit.  2S1,  114  Pac.  210.  The  rel- 
event  portion  of  section  10869  reads  thus: 

"When  the  demands  of  the  district  require 
more  than  on«  public  school  building  therein, 
the  board  shall,  aa  soon  as  sufficient  fonda  have 
been  provided  therefor,  establish  an  adequate 
number   of   primary   or   ward   achooli^   corre- 


sponding In  grade  to  those  of  other  public 
school  districts,  and  for  this  purpose  the 
board  shall  divide  the  school  district  into 
school  wards  and  fix  the  boundaries  thereof, 
and  the  board  shall  select  and  procure  a  site  in 
each  newly  formed  ward,  and  erect  a  suitable 
school  building  thereon  and  furnish  the  same; 
and  the  board  may  also  establish  schools  of  ja 
higher  grade,"  to  wit,  high  schools. 

In  some  circumstances  the  word  "estab- 
lish" may  Include  the  selection  of  sites  and 
the  erection  of  buildings  thereon.  We  do  not 
think  it  is  so  used  in  the  section  quoted. 
Th^  Legislature  declared  that  in  the  case  of 
wtftd  schools  the  board  should  establish  an 
adequate  number.  For  the  purpose  of  do- 
ing so  the  board  must  divide  the  district  in- 
to school  wards  and  fix  the  boundaries.  The 
provision  for  the  selection  of  sites  and  the 
erection  of  buildings  is  an  Indepoident 
clause.  The  thing  to  be  done  for  the  pur- 
pose of  establishing  such  schools  is  the  divi- 
sion Into  wards.  The  sites  and  buildings  are 
also  required,  but  are  not  enumerated  aa 
necessary  for  the  purpose  of  establishing  the 
schools.  Had  the  section  read,  "And  for  this 
purpose  the  board  shall  divide  the  school 
district  Into  school  wards  and  fix  the  honnd- 
aries  thereof  and  sdect  and  procure  a  site." 
etc.,  the  meaning  would  have  been  different 
With  respect  to  establishing  high  schools 
the  section  adds  nothing  to  the  simple  au> 
thorlzation,  "and  the  board  may  establish, " 
etc.  It  is  apparent  the  word  is  used  with 
reference  to  the  school  rather  than  the  slto 
and  building,  and  the  latter  are  treated  by 
the  Legislature  as  not  witiiin  the  meaning 
of  that  word  as  used  in  this  section.  It  la 
used  in  the  same  sense  In  other  sections  In 
this  chapter.  It  Is  true  a  building  Is  nec- 
essary, but  what  we  are  now  attempting  U 
to  discover  the  meaning  of  a  particular  word 
as  used  in  a  particular  connection  by  the 
Legislature.  When  given  the  meaning  above 
pointed  out,  and  when  the  absence  of  any 
requirement  as  to  sites  and  buildings  for 
high  schools  is  noted,  and  when  the  act  of 
1913,  above  referred  to,  is  read  in  connec- 
tion with  this  section,  the  most  reasonable 
Interpretation  of  the  section  la  that  the 
Legislature  did  not  intend  to  preclude  an 
arrangement  for  high  school  buildings  in 
such  districts,  In  circumstances  like  those 
appearing  in  this  record,  by  means  other 
than  the  purchase  of  sites  and  the  erection 
of  buildings  thereon  by  the  district  Any 
other  conclusion,  as  is  apparent,  would  in- 
volve difScultles  in  construing  the  statutes 
referred  to.  The  state  department  of  educa- 
tion evidently  has  so  construed  the  act  of 
1913  and  section  10869,  and  approved  the 
granting  of  sl^te  aid  to  this  school.  Other 
sections,  it  is  true,  provide  means  for  se- 
curing funds  for  high  school  buildings,  but 
this 'does  not  militate  against  the  view  that 
section  10669  means  that  tha  erectloa  ot  a 
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boUdlng  is  not  essential  to  tbe  cstabUBh- 
ment  of  a  high  school,  as  that  word  Is  used 
In  that  section.  In  soch  dicomstasoea, 
since  a  bnlldlng  la  necessary,  and  since  tbe 
board  la  not  conllned  by  this  section  to  erect- 
teg  a  building,  the  board  Is  left  free,  so 
far  as  this  section  Is  concerned,  to  acquire 
one  by  other  lawfol  means.  The  word  "es- 
tablish" has  Itself  been  hdd  to  Indade  pow- 
er to  rent  City  t.  Ledwith,  26  Fla.  192,  7 
South.  885,  9  L.  B.  A.  ae,  28  Am.  St  Bep. 
6B& 

Section  10883,  R.  S.  1900,  which  Is  ap- 
plicable to  this  Cfise,  provides  that  title  to 
school  property  shall  be  vested  In  the  dis- 
trict, "and  all  property  leased  or  rented  for 
sdiool  porposes  shall  be  wholly  nnder  the 
control  of  the  board  of  directors  during 
such  time;  but  no  board  shall  lease  or  r«>t 
any  building  for  school  purposes  while  the 
district  school  house  Is  unoccupied.  •  •  •  " 
This  section  clearly  reoognlEes  the  power  of 
districts  of  this  kind  to  rent  school  build- 
ings. It  has  granted  the  privilege  (section 
10869)  and  imposed  the  duty  (Laws  1918,  p. 
721)  to  "establish"  and  "provide"  high 
schools  In  consolidated  districts,  and  au- 
thorized state  aid  without  requiring  tbe  erec- 
tion of  a  building  by  the  district  We  think 
that,  when  construed  together,  the  several 
acts  require  the  conclusion  that  In  a  case 
like  this  the  board  of  directors  was  author- 
ized to  provide  a  high  school  building  by 
renting  It 

We  do  lot  think  the  opinion  of  the  Court 
of  Appeals  conflicts  with  Black  v.  Cornell, 
SO  Mo.  App.  on,  and  Fugate  v.  McManama, 
60  Mo.  App.  89.  These  cases  dealt  with 
common  school  districts  and  involved  other 
statutes.  Besides,  section  10883  has  been 
substantially  amended  since  the  decision  In 
Black  v.  Cornell,  and  Fugate  v.  McManama 
■  was  decided  on  grounds  not  relevant  here 
and  independent  of  Black  v.  Cornell. 

The  judgment  la  reversed. 

BOND  and  GRAVES,  JJ.,  concur. 


OHiES  V.  MICHIGAN  CENT.  H.  CO. 
(No.  19744.) 

(Supreme  Court  of  Missouri,  IMvision  No.  2. 
June  3,  1919.) 

1.  Oabrieiis  «=»315(3)— Cabbiaok  or  Passbr- 

QKBB— NKQUOKNCB. 

Where  tlie  petition  of  a  passenger  on  d»- 
teidant's  train  averred  that  a  vestibule  door 
was  n^Ugently  left  open,  and  tliat  as  a  result 
of  a  sudden  jar  or  jolt  he  was  thrown  from  the 
car  platform  onto  tbe  tracks,  proof  of  the  con- 
curring acts  of  negligence  is  essential  to  recov- 
ery. 


2.  AFFBAZ.  ARS  HtBBOB  «s»10ei(l)»ItSVtBW— 

HABioxaa  Hbbob. 
Where  a  demurrer  should  Iiave  been  sustain- 
ed to  plaintiS's  evidence,  but  the  court  submitted 
the  same  to  the  juiy,  wUch  found  for  defend- 
ant, error  in  the  instructions  does  not  warrant 
new  trial,  because  it  was  harmless. 

Appeal  from  Circuit  Court  Buchanan 
County ;   Thomas  B.  Allen,  Judge. 

Action  by  Boyd  Giles  against  tbe  Michigan 
Central  Railroad  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

Sterling  P.  Reynolds,  of  St  Joeeph,  for  ap- 
pellant 

Culver  &  Phillip,  of  St  Joseph,  for  re- 
spondent 

WALKER,  J.  In  a  suit  for  personal  in- 
juries, brought  by  plaintiS  against  defendant 
in  the  circuit  court  of  Buchanan  county,  a 
trial  resulted  In  a  verdict  for  defendant 
from  which  plaintiff  appeals. 

On  December  26,  1913,  plaintiff  was  a  pas- 
senger on  one  of  defendant's  solid  vestibuled 
trains,  en  route  from  New  Tork  City  to  Chi- 
cago. When  the  train  reached  the  latter 
dty,  at  about  the  Twenty-Second  Street 
crossing,  the  plaintiff,  it  is  conceded,  there 
being  no  eyewitness  to  thq  accident  fell 
through  an  open  vestibule  door  and  was  in- 
jured. Soon  thereafter  be  was  found  lying 
in  an  unconscious  conAtion  near  the  track 
by  employes  of  the  defendant.  He  was  taken 
to.a  hospital  in  Chicago,  and  upon  an  exami- 
nation by  the  attendant  physician  and  the 
surgeon  employed  by  defendant  it  was  dis- 
covered that  be  had  a  bruise  on  the  right 
temporal  region  of  his  head.  His  blood  pres- 
sure was  taken,  showing  It  to  be  above  nor- 
mal. A  subsequent  examination  a  few  hours 
later  showed  a  further  Increase  in  blood  pres- 
sure. He  remained  unconscious  during  the 
night  and,  bis  blood  pressure  the  next  morn- 
ing being  greater,  It  was  decided  that  there 
was  such  an  Injury  to  the  brain  as  to  render 
an  ojiteration  neces^ry.  In  the  meantime  he 
had  aroused  from  his  stupor  and  became 
wildly  delirious.  An  aniesthetlc  was  admin- 
istered and  an  operation  performed.  In  which 
that  portion  of  the  sicull  underneath  the 
bruise  over  the  right  temporal  region  was 
trephined  and  a  portion  of  the  bone  r«noved. 
Other  steps  were  taken  in  their  order  neces- 
sary to  leave  the  wound  in  a  condition  to 
heal.  Coming  out  from  under  the  influence 
of  the  anaesthetic,  he  again  became  violent, 
and  it  was  necessary  to  administer  opiates 
and  place  him  under  physical  restraint  to 
prevent  his  removing  the  bandages  from  the 
wound  and  inflicting  injury  on  himself.  Aft- 
er about  a  week  be  regained  his  normal  men- 
tal- condition,  talked  rationally,  and  recog- 
nized his  friends.    The  wound  healed  wlth- 
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oat  infection,  and  after  about  two  weeks 
from  the  date  of  the  injnry  he  left  the  hos- 
pital tn  seemingly  good  health. 

The  contdnsiona  of  experts  as  to  the  prob- 
able effect  of  the  Injury  .were  widely  variant, 
as  is  not  Infrequent  in  this  character  of  tes- 
timony; at  best  they  were  problematical,  or 
of  little  probative  force.  The  fact  appears, 
however,  more  potent  than  speculation  based 
on  assumptions  of  fact,  that  since  the  plain- 
tiff's recovery  he  has  been  pursuing  with 
satisfaction  to  his  employers  his  former  vo- 
cation, that  of  caretaker  in  the  idilpment  of 
live  poultry.  Qla  principal  contention  is  tiiat 
he  suffers  from  a  Ion  of  memory,  and  that 
his  left  knee  is  partially  jwralyzed,  as  a  re- 
sult of  the  Injury.  His  own  testimony,  as 
preserved  in  the  record,  does  not  give  color 
to  this  contention. 

Gnie  petition,  after  the  usual  formal  and 
necessary  allegations  in  a  pleading  of  this 
character,  the  sufficiency  of  none  of  which 
are  questioned,  avers,  in  effect,  that  while 
plaintiff  was  a  passenger  on  defendant's  solid 
vestibuled  train,  with  a  knowledge  on  bis 
part  a%  well  as  that  of  the  agents  and  serv- 
ants of  the  defendant  of  the  presence,  use, 
and  puriwse  of  the  vestibules  connecting  the 
cars,  and  that  they  should  remain  closed,  ex- 
cept to  admit  of  the  ingress  and  egress  of 
passengers  at  stations,  that  defendant's 
agents  and  sefvants  negligently  permitted 
the  entrance  to  the  vestibule  of  the  coach  on 
which  plaintiff  was  Riding  as  a  passenger, 
and  that  of  the  adjoining  coach,  to  carelessly 
and  negligently  remain'  open  while  the  train 
was  in  motion,  without  the  knowledge  'of 
plaintiff,  and  while  he  was  in  the  exercise  of 
ordinary  care,  in  going  from  one  coach  to  an- 
other, that  said  train  gave  a  quick  Jerk  and 
plaintiff  was  thrown  through  the  open  vesti- 
bule to  the  ground  and  permanently  Injur- 
ed. The  accident  and  plaintiff's  injury  are 
more  particularly  pleaded  as  follows: 

"That  in  said  fall,  and  by  reason  thereof, 
caused  by  the  negligence  of  the  defendants  in 
permitting  the  vestibule  to  be  open,  and  the 
negligence  and  carelessness  of  the  defendants' 
■ervants  in  charge  of  said  train  in  causing  the 
said  train  to  be  jerked,  plaintiff  was  thrown  to 
the  ground  from  said  train  in  a  violent  and  dan- 
gerous manner,  his  skull  mashed  and  fractured, 
his  head  serionsly  and  permanently  injured,  and 
a  hole  torn  into  his  skuU ;  that  he  received  a 
cerebral  injury;  that  on  account  of  said  cere- 
bral injury  his  left  knee  is  partially  paralysed, 
and  will  continue  to  be  for  the  balance  of  hia 
life;  that  the  cerebral  injnry  received  by  him  is 
permanent,  and  will  never  heal  or  cure;  that 
by  reason  of  said  injury,  caused  by  the  negli- 
gence of  defendant's  agents  and  servants  afore- 
said, he  has  suffered  great  bodily  pain  and  men- 
tal anguish,  and  will  continue  to  suffer  great 
bodily  pain  and  mental  anguish  the  remainder 
'  of  bis  life. 

"Wherefore,  the  premises  considered,  the 
plaintiff  prays  judgment  against  the  defendants 
for  the  sum  of  twenty-five  thousand  dollars 
($25,000.00),  and  for  bis  cosU  herein  expended." 


The  answer  was  a  general  AeniaL 
[1]  The  petitian,  a».the  quoted  portion  of 
same  disdoses,  charged  two  acts  of  negli- 
gence— the  open  entrance  or  door  to  the  ves- 
tibule, and  a  sadden  Jerk  in  the  car.  These 
were  so  pleaded  as  to  form  connected  facts, 
the  proof  of  both  of  wbidi  was  necessary  to  a 
recovery.  While  separate  spedflc  acts  of 
negligence  may  be  charged,  and  a  recovery 
had  upon  proof  of  one,  if  that  one  is  suffi- 
cient to  constitute  a  cause  of  action  (Jordan 
V.  Transit  C!o.,  202  Mo.  418,  101  S.  W.  11), 
that  was  not  done  in  the  instant  case.  Q3ie 
only  proof  of  negligence  adduced  was  as  to 
the  open  door  or  entrance.  In  addition  to 
the  absence  of  any  evidence  of  a  Jerk  in  the 
car,  it  is  shown  as  inconsistent  with  the  oc- 
currence of  such  a  fact  that  at  the  time  the 
accident  must  have  occurred  the  train  was 
moving  on  a  straight  and  level  track  at  a, 
speed  of  not  more  than  15  miles  per  hour. 
Under  this  state  of  facts,  with  the  additional 
one  that  the  vestibule  was  at  the  time  well 
lighted,  the  conclusion  cannot  reasonably  be 
drawn  that  the  plaintiff,  upon  stepping  out 
of  the  car  upon  the  vestibule,  was  thrown 
therefrom  and  received  the  injuries  for 
which  he  claims  damages.  Proof  of  the  con- 
nected acts  of  negligence,  therefore,  as  plead- 
ed, was  necessary  to  establish  the  liability 
of  the  defendant. 

The  facts  here  ase  parallel  with  those  in 
the  recent  case  of  Kim  v.  Harvey,  208  S.  W. 
479,  In  which  Ellison,  P.  J.,  speaking  for  the 
Kansas  City  (kiurt  of  Appeals,  saM: 

"It  was  necessary  that  each  of  the  acts  should 
occur  in  order  to  throw  her  from  the  car.  The 
lurch  of  the  car  on  the  rough  track  would  have 
been  harmless,  if  the  doors  bad  been  dosed; 
and  the  open  doors  would  have  been  harmless,  if 
the  car  bad  not  lurched  on  the  rough  track. 
The  combined,  or  concurring,  acts  of  negligence 
were  necessary  to  make  a  case." 

The  Supreme  Ck)urt  of  Alabama,  in  West- 
em  Ry.  Ca  V.  McPherson,  146  Ala.  427,  40 
South.  934,  held  that  where  the  negligence  is 
alleged  ,as  consisting  of  several  acts,  con- 
junctively averred,  all  must  be  proved  before 
plaintiff  is  entitled  to  recover.  A  like  ruling 
baa  been  made  by  the  Supreme  Coart  of 
Michigan,  In  Wormsdorf  v.  Det  Ry.  Co.,  75 
Mich.  477,  42  N.  W.  1000,  13  Am.  St.  Rep. 
4S3,  where  it  is  hdd  that  where  the  acddoit 
and  resulting  Injury  are  alleged  to  have  been 
caused  by  several  negligent  concurring  acts 
and  omissions  each  must  be  proved  to  war- 
rant a  recovery. 

[2]  Under  the  pleadings,  and  in  the  ab- 
sence of  the  proof  noted  in  the  case  at  bar, 
plalntifl  was  not  entitled  to  recover,  nils 
being  true,  it  Is  immaterial  whether  the  in- 
structions given  or  asked  and  refused  were 
right  or  wrong.  Quinn  v.  Met  St.  Ry.  (Jo., 
218  Mo.  645,  118  S.  W.  46;  Carr  v.  R.  S.. 
195  Mo.  214,  92  S.  W.  874.  If  a  record  dis- 
closes that  a  plaintiff  is  not  entitled  to  re- 
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eoTer,  tbe  cotnt  ebrald  Boataln  a  flemurrer 
to  the  evMcnce.  U,  iOBtoid  of  dolog  ao,  the 
court  submits  the  case  to  the  iray  and  sLvea 
erroneous  instructions,  and  the  jury  finds  tor 
the  defendant,  the  verdict  will  not  be  dis- 
turbed, because  It  is  fpr  tbe  rl^t  party,  as 
plaintiff,  under  no  circumstances,  would  have 
been  entitled  to  a  verdict.  Moore  v.  LindeU 
By.  Co.,  176  Mo.  S^  76  S.  W.  072;  Woods 
v.  By.,  187  S.  W.  11. 

From  all  of  which  it  follows  tdiat  the  Judg- 
ment should  be  affirmed;  and  It  la  so  or- 
dered. 


CODGHENOTJB  v.  HXJTOHINGS  et  aL 
(No.  19918.) 

(Supreme  Court  of  Missouri,  Division  Na  1. 
June  2,  1919.) 

VSNDOB  AND  Pttbchasbs  4=93d(2>— Misbefsb- 
SENTATION— FaBM  LaND— IbbIOATION. 

Missouri  farmer,  who  has  been  induced  to 
buy  Texas  land  upon  tbe  representation  that 
the  land  was  in  "one  of  the  richest,  most  certain 
agricultnral  districts  of  the  world,"  and  that 
the  "most  splendid  irrigation  system  that  can 
be  found"  had  been  installed,  and  that  the  land 
had  mpie-  advantages  and  f^nrer  disadvantages 
than  any  other  land  on  the  American  continent, 
may  rescind  sale  after  discovery,  after  removal 
to  Texas,  that  it  was  impossible  to  produce  the 
crops  that  he  had  been  told  could  be  produced, 
and  that  the  irrigation  system  was  wholly  in- 
sufficient to  water  land. 

Appeal  from  Circuit  Court,  Cbristian 
County;   John  T.  Moore,  Judge. 

Suit  by  John  Coughenour  against  C.  F. 
Hutchings  and  others.  Judgment  for  platn- 
tlfC,  and  defendants  appeal.    Affirmed. 

C.  O.  French,  of  Kansas  City,  for  appel- 
lants. 

J.  E.  Haymes,  of  Marshfleld,  for  respond- 
ent 

BOND,  J.  I.  Suit  to  rescind  a  land  con- 
tract for  fraud  and  to  recover  money  damag- 
es in  addition  thereto. 

Plaintiff  Coughenour,  a  former  of  Webster 
county,  Mo.,  through  D.  J.  Haugeberg,  one 
of  defendant  corporation's  land  agents,  was 
Interested  in  a  proposition  of  said  company 
to  sell  him  a  tract  of  land  In  their  Bdln- 
burgh  district  in  Hidalgo  county,  Tex. 

Tbe  Standard  Land  Company  In  1913 
were  endeavoring  to  interest  farmers  is 
Missouri,    Illinois,   and   other    states   in   a 


large  tract  of  uncleared  Texas  land  which 
they  widely  advertised  to  be  "one  of  the 
richest,  most  certain  agricultural  districts 
of  the  world,"  and  that  they  had  Installed 
therein  "the  most  splendid  irrigation  system 
that  can  be  found,"  claiming  that  they  could 
"show  more  advantages  and  fewer  disad- 
vantages than  can  be  found  elsewhere  on 
the  American  continent." 

In  June,  1913,  plalntifF,  attracted  by  the 
glowing  accounts  of  the  resources  of  that 
country,  the  fertility  of  the  soil,  the  fine 
dlmate,  certainty  of  crops,  Joined  an  ex- 
cursion party  which-  the  defendants  were 
taking  to  Edinburgh,  Tex.,  to  view  this  land. 
On  the  trip  home  the  plaintiff  entered  into  a 
written  contract  to  purchase  about  42  acres 
of  land  in  the  Edinburgh  tract  at  the  rate  of 
$185  per  acre,  and  in  part  payment  he  agreed 
to  execute  a  deed  to  his  80-acre  farm  in 
Webster  county.  Mo.,  at  the  rate  of  $20  an 
acre,  giving  notes  for  the  balance,  secured 
by  a  vendor's  lien  on  the  Texas  land. 

In  October  of  the  same  year,  plaintiff 
removed  his  family  to  Texas,  where  he 
rented  a  farm  in  the  vicinity  of  the  un- 
cleared land  which  he  had  purchased.  He 
continued  to  farm  In  that  locality  until  the 
spring  of  1915,  when,  having  discovered  that 
it  was  Impossible  to  produce  the  crops  he 
had  been  told  could  be  produced,  and 
claiming  that  the  Irrigation  system  was 
wholly  insufficient  to  water  the  land,  and 
that  he  had  been  deceived  and  defrauded,  be 
returned  to  Webster  county  Mo.,  aad  in 
February,  1915,  insUtuted  this  suit,  asking 
annulment  of  his  contract  and  the  cancel- 
lation of  the  deed  conveying  bis  Missouri 
farm  to  defendants. 

The  court  found  the  issues  fbr  plaintiff, 
and  decreed  that  the  deed  executed  by  plain- 
tiff, conveying  his  Webster  county  farm  to 
defendant,  be  canceled  and  set  aside,  and 
that  plaintiff  should  also  recover  $175  paid 
by  him  to  defendants  in  cash,  together  with 
the  costs  of  sidt    Defendants  duly  appealed. 

II.  The  grounds  of  appeal  In  this  case  are 
the  same  as  far  as  they  go,  as  the  errors 
assigned  by  the  appellants  in  the  case  of 
Rabenau  v.  Harrell  et  al.  (No.  19919)  213 
8.  W.  92,  not  yet  officially  reported.  The 
evidence  of  deceit  and  fraud  in  the  present 
case  is  similar  to  that  adduced  in  the  former. 
For  the  reasons  given  in  the  opinion  In  that 
case,  the  decree  In  this  should  be  affirmed. 
It  is  so  ordered. 

BLAIE,  P.  J.,  and  GBAVBS,  J.,  concur. 
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KUBNZBL  T.  OITT  OF  ST.  LOUIS. 
(No.  20137.) 

(Saprema  Ooort  of  Missouri.    Division  No.  1. 
June  2, 1919.) 

1.  MtmiOIFAL   COSPOKATIONS  l8=»733(l)— LlA- 
Bn-ITT    FOB   TOBT— MAINTEWAWCB    OF    PABK 

Paviuon. 
In  proTiding  in  its  public  parlc  a  pavilion 
furnished  with  a  rest  room  and  ladies  toilet 
room,  a  city  did  not  act  in  its  governmental 
capacity  so  as  to  exempt  it  from  liability  for 
injuries  or  death  by  its  negligence  in  maintain- 
ing the  premises. 

2.  Dauaobs  «=>208(2)  —  Pboximate  Cause  — 
Qttkstion  fob  Jubt. 

In  action  against  a  city  tor  death  from 
pneumonia  of  plaintiff's  wife,  injured  when  she 
fell  in  the  pavilion  in  a  park,  whether  the  injury 
suffered  in  the  fall  was  the  proximate  cause  of 
the  pneumonia  held  for  the  jury. 

8.  EviDBNOE  «a>66S(4)  —  ExFiBT  Opinion  — 
Htfothkticai.  QtnsnoN- Want  of  Babis. 
In  an  action  for  death  from  pneumonia  of 
plaintiff's  wife,  injured  by  a  fall  in  park  pa- 
vilion maintained  by  defendant  ci^,  the  trial 
court's  refusal  to  permit  the  city  to  pot  a  hypo- 
thetical question  as  to  whether,  on  the  facts 
assumed,  the  death  could  have  lieen  caused  by 
lobar  pneumonia  held  not  error;  the  evidence 
tending  to  show  that  death  resulted  from  bron- 
chial pneumonia. 

4.  Appeal  and  Bbbob  ^=>1048(5)— Habhless 
Ebbob— Evidence. 
In  action  for  death  from  injuries  in  falling 
downstairs,  where  the  witness  called  by  plaintiff 
to  prove  that  a  railing  was  subsequently  placed 
by  defendant  on  the  side  of  the  steps  where  the 
injury  occurred  answered  "I  do  not  know"  to 
the  question,  it  was  rendered  harmless. 

Appeal  trom  St  Louis  Circuit  Court;  Kent 
K.  Koemer,  Judge. 

Action  by  Andrew  Kuenzel  against  the  City 
of  St.  Louis.  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Charles  H.  Danes  and  Everett  Paul  Griffin, 
both  of  St  Loula,  for  appellant 

Muench,  Waltber  &  Mueuch,  of  St  Louis, 
for  respondent 

BOND,  J.  I.  Action  to  recover  damages  for 
personal  injuries  resulting  In  the  death  of 
plaintiff's  wife,  due  to  the  alleged  negligence 
of  the  defendant. 

The  city  of  St  Louis,  defendant  herein, 
owns  and  maintains  a  parli^  in  the  northeast- 
ern part  of  the  dty  known  as  OTallon  Park. 
On  the  bank  of  a  small  lake  in  this  park  is  a 
two-story  pavilion  used  as  a  boathouse,  and 
for  shelter,  rest  and  refreshment.  Opening 
from  a  large  room  on  the  main  floor  used  as 
a  lounge,  there  is  a  passageway  leading  to 
the  women's  dressing  room.    Above  this  door- 


way. In  large  letters  1b  the  word  'Vomen," 
and  three  feet  inside  this  doorway  Is  a  flight 
of  tbree  steps  descendJng  to  th^  level  of  tiie 
women's  dressing  and  toilet  room. 

The  evidence  tends  to  prove  that  on  the 
afternoon  of  July  12,  1914,  about  7  o'clock 
and  shortly  before  snnset  Francisca  Knenzel, 
plaintiff's  wife,  a  w(»nan  In  her  late  SO's,  ac- 
companied by  a  friend,  entered  this  passage- 
way on  her  way  to  the  women's  dressing 
room.  Being  unfamiliar  with  the  bnlldlng 
and  having  no  knowledge  of  the  steps  inside 
the  doorway,  and  the  electric  bulb  that  is 
placed  In  the  ceiling  to  light  the  passageway 
being  unlighted,  she  lost  her  balance  and  fell, 
fracturing  her  hip  and  sustaining  other  seri- 
ous Injuries.  She  was  thereafter  confined  to 
her  bed  until  the  19th  day  at  September, 
when  she  died  after  a  six-day  attack  of  pneu- 
monia, which  the  medical  erperts  stated 
sometimes  follows  a  fracture. 

Defendant's  answer  was  a  g«ieral  denial 
coupled  with  a  plea  of  contrlbntory  negli- 
gence. 

'ihe  jury  found  for  plaintiff,  and  assessed 
his  damages  at  the  sum  of  $1,600,  and  from 
a  judgment  entered  in  accordance,  defendant 
appealed. 

[1]  II.  Tlie  first  point  made  by  BPPeUant  is 
that  the  dty  was  acting  in  its  governmental 
capacity  In  providing  a  pavilion  furnished 
with  a  rest  room  and  ladies  toilet  room  in  its 
public  park.  We  think  not.  These  conveni- 
ences were,  primarily,  if  not  exclusively,  for 
the  benefit  of  persons  who  frequented  the 
park.  In  fact  their  existoice  In  tlie  park  was 
essential  to  its  use  as  a  place  of  recreation 
and  comfort  Without  such  necessities  the 
park  would  be  Ill-adapted  to  the  use  of  both 
sexes.  That  the  establishment  and  mainte- 
nance of  the  park  is  the  exercise  of  a  proprie- 
tary function  of  a  municipality  lias  often 
been  decided  in  this  state.  State  ex  rel.  v. 
Scbwtickardt  109  Mo.  loc  dt  612,  19  S.  W. 
47 ;  Carey  v.  Kansas  City,  187  Mo.  718,  86  S. 
W.  438,  70  I*  K.  A.  65;  Oapp  v.  City  St 
Louis,  251  Mo.  846,  158  S.  W.  616,  46  U  R.  A. 
(N.  S.)  731,  Ann.  Cas.  19160^  246.  There  was 
no  error  on  the  part  of  the  trial  court  in 
overruling  appellant's  demurrer  to  the  evi- 
dence based  on  the  above  oontentltm. 

[2]  III.  The  next  error  assigned  is  that 
there  was  no  evidence  that  the  death  of  plaln- 
tiS's  wife  from  pneumonia  In  September  was 
caused  by  the  fracture  of  her  hip  in  July. 
Wliatever  might  be  our  own  view  of  the  causa- 
tive relation  of  these  two  hanpeuinga.  It  la 
suffldent  to  say  that  the  facta  and  circum- 
stances  disclosed  on  the  trial  rendered  it 
proper  to  8ut>mit  to  a  jury  the  question  of 
the  relativity  of  the  two  events  and  whether 
the  first  was  the  proximate  cause  of  the  last 
and  their  finding  condudes  this  question  of 
fact  in  this  court 

[3]  IV.  Complaint  is  made  of  the  refusal  of 
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file  trial  eonrt  to  permit  appefllant  to  put  a 
bypotlietlc&\  gnestlon  as  to  the  cause  of  the 
deaOt  of  plalntUFs  wife.  Tbe  proposed  In- 
qniry  was  whether  upon-  the  facts  assamed 
her  death  could  have  been  caused  by  lobar 
pneumonia.  a%e  court  excluded  the  question 
because  there  was  no  evidence  that  this  par- 
ticular kind  of  pneumonia  caused  her  death. 
On  that  point  the  relevant  evldeace  tended 
to  show  that  her  death  resulted  from  bron- 
chial pneumonia.  That  ruUngr  Is  sustained  by 
the  record,  and  hehce  no  error  la  predlcable 
thereon. 

[4]  V.  It  Is  finally  Insisted  that  the  court 
erred  In  permitting  plalntUf  to  show  that  a 
railing  was  subsequently  placed  on  the  side 
of  the  steps  where  the  Injury  occurred.  This 
would  have  been  error  except  for  the  fact 
that  the  witness  called  by  plaintiff  to  make 
such  proof  answered,  "1  do  not  know."  The 
<inestlon  was  tlierd>y  rendered  harmless. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  tbe  trial  court  Is  affirmed. 
Jt  is  so  ordered. 

BIiAIR,  P.  J.,  and  GBAVaS,  J^  concnr. 


STATU  ▼.  ORIFBIN.    (Ka  21S21.) 

■{Supreme  Coart  of  Miseourl,  Division  No.  2. 
June  3,  1S19.) 

1.  CsaasAj.  Law  «3388S— Tbiaxt-Sfmiai. 
Vkbdiot. 
In  a  pMseention  for  removing  and  oon««al- 
ing  personal  property  oovered  by  a  mortgage^ 
*  verdict  finding  defendant  gnilty  of  fdonioudy, 
willfully,  and  unlawfully  concealing  personal 
property  covered  by  a  chattel  mortgage,  and  as- 
sessing punishment  at  six  months'  imprison- 
ment, is  insufficient,  being  a  special  verdict 
which  did  not  set  out  all  of  the  elements  of  the 
offense,  one  of  wtiich  was,  under  Rev,  St.  1900, 
i  4570,  that  the  act  shoold  be  done  with  in- 
tent to  binder,  delay,  or  defraad  the  mortgagee. 

■2.  CmnNAi,  Law  *=>1187  —  AppsAt-Dis- 

CBABOB   or  I>EFEnDAm. 

Where  the  record  upon  appeal  Is  such  as  to 
make  It  reasonably  apparent  that  evidence  snf- 
fldent  to  snstain  a  conviction  cannot  be  pro- 
duced upon  retrial,  it  is  proper  to  order  the  de- 
fendant discharged;  otherwise  the  cause  should 
be  remanded. 

■&  CBHtniAi.  Law  «»118e  —  Afpbai.  —  Bx- 

MANS. 

In  a  prosecution  for  removing  and  conceal- 
ing personal  property  oovered  by  chattel  mort- 
gage, held  that  the  record  did  not  make  it  rea- 
sonably apparoit  that  evidence .  to  sustain  a 
conviction  could  not  be  produced  upon  retrial, 
and  hence  tiie  case  should,  on  reversal  of  a  con- 
viction, be  remanded. 

Appeal  from  St  Louis  Circuit  Court;  John 
W.  Calhoun,  Judge. 


,  GRIFFIK  gTT 

■.w.) 

Oarllde  OrUBn  wa«  convicted  of  the  crime 
of  removing  and  conoeallng  personal  proper- 
ty covered  by  chattel  mortgage,  and  he  ap- 
peals.   Reversed,  and  cause  remanded. 

In  the  circuit  court  of  the  dty  of  St  Lou- 
Is,  defendant  was  tried  and  convicted  of  the 
crime  of  removing  and  concealing  personal 
property  covered  by  chattel  mortgage.  The 
punishment  was  fixed  at  six  months'  Im- 
prisonment In  the  city  Jail,  and  defendant 
has  duly  perfected  an  appeaL 

The  evidence  upon  the  part  of  the  state 
may  be  summarized  as  follows; 

In  May,  1916,  the  Weber  Motorcar  Com- 
pany, a  corporation  located  at  2217  Locust 
street,  St.  Louis,  Mo.,  sold  to  the  defendant 
for  the  sum  of  $300  one  secondhand  Ford 
automobile.  Defendant  paid  $125  In  cash 
and  gave  his  notes  for  the  balance,  secur- 
ing the  same  by  a  chattel  mortgage  on  the 
automobile.  By  subsequent  payments  de- 
fendant reduced  the  mortgage  Indebtedness 
to  the  sum  of  $126.27. 

In  May,  1917,  after  having  written  nu- 
merous letters  to  defendant  concerning  the- 
payment  of  the  balance  then  overdue,  rep- 
resentatives of  the  mortgagee  called  upon 
and  talked  to  defendant  at  his  place  of 
business  on  Delmar  avenue.  They  requested 
that  defendant  either  pay  the  balance  of  the 
mortgage  Indebtedness  or  surrender  the  car. 
He  replied  that  he  could  neither  pay  the 
notes  nor  deliver  the  car.  He  floally  said 
that  he  would  give  up  the  car,  and  that  It 
would  be  found  at  the  back  of  his  residence 
on  Pendleton  avenue.  The  representatives 
of  the  mortgagee  then  went  to  defendant's 
residence  and  made  a  search  of  the  premis- 
es, but  were  unable  to  find  the  car. 

A  short  time  thereafter  a  representative 
of  the  mortgagee  again  called  upon  defend' 
ant,  demanding  either  the  money  or  the  car, 
and  in  that  conversation  told  the  defend- 
ant that  the  mortgagee  had  been  unable  to 
find  the  car  at  defendant's  residence,  the 
place  where  defendant  told  them  it  could  be 
found.  Defendant  then  said,  "I  cannot  tell 
you  where  the  car  Is;   I  do  not  know." 

Defendant  did  not  offer  any  evidence. 
The  jury  returned  the  following  verdict: 

"We  the  jury  in  the  above-entitled  cause,  find 
the  defendant  guilty  of  feloniously,  willfully  and 
unlawfully  removing  and  concealing  personal 
property,  covered  by  a  chattel  mortgage,  and 
assess  the  punidiment  at  six  months  (6)  In  the 
city  jaiL  S.  A.  Bramble,  Foreman." 

Frank  O.  O'Malley,  of  St  Louis,  for  ap- 
peUnnt 

Frank  W.  McAllister,  Atty.  Gen.,  and  8. 
E.  Skelley,  Asst  Atty.  Gen.,  for  the  State. 

WILLIABfS,  P.  J.  (after  stating  the  facts 
as  above.)  [1]  L  Appellant  contends  that 
the  verdict   Is  insufficient   to   support   the 
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JadKinent,  In  tbat  It  is  »  q>eclal  verdiot  and 
tails  to  find  all  of  tbe  elements  of  tbe  al- 
leged crima  The  learned  Attorney  Goieral 
confesses  error  in  tbls  regard.  We  are  of 
the  opinion  that  tbe  point  Is  well  taken. 
The  verdict  Is  a  special  verdict.  State  v. 
Modlln,  197  Mo.  376,  95  S.  W.  346.  Being  a 
special  verdict,  It  should  find  all  the  essen- 
tial elements  of  the  offense.  State  y.  Bish- 
op, 231  Mo.  411,  133  S.  W.  33. 

One  of  the  essential  elements  of  the  of- 
fense Is  that  the  act  must  have  been  done 
"with  Intent  to  hinder,  delay,  or  defraud 
such  mortgagee."     Section  4570,  U.  S.  1909. 

The  verdict  Is  also  defective  In  other  re- 
spects, but  the  foregoing  Is  sufficient  to  show 
the  Insufficiency  of  the  verdict,  and  to  cause 
a  reversal  of  the  judgment. 

[2,3]  II.  Appellant  furOfer  contends  that 
tbe  evldende  Is  Insufficient  to  sustain  a  con- 
viction of  the  alleged  offense,  and  that  there- 
fore tbe  judgment  should  be  reversed  and 
tbe  defendant  discharged.  When  tbe  record 
upon  appeal  is  such  as  to  make  It  reasonably 
apparent  that  evidence  sufficient  to  sustain 
a  conviction  cannot  be  produced  upon  a  re- 
trial. It  Is  and  should  be  the  practice  to  or- 
der the  defendant  discharged ;  otherwise 
tbe  cause  should  be  remanded  to  be  tried 
anew  If  tbe 'officers  charged  with  tbat  duty 
deem  further  prosecution  of  tbe  cause  ad- 
visable. State  v.  Blsey,  201  Mo.  661,  loc. 
dt.  572,  100  S.  W.  11. 

Whether  the  evidence  in  the  present  rec- 
<wd  is  sufficient  Is  rather  a  close  and  de- 
batable question.  What  evidence  a  retrial 
may  bring  forth  we  have  no  way  of  knowing. 

We  think  tbe  facts  shown  by  tbe  present 
record  are  at  least  not  such  as  to  make  It 
reasonably  apparent  tbat  a  case  cannot  be 
made.  It  therefore  follows  that  tbe  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded. 

It  is  so  ordered. 

All  concur. 


BIGG  T.  CHICAGO,  B.  &  Q.  B.  CO. 
(No.  20113.) 

(Supreme  Court  of,  Missouri.    Division  No.  1. 
June  2,  1919.) 

1.  Appeal  and  Ebbob  «=>1064(1)— Habklksb 

EbbOB— INSTBTJCTIONS. 

One  act  of  negligence,  sufficient  to  authorize 
recovery,  being  alleged  In  the  petition,  and  prop- 
erty submitted  by  tbe  Instmctlon,  and  required 
to  be  found  to  permit  of  a  recovery,  any  error 
of  the  instruction  in  submitting  another  act  of 
negligence  was  not  prejudicial  to  defendant. 

2.  Damaqes  «s>132(l)— Excessivx— Bubns. 

Verdict  of  $25,000  for  severe  buins,  reduced 
by  remittitur  in  trial  court  to  $16^000,  held 
•till  excessive  by  $7,600. 


3.  Appkai.  Ain>  Bbbob  «s>1140!(S)— DnsBia> 

NATION— RmaiTrrDB. 
There  being  no  suggestion  of  Incorrect  atti- 
tude of  jury  during  trial,  except  the  size  of  tbe 
verdict,  stiU  too  large  after  remittitur  in  trial 
court,  this  can  be  cured  by  a  further  remittitur 
on  appeal. 

Appeal  from  Circuit  Court,  Buchanan 
County ;  Tbomas  B.  Allen,  Judge. 

Action  by  George  L.  Bigg  against  tiie  Cbi- 
cago,  Burlington  &  Qnincy  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed  conditionally. 

H.  J.  Nelson,  E.  M,  Spencer,  and  M.  G. 
Boberts,  aU.  of  St  Joseph,  for  appellant 

Mytton  &  Parkinson,  of  St  Joseph,  for 
respondent 

BAGLAND,  O.  Tbls  Is  an  action  t»  re- 
cover damages  for  personal  injuries  received 
by  respondent  while  working  as  an  engine 
wiper  for  the  appellant  in  its  roundboose  at 
Hannibal,  Mo.  It  comes  here  on  appeal  from 
the   Buchanan    circuit    court 

At  and  prior  to  the  time  of  respondent's  In- 
Jury  It  was  the  practice  of  appellant  to  have 
the  boilers  of  its  locomotive  engines  washed 
in  its  roundhouse  upon-  the  Incoming  of  tbe 
engines  from  trips  On  tbe  road.  Tbe  method 
pursued  was  this.  Tbe  Are  was  knocked 
from  tbe  fire  box  while  tbe  engine  was  stiU 
outside  of  the  roundhouse,  and  it  was  then 
run  In  under  Its  own  steam  and  stopped  over 
a  pit  about  60  feet  In  length,  about  3  feet  In 
width  and  about  3  feet  In  depth.  It  required 
a  pressure  in  tbe  brtler  of  at  least  40  pounds 
to  move  the  engines,  and  sometimes  the  pres- 
sure was  as  much  as  120  pounds  when  tbe 
engine  reached  its  place  in  tbe  roundhouse. 
After  tbe  engine  reached  its  place,  tbe  next 
thing  to  be  done  was,  In  the  vernacular  of 
tbe  roundhouse  operatives,  to  "bust"  it;  that 
is,  get  the  steam  out  of  the  boiler  and  there- 
by remove  all  pressure.  This  was  done  by  at- 
taching one  end  of  a  hose  to  what  Is  called 
tbe  "blow-off  pipe"  of  the  boiler  aud  the  oth- 
er to  a  system  of  piping  in  the  pit  tbat  con- 
nected with  a  large  vat  outside  of  tbe  round* 
bouse  tbat  received  tbe  steam  and  hot  water 
called  a  "sump."  A  valve  In  Oie  blow-off 
pipe,  known  as  tbe  "blow-off  cock,"  was  then 
oipened  and  all  the  steam  and  hot  water  was 
blown  from  tbe  t>oller  Into  the  sump.  The 
engine  was  then  "busted"  and  ready  for  the 
boiler  washers.  A  card  indicative  of  tbat 
fact  was  hung  on  its  side.  On  all  of  tbe  ap- 
appellant's  locomotive  engines  that  were 
washed  In  Its  roundhouse  at  Hannibal  there 
were  a  number  of  washout  plugs,  usually  six, 
located  in  tbe  barrel  of  tbe  boiler  along  tbe 
bottom  line  of  tbe  fire  box.  Through  the 
orifices  made  by  removing  them  the  mud  and 
sediment  was  washed  out  of  .the  boiler.    The 
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engine  was  "buBtad";  otherwise,  the  hot 
water  and  steam  wonld  have  been  ejected 
with  tremendoas  .force  by  the  preesare  In 
the  bollw. 

Just  Immediately  before  bis  Injory  re- 
epondent  was  in  a  pit  nnder  an  engine  clean- 
ing oil  cnps  <»i  die  eooentrlc  rods.  While  he 
was  so  engaged  one  of  i^p^lanf  a  boiler 
washers,  preparatory  to  washing  Che  hollar, 
removed  a  washont  ping  in  the  boiler  of  an 
engine  that  had  not  been  "basted,"  and  which 
was  standing  orer  a  pit  parallel  with  that  in 
which  respondent  was  working  and  about 
10  feet  distant  therefrom.  The  washont  plug 
so  removed  was  on  the  Mde  of  the  boiler  next 
to  where  respondott  was,  and  he  was  sererely 
scalded  and  burned  by  the  water  and  steam. 

The  petition  XKredicates  the  right  of  re- 
covery on  three  alleged  negligent  acts:  (1) 
Removing  the  washout  plug  without  first  hav- 
ing removed  the  steam;  (2)  removing  the 
plug  without  having  takoi  any  precaution  to 
ascertain  whether  the  steam  had  been  re- 
moved; aad  <3)  tetaovbxg  the  plug  without 
having  given  warning  to  plaintiff  or  other 
employes  working  in  and  about  the  engine. 

The  answer  admits  that  Simon  Anderson 
"a  servant  of  the  defendant  employed  to  fill 
engine  boilers  with  water  removed  the  wash- 
out plug  from  the  boiler  of  an  engine  stand- 
ing upon  an  adjacent  and  parallel  track  close 
to  the  one  upon  and  under  which  plaintiff 
was  at  work ;  admits  that  there  was  a  high 
pressure  of  steam  in  the  said  engine  at  the 
said  time,  and  that  the  said  steam  and  water 
escaped  through  the  opening  made  by  said 
washont  plug,  and  was  thrown  upon  the 
plaintiff  and  he  was  thereby  burned  and 
scalded;  but  the  defendant  avers  the  fact  to 
be  that  said  Anderson,  in  removing  the  said 
washout  plug,  was  acting  entirely  beyond 
and  outside  of  the  scope  of  his  duties,"  etc 

The  court  in  its  principal  instruction,  giv- 
en at  the  request  of  plaintiff,  hypothecated 
tite  plaintiff's  right  to  recover  on  tbeir  find- 
ing defendant  guilty  of  all  three  of  the  acts 
of  negligence  averred  in  the  petition. 

Tbe  plaintiff  laid  his  damages  at  the  sum 
of  $100,000.  The  Jury  returned  a  verdict  In 
his  favor,  assessing  his  damages  at  $35,000. 
The  trial  court  required  a  remittitur  of  $10,- 
000  and  Judgment  was  rendered  for  $15,000. 
Other  facts  necessary  for  an  understanding 
of  the  questions  involved  will  be  stated  in 
connection  ^th  their  consideration. 

Appellant  makes  two  assignments  of  er- 
ror. First,  the  giving  of  the  plaintiff's  prin- 
cipal instruction,  and,  second,  the  failure  of 
the  court  to  grant  a  new  trial  because  the 
verdict  is  so  excessive  as  to  be  indicative  of 
passion  and  prejudice  on  the  part  of  tbe  Jury. 

[t]  1.  Appellant  eraiplains  of  the  instruc- 
tion, first,  because  it  required  Anderson  to 
give  a  warning  without  regard  to  tbe  ques- 
tion as  to  whether  Anderson  knew,  or  could 


that  the  plainltiff  waa  In  stieb  idose  proximity 
to  the  engine  as  to  be-entitlied>to  a  fi'amlng; 
and,  second,  hecause  the  instruction  "peirmita 
a  recovery,  even  though  Anderson  gave  no 
warning  to  the  plaintiff,  if,  as  a  matter  of 
fact,  be  gave  it  to  other  "employea"  working 
in,  abonty  or  near  the  engine:  If  it  had 
been  Aaderson's '  purpose  to  do  so  ah  un- 
heard-of thing  as  remove  the  washout  plug 
while  the  boiler  w&s  still  und^r  preesnrev  and 
thereby  permit  tbe  boiling  water  to  be  driven 
with  ezploeive  fbrce  from  the  boiler  by  the 
steam  prossnre,  it  would  unquestionably  have 
been  his  duty  to  have  warned  respondent  of 
bis  Intention  so  to  do;  and  if  the  case  had 
been  submitted  to  the  Jury  by  tbe  instruc- 
tion solely  on  that  theory  there  wonld  have 
been  gronnds  for  appellant's  criticism.  But 
it  is  clearly  evident,  without  minute  analy- 
sis of  the  situation,  that  the  primary  or  fun- 
damental negligence  oonsisted  in  removing 
the  washout  i^ug  at  all  while  the  boiler  was 
full  of  scalding  water  and  under  a  high  pres- 
sure of  steam  as  the  answer  admits.  Under 
the  situation  as  disclosed  by  the  evidence, 
Anderson  owed  all  the  operatives  in  the 
roundhouse,  including  respondent,  who  in  the 
discharge  of  their  several  duties  were,  or 
might'  momentarily  oMne,  within  proximity 
to  the  engine  in  question,  the  legal  duty  to 
exercise  ordinary  care  to  ascertain  that  the 
water  and  steam  had  been  removed  from  the 
boiler  before  he  took  out  the  washont  plug. 
If  he  failed  sb  to  do,  he  was  negligent  This 
act  of  negligence  was  also  alleged  In  the 
peOtioa,  and  also  submitted  in  the  instruction 
complained  of,  and  tbe  Jury  were  MQnired  to 
find  tbe  defendant  negligent  in  tbto  respect, 
In  addition  to  that  of  a  negligent  failure  to 
warn.  Appellant  was  not  prejudiced,  there- 
fore, because  the  instruction  was  faulty  in 
the  req)ect  it  points  out  Moyer  v.  Chicago 
&  A.  B.  Co.,  198  S.  W.  839. 

[2,  tl  2.  The  main  insistence  of  the  ai^wl- 
lant  in  this  court  is  that  the  verdict  is  so 
palpably  excessive  as  to  convict  the  Jury  of 
prejudice.  As  to  this  the  facts  relative  to 
the  pain  suffered  and  which  may  be  suffered 
by  respondent,  the  nature  and  extent  of  his 
injuries,  and  tbeir  effect,  if  any,  in  lessening 
his  earning  capacity,  must  speak.  At  tbe 
time  of  his  injury  he  was  22  years  of  age,  in 
perfect  health,  and  earning  $1.T0  a  day. 
The  scalding  water  and  steam  bnmed  over 
at  least  one-third  of  his  body.  The  greater 
part  of  the  bum  was  a  second  degree  bum ; 
that  is,  a  burn  which  extends  down  beneath 
the  Skin  proper  and  into  the  subcutaneous 
layers,  and  which  leaves  marked,  permanent 
scars.  The  bams  over  the  left  hip,  left  IMgh, 
and  left  knee  were  third  degree  bums,  and 
extended  throng  the  skin  and  subcutaneous 
layers,  and  involved  the  fascia  ■  covering  the 
muscles.  Immediately  after  receiving  .  the 
bums,  he  was  hurried  to  a  hospital  and  his 
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iajorie*  dmaed.  Dnrlng  tbe  flnt  week  or 
10  days  fheicsfter  he  suffered  exeruetatliig 
agony,  beint  ddirloiu  at  times  from  pain, 
and  for  nearly  a  month  afterwards  bad  oc- 
casional nervons  chlUs  from  tbe  shock.  At 
the  end  of  8  wedts  he  was  diacbarged  from 
tbe  hospital  and  received  no  further  medical 
treatment  At  the  date  of  tbe  trial,  5  months 
after  the  injnry,  he  looked  pale  and  onder- 
nonrlahed,  and  walked  with  a  slight  limp  on 
acconnt  of  his  left  knee.  The  Joint  was  stiff 
to  such  an  extent  that  the  leg  could  not  be 
straightened;  but,  when  ext«ided  to  the  ntr 
most,  remained  at  an  angle  of  25  degrees  from 
peri>endlcnlar.  He  could  walk  about  two 
blocks,  when  the  leg  gave  out  He  did  not 
sleep  well,  on  account  of  his  left  hip  hurting 
him  at  night,  and  his  appetite  was  not  good. 
He  had  no  organic  trouble,  however,  and  had 
shown  marked,  though  gradual,  improvement 
since  his  discharge  from  the  hospital,  espe- 
cially in  the  use  of  his  leg.  The  appellant 
paid  all  expenses  incurred  for  bis  care  and 
treatment  at  the  hospltaL  Thus  far  tbe 
evidence  &s  to  the  reqiwndent's  suffering  and 
Injuries  is  without  conflict  In  what  respect 
and  to  what  extent  his  injuries  are  perma- 
noit  is  the  matter  in  dispute.  Seven  physi- 
cians testified  in  the  case,  and  there  was 
sharp  disagreement  as  to  this.  It  was  the 
opinion  of  some  of  tbem  that  the  stlffneflB  of 
tbe  left  knee  was  caused  by  tbe  contraction 
of  the  scar  tissue  over  tbe  knee,  which  was 
not  deep  enough  to  involve  the.  tendons  and 
muscles;  that  this  tissue  was  movable  over 
tbe  bony  structure  and  ligaments  of  tbe 
Joint;  and  that  by  exercise  In  moderation 
this  contraction  would  in  a  few  months  be  en- 
tirely overcome,  and  tbe  function  of  tbe  limb 
mtirely  restored. 

Others  testified  that  tbe  third  degree  bums 
were  tending  definitely  toward  what  was 
termed  keloid  formations;  that  is,  scar  tis- 
sue tumors  which  may  greatly  increase  in 
slBe,  and  which  may  subsequoitly  become  so 
painful  as  to  require  removal,  and  which, 
when  removed,  return;  that  In  any  event, 
the  scar  tissue  over  tbe  Joints,  whether  It 
developed  into  keloids  or  not  would  substan- 
tially permanently  Impair  the  use  of  tbe  leg 
on 'account  of  its  thickness  and  density. 

It  may  fbirly  be  deduced  from  tbe  evidence 
as  a  whole  that  there  is  more  or  less  perma- 
nent impairment  of  the  function  of  respond- 
ent's left  leg  In  walking,  and  that  there  is  a 
reasonable  probability  that  throughout  his 
life  be  will,  to  some  extent  suffer  pain  and 
inconvenience  from  the  scar  tissue  forma- 
tions on  bis  left  leg.  Notwithstanding  the 
severity  of  the  pain  be  has  suffered  and  the 
permanence  of  bis  injuries,  when  measured 
by  tbe  standards  that  have  been  applied  by 
this  court  in  Innumerable  cases,  tbe  verdict 
is  exceeslve,  even  after  the  remittitur  entered 
In  the  trial  conrt    However,  the  case  was 


well  tried  and  nottdag  can  be  gained  by  aa- 
otber  trlaL  Indeed,  it  is  inconceivable  that 
the  Jnry  under  tbe  evidence  oonid  have  dona 
otherwise  than  return  a  'v»dlct  in  fbvor  of 
respondent.  There  is  not  a  suggestion  of  an 
Incorrect  attitude  on  their  part  during  the 
trial,  unless  it  be  in  size  of  the  verdict  This 
can  be  cured  t^  a  further  remittttor. 

Accordingly  the  Judgment  should  be  at* 
firmed,  on  condition  that  tbe  respondent  en- 
ter a  remittitur  in  this  court  as  of  date  of 
tbe  original  Judgment,  of  $7,600.  If  tbe  re- 
spondent enters  snch  remittltar  within  10 
days,  tbe  Judgment  should  stand  afllrmed  in 
the  sum  of  |7,000  as  of  date  of  tbe  original 
Judgment  Otberwlae,  tbe  Judgment  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

BROWN  and  BUALL,  CO.,  concur. 

FEB  OUBIAM.  The  foregoing  <9inlon  <rf 
RAOLAKD,  a.  Is  adopted  as  the  <H;>lnlon  ot 
the  court. 

BLAIB,  P.  J.,  and  BONO  and  GBAVB8. 
JJ.,  concur. 


WEST  V.  DTEB  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1919.) 

OOTTBTS    «=s>231(23)— MiSSOtTBI— JUBISDIcnOK 

OF  Sweaaa  Cousr— Oonsiitdtiorai,  Ques- 
tion. 

A  oonstitDtional  question  must  be  ndaed  at 
tbe  fitat  opportunity,  and  the  constitational  pro- 
vision alleged  to  be  violated  pointed  out;  hence 
mere  contention  that  grading  tax  bills  issued 
against  property  were  invalid  and  worked  a 
confiscation  of  the  property,  because  in  exces* 
of  itti  value,  raises  no  constitutional  question, 
which  would  give  the  Supreme  Court  jurisdic- 
tion. 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Tbos.  J.  Seebom,  Judge. 

Suit  by  A.  h.  West  against  William  F. 
Dyer  ai^  others.  From  a  Judgmmt  for 
plaintiff,  defendants  appealed  to  the  Kansas 
City  Court  of  Appeals,  wbidi  tribunal  certl- 
iled  the  cause  to  the  Snpr«ne  Conrt  Case 
recertified  to  Kansas  City  Court  of  Ap- 
peals. 

Wm.  F.  Allen,  of  Kansas  City,  for  appel- 
lants. 

Clarence  S.  Palmer,  of  Eanaaa  City,  tor 
respondent. 

GBAVES,  J.  This  case  was  certifled  here 
by  the  Conrt  of  Appeals  upon  the  theory  that 
a  constitutional  question  is  involved.  191 
S.  W.  1024.    Tbe  abort  <9tnion  filed  reads: 
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"TUa  b  a  anit  on  giadliir  tax  bills  Isaued 
against  the  property  of  the  defendants,  located 
in  Kansas  City,  Mo.  The  aole  defense  is  that 
the  amount  of  the  tax  bills  exceeds  the  value 
of  the  property  against  which  they  were  issued, 
and  for  that  reason  the  enforcement  of  the  tax 
bills  will  confiscate  said  property.  This  defense 
is  set  up  in  the  answer  of  the  defendants,  in  ^e 
requested  instructions,  and  in  the  motion  for  a 
new  trial.  At  the  conclusion  of  the  trial  of 
the  cause,  the  defendants  asked  the  following 
declaration  from  the  court: 

"  'If  the  court,  sitting  as  a  jury,  find  and  be- 
lieve from  the  evidence  offered  in  this  cause 
that  the  special  tax  bills  issued  against  the  prop- 
erty of  defendants  exceed  the  value  thereof,  then 
the  court  declares  the  law  to  be  that  said  spe- 
cial tax  bills  are  null  and  void,  for  the  reason 
that  9aid  special  tax  bills  would  be  and  ar« 
confiscatioh  of  defendants'  property.' 

"This  declaration  wa«  refused.  In  their  mor 
tion  for  a  new  trial  the  defendants  raised  the 
point  that  the  court  erred  in  refusing  to  give 
this  declaration.  The  point,  therefore,  is  sav- 
ed in  the  pleadings  and  throughout  the  trial. 
The  same  point  is  raised  by  the  appellants  in 
this  court 

"The  defense  of  'confiscation'  is  equivalent  to 
a  statement  that  the  defendants'  property  is 
being  taken  contrary  to  the  provisions  of  the 
Consfitution.  Therefore  this  cause  cfinnot  be 
determined  without  this  court  passing  upon  a 
constitutioifal  question. 

"For  the  reasons  given,  the  cue  is  trans- 
ferred to  the  Supreme  Court." 

The  salt  Is  one  to  enforce  the  collection 
of  two  small  special  tax  blUe.  The  only 
tbhig  in  the  answer  Is  the  following: 

"Defendants,  further  answering,  state  that 
the  special  tax  bills  sued  in  this  cause  exceed 
tile  value  of  the  property  mentioned  in  plain- 
tiff's *petitlon,  and  that  said  tax  bills  will  con- 
fiscate the  real  estate  upon  which  they  are  is- 
sued against,  and  defendants  state  for  that  rea- 
son said  tax  bills  sued  on  are  nuU  and  void, 
and  are  of  no  validity  or  effect." 

The  next  is  the  refusal  of  the  Instruc- 
tion set  <)ut  in  the  opinion  above.  Then  the 
sixth  ground  of  the  motion  for  new  trial 
reads: 

"The  court  erred  In  refusing  to  give  instruc- 
tions offered  on  behalf  of  defendants  in  said 
cause." 

The  question  is:  Has  there  been  a  con- 
stitutional question  raised?  No  mention  of 
any  constitutional  provision  Is  pointed  out, 
or  even  mentioned,  from  one  end  of  the  rec- 
ord to  the  other.  Constitutional  questions 
cannot  be  raised  in  this  loose  and  Indetlnite 
way.  The  constitutional  question  must  be 
raised  at  the  first  opportunity,  and  a  finger 
must  t>e  pointed  to  the  constitutional  provi- 
sion violated.  Lohmeyer  v.  Cordage  Co., 
214  Mo.  loc.  dt.  688,  113  S.  W.  1109.  In 
this  case  we  said: 

"Nor  would  a  general  reference  to  the  Con- 
stitution, state  or  federal,  do.     He  must  come 


into  the  opm  and  put  his  finger  en  the  spedflc 
provision  of  the  Constitution  touched  by  the 
adverse  ruling.  Bxcelsior  Springs,  to  Use,  v.  Et- 
tenson,  188  Mo.  129,  86  S.  W.  265,  and  cases 
cited ;  Davis  v.  Thompson,  209  Mo.  loc  dt  106^ 
107  S.  W.  1067  et  seq. ;  Independence,  to  Cse, 
r.  Knoepker,  206  Mo.  loc  dt  842,  108  S.  W. 
MO  et  aeq.,  and  cases  dted." 

This  was  not  done  in  the  case  at  bar,  and 
there  is  no  constitutional  question  involved. 
Jurisdiction  remains  in  the  Kansas  City 
Court  of  Appeals,  to  which  court  the  case 
should  be  recertified. 

It  is  so  ordered. 

All  concur,  except  WOODSON,  3^  absent 


WALKER  V.  OZARK  COOPERAGE  &  LUM- 
BER CO.  OF  NEW  JERSEY. 
(No.  10474.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8, 1019.) 

OOITBTS     4e»281(52)  —  MlBSOUBI  —  Sufbeioc 

ConsT. 
Where  demurrer  was  sustained  to  a  petition 
alleging  that  plaintiff  recovered  a  judgment  for 
about  |1,6(X>  against  the  predecessor  of  the  de- 
fendant corporation,  that  the  judgment  debtor 
conveyed  its  property  to  a  corporation,  which 
conveyed  to  defendant,  that  the  conveyances 
were  without  consideration  and  for  the  purpose 
of  preventing  enforcement  of  the  judgment  and 
praying  the  appointment  of  a  receiver  and  dis- 
solution of  defendant  the  Supreme  Court  was 
without  jurisdiction  upon  appeal  to  review  the 
matter,  for  the  amount  in  controversy  was  less 
than  $7,5(X),  and  the  prayer  should  be  disre- 
garded ;  the  jurisdiction  of  the  Supreme  Court 
depending  on  the  amount  in  controversy  as 
shown  by  the  entire  petition,  and  not  the  relief 
prayed. 


Glrcnit    Court; 


Appeal   from    St    Lonla 
Chas.  Claflln  Allen,  Jtidg& 

Suit  by  George  W.  Walker,  doing,  business 
as  the  Walker  Stove  Company,  against  the 
Ozark  Cooperage  &  Lumber  Company  of  New 
Jersey.  A  demurrer  was  sustained  to  the 
petition,  and  plalntlfF  appealed  to  the  8t 
Louis  (Tourt  of  Appeals,  whldi  tribunal  certi- 
fied the  case  to  the  Supreme  (Tonrt  Case 
retransferred  to  the  St  Louis  Court  of  Ap- 


This  Is  a  salt  in  equity,  by  which  plaintiff 
seeks  to  have  satisfied  out  of  the  property 
held  by  the  defendant  corporation  a  judg- 
ment for  $1,646.01,  rendered  In  his  favor  in 
the  federal  court  against  the  predecessor  of 
the  defendant  corporation. 

The  trial  court  sustained  a  demurrer  to  the 
plaintiff's  petition,  and  an  a^ieal  was  taken 
by  him  to  the  St.  Louis  Court  of  Appeals. 
That  court,  having  doubt  as  to  its  jurisdiction 
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of  the  appeal,  certtfled  the  case  here.  179  S. 
W.  948. 

After  the  case  reached  this  court  the  re- 
spondent filed  a  motlcm  here  to  remand  the 
cati3e  to  the  St  Louis  Court  of  Appeals.  This 
motion  ^vas  ordered  to  be  taken  with  the  case, 
and  should  be  now  determined  before  pro- 
ceeding further. 

The  facts  bearing  upon  the  question  of 
jurisdiction  are  stated  in  the  opinion  of  the 
Court  of  Appeals,  from  whicn  we  quote  aa 
follows: 

"The  petition  inter  alia  alleges  tbat  plaintiff 
obtained  a  judgment  in  the  United  States  Cir- 
cuit Court  for  the  Eastern  Diyision  of  the  East- 
em  Judicial  District  of  Missouri  in  the  sum  of 
$1,646.01  against  the  Ozark  Cooperage  Com- 
pan7,  a  Hissouri  corporation.  The  petition  does 
not  disclose  the  date  of  the  rendition  of  such 
judgment,  though  it  is  ayerred  that  the  suit  in 
which  the  same  was  rendered  waii  instituted  on 
February  23,  1906,  the  defendant  therein,  re- 
ferred to  in  the  petition  as  'Ozark  Cooperage 
Company  No.  1,'  transferred  its  assets  to  the 
Ozark  Cooperage  Company  of  St.  Louis,  Mo., 
referred  to  in  the  petition  as  'Ozark  Cooperage 
Company  No.  2,'  likewise  a  Missouri  corpora- 
tion. And  it  is  alleged  that  there  was  a  'pre- 
tended dissolution'  of  the  original  corporation. 
It  is  averred  that  the  latter  was  'at  the  time 
of  said  pretended  dissolution  *  *  *  a  large 
and  prosperous  corporation,  having  assets  of 
more  than  $50,000  over  and  above  its  liabilities.' 
Further  allegations  are  made  with  which  we  are 
not  now  concerned,  and  it  is  then  alleged  that 
later  Ozark  CooperagS  Company  No.  2  transfer- 
red all  of  the  assets  obtained  by  it  from  Ozark 
Cooperage  Company  No.  1  to  Ozark  Cooperage 
&  Lumber  Company  of  New  Jersey,  a  New  Jer- 
sey corporation,  which  had  been  licensed  to 
transact  business  in  the  state  of  Missouri. 

"It  appears  that  all  of  the  said  corporations 
were  originally  named  as  defendants,  as  well  aa 
certain  individuals  alleged  to  have  been  ofiBcera 
and  directors  of  the  three  companies,  but  that 
the  suit  was  dismissed  as  to  all  defendants  ex- 
cept the  Ozatt  Cooperage  &  Lumber  Company 
of  New  Jersey,  respondent  herein. 

"The  petition  charges  that  the  transfers  of 
the  assets  aforesaid  were  without  consideration, 
and  were  fraadulentiy  made  by  the  officers  and 
directors  of  said  corporations  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  plaintiff. 
And  it  is  alleged  that  the  assets  of  the  two  Mis- 
souri corporations  have  been  fraudulentiy  'in- 
termingled and  commingled,'  so  that  the  same 
'cannot  be  disentangled,  separated,  reached,  or 
set  apart  by  the  ordinary  process  of  law,'  but 
that  the  sum  of  |7,000  was  on  deposit  in  the 
National  Bank  of  Commerce  of  St  Louis  to  the 
credit  of  the  Osark  Cooperage  &  Lumber  Com- 
pany of  New  Jersey  at  the  time  of  the  filing  of 
the  petition.  The  prayer  of  the  petition  is  as 
follows: 

"  'Wherefore,  plaintiff  prays  that  this  court 
will  order,  decree,  and  appoint  one  receiver  for 
said  Ozark  Cooperage  Companies  Nos.  1  and  2, 
respectively,  and  said  Osarif  Cooperage  &  Lum- 
ber Company  of  the  State  of  New  Jersey,  to 
impound  all  the  assets  of  said  companies  and  to 
disentangle  all  the  assets  of  all  of  said  com- 
panies and  take  charge  of  th«  affairs  of  said 


three  corporations,  and  apply,  out  of  the  assets 
of  Said  Ozark  Cooperage  Company  No.  1,  now 
intermingled  as  aforesaid,  so  much  thereof  as 
will  pay  plaintiff's  said  judgment  with  interest 
and  costs;  and  tbat  the  defendant  herein,  the 
said  Ozark  Cooperage  ft  Lumber  Company  of 
New  Jersey,  be  restrained  and  enjoined  from 
drawing  any  check  or  checks  upon  the  fund 
aforesaid,  now  on  deposit  in  said  National  Bank 
of  Commerce,  in  St.  Louis,  and  that  said  bank 
be  restrained  and  enjoined  from  paying  out  any 
moneys  on  said  checks ;  and  that  tiie  affairs  of 
the  said  Ozark  Cooperage  ft  lAmber  Company 
of  New  Jersey,  said  above-described  fraudulent 
corporation,  be  wound  up,  and  that  it  and  its 
officers  and  servants,  be  forever  restrained  and 
enjoined  from  further  doing  business  in  the  state 
of  Missouri ;  and  that  the  affairs  of  said  Ozark 
Cooperage  Company  No.  1,  and  of  said  Ozark 
Cooperage  Company  of  8t  Louis,  Mo.,  being 
Company  No.  2,  be  finally  wound  up  by  this 
court,  and  tbat  plaintiff  recover  his  claims  oat 
of  said  assets,  and  for  such  other  and  further 
and  general  relief,  whether  of  the  same  or  of  a 
different  nature,  as  to  the  court  may  seem  meet 
and  proper.' " 

Henry  B.  Davis,  Charles  Erd,  and  Robert  A. 
Thomann,  all  of  St.  Louis,  for  appellant. 

Wells  H.  Blodgett,  George  B.  Webster, 
Henry  W.  Blodgett,  and  Walter  N.  Fisher, 
aU  of  St.  Louis,  for  respondent 

WILLIAMS,  P,  J.  (after  stating  the  facts 
as  above).  We  are  of  the  opinion  tbat  this 
court  has  no  Jnrlsdlctloii  over  this  appeaL 

The  real  amount  In  omtroversy  Is  the 
$1,646.01,  Judgment  debt  plus  an  unknown 
amount  of  Interest  and  the  monetary  value  of 
the  possession,  under  a  receivership,  of  the 
corporation's  property,  nntll  such  time  aa 
the  above  judgment  debt  can  be  satisfied 
therefrom. 

"It  is  settied  that  where  the  right  of  appeal 
depends  on  the  value  of  the  matter  in  dispute, 
such  value  must  be  estimated  in  money.  When 
the  object  of  the  suit  however,  is  not  to  obtain 
a  money  judgment  but  other  relief,  the  amount 
involved  must  be  determined  by  the  valne  in 
money  of  the  relief  to  the  plaintiff,  or  the  loss 
to  the  defendant  should  the  relief  be  granted,  or 
vice  versa,  should  the  relief  be  denied."  State 
ez  tel.  Bl  L.  &  P.  Co.  V.  Reynolds,  256  Mo.  710. 
loc.  cit  719,  165  S.  W.  801,  803. 

In  the  recent  case  of  Bates  et  aL  v.  Weriles 
et  al.,  196  S.  W.  1126  (not  yet  ofDdaUy  re- 
ported), the  question  of  the  "amount  involr- 
ed,"  where  a  temporary  receivership  was  or- 
dered pending  the  litigation,  was  discussed, 
and  It  was  there  held  by  court  en  banc  as 
follows: 

"Where  a  Judgment  affects  merely  the  tempo- 
rary control  of  property,  aa  contradistiajnahed 
from  the  permanent  divestiture  of  titie  thereto, 
the  amount  in  dispute  should  be  the  financial 
value  of  such  control,  or  loss  of  control,  as  the 
case  may  be,  and  not  the  value  of  the  property 
controlled." 

Under  the  allegations  of  the  i)etltloii  in  the 
case  at  bar  the  plaintifl  oould  In  no  event 
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recover  more  than  enongb  to  satlafy  bis  debt 
and  tbe  costs  of  suit  And  tbe  onlf  loss 
wblcb  defendant  could  possibly  sustain  under 
the  pleadings  would  be  an  amount  snfflcient 
to  pay  the  debt  and  costs  of  suit,  plus  the 
flnandal  value  of  tbe  temporary  loss  of  the 
control  of  its  corporate  assets  pending  any 
receivership  which  might  be  ordered  In  aid 
of  the  main  suit  It  does  not  appear  nor  can 
It  be  Inferred  from  this  record,  that  the 
amount  thus  Involved  would  exceed  $7,500, 
and  therefore  confer  jurisdiction  here. 

The  fact  that  the  prayer  of  the  petition 
may  contain  some  extravagant  requests  or 
demands  (In  no  manner  based  upon  the  alle- 
gations of  the  petition),  as,  for  instance,  that 
the  affairs  of  the  corporation  be  "wound  up" 
and  the  corporation  enjoined  from  further 
doing  business  In  the  state,  does  not  mean 
that  such  portions  of  the  prayer  should  be 
considered  In  determining  a  Jurisdictional 
question. 

In  the  case  of  Wilson  v.  Drainage  &  Levee 
District,  237  Mo.  39,  loc.  clt  40,  139  S.  W. 
136,  137,  the  court  en  banc.  In  discussing  tbe 
rule  for  determining  the  amount  in  dispute 
when  a  demurrer  is  sustained  to  a  petition, 
said: 

"To  detennine  the  amount  we  must  therefore 
go  to  tbe  petition  Itself.  We  are  not  hound  hy 
tite  prav«r  of  the  petition,  but  must  take  the 
whole  instrument  and  determine  what  sum  is 
involved."    (Italics  cure). 

And  more  especially  should  the  above  rule 
be  applied  where,  as  here,  we  are  dealing 
with  a  portion  of  tbe  prayer,  which  Is  not 
germane  to  the  subject-matter  of  the  petition, 
but  one  wholly  foreign  to  the  purposes  for 
which  the  suit  was  (as  shown  by  the  allega- 
tions of  the  petition)  attempted  to  be  in- 
stituted. 

It  follows  that  the  cause  should  be  trans- 
ferred to  the  St  Louis  Court  of  Appeals. 

It  Is  so  ordered. 

All  concur. 


TRAPP  et  al.  t.  SHULL  et  al.     (No.  19740.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1919.) 

1.  Appsal  ahd  Ebbob  «s>17— Review  —  Ju- 

BISDICTION. 

The  Supreme  Court  cannot  pass  on  the 
merits  of  any  case  falling  within  its  appellate 
jurisdiction  except  through  tbe  medium  of  an 
appeal  or  writ  of  error  taken  or  sued  out  aa  pre- 
scribed by  statute. 

2.  Afpbai.  and  Bbrob  «s»6e$)— Rbvikw— Dk- 

CI8I0NS  APFEAIJLBLB. 

Under  Rev.  St  1909,  |  2038,  an  ord«r  sus- 
taining an  exception  to  and  setting  aside  tbe  re- 
port of  commissioners  appointed  in  a  partition 
case  is  not  appealable,  for  it  does  not  determine 


tbe  xigbts  of  tiie  parties,  aad  !n.Tiaw  of  m»> 
tions  2586,  2587,  the  court  has  unhampered  pow- 
er to  appoint  new  commisaioners ;  the  rights 
of  the  parties  being  left  wholly  nnaffected. 

Appeal  from  Circuit  Court,  Bolt  County; 
A.  D.  Burnes,  Judge. 

Partition  suit  by  Grace  M.  Trapp  and 
others  against  Lula  M.  Shull  and  others. 
From  an  order  vacating  the  report  of  com- 
missioners, Catherine  A.  Weller  and  others 
appeal.    Dismissed. 

Frank  Petree,  of  Oregon,  Mo.,  for  appel- 
lants. 

Cook  St  Cummins,  of  Maryvllle,  for  re< 
q^ondeuts. 

BOND,  J.  I.  A  farm  of  200  acres  In  Holt 
county.  Mo.,  Is  owned  by  six  sisters  as  ten- 
ants In  common,  three  owning  four-fifths 
thereof,  the  remaining  three  owning  the  res- 
idue, or  one-flfth. 

A  partition  suit  was  brought  and  answer 
made^  admitting  the  ownership  of  the  par- 
ties as  alleged  In  the  petition,  and  praying 
that  commisaioners  be  ai>polnted  to  divide 
the  land  accordingly. 

Upon  these  pleadings,  on  November  2, 
191X>,  the  circuit  court  of  Holt  county  ren- 
dered an  Interlocutory  decree,  adjudging  the 
rights,  titles,  and  interests  of  all  the  par- 
ties to  the  action  and  ordering  that  parti- 
tion be  made  accordingly,  and  adjudging,- 
further,  that  the  estates  of  the  sisters  who 
own  four-fifttM  of  tbe  lands  "be  set  off  to- 
gether" (they  having  so  requested),  and  ap- 
pointing three  commissioners  to  make  par- 
tition of  said  land  according  to  law  and  as 
directed  in  said  decre& 

These  commissioners  duly  reported,  award- 
ing 160  acres  of  the  farm,  whereon  are  sit- 
uated the  buildings  and  improvements,  to 
the  owners  of  four-flfths  of  the  whole,  and 
valuing  this  allotment  at  $19,650,  and  award- 
ing  the  remaining  40  acres  to  tbe  owners 
of  tbe  one-fifth  interest,  and  reporting  that 
It  waa  not  susceptible  of  division  In  kind, 
and  reccmimendlng  Its  sale,  and  recom- 
mending also  that  to  the  proceeds  of  such 
sale  ISO  be  added  and  charged  against  the 
three  sisters  to  whom  the  160  acres  were 
allotted,  and  this  sum  divided  among  the 
sisters  owning  one-flfth_  of  the  farm.  To 
this  report  exceptions  were  filed,  upon  the 
hearing  of  which  it  was  set  aside,  and  frcmi 
tbe  order  of  vacation  this  appeal  was  per- 
fected, and  which  respondents  have  moved 
to  dismiss  as  premature. 

[1]  II.  Respondents'  motion  to  dismiss  the 
appeal  presents  a  threshold  question;  for 
this  court  .cannot  pass  on  tbe  merits  of  any 
case  falling  .  within  its  appellate  jurisdic- 
tion except  through  the  medium  of  an  ap- 
peal or  writ  of  error  taken  or  sued  out  as 
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preacrlbed  bj  Btatnte.  Star  BottUng  Co.  t. 
Bxposltioii  Co.,  240  Mo.  loc.  dt.  641,  144  S. 
W.  776;  Stld  ▼.  Ballroad,  211  Mo.  lot  dt 
418,  109  8.  W.  663;  Beechwood  t.  Ballroad, 
178  Mo.  App.  loc.  cit  381.  158  S.  W.  868. 

[2]  Tbe  sectloii  of  the  statnte  pertinent  to 
the  right  to  an  appeal  in  partition  salts  Is 
2611  of  tbe  Bevlslon  of  1909,  to  the  effect 
that  an  appeal  or  writ  of  error  in  such  ac- 
tions may  be  brought  "on  aU  final  Judg- 
ments." It  is  not  claimed  by  appellants  un- 
der the  facts  in  this  record  that  the  present 
appeal  could  be  sustained  under  that  stat- 
ute. It  is,  bowever,  insisted  by  appdlants 
that  their  appeal  falls  within  the  purview 
of  the  general  statute  applicable  to  all  dv- 
11  actions.  That  section  (2038)  provides 
that— 

"Any  iMirty  to  a  suit  aggrieved  by  any  Jndg- 
ment  of  any  circuit  court  in  any  dvil  cause  from 
which  an  appeal  li  not  prohibited  by  the  Con- 
stitution, may  take  his  appeal  to  a  court  having 
appellate  Jurisdiction  *  *  *  from  any  inter- 
locutory judgments  in  actions  of  partition  which 
determine  tbe  rights  of  the  parties."  B.  S.  1900, 
12068. 

The  action  of  tlie  court  from  wlilcb  this 
appeal  Is  prosecuted  was  nothing  more  than 
a  refusal  on  its  part  to  confirm  the  report 
of  tbe  commissioners  In  partition  and  a  set- 
ting aside  of  the  recommendation  made  by 
them.  Its  jurisdiction  to  proceed  further 
was  in  no  wise  affected  by  its  rejection  of 
tbe  report  of  tbe  commissioners.  Its  action 
in  so  doing  is  expressly  authorized  by  the 
statute  applicable  to  such  proceedings,  an^ 
it  had  unhampered  power  to  appoint  new 
commissioners  "as  often  as  may  be  neces- 
sary." R.  8.  1909,  i  2586.  lo  reJecUng  the 
report  It  did  not  "determine  the  rights  of 
the  parties."  On  the  contrary,  it  left  all 
such  rights  wholly  unaffected.  If  it  had 
confirmed  the  report  of  tbe  commissioners, 
then  it  would  have  conclusively  bound  the 
parties  to  the  proceeding;  for  such  is  the 
statute.  B.  8.  1909,  i  2687.  From  such 
judgment  of  confirmation  an  appeal  would 
lie  under  the  terms  of  the  statute  quoted 
above  (R.  8.  1909,  §  2038) ;  for  the  interlocu- 
tory order  of  conflnnation,  being  binding 
upon  and  determinative  of  tbe  rights  of  the 
parties,  would  have  brought  it  strictly  with- 
in tbe  language  of  the  statute,  and  there- 
fore within  tbe  cl(iss  of  judgments  from 
which  an  appeal  may  l>e  taken  in  partition 
suits. 

The  fault  in  the  reasoning  of  the  learned 
counsel  for  appellants  is  the  failure  to  dis- 
tinguish between  tbe  essence  of  what  is 
done  when  an  Interlocutory  judgment  of 
confirmation  of  a  report  of  commissioners 
in  partition  is  rendered  and  what  happens 
when  tbe  trial  court  refuses  to  adopt  such  a 
report.  In  the  latter  case  the  annulment 
of  the  report  of  the  commis^oners  leaves  the 


rights  of  the  parties  Just  as  Oiey  existed  or 
had  been  adjndged  prior  to  tbe  report 
Henoe  it  cannot  logically  lie  said  that  their 
rights  were  "determined"  by  the  refusal  of 
the  court  to  approve  the  report  recommend- 
ed by  tbe  commissioners.  It  being  obvious 
from  this  analysis  that  the  rights  of  the 
parties  were  unaffected  by  any  interlocutory 
judgment  of  the  court  after  its  judgment 
of  a  former  term  decreeing  partition  (from 
which  no  appeal  was  taken),  it  must  be  clear 
that  the  attempted  appeal  in  this  case  was 
abortive,  and  must  be  dismissed  as  not  lodg- 
ing any  jurisdiction  in  this  court  to  consid- 
er tbe  merits  of  the  case.  Appellants  are 
not  however,  prejudiced,  for,  after  final 
judgment  they  may  bring  up  the  whole 
case  for  a  full  review  of  all  matters  to  whidi 
exceptions  shall  have  been  properly  saved. 
The  result  is  that  tbe  present  appeal  is 
dismissed.    It  is  so  ordered. 

BLAIR,  P.  J.,  and  GRAVES,  J.,  concur. 


KILPATRICK  et  al.  ▼.  ROBERT  et  aL 
(No.  2(X1S4.) 

(Supreme  Court  of  Mlssoori,  IMvision  No.  1. 
June  2,  1919.) 

1.  JuoouKifT  9=9948(1)  —  Res  Jxidicata  — 

PUCADIRO. 

Res  adjodieata  being  an  aSrraative  defense 
to  be  pleaded,  where  the  claim  to  widch  such 
defense  ia  nrged  is  made  by  intervening  petition 
not  showing  former  adjudication  on  ite  &ce, 
and  the  answers  to  such  petition  are  simple  gen- 
eral denials,  the  question  of  res  judicata  ia  not 
presented. 

2.  Appeal  aits  Ebbob  Qs>802(l)— Motion  of 
New  Tbiait-Gemkbalixy. 

Motion  for  new  trial  held  not  so  general  in 
its  assignments  as  to  prevent  review  of  errors 
occurring  at  trial. 

3.  Tbusts  9=9318— C!oMFENSATioir  or  Tbus- 

TEES. 

But  one  compensation  can  be  allowed  for 
the  trusteeship,  whether  there  be  one  or  more 
than  one  trustee,  and,  if  there  be  more  than 
one  trustee,  since  the  work  and  responsibility 
are  divided,  the  compensation  is  divided. 

4.  Tbusts  «=>316(1)— Ookfknsatiow  or  Trus- 
tees. 

While  commissions  of  trustees  are  tisually 
based  upon  a  percentage  of  the  income  as  mat- 
ter of  convenience,  the  question  is  one,  not  of 
percentage,  but  of  compensation  for  services  per- 
formed and  liability 'incurred;  fair  compensa- 
tion being  all  that  a  trustee  is  entitied  to. 

6.  Tbusts  «=>316(2)—CoiCPEWSATioiT  OF  Tbtxb- 

TEES— AltOTTNT  OF  ColORfBalOKB. 

Upon  a  $6,000,000  estate,  originally  well  in- 
vested, involving  no  vexatious  questions  in  its 
administration,  reinvestments  and  sales  being 


£s>For  otlMT  csaee  sm  (sme  topic  and  KBT-NDMBBR  In  all  Ker-Numb«red  Dlsota  and  Indexes 


Digitized  by 


Google 


Mo.) 


Kir<FATRIOK  ▼.  ROBERT 
(ail  8.W.) 


885 


mad«  flimafh  brokers  p«M  for  anch  irork,  and 
colleetion  of  r«DtB  and  keeping  of  aooanata  belBC 
kicked  after  by  a  paid  bookkeeper,  a  eompennp 
.tion  to  trusteea  of  0  per  cent,  of  the  groaa  in- 
come during  the  18  yeara  during  which  the  truat 
ran,  which  was  divided  among  the  three  trus- 
tees, could  not  be  said  to  be  inadequate,  as 
daimed  by  executors  of  a  deceased  trustee,  par- 
ticularly where  auch  trustees,- daring  his  life- 
time, received  such  compensation  withoot  sug- 
gestion of  dissatisfaction. 

Appeal  from  St  Louis  Circait  Court; 
Rhodes  E.  Cave,  Judge. 

Petition  by  Claude  Kllpatrick  and  others, 
trustees,  for  approval  of  accounts  and  order 
of  distribution,  to  which  Douglas  W.  Robert 
and  another,  executors,  file  Intervening  pe- 
tition. From  the  judgment.  Interveners  ap- 
peaL     Affltmed. 

Douglas  W.  Robert,  of  St  Louis  (P.  Taylor 
Bryan,  of  St  Louis,  of  counsel),  for  appel- 
lants. 

Jesse  A.  McDonald,  of  St  Iionls,  tor  John 
E.  Liggett 

Nagel  &  Klrby,  of  St  Louis,  tor  John 
Fowler  and  otherSL 

James  A.  Siddon,  tor  Cora  B.  Fowler  and 
others. 

ORAVBS,  J.  Leaving  oat  of  considera- 
tion the  acrimony  which  has  crept  Into  some 
of  the  briefs  on  one  slide  of  this  case,  a  com- 
paratively short  statement  will  suffice  to 
present  the  issues  Involved  herein.  The  facts 
are  few  and  simple.  The  appellants  are  the 
executors  of  the  estate  of  Edward  S.  Robert, 
deceased.  The  respondents  are  the  trusteea 
and  beneficiaries  under  the  will  of  John  E. 
Liggett,  deceased. 

John  B.  Liggett  died  testate  November 
23.  1897,  leaving  a  very  large  estate  in  the 
dty  of  St  Louis.  His  will  was  probated 
November  29,  1897,  and  by  the  terms  of  the 
win  Claude  Kllpatrick,  John  Fowler,  and 
Mitchell  Scott  were  made  trustees  of  the 
estate.  These  tmstees  were  the  husbands  of 
John  E.  Liggett's  three  daughters.  These 
trustees  served  until  December  8,  1902,  at 
which  time  Mitchell  Scott  died.  Early  In 
February  the  two  remaining  trustees  (as  con- 
templated by  the  will)  brought  a  proceeding 
In  the  circuit  court  of  the  city  of  St.  Louis, 
asking  the  appointment  of  a  successor  trustee 
to  Mitchell  Scott,  deceased.  As  a  result  Ed- 
ward S.  Robert  was  appointed  as  successor 
trustee  on  February  19,  1903,  and  continued 
to  serve  until  December  12,  1911,  on  which 
date  the  said  Edward  8.  Robert  died. 

Following  the  death  of  Mr.  Robert,  the 
surviving  trustees,  Kllpatrick  and  Fowler, 
brought  another  proceeding  In  the  drcnit 
court  of  the  city,  for  the  appointment  of  a 
successor  to  Mr.  Robert  and  this  resulted  in 
the  appointment  of  Charles  Wiggins,  who 
was  then  the  husband  of  Ella  Li  Scott  tbo 


former  wife  of  the  first  tmatee,  Mitcb^I 
Scott 

In  this  last  proceeding  all  the  beneficiaries 
of  the  trust  created  by  the  will  were  made 
parties  defendant  as  also  were  the  executors 
of  the  estate  of  Edward  S.  Robert,  deceased, 
being  the  same  executors  who  are  inter- 
veners in  th6  instant  case. 

To  the  petition  were  three  exhibits,  viz. 
Exhibit  A,  the  will ;  Exhibit  B,  statement  ot 
the  assets  of  the  estate;  Exhibit  C,  state- 
ment of  receipts  and  expenditures  for  the 
year  past  The  petiticHi  concluded  with  this 
prayer: 

"Wherefore  plaintiffs  pray  the  court  to  ap- 
point a  successor  to  the  said  Edward  S.  Robert, 
that  it  6x  the  amount  of  bond  to  be  given  by 
said  successor,  and  that  the  court  approve  the 
accounts  of  the  property  in  the  possession  of 
said  trustees  on  the  12th  day  of  December, 
1911,  and  grant  such  other  and  farther  relief 
as  to  the  court  may  seem  just" 

In  Exhibit  0,  supra,  appear,  among  many 
items  of  credits,  the  f<^Iowing: 

"Dec.  80,  1911.  By  C.  Kilpatrick,  trustee's 
commission  1911,  $5,434.66."  "Dec.  30,  1911. 
By  E.  S.  Robert,  trustee's  commission  1911  $5,- 
434.67."  "January  4,  1912.  By  John  Fowler, 
tmstea's  commiMion  1911,  16,484.67." 

Under  the  testimony  in  the  case  the  trus- 
tees at  the  end  of  each  year,  took  out  of  the 
gross  income  of  the  estate  for  the  year '5 
per  cent  thereof,  and  divided  this  equally 
among  the  trustees.  Tills  averaged  Mr.  Rob- 
ert during  his  Incumbency  about  $5,600  an- 
nually. Tbe  estate  was  near  a  $6,000,000  es- 
tate. Under  the  terms  of  the  will  the  trust 
created  thereby  terminated  in  April,  1916. 
From  the  beginning  of  the  trust  to  the  end 
thereof  tbe  5  per  cent  of  the  gross  Income 
was  taken  out  of  the  annual  Income  each 
year,  by  the  trustees  for  their  services. 

BV>r  9  years  Mr.  Robert  was  a  party  to  this 
act  The  trust  ran  for  18  years,  but  this 
6  per  cent  of  the  Income  was  taken  both 
before  and  after  the  incumbency  of  Mr.  Rob- 
ert, as  well  as  during  his  incumbency. 
.  In  this  present  action  the  executors  of  Mr. 
Robert  ask  some  $57,000  additional  compen- 
sation for  him,-  to  be  allowed  out  of  the  es- 
tate funds.  The  Income  of  the  estate  (exclu- 
sive of  the  trustees'  commissions  aforesaid, 
and  the  expenses  of  the  trust)  was  divided 
semiannually  between  such  of  the  benefi- 
ciaries as  were  entitled  to  immediate  dis- 
tribution. The  present  claim  for  the  estate 
of  Mr.  Robert  was  by  lnterv«»lng  petition, 
the  trustees  by  IJieir  petition  having  sought 
to  wind  up  their  truat  by  having  an  approv- 
al of  their  stewardship  and  an  order  of 
distribution.  Answers  to  the  intervening 
petition  were  filed,  and  the  issues  thus  raise;! 
are  the  matters  for  determination  here. 

{1]  I.  Some  preliminary  questions  appear, 
and  must  be  disposed  of  before  we  reach  the 
merits  of  the  controversy.    First  It  Is  in-ged 
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tbat  the  matter  bas  been  prevloudy  adjadl- 
cated.  That  Is  to  say,  res  adjudlcata  Is  urged 
by  respondents  here.  This  Is  bottomed  upon 
the  item  in  the  settlement  In  1912  (set  oat  In 
oar  statement)  wherein  it  appears  that  Mr. 
Robert  (after  his  death)  was  charged  with 
$6,434.67  as  his  commission  for  1911,  bis 
death  occurring  December  12,  1911.  We 
need  not  go  Into  details  on  this  matter.  Suf- 
fice it  to  say  that  res  adjudlcata  Is  an  affirm- 
ative  defense,  and  should  be  pleaded-  There 
is  no  such  plea  in  this  record.  Here  the 
claim  is  made  by  an  intervening  petition. 
The  answers  to  this  Intervening  petition  are 
simple  general  denials.  The  intervening  peti- 
tion upon  its  face  does  not  show  former  ad- 
judication, and  the  answers  make  no  such  de- 
fense. The  question  is  therefore  not  in  the 
record. 

It  Is  true  that  it  has  been  ruled  tliat  where 
a  petition  upon  its  fttce  shows  former  ad- 
judication, the  question  being  in  the  petition 
makes  It  demurrable  on  the  ground  that  the 
petition  falls  to  state  an  unadjudlcated  cause 
of  action.  Glvens  v.  Thompson,  110  Mo. 
loc  dt.  443,  19  S.  W.  833.  But  such  Is  not 
the  status  of  this  case.  The  applicable  rule 
Is  thus  well  stated  in  Beattie  Mfg.  Co.  v. 
Gerardi,  166  Mo.  loc.  dt  166,  65  S.  W.  1038, 
whereat  it  is  said: 

"Res  adjudlcata  is  an  affirmative  defense,  and 
like  all  other  defenses  of  that  character  must  be 
pleaded,  unless  the  petition  upon  its  face  shows 
that  the  cause  of  action  sued  upon  is  in  some 
way  barred,  which  can  not  be  said  of  tte  peti- 
tion in  this  case.  This  question  was  passed 
upon  by  this  court  in  the  case  of  Kelly  ▼.  Hurt, 
61  Mo.  463,  in  which  it  was  said: 

"  'The  point  that  the  validity  of  Hurf  8  pur- 
chase has  been  heretofore  settled  by  this  court 
in  favor  of  the  defendant  in  the  case  o^  Hurt  v. 
Kelly,  43  Mo.  238,  cannot  be  considered  by  us 
now.  l%ere  is  no  plea  in  this  case  that  the 
subject-matter  of  this  suit  has  become  res  ad- 
judicate, and  whether  that  suit  is  for  any  rea- 
son a  bar  to  the  present  one  cannot  be  deter- 
mined on  this  demurrer.'  Mo.  Pac.  Ry.  Co.  v. 
Levy,  17  Mo.  App.  501. 

"It  may  be  that  the  former  judgment  is  a  bar 
to  a  recovery  in  this  action,  but  that  question 
should  be  raised  by  a  plea  of  res  adjudicate,' 
and  supported  by  proof  that  the  matters  adjudi- 
cated in  the  former  suit  were  the  same  that  are 
now  presented  for  determination  in  the  suit  at 
bar.  It  follows  that  the  demurrer  could  not 
properly  have  been  sustained  upon  this  ground." 

See,  also,  Trimble  t.  Railroad,  109  Mo.  loc. 
(•it.  55,  66,  07  S.  W.  164;  Nelson  v.  Jones, 
245  Mo.  loc.  dt  690,  161  S.  W.  80. 

Under  our  rule,  which  is  sound  and  well 
supported  the  question  of  res  adjudlcata  la 
not  in  the  case. 

[21  ▲  Second  preliminary  question  lies  In 
a  suggestion  of  counsel  for  respondents, 
wherdn  they  say: 

"The  motion  for  a  new  trial  is  so  general  in 
its  assignments  that  there  is  nothing  before  this 
court  for  its  decision." 


To  present  the  matter  dearly-  we  duMild 
give  tlie  motion.  We  thought  the  matter 
fully  settled,  bat  some  recent  cases  from  the 
i.'onrts  of  Ai^al  would  indicate  that  our. 
recent  ruling  has  not  been  fully  understood, 
even  by  some  of  our  own  brothers.  The  mo- 
tion in  this  case  reads: 

"(1)  Because  the  court  erred  in  admitting  il- 
legal and  improper  evidence  offered  by  plaintiffs 
and  defendants  against  interveners'  objection. 

"(2)  Because  the  court  erred  in  exduding  com- 
petent and  legal  evidence  offered  by  interveners. 

"(3)  Because  the  finding  and  decree  of  the 
court  is  against  the  law  and  the  evidence. 

"(4)  Because  the  finding  and  the  decree  of 
the  court  is  against  the  weight  of  the  evidence. 

"(5)  Because  the  finding  and  decree  'of  the 
court  is  not  supported  by  tke  evidence,  and  was 
for  plaintiff^  and  defendants,  and  not  for  die 
interveners. 

"(6)  Because  the  court  erred  in  applying  the 
law  to  the  facts  in  the  case. 

"(7)  Because  the  court  misconstrued  the  facts, 
and  erroneously  misstated  them. 

"(8)  Because  the  court  erred  in  dismissing  in- 
terveners' petition. 

"(9)  Because  the  court  erred  in  not  finding  in- 
terveners entitled  to  an  equitable  proportion  of 
a  fee  to  be  allowed  out  of  the  corpus  of  tiie  fund 
in  the  hands  of  the  trustees." 

Under  our  ruling  in  Wampler  v.  Railroad. 
269  Mo.  loc.  dt.  476  et  seq.,  190  S.  W.  908, 
this  motion  is  snffidcat,  under'  our  practice, 
ha  all  of  Its  several  alignments.  Ttie  case 
law  is  folly  reviewed  In  the  Wampler  Case 
by  our  court  in  banc,  and  upm  the  question 
here  Involved  six  judges  concor  BOND  and 
RBVELXiO,  JJ.,  concur  in  separate  opinion, 
but  upon  tile  snffldency  of  the  motlan  (one 
in  general  terms)  in  the  Wampler  Case^  they 
agree.  As  the  Wampl«r  opinion  dtes  and 
reviews  all,  or  at  least  many,  of  our  cases 
upon  the  subject,  further  dtation  is  not  re- 
quired here.  This  contention  of  the  re- 
spondents must  be  overruled. 

III.  This  brings  us  to  the  merits  of  tills 
case.  Tlie  estate  was  a  large  one,  but  one 
when  first  placed  in  the  bands  of  the  trustees 
largely  composed  of  first-class  Interest-bear- 
ing securities,  and  required  but  little  atten- 
tion, except  to  clip  and  collect  coupons,  and 
distribute  the  income  to  the  benefldaries. 
The  life  of  the  trust  was  18  years,  and  Mr. 
Robert  served  as  trustee  about  half  that 
time.  There  were  no  vexatious  questions 
or  conditions  in  the  entire  course  of  the  ad- 
ministration of  the  estate.  Reinvestments 
were  to  be  made,  and  sales  of  securities,  but 
in  instances  brolcers  were  paid  fees  for  such 
work.  Shortly  after  Mr.  Robert  became  a 
trustee  large  investments  were  made  in 
several  pieces  of  first-class  real  estate  in  St. 
Louis,  all  of  which  were  <m  or  soon  placed 
upon  a  good  fixed  and  permanent  rental 
basis,  and  a  bookkeeper  looked  after  many 
of  the  details  of  collecting,  and  keeping  the 
accounts  of  these  rents.  Ttils  man  was  paid 
out  of  the  estate  funds.    So,  all  told,  the  ad- 
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mlEdstratkoi  of  the 'estate  bad  no  intricate 
or  mean  conations. 

Attempt  18  made  to  show  by  the  figures  tliat 
the  corpus  of  the  estate  was  Increased  In 
value  by  some  $600,000  during  the  term  of  Mr. 
Kobert,  but  the  showing  In  this  regard  Is 
by  no  means  satisfactory,  or,  to  say  the  least, 
far  from  conclusive.  The  claim  of  the  Rob- 
erts' estate  of  $57,000,  as  bis  one-third  of 
an  additional  compensation  would,  when  ap- 
plied to  other  trustees,  and  during  the  whole 
term  of  18  years,  absorb  more  than  one- 
half  of  the  whole  aUeged  Increase. 

[3, 4]  It  seems  to  be  conceded  that  bnt  one 
compensation  can  be  allowed,  whether  there 
be  one  or  more  than  one  trustee.  In  other 
words  that  the  compensation  is  a  single 
compensation  for  the  omnagement  of  the 
tmst.  If  there  be  more  than  one  trustee, 
the  work  and  responsibility  have  been  di- 
vided, and  the  compensation  is  divided.  Not 
only  BO,  but  in  the  absence  of  a  statute  fix- 
ing compensation  of  trustees  (as  Is  the  case 
in  Kissonri)  the  compensation  should  be  a 
reasonable  one,  having  due  regard  for  the 
services  rendered  to  the  estate  by  the  trus- 
tee, or  trustees.  2  Perry  on  Trusts  (8th  Ed.) 
I  918;  Barney  v.  Saunders,  16  Bow.  641, 
14  W  Ed.  1047.  So  that  the  kUid  and  char- 
acter of  services  is  one  of  the  potent  factors 
In  fixing  the  compensation. 

In  the  case  of  Re  Harrison's  Estate,  217 
Pa.  loc.  dt.  2()9.  06  AtL  364,  it  is  said: 

"The  compensation  of  a  trustee,  of  any  char- 
acter, may  be  arrived  «t,  as  matter  of  conven- 
ience, by  the  way  of  a  percentage  on  the  amount 
of  receipts  and  disbursements.  But  after  all,  on 
aU  authority,  it  is  a  question,  not  of  percentage 
but  of  compensation.  When  the  court  has  fair- 
ly responded  to  the  interrogatory,  how  much  has 
the  trustee  earned?  It  has  discharged  its  whole 
duty  in  the  premises.  It,  therefore,  comes  to 
nothing  to  say  the  percentage  is  large  or  the 
percentage  is  small  as  compared  with  the  estate, 
if  the  executor  has  received  neither  less  nor  more 
than  what  his  services  are  worth." 

In  the  same  case,  at  page  210  of  217  Pa., 
at  page  354  of  66  Aa,  It  Is  said: 

"The  safer  rule,  therefore,  to  be  adopted  and 
followed  in  remunerating  a  trustee  for  hia  serv- 
ices is  the  simple  one  that  he  be  compensated 
for  the  services  performed  and  the  liability  in- 
curred, it  should  be  understood  by  trust  com- 
panies as  well  as  individuals  that  the  position  of 
a  trustee  is  not  to  be  sought  nor  granted  for 
the  pvrpote  of  profit.  Fair  comperMotton,  to  be 
ascertained  under  the  rule  suggested,  is  all  that 
a  trustee  has  a  right  to  demand,  and  all  that 
any  court  should  award."    (The  italics  are  ours.) 

In  2  Perry  on  Trusts  (6tb  Ed.)  {  819,  it  is 
said:  , 

"The  usual  practice  in  relation  to  trusts  is 
to  allow  trustees  a  commission  upon  the  amount 
Vl  the  yearly  income  received  and  paid  oat  by 
them.  This  commission  varies  according  to  the 
role  |n  the  various  states." 
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[(]  U  is  clear  in  this  ease  that  the  trustees 
of  this  estate  acted  upon  this  usual  rule 
stated  by  Mr.  Perry.  From  the  beginning  to 
the  end  of  the  life  of  this  trust  (IS  years)  the 
trustees  took  out  5  per  cent  of  the  gross  In- 
come of  this  estate  and  appropriated  it  to 
their  own  use.  Out  of  the  remainder  they 
paid  the  other  expenses  of  the  trust,  and 
the  net  proceeds  they  paid  over  to  the  bene- 
ficiaries. For  9  years  Mr.  Robert  was  a 
party  to  this  proceeding.  I  have  no  doubt 
th^t  Mr.  Robert,  as  well  as  the  other  trustees, 
looked  upon  these  annual  payments  to  them- 
selves as  a  fair  and  Just  compensation  for 
the  services  they  were  rendering  the  estate. 
If  they  thought  their  services  were  worth 
more,  the  income  was  in  their  hands,  and 
they  would  have,  takm  out  more.  There  U 
nothing  In  the  record  to  suggest  the  contrary. 
There  were  ample  funds  in  the  Income  with 
which  to  pay  them  each  year  for  all  their 
time,  trouble,  and  Uabllity  in  the  execution 
of  this  trust.  They  seem  to  have  decided 
upon  annual  payments  for  their  services, 
and  fixed  their  own  estimate  of  the  value  of 
those-  services.  These  facta  no  doubt  went 
far  toward  influencing  the  chancellor  nisi 
in  the  determination  of  the  intervening  peti- 
tion and  the  claim  presented  therrin.  The 
whole  course  of  conduct  Indicates  that  these 
trustees,  Including  Mr.  Robert,  took  what 
they  thought  to  be  a  reasonable  compensa- 
tion for  th^r  services.  And  considering 
what  they  had  to  do,  we  think  it  was  a 
reasonable  compensation.  So  viewing  the 
case,  the  Judgment  nisi  should  be  and  is 
affirmed. 

AU  concur. 


CITY  OF  ST.  LOUIS  ex  rel.  and  to  Use 
of  HYDRAULIC  PRBSS  BRICK  CO.  v. 
RUECKING  CONST.  CO.  et  al    (No.  20127.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1919.) 

1.  Appeal  and  Ebbob  €=s>23— Codbts  €=:»23, 
37(1)— Determination  Sua  Sponte  of  Ju- 
bisoiction. 

As  jurisdiction  can  neither  be  waived  nor 
conferred  by  consent,  it  is  the  duty  of  the  ap- 
pellate court  to  determine  sua  sponte  the  ques- 
tion of  its  own  jurisdiction  at  whatever  step 
or  stage  of  the  proceeding  it  obtrudes  itself. 

2.  CoPBTS  «=>231(6)  —  MisaoiTBi  Supbems 
codbt— politicai,  subdivision  os  state  as 
Pabtt. 

Since  for  the  Supreme  C!ourt  to  have  ap- 
peOate  jurisdiction  on  the  sole  ground  that  a 
political  subdivision  of  the  state  is  a  party 
the  political  subdivision,  in  its  capadty  as  such, 
mast  be  a  real  party  in  interest,  the  Supreme 
Court  has  no  jurisdiction,  on  such  ground,  of 
a  suit,  against  a  construction  company  and  its 
surety,  by  a  city  at  the  relation  of  a  material- 
man, bawd  on    bonds  executed   by  defendants 
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to  the  dty  to  Mcnre  paving  contract;  the  city 
being  but  a  nominal  party,  having  no  control  of 
the  proceeding,  and  hicurring  no  liability,  even 
for  coats,  under  Eev.  St  1809,  i  2778. 

Appeal  from  St  Louis  Circuit  Court;  Kent 
K.  Koemer,  Judge. 

Consolidated  suits  by  the  City  of  St.  Louis, 
at  the  relation  and  to  the  use  of  the  Hydraul- 
ic Press  Brl(^  Company,  against  the  Bueck- 
ing  Construction  Company  and  another. 
From  Judgment  for  relator,  defendants  ap- 
peal.   Case  transferred. 

See,  also,  212  S.  W.  888. 

On  the  29th  of  November,  1915,  three  sev- 
eral suits  were  filed  in  the  circuit  court  for 
the  city  of  St.  Louis  by  the  city  of  St  Louis 
at  the  relation  and  to  the  use  of  the  Hydrau- 
lic Press  Brick  Company  against  the  Rueck- 
Ing  Construction  Company  and  the  Southern 
Surety  Company.  The  basis  of  each  of  the 
suits  is  a  b(md  that  was  executed  by  the  de^ 
fendant  construction  company  with  the  de- 
fendant surety  company  as  its  surety  to  the 
city  to  secure  the  performance  of  a  contract 
entered  into  between  the  city  and  the  defend- 
ant construction  company  for  the  paving  of 
certain  streets  and  alleys.  The  salts  were  by 
agreement  consolidated  and  tried  as  a  con- 
solidated cause.  The  bonds  sued  on  are 
identical  in  form  and  terms,  exc^t  as  to 
amounts,  and  the  pertinent  part  of  each  is 
as  follows: 

"Said  construction  company,  as  principal,  and 
said  surety  company,  as  surety,  hereby  bind 
theotselves  and  their  successors  or  assigns  unto 

the  city  of  St  Louis  in  the  sum  of  $ , 

conditioned  that  in  the  event  the  said  construc- 
tion company  shall  faithfully  and  properly  per- 
form said  contract  and  pay  to  the  proper  par- 
ties all  amounts  due  for  material  and  labor  used 
and  employed  in  the  performance  thereof,  then 
this  obligation  to  befvoid;  otherwise  in  full 
force  and  effect  Said  bond  may  be  sued  on 
at  the  instance  of  any  materialman,  laboring 
man,  or  mechanic  in  the  name  of  the  city  of  St 
Louis  to  the  use  of  such  materialman,  laboring 
man,  or  mechanic  for  any  breach  of  the  condi- 
tions hereof,  provided  that  no  such  suit  shall 
be  instituted  after  the  expiration  of  ninety  days 
from  the  completion  of  any  work  under  the 
above  contract" 

The  relator,  Hyraulic  Press  Brick  Compa- 
ny, furnished  brick  for  the  paving  required 
by  the  contracts,  and  for  which  the  defend- 
ant construction  company  f&iled  to  pay.  The 
latter  company  duly  completed  the  several 
contracts,  and,  after  the  expiration  of  more 
than  90  days  from  the  completion  of  all  the 
contracts,  the  relator  instituted  the  several 
suits  on  the  bonds  to  recover  the  price  of  the 
brick  so  furnished. 

The  petition  in  each  case  declares  on  the 
bond  sued  on  according  to  Its  legal  effect, 
except  that  it  is  silent  as  to  the  cause  limit- 
ing to  90  days  the  time  in  which  suit  may  be 
brought  thereon  by  a  materialman,  assigns 


as  breach  the  failure  of  the  defendant  con- 
struction company  to  pay  relator  for  brick 
so  fnnUabed  by  it,  and  laTS  relator'a  dam- 
ages at  the  value  of  sudk  brl<A. 

The  answer  of  defendant  surety  company 
alleges  that  the  bond  was  not  sued  on  until 
after  the  expiration  of  more  than  90  days 
from  the  completion  of  the  work  unier  the 
contract,  and  that,  by  reason  of  the  providon 
of  the  bond  that  no  suit  could  be  instituted 
thereon  in  the  name  of  the  dty  of  St  Louis 
at  the  Instance  of  any  materialman,  etc,  to 
the  use  of  such  materialman,  etc.,  after  the 
expiration  of  90  days  from  the  completion 
of  the  work  under  the  contract,  the  plaintiff 
"is  forever  barred  from  a  recovery  herein." 

The  reply  alleges  that  under  the  provisions 
of  section  2780  and  sections  1247  and  1248, 
Revised  Statutes  of  2£iasouri  1909,  the  clause 
in  said  contract  pcoTlding  that  no  suit  should 
be  Instituted  thereon  after  the  expiration  of 
90  days  from  the  completl<m  of  the  wOrk  is 
null  and  void. 

There  is  no  disagreement  as  to  the  facts, 
and  It  is  apparent  that  the  only  question  for 
decision  on  this  appeal  Is  whether  the  danse 
limiting  the  time  in  which  suit  may  be 
brought  <m  the  bond  by  third  parties  for 
whose  benefit  It  was  made  is  a  valliT  and 
subsisting  part  of  the  obllgatian.  The  bond 
was  drawn  under  the  ordinance  of  the  dty  of 
St.  Louis  and  in  exact  conformity  to  Its 
terms  and  prescribed  conditions. 

The  trial  court  in  rendering  Judgment  in 
the  consolidated  cause  treated  the  petition 
In  each  of  the  orig^naf  suits  as  a  separate 
count  and  Judgment  was  rendered  for  plain- 
tiff for  the  several  penalties  of  the  bonds  de- 
clared on  in  the  respectire  counts,  and  an 
execution  was  awarded  for  the  damages  as- 
sessed in  favor  of  plaintiff  under  each  count 
The  several  penalties  of  the  bond  for  which 
Judgment  was  rendered'  aggregate  $6,857.50, 
and  the  total  amount  of  the  damages  assess- 
ed in  favor  of  relator  and  for  which  execu- 
tion was  awarded  is  $3,402.39. 

Both  defendants  were  granted  an  appeal, 
but  the  surety  company  alone  has  perfected 
and  now  prosecutes  its  appeal  in  tlila  court 

John  P.  McCammon,  of  Springfield,  for  ap- 
pellant Southern  Surety  Co. 

Eliot,  Chaplin,  Blayney  ft  Bedal,  of  St 
Louis,  for  respondent 

RAGLAKD,  C.  (after  stating  the  facts  as 
above).  [1]  The  Jurisdiction  of  the  appeal 
is  the  first  question  to  present  Itself  on  this 
record.  No  suggestion  has  come  from  coun- 
sel on  either  side  on  this  score.  Neverthe- 
less, as  Jurisdiction  can  neither  be  waived 
nor  conferred  by  consent,  it  la  the  duty  of 
the  court  to  determine  sua  sponte  the  ques- 
tion of  its  own  Jurisdiction  at  whatever  step 
or  stage  of  the  proceeding  it  obtrudes  itself. 
RaUroad  v.  Schwdtzer,  246  Mo.  122-127,  151 
S.  W.  128. 
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[S]  That  a  political  stibdlTislon  of  the  state 
la  a  party  la  the  only  feature  of  the  case 
even  suggeetlTe  of  our  Jurisdiction.  It  ia 
true  that  the  city  of  St.  Louis  Is  a  political 
subdivision  of  the  state  within  the  meaning 
of  the  constitutional  provision  conferring  ap- 
pellate Jurisdiction  on  this  court,  and  It  is 
also  true  that  the  city  Is  a  party  to  this 
suit,  but  It  la  a  nominal  party  only.  It  had 
nothing  to  do  with  the  Institution  of  the  suit, 
other  than  by  its  contract  having  made  It 
possible;  It  has  not  had,  and  does  not  now 
have,  any  control  of  the  proceeding;  It  has 
not  a  particle  of  Interest  at  stake  and  incurs 
no  liability  of  any  kind,  not  even  for  costs. 
Section  2778,  R.  S.  1909. 

For  this  court  to  have. appellate  Jurisdic- 
tion solely  on  the  ground  that  a  political 
subdlTlslon  of  the  state  Is  a  party,  the  pollti- 
cal  subdlTlslon,  In  Its  capacity  as  such,  must 
be  a  real  party  in  Interest  Bamett  v.  St. 
Louis,  196  S.  W.  1017 ;  State  ex  reL  y.  Dent, 
121  Mo.  162,  26  S.  W.  924. 

It  follows  that  we  are  without  Jurisdiction, 
and  the  case  la  accordingly  transferred  to 
the  St  Louis  Court  of  Appeals. 

BROWN  and  silALL,  00.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
KAGLAND,  O.,  la  adopted  as  the  opinion  of 
the  court. 

BLAIR,  P.  J.,  and  BOND  and  OBAVES, 
JJ.,  concur. 


cm  OF  ST.  LOUIS  ex  reL  and  to  Use 
of  HYDRAULIC  PRESS  BRICK  CO.  v. 
BUECKING  CONST.  CO.  et  aL    (No.  20129.) 

(Supreme  C!oart  of  Missoari,  Division  No.  1. 
Jane  2, 1919.) 

COUBTS  4=3231(61)  —  MlBBOUKI  SlTFBEUX 
COUBT-^AlIOUNT  IS   CONTBOVXBST. 

In  consolidated  suits  against  construction 
company  and  its  surety  by  a  city  on  relation 
of  a  materialman,  baaed  on  bonds  executed  by 
defendants  to  the  city  to  secure  paving  con- 
tract, in  which  suits  judgment  was  rendered 
for  relator  for  the  aggregate  penalties  of  the 
bonds,  which  was  $7,940.83,  and  execution 
awarded  for  the  total  damages  assessed  in  rela- 
tor's favor,  amounting  to  |3,857Ji6,  the  Su- 
preme Court  had  no  appellate  jurisdiction ;  the 
latter  amount  being  the  amount  in  dispute  as 
determinative  of  jurisdiction  of  appeal  on  ground 
of  amount  involved. 

Appeal  from  St.  Louis  Circuit  Court ;  Kent 
K.  Koemer,  Judge. 


Consolidated  suits  by  the  City  of  St  Louis, 
at  the  relation  and  to  the  use  of  the  By- 
draulic  Press  Brick  Company,  against  the 
Ruecklng  Construction  Company  and  an- 
other. From  Judgment  for- relator,  defend- 
ants appeal.    Case  transferred.  • 

See,  also,  212  S.  W.  887. 

Holland,  Rutledge  &  Lashly,  of  St  Louis, 
for  appellants. 

Eliot  ChapUn,  Blayney  *  Bedal,  of  St 
Louis,  for  respondent 

RAOLAND,  a  On  the  29th  day  of  No- 
vember, 1915,  three  suits  were  filed  in  the 
cirenit  court  for  the  dty  of  St  IjOuIs  by 
the  city  at  the  relation  and  to  the  use  of  tbo 
Hydraulic  Press  Brick  Company  against  the 
Rueddng  Construction  Company  and  the 
Chicago  Bonding  ft  Surety  Company.  Each 
suit  is  on  a  bond  given  by  defendants  to 
plaintlfl,  and  in  each  the  relator  seeks  to 
recover  (xa  account  of  brick  which  It  furnish- 
ed the  construction  company  for  public  im- 
provements, and  for  which  it  has  not  been 
paid.  The  three  suits  were  by  agreement 
consolidated  and  tried  as  a  consolidated 
cause.  Judgment  was  rendered  in  the  con- 
solidated cause  for  plaintUC  for  the  aggre- 
gate penalties  of  the  bonds,  which  is  $7,940.- 
83,  and  execution  was  awarded  for  the  total 
damages  assessed  in  relator's  favor,  amount- 
ing to  $3,857.60. 

The  case  In  all  Its  aspects  is  Identical 
with  the  case  of  St  Louis  ex  rel.  v.  Rueck- 
lng Construction  Ca  and  the  Southern  Con- 
struction Co.,  212  S.  W.  8S7,  heard  at  this 
term,  except  that  the  formal  Judgment  for 
the  full  amount  of  the  penalties  of  the  sev- 
eral bonds  In  this  case  is  in  excess  of  the 
stnn  of  $7,500.  However,  the  total  dam- 
ages assessed  in  relator's  favor  la  $8,857.56, 
and  that  is  the  amount  in  dispute  as  de- 
terminative of  Jurladlction  of  the  appeal  on 
that  ground.  State  ex  reL  t.  St  L.  Ct. 
App.,  87  Mo.  569. 

In  accordance  with  the  views  expressed 
in  the  Southern  Construction  Company  Case 
above  referred  to',  and  for  the  same  reasons, 
this  court  has  no  Jurisdiction  of  this  appeal, 
and  it  Is  transferred  to  the  St  Louis  Court  of 
Appeals. 

BROWN  and  SMALL,  CO.,  concur. 

PER  CURIAM.  The  .foregoing  opinion  of 
RAOLAND,  C  la  adopted  as  the  opinion  of 
the  court 

BLAIR,  P.  J.,  and  BOND  and  GRAVES, 
JJ.,  concur. 
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SCHAIiL,  Public  Adm'r,  ▼.  UNITED  BIS.  CO. 
OF  ST.  LOUIS.    (No.  20206.) 

(Sopreme  Court  of  Missouri,  Division  No.  1. 
Jane  2,  1919.) 

Carriebs  ®=>340— Injubt  to  Passenoeb  on 
Tbacks— Peesumptions. 
Where  deceased  got  off  a  car  running  <m 
tfae  north  track  and  stood  in  the  passageway  be- 
tween tracks  while  a  car  was  approadiing  on 
the  south  track,  and  then  stepped  in  front  of  it 
and  was  struck  and  killed,  the  motorman  in 
charge  of  the  car  which  struck  had  the  right  to 
presume  that  he  would  not  leave  a  place  of 
safety  and  thrust  himself  suddenly  in  front  of 
the  car,  and  an  instmctioa  to  that  effect,  etc., 
waa  proper. 

Appeal  from  CSrcnit  Court,  St.  liouis  Ooun- 
ty;   John  W.  HcEHUnney,  Judga 

ActloD  by  Edward  6.  Schall,  PabHc  Admin- 
istrator for  the  ooonty  of  St.  Lonis,  in  charge 
of  the  estate  of  Archie  Ferguson,  alias  T.  F. 
Jordon,  deceased,  against  the  United  Rail- 
ways Company  of  St.  Louis.  From  an  order 
setting  aside  verdict  for  defendant  and  grant- 
ing new  trial,  defendant  appeals.  Order  re- 
versed, and  cause  remanded,  with  directions 
to  reinstate  verdlcV  and  enter  Judgment 
thereon. 

Action  for  tbe  alleged  negligent  killing  of 
one  Archie  Ferguson,  alias  T.  F.  Jordon, 
brought  by  the  public  administrator  of  St 
Louis  county,  in  charge  of  the  estate  of  de- 
cedent. 

The  defendant  operates  a  double-track  line 
of  railroad  in  St  Louis  county  known  as  the 
Creve  Ooeur  line.  It  Is  an  electric  street  rail- 
way line  j>artlally  in  the  city  of  St.  Louis  and 
partially  in  St  Louis  county.  Decedent  was 
a  passenger  on  a  west^bound  car  on  said  line, 
having  as  his  destination  a  point  where  said 
street  car  tracks  cross  or  intersect  with  Wal- 
ton road  in  said  county.  He  safely  alighted 
from  the  car  at  or  near  the  place  of  his  desti- 
nation, and  In  attonpting  to  cross  the  track 
o£  d^endant  upon  wUdi  the  east-bouDd  cars 
of  defendant  ran  he  was  struck  by  an  east- 
bound  car  and  killed.  The  petition  charges 
several  grounds  of  negligence,  but  when  the 
cause  was  submitted  to  the  Jury  all  were 
abandoned  except  the  one  bottomed  on  the 
humanitarian  rule. 

The  answer  of  defendant  contained:  (1)  A 
general  denial ;  and  (2)  a  plea  of  contributory 
negligence.  Reply  waa  In  conventional  form 
for  sudi  an  answer. 

Upon  a  trial  before  a  Jury  the  defendant 
had  a  verdict  Upon  plaintiff's  motion  for 
new  trl^  the  court  set  aside  such  verdict  and 
defendant  has  appealed  from  the  order  set- 
ting aside  the  verdict  The  petition  prayed 
for  damages  In  the  sum  of  $10,000. 

The  fourth  ground  of  the  motion  for  new 
trial  charged  that  the  court  had  erred  in  giv- 


ing instruction  No.  7  fer  tbe  defendant,  and 
It  was  upon  this  ground  alone  that  tbe  trial 
court  sustained  tbe  motion.  Inatmction  No. 
7,  mentioned  abofve,  reads: 

"The  court  inatracts  the  jury  that  the  motor- 
man  in  charge  of  the  ear  at  the  time  had  the 
right  to  presame  ttat  Ferguson,  tbe  deceased, 
would  not  move  from  a  position  of  safety  and 
into  one  of  danger,  and  there  was  no  duty  upon 
said  motorman  to  stop  said  car  until  he  saw, 
or  by  the  exercise  of  ordinary  care  would  have 
seen,  said  Fergtison  in  a  positioB  of  imminent 
peril;  therefore,  if  you  find  from  all  the  evi- 
dence in  the  case  that  said  Ferguson  did  move 
from  a  position  of  safety  to  a  position  immedi- 
ately in  front  of  the  on-coming  car  and  so  close 
to  same  that  the  motorman  in  the  exercise  of 
ordinary  care  could  not  stop  said  car  and  avoid 
striking  said  Ferguson  after  discovering  his 
peril,  then  the  plaintiff  is  not  entitled  to  recover 
in  this  case,  and  your  verdict  should  be  in  favor 
of  the  defendant" 

Defendant  demurred  to  the  evidence  at 
the  close  of  tbe  case,  which  instruction  In  tbe 
nature  of  a  demurrer  to  the  evidence  was 
overruled,  and  exception  duly  saved.  These 
two  matters  cover  the  contested  points  of  the 
case.  Respondent  claims  lo  tbe  brief  that  the 
record  does  not  show  upon  what  ground  of 
the  motion  for  new  trial  tbe  action  of  the 
court  in  granting  the  motion  was  taken.  The 
printed  abstract  of  the  record  avers  that  the 
order  granting  the  new  trial  was  based  upon 
the  fourth  ground  of  the  motion,  and  there  is 
no  counter  abstract  This  sufficiently  outlines 
the  case. 

T.  El  Francis,  of  St  Louis,  A.  B.  L.  Gard- 
ner, of  Clayton,  and  Chauncey  H.  Clarke,  both 
of  St  Louis,  for  appellant 

Albert  E.  Hausman,  of  St  Louis,  for  re- 
spondent 

'  GRAVES,  J.  (after  stating  the  facts  as 
above).  With  the  view  we  have  of  the  facts 
In  this  case  It  Is  necessary  to  discuss  but  one 
point  raised.  It  Is  a  case  purely  under  the 
humanitarian  rule.  All  other  alleged  negli- 
gence was  abandoned  by  the  plaintiff,  and  a 
reading  of  tbe  record  shows  good  reason  for 
this  action. 

For  the  point  we  have  In  view,  it  may  be 
conceded  that  the  evidence  is  conflicting  (a 
very  strained  concession  in  behalf  of  plain- 
tiff) upon  the  question  as  to  whether  or  not 
the  motorman  of  defendant's  car  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen, 
the  decedent  in  a  position  of  peril  in  time  to 
have  averted  the  injury.  Defendant  urges 
there  was  no  substantial  evidence  upon  which 
to  take  that  question  to  the  Jury,  and  for  that 
reason  its  donurrer  to  the  evidence  should 
have  been  sustained.  Hut,  conceding  for  tlie 
purposes  of  this  opinion  that  there  was  such 
evidence,  we  have  left  the  propriety  of  In- 
struction No.  7,  given  for  defendant  and  <inot- 
ed  at  length  In  the  statemoit  supra. 
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Dbe  glTlng  of  this  Instractloa  was  proper. 
To  deteimtae  Its  propriety  we  most  get  de- 
fendant's Tiewimint  of  the  case  as  indicated 
by  the  erldenoe.  Aa  said  decedent  got  off  of 
the  west-bound  ear,  which  was  running  upon 
the  north  track,  two  other  passengers  had  got- 
ten  off  and  had  crossed  the  tracks  and  were 
en  route  to  their  homes.  Defendant's  motor- 
man  saw  those  two  men,  and  saw  the  dece- 
dent standing  stlU  In  the  passageway  between 
the  north  and  south  tracks.  The  car  from 
which  he  alighted  was  going  west  on  the 
north  track,  then  came  this  space,  and  then 
the  south  tracks  upon  which  ran  the  east- 
bound  car  which  killed  the  man.  Oiie  only 
eyewitness  introduced  by  the  plaintiff  said 
that,  when  she  saw  decedent  last,  be  was 
standing  in  between  the  north  and  south' 
trades,  where  be  could  not  be  hurt  by  the  car 
which  did  hurt  htm.  Almost  Immediately 
thereafter  she  beard  the  motorman  make 
some  exclamation,  and  the  impact  of  the  car. 
The  motorman  aays  that  be  first  observed 
the  man  standing  between  the  two  tracks  In 
a  place  of  safety;  that  he  gave  no  indications 
of  bis  intention  to  go  upon  the  south  track 
until  his  car  got  within  eight  feet  of  him, 
when  the  man  suddenly  to<A  a  step  or  two 
and  got  In  front  of  his  car,  was  struck,  run 
over,  and  killed ;  that  his  car  was  going  five 
to  six  miles  an.  hour ;  that  it  could  not  have 
been  stepped  in  time  to  have  averted  the  in- 
Jury;  that  he  rang  the  gong  and  called  to 
the  decedent  as  soon  as  he  observed  bis  inten- 
tion to  croes  In  front  of  the  car.  This  is  the 
state  ot  facts  from  the  motorman,  and  defend- 
ant had  the  right  to  have  an  Instruction  cov- 
ering this  phase  of  the  case.  The  evidence 
further  shows  that  the  accident  occurred 
right  about  6  o'clock  on  a  bleak  December 
nleht,  with  a  sprinkling  of  snow  falling  and 
a  sUppery  railroad  track;  that  there  was  a 
brilliant  headlight  on  the  car,  which  oould 
have  been  seen  easily. 

Under  this  state  of  facts  the  giving  of  tbls 
instruction  was  not  error.  The  witnesses  on 
both  sides  agree  that  this  man  when  first  seen 
by  them  was  standing  perfectly  still  in  a  place 
of  absolute  safety.  Defendant's  evidence  (and 
with  safety  we  could  add  plaintiff's  evidence) 
showed  that  there  was  nothing  in  his  manner 
indicating  a  purpose  to  leave  that  place  of 
safety.  The  motorman  had  the  right  to  per- 
some  that  the  man  in  a  place  of  safety  would 
not  leave  such  place  and  suddenly  thrust  him- 
self in  front  of  a  brilliantly  lighted  moving 
car.  We  have  so  frequently  ruled  that  cita- 
tion of  cases  Is  hardly  necessary.  Beno  ▼. 
Hallway  Co..  180  Mo.  loc.  clt  489,  79  S.  W.  464; 
Guyer  v.  Railway  Co.,  174  Mo.  loc.  dt  850,  73 
S.  W.  584 ;  Matz  v.  Hallway  Co..  217  Mo.  loc 
dt  297,  117  S.  W.  584 ;  Keele  v.  Railway  Co., 
258  Mo.  loc  dt  79,  167  B.  W.  433;  King  T. 
KaUroad  Co.,  211  Mo.  loc  clt  18,  109  S.  W. 
671.    The  foregoing  cases  fully  uphold  the 


propriety  of  Instructions  Ka  7  given  for  the 
defendant,  under  the  facts  diown  by  the  de- 
fendant, If  indeed  all  the  facts  authorized  the 
submission  of  the  case  at  alL  The  trial  court 
erred  in  setting  aside  the  verdict  of  the  Jury 
in  tbls  case  for  the  reason  assigned  by  that 
court.  Nor  do  we  find  any  other  reason  Jus- 
tifying the  disturbance  of  the  verdict.  The 
only  serious  question  in  the  case  is  whether 
or  not  it  should  have  ever  been  submitted  to 
a  Jury. 

The  order  granting  the  new  trial  Is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  reinstate  such  verdict  and  enter  Judgment 
in  accordance  therewith. 

All  concur,  except  WOODSON,  J.,  absent. 


L0T7NDIN  V.  APPIiB  et  aL    (No.  2(038.) 

(Supreme  Court  of  Miasouri,  Division  No.  1. 
June  3,  1819.) 

1.  MulflCIPAI.  COBPOBATIONS  ^=9819(1)— SlDE- 

WAI.KS— Defects— Liability  or  Abottino 

OWRBB— BVIDINOE. 

In  a  suit  by  a  pedestrian,  who  stepped  on 
the  cover  of  a  coal  hole,  which  tipped,  causing 
her  to  fall  and  sustain  injuries,  evidence  held 
to  show  that  defendants,  the  abutting  owners, 
were  in  control  and  possession  of  tiie  opening. 

2.  MuirioiFAi.  OoBPosATioiTS  9=9819(6)  —  Iv- 

JVBIES  TO  PESBONS  ON  SIDBWAI.KS— DXFBOTS 

— Bvwbhux. 
In  an  action  by  plaintUf,  who  stepped  on 
the  cover  of  a  cOal  hole,  which  tipped,  causing 
her  to  fall  and  receive  injuries,  evidence  held 
saffident  to  establish  defendant's  negligence, 
showing  that  they  must  have  had  knowledge  of 
the  defect  in  the  cover. 

Appeal  from  St  Louis  Circiilt  Court;  Wil- 
son A.  Taylor,  Judge. 

Suit  by  Mary  Loundin  against  Nathan 
Apple  and  others.  Plaintiff  dismissed  or 
took  a  nonsuit  as  to  defendants  August 
Meyer  and  others,  as  owners.  From  a  Judg- 
ment for  plaintift  against  defendants  Apple, 
as  tenants,  tbey  appeal.    Affirmed. 

Frumberg  &  Russell,  of  St  Louis,  for  ap- 
pellants. 

E.  V.  Maher  and  John  B.  Dempsey,  both 
of  St  Louis,  for  respondent. 

WOODSON,  P.  J.  The  plaintiff  brought 
this  suit  in  the  drcuit  court  of  the  city  of 
St  Louis  sgalust  a  large  number  of  persons 
to  recover  $10,000  damages  for  personal  in- 
juries sustained  thi«ugh  their  alleged  neg- 
ligence. The  court,  at  Uie  dose  of  plaintiff's 
evidence,  sustained  a  demurrer  thereto,  but, 
upon  motion,  the  court  granted  her  a  new 
tdal.     From  the  order  of  the  court  grant- 
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Ing  plaintiff  a  new  trial,  the  defendants 
dnly  api>ealed  the  cause  to  this  court. 

The  plaintiff  brought  the  suit  to  recover 
damages  she  claimed  she  had  sustained  by 
reason  of  falling  into  a  coal  hole  in  the  side- 
walk on  Franklin  avenue  in  the  dty  of  St. 
Louis.  The  suit  was  against  August  Meyer, 
Edwin  Meyer,  Lena  Meyer,  Laura  M.  V&m- 
holtz,  Emma  Teutenberg,  and  William  H. 
P.  Schoetker,  guardian,  on  the  ground  that 
they  were  the  owners  and  in  possession  of 
the  adjoining  premises,  1405  Franklin  ave- 
nue, and  had  placed  the  coal  hole  in  the 
sidewalk.  The  defendants  Nathan  Apple, 
Alexander  Apple,  and  Benjamin  Apple  were 
a^o  Joined  as  defendants,  on  the  ground 
that  they  were  the  tenants  of  the  above- 
named  owners,  and  rented  or  leased  part 
of  said  building  located 'at  1405  Franklin 
avenue,  and  were  engaged  In  the  leather 
business  at  said  1405  Franklin  avenue,  and 
that  they,  while  doing  business  as  the  Star 
Leather  Company,  received  coal  through 
this  hole  In  the  sidewalk. 

The  alleged  negligence  counted  upon  by 
plaintiff  was  that — 

"Plaintiff's  injuries  are  due  to  and  were  caoa- 
ed  through  the  carelessness  and  negligence  of 
the  defendants  in  this:  That  they  negligently 
and  carelessly  suffered  and  permitted  said  h<de 
to  be  improperly  and  dangerously  covered,  in 
violation  of  City  Ordinance  No.  1283  of  the  City 
Code,  requiring  the  covers  over  such  holes  to 
be  so  fastened  and  secured  as  to  prevent  them 
from  slipping  or  turning  when  stepped  upon  by 
pedestrians,  when  they  knew,  or  by  the  ezercise 
of  ordinary  care  could  have  known,  that  the 
cover  lid  or  gratinK  was  insecurely  fastened  and 
would  slip  or  turn  if  stepped  upon." 

Before  any  evidence  was  Introduced,  the 
plaintiff  dismissed  as  to  some  of  the  de- 
fendant owners  ond  took  a  nonsuit  as  to  the 
remaining  owners,  leaving  the  action  to 
proceed  against  the  appellants  only.  The 
answer  of  the  appellants  was  a  general  de- 
nial. 

The  evidence  of  the  plaintiff  clearly  tend- 
ed to  prove  all  of  the  allegations  of  the 
petition,  and  the  appellants  ask  to  have  the 
Judgment  reversed  for  two  reasons,  namely: 

"Before  a  defendant  can  be  found  guilty  of 
negligence  in  failing  to  secure  the  safety  of  an 
opening  in  the  sidewalk,  it  must  be  shown  that 
he  was  in  possession  and  had  the  use  of  such 
opening. 

"The  adjoining  occupant,  who  subjects  the 
sidewalk  to  bis  personal  use,  is  not  an  insurer 
of  its  safety,  and  proof  of  injury  is  not  sufficient 
to  show  negligence." 

[1]  Begardlng  the  first:  The  plalntUTs 
evidence  dearly  showed  that  the  coal  hole 
was  directly  In  front  of  the  door  to  appel- 
lants' placu  of  business,  and  that  the  ap- 
pellants had  been  seen  repeatedly  to  use  the 
hole  In  patting  coal  In  the  basement  through 
that  hole.  This  evidence  showing  that  ap- 
pdlants  were  in  possesion  of  the  hole,  and 


that  they  used  it  for  their  personal  boieflt, 
as  previously  stated,  this  point  is  ruled 
against  the  appellants. 

[2]  And  as  to  the  second  reason  assigned 
for  reversing  the  Judgment,  the  evidence 
showed  that,  when  the  plaintiff  sten>ed  up- 
on the  edge  of  the  lid  or  covering  of  the 
coal  hole^  it  tipped  up  and  the  plaintiff  was 
thereby  precipitated  into  the  hole  and  sns- 
tolned  severe  injuries.  After  the  plaintiff 
was  removed  from  the  hole,  the  appellants, 
who  were  present  and  saw  the  wh<Ae  af- 
fair. Instead  of  replacing  the  lid  or  cover 
on  the  coal  hole,  idaoed  a  chair  over  it, 
and  dnring  that  same  evening  removed  it, 
and  took  a  barrel  and  placed  the  end  of  it 
into  the  hole  to  stop  it  up,  which  the  evi- 
dence shows  remained  there  for  Bevera) 
days.  The  evidence  also  showed  that  some 
three  or  four  days  after  the  injury  the  cov- 
er was  repaired. 

Mr.  Boe  testified: 

"Q.  Did  you  see  them  making  any  repairs  on 
it?   A.  Tes,  sir. 

"Q.  What  were  they  doing  to  it  at  the  time? 
A.  I  seen  them  patting  new  rods  and  new  cross- 
bars into  it. 

"Q.  Wliat  were  the  rodsY  A.  About  one  inch 
in  diameter,  and  they  ran  from  the  center  of 
the  grate  all  the  way  down  to  the  coal  hole,  and 
they  fastened  with  a  nut  and  tiolt  on  the  end." 

In  our  opinion  an  inference  might  wdl 
have  been  reasonably  drawn  from  the  facts 
that  the  appellants  did  not  replace  the  lid 
or  covering  of  the  bole  after  the  plaintiff 
had  been  removed  therefrom,  but  first  placed 
a  chair  over  the  hole,  and  later  on  tJie 
same  evening  placed  a  barrel  In  the  hole, 
and  a  few  days  thereafter  had  the  repairs 
made  on  the  cover,  which  consisted  of  plao 
ing  new  iron  rods  and  crossbars  in  the  same, 
an  inch  in  diameter  and  extending  from  the 
center  of  the  grate  or  covering  all  the  way 
down  to  the  coal  hole,  and  fastened  by  a 
lint  and  bolt;  that  the  lid  or  grate  was 
defective,  and  had  been  for  a  long  time, 
because  iron  rods  and  crossbars  an  inch  in 
diameter  would  not  become  so  defective  in 
a  few  days  or  a  short  time,  but  it  would 
take  months,  if  not  years,  to  become  so  de- 
fective as  to  reqnire  new  ones  of  those  di- 
mensions to  replace  the  defective  ones. 
Again,  if  the  grate  or  covering  was  not  de- 
fective, why  did  not  the  appellants  replace 
it  over  the  hole  when  the  plaintiff  was  re- 
moved therefrom?  The  answer  must  be  that 
they  Intew  It  was  defective,  and,  if  replaced, 
that  In  all  probability  some  one  else  might 
step  on  It  and  cause  it  to  tilt  and  the  person 
to  fall  therein ;  end  It  was  evidently  for  the 
reason,  as  stated  in  substance  to  the  appd- 
lants,  at  the  time  the  chair  was  placed  over 
the  bole,  that  "this  is  a  hell  of  a  time  to 
mark  the  place  of  danger  after  the  plaintiff 
had  been  injured  by  falling  into  the  hole." 

The  acts  of  the  appellants,  considered  in 
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the  light  of  tbfi  facts  and  drcnmstanoes  de- 
tailed In  the  evidence,  show  the  appellants' 
knowledge  of  the  defective  condition  of  the 
grate  Just  as  plainly  as  if  they  had  in  person 
testified  to  those  facts  in  direct  and  positive 
language. 

The  ludgment  la  affirmed. 

All  concur;  BLAIR,  P.  X,  in  result 


ELSBERRY  DRAINAGE  DIST.  v.  WIN- 
KELMKYER   et   al.     (Na   19583.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1919.) 

1.  Dkairs  «s>86— Dkainaob  Tazbs— W&xn 

DDK. 

Under  Laws  1913,  p.  238,  |  11,  providing 
that  a  tax  imposed  by  a  drainage  district  to 
pay  organization  and  preliminary  expenses  shall 
be  due  and  payable  as  soon  as  asseased,  such 
tax,  \rhen  assessed  in  September,  became  de- 
linquent by  December  Slst  of  that  year. 

2.  STATxrns  «s»18S-CoRSTnvoTioir— Buues. 

Under  Bev.  St  1909,  f  80S7,  it  is  the  duty 
of  the  court  unless  the  construction  be  plainly 
repugnant  to  the  intent  of  the  Legislature,  to 
construe  words  and  phrases  in  their  plain,  or- 
dinary, and  usual  sense,  and  in  the  order  of 
grammatical  arrangement  in  which  they  are 
used. 

8.  Dbains  ^saSK—DkAiifAOB  Distbict-Taz- 

xs— When  Duk. 
In  view  of  previous  legislation  regarding 
assessments  for  drainage  districts,  as  well  as 
Rev.  St  1909,  f  8057,  prescribing  rules  for  con- 
stroction  of  statutes,  held,  that  an  annual  as- 
sessment imposed  by  a  drainage  district  under 
Laws  1913,  p.  243,  §  19,  providing  that  the 
board  of  superrisors  shall  each  year  thereafter 
determine  order  and  levy  the  amount  of  the  an- 
nual assessment  such  assessment  which  follows 
that  for  cost  of  construction,  whoi  levied  in 
September,  cannot  lie  deemed,  in  view  of  sec- 
tions 18  and  23,  to  become  delinquent  on  De- 
cember Slst  of  that  year. 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; E.  B.  Woolfolk,  Judge. 

Action  by  the  Elsherry  Drainage  District 
against  Christopher  Wlnkelmeyer  and  others. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  plaintlfr  appeals.  Beversed  and 
remanded. 

O.  H.  Avery  and  Wm.  A.  Dudley,  both  of 
Troy,  for  app^ant. 

Creech  &  Penn  and  Sutton  &  Huston,  all  of 
Troy,  for  respondents. 

BLAIB,  P.  J.  This  is  an  appeal  from  a 
judgment  on  demurrer  to  the  petition  in  a 
suit  begun  to  collect  drainage  taxes.  The 
petition  contained  two  counts — one  for  a  tax 
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imposed  to  pay  organization  and  preliminair 
expenses  (section  11,  p.  238,  Laws  1913),  and 
one  to  recover  an  annual  installment  tax 
(section  19,  p.  243.  Laws  1913)  levied  by  the 
board  of  supervisors  in  the  fall  of  1914. 

(1]  I.  The  board  of  supervisors,  as  soon  as 
elected  and  qualified,  on  September  13,  1914, 
levied  the  tax  under  Becti<m  U  and  certified 
It  to  the  collector.  This  tax  was  "due  and 
payable  as  soon  as  assessed,"  and,  not  being 
paid,  became  delinquent  "by  December  31  of 
the  year  in  which"  it  was  levied,  to  wit,  1914. 
We  discover  no  defect  tn  the  count  based  on 
this  assessment,  and  respondent  does  not  con-, 
tend  there  is  any.  He  asserts  this  count  was 
overlooked.  The  record  shows  simply  that 
the  demurrer  was  sustained  to  the  petition. 
The  judgment  on  this  count  is  ^ wrong  and 
cannot  stand.  The  tax  became  due  and  col- 
lectible in  1914  by  plain  provision  of  the 
statute. 

[2,  a]  II.  The  count  for  the  annual  install- 
ment presents  a  difTerent  question.  The  de- 
cree confirming  the  amended  report  of  the 
commissioners  was  tendered  September  2, 
1914.  The  general  levy  of  the  total  tax  (sec- 
tion 18,  p.  242,  Laws  1913)  thought  to  be 
necessary  for  the  completion  of  the  Vork  was 
not  made  until  September  30,  1914.  The 
drainage  tax  book  was  thereafter  made  up  as 
the  same  section  requires.  Subsequently 
(secUon  19,  p.  243,  Laws  1913)  the  board 
levied  an  annual  installment  tax  and  certified 
this  to  the  collector  on  Nov^nber  6,  1914. 
The  question  on  this  branch  of  Uie  case  is 
whether,  in  the  circumstances,  this  levy  of  an 
annual  installment  tax  for  1914  can  be  en- 
forced as  a  tax  for  that  year,  collectible  in 
that  year,  and  delinquent  December  81,  1014. 

This  system  of  organising  drainage  dis- 
tricts bad  its  origin  in  1879.  Section  6207 
et  seq^  B.  S.  1879.  Under  section  6218,  B.  S. 
1879,  it  was  provided  that  as  soon  as  the 
district  ha'd  been  organized,  the  board  of 
supervisors,  in  order  to  pay  all  expenses,  in- 
cluding cost  of  survey,  construction,  main- 
tenance, and  administration,  might  "order 
the  assessment  of  a  tax,  not  exceeding  fifty 
cents  on  each  acre  of  land  in  the  said  district 
*  *  *  for  each  and  every  year,  and  until 
no  further  expenditure  of  money  in  that  be- 
half shall  be  necessary."  This  tax  was  re- 
quired to  be  certified  to  the  clerk  of  the 
county  court  and  by  him  extended  on  the 
general  tax  book  like  other  taxes  and  col- 
lected by  the  collector  of  the  county.  This 
section,  except  for  the  assessment,  adopted 
the  general  taxing  machinery  In  use  un- 
der the  general  law.  State  ex  rel.  v.  Angert 
127  Mo.  loc.  dt  463,  80  S.  W.  118;  Drainage 
Dist  v.  Daudt  74  Mo.  App.  loc.  dt  585.  Un- 
der this  statute  the  taxes  were  extended  and 
the  tax  book  delivered  to  the  collector  with- 
in 90  days  after  the  correction  of  the  book, 
which  was  made  immediately  after  the  coun- 
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ty  board  of  appeals  and  fhe  state  board  of 
eqoalizatlon  acted,  mmally  In  April.  Sec- 
tions «671-6e78,  8748,  R.  S.  1879. 

It  is  clear  the  first  assessmoit  nnder  sec- 
tion 6218  could  not  go  on  tbe  tax  book,  nnless 
It  was  certified  to  the  coxrnty  clerk  prior  to 
the  time  he  was  required  to  deliver  that  book 
to  the  collector.  The  condasloD  must  be  that 
section  6218  contemplated  that  the  first  50 
cent  per  acre  assessment  was  to  be  extended 
on  the  tax  book,  which  was  made  up  and 
certified  by  the  county  clerk  to  the  collector 
next  after  the  assessment  was  made  by  the 
l>oard  of  supervisors.  Had  section  6218  been 
in  force  in  1914,  there  can  be  no  doubt  a  levy 
after  September  30th  of  that  year,  as  in  this 
case,  would  not  have  been  collectible  before 
the  fall  of  1915.  There  would  have  been 
nothing  upon  which  to  base  an  earlier  collec- 
tion. In  other  words,  section  6218  would 
not  have  empowered  the  board  to  make  an  as- 
sessment In  October  or  November,  1914, 
which  could  have  been  tbe  basis  of  a  tax 
collectible  In  thdt  year.  Section  6218  re- 
mained unchanged  until  1905.  Section  6528, 
R.  S.  1889;  section  8262,  R.  S.  1899.  Sec- 
tion 8263b  (Laws  1905,  p.  199),  which  amend- 
ed section  8262,  R.  S.  1899,  provided  that,  as 
soon  as  the  decree  confirming  the  report  of 
the  commissioners  had  been  filed  in  the  office 
of  the  county  clerk,  the  board  of  supervisors 
should  levy  upon  benefited  lands  a  tax  equal 
to  the  expense  of  organization  and  prelim- 
inary work  and  estimated  cost  of  construc- 
tion, administration,  etc.,  and  certify  this 
levy  to  the  county  derk,  whose  duty  it  be- 
came to  record  it  Section  8263b  (Laws  1906, 
p.  200)  closed  with  that  provision.  Section 
8268c  began  thus: 

"Tbe  said  board  of  Bapervisois  shall  annually 
thereafter  determine,  order  and  levy  the  amount 
of  tbe  installment  of  tbe  tax  named  in  the  next 
preceding  section,  which  shall  become  dne  and 
be  collected  dnring  said  year  at  the  same  time 
that  state  and  county  taxes  are  due  and  col- 
lected, which  said  annual  installment  •  *  • 
shall  be  evidenced  and  certified  by  the  said 
board  not  later  than  March  Ist  of  each  year 
to  the  county  clerk,"  etc. 

<The  form  of  the  board's  certificate  is  set 
out  and  contains  the  following: 

"The  said  installment  of  tax  shall  be  colleeti- 
ble  and  payable  the  present  year  at  the  same 
time  that  state  and  county  taxes  are  due  and 
collected." 

Tbe  clerk  was  required  to  record  tbe  cer- 
tificate in  a  drainage  district  book,  and  to  set 
out  therein  tbe  names  of  owners,  description 
of  lands,  and  amount  of  the  Installment,  and 
to  certify  tills  as  "true  copies  of  the  certifi- 
cates of  total  and  the  annual drainage 

district  Installment  tax  for  the  year  A.  D. 
190—,  and,"  etc.  This  certified  record  tbe 
clerk  was  required  to  deliver  "each  year  to 
the  collector"  at  tbe  time  the  collector  com- 
menced the  collection  of  state  and  county 


taxes.  Thenceforward  the  act  retained  In 
force  the  provisions  of  the  general  revenue 
concerning  collection  of  taxes.  Section  8263g 
provided  that  the  tax  was  to  become  delin- 
quent December  Slst  of  the  year  for  wliich 
said  taxes  were  levied. 

The  principal  change  made  by  this  act,  af- 
fecting the  question  in  this  case,  Is  tbe  omis- 
sion of  the  requirement  that  the  county  clerk 
should  extend  the  drainage  tax  on  the  gen- 
eral tax  book.  For  this  it  substituted  tbe 
requirement  that  the  clerk  should  make  oat  a 
separate  tax  book  and  extend  the  taxes  there- 
on. It  is  apparent  that  the  act  of  1905  dealt 
with  calendar  years.  It  is  certain  it  required 
the  board  to  certify  tbe  tax  to  tbe  county 
clerk  by  March  1st,  and  required  him  to 
make  up  the  drainage  tax  book  thereafter 
and  by  the  time  the  collector  commenced  tbe 
collection  of  state  and  tionnty  taxes.  The 
time  tor  the  extension  of  taxes  by  tbe  clerk 
was  fixed  definttely,  as  it  bad  been  under 
the  former  law.  The  difference  was  merely 
in  the  book' upon  which  the  extension  was  tp 
be  made.  Under  this  act  a  levy  of  an  install- 
ment made  in  Octolier  by  a  district  which  had 
not  earlier  reached  a  Btace  In  organhEation  in 
which  it  could  make  sacb  levy,  could  not 
have  been  certified  to  the  clerk  until  after  the 
time  the  collector  was  required  to  begin  his 
collections  of  state  and  county  taxes.  Under 
that  act,  when  a  levy  made  In  October  or 
November  was  certified  to  the  clerk  "by 
March  Ist,"  it  would  have  bees  the  clerkTs 
duty  to  make  up  a  tax  book  for  tlie  calenter 
year  following  the  levy.  This  is  clear  Yrom 
'the  provisions  of  the  act  which  have  been 
quoted. 

The  acts  of  1909  (section  5519  et  seq.,  R.  S. 
1909)  and  of  1911  (Laws  1911,  p.  213  et  seq.) 
made  no  changes  which  materially  affect  tbe 
question  in  this  case.  Section  18  of  the  act 
of  1913  (Laws  1913,  p.  242)  requires  that  the 
board  of  supervisors,  after  the  recording  of 
the  decree  of  confirmation  of  the  amended 
commissioner's  report,  shall,  without  unneces- 
sary delay,  levy  a  tax  equal  to  such  portion  of 
the  benefits  assessed  as  shall  be  necessary  to 
pay  tbe  cost  of  constmcHon  and  ten  per  cent. 

The  secretary  of  the  board  is  then  required 
to  make  out  a  "drainage  tax  record."  Sec- 
tion 19  reads  thus: 

"Sea  19.  The  said  board  of  inpervisora  shall 
each  year  thereafter  determine,  order  and  levy 
the  amount  of  the  annual  installment  of  tlie 
total  taxes  levied  under  the  preceding  section, 
which  shall  become  dna  and  be  collected  during 
said  year  at  the  same  time  tliat  state  and  coon- 
ty  taxes  are  due  and  collected,  which  said  an- 
nual installment  and  levy  shall  be  evidenced  and 
certified  by  the  said  board  not  later  then  Sep- 
tember Ist  of  each  year  to  the  collector  of  rev- 
enue of  each  county  in  which  lands  and  other 
property  of  said  district  are  situate." 

A  form  of  certificate  la  then  set  out.  Tbif 
certificate  states  that  the  tax  certified  is  "for 
tbe  year  19—,"  and  that- 
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"Said  taxes  BhaU  be  coUecUble  and  payable 
the  present  year  at  the  same  time  that  state 
and  county  taxes  are  dne  and  collected,  and 
yon  are  directed  and  ordered  to  demand  and  col- 
lect the  said  taxes  at  the  same  time  yon  demand 
tod  collect  the  state  and  county  taxes  due  on 
the  taiae  landa  and  other  property,"  etc 

It  Is  to  te  remembered  the  decree  conflrm- 
Ing  the  commissioner's  report  wg^  rendered 
September  2,  1914,  the  levy  of  the  total  cost 
tax  (section  18)  was  made  September  30, 
1014,  and  the  annual  Installment  was  levied 
after  this  was  certified  and  recorded,  and 
was  certified  to  the  collector  November  6, 
1914.  Appellant's  contention  Is  that  this  nrst 
annual  installment  was  dne  and  collectible  in 
and  for  the  year  1914.  To  maintain  this 
position  It  contends  that  the  words  "each 
year  thereafter"  should  be  construed  as  if 
fliey  read  "thereafter  each  year," 

In  construing  statutes  it  Is  the  duty  of 
this  conrt,  "unless  such  construction  be 
plainly  repugnant  to  the  intent  of  the  Legis- 
lature or  of  the  context  of  the  state  statute," 
to  C(Histrue  words  and  phrases  "in  their 
plain,  ordinary  and  usu^l  sense,"  Section 
8057,  B.  S.  1909.  If  the  words,  in  their 
natural  sense,  as  nsed,  and  "in  order  of 
grammatical  arrangement"  in  which  they  are 
nsed,  "embody  a  definite  meaning,  which  In- 
Tolves  no  absurdity  and  no  contradiction  be- 
tween the  different  parts  of  the  same  writ- 
ing," that  Is  the  meaning  it  Is  our  duty  to 
ascribe  to  them.  State  ex  rel.  v.  Board  of 
Curators,  288  Mo.  loc.  dt.  608,  609,  188  S.  W. 
128.  It  is  not  contended  the  words  "each 
year  tliereafter"  do  not  haTe  a  plain  and 
nsnal  meaning  which  InvolTes  no  absurdity, 
nor  Is  It  contended  that,  if  such  meaning  Is 
given  them,  appellant's  position  can  be  main- 
tained. The  argument  is  that  the  proposed 
work  would  be  delayed  in  some  cases  if  the 
words  were  so  employed;  that  the  act  is 
remedial,  and  tV.e  beginning  of  the  work  of 
improvement  should  not  be  thus  postponed. 
The  word  "tliereafter,"  In  a  connection  like 
this,  ordinarily  means  "after  that;  after^ 
ward";  "the  time  or  i)eilod  following  an 
event  or  date."  Standard  Diet. ;  Webster's 
International  Diet;  Century  Diet;  State  v. 
Ryan,  120  Mo.  loc.  dt  93,  22  S.  W.  486.  25 
S.  W.  851 ;  State  v.  Murray,  237  Mo.  loc.  clt 
168,  140  S.  W.  899.  Used  in  its  ordinary 
sense  the  word  "thereafter,"  in  section  19, 
refers  to  "the  time  or  period  following  an 
event  or  date"  previously  fixed  in  the  same 
act  No  snch  time  or  date  is  fixed  in  that 
part  of  section  19  whlcb  precedes  that  word. 
It  must  refer  to  some  time  or  date  fixed  In  a 
previous  section.  Section  18  provides  for  the 
levy  of  the  general  tax  covering  the  esti- 
mated total  cost  of  the  proposed  work.  This 
levy  is  a  step  necessarily  precedent  to  the 
aimnal  levies  contemplated  by  section  19. 
Likewise  fbte  apportionment  of  the  general 
levy  to  the  respective  tracts  in  the  district 
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and  the  filing  In  the  recotder^s.  office,  for  lien 
purposes,  of  a  certificate  showing  such  appor- 
tionment (section  23)  are  things  i^equlred  to 
be  done  prior  to  the  levy  of  the  annual  ln> 
stallment,  as  Is  clear  from  sections  18,  19, 
and  23  and  the  forms  set  out  therein. 

The  Legislature  was  at  no  loss  for  lan- 
guage to  provide  for  the  immediate  collection 
of  a  tax  when  It  desired  It  to  be  so  collected. 
In  section  11  of  the  same  act  it  had,  as 
pointed  out,  provided  that  "the  board  of 
supervisors  *  *  *  shall,  as  soon  as  elect- 
ed and  qualified,  levy  a  uniform  tax  of  not 
more  than  fifty  cents  per  acre,"  end  "such 
tax  shall  be  due  and  payable  as  soon  as  as- 
sessed, and  if  not  paid  by  December  31  of 
the  year  in  which  it  has  been  levied,  the 
same  shall  become  delinquent."  This  lan- 
guage is  plainly  effectual  to  accomplish,  with 
respect  to  the  acreage  tax  under  section  11, 
exactly  what  appellant  argues  was  Intended, 
with  respect  to  the  first  annual  installment 
tax,  under  the  quite  difterent  language  of 
section  19.  The  natural  Import  of  the  words 
in  section  19  is  difterent  from  that  of  the 
words  quoted  from  section  11.  It  would  be  a 
little  remarkable  if  the  Legislature  could  be 
held  to  have  intended  to  express  the  same 
thing  by  two  formulas  so  divergent  in  their 
usual  and  natural  meaning.  There  is  noth- 
ing in  the  act  which  can  be  construed  to  con- 
flict with  the  natural  interpretation  of  the 
words  "each  year  thereafter."  The  danger 
of  delay  apprehended  by  appellant  It  obviat- 
ed by  a  provision  empowering  the  board  to 
issue  bonds  (section  42,  p.  266,  Laws  1918) 
and  thus  antidpate  Its  revenue  and  provide  at 
once  a  fund  for  the  work  of  construction. 
The  acreage  tax  (section  11)  provides  for  the 
preliminary  expenses.  Section  19  grew  by 
amendment  gradually  out  of  section  6218,  R. 
S.  1879.  AU  along  its  course  it  carried  the 
meaning  which  tiie  usual  and  ordinary  sense 
of  the  words  "each  year  thereafter"  gives 
to  section  19. 

This  Is  not  a  case  in  wbdch  an  offldal  has 
neglected  to  comply  with  some  regulation 
designed  to  secure  order,  system,  and  dis- 
patch In  proceedings  for  the.  assessment  and 
enforcement  of  taxes  (State  ex  reL  v.  Phil- 
Ups,  137  Mo.  259,  38  S.  W.  931),  but  Is  one  In 
which  the  question  Is  whether  the  board  had 
the  power  to  impose  an  installment  tax  for 
a  particular  year.  When  the  words  in  section 
19  are  construed  as  the  statute  (section  8057) 
requires,  no  obstacle  to  such  construction 
appearing  In  this  case,  It  Is  clear  the  board 
had  no  power  to  make  a  levy  collectible  in 
1914.  The  delay  was  not  dne  to  the  derelic- 
tion of  any  ofBdal  concerned  In  the  matter, 
but  arose  from  the  absence  of  statutory  au- 
Qtorltyto  make  the  levy.  As  already  pointed 
out  the  Legislature  has  provided  raeiins 
whereby  the  district  board  may  avoid  any 
consequent  delay  in  the  work  of  the  improve- 
ment   This  count  stated  no  cause  of  action.- 
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III.  Because  of  the  error  pointed  out  In 
paragraph  I,  the  Judgment  Is  reversed,  and 
tbe  cause  remanded. 

AU  concur:  BOND,  J.,  In  the  result 


MESSEB  T.  HB3LFEB  et  aL    (No.  19753.) 

<Supreme  Court  of  Missouri,  DiTlsioii  No.  2. 
June  3,  1919.) 

1.  MOBTOAQXS  «=»86(3)— MXNTAI.  CAFACITT— 

Etidbnok. 
In  a  suit  by  a  person  of  unsound  mind  by 
her  guardian  to  set  aside  a  deed  of  trust  execut- 
ed by  such  Insane  person,  eridence  held  insufS- 
cient  to  establiab  mental  incapacity  of  such  per- 
son at  or  prior  to  date  of  the  execution  of  the 
trust  deed. 

2.  Deeds  «=3>S8(1^)— Oapaoht. 

Mere  peculiarities  or  eccentricities  of  the 
grantor  do  not  make  a  deed  inralid  if  he  had 
sufiScient  capacity  to  understand  the  nature  and 
effect  of  the  transaction;  the  legal  test  of 
capacity  being  the  power  of  the  grantor  to  un- 
derstand the  matter  in  hand  and  the  eftect  of 
the  transaction. 

Appeal  from  Circuit  Court,  Ray  County; 
Frank   P.   Direlblss,  Judge. 

Suit  by  Melissa  B>.  Meeser,  by  William  F. 
7ates,  ber  guardian,  against  Alice  Heifer 
and  others.  From  Judgment  for  defendants, 
plaintlfT  appeals.    Affirmed. 

Lavelodc  &  Elrkpatrtck,  of  Richmond,  and 
Martin  E.  Lawson,  of  Liberty,  for  appellant 

M.  J.  Henderson,  Gamer,  Clerk  &  Carver, 
John  O.  Jacobs,  and  George  W.  Crowley,  all 
of  Richmond,  for  reBp<HidentB. 

MOZUSY,  C^  The  plaintiff,  Melissa  Mes- 
ser  (formerly  Melissa  Stack),  brings  this  ac- 
tion by  William  F.  Yates,  her  guardian,  and 
it  has  for  Its  purpose  the  setting  aside  of  a 
certain  deed  of  trust  executed  by  the  plain- 
tiff on  the  26th  day  of  February,  1885,  in 
which  one  Steven  Messer  was  made  trustee, 
to  secure  to  one  B.  M.  Endsiey  a  note  for 
$600,  which  sum  he,  on  said  date,  loaned  to 
the  plaintiff.  Said  deed  of  tnist  covered  the 
east  halt  of  the  northeast  quarter  of  sectlan 
11,  township  51,  range  29,  in  Bay  county. 
Mo.,  except  a  tract  theretofore  conveyed  to 
one  Brasher  off  the  east  and  south  sides 
thereof  for  a  private  road. 

The  petition  Is  in  two  counts,  the  first  In 
equity  and  the  second  in  ejectment  The 
first  count  bases  plaintiff's  right  to  have 
said  deed  of  trust  set  aside  on  the  ground 
tbat  she  was  without  mental  capacity  to 
make  it  at  the  time  it  was  executed,  that 


la,  on  said  25th  day  of  February,  1G95,  and 
further  se^s  to  set  aside  the  deed  to  the 
purchaser  under  the  foreclosure  sale  under 
said  deed  of  trust  and  all  mesne  conveyances 
from  said  foreclosure  sale  of  said  land  down 
to  defendant  Everett  Endsiey,  and  that  they 
be  declared  a  cloud  upon  plaintiffs  title, 
canceled  and  for  naught  held,  and  that  the 
title  thereto  be  decreed  in  the  {daintifl. 
The  second*  count  merely  seeks  to  recover 
the  possession  of  said  land. 

On  the  17th  day  of  August  1891,  the  plain- 
tiff, Melissa  Messer  (at  that  time  Melissa 
Stack),  by  warranty  deed  from  William  Vance 
and  wife  became  the  owner  in  fee  of  the  land 
above  described,  and,  as  above  stated,  ex- 
ecuted said  deed  of  trust  thereon  on  said 
25tb  day  of  Febmary.  1895.  On  the  27tli 
day  of  Febmary,  1895,  Just  two  days  after 
said  deed  of  trust  was  executed,  plalntlC 
and  Steven  Messer,  the  trustee  therein,  in- 
termarried. On  the  24th  day  of  June,  1895, 
plaintiff  was  adjudged  by  the  probate  court 
of  Ray  county  to  be  of  unsound  mind  and 
incapable  of  managing  her  own  business, 
and  a  guardian  was  appointed  for  her.  This 
proceeding  'was  had  3  months  and  29  days 
subsequent  to  the  execution  of  said  deed  of 
trust  On  the  8d  day  of  April,  1897,  default 
having  been  made  in  the  payment  of  the  debt 
and  Interest  In  said  deed  described,  and  the 
tmstee  therein,  the  husband  of  plaintiff,  hav- 
ing refused  to  act  the  then  acting  sheriff 
of  Ray  county,  at  the  request  of  the  legal 
holder  of  said  note,  foreclosed  said  deed  of 
trust  in  due  and  legal  form,  and  the  holder 
and  owner  of  said  note,  B.  BC  Endsiey,  be- 
came the  purchaser  of  said  land  for  the  price 
and  sum  of  |600,  and,  as  above  stated,  the 
title  thus  acqulKd,  by  subsequent  convey- 
ances, vested  in  Everett  Endsiey  for  a  valu^ 
able  consideration.        • 

There  is  no  oontroven^  in  the  pleadings; 
or  otherwise,  between  plalnUff  and  defend- 
ant exc^t  as  to  the  mental  capacity  <ri(  the 
plaintiff  to  make  said  deed  of  trast  on  the 
date  it  was  made,  the  plaintiff  by  her  guard- 
ian asserting  that  she  was  mentally  Incapao- 
Itated  to  make  it  and  the  defendant  that  she 
was  not  and  further  contending  that  the 
proof  brought  in  support  of  the  affirmative 
of  the  proposition,  if  true,  was  wh(^  insuffi- 
cient to  establish  mental  Incapacity  on  her 
part  to  make  said  deed  of  trust  on  the  date 
that  it  was  made.  This  proposition  was  the 
crux  of  the  case  in  tbe  court  below,  and,  as 
will  readily  be  seen,  it  is  solely  a  question 
of  fact  AU  testimony  tending  to  prove  the 
sanity  of  plaintiff  after  she  bad  been  adjudg* 
ed  Insane  by  tlie  probate  court  on  the  24tb 
day  of  June,  1896,  was  by  the  court  excluded 
from  consideration.  Many  witnesses  were  ex- 
amined, and  the  learned  chancellor,  after  see- 
ing the  witnesses  and  hearing  all  of  the  com- 
petent testimony  that  was  offered,  resolved 
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this  question  of  fact  ia  faror  of  datendant, 
evidently  taking  the  view  that  there  wais.  no 
testimony  eatabMstilng  moital  Incapacity  of 
plaintiff  to  make  said  deed  of  trust  on  the 
25th  day  of  I^bruary,  1895,  and  decreed  that 
plaintiff  was  of  aonod  mind  at  that  time, 
add  also  that  defendant  Everett  Eindsley  wag 
the  owner  of  said  land,  and  that  his  code* 
fendanta  had  no  interest  therein. 

Motions  for  new  trial  and  in  arrest  of 
Judgment  were  filed  and  overruled  by  the 
court,  and  the  plaintiff  comes  here  as  ap- 
pellant In  this  court  learned  counsel  for 
appellant  have  limited  the  issue  presented 
for  our  determination  to  a  single  question 
of  fact;  that  is,  was  the  plaintiff  mentally 
Incapacitated  to  make  said  deed  of  trust  on 
the  2Sth  day  of  February,  18957  We  quote 
from  appellant's  reply  brief  as  follows: 

"The  appellant  does  not  question  the  law  dted 
by  respondent,  but  says  that  no  one  can  care- 
fully read  the  evidence  in  this  case  and  come 
to  any  other  conclusion  than  that  Melissa  Me»- 
ser,  at  the  making  of  the  deed*  of  trust  in  ques- 
tion, and  for  a  long  time  before,  was  wholly 
incapable  of  understanding  the  deed  of  trust, 
and  ever  since  then  has  remained  in  tliat  con- 
dition." 

[1]  The  issue  thus  presented  necessitates 
nn  examination  of  the  facts  relied  upon  by 
appellnnt  to  establish  mental  Incapacity  and 
the  facts  offered  by  defendant  tending  to 
prove  mental  capacity.  Many  witnesses  tes- 
tified, but  we  shall  not  do  more  than  to  set 
out  the  substance  of  their  testimony.  On  the 
part  of  the  plaintiff  it  shows:  (a)  That  she 
was  the  mother  of  seven  or  eight  children, 
and  that  she  did  not  dress  them  or  herself 
in  accordance  with  the  idea  entertained  by 
some  of  the  witnesses,  although  the  record 
abounds  with  undisputed  evidence  of  her 
squalid  poverty.  We  pass  this  feature  of 
the  testimony  with  the  remark  that,  in  our 
judgment,  it  would  be  a  dangerous  attempt 
for  a  court  to  undertake  to  establish  as  a 
precedent  that  childbearlng  and  poverty, 
either  singly  or  combined,  constituted  evi- 
dence of  Insanity,  (b)  Further  it  was  tes- 
tified that  she  hesitated  about,  and  finally 
declined,  to  rent  her  farm,  on  wtdch  the 
deed  of  trust  in  question  had  been  placed, 
to  one  of  the  witnesses.  If  this  incident  has 
any  probative  value  whatever,  it  manifestly 
would  be  la  favor  of  plaintiff's  sanity.  It 
discloses  that  she  knew  he  was  trying  to  rent 
her  farm,  and  that  she  declined  to  contract 
with  bim.  She  may  have  had  many  reasons 
for  declining  to  rent  to  this  witness  which 
were  entirely  satisfactory  to  her.  We  think 
her  conduct  in  this  transaction  shows  unmis- 
takably that  she  understood  and  appreciated 
what  she  was  about,  and  could  not  therefore, 
by  any  possibility,  be  distorted  into  evidence 
of  Insanity,  (c)  The  evidence  on  the  part  of 
plaintiff  further  shows  that,  in  conversa- 
tion, she  occasionally  changed  the  subject 
rather  abruptly  and  would  possibly  walk 
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away.  Tbia  baa  beoi  done  many  timed  bf 
persons  to  whom  no  suspidoD  of  mental  iHf 
capacity  attadied.  The  vnlter  has  always 
regarded  (and  now  regards)  such  conduct 
most  frequently  In  the  light  of  necessary 
self-defense  rather  than  as  fnmlshing  evi- 
dence of  mental  Incapacity  of  one  who  was 
probably  tired  of  a  conversation,  (d)  It  is 
further  said  that  plaintiff  spoke  roughly  to 
or  abon.t  her  children.  This  could  have  hap- 
pened and  yet  furnished  no  evidence  of  men- 
tal incapacity,  (e)  It  Is  also  proven  that  she 
would  occasionally  sing  a  verse  of  that  once 
popular  song  "After  the  Ball  is  Over,"  and 
this  Is  charged  as  an  item  of  her  alleged 
insanity.  Historically  speaking,  it  wUl  be  re- 
called that  at  about  the  time  of  plalntifTs 
alleged  mental  Incapacity,  this  song  was  one 
of  the  most  popular  songs  extant  It  was 
sung  on  all  the  stages  and  by  all  the  musically 
inclined  off  the  stage  and  even  by  those  who 
had  no  music  in  their  souls,  all  were  singing 
or  trying  to  sing  this  song,  manifestly  with 
no  thought  upon  their  part  that  subsequent- 
ly they  might  be  accused  of  furnishing  evi- 
dence of  their  own  mental  Incapacity.  This 
song  has  had  Its  period  of  popularity— has 
run  Its  course — and  has,  like  many  others 
once  popular,  passed  into  "innocuous  desue- 
tude," and  we  hesitate  to  hold  that  because 
Mrs.  Messer  occasionally  sang  a  verse  of  It 
while  it  was  papular  that  she  thereby  fur- 
nished evidence  of  mental  incapacity  to  make  . 
the  deed  of  trust  in  question,  (f)  A  fair 
sample  of  what  the  witnesses  relied  on  In 
reaching  their  conclusion  that  plaintiff  was 
Insane  when  she  made  the  deed  of  trust,  I 
find  in  the  testimony  of  Isom  Turner,  and, 
as  It  throws  light  on  the  probative  value  of 
the  whole  of  plalntifTs  evidence  upon  which 
reliance  is  placed  to  set  aside  said  deed  of 
trust,  we  quote  the  following  therefrom: 

"Q.  Ton  say  yon  did  not  regard  this  woman 
aa  being  insane  at  all?  A.  I  didn't  think  she 
was  bright  by  any  means. 

"Q.  You  didn't  think  she  was  an  insane  per- 
son? A.  Well,  I  couldn't  say  I  thought  she  was 
insane.    I  thought  she  was  an  idiot.    *    •    • 

"Q.  But  you  say  she  wasn't  insane?  A.  I 
couldn't  say  sbe  was  or  wasn't,  but  I  don't  think 
she  bad  a  good  mind.    •    •    • 

"Q.  Ton  say  the  only  evidence  you  had  to 
make  up  your  mind  tliat  she  was  of  unsound 
mind,  she  made  com  dodgers  on  the  stove.  A. 
And  other  things.  I  have  had  her  turn  her 
stock  right  out  in  my  field. 

"Q.  What  made  you  think  it  wasn't  right  to 
cook  dodgers  on  the  stove?  A.  I  always  bad 
mine  in  a  pan. 

"Q.  Old-fashioned  folks  used  to  put  them  on  a 
griddle?    A.  I  never  made  mine— 

"Q.  You  don't  mean  to  tell  the  court  that  she 
was  crazy  because  she  put  dodgers  .on  the  stove? 
A.  I  am  only  telling  what  you  tell— 

"Q.  The  finest  hotels  in  the  country  broil  meat 
and  make  toast  on  the  stove.  A.  Not  for  me 
they  don't 

"Q.  And  you  think  that  a  person  that  would 
do  that  and  would  make  bread  on  top  of  tlie 
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•tore  woold  be  regarded  aa  of  ttuoand  mind? 
A.  Take  it  Jnat  as  you  like  it,  and  tlie  conrt  can 
decide,  bat  they  don't  oook  mine  on  top  of  the 
Btove." 

The  foregoing  constitute  tbe  chief  Items  of 
alleged  unusual  conduct  upon  the  part  of 
Mrs.  Messer  which  are  relied  upon  aa  show- 
ing that  she  was  mentally  Incapacitated  to 
make  said  deed  of  trust.  We  are  forced  to 
the  conclusion  that  it  falls  far  short  of 
establishing  her  mental  incapacity  to  make 
said  deed  of  trust  on  said  25th  day  of  Feb- 
ruary, 1895.  It  may  be,  and  doubtless  Is 
true,  that  she  was  peculiar  and  eccentric, 
but  It  stands  out  prominently  in  this  record 
and  Is  worthy  of  note  that  no  question  was 
made  as  to  her  sanity  from  August,  1891, 
when  she  bought  the  land  from  Vance,  until 
the  24th  day  of  June,  1805,  as  above  stated, 
8  mouths  and  29  days  after  she  had  borrow- 
ed the  money  from.  Xindsley  and  executed 
the  deed  of  trust  In  question  to  secure  the 
payment  thereof. 

On  the  other  hand,  without  undertaking 
to  set  out  in  full  the  evidence  ofTered  by  de- 
fendant, it  Is  sufficient  to  say  that  it  dis- 
closes that  she  bought  the  land  In  controver- 
sy from  Vance  and  in  doing  so  went  on  the 
land,  two  trips  (once  alone  and  once  with 
her  mother),  to  inspect  it;  that  she  was 
satisfied  with  it,  but  thought  she  ought  to 
pay  not  more  than  $1,400,  but  did,  on  the 
advice  of  her  half-brother,  pay  11,500;  that 
this  sum  was  paid  by  her  check  with  her 
own  money,  she  signing  the  check  and  hand- 
ing it  to  Vance  and  he,  in  turn,  handing  the 
deed  to  her.  It  shows  that  she  placed  said 
deed  of  trust  on  the  land,  which  was  duly 
executed  and  acknowledged  by  her,  and  that 
no  one  questicmed  her  mental  capacity,  nor 
was  there  any  suggestion  that  she  did  not 
know  precisely  what  she  was  doing ;  it  shows 
that  shortly  thereafter  she  sought  to  rent 
tbe  land  to  one  of  the  witnesaee  for  cultiva- 
tion with  tbe  view  of  having  the  rental  ap- 
plied to  the  discharge  of  the  debt  and  inter- 
est mentioned  in  said  deed  of  trust ;  it  shows 
^Iso  that  she  took  care  of  her  stock  and 
milked  two  cows,  etc.  These  things  are  un- 
disputed by  the  record  and,  to  our  mind, 
establish  the  contrary  of  mental  Incapacity. 

As  we  view  the  record,  there  Is  no  evidence 
ot  any  probative  value  tending  to  establish 
mental  incapacity  of  plaintiff  on  said  26th 
day  of  February,  1895,  or  at  any  other  date 
prior  to  the  24th  day  of  June,  1895,  when 
she  was  adjudged  to  be  of  unsound  mind 
by  the  probate  court  of  Ray  county,  and  that 
incident,  aa  above  stated,  was  3  months  and 
29  days  after  the  execution  of  said  deed  of 
trust  and  Is,  in  our  opinion  too  remote,  under 
tho  facts  of  this  record,  to  throw  any  light 
on  her  mental  condition  when  said  deed  of 
trust  was  made. 

[2]  Tbe  test  In  determining  whether  one 


had  saffident  mental  capacity  to  make  a 
valid  deed  has  uniformly  been  held  by  ttte 
aathorltleB  of  this  state  to  be  aa  follows: 

"Mere  peculiarities  or  eccentricities  of  the 
grantor  do  not  make  a  deed  invalid,  if  be  had 
sufficient  capacity  to  understand  the  nature  and 
effect  of  the  transaction."  liSlis  v.  McNaHy, 
177  S.  W.  654 ;  Huffman  v.  Hoffman,  217  Mo. 
182,  117  S.  W.  1;  ChadweU  et  aL  v.  Seed.  198 
Mo.  S59,  95  S.  W.  227. 

In  the  case  last  dted  the  learned  Judge 
held  the  test  of  making  a  valid  deed  as  fol- 
lows: 

"The  legal  test  of  the  capacity  of  a  grantor 
making  a  voluntary  conveyance  of  all  ot  his 
property  to  his  wife,  to  the  exclusion  of  his 
children,  is  his  capacity  to  understand  the  mat- 
ter in  hand  and  the  effect  of  the  transaction.'' 

Without  farther  pursuing  the  subject,  we 
hold,  upon  the  whole  record,  that  Melissa 
Messer,  at  the  time  she  executed  the  deed  of 
trust  in  question,  was  capable  of  understand- 
ing the  nature  and  effect  of  the  business  she 
was  engaged  In,  and  was  fully  competent  to 
make  said  deed  at  trust  We  bold,  therefore, 
that  the  case  was  properly  tried  In  the  court 
below,  and  accordingly  affirm  the  Judgment. 

RAII/EX  and  WHITE,  CC,  concur. 

PBB  CUBXAM.  The  foregoing  opinion  by 
MOZIiBX,  C  Is  adopted  as  tbe  opinion  ot 
the  court 

All  tbe  Judges  concur. 


PR0DUCB3  EXCH.  BANK  t.  NORTH  KAN- 
SAS CITI  DEVELOPMENT  CO. 
(No.  13248.) 

(Kansas  CHty  Conrt  of  Appeals.     Missouri. 
May  26k  1910.) 

1.  Banks  and  Bankiho  €s»228  —  Coixco- 
TiONS  —  Raising  Chxok  —  QtresriON  roB 

JOBT. 

In  view  of  Rev.  St.  1909,  |  9988,  question 
whether  chedt  was  originally  drawn  for  $80.90, 
or  for  $8.90,  held,  under  tbe  evidence,  for  the 
conrt  sitting  as  a  jury. 

2.  Banks  and  Banking  $=3227(1) — Bvidkncb 
<S=>69— Namxs  ®=3li»— Patmbnt  or  Raised 
Chxok— Rbcovebt—Bubdbn  of  Pboof. 

It  being  a  presumption  that  identity  of 
name  is  evidence  of  identity  of  person,  and  the 
preeumption  being  in  favor  of  correct  dealing, 
and  against  forgery,  the  burden  was  upon  de- 
fendant drawer  to  plead  and  prove  that  A. 
Parish,  who  cashed  the  check  in  queatioB,  was 
not  the  same  person  as  A.  Parish  named  as 
payee. 

Ai^peal  from  Circuit  Court,  Jackson  Ooun> 
ty;   E.  B.  Forterfleld,  Judge. 
"Not  to  be  officUlly  published." 
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Sidt  by  the  Produce  Kxchange  Bank 
against  the  North  Kansas  City  Development 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Kenneth  McC.  Oe  Weeae,  of  Kansas  City, 
for  appellant. 

McQllvray,  Woodbury  &  Doyle,  of  Kanaaa 
City,  for  respondent. 

BLAND,  J.  Tbia  Is  a  salt  on  a  cbeck 
Issued  by  defendant,  payaUe  to  A.  Parish, 
and  drawn  on  the  Fidelity  Trust  Company, 
of  Kansas  City,  Mo.  The  check  was  cashed 
May  3,  1912,  by  plalntUT,  and  was  sent  by  It 
through  the  Kansas  City  Clearing  House  to 
the  Fidelity  Trust  Company,  which  accepted 
it  for  ralne  and  diarged  defendant  with  the 
amount  it  then  called  for,  to  wtt,  |80.90. 
Four  or  five  weeks  later  defendant  found 
what  it  claimed  to  be  an  error  In  the  amount 
of  the  check.  Defendant  claimed  that  the 
<^eck  should  have  been  for  |8.90,  instead  of 
$80.90,  and  on  this  discovery  defendant  sent 
the  check  back  to  the  Fidelity  Trust  Com- 
pany, who  notified  plaintiff  that  the  chedc 
had  been  raised. 

.  The  testimony  shows  that  one  of  defend- 
ant's employes  filled  out  the  cheek,  but  she 
was  not  sure  whether  she  wrote  "eighty''  or 
"eight"  She  was  of  the  opinion  that  the 
"y"  at  the  end  of  the  "^i^ty"  was  not  her 
"y,"  althoui;h  she  was  in  doubt  about  it. 
She  was  positive  that  the  figure  "0"  after 
the  figure  "8"  in  the  numerals  was  not  hers. 
Thcsre  waa  expert  testimony  that  the  S" 
was  In  the  same  handwriting  as  the  bal- 
ance of  the  word  "eighty,"  and  that  the 
whole  word  "eighty"  was  written  by  one  and 
the  same  person.  The  facts  show  that  the 
payee  named  in  the  check  was  a  stranger  to 
the  bank.  The  bank  required  no  identifica- 
tion, and  preserved  no  means  of  Identifica- 
tion, of  the  person  to  whom  the  money  was 
paid.  The  money  was  paid  out  to  the  person 
representing  himself  to  be  A.  Parish. 

The  court  rendered  judgment  In  favor  of 
plalntlfF  for  an  amount  including  the  full 
amount  specified  in  the  dieck,  to  wit,  $80.90, 
and  defendant  has  appealed. 

[1]  It  is  quite  evident  that  the  question 
whether  the  check  was  originally  drawn  for 
$80.90,  or  $8.90,  was  one  for  the  trial  court, 
sitting  as  a  Jury,  to  decide  under  the  evi- 
dence. Bank  V.  Phillips,  179  Mo.  App.  488, 
162  S.  W.  721;  section  9988,  R.  S.  1909. 
But  it  is  defendant's  contention,  and  It  of- 
fered a  declaration  of  law  to  that  effect, 
which  was  refused,  that  because  neither 
plaintiff  nor  its  paying  teller  knew  A.  Par- 
ish, the  payee  of  the  check,  and  did  not 
require  the  payee  named  to  be  identified, 
and  did  not  preserve  any  means  by  which 
he  might  be  Identified,  the  verdict  should  be 
for  the  defendant  The  agreed  statement  of 
facts  contained  the  following: 


"No  evidence  is  Introdnced  to  show  that  A.' 
Parish,  who  received  the  check  from  defendant 
originally,  was  not  the  same  A.  Parish  who 
cashed  said  check  on  the  plaintiff." 

[2]  It  belnx  a  presnmptlon  ot  law  that 
identity  of  name  is  evidence  of  Identity  of 
person  (Long  v.  McDow,  87  Mo.  197;  State 
▼.  McOuire,  87  Mo.  642),  and  the  presump- 
tion being  In  fAvov  of  correct  dealing  and 
against  forgery,  the  burden  was  upon  defend- 
ant to  plead  and  prove  that  A.  Parish,  who 
cashed  the  check,  was  not  the  same  person 
as  the  A.  Parish  who  was  named  as  payee 
in  the  (Saetit.  This  was  neither  pleaded  nor 
proved,  and  therefore  was  not  an  issue  in 
the  case.  The  only  Issue  in  the  case  was 
as  to  the  correct  amount  of  the  check.  The 
court  found  that  Issue  against  defendant 
Whether  the  plaintiff  was  negligent  in  not 
having  the  person  who  cashed  the  check 
identified  was  not  determinative  of  that  is- 
sue. 

The  Judgmmt  is  affirmed. 

All  concur. 


WOODS  T.  KANSAS  OITI  LIGHT  ft  POW- 
BR  Ca    (No.  18243.)  . 

(Kansas  City  Court  of  Appeals.    MiasourL 
May  6,  1919.) 

1.  M0NICIPAI.    COBPOKATIOKS        ^:9706(S)    — 

Stsebts  —   Collision   —  NiauoxncK  — 

Speed— BviDEHCE. 
In  an  action  for  damages  for  personal  in- 
juries, evidence  Iteli  sufficient  to  sustain  the  al- 
legation of  the  negligence  of  the  defendant's 
servant  in  passing  over  tlie  intersection  of  city 
streets  at  a  negligent  and  dangerous  rate  of 
speed  without  having  his  motorcyde  imdet 
reasonable  control. 

2.  MuNiorpAt   CoBPOSATiONS      *=»706(6)   — 

STBEETB  —    COLLISIOH    AT    ImXBBECTION    — 
WaBRINO    or    AlTSOAOH    OV    MOTOBCTCIJ)— 

Btidbnoe. 
In  an  action  for  personal  injuries  received 
at  a  street  crossing,  evidence  held  sufficient  to 
snstain  the  allegation  that  defendant's  servant 
was  negligent  in  not  sounding  a  reasonably 
sufficient  warning  of  the  approach  of  the  mo- 
torcycle he  was  riding  to  the  street  intersec- 
tion and  failing  to  keep  a  reasonably  sufficient 
lookout  ahead. 

8.    MUHIOIFAI,    COBiTOBAXIOHS        4=s705(l)     — 

Stbeets  —  CoLUsion  —  Pebsorai,  Inju- 

BIES— SUFnCIENCT  OF  Wabninq. 
In  an  action  for  personal  inturles  received 
in  collision  at  street  crossing,  the  warning  that 
defendant's  servant  was  required  to  give  of  the 
approach  of  his  motorcycle  was  a  reasonably 
sufficient  warning  and  in  time  to  permit  pedes- 
trians to  avoid  injury,  and  a  warning  given  by 
the  noise  ot  the  exhaust  which  grew  leas  as 
the  speed  slowed,  was  insufficient  and  tended 
to  confuse. 
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4.'  HvmatPM.  COBPOBATIOKB  4s»706(8)  — 
StBBBTB  —  COLUBION  AT  INXBBSKOTION  — 
iNBTBUOnON. 

In  an  action  for  personal  injnriw  received 
in  collision  at  street  intersection,  an  instruc- 
tion that,  if  the  jury  found  that  the  operator 
"was  driving  the  motorcycle  referred  to  in  evi- 
dence north  on  Troost  avenue,"  etc.,  held  not 
erroneous  as  broadening  the  instruction,  for 
the  reason  that  the  petition  alleged  the  motor- 
cycle was  being  operated  on  the  wrong  side  of 
the  street,  since  plaintiff  was  not  required  to 
submit  all  his  various  allegations  of  negligence 
to  the  jury. 

fi.  MniticiPAi.   GoxFORATioNS      $=>706(8)    — 
Streets  —  Collision  —  Common-LiA.w  Nkq- 
ligencs—Kecessiit   or    SuBiarriNa   Vio- 
lation or  Obdinances. 
In  an  action  for  personal  injuries  resulting 
from  a  pedestrian  beLag  struck  by  a  motorcycle 
at  a  street  intersection,  plaintiff  was  not  re- 
quired to  submit  an  alleged  violation  of  a  city 
ordinance,  where  the  case  was  submitted  to  the 
jury  on  common-law   negligence,   and  followed 
the  allegation  of  the  petition  referring  thereto. 

6.  Mdhictpal  Cobforations  «=»706(6)  — 
Stbeets  —  Reabonablknesb  or  Speed  at 
OoKKON  Law— Question  fob  Jubt. 

In  an  action  tor  personal  injuries  resulting 
from  being  struck  by  a  motorcycle  at  a  street 
crossing,  where  the  rate  of  speed  pleaded  and 
submitted  was  neither  ordinance  nor  statutory, 
but  common-law,  speed,  it  was  for  the  jury  to 
determine  whether  or  not  it  was  reasonable  un- 
der the  circumstances. 

7.  Municipal  Corpobations  «=5>706(5)  — 
Stbeets  —  Collision  —  Personal  Injury 
—Failure  to  Keep  Lookout— Evidence. 

In  an  action  for  personal  injuries  resulting 
from  being  struck  by  a  motorcycle  at  a  street  in- 
tersection, evidence  held  to  show  that  defend- 
ant's servant  operating  the  motorcycle  could 
have  seen  plaintiff  at  a  greater  distance  had  he 
not  been  negligent  in  keeping  a  lookout  ahead. 

8.  Trial  <$=>190  —  Collision  —  Instruc- 
tion—Mixed  Question  or  Law  and  Fact. 

In  an  action  for  personal  injuries  resulting 
from  plaintiff's  being  struck  by  a  motorcycle  at 
a  street  crossing,  an  instruction  that,  if  the 
Jury  found  that  the  driver  "was  employed  by 
defendant  and  acting  for  it  in  the  scope  of  his 
employment,"  then  the  negligence  of  said  op- 
erator was  the  negligonce  of  the  defendant, 
held  not  erroneous  as  submitting  a  mixed  ques- 
tion of  law  and  fact  to  the  jury,  where  both 
plaintiff's  and  defendant's  evidence  showed  that 
the  operator  was  acting  within  the  scope  of  his 
employment  at  the  time  of  the  collision. 

0.  Damaoes    «=3216(8)  —  Meascbe  or  Dau- 

AGKS  —  INSTBUOTION   —   INSDFMCIEHT  EVI- 
DENCE. 

In  •  personal  injury  action  giving  an  in- 
struction as  to  the  measure  of  damages  for 
plaintiff's  loss  of  earnings  was  error,  where, 
although  there  was  evidence  that  plaintiff  was 
working  at  the  time  of  injury,  there  was  no 
evidence  as  to  his  earnings  or  earning  capacity. 


10.  Municipal  Cobposaxions  «»T0<H8)  — 
Streets  —  Collision  —  Pebsonai.  Injubt 
— Instbuotion. 

In  an  action  for  personal  injuries  received 
by  plaintiff  when  struck  by  a  motorcycle  at 
a  street  intersection,  a  tendered  instruction 
which  sought  to  tell  the  jury  that  plaintiff  step- 
ped in  the  way  of  an  approadiing  motorcyide 
when  the  evidence  was  that  the  motorcycle  ran 
him  down  was  misleading,  and  tended  to  preju- 
dice plaintiff's  case,  and  was  properly  refused. 

11.  Dauaoes  «s»182(7)  —  Excessive  Dak- 
AOE»— Personal  Injubt— Injubt  to  Lbs 
AND  Back- Bbokbn  Bones. 

Where  plaintifC,  previously  a  reasonably 
strong,  healthy  man,  suffered  an  injury  to  iiia 
back  and  a  compound  oonuninuted  fracture 
of  both  bonea  of  leg  between  knee  and  ankle, 
was  required  to  use  crutches  more  than  a  year 
thereafter,  was  forced  to  have  operation  to 
remove  splintered  bones,  and  had  a  plaster  cast 
taken  off  five  times  to  rebreak  and  reset  the 
leg,  which  was  left  two  inches  shorter  than  the 
other,  and  the  woun?!  was  discharging  blood, 
pus,  and  bone  at  the  time  of  the  trial,  and 
he  was  forced  to  bear  mudi  ezpoisa,  n  judg- 
ment for  $7,500  was  not  excessive; 

12.  Appeal  and  Error  4=>511(1)— Record- 
Bill  or  Exceptions— SumciENCT  roB  Re- 
view or  Evidence. 

Where  the  record,  under  a  heading  "Bill  of 
Exceptions,"  shows  that  a  "bill  of  exceptions 
was  duly  signed,  approved,  and  filed  herein,  the 
same  being  at  the  May  term  of  said  court  and 
in  due  time,  which,  omitting  the  caption,  is  in 
words  and  figures  as  follows:  'Plaintiff,  to 
sustain  the  issues  upon  his  part,  offered  and 
introduced  evidence  as  follows,  to  wit'"— there 
is  a  sufBcicnt  showing  that  a  bill  of  ezcepdona 
was  filed  in  the  case. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 
"Not  to  be  ofl3cially  publishea." 

Acti<»i  by  Lew  O.  Woods  against  the  Kan- 
sas City  Liglit  &  Power  Company.  Verdict 
and  judgment  for  plaintiff,  and  defendant  ap- 
peals. Judgment  reversed  and  remanded  un- 
less plaintiff  within  ten  days  remit  tbe  sum 
of  $600,  in  which  case  tbe  Judgment  wiU  be 
affirmed. 

William  C.  Lucas  and  John  H.  Lucas, 
both  of  Kansas- City,  for  appellant 

Harry  Friedberg  and  Atwood,  Wlckersham. 
Hill  &  Popbttm,.  all  of  Kansas  City,  for  re- 
spondent. 

BLAND,  J.  Plaintiff  recovered  a  ver- 
dict and  Judgment  in  the  sum  of  $7,500  on 
account  of  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  by  reason  of 
the  negligence  of  defendant's  servant.  The 
accident  happened  about  8  p.  m.  of  February 
12, 1917,  at  the  intersection  of  Twelfth  street 
and  Troost  avenue,  in  Kansas  City,  Mo. 
Plaintiff,  a  man  00  years  of  age,  was  walking 
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vest  «a  (be  aogrtb  sidewalk  of  Twelfth  atreet, 
and,  while,  proceeding  across  Troost  avenue 
in  a  .line' with  said  sidewalk,  be  was  struck 
at  a  point  aljout  the  middle  of  said  street  by 
one.  of  defendant's  servants  riding  a  motor- 
cycle northward. 

.Xfac  grooBdB  of.  negligence  alleged  in  tb« 
petition  are:  <1>  Failure  on  the  part  of  the 
driver  ♦f  the .  niotorcjde  to  slow  down  or 
bring  bis  motorcycle  td  a  stop  before  passing 
a  .stiut^iug  street  car;  (2)  violation  of  the 
rule  of  the  road  requiring  the  operation  of  a 
motorcycle  op  the  right  or  east  side  of  Troost 
avenue,  and  alleging  that  the  same  was  be- 
ing operated  on  the  west  side ;  (3)  violation  of 
tlie  ordinance  of  X^ansas  City  fixing  the  rate 
of  speed  that  a  motorcycle  might  be  driven 
at  tliQ  idace  in  question  at  10  miles  per  horn: ; 
(4)  operathig  a  motorcycle  over  the  intersec- 
tion of  Twelfth  street  and  Troost  avenue  at 
"a  negligent'  and  dangerous  rate  of  speed  and 
without  ttaving  and  keeping  the  same  under 
reasonable  control";  (6)  failure  of  defend- 
ant's servant  "to  s^und  a  reaaonably  suffi- 
cient warning  of  the  approach  of  said  motor- 
cycle to  said  intersectien"  and  failure  "to 
keep  a  reasonably  suffldent  lookout  ahead 
of  the  same  as  it  approached  and  passed  over 
said  intersection";  (0)  facts  constituting  a 
last  ctuince  case.     , 

[1,2]  Plaintiff  submitted  bis  case  to  the 
jury  on  the  following  acts  of  negligence,  con- 
tained in  his  Instruction  No.  P~l.  In  that 
instruction  the  court  told  the  Jury  that  it 
was  the  duty  of  defendant's  servant — 

"  •  •  •  to  operate  said  motorcycle  at-  a  rea- 
sonable rate  of  speed,  having  regard  to  the  traf- 
fic and  tise  of  said  streets,  and  to  Iceep  a  rear 
sonably  careful  lookout  ahead  of  said  motor- 
cycle -upon  said  street,  and  to  give  reasonable 
and'  timely  warning  of  the  approach  of  said 
motorcycle  to  said  interseetion';  and  if  the 
jury  find  and  beliere  from  tiie  evidence  that  the 
operator  of  said  motorcycle  at  the  time  and 
place  referred  to  negligently,  if  you  so  fiijd, 
fuilcd  to  perform  any  one  or  more  of  the  duties 
above  enumerated,  and  at  tlie  time  and  place 
above  referred  to  ran  said  motorcycle  against 
plaintiff,  if  you  so  find,  and  that  plaintiff  was 
thereby  injured,  if  you  so  find,  and  that  such 
collirion  and  injury,  if  any,  resulted  directly 
from  the  negligence,  if  any,  as  above  set  out 
and  as  defined  In  these  instructions,  on  the  part 
of  the  operator  of  said  motorcycle,  and  that 
plaintiff  at  said  time  was  exercising  ordinary 
ciire  for  bia  own  safety,  then  the  plaintiff  is 
entitled  to  recover  against  defendant,  and  your 
verdict  will  be  for  the  plaintiff." 

Defendant's  first  point  Is  that  its  demurrer 
to  the  evidence  should  have  been  sustained ; 
it  being  the  contention  that  there  is  no  evi- 
dence to  support  the  allegations  of  the  pe- 
tition. Taken  in  its  most  favorable  light  to 
plaintiff,  the  evidence  shows  that  at  the  time 
of  tile  collision  it  was  dark  at  the  intersection 
of  said  streets;  the  street  and  store  lights 
being  out.    There  was  no  ligiit  present  ex- 


cept that,made  by  the  headlights  «C  two  street 
cars,  one  standing  a  few  feet  north  of 
Twelfth  etreet  and  south-bound  on  Troost 
avenue,  and  one  a  few  feet  south  of  Twelfth 
street,  north-bound  on  said  av»iue.  At  the 
time  plaintiff  started  across  the  street  he 
looked  in  both  directions  on  Troost  avenue 
and  saw  nothing  approaching;  the  motor- 
cycle being  without  any  lights.  Plaintiff's 
eyesight  and  hearing  were  good.  Be  heard 
the  pop-pop  of  the  motorcycle  at  a  distance, 
but  thought  tliat  it  was  going  in  another  di- 
rection. When  he  approached  a  point  a 
little  to  the  weeit  of  the  center  of  Troost  ave- 
nue and  nearly  in  front  of  the  standing 
south-bound  street  car  the  motorcycle  struck 
him,  and  he  was  Icnocked  unconscious.  No 
warning  was  given  plaintiff  of  the  approach 
of  the  motorcycle.  There  was  no  horn  or 
signal  device  on  it. 

The  evidence  shows  that  the  motwcycle 
approached  Twelfth  street  at  a  qteed  from 
36  to  40  miles  per  hour,  and  at  a  point  16  to 
20  feet  south  of  that  street  the  driver  shut 
off  the  power  of  his  machine' and  coasted 
from  there  to  the  place  of  collision.  From 
the  time  the  motorcycle  reached  the  south 
side  of  TweUth  street  to  the  point  of  colli- 
sion it  ran  silently.  The  rate  of  speed  of  the 
motorcycle  from  the  Intersection  to  the  point 
of  collision  was  about  30  miles  per  hour. 
The  motorcycle  proceeded  north  on  Troost 
avenue  toward  TweUth  street,  tbea  swerved  to 
the  left  in  order  to  go  arotmd  the  left  or  west 
side  of  the  north-bound  car.  It  then  cut  to 
the  east  side  of  Troost  avenue,  and  just  be- 
fore striking  plaintiff  swerved  again  to  the 
west  of  the  center  line  of  Troost  avenue, 
where  the  collision  took  place.  The  impact 
caused  the  motorcycle  and  plaintiff  to  edlde 
about  16  feet  After  the  collision  the  motor- 
cycle was  found  under  the  south-bound  street 
car. 

The  driver  of  tbe  motorcycle  testified 
that  on  account  of  the  darkness  he  did  not 
see  plaintiff  imtil  be  was  6  or  8  feet  from 
him.  At  that  time  iriaintiff  seemed  to  hesi- 
tate in  tbe  driver's  path,  and  when  plaintiff 
so  hesitated  the  driver  swerved  to  the  left, 
thinking  to  pass  around  plaintiff,  but  the 
latter  continued  forward  to  a  place  in  front 
of  the  Motorcycle.  At  another  point  in  hia 
testimony  the  driver  stated  that  he  did  not 
attempt  to  stop  the  motorcycle  until  he 
reached  a  point  at)out  10  feet  from  plaintiff; 
that  being  the  first  time  be  saw  the  plaintiff. 
Plaintiff's  witness  Sprague  testified  that  he 
was  40  feet  north  of  Twelfth  street  on  the 
west  side  of  Troost  avenue,  and  that  he  saw 
what  happened.  It  was  therefore  evidently 
light  enough  for  the  driver  of  the  motorcycle 
to  have  seen  plaintiff  for  a  greater  distance 
tlian  timt  be  testified  he  was  away  from  plain- 
tiff at  the  time  he  made  an  effort  to  stop  the 
nH>torc9cle.    At  the  weed  at  which  he  was 
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going,  tbe  driver  of  the  motorcycle  could  not 
stop  It  In  lesB  than  30  feet,  l^e  driver  tes- 
tified that,  If  he  had  gone  to  the  right  Instead 
of  to  the  left,  be  would  have  missed  plaintiff. 
A  witness  for  the  plaintiff  testified  that  "this 
motorcycle  seemed  to  dash  without  any  warn- 
ing ;  didn't  give  any  signal  at  all  or  blow  hla 
bom ;  just  crashed  into  blm;  didn't  attempt 
to  stop."  There  was  no  obstruction  between 
the  driver  of  the  motorcycle  and  plaintiff  aft- 
er the  driver  started  to  cross  Twelfth  street. 
Plaintiff  testified  that  In  bis  judgment  Troost 
avenue  was  60  feet  in  width. 

The  driver  of  the  motorcycle  was  employ- 
ed by  the  defendant  to  correct  defects  occur- 
ring to  defendant's  electric  system.  He  'was 
on  his  way  to  correct  one  of  these  defects 
at  the  time  of  the  collision.  He  testified  that 
trouble  calls  were  necessarily  answered  as 
hastily  as  possible,  and  that  he  was  in  haste 
at  the  time. 

We  think  there  is  no  question  but  that  this 
evidence  was  ekifflcient  to  sustain  the  fourth 
and  fifth  allegations  of  negligence  in  tbe  pe- 
tition ;  that  Is,  that  defendant's  servant  went 
over  the  intersection  of  Twelfth  street  and 
Troost  avenue  at  a  negligent  and  dangerous 
rate  of  speed  without  having  his  motorcycle 
under  reasonable  control,  and  that  said  serv- 
ant did  not  sound  a  reasonably  suflBcient  warn- 
ing of  the  approach  of  the  motorcyde  to  the 
intersection  and  failed  to  keep  a  reasonably 
sufficient  lookout  ahead  in  passing  over  the 
same. 

[3]  It  is  defendant's  contention  that  plain- 
tiff admits  that  he  heard  the  approach  of  the 
motorcycle,  and  for  that  reason  the  allegation 
In  reference  to  the  la<&  of  warning  is  not 
proved.  We  think  there  was  evidence  of  a 
lack  of  warning.  Ttiere  were  a  number  of 
witnesses,  including  plaintiff,  who  testified 
that  before  the  motorcycle  reached  Twelfth 
street  it  was  making  a  loud  noise  by  reason 
of  tbe  explosion  of  the  engine  through  a 
cut-out,  the  latter  being  open.  Plaintiff  tes- 
tified that  he  thought  the  motorcycle  was 
going  In  another  direction.  The  dying  out 
of  the  sound  from  the  exhaust  of  the  motor- 
cycle after  it  reached  the  south  side  of 
Twelfth  street  naturally  -caused  plaintiff  to 
arrive  at  the  conclusion  that  the  motorcycle 
had  departed  in  another  direction'.  The 
warnirfg  that  defendant's  servant  was  requir- 
ed to  give  was  a  reasonably  suflicient  warn- 
ing and  in  time  to  permit  pedestrians  to 
avoid  Injury  by  taking  means  to  avert  being 
struck.  Warning  such  as  was  given  by  the 
noise  of  the  motorcycle,  which  was  not  con- 
tinued to  a  point  reasonably  near  the  place 
of  tbe  collision,  and  such  a  noise  as  tended 
to  confuse  plaintiff  rather  than  to  give  him 
warning  was  not  such  a  warning  aa  the  driv- 
er of  the  motorcycle  was  required  to  give  un- 
der the  circumstances.  The  undisputed  evi- 
dence shows  that  no  warning  was  given  by 


means  of  any  regular  signal  device,  because 
there  was  none  on  the  motorcycle. 

[4-7]  Def aidant  complains  of  plaintiff's 
instruction  No.  1.  This  instruction  we  have 
quoted  aapra.  The  instruction  further  pro- 
vides that,  if  the  jury  found  that  the  operator 
"vf&s  driving  the  motorcycle  referred  to  in 
evidence  north  on  Troost  avenue,"  eta  It  la 
defendant's  contention  that  this  part  of  the 
instruction  broadened  the  issue,  for  the  rea- 
son that  it  is  alleged  in  the  petiticm  that  the 
motorcycle  was  being  operated  on  the  wrong 
side  of  the  street.  It  is  contended  that  the 
instruction  should  have  submitted  to  tbe 
jnry  the  question  as  to  whether  the  driver  of 
the  motorcycle  was  operating  tbe  same  on 
the  wrong  side  of  the  street  There  is  noth- 
ing in  this  contention,  because  plaintiff  was 
not  required  to  submit  all  hie  various  allega- 
tions of  negligence  to  the  jury.  There  was 
evidence  that  plaintiff  was  Btru<^  somewhat 
to  the  west  of  the  center  line  of  Troost  ave- 
nue, but  plaintiff  could  iaubmft  Qiose  allega- 
tions of  negligence  be  thought  fit  and  aban- 
don the  others.  '  Defendant  farther  com- 
plains that  Oie  instruction  does  not  submit 
the  alleged  violation  of  an  ordinance  of 
Kansas  City.  Of  course,  plaintiff  was  not 
required  to  submit  this  allegation.  Tbe  case 
was  submitted  to  the  jury  on  common-law  neg- 
ligence (Mitchell  V.  Brown,  190  8.  W.  S54, 
loc.  clt.  366),  and  the  sabmission  followed  the 
allegation  of  the  petition  in  reference  to  the 
same.  It  is  contended  that  Qie  instruction 
is  erroneous  because  it  permits  the  jury  to 
determine  what  was  a  reasonable  rate  of 
speed,  having  regard  to  the  traffic  and  use 
of  the  streets.  It  is  contended  that  it  thus 
submits  a  question  of  law  to  the  jury,  as  they 
are  not  told  what  was  a  reasonable  rate  of 
speed  under  the  clrcumstanoes.  Tbe  rate  of 
speed  pleaded  and  submitted  was  neither 
ordinance  nor  statutory,  but  common-law, 
speed,  and  it  was  for  the  Jury  to  determine 
whether  or  not  It  was  reasonable  under  the 
circumstances.  It  is  contended  that  there  is 
no  evidence  that  the  driver  eft  the  motorcycle 
was  not  keeping  a  reasonably  careful  look- 
out ahead  of  said  motorcycle  upon  the  street. 
There  was  evidence  that  such  driver  swerved 
around  the  left  side  of  the  car.  Tbia  neces- 
sarily obstructed  bis  vision.  He  testified 
that  he  did  not  see  plaintiff  until  he  was  10 
feet  from  him,  wlille  there  was  evidence  tliat 
it  was  not  so  darit  that  a  man  might  not  see 
at  least  40  feet  under  the  clrcumstancea 

[8]  It  Is  contended  that  plaintiff's  In-' 
structlon  No.  2  was  erroneous.  This  Instme- 
tion  told  the  Jury  that  defendant  could  only 
act  through  its  agents  and  employ^  and  if 
they  found  that  tbe  driver  of  the  motorcycle 
"was  employed  by  defendant  and  acting  for 
It  in  the  scope  of  his  employment,"  then  the 
negligence  of  said  operator  was  the  negli- 
gence of  the  defendant.    It  la  contoided  that 
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tblB  iBStractton  gabmlta  a  mixed  question  of 
law  and  fact  to  the  Jary ;  that  Is,  trhetber  the 
driver  «f  the  motorcycle  was  acting  within 
the  sc<9fl  ot  bis  emptoynient.  Whether  this 
be  true  or  not  Is  Immaterial,  because  there 
is  no  conflict  In  reference  to  the  matter.  De- 
fendant's evidence  as  well  as  plaintifTs  shows 
that  the  driver  of  the  motorcycle  was  act- 
ing within  the  scope  of  his  employmoit  at 
the  time  of  the  collision. 

[9]  It  is  contended  that  plaintiff's  instruc- 
tion No.  4  was  erroneons.  This  Instruction 
is  on  the  measure  of  damages,  and  told  the 
Jury  that  they  might  find  for  the  plaintiff  if 
they  found  that  he  suffered  "any  loss  of  earn- 
ings •  •  •  as  a  direct  result  of  snrfi  In- 
juries, If  any,  not  exceeding  on  this  account 
^600."  There  was  evidence  that  plaintiff  was 
working  at  the  time  he  was  Injured,  but  there 
is  no  evidence  whatever  as  to  what  were  his 
earnings  or  his  earning  capacity.  Under  the 
circumstances  the  giving  of  the  Instruction 
was  error. 

[10]  It  Is  contended  that  the  court  erred 
In  refusing  defendant's  Instruction  No.  4. 
This  instruction  was  properly  refused  be- 
'cause,  among  other  things^  it  Improperly 
sought  to  tell  the  jury  that  plaintiff  stepped 
in  the  way  of  an  approaching  motorcycle. 
This  was  misleading  and  tended  to  prejudice 
plaintiff's  case.  It  was  not  admitted  that 
plaintiff  stepped  In  front  of  the  motorcycle. 
It  was  plalntlfTs  contention  that  the  motor- 
cycle ran  him  down,  and  the  evidence  so 
shows,  and  not  that  he  stepped  in  the  way  of 
the  motorcycle.  The  Instruction  was  a  harm- 
ful comment  on  the  evidence. 

[11]  It  is  contended  that  the  amount  of 
the  verdict  is  excessive.  The  evidence  shows 
tiiat  plaintiff  was  a  reasonably  strong, 
healthy  man  before  he  was  Injured.  Im- 
mediately after  the  collision  be  was  carried 
Into  a  nearby  drug  store  and  given  emergency 
treatment,  and  then  taken  to  the  City  Hospi- 
tal, where  he  was  confined  from  the  day  of 
the  injury,  February  12,  1917,  to  May  2d  of 
that  year,  when  he  left  On  June  28, 1917,  he 
went  to  St.  Margaret's  '  Hospital,  and  re- 
mained there  until  October  8,  1917.  He  suf- 
fered a  compound  comminuted  fracture  of 
both  bones  of  the  left  leg  between  the  knee 
and  the  ankle.  The  ends  of  the  bones  punc- 
tured the  flesh  and  the  bones  were  splintered. 
The  flesh  of  his  leg  was  split  and  bled  from 
the  puncture.  He  suffered  constantly  from 
his  leg.  It  was  necessary  for  him  to  use 
crutches  at  the  time  of  the  trial,  which  was 
somewhat  more  than  a  year  after  the  ac- 


cident He  could  walk  a  short  distance  with 
one  crutch  and  a  came.  It  was  necessary 
when  he  was  in  the  hospital  to  have  a  plaster 
cast  taken  off  his  leg  five  times  for  the  pur- 
pose of  having  his  leg  rebroken  and  reset  by 
pulling  and  twisting  It  back  Into  place. 
While  at  St  Maragaret's  Hospital  he  under- 
went an  operation  for  the  purpose  of  re- 
moving fragments  of  bone  from  the  flesh  of 
Ills  leg.  As  a  result  of  the  accident  his  left 
leg  Is  permanently  deformed,  being  two  Inch- 
es shorter  than  the  right  one.  At  the  time 
of  the  trial  the  wound  was  discharging  blood, 
pus,  and  bone.  His  back  was  injured  by  rea- 
son of  the  collision  and  pained  him  at  the 
time  of  the  trial.  It  was  difficult  for  him  to 
get  up  after  lying  down.  He  expended  $365 
at  St.  Margaret's  Hospital  as  a  result  of  his 
injuries.  Plaintiff  was  very  nervous  after 
the  accident  and  did  not  rest  or  sleep  well 
at  night  Since  the  trial  be  was  Incapacitat- 
ed from  performing  any  kind  of  labor.  There 
was  medical  testimony  that  plaintiff's  Injury 
was  i>ermanent.  We  think  under  the  circum- 
stances that  the  verdict  was  not  excessive. 

[II]  Plaintiff  makes  the  point  that  there 
Is  nothing  before  usibut  the  record  proper, 
for  the  reason  that  the  record  proper  falls  to 
show  that  a  bill  of  exceptions  was  flled  In 
this  case.  However,  we  find  under  the  bead- 
ing "BlU  of  Elxceptlons"  the  following: 

"And  afterwards,  on  tiie  7th  day  of  Septem- 
ber, 1918,  bill  of  exceptions  was  duly  signed, 
approved,  and  filed  herdn,  the  same  being  at  the 
May  term  of  said  court  and  In  due  time,  which, 
omitting  tlie  caption,  is  in  words  and  figures  as 
foUows:.  'PlaintiS,  to  sustain  the  isauea  upon 
his  part,  offered  and  introduced  evidence  as  fol- 
lows, to  wit' " 

The  record  in  this  case  is  substantially  In 
the  same  condition  as  that  In  the  case  of 
State  ex  rel.  Field  v.  Ellison  (Sup.)  209  S.  W, 
107,  and  in  that  case  it  was  held  that  this 
court  tmder  the  circumstances  should  con- 
sider the  bill  of  exceptions. 

It  is  urged  that  appellant  has  not  flled  ^ny 
Statement  such  as  is  required  by  our  rules 
and  the  statutes.  We  think  there  was  a 
substantial  compliance  with  the  rules  and 
statutes  in  reference  to  this  matter. 

For  the  error  in  the  giving  of  the  instruc- 
tion on  the  measure  of  damages  the  case 
must  be  reversed  and  remanded,  unless  plain- 
tiff will  within  ten  days  remit  the  sum  of 
$500.  If  this  is  done,  the  Judgment  will  be 
affirmed. 

All  concur. 
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WADIiOW     et     d.     V.     CONSOLIDATED 
SCHOOL    DIST.    NO.   8,   TP.    30,    R.    23, 

GREENE  COUNTY,  et  al.     (No.  2-159.) 

(Springfield  Court  of  Appeals.     MissourL    May 
24, 1919.    Rehearing  Denied  June  17, 1919.) 

1.  Estoppel    «=»68(2)  —  Judioial  Pbocked- 

INQS— INCONSWTBNT  CONDUCT. 

Plaintiffs,  -who  with  other  citizens  sought 
to  prohibit  issue  of  bonds  legally  voted  and  the 
building  of  a  high  school  on  a  site  legally  se- 
lected, and  who  took  legal  steps  with  that  ob- 
ject in  view,  or  were  financial  contributors  in 
injunction  suits  prohibiting  the  issuance  of  the 
bonds,  all  of  which  prevented  delivery  of  the 
bonds,  are  not  in  a  position  to  maintain  suit 
to  enjoin  coUection  of  certain  school  levies  and 
delivery  of  the  bonds  on  the  ground  that  levies 
were  illegal  because  bonds  had  never  been  de- 
livered. 

2.  SCROOU  AMD    SCHOOI.  DiSTBIOTfl     «=9lll— 

liKVYiNo  Taxes  fob  Indebtedness  Not  tn- 
CTJBBKD— Injunction— Taxpatebs'  Suit. 
While  Const,  art  10,  ^  12,  providing  that 
school  district  incurring  indebtedness  shall,  "be- 
fore or  at  the  time  of  so  doing,"  provide  for 
collection  of  an  annual  tax,  is  mandatory,  the 
instant  case  is  not  one  where  a  school  dis- 
trict is  levying  taxes  on  the  residents  year  after 
year  for  an  indebtedness  which  has  not  been 
incurred,  and  no  bonds  have  been  issued  without 
just  cause,  in  view  of  injunction  suits,  pro- 
hibiting issuance  of  bonds,  -pending  nearly  all 
of  the  time  in  question. 

Appeal  from  Circuit  Court,  Polk  County; 
C.  n.  Sklnker,  Judge. 

Suit  by  Charles  H.  Wadlow  and  others 
against  the  Consolidated  School  District  No. 

3.  Township  80,  Range  23,  Greene  County, 
Mo.,  and  others.  Bill  dismissed,  and  plain- 
tiffs appeal.    Affirmed. 

Hamlin  &  Hamlin,  of  Springfield,  for  appel- 
lants. 

John  Schmook  and  Geo.  W.  Goad,  both  of 
Springfield,  for  respondents. 

FABRINGTON,  J.  This  suit  Is  the  result 
of  a  school  fight,  grovrtng  out  of  the  consol- 
idation of  certain  districts  in  this  county 
under  the  Buford  Law.  There  has  been  much 
litigation  concerning  this  consolidation,  as 
will  be  seen  by  referring  to  the  case  of  State 
ex  rel.  School  District  No.  45  v.  Cloud,  Coun- 
ty Clerk,  reported  in  192  Mo.  App.  322,  ISO 
S.  W.  26,  In  which  suit  was  raised  the  va- 
lidity of  the  posting  of  notices  by  the  county 
superintendent.  Again,  in  the  case  of  Xoung 
et  al.  v.  Consolidated  School  District  No.  3 
et  al.,  196  Mo.  App.  419,  193  S.  W.  627,  cer- 
tain citizens  of  this  consolidated  school  dis- 
trict attempted  to  enjoin  the  school  board 
from  building  a  high  school  on  the  Kymes 
site  which  had  been  solet'ted  by  the  board. 
There  Is  mention  in  the  ab.stract  before  us  of 


other  litigation,  the  purpose  of  wUdx  was  to 
test  the  validity  of  the  proceedings  organiz- 
ing the  consolidated  school  district  and  the 
action  of  the  school  board  members  In  re- 
lation thereto. 

The  present  suit  was  brought  by  plaintiffs 
named  herein  and  other  citizens  of  the  dis- 
trict, seeking  to  enjoin  the  delivery  of  the 
bonds  which  had  been  voted  for  the  purpose 
of  building  a  high  school,  and  for  the  fur- 
ther purpose  <tf  enjoining  the  levying  and  col- 
lection of  certain  school  levies  made  In  1916 
and  1817,  and  to  further  enjoin  the  collector 
from  paying  out  any  money  that  m^t  have 
been  collected  under  the  levy  of  191&  The 
filing  of  the  suit  In  this  case  Is  not  shown 
by  the  abstract  before  ua,  the  record  entry 
being  that  the  cause  was  tried  on  an  amend- 
ed petition  filed  November  3,  1917.  The  trial 
court  dismissed  the  bill,  and  the  plaintiffs, 
appellants,  are  complaining  of  Its  action  la 
this  court  solely  on  one  ground. 

It  is  shown,  without  question,  that  the 
bonds  were  l^ally  voted,  the  site  legally  se- 
lected, the  money  advanced  to  register  them 
by  the  secretary  of  state.  An  offer  to  pur- 
chase the  bonds  was  made  by  Francis  Bros. 
&  Co.,  of  St.  Louts,  and  accepted  by  the 
school  board,  and  $500  paid  by  Francis  Bros. 
&  Co.  to  the  district  to  bind  the  bargain.  It 
is  also  shown  that  the  bonds  are  still  in 
the  hands  of  the  school  board,  never  having 
been  Issued  and  delivered  to  the  purchaser, 
Francis  Bros.  &  Co. 

[1]  The  sole  ground  of  contrition  made 
here  is  that  the  levies  made  and  certified  by 
the  school  board  for  the  years  1916  and  1917 
were  illegal,  because  taxes  were  being  col- 
lected, and  no  indebtedness  had  been  actu- 
ally incurred  by  them ;  the  bonds  never  hav- 
ing been  delivered. 

On  referring  to  the  files  in  the  former  case 
and  the  record  in  this  case,  we  are  unable 
to  uphold  the  contention  of  appellants,  as  it 
appears  that  on  March  23,  1916,  in  the  suit 
brought  by  Young,  heretofore  referred  to,  the 
petition  in  that  case  sought  to  restrain  the 
school  board  from  purchasing  the  Kymes  site, 
and  from  using  any  money  of  said  district  for 
the  erection  and  construction  of  a  school- 
house  in  said  district  on  any  site  or  place 
other  than  the  Appleby  site.  This  suit  was 
brought  for  the  purpose  of  preventing  the 
school  directors  from  using  the  money  to  be 
derived  from  these  bonds  on  the  Kymes  site, 
on  which  site  they  had  a  perfect  right  to 
erect  a  school  building,  as  was  decided  by 
this  court  in  the  Young  Case.  That  suit.  In 
which  some  of  the  same  parties  who  are 
plaintiffs  in  this  case  were  Interested,  tended 
to  prevent,  and  did  prevent,  the  school  board 
from  taking  any  steps  toward  building  this 
school  oa  the  Kymes  site,  and  that  case 
pended  in  the  courts  not  finally  determined 
untU  March  27,  1917.    After  the  opinion  in 
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that  case  was  handed  down,  there  were  yet 
10  days  for  motion  for  rehearing  to  be  filed, 
and  still  30  da^s  In  which  the  cleik  had  time 
to  send  down  the  mandate.  Certainly  dur- 
ing all  of  that  time  the  plaiutlSs  here,  who 
were  interested  in  und  carrying  on  that  liti- 
gation, cannot  complain  because  of  the  fail- 
ure of  the  school  directors  to  deliver  .the 
bonds  and  actually  get  the  money  in  their 
bands  to  build  on  the  Kymes  site,  wlilcb 
was  the  legally  selected  site,  when  these 
l)luiutifCs  were  secUing  in  court  to  enjoin 
that  very  thing  from  being  done.  The  amend- 
ed petition  in  this  case,  which  was  filed  in 
Kovember,  1917,  enjoined  the  school  directors 
from  taking  any  action  toward  delivering 
the  bonds.  WbUe  the  record  shows  the 
amended  petition  was  filed  in  Kovember,  we 
are  left  in  the  dark  so  far  as  the  actual  rec- 
ord before  us  is  concerned  when  the  original 
petition  enjoining  this  action  was  filed.  In 
oral  argument,  respondent  stated  in  open 
court  that  tliat  petition  was  filed  in  June, 
1917,  and  this  was  not  denied  by  appellant's 
counsel  in  oral  argument 

Appellants,  as  stated  before,  are  now  com- 
plaUiing  of  the  levies  as  being  illegal,  be- 
cause the  school  directors  had  not  issued  and 
delivered  the  bonds,  when  the  record,  as 
hereinbefore  stated,  shows  that  there  were 
injunction  suits  pending  during  all  of  the 
time,  with  the  possible  exception  of  from 
some  time  in  April  until  some  time  In  June, 
1917,  which  Injunctions  prohibited  the  doing 
of  the  very  thing  about  which  these  plain- 
tiffs are  now  complaining,  and  these  plain- 
tlfl^s  who  are  now  complaining  were  parties 
plaintiff  or  financial  contributors  in  the  In- 
junction suits. 

It  would  violate  the  fundamental  rules  of 
equity  to  permit  plaintiffs,  who  the  evidence 
shows  were  constantly  and  consistently  filing 
suits  to  prevent  the  defendants  from  doing 
the  things  which  the  plaintiffs  now  say  they 
should  have  done,  to  take  advantage  of  such 
alleged  inaction.  One  of  the  plaintiffs,  tes- 
tifying, said: 

"I  remember  signing  up  the  agreement  with 
quite  a  good  many  others  to  hold  up  the  bond 
issue,  to  delay  them ;  it  was  my  intention  and 
purpose  to  delay  the  issuance  of  the  bonds, 
and  that  is  the  way  I  feel  about  it  now.  I 
knew  about  the  suit  that  Toun^  and  Rogers 
brought  in  the  circuit  court  of  Greene  county 
that  went  to  the  Court  of  Appeals.  I  was  a 
witness  in  the  trial  of  that  case  in  Judge  Arch 
Johnson's  court,  and  contributed  toward  that 
litigation.  I  could  not  tell  the  exact  figures, 
but  somethmg  like  $10." 

Under  the  Coitstitution  of  Missouri,  section 
12,  article  10,  school  districts  incurring  any 
indebtedness  requiring  the  assent  of  the  vot- 
ers as  aforesaid  shall,  before  (italics  ours)  or 
at  the  time  of  doing  so,  provide  for  the  col- 
lection ot  an  annnal  tax  sufficient  to  pay  the 


interest  on  Stt<>li  indebtedness  as  falls  due, 
and  also  to  constitute  a  sinking  fund,  etc. 

It  has  been  held  in  the  case  of  State  ex 
rel.  V.  Allen,  183  Mo.  loc.  clL  292,  82  S.  W. 
103,  and  Bvons  v.  McFarland,  186  Mo.  loc. 
dt.  726,  85  S.  W.  873,  and  Black  v.  Early, 
208  Mo.  loc.  dt.  812,  106  8.  W.  1014,  that 
the  above  provision  of  the  Constitution  is 
mandatory  and  self-enfordve,  and  that  the 
school  board  must,  either  at  the  time  of  in- 
curring the  indebtedness  or  before  that  time, 
provide  for  the  collection  of  an  annual  tax 
as  a  sinking  fond  and  to  pay  interest 

[2]  The  case  before  us  Is  not  one  where  a 
school  district  la  levying  taxes  on  the  resi- 
dents year  after  year  for  an  Indebtedness 
which  has  not  been  incurred  and  no  bonds 
have  been  issued  without  just  cause.  But 
the  case  we  are  dealing  with  is  one  where  the 
whole  record  before  us  shows  that  the  plain- 
tiffs here,  together  with  other  dtixens  of  the 
school  district,  had  from  the  beginning  of 
this  consolidated  dlstrtct  sought  to  hinder 
and  delay,  and  prohibit  the  Issuing  of  bonds 
and  building  of  a  high  school  on  the  site 
which  the  school  board  chose;  and,  having 
taken  the  legal  steps  which  they  did  to  hin- 
der action,  and  to  delay  and  stop  the  school 
board  in  proceeding  to  the  building  and  erec- 
tion and  maintenance  of  a  high  school,  as 
had  been  voted,  they  are  In  no  position  to 
now  complain  of  a  failure  to  do  the  thing 
they  were  using  the  courts  to  prohibit 

We,  therefore,  hold  that  the  trial  court's 
action  In  refusing  the  Injunction  and  dis- 
missing the  bin  was  entirely  proper,  and  the 
Judgment  Is  affirmed. 


STUHQIS,  P.  J., 
cur. 


and  BRADLET,  J.,  con- 


BUZAN  V.  KANSAS  CITY  BYS.  CO. 

(No.  1325a) 


(Kansas  City  Court  of  Appeals. 
May  28,  1919.) 


MisBourL 


1.  Stbbxt  B^lboads  «s»114(19)  —  IiTJinuKS 
TO   PEBsoifs   ON    Tracks— AoTiON  —  JuBT 

QXTESIION. 

In  an  action  for  the  death  of  a  woman 
struck  by  defendant's  car  while  walking  on  the 
track,  evidence  held  to  make  out  a  prima  facie 
case  for  plaintifl  under  the  last  dear  chance 
doctrine. 

2.  Appeal  and  Eebob  «=>1060(2)— Ekview— 
Habmt.ess  Ebbob. 

In  on  action  against  a  street  railroad  com- 
pany for  the  death  of  one  struck  by  a  car,  where 
objection  was  sustained  to  a  question  to  the 
conductor  of  the  car  that  struck  deceased  as  to 
whether  he  testified  before  the  coroner's  Jury, 
that  the  qnestioD  was  asked  a  second  time  Kdi 
not  prejudicial,  where  objectioa  was  duly  sus- 
tained to  it. 
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8.  ErTDBXCB  ^C9^9%(2)— EZFEBT  EriDETCE 
— QXTAUnOATIOR. 
An  expert  motorraan,  tlioag]i  he  bad  never 
operated  a  car  of  die  type  which  cansed  the 
accident,  may  testify  as  to  the  distance  within 
which  it  could  be  stopped,  where  be  had  ridden 
with  motormen  who  were  at  the  time  operating 
such  can^  and  saw  bow  tb«!r  were  operated, 
etc. 

4.  Evidence  e=>S53(2>— Exfest  TEsmnnrr— 
Htfothetical  QuEsnosB. 

In  an  action  for  the  death  at  a  woman 
stmck  by  a  street  car,  an  hypothetical  question 
as  to  the  distance  in  which  a  car  could  be 
stopped  hdd  not  erroneous  because  not  inclnding 
the  weight  of  the  car,  the  kind  of  motors,  etc, 
whore  the  witness  testified  he  was  familiar  with 
that  type  of  car. 

5.  Apfeai.  and  Bbbob  «s>204(7>— Bbvizw— 
OBjBcnoK  Bei/>w. 

Objections  to  hypothedcal  question  pro- 
pounded to  an  expert,  which  were  not  akde  in 
the  court  below,  cannot  be  considered  in  the 
Appellate  Court. 

Appeal  from  Circuit  Court,  Jadkaon  Cotin- 
ty;  O.  A.  liucas.  Judge. 
"Not  to  be  offidfllly  published." 

Action  by  Dennis  Buzan  against  the  Kan- 
sas City  Railways  Company.  From  a  Judg- 
ment for  plalntur,  defendxmt  appeala  Af- 
firmed. 

Richard  J.  Hlgglns,  Charles  L.  Carr,  Ros- 
coe  P.  Conkling,  and  Clyde  Taylor,  all  of 
Kansas  Cl^,  for  appellant. 

B.  A.  Scholer,  Cook  &  Gossett,  and  Tlios. 
Madden,  all  of  Kansas  City,  for  respondent. 

BLAND,  J,  Plaintiff  recovered  a  verdict 
and  Judgment  in  the  sum  of  $2,500  for  the 
wrongful  death  of  his  wife,  and  defendant 
has   appealed. 

Defendant's  first  point  Is  that  its  demur- 
rer to  the  evidence  should  have  been  sus- 
tained. The  facts  taken  In  their  most  favor- 
able light  to  plaintiff  show  that  on  the  night 
of  July  23,  1916,  the  deceased  was  crossing 
defendant's  street  car  tracks  on  Swope  park- 
way at  Woodland  avenue.  In  Kansas  City, 
Mo.  The  place  of  the  accident  was  in  a 
sparsely  built  up  portion  of  the  city.  Swope 
parkway  was  paved,  and  had  a  sidewalk  on 
the  south  side  thereof.  The  car  rails  of  the 
defendant,  which  consisted  of  east  and  west 
bound  tracks,  were  laid  on  the  north  side 
of  said  boulevard,  4  or  5  feet  of  the  paved 
portion  of  the  same.  Defendant  maintained 
a  gravel  platform  on  each  side  of  the  tracks 
for  the  purpose  of  affording  a  place  for  its 
passengers  to  board  and  alight 

Deceased  was  on  her  way  home,  which  was 
situated  on  Michigan  avenue  about  one-half 
of  a  block  north  of  the  boulevard.  Michigan 
avenue  was  the  first  street  east  of  Wood- 


land aremK.  At  tliat  tfme  vi«*ig»w  av 
was  not  a  travded  street  at  its  InterseetioB 
vitb  Swope  parkway.  Deceased  bad  eonie 
tnm  a  point  several  blocks  west  of  Wood- 
land avenue.  It  was  the  custom  of  pwsocs 
who  lived  north  of  Swope  partcway  and  aa 
Michigan  avenue  to  use  tbfe  Woodland  aTe- 
nne  crossing  in  going  from  Swope  parkway 
to  their  homes.  Woodland  avenue  was  a 
street  50  feet  In  width.  Deceased  had  left 
the  sidewalk  on  the  north  side  of  Swope 
parkway  about  100  f6et  west  of  Woodland 
avenue,  had  cut  across  flie  boulevard  In  a 
northeasterly  or  diagonal  direction,  bad  en- 
tered upon  the  east-bound  car  tracks  on  the 
west  side  of  Woodland  avenue,  and  had 
walked  directly  east  30  feet  at  the  rate  of 
2%  miles  per  hour,  when  an  east-boond 
street  car  operated  at  the  rate  of  20  miles 
per  hour,  coming  from  the  rear,  struck  her. 
The  car  did  not  slac&rai  its  speed  or  sound 
any  warning  before  striking  her.  One  wit- 
ness testified  that  the  "car  ran  almost  a 
block  before  it  stopped"  after  It  struck  the 
deceased.  The  car  tracks  were  practically 
level  at  and  near  the  place  of  the  accident, 
and  the  night  was  dear  and  dry.  Under  the 
conditions  present  the  car  could  have  been 
Rtopped  going  at  a  rate  of  20  miles  per  boor 
in  a  distance  of  65  feet 

[1]  It  is  defendant's  contention  that  the 
motorman  could  not  have  seen  a  greater 
distance  than  30  feet  by  means  of  the  bead- 
light  on  the  car  and  the  street  light  situat- 
ed about  15  feet  east  of  the  east  line  of 
Woodland  avenue  and  about  4  feet  from 
the  car  tracks.  However,  there  is  evidence 
that  a  witness  on  a  west-bound  car,  which 
passed  about  the  time  of  the  accident,  saw 
deceased  when  be  was  200  feet  east  of  her. 
There  was  testimony  that  deceased  had  on 
a  white  skirt  As  the  evidence  shows  that 
deceased  walked  80  feet  at  the  rate  of  2^ 
miles  per  boar  after  she  got  upon  the  trade, 
it  is  apparent  that  she  was  on  the  track 
something  over  six  seconds.  A  car  going  at 
the  rate  of  20  miles  per  hour  would  cover 
a  distance  of  approximately  180  feet  in  six 
seconds;  therefore  the  motorman  had  at 
least  180  feet  In  which  to  stop  the  car  after 
deceased  could  have  been  seen  In  a  position 
of  peril.  There  Is  no  question  but  that  plain- 
tiff made  out  a  case  under  the  last  duince 
doctrine. 

A  large  part  of  defendant's  brief  Is  devot- 
ed to  an  attack  upon  witness  O'Leary.  This 
witness  was  in  the  rear  vestibule  of  the 
west-bound  car  already  mentioned..  He  tes- 
tified as  to  the  rate  of  speed  of  the  two 
cars  and  as  to  various  distances  that  the 
cars  were  from  deceased  at  different  times. 
His  testimony  was  somewhat  conflicting  and 
unsatisfactory  as  to  the  distance  the  car 
that  struck  deceased  was  from  her  at  the 
time  he  first  saw  deceased  upon  the  track. 
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%ier«  !•'  &o  ecmtEmtiaii  tlmt  tbia  wltnen 
wm  not  flB  tte'irest'taand  cur  aad  In  tbe 
rear  Testllfate  aa  he  dalmed,  aa  tbe  con- 
dactor upmi  tbatiixr,  wbo  was  one  of  de- 
lraulaiit'8  wltaeaaeat  atated  tliat  a  man  was 
tbere  at  tbe  time,  awl  called  Ua  attentien 
to  tbe  accident.  There  la  nothing  Inher- 
ently udbettevaU^  In  the  teatlmoay  of  this 
wltnlBasiUuit  he  saw  from  his  position  on  the 
car  the  accomnee,  and  hla  evidence  was 
clear  and  explicit  on  the  point  that  he  was 
iiUte  to  Ma  the  deceased  200  feet  away.  In 
vlevofttie  oondltloaa  and  aartounilngs^ 
it  la  eaaily  beUered  that  deceased  coold 
have  been  seen  that  far.  In  stating  the  evi- 
dence, we  have  n#t  naed  the  testimony  of 
this  wltDeas  In  any  manner  whatever,  except 
hla  :er<ldenoe  that  he  saw  deceased  200  feet 
away,  and  there  Is  no  question  bnt  that  the 
iury  had  a  right  to  oonalder  hU  testimony  on 
tbia  'point,  if  not  npon  other  points  testifled 
to  by  him.  It  Is  not  neoeaaary  for  ns  to 
pass  upon  whether  his  testimony  should  b^ 
considered  In  reference  to  other  matters, 
as  ylaiutifr  clearly  made  out  a  caae  with- 
out hie  testintoDy  on  thcoc  matters. 
■  [2]  D^endant's  witneas,  Soott,  who  was 
the  conductor  on  the  oar  that  struck  deceas- 
ed, was  aaked  on  croea-examlnatlon  If.  he 
testifled  before  tbe  coroner's  Jury.  Objec- 
tion was  made  to  the  question,  and  the 
court  sustained  the  same.  Later  tbe  ques- 
tion was  again,  asked,  and  the  court  a  sec- 
ond time  sustained  tbe  objection.  It  is  now 
urged  that  the  witness  had  a  right  to  stand 
upon  his  constitutional  rights  when  request- 
ed to  testify  at  the  coroner's  Inquest,  and  It 
was  Improper  to  ask  blm  in  reference  to  the 
matter  at  this  trial.  The  objection  to  the 
testimony  was  sustained;  and,  while  plain- 
tiff's counsel  should  not  have  again  gone 
into  the  matter  after  the  court  had  once 
sustained  the  objection,  we  fail  to  sec  how 
any  harm  was  done.  "Whether  or  not  the 
witness  bad  testifled  at  the  inquest  did  not 
get  before  the  jury  tn  this  case.  Therefore 
the  jilry  could  not  draw  any  unfavorable 
inference  to  the  witness  Or  defendant  by  rea- 
son of  the  occurrence. 

f3]  It  is  urged  that  the  court  erred  in  per- 
mitting Improper  and  Incompetent  evidence 
in  reference  to  the  distance  in  which  the 


car  could  have  been  stopped.  Plaintiff's 
counsel  asked  an  expert  motosaan,  intro- 
duced by  him,  what  distance  he  could  stop 
a  car  of  the  1200  type;  that  b^ng  the  kind 
of  car  that  struck  deceased.  It  was  shown 
that  this  witness  had  never  oi)erated  a  car 
of  this  type,  but  that  he  had  operated  one 
of  the  900  type,  that  the  equipment  upon  the 
two  types  of  cars  was  identical,  and  that 
tbe  witness  had  ridden  with  motormen  who 
were  at  the  time  oi)erating  cars  of  the  1200 
type;  that  he  saw  how  suet  cars  were  oper- 
ated and  tbe  effect  thereof,  and  had  talked 
with  other  motormen  In  reference  to  the 
matter.  We  think  the  witness  was  clearly 
shown  to  have  been  competent  to  testify 
as  to  In  what  distance  this  type  of  car 
could  have  been  stopped,  as  he  was  thor- 
oughly acqnalnted  with  the  kind  of  car  and 
the  stopping  apparatus,  and  had  often  seen 
other  metorraen  make  stops  with  that  type 
of  car. 

[4, 1]  It  la  urged  that  the  hypothetical 
question  asked  the  witneas  did  not  include 
the  weight  of  the  car,  kind  of  motors  upon 
the  car,  general  conditions  of  the  car,  con- 
dition of  tbe  brakes  and  condition  of  tbe 
rails.  There  Is  no  merit  In  this  contention. 
The  witness  testifled  that  he  was  familiar 
with  tbe  1200  type  of  car.  He,  therefore, 
knew  the  weight  of  the  car  and  the  motors 
upon  the  same.  The  question  luferentlaUy 
assumed  that  the  condition  of  the  car  and 
brakes  was  good,  and  the*  question  submitted 
the  element  of  Its  being  a  clear,  bright  night. 
The  witness  was  asked  in  what  distance 
tbe  car  could  be  stopped  "without  any  risk 
of  serious  danger  or  Injury,  material  injury, 
to  the  passengers."  It  is  claimed  that  the 
proper  criterion  was  not  hypothesized  In  the 
question.  It  is  contended  that  the  kind  of 
stop  that  is  rcQulred  to  be  made  is  one 
"with  absolute  safety  to  the  passenger  and 
the  motorman  and  conductor  and  to  the  car 
and  equipment."  In  the  various  objections 
made  to  the  hypothetical  question  tbe  ob- 
jection now  made  In  this  court  was  not 
Included.  Burton  v.  Railroad,  176  Mo.  App. 
14,  loc.  dt  19,  162  S.  W.  1064;  Strother  v. 
Dunham,  193  S.  W.  882,  loc.  dt  885. 

The  judgment  is  afiSrmed. 

Ail  concur. 
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RAY  T.  COMMONWEALTH. 

(Coart   of    Appeals    of    Kentucky.      Jane    17, 
1919.) 

1.  Cbiminal  Law  €=5>1144(10)— Eemabks  of 
PbosecdtiiVo  Attobnet— Prejudicial  Bf- 
rECT— Pbestjmption. 

Where  the  court  rebuked  the  common- 
wealth's attorney  for  making  remarks,  and  ad- 
monished jury  to  disregard  them,  it  will  not  be 
presumed  that  the  remarks  were  calculated  to 
influence  passion  and  excite  prejudice  against 
defendant  on  account  of  bis  being  a  negro  aiid 
deceased  a  white  man. 

2.  Cbiminai.  Law  «=»1037(1)— ApPKAi^-TnoB- 
LT  Objection— Abqument. 

Objection  to  Improper  remarks  of  counsel 
in  argument  to  the  jury,  or  to  any  ruling  of 
the  court  respecting  the  same,  comes  too  late 
to  warrant  review,  when  made  for .  the  first 
time  in  the  motion  and  grounds  for  a  new  trial. 

3.  Cbiminai.  Law  iS=>938{1)— New  TbiaI/— 
Newlt  Discovbbbd  Ktidknos. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence  which  is  cumulative,  merely 
tending  to  impeach  or  discredit  opposing  wit- 
ness. 

4.  Cbiminal  Law  «=s>945(1)  —  New  Tbial— 
Newly  Dibcovebed  Evidence. 

To  authorize  a  new  trial,  the  newly  discov- 
ered evidence  should  be  of  such  convincing  char- 
acter as  to  have  a  decisive  influence  on  and 
against  the  evidence'  to  be  overthrown  by  it. 

5.  HoiaciDE  $=9lC3(2)  —  Disposition  or  Ds- 
ceased— SiNOLK  Act— Admissibilitt. 

While  it  would  have  been  proper  to  have 
permitted  proof  that  deceased  was  by  reputa- 
tion or  even  by  habit  a  person  of  violent  temper 
and  quarrelsome  disposition,  evidence  that  on 
one  occasion  nrior  to  the  homicide  deceased 
drew  a  pistol  on  the  witness  was  incompetent 

6.  Cbikinal  Law  <&=>1182  —  Absence  of 
Pbejudicial  Ebbob— Affibuance. 

Where  the  instructions  which  are  not  crit- 
icized properly  gave  the  law  necessary  for  the 
guidance  of  the  jury,  the  evidence  was  suflicient 
to  support  the  verdict,  and  no  prejudicial  error 
appears  in  any  ruling  of  the  trial  court,  the 
judgment  will  be  affirmed. 

Appeal  from  Circalt  Court,  McCracken 
County. 

Ed  Ray  was  convicted  of  voluntary  man- 
slaughter, and  appeals.    AQlrraed. 

Graves  &  Wall,  of  Paducah,  for  appellant. 

O.  H.  Morris,  Atty.  Gen.,  and  Beverly  M. 
Vincent,  Asst.  Atty.  Gen.,  for  the  Common- 
weal tb. 

SETTLE,  J.  The  appellant,  Ed  Ray,  shot 
and  killed  Dwlsht  Alcock  In  the  city  of  Padu- 
cah. The  homicide  was  followed  by  an  in- 
dictment charging  appellant  with  the  crime 


of  TOlantaiy  mamdangbtert  Vbt  trial  Rsnlt- 
ed  In  Ids  coorlctlon  of  tlie-«time  diarged; 
his  punishment  being  fixed.^by  tha  rerdict  of 
the  Jury  at  confinement  In'  tbe  penitentiary 
for  a  term  at  18  years.  He  was  refused  a 
new  trial  by  tbe  drcolt  court  and  bas  a[>> 
pealed. 

The  homldde  occurred'  abeut  10:80  o'dodc 
at  night  in  front  of  a  saloon.  Batfa  of  tbe 
participants  was  amed  wltb  a  pistol,  and 
eadi  flred  several  shots  at  tbe  otbec  Appel- 
lant received  a  flesh  wound  in  the  leg.  and 
the  deceased  a  bullet  in  the  eye,  wtalcb 
entered  tbe  brain,  producing  Instant  deetb. 
While  there  was  a  great  contrariety  of  evi- 
dence as  to  wtaetber  apiiellant  or  deceased 
flred  the  first  shot,  as  a  wbole  the  evidence 
left  no  doubt  that  tbe  killing  oocorred  la  a 
sudden  affray,  or  sudden  beat  and  passion, 
and.  In  dtber  erent.  It  was  unjustiflabla 
Hence  there  can  be  no  reason  for  declaring 
appellant's  conviction  of  voluntary  man- 
slaughter unwarranted. 

It  Is,  however,  contended  by  appellant  that 
be  should  have  been  granted  a  new  trial : 
First,  because  of  tbe  mlsconduet  of  tbe  com- 
monwealtb's  attorney  In  argument  to  tbe 
Jury;  second,  on  the  .ground  of  newly  discov- 
ered evidence;  third,  because  of  the  exclu- 
sion of  certain  alleged  competent  evidence — 
and  that  tbe  failure  of  tbe  dreult  <«ourt  to 
grant  tbe  new  trial  on  one  or  more  of  tbesct 
grounds  entitles  him  to  a  reversal  of  tbe 
Judgment  of  conviction. 

[1]  As  to  tbe  ground  that  tbe  alleged  mis- 
conduct of  the  commonwealth's  attorney,  con- 
sisting of  certain  remarks  calculated,  as 
claimed,  to  Influence  tbe  passions  and  exdte 
tbe  prejudices  of  tbe  Juty  against  appellant 
on  account  of  bis  being  a  negro  and  tbe  de- 
ceased a  white  man,  it  Is  sufficient  to  say 
that  the  trial  court,  without  objection  by  ap- 
pellant to  tbe  remarks,  rebuked  the  common- 
wealth's attorney  for  making  tbem  and  ad- 
monish tbe  Jury  to  disregard  them.  The  re- 
marks are  not  here  <  'oted  because,  as  will 
presently  be  seen,  w<  cannot  on  this  appeal 
review  tbem,  or  the  action  of  tbe  court  re- 
garding tbem ;  but  it  Is  not  impj-oper  to  say 
that  they  are  such  as  are  frequently  used  in 
speeches  in  the  prosecution  of  criminal  cases, 
and  not  different  In  meaning  or  effect  to  oth- 
ers, we  have  held  not  so  prejudicial  as  to  de- 
mand tbe  reversal  of  a  Judgment  of  convic- 
tion. Williams  V.  Commonwealth,  158  Ky. 
710,  166  S.  W.  372;  Meredith  v.  Common- 
wealth, 148  Ky.  106,  146  S.  W.  407;  Burton 
V.  Commonwealth,  161  Ky.  687, 162  S.  W.  545; 
Wright  V.  Commonwealth,  155  Ky.  750, 160  S. 
W.  476.  However,  In  view  of  the  admonition 
from  tbe  trial  court  mentioned,  it  will  not  be 
presumed  that  the  remarks  of  the  common- 
wealth's attorney  complained  of  had  tbe  prej- 
udicial effect  attributed  to  them  by  the 
counsel. 
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[I]  Bnt,  as  already  Intimated,  we  are  pre- 
vented from  considering  tlie  remarks,  or  any 
ruling  that  may  have  been  made  by  the  trial 
court  respecting  ttiem,  becanse  of  the  failure 
of  the  appellant  to  oh]e<A  to  them  when 
made,  or  to  ask  for  the  setting  aside  of  fbc^ 
swearing  of  the  Jury  and  a  continuance  of 
the  case.  Objection  to  Improper  remarks  of 
counsel  In  argument  to  the  Jury,  or  to  any 
ruling  of  the  court  respecting  same,  comes 
too  late,  when  made,  as  In  the  instant  case^ 
for  the  first  time  In  the  motion  and  grounds 
for  a  new  trial.  May  y.  Commonwealth,  IBS 
Ky.  141, 154  8.  W.  1074;  Wright  v.  Common- 
wealth, 155  Ky.  750,  160  S.  W.  476. 

[S]  Appellant's  complaint  of  the  refusal  of 
the  circuit  court  to  grant  him  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is 
equally  without  merit  Conceded  the  dlU- 
geace  dalmed  for  him  by  bis  counsel.' it  is 
patent  from  the  affidavits  of  appellant  and 
the  new  witnesses  that  the  newly  discovered 
evidence  would  be  and  is  purely  cumulative. 
It  all  relates  drcnmstantlaUy  to  the  questUn 
whether  the  first  shot  at  the  time  of  the  homi- 
cide was  fired  by  appellant  or  the  deceased, 
as  to  which  matter  a  great  quantity  of  proof 
was  heard  on  the  trial ;  much  of  it  being  of 
the  same  charactw  as  that  shown  by  the  affi- 
davits. The  affidavit  of  one  of  the  witnesses 
indicates  that  hia  testimony  would  be  direct- 
ed to  showing  that  a  witness  for  the  common- 
wealth had  made  to  him  a  statement  shortly 
after  the  homicide,  contradictory  of  what  he 
had  said  of  the  same  matter  when  testifying 
on  appellant's  trial.  But  this  testimony 
would  also  be  cumulative,  as  the  common- 
wealth's witness  had  been  contradicted  dur- 
ing ibe  trial  on  the  same  point. 

[4]  We  have  repeatedly  held  that  a  new 
trial  will  not  be  granted  on  account  of  newly 
discovered  evidence,  which  merely  tends  to 
Impeach  or  discredit  an  opposing  witness,  or 
is  only  cumulative.  To  authorize  a  new  trial 
the  newly  discovered  evidence  should  be  of 
such  convincing  character  as  to  have  a  deci- 
sive influence  on  and  against  the  evidence  to 
be  overthrown  by  it.  May  v.  Commonwealth, 
163  Ky.  141,  154  S.  W.  1074;  Ellis  v.  Com- 
monwealth, 146  Ky.  715, 143  S.  W.  425;  Rob- 
inson v.  Commonwealth,  140  Ky.  201,  US  S. 
W.  4S.  The  newly  discovered  evidence  here 
relied  on  does  not  meet  this  test;  hence  the 
refusal  of  the  new  trial  upon  such  evidence 
was  not  error. 

[5]  Appellant's  complaint  that  the  exclu- 
sion by  the  trial  court  of  the  testimony  of 
the  witness  tTpchurch  was  error  cannot  be 
sustained.  Upchurch  testified  that  on  an  oc- 
casion prior  to  the  homicide  Alcock,  the  de- 
ceased, drew  a  pistol  on  Mm.  This  evidence 
was  incompetent.  It  would  have  been  proper 
to  have  permitted  proof  that  Alcock  was  by 
reputation,  or  even  habit,  a  person  of  violent 
temi)er  and  quarrelsome  disposition;    but  a 


single,  partlcolar,  apparoitly  belligerent  act 
like  that  testified  to  by  the  witness  cannot  be 
shown. 

[6]  As  the  instructions,  which  are  not  crit- 
icized, properly  gave  the  law  necessary  for 
the  gnildance  of  the  Jury,  the  evidence  was 
sufficient  to  support  the  verdict,  and  no  prej- 
udicial error  aiH)ears  in  any  ruling  of  the 
trial  court,  the  Judgment  must  be  and  is  af- 
firmed. 


KEETON  et  al.  v.  TIPTON  et  aL 
(Court  of  Appeals  of  Kentacky.    June  IS,  1919.) 
L  Wills     «S5>034(10)  —  Constbuctiok  —  Bb- 

MAINDER— CONTINQEHOT. 

Where  a  trustee,  to  whom  testator's  estate 
was  devised  with  directions  to  pay  the  income 
to  his  two  brothers  for  life,  was  directed  upon 
the  death  of  survivor  to  convert  estate  into  cash, 
and  pay  over  the  same  to  the  then  living  de- 
scendants of  one  at  them  per  stirpes,  the  re- 
mainder was  contingent 

2.  WnXS  «=>86S— COWTINGEHT  RiMAIRDEB— 
BlOET  OV  ACCELKBATIOH  —  TBBTAIOB'S  IV' 
TEimoN, 

The  fact  that  a  remainder  is  contingent  li 
not  always  condnsive  against  the  right  of  ac- 
celeration, and  the  rule  will  not  be  applied 
where  it  will  defeat  the  testator's  intention. 

8.  Reuaindxbs  <s>S  —  AooELSRAnoii  or  Be- 

MAINDSB. 

The  doctrine  of  acceleration  of  remainder 
proceeds  on  the  theory  that,  though  by  its  terms 
the  ulterior  devise  does  not  take  eSect  in  pos- 
session until  the  decease  of  a  prior  devisee,  if 
tenant  for  life,  yet  it  is  to  be  read  as  a  limita- 
tion of  a  remainder  to  take  effect  in  every  event 
wliich  removes  the  prior  estate. 

4.  Bemaindebs  <g=>5  —  Cowtinobnt  Beuain- 

DER— ACCELEBATION. 

Where  a  life  tenant  who  has  taken  under  a 
will  and  enjoyed  the  income  for  a  number  of 
years,  renounces  his  interest,  and  asks  the  court 
that  property  lie  sold  free  from  his  claim,  his 
act  is  not  a  destruction  of  the  life  estate  acceler- 
ating a  contingent  remainder,  but  is  merely  a 
conveyance  by  estoppel  which  does  not  remove 
the  life  estate. 

Appeal  from  Circuit  Court,  Montgomery 

County. 

Suit  by  Waller  Tipton  and  others  against 
Eva  Eeeton  and  others.  From  Judgment 
for  plalntMFs,  defendants  Eva  Keeton  and 
husband  appeal.  Beversed  and  remanded, 
with  directions. 

Obas.  D.  Ctenbbs,  of  Mt  Sterling,  for  ap- 
pellants. 

Bobert  H.  Winn,  of  Mt  Sterling,  for  appel- 
lees. 

CLAT,  C.  James  D.  Tipton,  a  resident 
of  Montgomery  county,  died  testate  in  the 
year  1905,  leaving  a  widow,  Sallie  Black 
Tipton,  but  no  children.    He  devised  all  of 
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Us  property  to  a  trnstee,  with  dlrectloDs  to 
pay  the  net  Income  to  his  wife  dnrlng  her 
lifetime.  Upon  the  death  of  his  wife,  he 
directed  the  payment  of  certain  small  be- 
qnests,  and  disposed  of  the  remainder  of 
his  estate  in  the  following  manner: 

"Sixth.  Subject  to  the  proTisions  and  be- 
quests above  made,  my  said  trustee  shall  hold 
my  estate  and  keep  same  invested  and  pay  the 
net  income  thereof,  equally  to  my  two  brothers, 
the  said  R.  Letcher  Tipton,  of  Montgomery 
county,  Ky.,  and  Dr.  Waller  Tipton,  of  Magof- 
fin county,  Ky.,  as  long  as  they  both  live,  and 
after  the  death  of  either  of  them,  the  whole  of 
such  net  income  to  the  survivor  of  them,  my 
said  two  brothers,  as  long  as  he  lives,  and  on 
the  death  of  such  survivor,  my  said  trustee 
shall  convert  my  entire  estate  into  cash  and 
shall  divide  and  pay  over  same  to  the  then  living 
descendants  of  my  said  brother  Waller  TSpton, 
per  stirpes  or  by  stocks." 

The  testator's  widow,  Sallie  Black  Tipton, 
died  many  years  ago.  After  her  death  the 
net  Income  from  the  estate  was  paid  to  the 
testator's  brothers,  R.  Letcher  Tipton  and 
Waller  Tipton.  Upon  the  death  of  R.  Letch- 
er Tipton,  which  also  occurred  several  years 
ago,  the  »itlre  net  income  was  paid  to  Waller 
Tipton.  Waller  Tipton  Is  now  advanced  In 
years^  and  baa  seven  children,  some  of 
whom  are  married  and  have  children. 

This  suit  was  brought  by  Waller  Tipton 
and  six  of  his  children  against  his  daughter, 
Eva  Keeton,  and  her  husband,  Oeorge  Kee- 
ton,  and  others,  for  the  sale  and  division  of 
all  the  property  owned  by  the  testator  at  the 
time  of  his  death.  The  petition  contains  the 
following  allegation: 

"That  the  said  Waller  Tipton  is  otherwise  pro- 
vided for  and  is  advanced  in  years,  and  that  he 
desires  to,  and  does  surrender  up  and  renounce 
all  benefits  made  for  him  under  the  said  trust 
in  said  will,  and  desires  that  the  said  property 
be  sold  free  of  the  said  trust  and  free  of  any 
usufructuary  right  therein  in  himself,  and  that 
the  proceeds  be  divided  among  his  children  above 
named." 

The  chancellor  granted  the  relM  prayed 
for,  and  the  defendants,  Eva  Keeton  and  her 
husband,  appeal. 

[1,2]  The  relief  was  asked  and  granted 
on  the  ground  that  the  action  of  the  life  ten- 
ant. Waller  Tipton,  In  uniting  in  the  peti- 
tion and  surrendering  all  benefits  under  the 
will,  had  the  effect  of  accelerating  the  re- 
mainder and  vesting  the  title  in  the  now  liv- 
ing children  of  Waller  Tipton.  On  the  other 
hand,  it  Is  the  contention  of  appellants  that 
the  remainder  was  contingent,  and,  that  be- 
ing true,  there  can  be  no  acceleration  by  a 
premature  determination  of  the  life  estate. 
As  the  trustee  was  directed,  upon  the  death 
of  the  testator's  last  surviving  brother,  to 
convert  his  estate  Into  cash  and  to  pay  over 
same  to  "the  then  living  descendents  of  my 
said  brother.  Waller  Tipton,  per  stirpes  or 
by  stocks,"  It  Is  apparent  that  the  persons 


who  are  to  take  are  uncertain,  and  that  tiiere- 
fore  the  remainder  Is  contingent  Bat  the 
fact  that  a  remainder  la  contlngoit  Is  not  al- 
ways conclusive  of  the  right  of  acceleration, 
and  the  rule  will  not  be  applied  where  it 
will  defeat  the  testator's  intentions.  O'Rear 
V.  BOgle,  157  Ky.  666,  163  S.  W.  1107. 

[S]  The  doctrine  of  acceleratioii  proceeds 
upon  the  theory  that  though  the  ulterior 
devise  Is  In  terms  not  to  take  effed  in  pos- 
session until  the  decease  of  a  prior  devisee, 
if  tenant  for  life,  yet  that.  In  point  of  fact,  it 
Is  to  be  read  as  a  limitation  of  a  remainder 
to  take  effect  in  every  event  whl(>h  removes 
the  prior  estate  out  of  the  way.  Cnmmings 
V.  HamUton,  220  UL  480,  77  N.  B.  264. 
Hence,  where  it  Is  apparent  that  the  remain- 
der Is  postponed  only  in  order  that  a  life 
estate  may  be  given  to  a  life  toiant,  a  failore 
or  a 'destruction  of  the  life  estate  will  ac- 
celerate the  remainder,  altjhongh  the  Ufe 
tstant  be  alive.  Hence  If  the  life  tenant  re- 
nounces the  will,  or  refuses  to  take,  or  be- 
comes Incapable  of  taking,  or  the  life  es- 
tate has  been  terminated  by  the  happening 
or  nonhappening  of  a  certain  evmt  provided 
for  in  the  Instrument  creating  the  estat^ 
the  remainder  will  be  accelerated.  In  other 
words,  the  cases  provide  that  the  prior  estate 
shall  be  "removed  out  of  the  way,"  and  In  the 
case  of  Cummings  v.  Hamilton,  supra,  it  was 
held  that  a  conveyance  of  the  life  estate  to 
the  remaindermen  did  not  amoant  to  its  re- 
moval "out  of  the  way."  Diacasslng  Qie 
question,  the  court  said: 

"It  is  not  removed  unless  It  is  in  some  man- 
ner destroyed,  as  by  renunciation  or  refusal  to 
take,  or  by  its  being  defeated  by  some  event 
whidi  takes  away  the  right  of  the  life  tenant 
to  hold  the  property  prior  to  his  decease,  where 
the  instrument  creating  the  life  tenancy  has 
provided  that  such  event  should  terminate  that 
tenancy,  or  where  the  life  tenant  has  failed  in 
the  performance  of  duties  upon  the  performance 
of  which  the  life  tenancy  depends.  The  convey- 
ance of  the  Ufe  estate  to  another  does  not 
amonnt  to  a  destruction  or  removal  therec^" 

[4]  We  are  unable  to  perceive  any  sub- 
stantial distinction  between  that  case  and 
this.  Here,  the  life  tenant  did  not  renoonce 
the  will  or  refuse  to  take.  As  a  matter  of 
fact,  Jie  did  take  under  the  will  and  enjoyed 
the  Income  tot  a  numbnr  of  years.  He  now 
comes  into  court  and  renounces  his  intoest, 
and  asks  that  the  property  be  sold  ftee  of 
bis  claim.  It  seems  to  us  that  this  is  not 
such  a  failure  or  destruction  of  the  Ufe  es- 
tate as  is  contemplated  by  the  law.  It  is 
nothing  more  than  a  conveyance  by  estoppel, 
and  the  effect  is  not  to  destroy  the  life  es- 
tate, but  really  to  vest  It  in  the  purdiaaer. 
Were  we  to  adopt  the  rule  that  the  life 
tenant,  by  snch  an  act,  could  accelerate  a 
contingent  remainder,  it  would  open  the  door 
for  collusive  proceedings  that  might  result 
in  the  property's  being  used  and  expended  by 
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fhooe  who  nll^t  nerer.b*  entlfled  to  it  nn- 
der  the  will. 

Judgment  reversed,  and  canse  remanded, 
with  directions  to  enter  Judgment  rtigminfting 
the  petition. 


HABHISON  v.  PBRBX. 
(Oonrt  of  Appeals  of  Kentndcy.    Tone  IS,  1919.) 
1.  CoNTBAOTs  «=>108(2)  —  P0XUC  Policy  — 

POPUULBIIT    CONTBSr. 

CSontract  to  pay  for  articles  incident  to  con- 
duct of  popularity  contest,  for  which  dealer 
was  instructed  candidates  should  be  nominated 
by  his  casting  fictitious  rotes,  was  invalid  as 
based  on  fraud  and  deceit  of  the  public,  and 
therefore  against  public  iwllcy ;  it  being  imma- 
terial that  the  compIinentarT  votes  were  eqnalr 
ised  aad  the  contsstanta  pnt  on  the  aame  foot- 
ing. 

Z.  BaTM     AND     Nom     «s>106— POPmLABITT 

ConrasT. 
Notes  given  by  a  dealer  for  a  popnlarlty  eon- 
teat  ioTolring  deceltfal  methods  are  based  on  a 
▼idona  consUenrtion,  defeatlDg  their  coUectioB 
In  hands  of  the  origiaal  holder. 

S.  Bicxs  ANO  NOTKs  4=»497(4>— H01.DEB  is 
Dtjz  CotrBSS— BtTBDEif  or  Paoor. 
Where  maker  shows  vice  in  the  inception 
of  a  note,  as  that  it  was  given  for  a  frandtdent 
poptilarity  contest,  the  buden  shifts  to  a  hold- 
er to  show  that  he  is  a  holder  in  dae  course 
under  Negotiable  Instruments  Iaw,  §  52. 

4.  BlLt.S  AND  NOTKS  «=3526  —  BOI.DEBS  nf 
Drc  OOITBSB— Pboo*. 
Where  note  was  shown  to  be  based  on  a 
vidoua  consideration,  holder's  evidence  htU  in- 
anfficient  to  show  want  of  notice  of  the  in- 
firmity. 

Appeal  from  Circuit  Courl;  Bladiaoit 
County. 

Action  by  0.  W.  Harrison  agalnat  H.  L. 
Perry.  Judgment  for  defraidant,  and  plain- 
tiff appeals.    Affirmed. 

Burpam  &  Burnam,  of  Richmond,  for  ap- 
pellant 

Grant  G.  Lilly,  of  Lexington,  and  D.  M. 
Gbenault,  of  Richmond,  for  appellee. 

QUIN,  J.  Appellee  entered  Into  a  contract 
with  the  Iiyon-Taylor  Company  (hereinafter 
referred  to  as  the  company)  January  28, 
1914,  by  the  terms  of  which  he  promised  to 
pay  to  said  company  the  sum  of  $1,200  for 
three  pianos,  and  other  articles  Incident  to 
the  conduct  of  a  popularity  contest,  finding 
he  had  overreached  himself  In  the  making 
of  the  contract,  appellee  notified  the  compa- 
ny of  this  fact,  and  as  a  result  of  certain 
corre8i>ondence  between  them  a  contract  of 
a  similar  nature,  but  for  a  smaller  amount, 
was  entered  into^  the  cash  consideration  be- 


ing 1600,  r^reaented  by  a  fable  dated  Uay 
11,  1914,  and  payable  In  four  Installments 
of  $140  each,  due  in  two,  three,  four,  and 
five  months  thereafter.  The  first  Install- 
ment <Mi  the  note  was  not  paid,  so  appel- 
lant, to  whom  the  note  had  been  assigned, 
Inatitnted  this  action.  Among  other  things, 
appellee  alleged  In  his  assvrer  that  appeUant 
was  not  a  h<^der  in  good  faith;  the  com- 
pany had  not  compiled  with  Its  contract; 
that  agents  of  the  company  had  repreeented 
to  him  the  piano  was  worth  $400,  when  as 
a  matter  of  fact  It  was  not  worth  over  $79, 
or  $S0,  and  that  the  scheme^  which  was  the 
basis  of  the  note  sued  on,  was  a  freudulent 
one. 
In  the  contract  sued  on  is  this  provision: 

"To  make  the  above  guaranty  binding  upon 
yon  we  agree  to  take  this  shipment  promptly, 
carry  ont  your  contest  plan  fully,  issue  votes 
as  directed  In  rules,  promptly  meet  all  obliga- 
tions entered  into  in  thia  agreement,  keep  goods 
displayed,  report  gross  sales  every  thirty  days 
during  life  of  this  agreement,  and  promptly  fur- 
nish all  information  requested  in  pudiing  this 
contest" 

The  rules  of  the  contest  are  not  in  record, 
but  in  one  of  the  letters  received  by  appellee 
from  the  OKupany  was  an  Indosure  entitled 
Way  to  Get  Candidates,  in  which  we  find 
these  sugKesttons: 

"The  merchant  putting  on  a  piano  contest 
should  not  by  any  means  expect  candidates  to 
enter  the  contest  of  their  own  accord  to  a  suffl 
dent  extent  to  insure  success.  Again,  he  should 
not  expect  and  should  not  wait  for  the  friends 
of  the  young  ladies  to  nominate  them.  The  besc 
way  to  secure  a  list  of  candidates  lies  in  nomi- 
nating them  yourself.  Sit  down  and  make  up  a 
list  of  forty  or  fifty  or-  perhaps  more  active  and 
energetic  young  ladies  in  all  directions  around 
you  in  the  tenitory  from  which  you  desire  to 
draw  trade. 

"Write  each  name  on  a  ballot  and  drop  in  the 
ballot  box  where  it  will  be  found  and  counted 
by  the  judges  at  the  first  counting  of  the  bal- 
lots. The  young  ladies  will  then  be  Usted  as 
candidates.  Immediately  after  the  first  counting 
of  votes  write  each  young  lady  a  short  note,  copy 
in  our  General  Instructions,  advising  her  that 
she  had  been  nominated  in  the  race  and  that  ahe 
had  1000  votes  to  her  credit  Request  her  to 
call  at  the  store,  see  the  prices  and  learn  full 
particulars  concerning  the  race. 

"Don't  make  the  mistake  of  going  around  and 
asldng  the  candidates  if  they  desire  to  enter. 
Many  of  them  would  refuse,  simply  because  they 
would  not  have  the  determination  necessary. 
On  the  other  hand,  if  yon  take  matters  into  your 
own  hands  and  nominate  these  girls  many  of 
them  will  get  out  and  hustle  who  would  other- 
wise never  have  taken  interest  in  the  contest 

"In  selecting  these  candidates  be  sure  that  a 
conaiderable  number  of  them  come  from  families 
who  have  heretofore  been  trading  with  your 
competitors." 

The  Lyon-Taylor  Company  Is  an  unincor- 
porated concern,  with  headqnarters  at  Iowa 
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Oltj,  lomu  It  is  ownefl  by  M.  V.  Price,  who 
i»  also  the  owner  of  the  Pnrltan  Maniifactnr- 
ing  Company,  which  is  engaged  In  the  same 
character  of  hnsiness,  and  be  la  Ukewlae 
the  owner  of  several  other  concerns,  all  of 
which  have  offices  in  the  same  bnUding. 

The  present  appellant  and  others  have  ap- 
peared as  parties  appellee  or  appellant,  la 
a  number  of  cases  before  this  conrt  involying 
transactions  similar  to  the  one  here. 

In  BobertBon  t.  Commercial  Secnrltjr  Co., 
162  Ky.  336,  153  S.  W.  4B0,  Pratt  r.  Bounds, 
leO  Ky.  858, 189  S.  W.  848,  Harrison  v.  Pear- 
<7-GoIemaa  Co.,  174  Ky.  485,  192  &  W.  513, 
Harrison  t.  Nlcholson-Foley  Co.,  1T9  Ky.  513, 
200  S.  W.  929,  Gardner  t.  Commercial  Se- 
cnrlty  Co.,  im  Ky.  164,  211  S.  W.  405,  the 
exact  nature  of  the  contract  involyed  does 
not  appear,  and  a  right  to  recover  on  the 
notes  sued  on  was  sustained,  because  there 
was  nothing  to  show  the  plalntllTs  were  not 
bona  fide  holders.  But  in  the  cases  where  the 
rules  of  the  contest  and  the  real  nature  of 
the  contract  has  been  -disclosed  this  court 
has  condemned  such  schemes  in  no  uncertain 
terms. 

Harrison  ▼.  Ford,  168  Ky.  467,  166  S.  W. 
663.  The  present  appellant  and  the  Puritan 
Manufacturing  Company  were  involved,  and 
the  court  held  that  Inasmncb  as  there  was 
sufficient  evidence  to  take  the  case  to  the 
jury  upon  the  issue  as  to  whether  Harrison 
was  a  bolder  in  due  course,  a  verdict  in  favor 
of  the  defendant  would  not  be  disturbed. 

American  Mfg.  Oo.  r.  Record  Press,  166 
Ky.  548, 170  S.  W.  456.  The  court  after  quot- 
ing at  length  from  a  book  of  instructions 


"From  the  foregoing  it  will  be  observed  that 
the  persona  who  are  notified  of  their  nomination 
are  led  to  believe  that  they  have  been  nominated 
and  voted  for  by  some  of  their  friends,  when, 
as  a  matter  fact,  they  are  placed  in  nomination 
and  given  complimentary  votes  by  the  person 
conducting  the  contest.  It  fnrtlier  appears  from 
the  plan  that  persons  who  take  no  interest  and 
are  inactive  are  placed  in  the  lead  by  giving 
fbem  complimentary  votes.  Not  only  that,  but 
the  plan  provides  for  the  elimination  of  in- 
active contestants  and  the  transfer  of  their 
votes  to  others,  who  are  led  to  believe  that  the 
votes  have  been  actually  cast  by  their  friends. 
People  who  are  actually  in  the  lead  are  led  to 
believe  that  they  have  fallen  behind,  when,  as  a 
matter  of  fact,  the  contestants  who  have  passed 
them  have  acquired  their  new  positions,  not  by 
bona  fide  votes,  but  by  complimentary  votes  en- 
tirely. Another  part  of  the  scheme  is  not  to 
record  the  votes  of  the  leading  contestants,  but 
to  give  them  mere  receipts,  and  thus  keep  in  the 
race  the  other  contestants,  who,  if  they  knew 
the  facts,  would  probably  cease  their  efforts  or 
withdraw  from  the  contest  We  regard  further 
discussion  of  the  plan  as  Unnecossary.  It  speaks 
for  itself.  It  is  founded  on  deceit  and  misrepre- 
sentatiuns.  It  is  no  defense  to  all  this  to  say 
that  in  the  end  the  complimentary  votes  are 
oqunlized  and  the  contestants  are  put  on  the 
samo  footing.   TTmt  may  h"  true,  but  all  duriiif 


the  contest  they  have  served  their  purpose  by 
deceiving  the  contestants  and  the  public  in  gen- 
end.    •    •    •" 

[1-3]  While,  as  b^ore  stated,  tbe  rules  or 
Instructions  as  to  the  contest  are  not  in  evi- 
dence,  yet  from  tlie  document  entitled  Ttie 
Way  to  Get  Candidates,  hereinatfove  referred 
to,  it  would  seem  that  the  method  condonned 
in  the  preceding  case  is  not  dissimilar  to  the 
one  here,  the  principal  difference  being  that 
In  the  former  tbe  fictitious  or  fraudulent 
rotes  were  credited  to  the  several  coodldates 
during  the  progress  of  the  contest,  but  in 
the  present  case  the  candidates  are  nominat- 
ed through  phony  votes,  and  thus  made  to 
believe  they  have  in  good  faith  been  nominat- 
ed by  some  of  their  friends.  As  stated  in 
the  foregcdng  opinion,  it  is  no  defease  to 
say  that  the  complimentary  votes  are  equal- 
ised and  the  contestants  pnt  on  the  same 
footing. 

In  our  Judgment  the  contest  In  tiie  pres- 
ent suit  Is  a  fraud  on  the  public  and  violates 
good  morals  Just  as  much  as  the  plan  refer- 
red to  in  the  above  case,  and  one  aboold  no 
more  rec^ve  the  sanctioa  of  the  court  than 
the  other. 

In  Commercial  Security  Go.  t.  Aidtet,  179 
Ky.  812,  201  8.  W.  479,  we  had  under  con- 
sideration another  of  these  contracts.  Tbe 
court  says  that  tbe  opinlcm  in  the  Record 
Press  Case,  supra,  meets  with  Its  unqualified 
approvaL 

In  the  last-named  case  preference  is  made 
to  certain  sections  of  the  Negotiable  Instru- 
ment Law  (Laws  1904,  c  102),  and  it  is  said 
that,  defendant  having  successfully  sustain- 
ed tiie  burden  which  the  law  cast  upon  it 
and  established  by  his  proof  that  the  consid- 
eration of  tbe  note  sued  on  was  vicious  and 
sufficiently  so  to  defeat  the  collection  of  the 
notes  In  the  hands  of  the  original  holder, 
therefore  It  became  necessary,  under  the  rale 
stated,  governing  the  rights  of  the  parties, 
for  plaintiff  by  its  proof  to  bring  itself  within 
the  defense  of  a  bona  fide  holder  in  due 
course  as  prescribed  by  section  52  of  the  Ne- 
gotiable Instrument  Law,  and  to  do  this  tbe 
court  says  It  was  incumbent  upon  plaintiff 
to  prove  that  the  notes  were  complete  and 
regular  upon  their  face ;  that  it  became  the 
holder  of  them  before  they  became  overdue: 
that  it  took  them  in  good  faith  and  for  value, 
and  that  at  the  time  they  were  negotiated  to 
it  plaintiff  had  no  notice  of  any  Infirmity  in 
either  of  the  notes,  or  of  any  defect  in  the 
title  of  the  American  Manufacturing  Compa- 
ny, plaintiff's  assignor. 

After  referring  to  the  testimony  of  plain- 
tiff's president  the  court  says: 

"In  tbe  case  before  os  there  is  no  doubt 
about  tbe  establishment  of  the  fraud,  and  there 
is  but  little  less  doubt  about  the  failure  of  tbe 
plaintiff  to  sustain  the  burden  to  prove  that  it 
was  a  purchaser  in  good  faith.  The  fact  that 
plaintllf  paid  a  consideration  for  the  notes  is 
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inaoffldoit  of  itacU  to  ahow,  nndet  the  fact* 
of  this  record,  that  it  did  not  have  actual  knowl- 
edge of  the  fraud  entering  into  the  consideration 
of  the  notes.    8  Corpus  Juris,  606." 

[4]  That  the  plaintiff  In  the  Inatant  caM 
has  likewise  failed  to  Bostain  the  burden 
that  he  was  a  pnrdiaser  In  good  faith  is 
evident  from  his  testimony.  He  was  at  most 
a  very  reticent  witness,  bat  from  his  deposi- 
tion the  following  ta.ctB  were  developed.  He 
is  a  pnbUc  accountant;  had  audited  the  ao- 
counts  of  the  Lyon-Taylor  Company  each 
year  for  10  years,  and  each  at  these  audits 
required  from  three  weeks  to  two  months  of 
his  time;  he  does  similar  work  for  tlie  Pur- 
itan Mannftectuiing  Company  and  the  other 
Price  owned  companies.  He  refused  to  say 
how  much  time  he  gave  each  year  to  these 
several  companies;  does  not  know  the  si» 
nor  the  personnel  of  the  office  foroe  of  any 
of  the  companies ;  believes  he  came  into  pos- 
session of  the  notes  sued  on  in  July,  1914; 
the  exact  date  la  not  given.  It  might  be 
well  at  this  point  to  call  to  mind  that  the 
first  installment  was  due  July  11,  1014.  He 
knew  the  company  had  bad  some  lltigati<»i 
over  thdr  paper ;  he  made  no  Investigation 
as  to  the  financial  standing  of  appellee;  he 
lent  the  company  «2,000  for  $2,245  of  their 
paper,  indnding  appellee's  notes,  but  does 
not  know  whether  he  let  the  company  have 
this  money  In  cash  or  by  check;  had  previ- 
ously lent  money  to  the  company  and  to  the 
Puritan  Manufacturing  Company. 

The  Iowa  attorney  representing  him  was 
also  attorney  for  the  companies.  He  did  not 
employ  said  attorney  in  this  case,  although 
said  attorney  appears  for  him  in  the  tak- 
ing of  Ills  deposition.  It  was  understood  that 
all  l^al  costs  were  to  be  borne  by  the  com- 
pany. He  has  sued  on  other  paper  of  the 
company.  Collections  made  on  the  eompa* 
ay's  paper  are  deposited  to  his  credit ;  does 
not  know  wlto  gave  Instructions  to  said  at- 
torney as  to  the  application  of  credits 
tlirongh  ooHections  made  on  the  company's 
paper.  Qe  would  get  the  money  lent  wheth- 
er he  succeeds  or  fails  in  this  suit ;  some  of 
the  collateral  given  him  at  the  time  the  note 
sued  on  was  assigned  to  him  has  been  col- 
lected, but  none  applied  on  the  note  in  suit. 
This  is  the  gist  of  his  testimony. 

The  contest  was  never  put  into  effect ;  ai>- 
pellee  declined  to  receive  the  piano,  and  re- 
turned the  silverware  and  other  articles  sent 
him.  It  seems  clear  to  us  that  ttte  facta  of 
tttls  case  are  not  essentially  different  from 
the  cases  last  above  referred  to.  The  plan 
of  contest  was  conceived  in  fraud ;  Initialed 
with  an  unreal,  an  inflated  vote;  the  nomi- 
nations were  false,  deceit  being  practiced  up- 
on the  unsuspecting  candidates;  it  was  an 
imposition  upon  the  public;  and  the  courts 
should  not  give  their  sanction  to  such  de- 
ceitful practices. 
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There  is  no  complaint  OT  tike  instructions, 
and,  the  'jury  having  found  for  the  defend- 
ant, their  verdict  will  not  be  disturbed. 

Wherefore  the  Judgment  of  the  lower  court 
la  afSrmed. 


DANIEL   V.    SHAVER. 
(Court  of  Appeals  of  Kentnclcy.    June  10, 1919.)  ^ 

1.  Babekents  ^=37(6)— PazsoBiFTioit— Rioht 
TO  Passwat  Ovxb  ADJoiNiiro  I^and— Intbb- 

TEBENCB  WITB  DSE. 

If  plaintiff's  predecessor  in  title  held  and 
used  passway  over  defendant's  land  for  as  much 
as  the  statutory  period,  his  right  to  passway  was 
fully  established,  and  was  not  lost  by  any  at- 
tempted interruptiou  not  amounting  to  an  ad- 
verse holding  for  the  statutory  period,  15  years. 

2.  Easbmknts  «=»36(1)— Passwat— Pbksump- 

TION  AND  BUBDEN  OV  PKOOF. 

Where  a  passway  has  been  used  for  a  long 
term  of  years  and  the  statutory  period  has 
elapsed,  the  presumption  is  that  the  use  was 
by  grant  and  as  a  matter  of  right,  and  if  the 
owner  of  the  servient  estate  asserts  use  was  by 
permission,  the  burden  is  npon  him  to  establish 
the  fact 

3.  Eascmentb  «=»36(1)— Passway— pEBiner- 
BivB  Use— BuBDiw  of  Pboo*. 

Plaintiff  having  established  the  use  of  the 
passway  in  question  over  defendant's  land  by 
himself  and  his  predecessor  in  title  for  S4  years 
before  the  commencement  of  the  present  action, 
the  burden  is  npon  defendant,  the  owner  of  the 
servient  estate,  to  show  that  tlie  use  of  the  pass- 
way  was  by  permission,  and  not  by  claim  of 
right 

4.  Easkubnts  «=a86(l>— Passwat— Psuns- 
uvB  Use  —  Evidence  to  OvKSOoitB  Pbb- 
sxniFnoN. 

In  aotion  by  plaintiff,  clainiing  prescriptive 
•right  to  a  passway  over  lands  of  defendant  to 
require  defendant  to  remove  an  obstruction 
which  he  had  placed  across  passway,  evidence 
for  defendant  held  insufficient  to  overcome  pre- 
sumption that  use  was  as  a  matter  of  right 

6.  Easkmbrtb  «=>18(3)— Passwat  Oveb  Ad- 
joining Land— Necessitt. 
The  mere  fact  that  there  was  another  pass- 
way  from  the  pilce  to  the  small  tract  of  land 
purchased  by  plaintitTs  predecessor,  after  the 
establishment  and  use  of  the  passway  in  con- 
troversy, would  not  militate  against  the  right 
of  plaintiff's  predecessor  and  his  successors  in 
title  to  claim  and  use  the  passway  in  question. 

6.  Easements  <8=336(3)— Passwat  Oveb  Ad- 
joining IlAND — Right— EJviDENCE. 
In  action  by  plaintiff,  claiming  prescriptive 
right  to  passway  over  lands  of  defendant,  to  re- 
quire defendant  to  remove  an  obstruction  which 
he  had  placed  across  passway,  duuicellor's 
finding  tliat  the  use  of  the  passway  by  plaintiff 
and  his  predecessors  in  title  was  as  a  matter 
of  right  and  not  by  permission  held  not  against 
the  weight  of  the  evidence. 
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Appeal  from  Circuit  Court,  .Campbell 
County. 

Action  tsr  S.  F.  Sbaver  against  Eugene 
Daniel.  Judgment  for  plaintlfl,  and  defend- 
ant appeals.    Affirmed. 

C.  D.  Ihrlg,  of  Falmouth,  for  appellant. 
W.  M.  Rardin,  of  Butler,  for  appellee. 

SAMPSON,  J.  Claiming  a  prescrlpUve 
rlgbt  to  a  passway  over  tbe  lands  of  appel- 
lant, Eugene  Daniel,  S.  P.  Sharer  instituted 
this  action  for  a  mandatory  injunction 
against  Daniel  to  require  him  to  remove  an 
obstruction  which  he  placed  across  the  pass- 
way  in  question,  and  to  recover  |250  dam- 
ages. Daniel  owns  a  farm  lying  on  both 
sides  of  the  turnpike.  Adjoining  this  farm 
Sbaver  owns  two  adjoining  tracts,  which  to- 
gether contain  about  30  acres,  but  Shaver's 
tract  lies  away  from  any  road  or  passway  ex- 
cept the  one  in  controversy.  A  part  of  Dan- 
iel's land  lies  between  Shaver's  land  and  the 
pike.  All  this  land  was  formerly  owned  by 
Thomas  Daniel,  but  he  divided  it  and  sold  it 
ofT  in  small  tracts,  and,  after  passing  through 
different  hands,  Shaver  became  tbe  owner  of 
the  two  small  tracts  known  as  the  Ackerman 
land,  and  Eugene  Daniel,  a  grandson  of 
Thomas  Daniel,  owns  the  old  Daniel  home- 
stead, and  occupies  the  same  bouse  in  which 
bis  grandfather  lived. 

The  passway  In  question  is  about  264  feet 
long,  and  extends  from  Shaver'«  line  over  the 
land  of  Daniel  to  the  pike.  It  was  first  es- 
tablished about  1861  or  1862,  when  Ackerman 
purchased  the  lands  from  old  man  Thomas 
Daniel.  Gates  were  maintained  at  each  end 
of  the  passway ;  one  at  the  pike  and  one  at 
the  Ackerman  line.  There  was  no  fencing 
on  either  side  of  the  passway.  Aticerman 
lived  on  bis  land  from  1861  up  to  1900,  and 
at  all  times  traveled  and  used  the  passway 
in  question.  The  members  of  his  family,  his 
servants  and  employes  made  use  of  the  pass- 
way  at  all  times  at  wUl.  According  to  the 
testimony  of  Mrs.  Ackerman,  now  76  years  of 
age,  ber  husband,  who  is  now  dead,  made 
some  arrangement  with  old  man  Thomas 
Daniel  concerning  this  passway  at  the  time 
he  entered  on  and  took  possession  of  his 
bome  place,  or  soon  thereafter,  by  which  be 
bad  tbe  free  and  uninterrupted  use  thereof 
until  he  moved  away  in  1900,  a  period  of  more 
than  38  years.  True  there  is  some  Intimation 
that  many  years  before  Ackerman  left  his 
place  he  and  Daniel  had  some  controversy 
about  the  right  of  way,  and  Ackerman  paid 
Daniel  135  in  money,  but  whether  this  was 
paid  for  a  grant  of  a  right  of  way  or  In  some 
other  respect  Is  not  made  clear.  At  any  rate 
Ackerman  and  his  successors  in  title  have 
claimed  and  used  the  passway  ever  since, 
without  let  or  hindrance  from  Daniel.  After 
Ackerman  moved  away  his  tenants  used  the 
passway  as  a  matter  of  right,  and  after  tbe 


property  was  couveyed  eadi  sudeeeding  ven- 
dee of  Ackerman  claimed  and  used  tbe  right 
of  way  as  appurtenant  to  the  farm.  Each 
one  testifies  that  he  claimed  the  use  of  the 
passway  as  a  matter  of  ri^ht,  and  not  by  per- 
mission of  Daniel. 

[1]  On  tbe  other  hand,  Daniel  and  his  wit- 
nesses say  that  the  passway  was  closed  up 
from  1901  to  1902 ;  that  oo  one  Uved  in  the 
Ackerman  taoose^  and  no  one  traveled  over 
the  passway.  They  also  state  that  the  use  of 
the  passway  waa  interrupted  at  different 
times  while  Ackerman  Uved  there,  but  this 
evidence  is  all  very  indefinite,  vague,  and  un- 
certain. If,  aa  claimed  by  Shaver,  Ackerman 
held  and  used  the  passway  for  aa  much  as 
the  statutory  period  from  1861,  when  be  first 
entered.  Ills  right  to  the  passway  by  prescrip- 
tion was  fully  established,  and  was  not  lost 
by  any  attempted  interruption  by  old  man 
Thomas  Daniel,  or  any  of  bis  successors  in 
tltle^  by  dosing  the  passway  for  a  few  daya 
or  for  a  year  or  -so.  Onoe  a  passway  is  ac- 
quired by  prescriptioD  tbe  right  continues, 
though  not  used,  indefinitely,  and  the  pre- 
scriptive owner  does  not  lose  bis  right  to  the 
passway  unless  it  be  adversely  hAA  by  anoth- 
er for  the  period  prescribed  by  the  statute. 
Title  by  prescription  Is  am  strong  as  title  by 
grant  or  deed ;  and  It  is  not  lost  by  failure  to 
use  or  by  adverse  poHesslon  for  any  term 
less  than  the  statutory  period,  15  years.  In 
9  R.  O.  I«.  812,  it  is  said  tbat  an  easement 
may  be  abandoned  by  unequivocal  acts  show- 
ing a  clear  Intention  to  abandon  and  termi- 
nate the  right,  or  it  may  be  done  by  acts  In 
pais,  without  deed  or  other  writing.  The 
same  writer  says  it  la  a  well-established  rule 
that  if,  during  the  period  required  to  create 
a  prescriptive  right,  the  easement  Is  In  tbe 
open,  visible,  notorious,  and  hostile  possession 
of  the  owner  of  tbe  servient  tenanemt.  It  will 
be.  extlnguidied  even  when  resting  in  grant. 
Indeed,  In  some  courts  tbe  rule  is  that  an 
easement  acquired  by  grant  is  one  that  can 
be  lost  only  t^  sneb  advene  possession.  Con- 
formably to  the  rule  generally,  the  adverse 
poaseosion,  in  order  to  be  effective  must 
be  open,  unequivocal,  continued,  and  equiva- 
lent to  an  ouster  of  tbe  dominant  owner,  and 
Incompatible  with  the  possession  and  use  of 
the  easement  by  him.  The  todosure  of  the 
way  by  the  owner  of  the  servient  tenement 
does  not  constitute  an  adverse  possession  un- 
less It  is  Inconsistent  with  the  right  wlilcfa  la 
sought  to  be  extlngaiSbed.  In  general  the 
elements  essential  to  adverse  possession  suffi- 
cient to  extinguish  an  easement  are  very  sim- 
ilar to  those  involved  in  an  acquisition  of  an 
easement  by  prescription.  In  the  case  of 
Hook  V.  Joice,  94  Ky.  450,  22  &  W.  651.  15 
Ky.  Law  Rep.  337,  21  L,  R.  A.  96,  we  held 
that  an  easement  may  be  acquired  and  per- 
fected by  prescription  -so  as  to  pass  by  de- 
scoit  to  heirs  at  law,  and,  whether  acquired 
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by  deed  or  by  possession,  may  be  lost  by  en- 
try and  continuous  adverse  possession  lor 
the  statatory  period  of  16  years.  See,  also, 
14  Cyc.  1194.  The  same  mle  is  recognised 
and  reasserted  6n  the  case  of  Clay  t.  Ken- 
nedy, 72  8.  W.  815,  24  Ey.  Law  Bep. 
2034,  where  we  held  that  a  prescrlptlTe  right 
once  acquired  "can  only  be  defeated  by  such 
adverse  possession  as  would  defeat  a  tlf^t  of 
entry  on  real  estate." 

[2]  Xhe  rule  is  that  where  a  pasaway  has 
been  used  for  a  long  term  of  years  and  the 
statutory  period  baa  elapsed,  the  presnnH>tioD 
is  that  the  use  was  by  grant  and  as  a  mat- 
ter of  right,  and  hostile  to  the  owner  of  tbe 
servient  estate;  and,  if  the  owner  of  the 
servient  estate  asserts  that  the  use  was  by 
permission,  the  burden  is  upon  him  to  estab- 
lish this  fact.  In  the  case  of  I^yles  v.  Graves, 
147  Ky.  809,  146  S.  W.  703,  in  couaidering  a 
question  very  similar  to  tlie  one  here,  we 
said: 

"This  court  is  committed  to  the  doctrine  that, 
where  the  use  of  a  paasway  has  extended  over 
a  long  period  of  years,  very  slight  evidence 
will  be  sufficient  to  show  that  it  was  enjoyed 
nnder  a  claim  of  right;  and,  when  a  proprie- 
tor undertakes  to  close  a  paasway  the  burden 
is  on  him  to  show  that  Uie  use  wag  merely 
permissive,  and  to  explain  away  the  presump- 
tion that  its  uninterrupted  enjoyment  for  more 
than  15  years  was  not  exercised  under  a  claim 
of  right" 

To  the  same  effect  Is  Smltb  ▼•  Pennington, 
122  Ky.  355,  91  S.  W.  730,  28  Ky.  Law  Rep. 
1282,  18  L.  K.  A.  (N.  S.)  149;  Anderson  v. 
Southworth,  76  S.  W.  391,  25  Ky.  Law  Rep. 
776;  Rogers  v.  Flick,  144  Ky.  844,  139  S.  W. 
1098;  WUkins  v.  Barnes,  79  Ky.  223; 
CDanlel  v.  O'Daniel,  88  Ky.  185,  10  S.  W. 
638,  10  Ky.  Law  Rep.  760 ;  Bowen  v.  Cooper, 
66  S.  W.  601,  28  Ky.  Law  Rep.  2065;  Hamp- 
ton V.  Fuson,  165  Ky.  182,  176  S.  W.  972. 

[8, 4]  Applying  this  rule  to  the  facts  before 
ns,  Shaver  having  established  the  use  of  the 
passway  by  himself  and  his  predecessors  in 
title  for  64  years  before  the  commencement 
of  this  action,  the  burden  was  upon  Daniel, 
the  owner  of  the  servient  estate,  to  show  that 
the  nse  of  the  passway  was  by  permission, 
and  not  by  claim  of  right  on  the  part  of 
Ackerman  and  his  grantees.  While  there  is 
some  evidence  foi  Daniel  tending  to  show 
that  the  nse  was  permissive,  it  was  not  suffi- 
cient to  overcome  the  presumption  In  favor 
of  Shaver  and  his  predecessors  in  title  that 
the  use  was  as  matter  of  right.  Indeed,  we 
think  the  preponderance  of  the  evidence  up- 
on the  whole  case  is  to  the  effect  that  Acker- 
man  claimed  and  used  the  passway  as  a  right 
appurtenant  to  his  lands. 

[6]  The  mere  fact  that  there  was  another 
passway  from  the  pike  to  the  small  tract  of 
land  purchased  by  Ackerman  from  old  man 


Thomas  Danid,  after  the  eatabUdunent  and 

use  of  the  passway  in  controversy,  did  not 
mUltate  against  the  right  of  Ackerman  and 
his  successors  in  title  to  claim  and  nse  the 
passway  from  his  house  to  the  pike.  From 
the  evidence  in  this  case  we  learn  that  the 
house  and  passway  in  controversy  are  on  an 
elevation,  while  the  8ec(«d  passway  spoken 
of .  is  in  a  valley  or  at  the  foot  of  a  slope. 
This  second  passway  was  granted  by  Dani^ 
in  connection  with  a  second  purchase  of  land 
by  Ackerman,  and  long  after  Ackerman  be- 
gan claiming  and  using  the  passway  in  front 
of  bis  house. 

[8]  The  chancellor  having  found  the  fact 
that  the  use  of  the  passway  by  Shaver  and 
his  predecessors  in  title  was  as  a  matter  of 
right  and  not  by  permission,  and  upon  this 
finding,  adjudged  appellee  Shaver  entitled  to 
the  use  of  the  passway,  and  granted  a  per- 
petual injunction  restraining  Daniel  from 
obstructing  the  passway  and  awarded  Shaver 
nominal  damages,  we  would  not  be  Justified 
in  reversing  the  judgment,  unless  the  finding 
of  fact  by  tbe  chancellor  was  against  the 
weight  of  the  evidence,  which  does  not  ap- 
pear to  be  true  here.  Thomas  v.  Vallaudlng- 
ham,  181  Ky.  649,  205  S.  W.  686 ;  Matney  et 
aL  V.  Kdmonds,  179  Ky.  243,  200  S.  W.  865 ; 
B<md  V.  Bond's  Adm'r,  150  Ky.  389, 150  S.  W. 
363 ;  Wathen  et  aL  v.  Wathen,  149  Ky.  504, 
140  S.  W.  902;  Byassee  v.  Evans,  143  Ky. 
415,  136  S.  W.  857;  Kirkpatrick's  Ex'r  y. 
Rehkoph,  144  Ky.  134, 137  S.  W.  862. 

Judgment  affirmed. 


TBRHTJNE  v.  LOUISVILLE  *  N.   R.  CO. 


(Court  of  Appeals  of  Kentndcy. 
1919.) 


June  lOr 


1.  RA.ILBOADS  €=^485(7)— SirriNa  Fibes— In- 

STBUCTIONS. 

In  action  against  railroads  for  setting  fire  to 
pIaiuti£E's  house,  instructions  correctly  submit- 
ting phase  concerning  liability  for  failure  to 
equip  locomotives  with  proper  spark  arresters 
held  insufficient,  as  failing  to  predicate  liability 
of  roads  on  failure  to  keep  right  of  way  freo 
ttom  grass,  weeds,  etc.,  as  required  by  statutft. 

2.  Railboadb  «=»456— SETTma  Fibeb. 

A  railroad  is  liable  for  burninf  a  house  by 
fire  commnnicated  to  weeds,  liigh  grass,  etc., 
on  its  right  of  way  by  an  otherwise  harmless 
spark  emitted  by  a  locomotive  through  a  proper 
spark  arrester;  the  statute  requiring  that  rail- 
roads' rights  of  way  be  kept  free  from  com- 
bustible material. 

3.  Appkai.  and  Ebbob  €=»1001(1)— Revikw— 
Vebmct— Conclusiveness  of  Vebdict. 

The  verdict  of  a  jury  based  on  evidence  is 
conclusive  on  tbe  facts. 


^EaFor  other  cues  «M  same  to*le  tad  Kinr*ItBM3ni'la  an  Ker-'Nnmbcrea  DIsesI*  tat  ladsxu 
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Appeal  from  Olrcnlt  Court,  Shelby  County. 

Action  by  Carl  Xerhune  against  the  Louis- 
ville &  NasbTlUe  Railroad  Company  and  an- 
other. From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Ralph  Gilbert  and  Barrickman  &  Kalten- 
bacber,  all  of  Shelbyvllle,  for  appellant. 

WUUs,  Todd  &  Bond,  of  Shelbyvme,  for 
appellees. 


SAMPSON,  J.  Terhune's  house  was  de- 
stroyed by  fire  about  2  o'clock  on  the  night 
of  November  7,  1915,  and  this  action  was  In- 
stituted by  him  against  the  Louisville  & 
Nashville  Railroad  Company  and  the  Chesa- 
peake &  Ohio  Railroad  Company,  to  recover 
1500  for  the  destruction  of  the  building,  $640 
for  destruction  of  the  household  goods  and 
furniture  in  the  house,  and  $900  for  the  de- 
struction of  a  threshing  machine  and  other 
farming  implements  stored  in  the  building, 
upon  the  grounds  that  the  fire  was  started  by 
the  railroad  companies  In  one  of  three  ways: 
(1)  Operating  their  engines  without  equipping 
them  with  spark  arresters,  as  provided  by 
statute;  (2)  in  otherwise  negligently  operat- 
ing and  managing  their  engines;  (3)  negli- 
gently allowing  combustible  material  to  ac- 
cumulate and  be  upon  the  right  of  way.  The 
defendants  filed  separate  answers,  travers- 
ing the  allegations  of  the  petition.  A  trial 
before  a  Jury  resulted  in  a  verdict  in  favor 
of  the  defendants  railroad  companies,  and 
Terhune  prosecutes  this  appeal. 

He  filed  motion  and  grounds  for  a  new 
trial,  in  which  he  set  forth  the  following 
reasons  why  his  motion  and  grounds  should 
prevail :  (1)  Because  the  court  erred  in  giv- 
ing instructions  Nos.  1,  2,  and  3,  and  to  the 
giving  of  each  the  plaintiff  excepts  at  the 
time,  and  still  excepts.  (2)  Because  the  court 
erred  in  refusing  to  give  instructions  Nos.  4 
and  5  offered  by  plaintiff,  to  which  ruling  of 
the  court  plaintiff  objected  and  excepted. 
(3)  Because  the  verdict  is  not  sustained  by 
sufficient  evidence.  We  will  consider  these 
objections  in  the  order  named. 

[1,  2]  1.  Instruction  No.  1  directed  the  jury 
to  find  for  the  plaintiff,  Terhune,  if  his  house 
was  ignited  by  sparks  from  the  engines,  if 
the  said  engines  were  not  at  the  time  equip- 
ped "with  the  best  screens  or  spark  arrest- 
ers known  to  science,  in  practical  use,  for 
preventing  the  escape  of  sparks,"  and  same 
were  not  kept  in  perfect  order.  This  instruc- 
tion properly  presented  one  phase  of  the 
case,  as  we  understand  the  facts;  for,  tf  the 
appellant's  house  was  set  on  fire  by  sparks 
emitted  from  the  smokestack  of  an  engine  ot 
the  railroad  companies  which  was  not  prop- 
erly equipped  with  screens  or  spark  arrest- 
ers, such  as  prescribed  by  statute,  then  the 
company  was  liable  to  Terhune  for  the  loss 
of  his  property  by  fire.  But  this  instruc- 
tion did  not  cover  the  whole  law  of  the  caae^ 


according  to  plaintiff's  version  of  the  facts. 
Instruction  No.  2  covers  another  phase  of 
the  case.  It  directed  the  jury  in  substance  to 
return  a  verdict  for  plalnfiff,  Terhune,  al- 
though sufficient  spark  arresters  were  attach- 
ed and  properly  adjusted  to  the  engines.  If  the 
jury  believed  from  the  evidence  that  the 
agents  and  employes  of  the  railroad  compa- 
nies "so  negligently  operated  or  managed  snid 
engines  as  to  cause  sparks  to  be  emitted  from 
same,"  which  ignited  the  house  of  plaintiff. 
Instructions  Nos.  1  and  2,  oonsidered  together, 
failed  to  present  the  whole  law  ot  the  case 
applicable  to  the  facts,  .and  for  a  better  un< 
derstandlng  of  the  reasons  why  the  court 
should  have  given  an  additimial  Instructioa 
presenting  another  theory  of  plaintiff's  case 
we  will  briefly  state  the  facts : 

Terhune's  house  stood  within  about  40  to 
60  feet  of  the  railroad  track.  It  was  a  new 
house,  built  of  oak  lumber,  but  not  painted. 
The  railroad  tracks  ran  back  of  the  house, 
and  there  was  more  or  lees  combustible  mat- 
ter, according  to  the  evidence  for  plaintiff, 
allowed  to  accumulate  on  the  right  of  way 
just  back  of  the  premises  of  Terhune.  In  ad- 
dition to  this,  there  was  a  pile  of  slabs  or 
old  lumber  lying  near  the  right  of  way,  and 
between  it  and  the  house  of  Terhune.  There 
was  also  a  fence  between  the  right  of  way 
and  Terhune's  lot  The  weather  was  ex- 
tremely dry,  and  the  grass  and  vegetation 
was  seared  and  inflammable.  On  the  night 
of  the  fire  an  engine  and  train  drew  up 
alongside  of  Terhune's  property  and  was 
omitting  large  live  sparks  and  cinders  about 
25  minutes  before  1  o'clock.  The  fire  and 
tinder  on  the  right  of  way  next  to  the  Ter- 
hune house  burned  before  or  during  the  fire, 
and  it  is  argued  by  appellant  that  this  com- 
bustible material  first  took  fire  from  the 
sparks  from  the  engines  and  burned  over  on- 
to Terhune's  lot,  into  the  slab  pile  and  to  the 
house,  causing  its  ignition  and  destruction. 

There  is  a  sharp  conflict  in  the  evidence 
as  to  whether  the  whole  or  only  a  part  of  the 
surface  of  the  right  of  way  next  to  Terhuue 
was  burned  over,  and,  if  burned  over,  wheth- 
er before  the  fire  was  discovered  in  the  house 
or  afterwards,  and  as  a  result  of  the  heat 
and  fire  from  the  house.  The  grass  and  In- 
fiammable  material  on  the  right  of  way  was 
burned  away  in  part,  but  ^ust  how  much  we 
are  unable  to  tell,  because  there  is  no  map 
in  the  record  indicating  the  burned  area; 
but  the  coufiict  in  the  evidence  is  largely 
confined  to  the  time  that  this  material  was 
burned  from  the  right  of  way,  whether  be- 
fore the  fire  started  in  the  house  or  after- 
wards. The  appellant,  Terhune,  contends 
that  the  burning  of  the  grass  from  the  right 
of  way  ocurred  before  and  during  the  burn- 
ing of  the  bouse,  and  Chat  the  ignition  of 
the  grass  on  the  right  of  way  was  the  direct 
cause  of  the  destruction  of  his  property,  while 
the  railroad  companies  contend  that  the  fire 
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\rJtleh  dcfibroyed  the  house  originated  ina|Ld«s 
of  the  hoQse.  and  that  the  grass  was  not 
buxned  froio  the  right  of  way  until  after  the 
house  was  on  fire,  and  that  Oie  fire  from  the 
bouse  spread  to  the  grass  and  slah  pile. 

2.  As  there  Is  adiqitted  to  have  been  com- 
bustible material  on  the  right  of  way  o£  the 
railroad  company  adjacent  to  the  property 
destroyed,  and  aa  there  was  some  evidence- 
trading  to  show  that  the  Are  started  m  thiS' 
Inflammable  material,  and  later  reached  the 
house,  the  tcial  coart  should  have  snbmitted 
that  phase  of  the  case  to  the  Jury  by  proper 
Instructions,  as  It  was  sufficiently  alleged  in 
the  petition.  As  said  In  the  case  of  Ohio  & 
Kentucky  Bailroad  Co.  v.  Whltt,  180  Ky.  421, 
202  S.  W.  900: 

"In  allowing  filth  to  accumulate  upon  the 
right  of  way,  the  railroad  company  was  negli- 
gent ;  it  violated  the  statute,  and  whQe  it  would 
not  oidinarily  be  liable  for  damage  resulting 
from  sparks  emitted  from  its  engine,  properly 
equipped  with  spark  arresters,  and  operated  with 
reasonable  care,  it  is  liable  for  resulting  dam- 
age to  adjacent  property  arising  from  an  other- 
wise harmless  spark  emitted  from  its  smokestadt 
through  a  properly  adjusted  and  sufficient  spark 
arrester  from  a  train '  under  proper  control,  if 
the  spark  fell  upon  inflammaUe  filA  and  com- 
bustible matter  negligently  allowed  to  accumu- 
late and  be  upon  Its  right  of  way." 

Although  the  jury  may  have  believed  from 
ttie  evidence  that  the  spark  anreeters  were  in 
all  respects  sufficient. and  were  properly  ad- 
justed on  the  amokectach  of  the  engine,  and 
that  the  train  was  otherwise  operated  with 
reasonable  care,  7et  if  .^e  right  of  way  "was 
not  clear  and  free  from  weeds,  high  .grass, 
and  decayed  timber,  which,  from  their  na- 
tiu-e  and  condition,  are  combustible  materi- 
al, liable  to  take  and  communicate  fire  from 
passing  trains  to  abutting  or  adjacent  prop- 
erty," and  an  otherwise  harmless  spark  from 
the  engine  fell  upon  such  combustible  mat- 
ter, ignited  it,  and  caused  the  conflagration, 
the  raUroad  companies  were  responsible  to 
Terhune  for  the  loss  of  his  house  and  per- 
sonal property.  This  theory  of  the  case, 
however,  was  hot  presented  by  the  court  to 
the  jury  in  any  of  fbe  instructions  given,  but 
it  was  contained  in  instruction  No.  4,  offer- 
ed by  appellant  and  rejected  by'  the  court; 
and'  this  instruction,  or  one  more  concisely 
drafted,  presenting  this  theory  of  the  case, 
eniouM  have  been  given.    ,    "  ,    . 

There  is  some  objection  to  Instruction  No. 
3,  the  measure  of  damages;  but  we  are  of 
opinion  that  this  Instruction  fairly  presents 
the  measure  of  compeilsatlon  to  which  'i'er- 
bune  was  entitled,  if  any. 

,£3]  3.  The  objection  that  the  verdict  Is  not 
sustained  by  the  evidence  could  not  avail; 
byt,  inasmuch  as  the  case  was  not  submitted 
to  the  jury  by  proper '.instructions,  a  new 
trial  must  be  had.    We  are  strongly  inclined 
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b»  the  opinion  that  (be  weight  ot  file  evi- 
dence supports  the  verdict  However  thia 
may  be^  upon  another  trial,  when  the  facts 
are  properly  submitted  to  the  Jury,  It  will 
weigh  the  evidence,  and  its  verdict  wiU  be 
cont^slve  on  tiie  facta.  Upoa  a  retrial  of 
the  case  the  court  wUl  instmot  the  Jory  aa 
indicated  herein. 
Judgment  reversed. 


KXOTZ  V.  COOK  et  aL 

(Conrt  of  Appeals  of  Kentucky.    Jane  18, 
1»1».) 

1.  Cbiminat  Law  <&=>112(9)  —  Ventji  —  Rjt- 
GBiviiTo  SioutN  Ooone. 

Beceiving  stolen  goods  is  a  distinct  offense 
from  larceny  of  the  same  goods,  and  the  cir- 
cuit court  of  the  county  where  the  goods  are 
received  has  jurisdiction  to  try  the  offense; 
the  receiving  of  the  goods  constituting  the 
crime. 

2.  BEcnviRa  Stozjbn  Ooodb  «sS— Oiar  or 
Offense— Knowledgb. 

Receiving  stolen  property  knowing  it  to  iM 
stolen  is  itself  a  complete  offense;  the  gist  of 
the  offense  consisting  of  the  guilty  knowledge 
of  the  property  having  been  stolen. 

3.  ABBEsrr  ^=370  —  Nxgsssity  fob  Takuiq 
PaisoNKR  Befobe  Maoistrate. 

One  arrested  without  a  warrant  by  an  of- 
ficer who  received  a  telegram  from  another 
state,  having  consented  to  accompany  the  of- 
ficer of  the  other  state,  cannot  complain  that 
the  officer  who  arrested  her  did  not  take  her 
before  a  magistrate  as  provided  in  Cr.  Code 
Prac.  I  46. 

4.  False  Lupbisonment  c=!>39— Abbest  With- 
out Wabeant— Reasonable  Cause — Ques- 
tiow  fob  juby. 

Whether  defendant,  in  action  for  false  im- 
prisonment, who  arrested  plaintiff  without  a 
warrant  on  receiving  a  teleRram  from  another 
state  charging  plaint  with  the  crime  of  re- 
ceiving stolen  goods,  had  reasonable  grounds 
to  believe  the  plaintiff  had  committed  a  felony, 
held  a  question  for  the  jury. 

5.  Abkest  «=»e3(4)— Neoessett  fob  Wabbant. 

In  view  of  Cr.  Code  Prac.  %  36,  peace  of- 
ficers nitay  arrest  any  person  who  they  upon 
reasonable  groand  brieve  Ims  committed  a 
felony,  although  it  afterwards  appears  that 
no  felony  was  actually  perpetrated. 

Appeal  from  Circuit  Court,  Campbell 
County.  •     ,  •: 

Action  by  Hesper  Klotz  agaluftt  IiOoKr  Gottk' 
and  the  Fidelity  &  B^wslt  Company '  of 
Maryland.  Jtidgmeiit  for  defendants,  and 
plaintiff  appeals.    AfBrmed. 

iHorace  W.  Root,  of  ^Newport,'. and  B.  F, 
Qrazianl,  of  Covington,  for  appellant 
L.  J.  Crav*ford,  of  Newport,  for  appellees. 
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QTJIN,  7.  Obas.  MOMabon,  an  employ^  of 
a  department  store  in  Toledo,  Ohio,  stole  mr- 
eral  thousand  dollars  worth  of  merchandise 
from  bis  employer,  part  of  which,  consisting 
of  TarioQs  articles  of  personal  apparel,  he 
sent  to  the  appellant  In  Eentncky.  The  Item- 
ized list  of  these  covers  two  typewritten  pag- 
BR.  Having  discovered  some  of  the  articles 
stolen  by  McMahon  had  been  sent  to  appel- 
lant, the  chief  of  police  of  Toledo  sent  the 
following  telegram  to  the  chief  of  police  at 
Bellevue,  Ky.: 

"We  hold  warrant  for  Mrs.  Hesper  Elotz  on 
charge  of  receiving  stplen  goods;  arrest  and 
wire:  hold  all  goods  in  house;  if  arrested,  oifi- 
cer  will  arrive  with  search  warrant." 

Appellant  having  moved  to  Ft.  Thomas, 
this  tel^ram  was  sent  to  the  appellee,  who 
was  marshal  of  the  latter  town.  After  first 
advising  with  the  city  attorney,  appellee 
went  to  appellant's  residence,  explained  the 
purpose  of  his  call,  and  told  her  the  sub- 
stance of  the  telegram.  He  then  took  her 
in  his  machine  to  his  residence  over  the  JaU, 
introduced  her  to  bis  family,  and  at  appel- 
lant's request  got  In  telephonic  communica- 
tion with  her  father,  a  railroad  detective  at 
Toledo.  Having  been  advised  of  McMnhon's 
arrest,  appellant  agreed  to  go  to  Toledo  the 
next  day.  She  roomed  with  appellee's  daugh- 
ter that  night,  had  breakfast  with  the  family 
next  morning,  and  upon  the  arrival  of  an 
officer  from  Toledo  appellant,  appellee,  and 
said  officer  went  to  appellant's  residence, 
where  she  showed  them  the  various  articles 
she  bad  received  from  McMohon,  giving  them 
the  address  of  a  dressmaker  who  was  mak- 
ing some  dresses  for  her  ont  of  the  sUk 
goods  she  had  received,  and  at  her  suggestion 
these  goods  were  shipped  in  her  trunk  to 
Toledo.  She  went  writh  the  Ohio  officer  that 
night  to  Cincinnati,  and,  transportation  hav- 
ing been  furnished  her,  she  proceeded  to  To- 
ledo, conferred  with  the  prosecuting  attor- 
ney, and  testified  before  the  grand  Jury,  and 
<H1  her  testimony  McMahon  was  indicted  on 
several  connts. 

After  spending  several  days  with  her  father 
in  Toledo  she  returned  to  Kentucky  and  in- 
stituted this  suit  against  appellee  for  dam- 
ages because  of  her  alleged  false  arrest  and 
imprisonment  From  a  Judgment  adverse  to 
her  contention  she  has  appealed. 

The  refusal  to  give  tendered  instructions 
and  fbe  admission  of  Irrelevant  and  incompe- 
tent evidence  are  the  grounds  relied  upon 
for  a  reversal. 

[1]  It  is  appellant's  theory  there  should 
liave  been  a  directed  verdict  in  her  behalf. 
It  is  claimed  the  offense  was  OHnmitted  In 
Ohio,  and  not  in  Kentucky,  and.  furthermore, 
that  the  arrest  having  been  made  without  a 
warrant,  it  was  appellee's  duty,  under  sec- 
tion 46  of  the  Criminal  Code,  to  forthwith 
carry  appellant  before  the  moat  ccmvenlient 


maglatnit«  In  the  county  for  Gxamlnatlcn. 
We  have  written  a  number  of  times  that, 
Ti^ere  property  Is  stolen  In  one  state  and 
carried  by  the  thief  into  another  state,  it  Is 
a  fresh  asportation  In  the  state  te  whicb  it 
has  been  carried,  and  fbe  offender  may  be 
indicted  and  punished  there.  1  Bishop's 
Crim.  Law,  ||  140, 141 ;  Ferrfll  et  aL  v.  Com- 
monwetdth,  1  Dnv.  104;  Tvamwlll  v.  Com- 
monwealth, 148  Ky.  624,>  147  8.  W.  38,  42  L. 
R.  A.  (N.  8.)  207.  In  the  latter  case  it  was 
held  that,  where  a  horse  stolen  In  Tennessee 
was  brought  to  Hopklnsville,  in  this  state, 
there  was  a  fresh  aq)ortation  for  which  the 
deflendant  ceald  be  indicted  and  punished  In 
Kentwdcy.  To  the  same  effect  is  Hobbs  v. 
Commonwealth,  166  Ky.  847,  162  &  W.  104. 
See  16  C.  J.  Criminal  Law,  H  211,  214,  and 
186. 

[2]  Heceiving  stolen  goods  is  a  distinct  of- 
fense from  larceny  of  tbe  same  goods,  and 
the  drcnit  court  of  the  county  where  the 
goods  are  received  has  Jurisdiction  to  try  the 
offense.  The  receiving  of  the  goods  consti- 
tutes the  crime.  Rose's  Ky.  Crim.  Law  & 
Procedure,  |!  441. 

[3]  Receiving  stolen  property,  knowing  it 
to  be  stolen,  is  itself  a  complete  offense.  The 
gist  of  tbe  offoise  consists  of  the  goUty 
knowledge  of  the  property  havlag  beoi  stol- 
en.   Allison  V.  Commonwealth,  83  Ky.  2B4. 

£4]  Appellant  having  consented  to  accom- 
pany the  Ohio  <^cer  to  Toledo,  appellee  was 
r^Ueved  oi  tbe  neeessity  of  taking  hw  before 
a  magistrate  as  provided  Insectlon  46  of  the 
Crim.  Code. 

The  offense  of  receiving  stolen  goods  hav- 
ing been  committed  in  K^tncky,  and  appel- 
lant having  waived  the  reqniremoits  of  sec- 
tion 46,  supra,  tbe  lower  court  did  not  err  in 
refusing  to  give  the  tendered  instructions. 

[t]  Section  36  of  the  Criminal  Code  pro- 
vides that  a  peace  officer  may  make  an  arrest 
without  a  warrant  wheii  a  public  offense  is 
committed  in  his  presence,  or  when  he  ba.s 
reasonable  grounds  for  believing  that  the 
person  arrested  has  committed  a  felony. 

The  appellee  did  not  have  a  warrant  for 
appellant's  arrest  His  authority  was  the 
telegram  hereinabove  referred  to,  and  the 
question  whether  this  famished  him  reason- 
able grounds  to  believe  the  appellant  had 
committed  a  felony  Was  a  question  for  the 
Jury.  It  was  properly  submitted  to  the  Jury, 
and  by  their  verdict  they  found  for  appellee. 
See  Miles  et  al.  v.  Brown  et  aL,  143  Ky.  637, 
136  S.  W.  1001. 

Peace  officers  may  arrest  any  person 
whom  they,  upon  reasonable  grounds,  believe 
has  committed  a  felony,  although  It  after- 
wards appears  that  no  felony  was  actually 
perpetrated.  It  is  authorized  by  the  section 
of  the  Code  above  referred  to.  It  is  so  stat- 
ed in  the  text-books  and  upheld  in  many  de- 
cisions of  this  and  other  courts.  2  R.  C.  L. 
447 ;  6  a.  J.  386.    Se«  note  to  Iiegei  v.  War- 
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tea,  a  Ii.  R.  WL  p.  203 ;   Orau  t.  FArge,  188 
Ey.  521,  209  S.  W.  368. 
Tbe  court  Instructed  tbe  jury  as  fdllows: 

"(1)  If  yon  shall  believe  from  tbe  evidence 
in  this  case  that  at  tbe  time  complained  of  by 
plaintiff  the  defendant  Cook  wrongfully  or  wlth- 
OBt  havinK  sny  reatonable  grounds  to  believe 
plaintiff  had  committed  a  felony,  to  wit,  i«- 
'  cei'ving  stolen  goods,  committed  in  Kentucky 
arrested  plaintiff  and  kept  her  in  his  custody 
and  deprived  her  of  her  liberty  for  any  time, 
then  the  law  is  for  tbe  plaintiff,  and  yon  will 
find  for  her  such  sum  in  damages  as  you  may 
believe  from  the  evidence  will  fairly  compen- 
sate her  for  being  deprived  of  her  liberty,  or 
for  any  physical  and  mental  suffering  or  for 
aU  of  them,  which  yon  may  believe  from  the 
evidoice  was  the  direct  or  yronmate  resolt  of 
said  deprivation  of  liberty,  not  oxeeeding  $10,- 
000,  tbe  amount  claimed.  Bat.  nnless  you  shall 
so  believe  from  the  evidence,  you  will  find  for 
defendants." 

This  is  a  correct  statement  of  tbe  law. 
A  more  favorable  Instruction  appellant  could 
not  have  asked,  and,  the  Jury  having  return- 
ed a  verdict  In  flavor  of  appellee,  we  find  no 
reason  to  set  aside  a  Judgtnent  entered  pur- 
floant  thereto. 

It  is  urged  the  court  erred  In  the  admis- 
sion of  incomiietent  and  Irrelevant  evidence; 
this  point  is  not  well  taken;  the  court  hav- 
ing properly  ruled  In  this  respect 

For  the  reasons  j^ven,  the  jodgment  Is 
affl  ruled. 


LOTJISVILLB  &  N.  R.  CO.  v,  STAEBLER 
et  al. 


(Court  of  Appeals  of  Kentucky. 
1919.) 


June  18, 


Appeal  from  Olrcnlt  Oonrt,  Henry  County. 

Action  by  Alex  Staebler  and  another 
against  the  Louisville  &  Nashville  Ballroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Reversed,  with  directions. 

W.  B.  Moody,  of  New  Caetle,  and  Benjamin 
D.  Warfleld,  of  Louisville,  for  appellant. 

J.  M.  Chilton  and  Edwards,  Ogden  &  Peak, 
all  of  Louisville,  for  appellees. 

QUIN,  J.  This  Is  a  companion  case  to 
that  of  Louisville  St  Nashville  Railroad  Co.  v. 
Oscar  Scotfs  Administrator,  184  Ky.  810, 
211  8.  W.  747. 

At  tbe  time  ct  bis  death,  December  S,  1916, 


Oscar  Scott  was  riding  In  an  automobile 
truck  owned  by  the  appellees  in  this  case. 
Tbe  truck,  while  being  driven  by  Chas,  Stae- 
bler, a  son  of  appellees,  was  struck  by  an 
east-bound  passenger  train  of  tbe  appellant 
In  the  town  of  Campbellsbutg. 

Appellees  and  the  administrator  of  Oscar 
Scott  filed  suits  against  the  appellant  In  the 
Henry  circuit  court,  and  from  Judgments  In 
favor  of  both  plaintiffs  the  railroad  compa- 
ny api)ealed. 

In  the  opinion  In  the  Scott  Case,  supra, 
both  the  law  and  facts  are  elaborately  treat- 
ed. During  the  trials  objections  were  Inter- 
posed by  appellant's  counsel  to  questions 
propotnded  to  certain  witnesses  as  to  the 
speed  of  the  train.  For  example.  In  the  Scott 
Case  the  question  was  asked  one  of  the  en- 
gineers: 

"Mr.  Swift,  at  what  speed  would  yon  have  to 
operate  your  train,  this  train,  at  this  crossing 
so  as  to  give  persons  an  opportunity  going 
over  the  crossing  and  get  off  of  the  crossing 
OS  out  of  the  way,  before  your  train  struck 
him?" 

OommentlDg  on  this  line  of  InterrogatUni, 
ttala  court  aidd: 

'^here  can  be  no  doubt  but  that  these  ques- 
tions and  answers  were  highly  prejudicial. 
We  have  heretofore  is  this  opinion  attempted 
to  define  the  purpose  of  the  limitations  upon 
the  speed  of  a  train  at  this  character  of  cross- 
ing. The  requirement  as  to  the  speed  of  a  train 
at  such  crossings  does  not  go  to  tbe  extent  of 
jhlaviiig  the  train  under  such  control  'as  that  per- 
sons could  get  out  of  the  truck,  get  off  of  the 
track,  after  it  came  into  view.'  To  so  bold 
would  place  an  unreasonable  restraint  upon  the 
speed  of  trains,  and  would  make  railroad  com- 
panies guarantors  and  insurers  of  th'e  safety  of 
everybody  who  used  a  grade  crossing.  This 
would  not  only  exact  too  stringent  regulations 
of  the  operation  of  trains,  but  it  would  destroy 
rapid  transit,  which  tbe  necessities  of  com- 
merce and  travel  demand  of  railroad  compa- 
nies." 

Practically  the  same  questions  were  asked 
the  witnesses  In  the  Instant  case.  The  causes 
of  action  grew  out  of  the  same  accident  The 
evidence  In  this  case  Is  substantially  that 
given  In  the  Scott  Case;  tire  witnesses  tes- 
tifying here  having  testified  in  that  case. 

For  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  In  tbls  case  Is  reversed, 
and  upon  a  retrial  the  lower  onurt  will  be 
guided  by  that  opinion. 

SAMPSON,  J.,  dissenting. 
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TUTT  V.  SMITH. 

(Court   of   Appeals    of    Kentucky.      June   13, 
1019.) 

1.  Apfeai.  and  Ekbob  «=s>1009(3)— Findings 

UPON  CONFLIOTING  TeBTIMONT  —  RbTIEW  — 

Doubt  as  to  Cobbectness  or  JTudoiosnt. 
The  finding  of  the  chancellor  upon  conflict- 
ing evidence  will  not  be  disturbed,  where  upon 
consideration  of  the  whole  case  the  mind  is  left 
in  doubt  as  to  the  correctness  of  the  judgment, 
and  the  court  is  not  convinced  that  the  chancel- 
lor has  erred  to  the  prejudice  of  appellant's  sub- 
stantial rights. 

2.  Abbitbai'ion  and  Awabd  <S=>35— Absenob 
or  Abbitbatob— Effect  upon  Awabd. 

Award  wajs  not  invalidated  by  the  fact  that 
one  of  the  arbitrators  was  not  present  all  the 
time,  but  spent  three  hours  elsewhere,  where, 
upon  returning,  his  colleagues  explained  to  him 
what  bad  been  dose  in  his  absence,  and  he 
went  over  tibeir  work  and  approved  it. 

Appeal  from  Circuit  Court,  Wolfe  Goonty. 

Suit  by  W.  C.  Smith,  administrator  of  the 
estate  of  S.  M.  Tntt,  deceased,  against  Laura 
Tutt,  to  enforce  an  award  made  under  an 
arbitration  agreement,  and  for  an  attach- 
ment The  court  sustained  exception  to  so 
much  of  the  award  as  adjudged  title  in  a 
14-acre  tract  to  the  Tutt  estate,  and  in  all 
other  respects  the  award  was  upheld,  and 
defendant  appeals.    Affirmed. 

O.  C.  Center,  of  StlU  Water,  W.  L.  Kasb, 
of  Jackson,  and  Hazelrigg  &  Hazelrlgg,  of 
Frankfort,  for  appellant. 

A.  D.  Lykins  and  G.  B.  Stamper,  both  of 
Campton,.  S.  Monroe  Nlckell,  of  Lexington, 
and  G.  Allen,  of  Winchester,  for  appellee. 

QUIN,  J,  Appelant  Is  the  v?ldow  of  S. 
M.  Tutt,  who  died  intestate  in  October,  1913. 
As  the  result  of  two  previous  marriages  he 
had  eight  children ;  an  only  child  of  the  third 
marriage  died  in  Infancy. 

Being  unable  to  agree  on  the  appointment 
of  an  administrator,  after  much  delay,  ap- 
pellee was  finally  selected,  and,  having  quali- 
fied, entered  upon  the  discharge  of  his  du- 
ties. J.  H.  Stamper,  a  son-in-law  of  dece- 
dent, appears  to  have  taken  an  active  part 
in  the  affairs  of  the  estate.  With  the  excep- 
tion of  the  shares  of  the  children  of  a  de- 
ceased daughter  he  purchased  the  interests 
of  the  several  children ;  he  also  purchased 
appellant's  dower  In  all  the  lands  owned  by 
her  husband. 

Appellant  was  a  good  business  woman,  and 
for  a  number  of  years  had  active  charge  of 
the  farm  on  which  they  resided.  She  seems 
at  times  to  have  done  everything  necessary 
on  the  place,  from  looking  after  her  step- 
children to  building  fences  and  hoeing  corn. 
She  kept  a  separate  account  of  her  steward- 


ship. By  gift  and  purdiase  she'  daimed 
much  of  the  live  stock  and  their  progeny, 
and  to  the  question  of  the  ownership  of 
these,  counsel  have  devoted  many  pages  of 
testimony.  The  record  is  replete  with  charg- 
es and  countercharges,  criminations  and  re- 
criminations. It  is  claimed  that  fictitioos 
receipts  and  credits  were  filed;  erroneous 
charges  made;  witnesses  intimidated;  arti- 
cles hidden  from  the  appraisers;  certain 
personalty  unaccounted  for;  the  minutes  of 
arbitrators  lent  one  of  the  parties  never  re- 
turned. These  are  some  of  the  accusations 
to  be  found  in  the  record. 

Through  the  influence  of  Stamper,  appel- 
lant's appointment  as  administratrix  -was  en- 
joined. She  sued  Stamper  in  the  quarterly 
court  on  a  board  bill.  She  brought  two  suits 
against  appellee:  One  to  prevent  him  from 
selling  some  bacon,  lard,  lumber,  live  stock, 
etc.,  which  she  claimed  as  her  own ;  the  oth- 
er was  a  settlement  suit  in  which  she  sought 
judgment  for  ¥1,635,  due  her  from  the  estate 
on  account,  also  $349.50,  balance  due  her  as 
exemption  under  the  statute.  Later  appellee 
brought  suit  against  appellant  for  $1,900,  due 
on  account  and  for  a  settlement  of  the  estate. 
Thus  it  will  be  seen  that  the  interested  par- 
ties are  rather  litigious. 

While  all  four  of  these  cases  were  pend- 
ing the  parties,  appellant,  appellee,  and 
Stamper,  agreed  to  arbitrate  their  differenc- 
es. Two  of  the  arbitrators  were  selected  by 
appellant,  the  third  by  appellee  and  Stamper. 
The  arbitrators  were  in  session  six  days, 
and,  after  hearing  the  evidence  and  the  ar- 
guments of  counsel,  they  brought  in  their 
award,  in  which,  as  between  the  parties  the 
several  suits  were  ordered  dismissed;  an 
adjustment  of  costs  was  made ;  appellant 
was  given  the  food  stufTs  and  live  stock  men- 
tioned in  her  first  suit;  the  ownership  of  a 
tract  of  about  14  acres  was  adjudged  to  the 
estate  of  decedent;  appellant  was  held  to 
be  In  possession  of  certain  personal  property 
that  had  not  been  appraised,  and  on  a  set- 
tlement of  her  account  with  the  estate  it 
was  found  she  bad  received  $220.11  over 
and  above  the  amount  she  bad  expended, 
and  this  sum  she  was  ordered  to  pay  to  the 
estate,  appellant  and  Stamper  to  pay  the 
costs  of  the  arbitration. 

May  10,  1015,  appellee  filed  another  suit 
against  appellant,  in  which  the  agreement 
to  arbitrate  Is  set  out,  together  with  the 
award,  and  It  Is  alleged  that  appellant 
reftiscd  to  comply  with  its  terms,  and  an  at- 
tachment was  asked  against  appellant's 
property. 

Thereafter  appellant  filed  11  exceptions  to 
the  award.  Various  pleadings  were  filed  in 
the  several  actions.  Prior  to  the  arbitration 
agreement  the  consolidated  cases  on  appel- 
lant's motion  were  referred  to  a  master  to 
hear  proof  and  make  due  report  to  the  court 
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In  tlw  meantime  tbe  papers  In  tlm  case  dls- 
api>eared,  and  a  special  commlasioner  Iiad 
to  be  appointed  to  supply  tbem. 

It  does  not  appear  what  became  of  the  re- 
Iiort  of  tbe  master  If  any  was  filed.  On  final 
submission  tbe  court  sustained  exceptions 
to  so  mucb  of  tbe  award  as  adjudged  title 
in  tbe  14-acre  tract  to  tbe  Tutt  estate;  in 
all  otber  respects  tbe  award  was  apbeld. 
And  it  is  to  reverse  this  Judgment  tbat  this 
appeal  has  been  taken. 

[1]  As  will  readUy  be  seen,  the  real  issue 
here  is  one  of  fact,  the  evidence  Is  conflict- 
ing, and  unless  this  court  is  convinced  tbat 
the  chancellor  has  erred  to  the  prejudice  of 
tbe  substantial  rights  of  appellant,  an  af- 
flrmanoe  must  be  had.  Tbe  finding  of  the 
chancellor  will  not  be  disturbed  where,  upon 
a  consideration  of  the  whole  case,  the  mind 
Is  left  in  doubt  as  to  tbe  correctness  of  the 
Judgment.  Herzog  et  al.  v.  Glpson  et  aL, 
170  Ky.  326,  185  S.  W.  1119;  Bacon  v.  Dab- 
ney,  183  Ky.  198,  208  S.  W.  807.  Thus  con- 
sidered, the  record  in  this  case  is  not  such 
as  to  authorize  na  to  direct  a  reversal.  The 
arbitrators,  two  of  whom  were  appellant's 
selection,  returned  a  unanimous  award,  and 
this  was  aflBrmed  by  the  chancellor,  except 
as  to  the  title  to  a  small  tract  of  land. 
Many  of  the  witnesses  were  related  to  both 
parties,  the  merits  and  demerits  of  the  par- 
ties and  their  proof  are  about  equal. 

The  chancellor  and  the  arbitrators  doubt- 
less were  personally  acquainted  with  most 
of  those  wbo  testified,  and  when  we  consid- 
er this  fact  and  the  nature  of  the  case  and 
tbe  evidence  we  cannot  say  they  were  not 
Justified  in  reaching  the  conclusions  they 
did. 

[2]  It  is  claimed:  (1)  Two  of  the  arbitra- 
tors were  prejudiced  against  appellant  be- 
cause they. awarded  the  tract  o*f  land  to  the 
Tutt  estate.  (2)  One  had  a  grievance  because 
appellant  refused  to  Join  her  husband  in  the 
execution  of  a  note  to  him.  This  was  a 
considerable  time  prior  to  tbe  arbitration. 
(3)  Another  of  the  arbitrators  was  a  candi- 
date for  circuit  clerk,  and  though  Stamper 
pretended  to  be  for  his  opponent,  he  became 
an  ardent  supporter  of  said  arbitrator  after 
the  award.  The  proof  is  that  Stauii)er  re- 
sided in  another  county  and  had  no  vote  In 
the  election  for  tbat  office.  (4)  Tbat  one  of 
the  arbitrators  was  not  present  aU  the  time. 
This  is  true.  He  was  the  county  school  su- 
perintendent, and  one  day  was  comi)elled  to 
spend,  about  three  hours  with  his  board,  but 
when' he  returned  his  colleagues  explained 
to  htm  what  had  been  done  in  bis  absence, 
he  went  over  their  work  and  approved  It. 

The  award  and  Judgment  are  said  to'  be 
erroneous  because  appellant  was  not  allow- 
ed the  balance  of  her  statutory  exemption, 
and  for  the  further  reason  that  the  account 
as  stated  by  her  was  not  accepted  as  correct 


But  In  each  of  these  respects  there  Is  a  con- 
fiict  in  the  evidence,  and  full  consideration 
and  credit  have  been  given  to  all  her  daims, 
and  we  are  not  persuaded  appellant  has  not 
received  every  cent  to  which  she  is  entitled. 
More  weight  would  be  attached  to  the  charge 
of  fraud,  passion,  pr^udioe  and  partiality  on 
tbe  part  of  two  of  the  arbitrators  were  it 
not  for  the  testimony  of  the  ttiird,  who  was 
one  of  those  selected  by  appellant,  introduc- 
ed as  her  witness,  and  he  testifies  that  the 
award  was  his  verdict,  and  he  saw  no  evi- 
dence of  nnfidraess  on  the  part  of  the  other 
two.  He  acted  as  secretary,  heard  all  the 
testimony,  kept  tbe  minutes.  The  latter  he 
lent  to  appellant  at. her  urgent  request,  and 
though  he  requested  her  to  return  the  min- 
utes, so  borrowed,  she  has  never  done  so. 

We  deem  farther  comment  unnecessary, 
bdUtg  satisfied  the  Judgment  of  the  lower 
court,  measured  by  tbe  rule  stated,  should  be 
affirmed;    and  It  Is  accordingly  so  ordered. 


STANDIFEB  et  al.  t.  COMBS  et  al. 
(Court  of  Appeals  of  Kentucky.    Jane  13, 1919.) 

1.  F&A.U08,   Statute  or  4s»70— Asbkbiixri 

AS  TO  BoUnOABT. 

Ad  agreement  upon  a  division  line  which 
was  in  effect  the  mere  exchange  of  lands  owned 
by  the  different  parties  was  in  contravention  of 
tbe  statute  of  frauds;  there  being  no  uncer- 
tainty as  to  where  the  true  boundary  line  ran 
nor  any  bona  fide  dispute  as  to  its  location. 

2.  AovsBSE  Possession  ^:b23— Suttioiehot 
OF  Possession. 

Occasional  cutting  of  timber  on  land  did 
not  show  sufScient  possession  to  give  title  by 
adverse  possession. 

Appeal  from  Clrcnlt  Court,  Perry  County. 

Action  by  Leslie  Standifer  against  Wood- 
son Combs  and  others.  On  plaintiff's  death 
before  trial,  tbe  action  was  revived  in  tbe 
name  of  his  representatives,  Cllzabeth 
Standifer  and  others.  From  a  Judgment  dis- 
missing the  petition,  plaintiffs  appeaL  Af- 
firmed. 

Charlie  Wooton,  of  Hazard,  and  H.  C. 
Elversole,  of  Annville,  for  appellants. 

P.  T.  Wheeler  and  Miller,  Wheeler  ft  Craft, 
all  of  Hazard,  for  appellees. ' 


CLARKE,  J.  [1]  Leslie  Standifer  filed 
this  action  in  equity  to  quiet  his  title  to 
150  acres  of  land  lying  on  First  creek  In 
Perry  county,  B^.,  alleging  both  title  to  and 
possession  of  same  as  was  necessary  he  should 
do  to  maintain  the  action.  Section  11,  Ken- 
tucky Statutes.  After  the  case  had  been 
prepared  for  trial,  but  before  submission,  he 
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died  Inteistate,  and  tbe  action  was  rerlred 
in  tbe  names  of  his  real  representatives;  who 
pxosecnte  tbis  appeal  from  a  Judgment  dis- 
missing the  petition. 

Tbe  answer  of  tbe  defendants,  In  addition 
to  denying  botb  title  and  possession  In  plain- 
tiff, alleged  title  and  possession  la  tbem- 
selves  under  and  by  virtue  of  a  deed  dated 
August  14,  1917,  from  Elhanon  Oombs,  tbelr 
fatber,  to  whom  the  land  was  granted  by  tbe 
commonwealth  by  patent  dated  January  11, 
186a 

By  reply  plaintiff  admitted  Elhanon  Gonbs 
under  his  patent  bad  title  to  the  land  until 
May  1,  1894,  but  alleged  that  on  that  date 
be  and  Elhanon  Combs  agreed  and  in  con- 
sideration of  exchange  of  lands  and  oth«* 
valuable  considerations  paid  by  platntifC  to 
said  ElhanoD  Combs,  they  made  a  conditlou- 
al  line  between  their  lands,  in  which  It  was 
agreed  that  Elhanon  Combs  took  ail  tiie 
land  Leslie  Standlfer  owned  above  and  nortfi 
of  "a  certain  described  Une,"  and  tbis  plain- 
tiff took  tbe  tract  of  land  described  herein 
and  some  other  lands  owned  by  Elhanon 
Combs;  that  the  division  line  was  marked, 
and  that  plaintiff  then  took  possession  of 
aU  the  lands  lying  below  and  south  of  that 
line,  tndndlng  tbe  land  Invotred  bdre,:  and 
has  since  then  been  in  the  continuous,  peace- 
able, notorious,  adverse  possession  of  same 
to  the  well-defined  and  marked  division  line 
for  more  than  22  years  prior  to  the  Insti- 
tution of  tbis  suit;  that  he  has  title  by  ad- 
verse possession  and  defendants'  deed  from 
their  father  is  champertous  and  void. 

A  traverse  of  tbe  affl];matlve  allegations  -of 
the  reply  completed  the  issues. 

[1]  There  is  no  evidence  whatever  of  an 
actual  adverse  posession  by  plaintiff  of  any 
part  of  tbe  land  in  controversy  for  any  con- 
tinuous pferiod,  but  an  attempt  was  made  to 
prove  the  establishment  of  an  agreed  divi- 
sion line  between  bis  and  Elhanon  Combs' 
lands,  and  this'  proof,  it  is  argued  by  bis 
counsel.  Is  sufficient  to  establish  both  bis  ti- 
tle to  and  posEWssion  of  tbe  land  up  to  the 
division  line.  Including'  the  land  '  In  contro- 
versy, under  authority  of  Turner  v.  Bowens, 
180  Ky.  755,  203  S.  W.  749;  Le  Moyne  ▼. 
Hays,  146  Ky.  415,  140  S.  W.  652;  Bice  v. 
Blair,  161  Ky.  280,  170  S.  W.  657;  Warden 
V.  Addlngton,  131  Ky.  296,  115  S.  W.  241; 
and  Garvin  v.  Threlkeld,  173  Ky.  2Wi,  190 
8,  W.  1092. 

■  These  cases  are  but  a  few  of  many  from 
this  court  wherein  an  agreed  division  line 
which  had  been  established,  marked,  and 
acquiesced  in  for  a  considerable  length  of 
time  by  the  parties  has  been  upheld,  but,  as 
was  pointed  out  In  the  recent  case  of  Hordes 
v.  Leece,  183  Ky.  146,  208  S.  W.  780: 


'  "The  result  of  such  aa  agreement  must  not 
be  tbe  mere  transfer  of  the  lands  owned  by  one 
party  to  the  other,  as  tbis  is  in  contravention 
of  the  statute  against  frauds.  The  principle 
upon  which  snqh  an  agreement  is  upheld  and 
enforced  is  that  the  mere  establishment  of  the 
true  dividing  line  is  not  a  sale  or  transfer  of 
land  by  one  party  to  another,  and  hence  not  an 
agreement  within  the  statute  of  frauds,  requir- 
ing it  to  be  in  writing  and  signed  by  the  parties 
to  be  bound,  bnt  is  an  ascertainment  and  demar- 
cation of  the  lands  already  owned  by  the  par- 
ties, and  is  enforced  in  thje  interest  of  putting 
an  end  to  controversies." 


And  as  said  In  Oarvln  v.  Threlkeld.  supra: 

"While  the  validity  of  parol  agreements  to 
settle  disputed  tmondaries  was  long  resisted 
on  the  ground  that,  in  effect,  they  passed  the 
title  to  real  property  without  the  solemnities 
required  by  the  statute,  it  is  now  settled  that, 
where  the  dividing  line  is  uncertain  and  there 
is  a  bona  fide  dispute  as  to  its  location,  and  the 
parties  agree  on  the  dividing  line  and  execute 
the  agreement  by  marking  the  tine  or  bnilding 
a  fence  thereon,  neh  an  agreement  is  not 
prohitdted  by  the  statute  of  frauds,  nor  is  it 
within  the  meaning  of  the  provisions  of  tbe  law 
that  regulate  the  manner  of  conveying  real 
estate.  The  reason  for  the  rule  is  that  the 
parties  do  not  undertake  to  acquh'e  and  to  pass 
the  title  to  real  estate,  as  must  be  done  by  writ- 
ten contract  or  oonveyanee.  They  simply  by 
agreement  fix  and  determiiw  the  sitoation  and 
location  of  the  thipg  that  they  already  own; 
the  purpose  being  simply  by  something  agreed 
on  to  identify  their  several  holdings  and  to  make 
certain '  that  which  they  regarded  as  nncer- 
talB." 


[2]  Plaintiff  utterly  failed  to  bring  his 
€lalm  within  fbe  rule  of  these  cases,  because 
nM  only  was  the  evidence  In  our  Judgment 
insufficient  \i90n  the  question  of  any  agree- 
ment upon  a  division  line  and  Its  recognition 
as  such  by  the  parties,  but  there  Is  no  evi- 
dence whatever  of  a  bona  fide  or  any  kind  of 
a' dispute  as  to  the  ownership  of  this  land 
when  It  is  claimed  'the  asserted  division  line 
was  agreed  upon.  Plaintiff  neither  exhib- 
ited nor  claimed  any  title  or  pretense  of  title 
to  any  of  the  land  now  seemingly  for  the 
first  time  in  dispute,  except  a  denied  parol 
purchase  from  Elhanon  Combs  which  he  did 
not  plead,  and  which,  If  made,  was  clearly 
within  the  statute  of  frauds  and  unenforcea- 
ble. The  only  acts  of  ownership  of  posses- 
sion he  attempted  to  prove  was  an  occa- 
sional cutting  of  timber  on  the  land."' 

It  Is  therefore  apparent  plaintiff  failed 
to  prove  either  title  to  or  possession  of  the 
land,  and  the  chancellor  did  not  err  In  dis- 
missing the  petition. 

Wherefore  the  Judgment  is  affirmed. 
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(Oovrt  o<  Apveala  ot  Keatw^r-   June  IS,  1919.) 

1.  Pbikcifai.  ahd  Agent  $=3l24(3)— ExEcirr- 
mo    Special    Wabbautt  —  Question   roB 

JUBT. 

In  action  by  seller  to  recover  for  purchase 
price  of  an  engine,  in  which  action  the  buyer 
counterclaimed  for  breach  of  special  warranty 
executed  by  the  seller's  local  agent,  whether 
■Dch  agent  had  authority  to  execute  tiie  q>e<aal 
warranty  A6W  for  the  joxy. 

2.  PsnroiPAL   and   Agent   4=9148(1)— Wab- 

XANTIXS— KKBTBICTIONS. 

Provision  in  the  original  contract  between 
the  seller  of  an  engine  and  -the  buyer  that,  after 
delivery,  all  subsequent  contracts  relating  to  a 
warrant?  therein  or  the  return  of  machinery 
must  be  In  writing  and  be  signed  by  the  aeller's 
president  applies  only  where  there  has  been  a 
delivery  under  the  original  contract,  and  not 
where  the  original  contract  was  repudiated  by 
the  buyer  before  acceptance. 

t.  Saub  «=>42&— Wabbantt— Bsttjbn  of  Ab- 
TioLc  Sold. 
There  being  no  provision  in  special  war- 
nnty  of  boiler  making  it  imperative  ^pon  buy- 
er to  return  it  in  case  of  breach  of  the  war- 
ranty, he  could  either  return  it  or  retain  it  and 
recoup  his  damages  for  breach  of  the  warranty 
in  action  by  seller  for  the  purchase  price. 

Appeal  trom  Olrcnit  Court,  Garrard 
Connty. 

Acttoa  by  the  Nictaote  A  Sheqpard  Com" 
pany  against  David  Daddeiar,  In  which  de- 
ftodant  counterclaimed.  From  a  JndgmMit 
for  defendant  on  his  counterclaim,  plaintiff 
appeals.    Affirmed. 

Bagby  &  Huguely  and  O.  C.  Bagby,  all  of 
Danville,  and  G.  Clay  Walker,  of  Lancaster, 
for  appellant. 

J.  B.  Robinson  and  L.  I*  Walker,  both  of 
Lancaster,  for  appellee. 

CLAREXi,  J.  Appellant  instituted  this  ac- 
tion to  recover  of  appellee  $1,100,  the  aggre- 
gate of  four  notes  executed  by  bim  as  de- 
ferred payments  on  a  rebuilt  traction  engine 
purchased  of  appellant.  As  a  counterclaim 
the  defendant  asserted  damages  in  the  sum 
of  $1,000  for  breach  of  the  following  special 
warranty: 

"If  tiw  boiler  on  the  20  horse  power  double 
cylinder  traction  engine  bought  by  David  Dud- 
derar  from  Nichols  &  Shepard  Company  is  de- 
fective, the  Nichols  &  Shepard  Company  agrees 
to  furnish  him  a  boiler  without  any  defect. 

"Nichols  &  Shepard  Company, 
"By  B.  B.  Ray. 
"This  June  18, 1914." 

In  its  reply  the  plaintiff  denied  the  au- 
thority of  Kay  to  execute  this  warranty,  set 
ap  the  original  contract  executed  by  the  par- 


ApMl  16,  1914,  vfhtA  provifled  ttuit 
a  failure  to  return  defective  parts  within  a 
specified  time  was  a  waiver  of  all  warran- 
ties therein,  and  alleged  a  failure  to  return 
the  boiler  and  also  the  execution  of  a  "satis- 
faction slip"  as  estivpels  of  the  claimed 
breach  of  warranty. 

In  response  to  this  reply  the  defendant  ad 
mitted  failure  to  return  the  engine,  and  al- 
leged that  the  "satisfaction  slip"  was  pro- 
cured by  fraud,  which  fraud  wias  denied  by 
the  plaintiff  in  an  appropriate  pleading.  The 
trial  resulted  in  a  Judgment  and  verUict  in 
favor  of  the  defendant  on  hia  counterclaim 
for  $600,  from  which  the  plaintiff  is  appeal- 
ing. 

Although  numerous  grounds  were  set  up  in 
the  motion  for  a  new  trial,  the  only  error 
relied  upon  for  a  reversal  is  the  refusal  of 
the  court  to  direct  a  verdict  in  favor  of 
plaintiff  on  the  defendant's  counterclaim. 
This  failure  It  la  insisted  was  error  for  two 
reasons:  First,  because  Ray  was  without 
authority  to  execute  the  special  warranty 
dated  June  18,  1914;  and,  second,  the  de- 
fendant's failure  to  return  or  tender  back 
the  engine,  or  the  alleged  defective  boiler, 
was  a  waiver  of  all  warranties,  both  those 
contained  In  the  original  contract  and  In  the 
special  warranty  of  June  18,  1914,  If  the 
latter  should  be  held  binding  on  the  com- 
pany. 

1.  The  original  contract  between  the  por- 
tles  executed  on  April  16,  1914,  obligated  the 
plaintiff  to  deliver  and  the  defendant  to  ac- 
cept a  described  rebuilt  traction  engine  at 
Lancaster,  Ky.,  on  or  about  June  1,  1914. 
When  the  engine  arrived  at  Lancaster  on 
June  17,  1914,  the  defendant,  after  an  ex- 
amination by  himself  and  others  whom  he 
procured  to  make  an  examination  thereof, 
declined  to  accept  It  upon  the  ground  the 
boiler  was  not  as  represented,  and  gave  no- 
tice thereof  to  the  plaintiff  by  telegram  to 
Its  home  office  at  Battle  Creek,  Mich.,  and 
by  telephone  and  letter  to.  its  district  office, 
at  Nashville,  Tenn.  TAese  notices  vtrere  sent 
by  him  on  the  morning  of  June  17 tb.  Early 
the  next  morning,  June  18th,  Mr.  Ray,  who 
lived  at  Lebanon,  Ky.,  and  who  was  the 
sales  agent  of  the  defendant  under  its  dis- 
trict manager  located  at  Nashville,  Tenn., 
with  whom  the  defendant  had  made  the  con- 
tract for  the  purchase  of  this  engine,  ar- 
rived In  Lancaster,  and  to  bim  the  defend- 
ant also  gave  notice  that  the  boiler  on  the 
engine  was  defective  and  that  he  would  not 
receive  the  engine.  Ray  tried  to  Induce  the 
defendant  to  accept  the  engine,  assuring  him 
the  boiler  was  not  defective,  and  that  If  it 
was  the  warranties  in  the  original  contract 
afforded  him  full  protection.  The  defend- 
ant, bowever,  still  refused  to  accept  the  en- 
gine under  the  warranties  of  the  original 
contract  and  until  he  was  given  by  Ray  the 
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special  warranty  witb  reference  to  the  boil- 
er. This  is  adu^tted  by  Bay,  but  lie  drales 
that  be  bad  authority  to  execute  or  deUver 
the  special  warranty  or  to  alter  in  any  way 
the  original  contract  between  the  parties. 
The  defendant,  however,  testified  tbat  when 
Bay  came  to  him  the  next  day,  after  he  had 
notified  the  company  both  at  its  home  office 
and  district  office  that  he  would  not  accept 
the  engine,  Bay  told  him  that  he  had  come 
In  response  to  directions  from  Mr.  Peyton, 
who  It  is  admitted  Is  the  company's  dis- 
trict manager  In  charge  of  the  NashvlUe  of- 
fice, for  the  purpose  of  adjusting  the  trouble 
with  defendant.  Upon  this  testimony  the 
court  submitted  to  the  Jury,  by  an  instruc- 
Uou  which  Is  not  criticized,'  the  question 
whether  or  not  Bay  had  authority  to  exe- 
cute the  special  warranty,  which  was  the  In- 
ducement upon  which  defendant  accepted 
the  engine  and  executed  his  notes  therefor. 

[1]  That  the  evidence  was  sufficient  to 
raise  an  Issue  as  to  whether  or  not  Bay  had 
authority  to  execute  the  special  warranty 
does  not  seem  to  us  open  to'  doubt.  Bay 
was  an  agent  of  the  company,  with  authority 
to  make  sales  for  it.  The  defendant  had 
refused  to  accept  the  engine,  and  after  no- 
tice of  that  fact  Bay  appeared  upon  the 
scene  and,  acting  for  the  company,  complet- 
ed the  sale.  In  doing  so  he  was  certainly 
acting  witiiln  the  apparent  scope  of  his  au- 
thority. Moreover,  the  company  accepted 
the  result  of  the.  work  he  performed  for  It, 
and  in  this  action  is  attempting  to  enforce 
against  defendants  the  notes  Bay  procured 
for  it  by  executing  the  special  warranty, 
without  which  there  would  have  been  no 
notes  executed  by  the  defendant. 

[2]  The  original  contract  notified  the  de- 
fendant that  "after  the  macbiucry  mentioned 
herein  is  delivered  to  the  purchaser  all  sub- 
sequent contracts  relating  thereto  or  in  any 
wise  aiTectlng  this  warranty,  or  the  return 
of  the  machinery  thereunder,  must  be  in 
writing  and  must.  In  order  to  bind  the  ven- 
dor, be  signed  by  its  president,"  and  that 
"no  representations  or  guaranties  have  been 
made  by  the  salesman  of  Nichols  &  Shepard 
Company  which  are  not  heroin  expressed"; 
but  these  provisions  plainly  apply  only 
where  there  has  been  a  delivery  under  the 
original  contract,  and  hare  no  reference 
whatever  to  such  a  state  of  case  as  we  have 
here,  where  the  original  contract  was  re- 
pudiated by  the  purchaser  before  acceptance. 

We  had  a  very  similar  question  before  us, 
involving  the  same  kind  of  a  contract  and 
this  plaintlflF,  in  Nichols  &  Shepard  Co.  v. 
Caldwell,  80  S.  W.  1000,  26  Ky.  Law  Hep. 
136;  the  only  difference  being  that  In  that 
case  the  authority  of  the  agent  was  admitted 
and  the  supplemental  contract  was  denied, 
while  here  the  contract  is  admitted,  but  the 
authority  of  the  agent  denied.  In  that  case 
we  upheld  the  modification  of  the  original 


contract,  although  the  new  agreement  was 
not  in  writing  and  signed  by  tbe  company'^ 
president,  because  the  contract  was  complet- 
ed and  the  notes  of  the  purchaser  procnred 
as  the  result  of  the  modification  made  by  an 
agent  acting  within  the  apparent  scope  of 
his  authority.  Whether  or  not  Bay  had  the 
authority  to  make  the  special  warranty  be- 
fore delivery  was  a  fact  about  which  the 
evidence  was  conflicting,  and  therefore  a 
question  for  the  jury.. 

2.  If  Bay  had  the  authority  to  make  this 
special  warranty,  there  can  be  no  doubt  that 
this  warranty  superseded  the  conditional 
warranty  in  the  original  contract,  so  far  at 
least  as  the  boiler  Is  concerned.  The  spe- 
cial warranty  Is  b;  Its  terms  unconditional, 
and  obligated  the  plaintiff  to  replace  tiie 
boiler  if  it  was  defective,  and  was  made  to 
the  defendant  with  knowledge  that  he  at  the 
time  he  accepted  the  engine,  claincd  it  was 
defective,  and  not  only  was  tjie  warranty 
given  with  the  knowledge  upon  the  part  of 
the  plaintiff  that  the  defendant  claimed  the 
boiler  was  defective,  and  with  knowledge  ot 
the  particular  respects  in  which  the  defend- 
ant then  and  now  claims  that  it  was  and  Is 
defective,  but  when  the  flnt  of  defendant's 
notes  became  due.  and  upon  recetving  notice 
of  that  fact,  he  wrote  the  company  the  fol- 
lowing letter: 

"Lancaster,  Ky.,  Oct.  9,  1014. 

"Nichols  4c  Shepard  Co.,  Nashville,  Tenn.— 
Dear  Sirs:  In  regard  to  the  boiler  I  bought 
from  you,  was  leaking  when  it  came  and  under 
onr  contract  it  was  to  be  O.  K.  I  am'  ready  to 
I>ay  yoa  when  you  make  this  boiler  right. 
Please  send  some  one  to  adjust  this  matter. 
I  am  ready  to  pay  when  made  satisfactory. 
"Dave  Dudderar." 

So  the  company  not  only  knew  at  the  time 
the  defendant  accepted  the  engine  he  was 
claiming  that  the  boiler  was  defective,  and 
that  he  accepted  it  only  upon  agreement 
that,  If  defective,  II  would  be  replaced  by 
one  that  was  not  defective,  but  It  was  also 
Informed  by  the  defendant,  Immediately  aft- 
er the  first  note  became  due,  that  the  de- 
fendant still  claimed  that  the  boiler  was 
defective,  and  refused  to  pay  therefor  until 
It  was  made  satisfactory,  and  It  was  not 
misled  In  any  way  by  either  act  or  deed  of 
the  defendant  as  to  the  condition  of  the  boil- 
er, unless  by  the  execution  of  the  "satisfac- 
tion slip,"  and  there  was  clearly  proof 
enough  as  to  whether  or  not  that  wa.s  pro- 
cnred by  fraud  to  carry  that  question  to  the 
Jury,  since  even  Mr.  Ray,  while  denying  the 
defendant's  testimony  that  this  pai)er  was 
not  read  by  or  to  hlin,  admits  that  the  de- 
fendant refused  to  sign  it  until  Mr.  Ray  had 
assured  him  it  did  not  waive  his  warranty. 

[3]  Therefore  the  only  question  remaining 
is  whether  or  not,  as  a  matter  of  law,  the 
defendant  waived  or  Is  estopped  to  claim 
the  benefit  of  the  special  warranty  by  fail- 
ure to  return  or  tender  hadk   the  bollei; 
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The  rule  was  thna  stated  In  Haass  y.  Surran, 
168  Ky.  686,  182  S.  W.  92T,  U  R.  A.  1916D, 
997: 

"But  wbere  the  sale  ia  ezecated,  and  the  pro- 
Tision  of  the  contract  ia  not  imperative,  but 
merely  permits  the  buyer  to  return  the  property, 
he  may,  at  his  election,  resort  to  that  remedy, 
or  he  may  retain  the  article  and  recoup  his  dam- 
ages for  the  breach  of  the  warranty  in  any  ac 
tion  by  the  vendor  for  the  price." 

See,  also.  Cook  v.  Gray,  2  Bosh,  121 ;  Har- 
rlgan  A;  White  v.  Advance  Threshing  Ma- 
chine Ck>.,  81  S.  W.  261;  Buby  Carriage  Co. 
V.  Kremer,  81  S.  W.  261;  Glover  Machine 
Works  V.  Cooke-JeUlco  Cool  Co.,  173  Ky. 
675.  191  S.  W.  616. 

There  was  no  provldon  In  this  special 
nrarranty,  which  alone  controls  with  refer- 
«ice  to  the  boiler,  making  It  imperative  np- 
on  the  defendant  to  retnm  the  property,  or 
even  suggesting  the  necessity  therefor,  and 
he  therefore,  under  the  above  anthoritles, 
had  the  right  to  retain  the  engine  and  re- 
coup his  damages  for  the  breadi  of  the  war- 
ranty in  this  action  by  the  plaintiff  for  the 
purchase  price.  It  Is  therefore  apparent  that 
the  court  did  not  err  in  refusing  to  direct  a 
verdict  for  the  plaintiff  upon  defendant's 
counterclaim,  as  the  evidence  was  ample  to 
warrant  a  submission  to  the  Jury  as  to 
whether  or  not  Kay  had  the  authority  to 
execute  the  special-  warranty  upon  which  the 
defendant  relied,  and  the  failure  of  the  de- 
fendant to  return  the  defective  boiler  did 
not  preclude  his  right  to  recoup  his  damages 
for  the  breach  of  the  warranty. 

Wheref<M«  the  Judgment  Is  affirmed. 


GREENE  V.  E.  H.  TAYLOR,  JR.,  4  SOKS. 
(Court  of  Appeals  of  Kentucky.    Jime  17, 1919.) 

1.  Taxation  €=»117  —  Cobpobatiohb— Fban- 
CHiBs  Tax— Statutes  Applicable. 

Ky.  St.  f  4189a,  requiring  payment  of  fran- 
chise or  license  tax  by  corporations,  but  exumpt- 
ing  corporations  "which  under  existing  laws  are 
liable  to  pay  a  franchise  or  license  tax,"  and 
section  4214a,  imposing  additional  license  tax 
on  manufacturers  of  double  stamp  spirits,  having 
become  laws  on  the  same  day,  plaintiff,  a  manu- 
factnrer  of  double  stamp  spirits,  was  bound  for 
the  payment  of  license  tax  provided  by  the  lat- 
ter section  at  the  time  when  the  former  section 
became  a. law,  and  not  liable  for  license  tax  pro- 
vided by  the  former. 

2,  Statutes  «=»256  —  TiuE  «s»ll  —  Disbk- 

OABDIHO  FBACTIONS  OF  DATS. 

Generally  the  law  takes  no  account  of  frac- 
tions of  days,  and  in  the  absence  of  anything  to 
the  contrary  it  can  only  be  concluded  that  two 
statutes  enacted  upon  the  same  day,  and  becom- 
ing effective  as  laws  thereafter  on  the  same  day, 
became  effective  at  the  same  time. 
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3.  Statutes    4=9226^— Enaotkd    ax 

Session— Constbuino  Togbtheb. 
Statutes  enacted  by  the  Legislature  at  the 
same  session,  upon  the  same  subject,  must  be 
construed  together  for  the  purpose  of  ascertain- 
ing the  intention  of  the  Legislature. 

4.  Taxation  «=»47(1)— Double  Taxation. 

A  court  would  not  b«  justified  in  construing 
a  statute  so  as  to  impose  double  taxation,  unless 
the  terms  of  the  statutes  require  it 

6.  Mandakus  «s>iig— Retcmo  «r  Tax  Paid 

— PAntKNT  UNDEB   MISTAKE. 

Plaintiff,  a  manufacturer  of  double  stamp 
spirits,  but  exempt  from  license  tax  provided  by 
Ky.  St  M  4180a,  4189c,  having  paid  the  tax, 
made  without  any  assessment  by  the  tax  com- 
mission, under  the  mistaken  belief  that  it  was 
liable  therefor,  and  having  made  application  for 
its  return  within  the  time  provided  by  law,  may 
maintain  mandamus,  under  Ky.  St.  §  162,  to 
compel  auditor  to  draw  warrant  upon  the  treas- 
urer for  amount  of  tax  paid,  in  view  of  section 
162. 

6.  Payment  «=s82(1)  —  Money  Paid  cndeb 
Mistake. 

Money  paid  under  a  mistake  of  law  or  fact 
may  be  recovered  if  the  money  was  not  due  and 
payable,  and  in  good  conscience  ought  to  be  rfri 
turned. 

7.  TAXAXIOR  «S>689— yoi.17IITABT  Patmkkt^ 

Reoovsbt. 
The  general  doctrine  which  prevails  is,  that 
if  the  taxes  were  voluntarily  paid,  they  cannot 
be  recovered,  although  not  due  and  paid  under 
a  mistake  of  law. 

8.  Taxation  ®=»538— Payment  Made  "Yol- 
untabily"  OB  "Involuntabily." 

If  the  assessments  can  be  collected  by  dis- 
traint, they  were  involuntarily  paid  and  can  be 
recovered,  but  if  the  taxes  can  only  be  collected 
by  suit  the  taxpayer  has  the  opportunity  for  a 
day  in  court,  and  if  instead  of  resisting  the 
payment  he  pays  it,  the  payment  is  voluntary 
and  cannot  be  recovered. 

[Ed.  Kote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Involun- 
tary r  Voluntarily.] 

Appeal  from  Circuit  Court,  Franklin 
County, 

Suit  by  E.  H.  Taylor,  Jr.,  &  Sons  against 
Robert  L.  Greene,  Auditor.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Chas.  H.  Morris,  Atty.  Gen.,  and  Davis  M. 
Howerton,  Asst  Atty.  Gen.,  for  appellant. 

Hazelrlgg  &  Hazelilgg,  of  Frankfort,  for 
appellee. 

HURT,  J.  B.  H.  Taylor,  Jr.,  &  Sons  is  a 
domestic  corporation,  and  Is  engaged  in  the 
manufacturing  of  double  stamp  spirits.  Its 
capital  stock  consists  of  |1,000,000  par  value, 
and  divided  into  shares.  For  the  year  1913 
It  was  required  to  and  did  pay  Into  the 
treasury  a  license  tax,  which,  together  with 
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the  Interest  and  penalties,  amounted  to  tbe 
sum  of  $670.  This  license  tax  is  the  one 
provided  for  by  section  4189a,  Ky.  Stats. 
Thereafter  it  made  application  to  the  audi- 
tor of  public  accounts  for  the  return  to  it 
of  the  sum  paid,  which  being  refused,  It  In- 
stituted a  suit  against  the  auditor,  to  require 
him,  by  a  writ  of  mandamus,  to  draw  a 
warrant  upon  the  treasurer  In  behalf  of  the 
corporation  for  the  sum  paid,  and  this  suit 
TBETUlted  In  a  judgment  of  the  circuit  court, 
granting  to  It  the  relief  sought,  and  from 
this  Judgment  the  auditor  has  appealed. 
Two  questions  are  presented  upon  the  record 
for  consideration.  The  one  Is  whether  or 
not  any  such  tax  was  due  from  the  corpora- 
tion, and  the  other  is  whether  euch  facts 
are  presented  as  entitle  it  to  have  a  writ  of 
mandamus  against  the  auditor  to  require  a 
return  to  it  of  the  money  paid.  These  will 
be  considered  in  their  order. 

[1]  (a)  The  contention  upon  the  part  of 
the  auditor  is  that  the  corporation  is  due  to 
pay  the  taxes  collected,  under  the  provisions 
of  section  4189a,  Ky.  Stats.,  wUch  is  section 
1,  chapter  7,  Session  Acta  1917.  The  section 
is  as  fellows: 

"All  corporations  having  a  capital  stock  divid- 
ed into  shares  organized  by  or  under  the  laws  of 
this  or  any  other  state  or  government,  owning 
IHToperty  or  doing  bnsineas  in  this  state,  except 
foreign  insurance  companiea,  whether  fire,  life, 
accident,  casualty  or  indemnity,  foreign  and 
domestic  building  and  loan  associations,  tMoks 
and  trust  companies  and  aU  corporations,  which, 
under  existing  laws,  are  liable  to  pay  a  fran- 
chise or  license  tax,  shall  pay  to  this  state,  to 
be  credited  to  the  sinking  fund,  an  annual  li- 
cense tax  based  upon  its  authorized  capital 
stock,  as  hereinafter  provided." 

Section  4189c,  Ky.  Stats.,  provides  that  the 
license  tax  required  by  the  preceding  sec- 
tion of  a  corporation  shall  be  50  cents  upon 
each  $1,000  of  its  authorized  capital  stock, 
or  at  least  upon  that  part  of  the  stock,  which 
Is  represented  by  property  owned,  and  busi- 
ness transacted,  in  this  state.  The  foregoing 
statutes,  together  with  their  sections  and 
provisions,  became  a  law  upon  the  second 
day  of  May,  1917.  Upon  the  same  day  sec- 
tion 1,  chapter  5,  of  Session  Acts  1917,  which 
ie  section  4214a,  Ky.  Stata.,  became  a  law. 
These  acts  were'  enacted  by  the  General  As- 
sembly upon  the  same  day,  and  therefore 
became  laws  and  in  force  upon  the  same 
day  after  the  termination  of  the  General 
Assembly.  The  last-mentioned  statute  is  as 
follows: 

"Every  corporation,  association,  company,  co- 
partnership or  individual  engaged  in  tbe  busi- 
ness or  occupation  of  manufacturing  distilled 
spirits,  known  as  whisky  or  brandy,  or  other 
species  of  such  double  stamp  spirits  in  this 
crtate,  and  every  owner  or  proprietor  of  a  l>onded 
warehouse  in  this  state  in  which  such  spirits 
are  atored,  shall  in  addition  to  tbe  taxes  now 
imposed  by  law  pay  to  the  commonwealth  of 


Kentucky  a  license  tax  of  two  cents  on  every 
proof  gallon  of  said  distilled  spirits  whldi  is 
liable  for  tax  to  the  federal  government  as 
shown  by  its  official  reoords  and  the  amount  of 
tax  due  the  state  shall  be  thereby  fixed  and 
measured  by  the  state  tax  conuniasion." 

For  the  porpose  of  ascertaining  the  taxes 
imposed  by  the  above  statute,  and  collecting 
them,  when  due,  the  manufacturer  is  re- 
quired to  report  to  the  auditor  on  the  first 
day  of  January,  May,  and  September  of  each 
year  tbe  quantity,  in  proof  gallons,  of  the 
spirits  on  which  the  federal  government  tax 
has  been  paid,  or  has  become  due,  or  has 
been  transferred  under  bond,  or  removed 
from  the  warehouse  during  the  preceding 
four  months,  and  shall,  at  the  same  time,  pay 
the  tax  of  2  cents  per  gallon  to  the  Treas- 
urer through  the  auditor.  If  there  Is  a 
failure  to  pay  this  tax  within  15  days  after 
It  becomes  due,  a  penalty  of  8  per  centum 
of  the  amount  of  the  tax  is  Imposed,  and 
tbe  auditor  Is  directed  to  take  the  necessary 
proceedings  for  the  collection  of  the  taxes. 

The  appellee.  El  H.  Taylor,  Jr„  and  Sons, 
made  the  first  payment  of  the  2  cents  per 
gallon  taxes  on  the  25th  day  of  July,  1917, 
and  paid  same  at  the  proper  periods  there- 
after. In  the  month  of  April,  1918,  a  depa^ 
state  revenue  agent  demanded  of  appellee 
to  pay  the  license  tax  provided  by  section 
41S9a,  supra,  and  which  It  thereafter  paid. 

It  will  be  observed  that  section  4189a, 
supra,  which  imposes  the  license  tax  of  60 
cents  upon  each  $1,000  of  the  authorized 
capital  stock  of  corporations,  expressly  ex- 
empts from  the  payment  of  the  tax,  "all  cor- 
porations, which,  under  existing  laws,  are 
liable  to  pay  a  franchise  or  license  tax."  It 
may  be  conceded  that  the  statute  intended  to 
exempt  such  corporations  only  as  were  liable 
to  pay  franchise  or  license  taxes  at  the 
time  sectl<H>  4188a,  supra,  became  a  law.  It 
and  section  4214a,  supra,  having  become  laws 
upon  the  same  day  and  at  tlie  same  time,  the 
appellee  being  a  manufacturer  of  double 
stamp  spirits,  necessarily  and  Inevitably  waa 
bound  for  the  payment  of  the  tax  provided 
tor  by  section  4214a  at  the  time  when  section 
4189a,  supra,  became  a  law. 

[2]  As  a  general  rule,  the  law  takes  no 
account  of  fractions  of  days,  and  in  the  al>- 
Botce  of  anything  to  show  to  the  contrary 
it  can  <Mily  be  concluded  that,  the  two  stat- 
utes being  enacted  upon  the  same  day,  and 
becoming  effective  as  laws  thereafter  on  the 
same  day,  they  became  in  force  at  the  same 
time. 

[3]  Statutes  enacted  by  the  Legislature  at 
tbe  same  session,  upon  the  same  subject, 
must  be  construed  togeHier,  for  the  purpose 
of  ascertaining  the  Intention  of  the  Legis- 
lature, which,  after  all.  Is  the  law,  and  the 
statutes  are  the  expressions  of  It.  Hie  evi- 
dent purpose  of  the  Legislature,  aa  indicated 
by  the  language  of  the  Btatutes,  was  to  Im- 
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pose.'  upon  all  corporatlozks  a  license  tax 
based  upon  their  auttaorlaed  capital  stock, 
ezc^t  aucb  as  It  exempted  from  the  opera- 
tion of  tljie  statute,  and  Its  purpose  to  exempt 
tbose  corporatUms  npon  vlilch  the  law  at 
the  time  Imposed  a  franchise  or  license  tax 
Is  lost  as  evident. 

[4]  Neither  could  It  be  concluded  that  the 
Leglslatare  Intended  to  Impose  two  license 
taxes  upon  snch  corporations  as  the  api)el- 
lee,  and  a  court  would  not  be  Justlfled  In 
construing  a  statute  so  as  to  impose  double 
taxation,  unless  the  terms  of  the  statute  re- 
quire it.  Merchants'  Ice  ft  C.  S.  Ck>.  t.  Com- 
monwealth, 164  Ky.  483, 167  S.  W.  717 ;  Com- 
monwealth y.  Ledman,  127  Ky.  60S,  106  S. 
W.  247,  82  Ky.  Law  Bep.  452.  While  the 
argument  Is  made  that  its  business  Is  one 
which  the  public  policy  of  the  times  seeks 
to  restrict,  there  is  nothing  in  section  4189a, 
snpra,  which  would  Indicate  that  there  was 
any  corporation  which  was  liable  to  pay  a 
license  or  franchise  tax,  which  was  intended 
to  be  taken  out  of  the  exception  In  the  stat- 
ute. The  tax  Imposed  by  section  4189a, 
snpra,  is  simply  and  purely  a  Ucense  tax. 
It  Is  neither  a  tax  upon  the  property  of  a 
corporation  nor  upon  the  yalue  of  It,  but  is 
a  license  required  for  Ita  right  to  do  busi- 
ness in  the  state  and  its  amount  is  in  accord- 
ance with  the  volume  of  Its  authorized  capi- 
tal stock.  Hlllman  Land  &  Iron  Co.  v.  Com- 
monwealth, 174  Ky.  759,  192  S.  "W.  880.  The 
tax  Imposed  by  section  4214a,  supra,  Is  like- 
wise a  license  tax.  It  Is  not  a  tax  upon 
property,  nor  its  value,  but  is  a  tax  regulated, 
as  to  its  amount,  by  the  volume  of  business 
done  by  the  corporation  for  the  privilege  of 
engaging  in  the  business  of  manufacturing 
double  stamp  spirits,  ana  is  imposed  by  leg- 
islation which  is  authorized  by  section  181  of 
the  Constitution.  Raydure  v.  Board  of  Sup- 
ervisors, 183  Ky.  84,  209  S.  W.  19.  Under 
other  statutes,  such  corporations,  as  appel- 
lee, are  required  to  pay  an  ad  valorem  tax 
upon  the  valne  of  their  property,  and  such 
tax,  it  Is  presumed,  is  the  one  referred  to  in 
section  4214a,  supra,  when  the  2  cents  per 
gallon  tax  is  Imposed  in  addition  to  the 
other  taxes  then  imposed  by  law.  The  con- 
struction, which  is  here  placed  upon  the  two 
statutes,  4180a  and  4214a,  supra,  tends  to 
preserve  that  equality  in  taxation  which  the 
Oonstltntlon  guarantees,  and  also  enables 
force  and  effect  to  be  given  to  the  clauses 
of  the  different  statutes,  and  prevents  any 
repugnancy  between  them.  Hence  we  oon- 
clnde  that  appellee  was  liable  for  the  license 
tax  of  2  cents  per  gallon  upon  the  spirits 
produced  by  it,  as  provided  by  section  4214a, 
supra,  and  not  liable  to  the  license  tax  pro- 
vided by  section  4189a,  supra,  and  the  pay- 
ment of  the  last-mentioned  tax  was  a  pay- 
ment of  money  or  taxes  into  the  treasury, 
when  such  taxes  were  not  due. 

[I]  (b)  The  corporation  relies  upon  section 


162,  Ky.  Stats,  «•  gtvlng  It  a.  jiOat  to  main- 
tain this  actlw  to  compel  the  auditor  by 
writ  of  mandamus  to  draw  hla  warrant  upon 
the  tieasnrer,  in  its  favor,  for  tbeanount  of 
the  tax  paid  whox  it  was  not  due.  Tlw 
section  of  the  stfitutes  Is  as  ftriiows: 

"When  It  shall  appear  to  the  auditor  that 
money  has  been  paid  into  the  treasury  for  taxes 
when  no  such  taxes  were  in  fact  doe,  h«  shall 
Issue  his  warrant  on  the  treasury  for  such  mon- 
ey so  improperly  piaid,  in  behalf  of  tiie  person 
who  paid  the  same.  Nothing  herein  contained 
shall  authorize  the  issuing  of  any  such  warrant 
in  favor  of  an;  person  who  may  have  made 
payment  of  the  revenue  tax  due  on  any  tract 
of  land,  unless  it  is  manifest  that  the  whole  of 
the  tax  dne  the  commonwealth  on  tiuch  land, 
has  been  paid,  independent  of  the  mistaken 
payment,  and  ought  to  be  rdmborsed." 

The  foregoing  has  been  a  part  of  the  stat- 
utory law  of  this  state,  since  the  year  1854, 
and  has  been  carried  from  each  revision  of 
the  statute  laws  to  the  one  following.  It 
will  be  observed  that  the  statute  does  not, 
in  terms,  make  anything  essential  to  a  right 
to  a  return  from  the  treasury  of  the  money 
paid  for  the  tax,  except  the  bare  fact  tbat 
the  tax  was  paid  into  the  treasury,  when  It 
was  not.  In  fact,  due,  and  a  further  condi- 
tion is  imjwsed  by  section  163,  Ky.  Stats.; 
that  the  application  to  the  auditor,  for  a  re- 
turn of  the  money  must  be  made  within 
two  years  from  the  date  of  its  payment  into 
tiie  treasury.  Ibe  statute  does  not  express- 
ly provide  that  a  iwyment  of  money  for  a  tax, 
when  such  tax  is  not,  in  fact,  due,  because 
of  a  mistake  of  law,  or  fact,  or  because  the 
payment  was  Involuntary,  should  constitute 
grounds  upon  which  the  money  can  be  re- 
claimed, but  it  seems  clear  that,  although 
the  statute  does  not.  In  terms  make  neces- 
sary the  existence  of  a  mie^take  or  compul- 
sion to  enable  the  taxpayer  to  reclaim  the 
money,  there  must  exist,  tn  favor  of  the 
claimant,  some  equitable  ground  upon  which 
to  entitle  him  to  call  Into  his  service  the 
powers  and  processes  of  the  courts.  If  one^ 
with  a  knowledge  of  the  fact  that  he  did 
not  owe  the  tax,  should  voluntarily  pay  it 
Into  the  treasury,  upon  whht  could  he  base 
a  right  to  ask  a  court'  of  equity  to  exercise 
Its  powers  and  processes  to  compel  a  re- 
turn of  it  to  him?  As  said  in  Tyler  et  al. 
V.  Smith,  18  B.  Mon.  793: 

"The  doctrine  ia  wall  settled  that  where  a 
man  demands  money  of  another  as  his  right, 
and  the  other,  with  a  full  knowledge  of  all  the 
facts  'and  of  his  rights,  voluntarily  pays  the  mon- 
ey thus  demanded,  he  cannot  recover  it  back." 
Bean  v.  City,  etc.,  67  S.  W.  478,  22  Ky.  Law 
Rep.  416;  City  of  Maysville  v.  Melton,  102 
Ky.  72,  42  S.  W.  7S4, 19  Ky.  Law  Repu  1088. 

[I]  The  language  touching  a  mlataken  pay- 
ment, as  used  In  the  last  clause  of  the  etat^ 
nte,  indicates  that  in  the  enactment  of  the 
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statute  It  was  Intended  to  be  a  means  of  re- 
lief when  payments  were  made  into  tbe  trea- 
sury under  the  mistaken  belief  that  the  one 
paying  was  liable  for  the  tax.  A  well-estab- 
licdied  doctrine  In  this  state,  as  applying  to 
the  transactions  of  individuals.  Is  that  money 
paid  under  a  mistake  of  law  or  fact  may  be 
recovered  If  tbe  money  wa»  not  doe  nor  pay- 
able and  in  good  conscience  onght  not  to  be 
retained.  Ray  &  Thornton  v.  Bank,  etc.,  3 
B.  Mon.  510,  3ft  Am.  Dee.  479;  TJnderwood  v. 
Brockraan,  4  Dana,  309,  29  Am.  Dec.  407. 

[7]  However, .  as  regards  the  payment  of 
taxes,  and  although  it  was  held  by  this  court 
in  Bruner  v.  Town  of  Stanton,  102  Ky.  459, 
43  S.  W.  411,  19  Ky.  Law  Bep.  1514,  Trustees 
V.  Hlte,  2  Ky.  Law  Bep.  886,  Fechelmer  v. 
I^uisvlUe,  84  Ky.  806,  2  8.  W.  65,  8  Ky.  Law 
Rep.  810,  City  of  Covington  v.  Powell,  2 
Mete.  226,  City  of  Louisville  v.  Henning  & 
Speed,  1  Bush,  381,  Harrodsburg  v.  Renfro, 
58  S.  W.  795,  22  Ky.  Law  Rep.  806,  and  prob- 
ably in  other  cases,  that  license  and  other 
taxes  paid  to  a  maniclpality  without  compul- 
sion, but  under  a  mistaken  belief  that  the 
ones  paying  were  liable  for  the  taxes,  could 
and  should  be  recovered,  the  general  doctrine 
which  now  prevails,  is  that  taxes,  paid  to 
counties,  cities,  towns,  and  county  officers 
collecting  the  state  revenues  and  other  col- 
lecting officers,  if  the  taxes  are  voluntarily 
paid,  cannot  be  recovered,  although  not  due, 
and  paid  under  a  mistake  of  law.  City  of 
Louisville  V.  Anderson,  79  Ky.  334;  L.  &  N. 
B.  R.  Co.  T.  Hopkins  County,  87  Ky.  605,  9 
S.  W.  497,  10  Ky.  Law  Rep.  806;  L.  &  N. 
R.  R.  Co:  V.  Commonwealth,  for  the  use,  etc., 
89  Ky.  631,  12  S.  W.  1064,  11  Ky.  Law  Rep. 
734. 

[•]  The  rule  by  which  Is  determined  wheth- 
er such  pajrments  were  made  voluntarily  or 
involuntarily  Is  that,  if  the  assessments  can 
be  collected  by  distraint,  they  are  Involun- 
tarily paid,  and  can  be  recovered  from  the 
county,  municipality,  or  taxing  district  to 
which  paid,  if  paid  under  the  mistaken  be- 
lief that  they  were  owing  when  in  fact  they 
were  not;  but  if  the  taxes  can  only  be  col- 
lected by  a  suit,!  and  tue  taxpayer  thus  has 
the  opportunity  for  a  day  In  court,  but,  in- 
stead of  resisting  the  payment,  pays  it,  the 
payment  is  voluntary,  and  the  one  paying 
cannot  recover  it  However,  in  Bruner  v. 
Clay  City,  100  Ky.  567,  38  S.  W.  1062, 18  Ky. 
Law  Rep.  1008,  Bruner  was  required  to  pay 
a  license  tax  of  $750  before  the  council  would 
grant  him  a  license  to  sell  spirits  by  re- 
tail, when  the  maximum  license  fee  allowed 
by  law  was  only  $300,  and  Bruner  knew  this 
to  be  a  fact,  but  paid  the  $750,  as  he  had 
already  obtained  a  state  license  and  rented 
property  to  do  business  in  at  considerable 
cost,  which  he  must  lose  or  else  pay  the  ex- 
cessive demand,  and  it  was  held  that  he  was 
entitled   to   recover    back   tbe   excess   over 


$300  on  the  ground  that  tbe  payment  was  by 
compulsion  and  not  voluntary. 

It  is  Insisted  that  the  rule  applying  as  be- 
tween Individuals  and  counties,  cities,  or 
taxing  districts,  as  held  in  Anderson  v.  Louis- 
ville, L.  &  N.  R.  Co.  V.  Hopkins  County,  and 
L.  &  N.  R.  R.  Co.  V.  Commonwealth,  supra, 
should  be  applied  to  claims  for  recovery  of 
taxes  not  due,  and  paid  into  the  treasury, 
when  claims  are  made  against  the  auditor 
under  section  162,  supra,  and  thus  a  recovery 
of  all  should  be  denied,  except  such  as  were 
involuntarily  paid  in  accordance  wltb  the 
rule  established  by  tbe  above-dted  cases, 
although  the  payment  was  made  under  a  mis- 
take of  law  or  fact,  and  under  a  mistaken 
.belief  that  the  tax  was  due  when  in  fact  It 
was  not.  This  application  of  the  rule  would 
also  deny  a  recovery  of  money  paid  Into  the 
treasury  for  taxes,  when  no  such  tax  was 
due,  If  the  payer  knew  that  It  was  not  due, 
but  was  made  to  make  the  payment  Involun- 
tary and  by  compulsion.  The  application  of 
such  a  construction  of  the  statute  would  be 
contrary  to  its  \ery  terms,  which  require 
the  auditor  to  draw  his  warrant  upon  the 
treasurer  in  favor  of  one  who  has  paid 
money  into  the  treasury  for  taxes,  when  no 
such  taxes  were.  In  fact,  due,  and  does  not 
limit  the  right  to  recover  such  payments,  as 
were  only  involuntarily  made.  Hence  it  is 
apparent  that  it  was  Intended  by  the  stat- 
ute to  apply  a  different  rule  to  the  right  to 
recover  money  paid  into  the  treasury  for 
taxes  when  no  such  taxes  were,  in  fact,  due, 
and  when  application  for  the  return  of  such 
money  could  be  properly  made  to  the  audi- 
tor under  section  162,  supra,  from  the  rule 
which  Is  applied  to  the  recovery  of  taxes 
paid  to  municipalities,  counties,  and  taxing 
districts  generally.  It  will  be  observed  that 
the  statute  has  no  application  to  a  demand 
for  a  return  of  money  improperly  paid  for 
taxes  when  made  upon  any  other  authority 
than  the  auditor.  In  Bank  of  Commerce  v. 
Stone,  108  Ky.  427,  66  S.  W.  683,  22  Ky.  Law 
Rep.  70,  and  In  German  Security  Bank  v. 
Coulter,  112  Ky.  577,  66  S.  W.  425,  23  Ky. 
Law  Rep.  1888,  the  payments  of  money  into 
the  treasury,  sought  to  be  recovered,  and 
which  the  claimants  were  held  entitled  to  re- 
ceive back  under  section  162,  supra,  were 
payments  made  under  a  mistake  of  law,  and 
voluntarily  made;  the  claimants  believing 
that  they  were  liable  under  the  law  for  tbe 
payments  of  the  sums  when  in  fact  they 
were  not.  The  principle  was  upheld  In 
Louisville  City  National  Bank  v.  Coulter, 
112  Ky.  577,  66  S.  W.  427,  23  Ky.  Law  Rep. 
1883.  It  was,  however,  held  In  the  latter 
case  that,  while  the  dlSerenoe  in  the  rate 
of  taxation  between  what  was  paid  and 
what  was  due  the  claimants  were  entitled 
to  have  back,  under  section  16^  supra,  the 
errors  made  by  tbe  board  of  viiluation  and 
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assessment  In  assessing  the  property  of  the 
claimants  could  not  be  reviewed  by  the  audi- 
tor, and  If  taxes  were  collected  which  were 
not  due,  on  account  of  such  erroneous  as- 
sessments, the  auditor  could  not  be  required 
to  rectify  such  errors  and  to  pay  back  the 
amount  In  ^cess  of  what  was  due,  as  the 
taxes  were  voluntarily  paid,  and  to  such 
payments  the  court  applied  the  rule  as  estab- 
lished In  Anderson  v.  Louisville,  79  Ky.  334, 
42  Am.  Rep.  220,  snpta,  and  In  other  cases 
dted. 

The  statute  confers  a  special  authority 
upon  the  auditor  to  refund  to  Claimants 
money  i>ald  for  taxes  Into  the  treasury  when 
no  such  taxes  were  due,  kut  the  auditor  can- 
not be  required,  ^by  mandamus,  to  do  a  thing 
unless  he  has  the  power  and  It  Is  his  duty 
to  do  it;  and,  where  a  properly  constituted 
authority,  vested  with  the  duty  of  making 
assessments  for  taxes,  does  so,  the  auditor 
cannot  be  required  to  review  the  proceedings 
of  the  authority  which  made  the  assess- 
ment, and  determine  whether  a  proper  as- 
sessment has  been  made  as'  to  the  property 
assessed,  and  to  find  whether  an  assess- 
ment is  erroneous,  and,  if  so,  to  pay  back  to 
the  claimant  any  money  paid  by  him  into 
the  treasury  which  arose  from  such  erro- 
neous assessment,  and  therefore  was  not  due, 
as  there  are  other  ofiQcers  whose  duty  It  Is 
to  make  the  assessments  of  the  property, 
and  it  is  not  the  duty  of  the  auditor.  Nei- 
ther has  the  auditor  any  authority  to  re- 
view and  correct  assessments  made  by  prop- 
erly constituted  authorities,  and  designated 
by  law  for  that  puri>ose.  Louisville  City 
National  Bank  v.  Coulter,  112  Ky.  577,  66 
S.  W.  4^,  23  Ky.  Law  Rep.  1883 ;  County  t. 
Bosworth,  160  Ky.  812, 169  S.  W.  742;  Louis- 
ville Gas  Co.  V.  Bosworth,  169  Ky.  824,  185 
8.  W.  125.  For  the  purpose  of  ascertaining 
212  S.W.-69 


the  taxes  due  from  a  corporation  under 
section  4189a,  supra,  it  is  the  duty  Of  the  tax 
commission  to  furnish  a  blank  to  the  cor- 
poration not  later  than  the  ISth  of  December, 
and  it  Is  then  the  duty  of  the  corporation  to 
report,  among  other  things,  the  amount  of 
its  capital  stock,  on  or  before  Pebrtftry  1st 
following,  upon  the  blank,  to  the  tax  com- 
mission. The  tax  commission  must  then 
assess  the  corporation  with  the  tax  due-,  if 
any,  under  sections  4189a  and  4189c,  and  cer- 
tify to  the  auditor  the  amount  of  such  tax 
due  from  the  corporation,  and  also  give  the 
corporation  notice  of  the  assessment,  and  it 
may  then  apply  seasonably  for  any  correc- 
tion in  the  assessment  which  it  desires  to 
have  made.  Sections  4189c,  41S9d  (1-3), 
41S9e.  The  record  in  the  Instant  case  does 
not  disclose  whether  any  assessment  of  taxes 
against  the  appellee,  under  the  above  stat- 
utes, was  made  by  the  tax  commission  and 
certified  to  the  auditor,  and  Inasmuch  as  the 
auditor  is  authorized  to  demand  and  collect 
taxes,  whether  assessed  by  the  assessing  au- 
thorities or  not,  we  cannot  assume  that  such 
assessment  was  made  by  the  assessing  au- 
thorities, and  the  collection  was  made  there- 
upon. It  therefore  appears  that  the  collec- 
tion of  the  money  sued  for  was  made  with- 
out any  assessment  having  been  made  by  the 
tax  commission,  and  the  tax  paid  to  the 
treasurer  through  the  auditor.  The  tax  was 
not  due^  and  wholly  without  consideration. 
The  petition  alleges  facts  which  substantially 
show  that  the  money  was  paid  for  the  tax 
under  a  mistake  of  law,  and  under  belief 
by  the  corporation  that  It  was  liable  for  the 
tax,  and,  having  made  application  for  Its  re- 
turn within  the  time  allowed  by  law,  it  is 
entitled  to  have  the  money  retnmed  to  it 
The  Judgment  la  therefore  affirmed. 
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JONBS  T.  GIIililAM  et  aL    (No.  8174.) 
(Supreme  Oovrt  of  Texas.    June  4,  1919.) 

1.  Executors  and  AnmNiBTBATOBS  *=»514— 
Final  AccotTNTiHO— Appbotal  of  Aknuai, 
Exhibit. 

Approval  of  statutory  administrator's  an- 
nual exhibit  does  not  prevent,  on  the  final  set^ 
tlement,  re-examination  of  the  charges  made  by 
him. 

2.  Executors  and  Administrators  ®=»97— 
Authority  of  Probate  Court  to  Sanction 
•Employment  of  Broker. 

In  necessary  cases  the  probate  court  may, 
under  the  statute,  sanction  an  administrator's 
employment  of  a  broker  to  make  a  sale  advan- 
tagcoDS  to  the  estate,  and  allow  a  reasonable 
broker's  commission  as  a  legitimate  expense  of 
administration,  although  the  power  should  be 
sparingly  exercised. 

8.  Executors  and  Adminibtbatobs  ®=>07— 
Authority  of  Probate  Court  to  Sanction 
Employment  of  Bborkb. 
The  probate  court,  not  the  administrator, 
mnst  be  the  judge  as  to  the  necessity  of  employ- 
ing a  broker  to  make  a  sale  for  the  estate,  as 
well  as  of  the  amount  of  the  broker's  compen- 
sation ;    the  administrator  being  but  an  agency 
of  the  court 

4.  Executors  and  Administrators  ®=»97— 
Independent    Executor    —    Employino 
Aoents. 
An  independent  executor  has  the  same  au- 
thority as  the  probate  court  possesses  in  ordi- 
nary administrations  to  employ  agents  to  seU 
the  lands  of  the  estate  and  to  make  the  estate 
liable  for  reasonable  commissions  earned  under 
such  employment. 


Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Application  by  Will  P.  Jones,  administra- 
tor, for  final  settlement  and  discbarge,  con- 
tested by  Alma  QilUam  and  others.  The 
county  court's  refusal  to  allow  certain  Items 
was  affirmed  by  the  district  court,  and,  on 
appeal,  by  the  Court  of  Civil  Appeals  (199  S. 
W.  694),  and  the  administrator  brings  error. 
Affirmed. 

Fires  &  Diggs,  of  Childress,  for  plaintiff  In 
error. 

M.  J.  Hathaway,  of  Childress,  for  defend- 
ants in  error. 

PHILLIPS,  O.  J.  The  question  presented 
by  the  case  is  as  to  the  authority  of  an  ordi- 
nary administrator  to  bind  the  estate,  with- 
out any  order  of  the  Probate  Court,  to  pay 
commissions  to  brokers  for  the  sale  of  the 
estate's  property. 


Here,  In  the  adminlstratlom  of  the  estate  of 
P.  S.  and  Abna  Roberts  of  which  WiU  P. 
Jones  was  the  statutory  administrator,  the 
court  ordered  the  sale  of  certain  lands. 
Jones,  as  administrator,  made  a  contract 
with  Ramsey  &  Gillespie,  real  estate  brokers, 
whereby  he  agreed  to  pay  them  a  commissioii 
of  five  per  cent,  of  the  selling  price  upon  their 
procuring  a  purchaser  on  the  terms  author- 
ized. In  connection  with  the  Vernon  Realty 
Company,  Ramsey  &  Gillespie  closed  a  con- 
tract for  the  sale  with  Ike  M.  Smith  for  the 
price  of  119,000.00,  upon  which  the  five  per 
cent  commission  would  have  been  $950.00. 
The  sale  was  reported  to  the  court  and  con- 
firmed. On  account  of  Smith's  deatti,  how- 
ever, the  sole  was  not  made.  Later,  another 
real  estate  broker,  Owensby,  advised  Jones 
that  he  could  effect  a  sale  to  W.  T.  Coble  and 
would  do  so  if  he  were  paid  a  commission. 
Jones,  In  reply,  told  him  of  his  previous  con- 
tract with  the  other  brokers,  and,  in  effect, 
agreed  that  he  should  have  a  commission  on 
the  sale  if  he  could  adjust  the  commission 
with  them.  Such  an  adjustment  was  readi- 
ed, whereby  Owensby  was  to  rec^ve  flOO.OO, 
Ramsey  &  Oillesple,  $376.00  and  Vernon 
Realty  Company,  $375.00,  a  total  of  $8S0.00. 
The  ^ale  to  Coble  for  $19,000.00  was  made. 
It  was  confirmed  by  the  court  The  commis- 
sions in  the  amounts  stated  were  paid  by 
Jones  to  the  respective  brokers.  The  expen- 
diture was  reported  by  him  in  his  annual 
exhibit  which  was  approved  by  the  court. 

The  present  contest  arises  upon  the  admin- 
istrator's final  account  On  Its  iiresentation, 
the  heirs  of  the  estate  challenged  the  charges 
constituted  by  the  commissions,  and  the  right 
of  the  administrator  to  receive  for  iiimself 
five  per  cent  on  these  amounts.  Their  con- 
test was  sustained  as  to  the  $750.00  paid 
Ramsey  &  Gillespie  and  Vernon  Realty  Com- 
pany and  as  to  the  administrator's  commis- 
sion on  that  disbursement  On  the  adminis- 
trator's appeal  to  the  District  Court,  a  like 
Judgment  was  rendered,  which  was  affirmed 
by  the  Court  of  Civil  Appeals. 

In  the  order  of  the  court  for  the  sale  of 
the  lands,  no  authority  was  given  the  admin- 
istrator to  employ  brokers  for  the  purpose. 
Nor  was  the  payment  of  such  cmnmisslons 
authorized  In  the  court's  action  on  the  report 
of  either  sale.  The  employment  of  the  bro- 
kers and  the  payment  of  their  commissions 
were  solely  the  acts  of  the  administrator  up- 
on his  own  responsibility. 

[1]  Since  the  approval  of  the  administra- 
tor's annual  exhibit  did  not  prevent  on  the 
final  settlement  re-examination  of  thfe  charg- 
es (Richardson  v.  Kennedy,  74  Tex.  507, 12  S. 
W.  219;  McShan  v.  Lewis,  33  Tex.  Ctv.  App. 
253,  76  S.  W.  616),  the  establishment  of  the 
commissions  against  the  estate  depends  upon 
I  whether,  under  the  circumstances,  they  are 
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to  bo  regarded  as  necessary  and  reasonable 
ezpensea  of  administration. 

[2,  3]  In  necessary  cases,  we  do  not  doubt 
the  power  of  tlie  Probate  Court  under  the 
statute  to  sanction  an  administrator's  em- 
ployment of  a  broker  for  tbe  purpose  of  ef- 
fecting a  sale  advantageous  to  the  estate, 
and  therein  to  allow  a  reasonable  broker's 
commission  as  a  legitimate  expense  of  admin- 
istration. While  such  authority  should  be 
sparingly  and  providently  exercised,  It  cannot 
be  said  that  under  no  conditions  would  the 
court  possess  It.  In  some  Instances  its  exer- 
cise might  be  necessary  and  prove  of  distinct 
benefit  to  the  estate.  But  In  all  cases  the 
Probate  Court  must  be  tbe  Judge  as  .to  the 
Jiecesslty  for  the  ei^tate's  employment  of  a 
broker  for  the  purpose,  as  well  as  of  the 
amount  of  his  compensation.  These  are  not 
matters  which  the  administrator  may  deter- 
mine for  himself.  Tlie  court  administers 
'the  estate,  not  the  administrator.  Tbe  ad- 
ministrator Is  but  an  agency  of  the  court 
through  which  Its  powers  are  exercised. 

Here,  as  already  said,  there  was  no  au- 
thorization by  the  court  for  the  employment 
of  the  brokers.  There  was'  accordingly  no 
determination  beforehand  by  the  court  that 
the  employment  was  necessary.  The  admin- 
istrator, acting  independently,  contracted  for 
the  employment.  His  action  was  not  conclu- 
sive upon  the  estate.  The  question  as  to  the 
necessity  for  the  employment  still  remained 
within  the  province  of  the  court 'to  determine 
on  the  final  settlement.  In  reaching  the  same 
judgment  as  the  Probate  Court,  tbe  District 
.Court,  on  the  appeal,  found  as  a  fact  that  the 
expenditure  was  unnecessary  and  that  It  did 
not  appear  but  that  the  administrator  could 
have  effected  the  sale  himself.  The  adminis- 
trator was  allowed,  for  himself,  the  statuto- 
ry commission  on  tbe  amount  realized  from 
the  sale.  In  the  state  of  the  record  there  is 
no  warrant  for  a  revision  here  of  the  court's 
Judgment  in  the  matter.  It  cannot  be  said  as 
a  matter  of  law  that  the  employment  was 
necessary. 

[4]  Cases,  such  aa  Armstrong  v.  O'Brien,  S3 
Tex.  635,  19  S.  W.  268,  holding  that  an  tnde- 
ipendent  executor  may  employ  agents  to  sell 
the  lands  of  tbe  estate  and  the  estate  thereby 
becomes  liable  for  a  reasonable  commission 
earned  under  such  employment,  do  not  con- 
trol the  question  here.  An  independent  ex- 
ecutor has  the  same  authority  in  that  regard 
that  tbe  Probate  Conit  iMSsesses  in  ordinary 
administratlona  Here,  the  Probate  Court 
has,  in  effect,  declined  to  exercise  the  author- 
ity because  of  tbe  want  ot  any  necessity  for 
its  exertion. 

The  Judgments  of  the  District  Court  and 
Conrt  of  Civil  Appeals  are  affirmed. 


r.  POWEUj 
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INTBENATIONAI/  TBAVELBItS'  ASS'N  t. 
POWEIiL  et  ti.    (No.  S160.) 

(Supreme  Court  of  Texas.    June  4,  1919.) 

1.  Irsusaitce  ®s»ei8— Mutdai,  Benefit  Iit- 
suBANCB— Place  of  Stmr— Pbovision  of 
Policy. 

An  insurance  'company  cannot  enforce  a 
provision  of  its  policy  and  by-laws  prohibiting 
the  maintenance  of  suits  on  its  policies  else- 
where than  in  the  county  of  its  domicile;  such 
contract  stipulation  Iwiag  contrary  to  public 
policy. 

2.  Pleadiwo  «=»i64(2)— Plea  of  ParviLEOE 

— SUFFICIENCT— NEOATTVINO    EXCEPTIONS. 

In  suit  on  accident  policy,  where  company's 
plea  of  privilege  did  not  negative  exceptions 
contained  in  subdivisions  24  and  29  of  Rev. 
St.  art  1830,  as  to  venue,  it  was  properly  over- 
ruled in  view  of  article  1803,  as  to  sufficifncy 
of  plea  of  privilege. 

8.    INSITBANOK   «=9550— MTTTUAL  BENEFIT  IR- 

SinANCE — Liability— Waives. 
Though  bylaws  provide  that,  if  a  member 
flies  claim  before  his  disability  ceased,  he  waives 
all  right  to  future  benefit,  insurer  cannot  re- 
duce its  true  liability  by  means  of  a  mere  un- 
accepted offer  on  the  part  of  Jnsured  to  receive 
in  satisfaction  of  his  demand  less  than  amount 
to  which  he  is  entitled  under  Rev.  St  art.  4807. 

IBrror  to  Conrt  of  Civil  Appeals,  Eighth 
Supreme  Judicial  District. 

Action  by  B.  A.  Powell  and  another  against 
tbe  International  Travelers'  Association. 
Judgment  for  plaintiffs  was  afSrmed  dn  ap- 
peal to  the  Court  of  QvU  Appeals  (196  8.  W. 
957),  and  defendant  brings  error.    Affirmed. 

W.  W.  Moores,  of  StephenvlUe,  and  Seay 
&  Seay,  of  Dallas,  for  plaintlfT  in  error. 

B.  Ik  Thompaqn  and  E.  E.  Solomon,  of 
StephenvlUe,  for  defendants  in  error. 

GREENWOOD,  J.  [1]  This  case  Involves 
first  whether  an  insurance  company  can  en- 
force a  provision  of  its  policies  and  by-laws 
forbidding  the  maintenance  of  suits  on  its 
policies  elsewhere  than  In  the  county  of  ita 
domicile. 

We  have  this  day  determined  that  such  a 
contract  stipulation  is  contrary  to  public 
iwllcy,  and  that  notwithstanding  the  same, 
plaintiff  in  error  was  subject  to  be  sued  on 
one  of  its  policies  In  any  county  specified  in 
subdivisions  29  and  24,  of  arUde  1830,  R.  S. 
International  Travelers'  Ass'n  T.  Branom, 
109  Tex. ,  212  S.  W.  630. 

[2]  The  plea  of  privilege  In  this  case  did 
not  negative  tbe  exceptions  contained  In 
subdivisions  29  and  24  of  article  1830,  and 
therefore  it  was  properly  overruled.  Artidie 
1903,  B.  S. 

[3]  The  lemalnlng  assignments  of  error 
complain  of  the  rendition  of  Judgment  against 
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plaintiff  In  error  for  the  fall  amount  wUch  It 
promised  to  pay  by  the  policy  sued  on,  l>e- 
canse  defendants  In  error  bad  filed  a  claim 
for  a  lesser  amount. 

It  appears  that  before  the  expiration  of  the 
full  period  of  disability  for  which  the  Insured 
was  entitled  to  Indemnity  he  filed  proofs  of 
his  claim,  notwithstanding  one  of  plaintiff 
in  error's  by-laws  provided  that,  U  a  member 
filed  a  claim  before  his  disability  ceased,  he 
waived  all  right  to  future  benefits. 

In  our  opinion  the  utmost  effect  which 
could  be  given  to  this  by-law  would  be  to  pro- 
tect plaintiff  in  error  from  further  payment 
after  it  had  discharged  a  claim  presented  to 
it  for  an  Inadequate  amount.  If  plaintiff  in 
error  had  paid  the  claim  originally  presented, 
it  would  be  necessary  for  us  to  determine  the 
validity  of  the  by-law,  In  view  of  the  provi- 
sion of  article  4807,  R.  S.,  that  companies, 
eaA  as  plaintiff  in  error,  become  liable  for 
the  full  amount  provided  by  their  policies  or 
certificates  on  the  happening  of  the  contin- 
gencies Insured  against. 

It  is  decisive  of  this  case  to  hold  that  we 
would  not  regard  it  as  either  fair  or  reason- 
able to  construe  the  by-law  here  invoked  as 
intended  to  enable  defendant  in  error  to  re- 
duce Us  true  liability  by  means  of  a  mere  un- 
accepted offer  on  the  part  of  the  insured  to 
receive  in  satisfaction  of  his  demand  less 
than  the  amount  to  which  he  was  entitled. 

The  judgment  of  the  Court  of  Civil  Appeals 
is  correct,  and  is  afilrmed. 


HAWKINS, 
ting. 


3.,  disqualified  and  not  sit- 


FLATTERT  et  nx.  v.  MILLEE  et  at 
(^o.  2781) 

(Supreme  Court  of  Texas.    June  11,  1919.) 

Appeal  and  EIbbob  ®=3345(2)— PBOCEXDHTaB 
— Erbob  to  Court  or  Civil  Appeals— Lix- 

ITATIOR. 

It  is  essential  to  the  Jnrisdiction  of  the  Su- 
preme Court  that  the  petition  for  a  writ  of  er- 
ror be  filed  in  the  Court  of  Civil  Appeals  with- 
in 30  days  from  the  overruling  of  a  motion  for 
a  rehearing. 

Error  to  Court  of  Civil  Appeals  of  Sigbtb 
Supreme  Judicial  District. 

Action  by  T.  F.  Flattery  and  wife  against 
J.  W.  Miller  and  others.  From  an  order  of 
the  Court  of  Civil  Appeals,  reversing  Judg- 
ment for  plaintiffs  (171  S.  W.  253),  they  bring 
error.  Dismissed  for  want  of  Jurisdiction, 
and  withdrawn  from  the  Commission  of  Ap- 
peals. 


R.  L.  Whitehead  and  W.  W.  Earkpatrick, 
both  of  Houston,  and  B.  B.  Pickett,  of  Liber- 
ty, for  plaintUCs  in  error. 

O.  W.  Thorp  and  Barkley  &  Green,  all  of 
Houston,  for  defendants  in  error. 

PHIIiLIPS,  C.  J.  Since  our  reference  of 
this  case  to  the  Commission  of  Ax>peals  it  has 
come  to  our  attention  that  the  petition  for. 
writ  of  error  was  filed  in  the  CJourt  of  Civil 
Appeals  more  than  thirty  days  after  the  over- 
ruling by  that  court  of  the  motion  for  rehear- 
ing. The  motion  for  rehearing  was  overruled 
on  December  3,  1914.  The  petition  for  writ 
of  error  was  filed  in  the  Court  of  Civil  Ap- 
peals on  January  4,  191S. 

In  order  for  the  Supreme  Court  to  have 
Jurisdiction  to  grant  a  writ  of  error,  the  pe- 
tition for  the  writ  must  be  filed  in  the  Court 
of  Civil  Appeals  within  thirty  days  from  the 
overruling  of  the  motion  for  rehearing.  Tbia 
is  a  plain  and  positive  Jurisdictional  require- 
ment Schleicher  v.  Runge,  90  Tex.  466,  89 
S.  W.  279;  Vinson  ▼.  Carter,  106  Tex.  273, 
166  S.  W.  363.  The  case  must  be  dismissed 
for  want  of  jurisdiction.  It  is  wltbdiawn 
from  the  Commission  and  so  dlamlwaed. 


SIBLET  T.  ROBISON,  Com'r  of  General  Land 
Office,  et  al.    (No.  318&) 

(Supreme  Court  of  Texas.    Jane  11,  1919.) 

Mines  and  Minerals  «=>6— Febirt  to  Pbob- 
PECT  voB  Oil  and  Gas— "Subveted  Land." 
Under  Acts  8Sd  Leg.  c.  173,  as  to  permits  to 
prospect  for  oil  and  gas  upon  public  lands,  where 
a  certain  area  had  been  lawfully  surveyed  in 
virtue  of  an  application  made  under  the  act, 
but  upon  which  no  permit  issued,  the  field  notes 
being  approved  by  the  commissioner  and  filed 
in  the  land  office,  the  commissioner  was  au- 
tiiorized  to  treat  the  area,  as  resiiects  a  later 
application,  as  "surveyed  land"  within  the 
meaning  of  the  act. 

Original  proceeding  for  mandamus  by  J. 
D.  Sibley  against  J.  T.  Boblson,  Commission- 
er of  the  General  Land  Office,  and  others. 
Writ  refused. 

McMeans,  Garrison  &  Pollard,  of  Houston, 
for  plaintiff. 

W.  W.  Searcy,  of  Brenham,  and  M.  Hirseh 
and  Allan  Hannay,  both  of  Houston,  for  W. 
J.  Fox. 

Garden,  Starling,  Garden,  Hemphill  &  Wal- 
lace, of  Dallas,  for  W.  C  Wolff  and  a  D. 
Keax. 

E.  E.  Townes  and  O.  P.  Dougherty,  both  of 
Houston,  for  Humble  Oil  &  Ref.  Co. 

O.  M.  Oureton,  Atty.  Gen.,  and  W.  r. 
Schenck,  Asst  Atty*  Gen.,  for  J.  T.  Robiaon. 
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PHILLIPS,  O.  J.  The  relator  seelcs  a 
mandamus  to  compel  the  Land  Commissioner 
to  Issue  him  a  permit  nnder  the  Act  of  1913 
(Chapter  173,  General  Laws  of  1913)  to  pros- 
pect for  oU  and  gaa  upon  submerged  land  be- 
longing to  the  State  in  Tabb's  Bay  in  Harris 
County.  The  relator's  application  for  the 
permit  was  refused  by  the  Commissioner  be- 
cause of  an  outstanding  similar  permit  cover- 
ing the  same  area,  issued  under  the  Act  of 
1813  originally  to  W.  J.  Fox.  If  the  permit 
Issued  to  Fox  was  valid,  the  relator  is  not 
entitled  to  a  permit  It  is  contended  that  the 
Fox  permit  is  invalid  1}ecanse  of  its  being 
based  upon  an  application  not  filed  in  accord- 
ance with  the  law.  Fox,  in  making  his  appli- 
cation, treated  the  area  as  "surveyed  land," 
within  the  meaning  of  the  Act  of  1913,  and 
filed  his  application  with  the  county  clerk  of 
Hnrris  County.  This  was  proper,  if  the  area 
was  then  "surveyed  land"  within  the  intend- 
ment of  the  act.  Some  time  prior  to  the  fil- 
ing of  Fox's  application,  the  area  had  been 
dnly  and  lawfully  surveyed  in  virtue  of 
a  previous  application  made  under  the  act 
but  upon  which  no  permit  issued,  the  field 
notes  being  approved  by  the  Commissioner 
and  filed  In  the  Land  Office.  As  the  area  had 
been  once  lawfully  surveyed  and  its  field 
notes  were  duly  on  file  in  his  office,  the  Com- 
missioner treated  it  as  "surveyed  land"  with- 
in the  meaning  of  the  act,  and  accordingly 
recognized  Fox's  application  as  valid  and 
issued  him  the  permit.  Upon  the  advice  of 
the  Attorney  General,  this  construction  of 
the  act  has  governed  the  Land  Office  for  a 
number  of  years. 

While  the  act  directs  that  an  application 
for  a  permit  to  prospect  in  any  of  the  State's 
bays,  lakes,  etc.,  sliall  be  filed  with  the  coun- 
ty surveyor  of  the  county,  the  only  puri>ose 
of  the  requirement  is  the  ascertainment  of 
the  area  for  which  the  permit  is  sought  by  a 
proper  survey.  Upon  the  filing  of  such  an 
application,  it  is  accordingly  the  duty  of  the 
connty  surveyor,  under  the  act,  to  make  the 
survey  and  deliver  the  field  notes  to  the  ap- 
plicant for  filing  in  the  Land  Office.  Where 
the  area  has  been  thus  duly  surveyed  and  the 
survey  approved  by  the  Commissioner  and 
filed  in  his  office,  there  could  be  no  reason  for 
having  it  resurveyed  for  the  purpose  of  a 
subsequent  permit.  The  Legislature  is  not 
to  be  credited  with  an  Intention  to  impose 
any  such  useless  procedure.  With  such  a 
survey  once  made,  the  area  becomes  "survey- 
ed land"  within  the  meaning  of  the  act. 
Snch  is  its  status  because  it  has  been  "sur- 
veyed" in  the  manner  provided  by  law.  This 
Is  the  common-sense  construction  of  the  act, 
and  such,  therefore,  as  should  be  given  it 

The  mandamus  Is  refused. 

Aasodate  Justice  HAWKINS  win  later  file 
a  statement  of  his  views. 


TSATIELBBS'  INS.  CO.  T.  HABBIB 

<llt  S.W.) 

relator  seeks 
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TBAYBLEBS'  INS.  CO.  v.  HABBIS. 
(No.  85-2886.) 

(CommisBion  of  Appeals  of  Texas,  Section  B. 
June  U,  1918.) 

iNStTBANCB     <e=»646(e)— ACOIDEKT     POUOT — 

ExcEPnoRS— BuBDEN  or  Pboof. 
In  suit  on  accident  policy  coDtaining  excep- 
tion clauses,  such  as  a  clanse  providing  that 
the  policy  shall  not  coTer  accidents  resulting 
from  trying  to  ester  a  moving  conveyance  using 
steam  as  motive  power,  plaintiff  has  the  burden 
of  entablishing  that  the  accident  on  which  suit 
is  based  does  not  fall  within  the  exceptions; 
the  exception  clauses  being  constmed  as  taldng 
something  out  of  the  general  portion  of  the  con- 
tract BO  that  the  promise  is  to,  perform  only 
what  remains  after  the  part  excepted  is  taken 
away. 

Error  to  Court  of  Ovll  Appeals  of  Sixth 
Supreme  Jadiclal  District 

Action  by  Sallie  Lou  Harris  against  the 
Travelers'  Insurance  Company.  Judgment 
for  plaintiff  was  affirmed  by  the  Court  of 
Civil  Appeals  (178  S.  W.  816)  and  defendant 
brings  error.  Judgment  of  the  Court  of 
Civil  Appeals  and  of  the  trial  court  reversed 
and  cause  remanded. 

Thompson,  Knight,  Baker  &  Harris  and 
Geo.  S.  Wright,  all  of  Dallas,  for  plalntlflT  In 
error. 

Lacy  ft  Bramlette  and  Young  ft  Stinch- 
Comb,  all  of  Longview,  for  defendant  in  er- 
ror. 

SADLBB,  J.  The  Travelers'  Insurance 
Company  issued  an  Accident  policy  to  George 
y.  Harris  on  March  31,  1908,  in  which  it 
insured  bim  against  bodily  injuries  efEect- 
ed  directly  and  independently  of  all  other 
caoses  through  external,  violent,  and  acd- 
dottal  means,  wherein  it  promised  in  event 
of  death  to  pay  to  his  wife,  Sallie  Lou  Har- 
ris, the  sum  of  $6,000,  with  certain  accumu- 
lations. Within  the  policy  there  were  cer- 
tain exception  clauses,  the  ninth  of  wMch 
U: 

'"This  insurance  shall  not  cover  •••  in- 
juries •  •  •  from  voluntary  overexertion, 
from  voluntary  exposure  to  unnecessary  dan- 
ger. •  •  •  Nor  shall  this  insurance  cover 
accidents,  injuries,  death,  •  *  •  resulting  di- 
rectly or  indirectly  from  entering  or  trying  to 
enter  or  leave  a  moving  conveyance  using 
steam  as  a  motive  power,  *  *  *  or  happen- 
ing while  being  in  any  part  thereof  not  provid- 
ed for  occupation  by  passengers,  or  while  being 
on  a  railway  bridge  or  roadbed." 

The  assured  was  injured  at  Longview, 
Tex.,  on  July  9,  1912,  and  died  therefrom 
a  few  days  later.    The  policy  was  In  full 
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force  at  the  Hme  of  the  Injury.  From  a 
Judgment  favotable  to  the  beneficiary,  writ 
of  error  was  brought  to  the  Court  of  Civil 
Appeals,  and  the  Judgment  affirmed.  178 
S.  W.  816. 

In  the  trial  court  the  plaintiff  pleaded  that 
the  accident  came  within  the  terms  of  the 
policy  and  was  covered  thereby,  although 
not  setting  up  the  exception  clauses  specif- 
ically. The  defendant  pleaded  these  claus- 
es, and  on  the  trial  the  plaintiff  introduced 
the  contract  in  evidence. 

The  proof  showed  that  the  Insured  was 
injured  at  Longriew,  imder  such  drcum- 
Btances  as  tended  to  raise  the  Issues  of  (a) 
whether  the  assured  was  endeavoring  at 
the  time  of  the  Injury  to  enter  a  moving 
passenger  train  using  steam  as  a  motive 
iwwer,  and  (b)  whether  it  occurred  while 
assured  was  on  a  railway  roadbed. 

The  defendant  sought  to  have  the  trial 
court  peremptorily  charge  in  its  favor,  on 
the  ground  that  the  burden  was  on  the 
plaintiff  to  plead  and  prove  that  the  In- 
Jury  to  the  Insured  did  not  fall  within  the 
terms  of  the  exceptions  set  forth  in  clause 
9  of  the  policy,  and  on  the  ground  that 
the  evidence  failed  to  show  an  accident  com- 
ing within  the  terms  of  the  policy.  It  also 
asked  a  charge  placing  the  burden  on  the 
plaintiff  to  establish  that  the  accident  did 
not  fall  within  the  exception. 

The  trial  court  and  the  Court  of  Civil 
Appeals  held  against  the  contentions  of 
the  insurance  company  on  both  propositions, 
and  writ  of  error  was  granted  by  the  Su^ 
preme  Court  in  the  view  that  the  rule  an- 
nounced in  Insurance  Co.  v.  Co-operative 
Association,  77  Tex.  225, 13  S.  W.  980,  should 
be  applied  in  the  instant  case. 

The  consideration  of  these  questions  has 
necessitated  a  very  comprehensive  search 
of  the  authorities,  in  an  eAirt  to  ascertain 
the  rule  which  on  principle  should  be  ap- 
plied. The  courts  of  the  country  are  not  a 
unit  on  the  application  of  the  rule  govern- 
ing In  such  cases. 

Tlie  contra  holdings  of  the  court  can,  how- 
ever, be  accounted  for  on  the  difference  In 
the  construction  of  the  contracts  by  the 
courts.  Those  courts  which  treat  the  con- 
tracts as  being  general,  and  the  clauses 
declaring  what  they  shall  not  cover  as  "stip- 
ulations added  to  the  principal  contract  to 
avoid  the  promise  of  the  insurer  by  way  of 
defeasance  or  excuse,^'  hold  that  these  dans- 
es  are  defensive,  and  must  be  pleaded  and 
sustained  by  the  insurer;  while  the  courts 
which  construe  the  exception  clauses  as 
"taking  something  out  of  the  general  por- 
tion of  the  contract,  so  that  the  promise 
is  to  perform  only  what  remains  after  the 
part  excepted  is  taken  away,"  place  the  bur- 
den of  pleading  and  proof  upon  the  assured 
to  negative  them  by  showing  that  his  cause 


of  action  does  not  come  wltUn  the  ezcei»- 
tlpn. 

The  latter  construction  of  the  contract 
and  rule  on  the  burden  of  pleading  and  proof 
Is  supported  in  the  following  cases:  Mary- 
land Casualty  Co.  v.  Hndglns,  97  Ter.  124, 
76  S.  W.  745,  64  li.  R.  A.  349,  104  Am.  St 
Rep.  857,  1  Ann.  Cas.  252;  Insurance  Co. 
V.  Co-operative  Association,  77  Tex.  225,  13 
S.  W.  980;  Insurance  Co.  v.  Boren,  83  Tex 
97,  IS  S.  W.  484;  Maryland  Casualty  Co.  v. 
Glass,  29  Tex.  Civ.  App.  169,  67  S.  W.  1062 ; 
ndelity  8c  Casualty  Co.  v.  Welse,  182  UL 
496,  55  N.  E.  640;  American  Accident  Co.  v. 
Carson,  99  Ky.  441,  36  S.  W.  169,  34  U  R. 
A.  301,  59  Am.  St  Rep.  473;  Tolmle  v.  Fi- 
delity &  Casualty  Co.,  95  App.  DIv.  852,  88 
N.  Y.  Supp.  717,  affirmed  183  N.  Y.  5S1, 
76  N.  B.  1110;  Travelers'  Insurance  Ca  v. 
McConkey,  127  U.  S.  661,  8  Sup.  Ct  1360,  32 
L.  Ed.  308;  Markland  v.  Clover  Leaf  Casu- 
alty Co.  (Mo.)  209  S.  W.  602. 

Cases  which  have  been  decided  in  other 
Jurisdictions,  annonndng  a  different  rule, 
will  be  found  in  notes  under  Starr  v.  ^tna 
Life  Ins.  Co.,  41  Wash.  109,  83  Pac.  U3,  4 
U  R.  A.  (N.  S.)  636.  Our  Courts  of  Civil 
Appeals  have  held  contra  to  the  rule  an- 
nounced in  Co-operative  Association,  supra. 
In  the  following  cases:  Burlington  Ins.  Co. 
V.  Rivers,  9  Tex.  Civ.  App,  177,  28  8.  W. 
453;  General  Accident  Ins.  Co.  v.  Hayes,  52 
Tex.  Civ.  App.  272,  U3  S.  W.  990 ;  Employ- 
ers' Liability  Assurance  Corp.  v.  Rochelle, 
35  S.  W.  896;  Hartford  Fire  Ins.  Ca  v. 
Watt,  39  S.  W.  200.  These  cases  are  In  con- 
flict with  decisions  of  our  Supreme  Court, 
by  which  we  are  bound. 

In  view  of  the  decisions  by  our  Supreme 
Court  and  the  Indication  made  in  granting 
the  writ  In  this  case,  we  are  of  the  opinion 
that  the  burden  rests  upon  the  plainUff  to 
show  that  her  cause  of  action  does  not  taU 
within  the  excepting  clause. 

We  think  the  court  erred  in  refusing  to 
give  a  proper  charge  on  the  burden  of  prool 

The  plaintiff  in  error  also  insists  that 
under  the  evidence  Judgment  should  be  ren- 
dered for  it  We  do  not  think  so.  The  evi- 
dence taken  as  a  whole  raises  the  Issues, 
and  the  jury  should  determine  them  under 
appropriate  Instructions. 

In  our  opinion,  the  Court  of  Civil  Appeals 
correctly  disposed  of  the  other  assignments. 

We  therefore  recommend  that  the  judg- 
ments of  the  Court  of  Civil  Appeals  and  of 
the  trial  court  be  reversed,  and  the  cause 
remanded. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission,  of. Appeals  is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court  We  approve  the 
holding  of  the  Commission  on  the  question 
discussed. 
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(SI  a  s.w.) 

Court  of  CItU  Appeals  as  to  twx>  of  tbe  plain- 
tiffs and  reversed  as  to  the  tliird  (174  S.  W. 
706),  and  defendants  bring  error.  Reversed 
and  judgment  of  the  district  court  affirmed 
in  part  and  reversed  In  part,  as  recommend- 
ed by  the  Commission  of  Ai^eals. 


1.  TEiTAircT  m  Common  «s345  —  Dkkd  fbom 

SlNOIX  TXNART— VaUDHY   AND   ETFECT. 

A  deed  from  one  tenant  in  common  to  a 
specific  part  of  the  common  property  will  be 
recognized  and  the  purchaser  thereof  protected 
by  setting  apart  to  liim  the  specific  part  -so 
conveyed,  if  this  can  be  done  without  prejudice 
to  the  other  owners. 

2.  Tenakct  in  GoiiMON  «=>45  —  Deed  from 

SiNOLE  TENANT^RIOHTS  OF  PUBCHASEBS. 

The  right  of  a  purchaser  from  one  tenant 
in  common  to  a  specific  tract  conveyed  to  bim 
does  not  depend  upon  the  nonjoining  tenants' 
assent  to  or  recognition  of  the  sale,  nor  is  it 
created  through  estoppel,  but  is  conditioned 
solely  upon  whether  its  enforcement  would 
prejudice  the  other  owners. 

3.  Tenancy  in  Common  «=945— Deed  bt  Sin- 
GI.B  Tenant  —  Rights  of  Pobchasebs  — 
Prejudice  to  Nonjoinino  Tenants. 

Where  one  tenant  in  common  has  conveyed 
a  specific  part  of  the  common  property  and 
there  remains  a  sufficient  estate  out  of  which 
the  interests  of  the  nonjoining  tenants  can  be 
satisfied,  the  remaining  acreage  being  exactly 
the  same  in  kind  and  valne  as  the  tract  sold, 
the  nonjoining  tenants  cannot  be  prejudiced, 
and  the  right  of  tbe  purcliaser  should  be  en- 
forced.   ' 

4.  Tenancy  in  Common  €is>45— Cokvetanoe 
ar  SiNOLB  Tenant— RioHTB  of  Pobchas- 
ebs—Effect  OF  Incompetbnct  of  Nonjoin- 
ino Tenant. 

Since  the  right  of  a  purchaser  of  a  specific 
portion  of  lands  held  in  common  from  one  of 
the  tenants  does  not  depend  upon  their  as- 
sent or  upon  estoppel,  it  is  immaterial  that  a 
nonjoining  tenant  against  whom  it  is  sought 
to  enforce  the  right  is  meataliy  incompetent,  or 
that  an  estoppel  cannot  arise  from  his  conduct, 
where  his  rights  will  not  be  prejudiced  by  the 
■ale. 

6.  Pabtition  *=»9(1)— Tenanot  in  Common— 
Validitt  as  AoAiNsr  Incompetent  Ten- 
ant. 
Where  certain  tenants  in  common  conveyed 
a  specific  portion  of  common  property  and  one 
of  the  nonjoining  tenants  was  non  compos  men- 
tis, a  private  partition  of  the  unsold  portion 
of  the  common  property  among  all  the  tenants 
equally  was  not  binding  upon  the  incompetent 
tenant,  since  he  should  have  received  an  equal 
■hare  of  tbe  entire  tract,  and  not  merely  of 
the  unsold  portion. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  in  trespass  to  try  title  and  for 
IMirtition  by  Maria  Ramlres  and  others 
against  Ed  C.  Lasater  and  others.  Judg- 
ment  for   defendants   wag   affirmed    by  the 


Dougherty  &  Dougherty,  of  Beevllle,  for 
plaintiffs  In  error. 

S.  H.  Woods,  of  Alice,  and  T.  O.  Woldert. 
of  Houston,  for  defendants  in  error. 

SONFIELD,  P.  J.  Action  in  trespass  to 
try  title,  and  for  partition,  brought  by  Maria 
Ramirez  and  others,  plaintiffs,  against  Ed 
C.  Lasater  and  others,  defendants. 

The  following  are  the  material  facts  as 
agreed  upon  between  the  parties  and  found 
by  tbe  court:  In  June,  1894,  Jose  Ramirez, 
who  owned  In  fee  simple  as  his  separate 
estate  3,824.98  acres  of  land  out  of  the  San 
Pedro  de  Charco  Redondo  grant  In  Duval 
county,  mortgaged  2,500  acres  of  this  land 
to  secure  a  note  In  the  sum  of  $2,600.  Jose 
Ramirez  died  Intestate  in  August,  1891,  with- 
out having  disposed  of  the  3,824.98  acres,  of 
which  2,500  acres  continued  subject  to  the 
mortgage,  and  left  suirlvlng  blm  a  wife 
and  11  children.  On  or  about  July  9,  1898, 
the  surviving  wife  and  8  of  the  children 
executed  a  warranty  deed,  conveying  to 
Francis  Smith,  tbe  bolder  and  owner  of  the 
above-mentioned  note  and  mortgage,  a  spe- 
cific 2,500  acres  out  of  the  3,824.98-acre  tract, 
describing  the  same  by  metes  and  bounds. 
Tbe  consideration  for  the  conveyance  was 
the  surrender  and  liquidation  of  the  note, 
which  consideration  was  the  reasonable  mar- 
Icet  value  of  the  land  at  that  time.  In 
March,  1899,  Smith  conveyed  the  2,S0O-acre 
tract  to  Ed  C.  Lasater  by  deed  with  cove- 
nants of  special  warranty.  Lasater  went  in- 
to immediate  possession,  and  fenced  and  im- 
proved the  tract.  Subsequently  Lasater  con- 
veyed a  specific  tract  of  1,200  acres  of  said 
2,500  acres  to  defendants  Joae  Guerra,  E}me- 
terio  Guerra,  Antonio  Guerra,  Francisco 
Guerra,  Zaragosa  Guerra,  and  Rafael  Guer- 
ra ;  and  400  acres  of  the  remainder  thereof, 
described  by  metes  and  bounds,  to  defend- 
ant Manuel  Plnada  and  wife.  AU  tbe  yen- 
dees  went  Into  immediate  possession  of  the 
respective  tracts  purchased,  malctng  valuable 
improvements  thereon ;  and  defendant  Las- 
ater continued  In  possession  of  the  remain- 
ing 900  acres.  The  whole  3,824.98  acres  were 
of  exactly  the  same  kind,  character,  and 
value,  acre  for  acre,  and  the  2,600  acrer 
were  of  the  same  kind,  diaracter,  and  value, 
acre  for  acre,  with  the  1,324.98  acres  re- 
maining tmsold.  Tbe  only  difference  in  the 
value  of  the  land  resulted  from  tbe  improve- 
ments placed  thereon  by  defendants. 

Plaintiffs  Maria  Ramirez,  Rafael  Ramirez, 
and   Cesario  Ramirez  were  the  3   of  said 
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11  children  that  did  not  Join  In  the  con- 
veyance of  the  2,500-acre  tract  to  Smith. 
They  seek  herein  to  recover  three-elevenths 
of  said  tract,  and  for  partition  thereof.  It 
is  alleged  tliat  Cesarlo  Ramirez  is  non  com- 
pos mentis,  and  the  suit  is  prosecuted  by  Ids 
next  friend,  Maria  Ramirez. 

After  the  filing  of  the  suit,  plaintiffs  and 
the  8  other  ciiildren,  heirs  of  Jose  Ramirez, 
who  had  been  made  defendants  in  the  case, 
without  the  knowledge  or  consent  of  the 
court  or  of  the  other  defendants,  made  a 
partition  of  the  1,324.98  acres  remaining,  di- 
viding same  up  in  equal  parts,  each  taking 
one-eleventh  thereof.  It  was  admitted  that 
this  partition,  was  effected  for  the  purpose 
of  making  It  impossible  for  plaintiffs  to 
recover  their  interests  out  of  the  1,324.98 
acres,  and  to  enable  them  to  recover  same 
out  of  the  2,500-acre  tract.  By  supplemental 
petition,  plaintiffs  alleged  that  the  parties 
to  said  petition  had  received  and  accepted 
their  respective  shares  under  said  partition 
and  prayed  its  confirmation. 

On  the  trial,  the  plaintiffs,  through  their 
attorney,  on  suggestion  by  the  court  that 
they  should  recover  their  interest  out  of  the 
1,324.98-acre  tract,  which  was  ample  for  that 
purpose,  stated  in  open  court  that  they  de- 
clined to  have  their  interests  set  apart  to 
them  out  of  that  tract,  and  insisted  on  a 
confirmation  of  the  partition  made. 

The  trial  court  rendered  Judgment  for  de- 
fendants, quieting  them  in  their  title  to  and 
possession  of  the  2,500-acre  tract,  and  con- 
firmed the  partition  as  prayed  for. 

On  appeal,  the  Court  of  Civil  Appeals 
affirmed  the  Judgment  of  the  trial  court  as 
to  Maria  and  Rafael  Ramirez.  As  to  Ces- 
ario  Ramirez,  the  Judgment  of  the  trial  court 
was  reversed,  and  Judgment  rendered  award- 
ing him  one-eleventh  of  the  2,500-acre  tract, 
on  the  ground  that,  being  non  compos  men- 
tis, the  sale  by  some  of  the  tenants  in  cont- 
mon  was  not  binding  on  him,  and  that  no 
estoppel  could  be  invoked  against  him.  174 
S.  W.  706. 

[1]  It  is  weU  settled  In  this  state  that  a 
deed  from  one  tenant  in  common  to  a  specific 
part  of  the  common  property  will  be  recog- 
nized, and  the  purchaser  thereof  protected, 
by  setting  apart  to  liim  the  spedflc  part  so 
conveyed,  if  this  can  be  done  without 
prejudice  to  the  other  ownera  Arnold  v. 
Cauble,  49  Tex.  627;  Camoron  v.  Thurmond. 
66  Tex.  22 ;  Furrh  v.  Winston,  66  Tex.  521 ; 
Maverick  v.  Burney,  88  Tex.  860,  32  S.  W. 
512.  TbSa  rule  was  recognized  by  the  Court 
of  Civil  Appeals,  and,  under  the  undisputed 
facts  and  the  findings  of  the  court,  held  ap- 
plicable to  plaintiff's  omer  than  Oesario 
Bamlres. 

The  question  presented  Is:  Is  the  author- 
ity of  the  court  to  protect  the  defendants,  by 
setting  apart  to  them  the  specific  2,600  acres, 
affected  by  reason  of  the  disability  of  Ces- 
arlo Ramirez? 


[2-4]  The  right  of  a  purcbaser  from  one 
tenant  in  common  to  the  specific  tract  con- 
veyed to  him  does  not  depend,  and  is  not 
based  upon,  the  nonjoinlng  tenants'  assent 
to,  acquiescence  in,  or  recognition  of,  the 
sale;  nor  is  it  created  through  estoppel. 
The  right  exists  Independent  of  any  act  or 
conduct  on  the  part  of  the  nonjoining  ten- 
ants, and  is  conditioned  solely  upon  the 
question  whether  its  enforcement  would 
prejudice  or  Injuriously  affect  the  other  own- 
ers. Where,  as  in  this  case,  there  remains 
a  sufficient  estate  out  of  which  the  Interests 
of  such  nonjoining  tenants  can  be  satisfied, 
the  remaining  acreage  being  exactly  the 
same  in  kind  and  character,  and  of  the  same 
value,  acre  for  acre,  as  the  tract  sold,  there 
can  be  no  prejudice,  and  the  right  exists  and 
should  be  enforced. .  As  the  right  does  not 
depend  upon  assent  acquiescence,  ratifica- 
tion, or  estoppel,  it  is  Immaterial  that  the 
one  against  whom  It  is  sought  to  be  enforced 
is  incapable  of  mental  decision,  and  that  an 
estoppel  cannot  arise  from  his  conduct.  If 
the  sale  and  the  attendant  right  to  the 
specific  tract  was  without  prejudice  to  Maria 
and  Rafael  Ramirez,  sane,  in  what  manner 
could  it  be  prejudicial  to  Cesarlo  Ramirez, 
insane?  His  rights  in  this  respect  are  pre- 
cisely the  same,  regardless  of  his  mental 
state.  He  is  entitled  to  an  interest  of  one- 
eleventh  in  the  whole,  approximately  348 
acres.  His  interest  is  in  the  tract  in  its 
entirety.  If,  however,  from  the  unsold  por- 
tions of  the  land  liis  interest  can  be  equi- 
tably  adjusted,  the  court  will  protect  de- 
fendants by  setting  apart  to  them  their 
specific  tracts.  Such  protection  is  predicat- 
ed upon  a  recognition  of  the  equities  of  the 
respective  parties,  unaffected  by  the  mental 
incapacity  of  one  of  the  cotenants. 

[6]  The  trial  court  confirmed  the  partition 
of  November,  1908,  whereby  the  remaining 
1,324.08  acres  were  partitioned  equally  be- 
tween the  11  children  and  heirs  of  Joae 
Ramirez,  including  the  8  who  were  grantors 
in  the  deed  to  Smith  conveying  the  2,500 
acres.  The  Court  of  Civil  Appeals  affirmed 
this  part  of  the  Judgment.  Cesario  Ramirez, 
being,  as  found  by  the  Court  of  Civil  Ap- 
peals, non  compos  mentis,  was  not  bound  by 
the  partition  or  the  deed  evidencing  the 
same,  and  in  said  partition  be  should  have 
received  an  Interest  equal  to  one-eleventh  of 
the  entire  3,824.98  acres.  To  award  de- 
fendants the  2,500  acres,  and  confirm  the 
partition  of  November,  1908,  would  be  to 
deny  him  a  part  of  his  interest  in  the  land. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  Civil  Appeals  should  be  re- 
versed, and  the  Judgment  of  the  district 
court  in  all  things  affirmed,  except  the  con- 
firmation of  the  partition  of  November,  1908; 
and  as  to  this,  the  Judgment  of  the  district 
court  should  be  reversed,  and  the  cause  re- 
manded. 


Digitized  by 


Google 


fCja±        I    P^^  /*n     J3JX.J.^a.     Vb      XXVUIBJL     \^\ft   T*     ■"  "    ■    ■■■  —  ■" 


(212  B.W.) 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court  We  approve  the  hold- 
ing of  the  Commission  on  the  questions  dis- 
cussed. 


WEST  TEXAS  BANK  &  TRUST  CO.  r. 
MATLOCK  et  al.  (No.  61-2790.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  11,  1919.) 

1.  PEBPETcrrriEB  «=>4(1)— What  CoNSTrruTES. 

A  perpetuity  is  a  limitation  of  property  tak- 
ing the  subject  thereof  out  of  commerce  for  a 
longer  period  than  a  life  or  lives  in  being  and 
21  years  thereafter  (citing  Words  and  Phrases, 
Perpetuity). 

2.  Pekpetuities  ^=7(1) — ^Defosh  to  be  Paid 

ON   CONTCNGENCT— LlMITATrON   OIP  TiME  FOB 
PEBrOKMANCE. 

Where  a  vendor  of  land  which  was  divided 
into  many  lots  and  farms  agreed  to  pay  $50,000 
bonus  to  the  first  railroad  that  should  come 
through  the  land,  and  to  deposit  the  bonus  with 
trustees,  held  that  when  the  funds  were  deliver- 
ed to  trustees  it  was  proper  for  the  vendor  to 
insist  that  the  trustees'  bond  should  provide  for 
return  of  the  money  within  a  reasonable  time 
if  no  railroad  was  constructed,  for  if  such  pro- 
Tision  were  not  incorporated  in  the  agreement, 
the  trust  would  be  invalid  under  Const,  art.  1, 
§  26,  as  creating  a  perpetaity. 

8.  Tbubts    <S=»61(4)— Aqkeembnt— Conbtbuo- 

TION. 

Where  a  vendor  of  large  parcel  of  land 
which  was  subdivided  into  lots  and  farms 
agreed  to  deposit  $50,000  with  trustees  to  be 
paid  by  them  as  a  bonus  to  the  first  railroad 
constmcting  line  through  the  property,  held 
that  the  vendor  was  entitled  to  have  the  fund 
revert  to  him  it  the  trust  should  terminate  with- 
in a  reasonable  time  without  attainment  of  ob- 
ject. 

4.  Tbusts  ^=3153— Intebest  on  Fund. 

Where  a  vendor  of  land  which  was  sub- 
divided into  many  different  parcels  agreed  to 
deposit  $60,000  with  trustees  to  be  paid  as 
bonos  to  the  first  railroad  coming  through  the 
land,  held  that  under  the  agreement  the  vendor 
or  his  heirs  were  entitled  to  the  interest  on  the 
fund  during  the  time  it  was  held  by  the  trustees, 
before  a  railroad  was  constructed. 

6.  Trusts  «=>227— Counsel  Pees— Right  to. 
Trustees  should  be  allowed  to  pay  out  of 
trust  fund  expenses  of  litigation  concerning  such 
fund  in  event  the  litigation  is  forced  on  them; 
hence  tmstees  of  fund,  deposited  by  vendor  of 
large  parcel  of  land  to  hold  as  a  bonus  to  first 
railroad  coming  through,  are  entitled  to  pay 
attorney's  fees  out  of  trust  fund,  where  it  was 
sought  by  the  executor  of  the  vendor  to  recover 
the  fund. 

» ^ , 

^jsjFor  other  cases  see  same  topic  and  KEY-lTf^ 


6.  Tbubts  9=»227— Aitornkt's  Txes— Bsks- 
ficiabies. 


Where  vendor  of  land  deposited  $60,000  with 
trustees  to  he  paid  as  a  bonus  to  the  first  rail- 
road coming  through  the  land,  held  that,  where 
the  executors  of  vendor  sought  to  recover  the 
amount  on  the  theory  that  a  reasonable  time 
had  expired  withont  the  construction  of  a  rail- 
road, purchasers  who  because  of  their  interest 
intervened  are  not  entitled  to  have  allowed  at- 
torney's fees  out  of  the  corpus  of  trust  fund  be- 
cause the  trustees  represented  them  and  pi^rsons 
similarly  situated. 

Error  to  Court  of  -Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  the  West  Texas  Bank  &  Trust 
Company,  executor,  against  A.  L.  Matlock 
and  others,  trustees.  In  which  Walter  Brown 
and  others  intervened.  Judgment  for  defend- 
ants was  affirmed  by  the  Court  of  Civil  Ap- 
peals (172  S.  W.  162),  and  plaintiff  brings  er- 
ror.   Judgment  reformed  and  affirmed. 

McFarland  &  Lewrigbt  and  W.  H.  Kennon, 
all  of  San  Antonio,  for  plaintiff  in  error. 

Butler  L.  Knight  and  A.  L.  Matlock,  both 
of  San  Antonio,  for  defendants  In  error. 

TAXLOB,  J.  The  plaintiff.  West  Texas 
Bank  &  Trust  Company,  as  executor  of  the 
last  will  and  testament  of  Dr.  G.  F.  Simmons, 
deceased,  instituted  this  suit  against  the  de- 
fendants, A.  L.  Matlock,  A.  M.  Avant,  and  A. 
W.  Eastman  (who  died  prior  to  the  trial  be- 
low), to  recover  from  them,  as  trustees  a 
trust  fund  of  $50,000.  Walter  Brown  and 
nine  others,  acting  for  themselves  and  all 
others  similarly  situated,  intervened. 

The  cause  was  submitted  to  the  jury  upon 
one  special  issue  of  fact;  and  upon  the  an- 
swer to  that  issue,  together  with  other  facts 
found  by  the  court  Judgment  was  rendered 
for  the  defendant  trustees  and  interveners. 
The  Court  of  Civil  Appeals  affirmed  the  Judg- 
ment of  the  trial  court.    172  S.  W.  162. 

Dr.  'Simmons  was  the  owner  of  60,000  acres 
of  land  in  Live  Oak  county,  Tex.  On  the  4th 
day  of  June,  1906,  he  conveyed  the  said  land 
to  J.  P.  Barclay,  R.  L.  Ball,  and  E.  P.  Sim- 
mons, in  trust,  to  convey  to  prospective  pur- 
chasers in  compliance  with  a  certain  plan  of 
distribution  theretofore  devised  and  set  forth 
In  22  rules  hereafter  referred  to.  The  land. 
In  accordance  with  the  provisions  of  said 
rules,  was  laid  out  into  a  certain  town  site 
containing  4,200  lots,  later  designated  as  Sim- 
moQs  City,  and  4,205  farm  tracts,  as  provid- 
ed f Qj  in  the  plan  of  distribution. 

I\     sVni™°'^  tlirougii  iiis  agents,  sold,  for 
ft  *^r-  °^„aVVoTi.  ot  %U0  ea^c^.  awUcatlons  to 
*  %0?^**    ^o  BtooMt  4,\00  -cetsoTxa,  tesVdVng  in 
ti^v„nas®  -    ■  -  -     —   ■ 


/s<» 


Digitized  by 


Google 


938 


212  S0UTHWKS131BN  BIBFORTEB 


fTez. 


On  the  24th  day  of  7uly,  1906,  Dr.  Simmons 
entered  into  a  trust  aerreement  with  the  said 
Barclay,  Ball,  and  Simmons,  as  trustees,  tin- 
der  the  terms  of  which  the  accumulation  of 
a  fund  of  $50,000  was  provided  for,  known  as 
a  "Railroad  Bonus  Fund."  The  agreement  re- 
quired the  said  trustees  to  hold  the  fund  so 
accumulated  in  trust,  to  be  paid  over  in  com- 
pliance with  the  requlr^nents  of  said  rules, 
particularly  rule  22;  that  is  to  say,  it  any 
railroad  having  an  eastern  or  northern  con- 
nection should  build  and  operate  a  railroad 
through  said  tract  of  land  and  town  site,  lu 
accordance  with  the  conditions  laid  down  in 
said  booklet,  the  trustees  were  authorized  to 
pay  over  the  bonus  to  the  railroad  company. 
The  agreement  provided  that  if  a  railroad 
should  be  completed  and  in  operation  before 
the  time  for  the  distribution  of  the  lots  and 
farms,  the  money  should  be  paid  to  the  rail- 
road company  on  the  day  of  distribution,  but 
if  no  railroad  was  completed  through  the 
town  site  prior  to  such  time,  then  the  said 
trustees  were  authorized  to  turn  over  the 
$50,000  to  three  trustees  to  be  selected  as 
provided  In  rule  0. 

The  agreement  further  provided  that  said 
bonus  should  be  turned  over  to  the  trustees 
selected  only  on  the  execution  and  delivery 
by  them,  within  one  year  from  the  date  of 
distribution,  of  a  bond  payable  to  Dr.  Sim- 
mons, his  heirs  or  assigns,  conditioned  that 
said  trustees  should  hold  the  fund,  in  trust, 
to  pay  to  any  railroad  company  that  should 
build  and  operate  a  railroad  through  said 
town  site  within  a  reasonable  time. 

The  agreement  was  conditioned  also  that 
if  no  railroad  was  so  built  and  operated  with- 
in a  reasonable  time,  then  said  $50,000  should 
revert  to  Dr.  Simmons,  his  heirs  or  assigns, 
and  stipulated  further  that  the  trustees,  dur- 
ing the  time  they  were  authorized  to  hold 
said  fund,  should  place  the  same  at  interest, 
to  be  paid  annually  to  the  said  Simmons,  or 
his  estate. 

At  the  time  of  the  distribution  September 
9, 1907,  no  railroad  had  been  built  to  the  town 
site.  On  that  occasion  A.  L.  Matlock,  A.  M. 
Avant,  and  A.  "W.  Eastman  were  duly  select- 
ed as  trustees.  It  was  agreed  between  them. 
Dr.  Simmons,  and  the  purchasers,  that  they, 
as  trustees,  should  give  a  bond  for  the  protec- 
tion of  the  purchasers  on  the  delivery  of  the 
bonus,  but  neither  the  trustees  nor  the  pur- 
chasers then  knew  that  the  foregoing  stipula- 
tions, relating  to  the  building  of  the  railroad 
within  a  reasonable  time,  the  payment  of  in- 
terest, and  the  reversion  of  the  fund,  would 
be  incorporated  in  the  bond.  The  said  Mat- 
lock, Avant,  and  EJastman,  on  learning  that 
the  fund  would  be  turned  over  to  them  only 
on  the  conditions  stated,  and  being  desirous 
of  securing  possession  thereof,  and  of  pre- 
venting a  reverter  within  the  year  to  Dr. 
Simmons,  executed  the  bond  conditioned  as 
required,  and  the  sum  of  $50,000  was  paid 


over  to  them  by  the  said  Barclay,  Ball,  and 
Simmons,  to  be  held  and  administered  as 
stipulated  in  the  bond. 

The  booklet  referred  to.  Home  Sweet  Home^ 
Is  a  part  of  each  purchaser's  application  to 
buy  a  lot  and  farm.  It  is  Tlvldly,  and  we 
may  say,  aptly,  described  by  Chief  Justice  Fly 
in  the  opinion  of  the  Court  of  Civil  Appeals 
as  a  rose-colored  pamphlet  issued  under  an 
alluring  title.  It  is  indeed  calculated  to 
arouse  by  its  songs,  not  only  the  sentiments  of 
the  lovers  of  homes,  but  their  religious  feel' 
lugs  as  well.  It  contains,  In  addition  to 
songs  and  customary  prospectus  Inducements, 
a  comparison  between  the  productivity  of 
said  60,000-acre  tract  and  Texas  lands  gen- 
erally with  that  of  lands  in  other  states, 
which  Is  no  wise  unfavorable  to  the  lands  in 
the  vldnlty  of  Simmons  City.  Its  relevancy, 
however,  is  due  to  the  fact  that  it  contains 
the  rules  above  referred  to,  particularly  rules 
numbered  9  and  22.  Those  rules  relate  to 
many  irrelevant  matters,  such  as  the  estab- 
lishment and  naming  of  the  town  site,  the 
numbering,  description,  and  distribution  of 
the  lots  and  farms,  the  plan  of  making  pay- 
ments therefor,  etc.  Rules  9  and  22,  however, 
are  vital  to  a  determination  of  the  Issues  in- 
volved, and  will  be  later  set  out  in  full. 

The  plaintiff  declares  upon  the  bond  exe- 
cuted by  the  defendant  trustees.  Recovery 
of  the  bonus  fund  is  prayed  for  und6r  the 
allegation  that  a  reasonable  time  for  the 
building  of  the  railroad  has  expired,  and  that 
the  failure  to  construct  a  railroad  within 
such  time  has  terminated  the  trust. 

The  surviving  trustees  deny  that  a  reason- 
able time  has  expired  for  the  accomplishment 
of  the  purpose  of  the  trust,  and  assert  that 
they  would  not  have  executed  the  bond  suea 
on,  except  that  they  could  not  otherwise  get 
possession  of  the  fund,  and  did  not  desire  to 
jeopardise  the  interests  of  the  purchasers  by 
permitting  the  bonus  to  revert  The  forego- 
ing pleadings  of  the  defendant  trustees,  as 
briefly  above  stated,  include,  in  view  of  the 
evidence  adduced,  all  of  their  material  al- 
legations, except  those  made  the  basis  of  a 
recovery  of  attorney's  fees.  They  ask  the 
court  to  construe  the  contracts  to  purchase, 
of  which  rule  22  was  a  vital  part,  and  to  es- 
tablish, define,  and  declare  the  rights  of  the 
parties  at  interest  thereunder,  and  to  declare 
their  duties  as  trustees,  under  the  trust 

The  intervening  purchasers  resisted  the  ac- 
tion upon  practically  the  same  grounds  as 
those  urged  by  the  trustees,  and  asserted  an 
interest,  not  only  in  having  the  trust  admin- 
istered under  the  provisions  of  rule  22,  but 
a  vested  interest  in  the  trust  fund  itself,  and 
prayed  that  the  court  so  declare.  Tbey  al- 
lege further  that  the  bond  la  void  for  the  rea- 
son that  the  provisions  relating  to  a  reversion 
of  the  fund,  the  payment  of  interest,  and  the 
building  of  a  railroad  within  a  reasonable 
time,  were  made  without  their  knowledge  or 
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conseDt,  and  are  less  advantageous  to  them 
than  the  terms  Imposed  under  their  appli- 
cations to  purchase,  as  provided  In  rule  22; 
that  their  rights  under  the  trust  should  be 
ascertained  from  their  respective  purchase 
contracts,  and  particularly  by  reference  to 
the  rule.'  The  interveners  prayed  also  that  a 
foe  be  paid  the  attorney  representing  them, 
and  that  they  recover  $4,000  Interest  thereto- 
fore paid  the  Simmons  estate  by  the  defend- 
ant trustees. 

The  court  submitted  only  the  issue  of  rea- 
sonable time,  and  the  Jury  found  In  answer 
thereto  that  a  reasonable  time  had  not  ex- 
pired for  the  building  of  a  railroad  to  the 
town  site.  The  court  made  further  findings 
of  fact  substantially  In  accordance  with  the 
pleadings  of  the  trustees  and  purchasers  as 
above  stated,  and  made  In  substance  the  fol- 
lowing conclusions  of  law: 

(a)  That  the  interveners  and  other  purchas- 
ers similarly  situated  have  a  vested  interest 
in  said  $50,000  fund  and  the  uncollected  In- 
terest thereon  from  September  8,  1908.  (b) 
That  said  interveners  and  purchasers  bare 
such  equitable  rights  in  and  to  said  trust 
fund  as  to  preclude  plaintiff  in  error  from  re- 
covering the  same  regardless  of  whether  a 
reasonable  time  has  expired  for  the  construc- 
tion of  the  railroad,  (c)  That  the  said  $50,- 
000,  together  with  all  accrued  uncollected  in- 
terest thereon,  when  collected,  is  a  trust  fund 
in  the  hands  of  the  defendants  for  the  bene- 
fit of  the  interveners  and  those  similarly  sit- 
uated, (d)  That  the  sum  of  $2,000  be  paid,  aa 
attorney's  fees;  $1,000  to  A.  L.  Matlock,  one 
of  the  attorneys  for  the  defendant  trustees, 
and  $1,000  to  the  attorney  representing  the 
intervening  purchasers,  (e)  That  the  defend- 
ant trustees  are  estopped  from  contending 
that  the  payment  of  $4,000  of  accrued  inter- 
est to  the  Simmons  estate  was  illegal  or 
wrongful.  Inasmuch  as  the  same  is  in  accord- 
ance with  the  provisions  of  their  bond  as 
trustees. 

[1, 2]  That  part  of  the  decree  based  on  the 
finding  of  the  Jury  correctly  denies  to  the 
plaintiff  recovery  of  the  fund  sued  for.  The 
further  provisions  of  the  decree  are  in  ac- 
cordance with  the  foregoing  conclusions  of 
law,  and  deny  plaintiff  any  right,  title,  or  in- 
terest of  any  character  in  and  to  said  fund, 
either  absolute  or  reversionary. 

No  complaint  is  made  that  Dr.  Simmons 
has  failed  to  do  any  of  the  things  required 
to  be  performed  by  him  under  the  provisions 
of  the  booklet  and  the  rules  incorporated 
therein.  The  land  was  platted,  sold  and  dis- 
tributed in  accordance  with  the  plan  therein 
set  forth.  The  trustees  were  selected  as  pro- 
vided in  rule  9.  The  required  sum  was  turn- 
ed over  to  the  trustees  so  selected  to  be  held 
by  them  in  trust  to  pay  over  on  the  contingen- 
cy stated  in  rule  22,  and  is  still  in  their  cus- 
tody for  such  purpose. 

The  first  question  presented  is  whether  the 
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rights  of  the  parties  should  be  ascertained 
under  the  provisions  of  rules  8  and  22,  or  the 
bond  sued  upon,  or  both. 
The  rules  referred  to  are  as  follows: 

9.  In  order  that  each  applicant  will  know  that 
their  interest  is  fairly  represented  in  the  dis- 
tribution, the  applicants,  by  their  representa- 
tives, when  they  assemble  to  make  the  distribu- , 
tion,  will  elect  three  trustees  from  their  number, 
to  whom  ownQr  will  convey  this  town  site  and 
farm  property  by  warranty  deeds;  except  the 
town  reservations  and  except  the  reservations 
for  public  roads,  churches  and  school  purposes 
and  railroads,  and  will  furnish  said  trustees 
complete  abstract  of  title,  with  the  opinion  of 
three  eminent  attorneys,  showing  the  title  good 
and  clear  of  incumbrance,  together  wtih  blank 
deeds  for  the  trustees  to  distribute  among  the 
purchasers. 

22.  One  of  the  proposed  railroads  through  this 
property  already  has  10  miles  graded,  and  owner 
has  agreed  to  pay  $50,000.00  bonus  for  the  first 
railroad  to  come  through  this  land  down  the 
river  on  the  side  of  the  new  town  and  through 
it  This  bonus,  owner  hereby  contracts  to  pay 
when  road  located  as  above  is  running  passen- 
ger trains,  provided  the  road  is  running  passen- 
ger trains  before  the  day  of  farm  and  lot  dis- 
tribution, but,  if  no  railroad  located  as  above  is 
running  trains  on  the  day  of  distribution,  then 
owner  hereby  guarantees  that  he  will  on  that 
day  turn  over  to  the  three  trustees,  in  trust, 
fifty  thousand  dollars  in  gold,  to  be  by  said 
trustees  given  as  a  bonus  to  the  first  railroad 
having  an  eastern  or  northern  connection,  which 
runs  passenger  trains  through  this  property  on 
line  above  indicated.  This  bonus  guarantees  to 
each  purchaser,  free  of  cost,  the  first  railroad 
just  where  it  shonld  be,  and  it  will  doubtless 
make  a  race  between  the  railroads  to  get  there 
first. 

Rule  22  does  not  purport  to  be  a  trust 
agreement.  By  its  terms  the  owner  contracts 
either  to  pay  to  a  railroad  on  the  day  of  dis- 
tribution on  the  conditions  named  the  sum 
,  specified,  or,  In  the  event  the  conditions  have 
not  on  that  day  been  met,  to  pay  over  to  trus- 
tees, in  trust,  the  said  sum.  In  other  words, 
the  owner  by  the  language  of  the  rule  con- 
tracts to  create  a  trust  for  the  accomplishment 
of  the  object  therein  stated.  Clearly  in  the 
performance  of  his  contract  obligation,  as  set 
forth  in  the  rule,  the  settlor  not  only  had  the 
right,  but  owed  to  the  purchasers  the  legal 
duty,  to  create  a  valid  trust  for  the  purpose 
of  Inducing  a  railway  company  to  build  its 
line  of  railroad  to  the  town  site.  Whether 
the  purchasers  contemplated  the  execution  of 
a  bond  conditioned  that  the  trust  fund  should 
revert  to  Dr.  Simmons  in  the  event  the  pur- 
pose of  the  trust  should  not  be  accomplished 
within  a  reasonable  time  is  immaterial,  if 
their  rights  are  not  affected  by  such  condi- 
tion. 

The  bond,  being  intended  to  secure  the  per- 
formance of  the  duties  of  the  trustees,  more 
minutely  defines  such  duties  than  the  pro- 
visions of  the  rule,  and  its  conditions  do  no 
violence  to  such  provisions.    If  the  rule  and 
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bond  ]<^ntly  contain  tbe  terms  of  a  trnst  as 
propoeed  and  guaranteed  by  the  rule,  neither 
the  executor  of  the  estate  of  the  settlor  nor 
the  purchasers  should  be  heard  to  say  that 
either  Is  void.  One  who  has  contracted  as  a 
settlor  to  create  a  private  contingent  trust 
for  the  accomplishment  of  the  object  stated 
has  no  authority  to  impose  conditions  up<m 
the  trustees  affecting  adversely  the  Interests 
of  the  other  contracting  parties,  or  at  vari- 
ance with  the  contract  terms;  but  such  set- 
tlor has  the  right  to  require  of  the  trustees 
such  reasonable  safeguards,  within  the  limits 
stated,  as  are  essential  to  the  security  of  the 
trust  fund  and  a  due  adminlstratioo  of  the 
trust  The  bond  executed  by  the  trustees  in 
this  case  serves  no  other  purpose,  and  Dr. 
Simmons  was  within  hla  right  in  requiring  IL 
Certainly,  in  the  absence  of  an  express  inhi- 
bition In  the  applications  to  purchase,  the 
purchasers  have  no  ground  to  complain  of  the 
"reasonable  time"  provision  of  the  bond.  If 
without  this  provision  the  trust  agreement  Is 
void. 

What  then  wonld  be  the  effect  of  the  omis- 
sion of  such  provision  from  the  conditions  of 
the  bond? 

Article  1,  I  26;  of  the  state  Constitution 
provides  that  "perpetuities  and  monopolleis 
•    •    •    shall  never  be  allowed." 

A  perpetuity  is  a  limitation  of  pr<«)erty, 
taking  the  subject  thereof  out  of  commerce 
for  a  longer  period  of  time  than  a  life  or  lives 
in  being  and  21  years  thereafter.  Words  and 
Phrases,  vol.  6,  p.  5319;  Purvis  v.  Sherrod, 
12  Tex.  140;  Mcllvnin  v.  Hockaday,  86  Tex. 
dv.  App.  1,  81  S.  W.  54.  Gray  on  Perpetui- 
ties (3d  Ed.)  p.  252,  says : 

"The  tying  up  of  property  was  attempted  in 
two  ways,  first,  by  making  vested  estates  in- 
alienable, and,  when  the  judges  stopped  this, 
then  by  the  creation  of  indestructible  future 
contingent  estates;  and  to  restrain  these  last 
the  rule  against  perpetuities  was  devised." 

The  same  author  (page  174)  states  the  mie 
as  f(^Iows: 

"No  interest  is  good  unless  it  must  vest,  if 
at  all,  not  later  than  twenty-one  years  after 
some  life  in  being  at  the  creation  of  the  inter- 
est" 

The  rule  Is  not  applicable  to  diarltable 
trusts,  but  to  trusts  for  private  purposes, 
(R.  C.  L.  vol.  21,  p.  306)  and  to  contracts  (Id. 
p.  303 ;  Gray  on  Perp.  p.  308).  "When  an  es- 
tate is  given  to  trustees,  but  It  Is  possible  that 
no  equitable  Interest  under  it  may  arise  with- 
in the  limits  of  the  rule,  the  whole  trust  is 
bad,  *  •  •  as  when  property  Is  given  up- 
on trusts  to  arise  when  a  gravel  pit  was  work- 
ed out,  or  upon  trusts  to  arise  when  a  parcel 
of  land  could  be  sold  at  a  certain  price."  Id. 
p.  361. 

It  is  apparent  that  If  rule  22  alone  is  looked 
to  as  expressly  stipulating  In  detail  all  of  the 
terms  of  the  trust,  the  agreement  is  Invalid. 


In  that'  it  is  possible  tbat  the  railroad  may 
not  be  built.  If  at  all,  until  after  the  expira- 
tion of  the  time  allowed  under  the  mle  of 
perpetuities.  The  4mly  provlsioD  of  the  bond 
affecting  the  Inter^ts  of  the  purdiasers,  not 
expressly  stated  In  the  rule,  is  that  the  con- 
tingency In  which  the  tmstees  are  to  pay  over 
the  fund  must  happen  within  a  reasonable 
time.  If  the  bond  prescribing  the  limitation 
stated  is  void,  then  the  trust  agreement,  ladt- 
Ing  such  limitation,  offends  against  the  rule, 
and  is  likewise  void. 

It  Is  urged  that  under  the  terms  of  mle  22 
the  purchasers  have  a  vested  Interest  In  the 
bonus  fund  Itself,  and  that  the  agreement  is 
therefore  not  within  the  rule  of  perpetuities. 

[3]  The  only  obligation  guaranteed  to  be 
performed  under  the  stipulations  of  rule  22 
is  that  the  owner  (Dr.  Simmons)  will,  at  the 
time  stated,  turn  over  to  three  trustees,  in 
trust,  the  said  bonus  fund  to  be  paid  over  by 
them  on  the  contingency  and  in  the  manner 
stated.  The  conveyance  was  under  a  clear 
limitation  by  apt  words  that  the  fund  be  held 
in  trust  It  Is  not  stated  In  the  mle,  nor  Is 
It  Implied,  that  in  the  event  no  railroad  fol- 
fllls  the  conditions  Imposed,  the  fund  wIU  be 
turned  over  to  the  purchasers  as  a  gift  The 
trustees  are  given  no  authority  to  make  an 
absolute  conveyance  of  the  fund  to  any  one 
other  than  a  railroad  company,  and  their 
authority  to  pay  It  over  under  any  circum- 
stances is  contingent  Under  no  condition, 
expressed  or  Implied,  is  the  fund  to  become 
vested  in  the  purchasers.  The  greatest  and 
only  benefit  that  could  accrue  to  them  in  the 
event  of  the  accomplishment  of  the  object  ol 
the  trust,  or  in  any  event,  is  such  Increase  in 
the  value  of  their  lands  as  would  result  from 
the  building  of  a  railroad  as  contemplated. 
Their  interest  is  not  in  the  fund  itself,  but 
in  Its  due  administration  in  accordance  with 
the  trust  declaration.  There  Is  no  implica- 
tion of  law  that  arises  whereby  any  other  or 
greater  interest  In  the  fund  is  divested  out  of 
Or.  Simmons  than  that  with  which  the  pur- 
chasers are  Invested.  All  interest  therein  is 
to  be  conveyed  to  the  railroad  company,  and 
not  'to  the  purchasers,  and  to  the  company 
only  upon  the  happening  of  the  contingency 
stated.  The  reversionary  interest  in  the  trust 
fund,  not  being  divested  out  of  the  owner  un- 
der Its  terms,  remains  In  him,  his  heirs  and 
assigns,  so  long  as  the  trust  continues.  If  the 
trust  terminates  without  the  attainment  of 
the  ultimate  object  thereof,  the  bonus  fund 
reverts  to  Dr.  Simmons,  his  heirs  and  assigns. 
39  Cyc.  p.  109,  subd.  (f) ;  Id.  p.  213,  subd.  (b) ; 
Id.  p.  437,  subd.  (b). 

The  next  question  arises  by  virtue  of  the 
Interest  earnings  on  the  fund.  To  whom  are 
they  payable? 

[4]  The  bond  provides  the  Interest  shall  be 
paid  annually  to  Dr.  Simmons,  his  heirs  or 
assigns,  and  does  not  contravene  the  contract 
provisions  of  rale  22.  It  appearing  that  the 
corpus  of  the  fund  only  can  be  applied  to  the 


Digitized  by 


Google 


Tex.)  O'BRIBN 

(112 

purposes  of  tfao  tnrnt,  no  one  otber  tban  tbe 
settlor,  ae  his  legal  representatives,  regar4- 
less  of  tbe  proTlsions  of  the  bond,  bas  any 
rights  growing  out  of  tbe  Interest  accumula- 
tions. The  stipulation  is  to  pay  tbe  cestui  que 
trust  tbe  sum  of  $60,000,  and  no  authority  Is 
conferred  for  tbe  payment  under  any  drcum- 
stances  of  a  greater  sum.  Tbe  rights  of  tbe 
purchasers  are  therefore  not  affected  t^  that 
provision  of  tbe  bond  relating  to  tbe  payment 
of  Interest  Tbe  conclusion  of  tbe  Court  of 
Civil  Appeals  that  tbe  trustees  should  be  de- 
nied a  recovery  of  tbe  sum  of  $4,000  interest 
on  said  fund  collected  by  tbe  Simmons  estate 
is  correct  The  said  estate  is,  in  our  opinion, 
entitled  to  receive,  not  only  tbe  said  $4,000, 
but  also  tbe  entire  Interest  earnings  of  tbe 
fund,  to  be  paid  as  stipulated  in  the  bond. 

The  remaining  question  is  whether  tbe  at- 
torney representing  tbe  purchasers  should  re- 
cover attorney's  fees. 

[i]  We  «mcnr  In  the  bolding  of  the  Court 
of  Civil  Appeals  in  affirming  that  part  of  tbe 
Judgment  allowing  a  fee  out  of  tbe  corpus  of 
tbe  bonus  fund  to  ttie  attorney  representing 
tbe  tmsteesi  It  is  well  settled  that  trustees 
should  be  allowed  to  pay  out  of  tbe  trust  fund 
all  expenses  of  litigation  concerning  such 
fund,  in  the  event  tbe  litigation  is  forced  up«Hi 
them.  Perry  on  Trusts,  vol.  2,  {  910.  It  Is 
usual  to  allow  a  reasonable  compensation  to 
trustees  for  extraordinary  services,  for  tbe 
performance  of  which  they  would  have  tbe 
right  to  employ  another  person.  The  rule 
should  not  be  otherwise  merely  because  one 
of  tbe  trustees  is  an  attorney  and  accepts  em- 
ployment from  his  associates  In  such  capacity 
to  render  necessary  legal  services.  Tumbnil 
T.  Pomeroy,  140  Mass.  117,  S  N.  E.  15. 

[6]  We  see  no  reason  for  the  allowance  of 
a  fee  to  the  attorney  representing  the  Intei^ 
veners  and  those  similarly  situated.  Their 
interest  In  the  trust  is  in  its  due  administra- 
tion only.  The  trustees  are  charged  with  and 
are  engaged  in  tbe  performance  of  tbe  admin- 
istrative duties,  and  tb^  attorn^  alone 
should  be  compensated. 

We  are  of  the  opinion,  therefore,  that  tbe 
Judgments  of  the  trial  court  and  the  Court  of 
Ovil  Api)eal8  should  be  so  reformed  as  to: 
<a)  E^stabUsb  plaintitTs  right,  title,  and  inter- 
est in  and  to  tbe  reversionary  interest  In  said 
trust  fund,  and  declare  Its  right  to  recover 
tbe  same  on  tbe  termination  or  dissolution  of 
the  trust,  after  the  expiration  of  a  reasonable 
time  for  the  accomplishment  of  its  object? 
(b)  establish  plaintiff's  right  to  all  interest  ac- 
crued and  to  accrue  in  said  fund,  and  declare 
its  right  to  collect  the  same,  as  provided  In 
said  bond ;  and  (c)  deny  payment  of  attorney's 
fees  for  services  rendered  on  behalf  of  tbe  in- 
tervening purchasers ;  and  that,  as  reformed, 
said  Judgments  should  be  affirmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  tbe  Commission  of  Appeals  Is 
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adopted,  and  will  be  entered  as  the  Judgment 
of  tbe  Supreme  Court.  We  approve  tbe  hold- 
ing of  the  Commission  on  the  questions  dis- 
cussed. 


O'BRIBN  T.  BARCTJS.    (No.  69-2827.) 

(Commisaion  of  Appeals  of  Texas,  Section  B. 
June  11,  1919.) 

1.  ExBotrriow  «=»172P)  —  Ikjttnotiow 
Against  —  Tbndeb  or  Excess  Oveb  Claim 
o»  Plaintiff  in  Gabnibhmjcnt. 

A  Judgment  debtor  who  had  been  garnished 
in  an  action  against  his  creditor  la  entitled  to 
restrain  execution  on  the  judgment  under  Ver- 
non's Saylea'  Ann.  Civ.  St  1914,  art  4647, 
though  he  fails  to  tender  the  excess  of  tbe 
amount  of  the  judgment  over  the  claim  of  plain- 
tiff in  garnishment,  in  view  of  article  279,  which 
preventa  garnisheea  from  paying  any  debt  to 
the  defendant  in  gamisbment  after  service  of 
writ. 

2.  Oarnishvuiit  «S3108— Claimb  bt  Thibd 
PxBSORS— Rights  or  Claixant. 

The  assignee  of  a  judgment  oocupiea  no 
better  position  than  the  judgment  creditor, 
and,  if  he  took  the  assignment  after  service  of 
garnishment  on  the  judgment  debtor  he  took 
it  subject  thereto,  and  if  he  has  failed  to  require 
his  assignor  to  file  the  replevy  bond  under  Ver- 
non's Saylea'  Ann.  Civ.  St  1914,  «rt  279,  or 
to  take  other  steps  to  protect  himself,  he  can- 
not complain  of  delay  in  collection  of  his  judg- 
ment by  reason  of  the  garnishment  proceedli^. 

Appeal  from  Court  of  Civil  Appeals  of 
Seventh  Supreme  Judicial  District 

Suit  by  W.  O'Brien  for  a  restraining  or- 
der against  Henry  Hicks  and  G.  W.  Barcus. 
EYdm  an  order  of  the  district  court  granting 
a  temporary  restraining  order,  Barcus*  ap- 
pealed to  the  Court  of  Civil  Appeals  (171  S. 
W.  492),  whldi  reversed  the  order,  and 
plaintiff  appeals.  Judgment  of  the  Court  of 
Civil  Appeals  reversed,  and  order  of  district 
court  affirmed. 

W.  H.  Russell,  of  Hereford,  for  appellant 
Knight  &  Slaton,  of  Hereford,  and  G.  W. 
Barcus,  of  Waco,  for  appellee. 


SADLER,  J.  On  August  12,  1914,  W. 
O'Brien  filed  his  petition  with  the  judge  of 
the  Sixty-Ninth  Judicial  district,  seeking  a 
temporary  restraining  order  against  Henry 
Hicks  and  G.  W.  Barcus  prohibiting  tbe 
collection  of  a  Judgment  in  favor  of  Henry 
Hicks  against  O'Brien,  wiiicb  bad  been  as- 
signed to  Barcus,  and  on  which  an  execution 
bad  been  issued  at  tbe  instance  of  Barcus. 
Substantially,  the  petition  charged:    That  on 
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November  10,  1918,  Henry  Hicks  recovered 
judgment  In  the  district  court  ot  Deaf 
Smltb  county  against  W.  O'Brien,  im  whicb 
there  was  a  balance  due  of  $362.22 ;  tbat  on 
June  12,  1912,  the  First  National  Bank  of 
Hereford  obtained  a  Judgment  In  th6  coun- 
ty court  of  Deaf  Smith  county  against  C. 
M.  Hicks  and  Henry  Hicks,  and  that  on 
December  24,  1913,  there  was  due  on  said 
Judgment  a  balance  of  $302.50,  with  10  per 
cent,  interest  from  June  12,  1912,  and  $27.40 
costs,  less  a  credit  on  August  6,  1912,  of 
$172.60 ;  that  a  writ  of  garnishment  was  sued 
out  by  the  bank  on  this  Judgment  in  the 
county  court  against  O'Brien,  and  served 
on  the  25th.  day  of  December,  1913;  that  by 
agreement  of  plaintiff  In  garnishment  and 
the  garnishee,  answer  to  the  writ  might  be 
made  at  any  term  of  the  court  thereafter 
when  the  cause  was  called  for  trial;  that 
the  garnishee  answered  May  27,  1914,  ad- 
mitting an  indebtedness  to  Hicks  under  the 
district  court  Judgment  of  $302.22,  and  al- 
leging that  on  January  6,  1914,  the  judgment 
had  been  transferred  to  G.  W.  Barcus  by 
proper  assignment,  and  asking  that  he  be 
made  party  to  the  suit,  tendered  Into  court 
the -amount  of  the  Judgment,  and  prayed  for 
an  adjudication  of  the  rights  of  plaintiff, 
the  defendant  Hicks,  and  Barcus,  with  ref- 
erence to  the  fund;  that  on  the  8th  day 
of  January,  1914,  Barcus  caused  an  execu- 
tion to  Issue  on  the  district  court  Judgment 
against  O'Brien,  which  was  returned  not 
executed;  and  that  shortly  prior  to  the  fil- 
ing of  plaintiff's  petition  for  Injunction  a 
second  execution  on  the  district  court  Judg- 
ment had  been  Issued ;  and  that  Barcus  was 
seeking  to  enforce  collection  of  the  Judg- 
ment against  the  petitioner — sprayed  for  in- 
junction prohibiting  the  enforcement  of  the 
judgment  by  execution. 

On  August  12,  1914,  O.  W.  Barcus  filed 
bis  answer  to  plaintiff's  petition  for  Injunc- 
tion, alleging,  among  other  things,  that  he 
was  the  owner  of  the  district  court  Judgment 
against  O'Brien,  by  virtue  of  written  trans- 
fer from  Hicks,  that  the  Judgment  sought 
to  be  garnished  was  not  a  final  Judgment 
at  the  time  of  the  Issuance  and  service  of 
the  writ  of  garnishment,  nor  at  the  time 
same  was  transferred  to  him,  and  did  not 
become  final  until  some  time  after  It  had 
been  assigned  to  blm,  alleging  that  he  had 
purchased  the  Judgment,  and  that  there  had 
been  a  verbal  assignment  prior  to  the  is- 
suance of  the  writ  of  garnishment. 

On  the  petition  and  answer  the  district 
court  granted  a  temporary  restraining  or- 
der, from  which  order  Barcus  appealed,  and 
the  Court  of  Civil  Appeals  reversed  the  Judg- 
ment and  remanded  the  cause. 

In  its  opinion  the  Court  of  Civil  Appeals 
held  against  the  appellant  on  all  proposi- 
tions, save  only  that  the  application  for  in- 
junction showed  that  the  district  court  Judg- 


ment sought  to  be  enjoined  is  In  the  sum  at 
$362.22,  and  the  balance  of  the  judgment  in 
the  county  court  against  Hicks  Is  only  $129.- 
90,  with  interest  and  costs,  that  there  was 
no  tender  of  the  amount  over  and  above 
the  total  sum  due  as  principal,  interest, 
and  costs  of  the  county  court,  and  that  be- 
fore the  injunction  should  have  been  grant- 
ed plaintiff  should  have  tendered  payment 
of  the  difference  between  the  amount  of  the 
county  court  obligation  and  the  district 
court  Judgment 

On  application  of  O'Brien,  writ  of  ertoi 
was  granted. 

Opinion. 

The  Court  of  Civil  Appeals  holds  that, 
under  article  4647,  providing  that  no  in- 
junction shall  be  granted  to  stay  any  Judg- 
ment or  proceeding  at  law,  except  so  much 
of  the  recovery  or  cause  of  action  as  the 
complainant  shall  in  his  petition  show  him- 
self equitably  entitled  to  be  relieved  against, 
and  ao  much  as  will  cover  the  costs,  made 
it  Incumboit  upon  the  plaintiff  to  show  a 
tender  of  the  difference  between  the  amount 
of  the  county  court  Judgment,  Interest  and 
costs,  and  the  amount  of  the  district  court 
Judgment,  before  be  would  be  oitltled  to  the 
relief  sought.  - 

[1]  This  brings  before  us  the  consideration 
of  whether  or  not  the  plaintiff  tn  error 
shows  himself  entitled  to  the  equitable  re- 
lief sought,  when  It  appears  from  his  peti- 
tion that  the  amount  of  his  Indebtedness  to 
Hicks,  and  owned  by  the  assignee  Barcus, 
exceeded  the  demand  of  plaintiff  In  garnish- 
ment, and  a  failure  on  his  part  to  tender 
this  excess  to  tlie'  owner  of  the  judgment 
on  which  execution  has  issued. 

It  becomes  necessary  to  determine  the  ef- 
fect of  two  statutory  provisions:  Eirst,  the 
garnishment  statute,  article  279,  Vernon's 
Sayles'  Statutes,  which  provides  that  "from 
and  after  the  service  of  such  writ  of  gar- 
nishment, it  shall  not  be  lawful  for  the 
garnishee  to  pay  to  the  defendant  any  debt 
or  to  deliver  to  him  any  effects" ;  and,  sec- 
ondly, article  4647,  providing  that  "no  In- 
junction shall  be  granted  to  stay  any  judg- 
ment or  proceedings  at  law,  except  so  much 
of  the  recovery  or  cause  of  action  as  the 
complainant  shall  In  his  petition  show  him- 
self equitably  entitled  to  be  relieved  against, 
and  so  much  as  will  cover  the  costs." 

Under  the  garnishment  statute  it  Is  de- 
clared to  be  unlawful  for  the  garnishee,  aft- 
er service  of  the  writ,  to  pay  out  any  mon- 
ey or  deliver  any  effects  to  the  defendant 
in  garnishment.  The  harshness  of  this  in- 
hibition is  urged.  It  is  contended  that  un- 
der this  statute,  if  given  full  force  and  ef- 
fect, a  plaintiff  In  garnishment  may  tie  up 
a  very  large  indebtedness  as  security  for 
a  small  amount  due  him  from  the  principal 
debtor,  and  held  in  custodla  legis  during 
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the  pei^eacy  of  the  gainiehment  proceed- 
ings, tbua  leaTing  the  owner  of  the  Isdebted- 
neas  without  reme€iy.  It  Is  also  contended 
that,  as  (VBrien  has  come  Into  a  court  of  eq- 
uity seeking  relief,  he  mnst  do  equity,  and 
under  the  proTlsiona  of  article  4647  wUl  be 
required  to  tender  the  difference  between  the 
Judgment  sought  to  be  enjoined  and  the  Judg- 
ment Involved  In  the  gamlahment  proceeding. 

We  are  of  the  opinion  that  the  petitioner 
has  brought  himself  within  the  purview  of 
article  4647  when  he  shows  that  the  owner 
of  the  Judgment  Is  seeking  to  enforce  same 
against  him  while  he  la  resting  under  the 
prohibition  contained  in  article  278.  Gause 
V.  C!one,  73  Tex.  239.  11  S.  W.  162. 

[2]  As  disclosed  by  this  record,  the  as- 
signee of  Hicks  occupies  no  better  position 
than  Hicks  occupied;  and,  If  In  fact  he  took 
the  Judgment  after  garnishment  had  been 
served,  he  took  It  subject  to  the  legal  em- 
barrassment then  resting  upon  its  eoforce- 
ment;  and,  should  be  be  required  to  await 
the  determination  of  the  county  court  gar- 
nishment suit,  he  rests  under  this  burden  by 
a  failure  on  his  part  to  protect  himself 
against  same  in  the  purchase  of  the  Judg- 
ment. At  the  time  he  bought  the  Judgment, 
if  purchased  after  garnishment,  it  rested 
within  his  power  to  require  Hides,  as  de- 
fendant In  the  garnishment  suit,  to  have 
filed  the  replevy  bond  authorized  under 
article  279,  or  take  such  other  steps  as  he 
mlgfht  have  deemed  sufficient  to  protect  him. 
Having  failed  in  this,  he  ought  not  to  be 
heard  to  complain  of  tbe  delay  which  might 
result  In  the  collection  of  his  Judgment  by 
reason  of  the  garnishment  proceeding. 

It  would  be  extremely  hazardous  to  re- 
quire the  garnishee  in  this  Instance  to  pre- 
suppose the  amount  of  recovery  whidi  the 
plaintiff  in  garnishment  might  obtain,  and 
for  which  he  might  be  responsible  at  the 
end  of  the  garnishment  Utigatlon.  It  would 
be  necesi^ary  for  him  to  do  this  before  he 
could,  with  safety  to  himself,  have  tendered 
any  amount  to  the  owner  of  the  district 
court  Judgment  at  the  time  he  sought  the 
writ  of  Injunction. 

We  are  therefore  of  the  opinion  that,  as 
the  record  has  been  presented,  the  Court  of 
Civil  Appeals  erred  In  reversing  and  re- 
manding this  case,  and  that  the  temporary 
Injunction  was  correctly  issued.  As  to  what 
may  be  developed  by  the  facts  on  the  trial 
of  the  Injunction  proceedings  is  not  before 
us  at  this  time  for  consideration. 

We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals  be  reversed,  and  the 
order  of  the  district  Judge  be  affirmed. 


V*o 


OOUOH  T.  JONES.    (No.  73-2838.) 

{Commission  of  Appeals  of  Texas,  Seetioa  A. 
June  ll,  1919.) 

1.  Judgment  €=524— CoNSTanOTioN. 
.  When  the  language  of  a  decrsQ  is  suscepti- 
ble of  two  constructioDB,  from  one  .of  which  it 
follows  that  the  law  lias  been  correctly  applied 
to  the  facts,  and  from  the  other  that  the  law 
has  been  incorrectly  applied,  that  construction 
should  be  adopted  which  correctly  applies  the 
law. 

2.  Vendob  and  Ptjkchaser  ®=>285(4),  292  — 
Vendob'b  Lien— Fobeclosube— Costs. 

In  suit  to  foreclose  vendor's  lien  against 
vendee  and  one  purchasing  the  land  from  him 
subject  to  the  lien,  but  not  assuming  the  lien, 
in  which  suit  no  apportionment  of  the  costs 
between  defendants  was  made  by  the  decree, 
it  was  the  right  of  such  purchaser  to  have  the 
costs  satisfied  out  of  the  proceeds  of  the  fore- 
closure sale  before  applying  such  proceeds  to 
paying  the  lien,  and  the  decree,  being  ambigu- 
ous in  this  respect,  would  be  interpreted  to  ac- 
cord such  right. 

Error  to  Court  of  dvll  Appeals  of  Tliird 
Supreme  Judicial  District 

Suit  by  C.  E.  Gough  against  Mrs.  R.  E. 
Jones.  Judgment  for  plaintiff  was  reversed 
and  rendered  by  the  Court  of  Civil  Appeals 
(175  S.  W.  1107),  and  plaintiff  brings  error. 
Judgment  of  C!ourt  of  CJivll  Appeals  reversed, 
and  Judgment  of  trial  court  affirmed. 

Snodgrass,  Dibrell  &  Snodgrass,  of  Cole- 
man, for  plaintiff  In  error. 

Crltz  &  Woodward,  of  Coleman,  for  de- 
fendant In  error. 


PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Jndg. 
ment  of  the  Supreme  Court. 


TAYLOR,  J.  O.  B.  Gough,  plaintiff  In  er- 
ror, filed  this  suit  to  restrain  the  sale  under 
execution  of  a  block  of  land  owned  by  him  in 
Coleman  county.  The  Injunction  was  grant- 
ed, and  upon  hearing  was  perpetuated  by  the 
trial  court  The  Court  of  Civil  Appeals  re- 
versed the  Judgment  of  the  court  below  and 
rendered  Judgment  dissolving  the  Injunction. 
175  S.  W.  1107. 

The  injunction  proceedings  grew  out  of  a 
prior  suit  filed  by  Mrs.  R.  E.  Jones,  defendant 
in  error,  against  H.  J.  Cobb  and  the  plain- 
tiff in  error.  Cobb  had  theretofbre  purdias- 
ed  two  tracts  of  land  from  Mrs.  Jones,  exe- 
cuting therefor  eight  promissory  vendor's 
Hen  notes.  The  plaintiff  in  error  subsequent- 
ly purchased  from  Cobb  subject  to  the  ven- 
dor's lien,  and,  at  the  time  Mrs.  Jones  filed 
suit  was  In  possession  of  the  land.  The  pur- 
pose of  the  suit  was  to  recover  as  against 
CqijJ,  on  the  notes,  atvfl.  as  agatast  both  de- 
♦.,  -flnts  lox  totecVoBUTC  tit  the  Wen. 
'^*^  .- »«mt.  ^sna  TCTadeTeflih?  delauU  In  favor 


t  ,fl«tfte»t  ■was  1.  -  ^    .  , 

^.X  3oives    roR  x«^1«.\ioM  ot  the  ludg- 

\  ^^  aC*  **  ^^^V^'SV-      - -u- 

*s»For  otbtr  caa«  Me  nme  t«»lo  ud  KJBT.jj^v.  V*ji>  ^X^-B.^vi^^J^*^^'***^^'"*'* 
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"And  It  farther  appearing  to  the  court  that 
defendant  C.  B.  Oongh  Is  now  the  owner  and 
in  poseeaaion  of  the  aforesaid  premiaea,  and 
tliat  he  purcliaaed  aaid  land  subject  to  the 
aforeaald  notea,  and  that  tliis  plaintiff  is  enti- 
tled to  a  judgment  against  said  defendant  G.  E. 
Gough  for  a  foredosnre  of  her  Uen  as  prayed 
for:  It  is  therefore  considered,  ordered,  aad 
adjudged  by  the  court  that  the  plaintiff,  Mrs. 
R.  B.  Jones,  a  widow,  do  have  and  recover  of 
and  from  the  defendant  H.  J.  Cobb  the  amount 
of  her  notes,  principal,  interest,  and  attorney's 
fee,  to  wit,  the  sum  of  $3,326.00,  principal, 
$268.73,  interest  thereon,  and  the  further  sum 
of  I3S8.37,  attorney's  fee,  total,  $3,953.10,  for 
which  she  may  have  her  judgment  and  a  fore- 
^osure  of  her  vendor's  lien  against  the  above- 
described  land  and  premises  against  the  said 
defendant  H.  J.  Cobb  and  the  defendant  C.  E. 
Gough,  and  that  plaintiff  do  have  and  recover 
all  costs  of  this  suit  against  the  defendants  BL 
J.  Cobb  and  0.  B.  Gough  jointly  and  severally, 
for  which  execution  may  issue.  It  is  the  fur- 
ther order  and  judgment  of  the  court  that  the 
vendor's  Uen  against  said  above-described  prop- 
erty as  it  existed  on  the  4th  day  of  November, 
1913,  be  and  the  same  is  hereby  foreclosed; 
that  the  clerk  of  this  court  issue  an  order  of 
sale,  directed  to  the  sheriff  or  any  constable  of 
Coleman  county,  commanding  him  to  seize  and 
sell  said  land  as  under  execution;  that  he  ap- 
ply the  proceeds  thereof  to  the  payment  and 
satisfaction  of  the  judgment  herein  rendered 
against  the  defendant  H.  J.  Cobb  and  costs 
of  suit,  and,  if  said  land  sells  for  more'  than 
enough  to  satisfy  said  judgment  herein  render- 
ed, then  the  officer  shall  pay  the  excess,  if  any, 
to  the  defendant  O.  B.  Gough,  a^d,  in  the  event 
said  lands  do  not  sell  for  enough  to  satisfy  said 
judgment,  then  aaid  officer  shall  make  the  bal- 
ance out  of  the  defendant  H.  J.  Cobb  as  under 
execution." 

The  Sheriff  dnly  sold  the  land,  whldi  was 
bought  in  for  the  sum  of  $8,953,  the  amount 
of  the  judgment,  exclusive  of  costs.  His  re- 
turn on  the  order  of  sale  shows  that  the  en- 
tire proceeds  of  the  sale  were  paid  by  him 
in  satisfaction  of  the  judgment  for  the  in- 
debtedness evidenced  by  the  notes,  leaving 
unpaid  the  costs  of  suit,  amountkig  to  $113.- 
60.  Tliereafter  Mrs.  Jones  caused  an  execu- 
tion to  issue  against  the  plaintiff  In  error  for 
the  costs,  which  was  levied  upon  a  block  of 
land  in  Coleman  county  owned  by  him.  He 
thereupon  filed  this  suit  to  restrain  the  sale 
of  the  land. 

This  case  turns  upon  the  construction  of 
the  foreclosure  decree.  The  question  in  ef- 
fect presented  by  all  of  the  assignments  la 
whether,  under  the  terras  of  the  decree,  Mrs. 
Jones  was  entitled  to  have  execution  issued 
against  the  plaintiff  in  error,  after  return  of 
the  order  of  sale  showing  the  land  sold  for 
more  than  sufficient  to  satisfy  the  Judgment 
for  costs.  If  the  Issuance  of  the  execution 
was- authorized,  the  injunction  sliould  be  dis- 
solved; if  not,  the  Judgment  of  the  trial 
court  perpetuating  the  injunction  restrain- 
ing the  sale  should  be  affirmed. 

Judge  Gaines  In  Craddock  et  al.  v.  Ed- 
wards, 81  Tex.  609, 17  S.  W.  228,  says  that— 


"D«!rees,  like  other  writings,  frequeutiy  f- 
quire  construction,  and  when  such  is  the  caM 
the  nature  of  the  rights  asserted  in  the  suit 
by  the  parties  respectively  should  be  looked  to 
in  order  to  throw  light  upon  th^  interprets- 
tion." 

It  is  a  role  of  construction  an>Ucable  to 
Judgments  that  they  should  be  coustrued  like 
other  writings.  1  Black  on  Judgments,  M 
116,  118,  123.  When  the  Judgment  is  ambig- 
uous, the  pleadings  and  entire  record  may  be 
looked  to  In  aid  of  construction.  Bichardson 
V.  Trout,  135  S.  W.  677  (writ  denied) ;  Free- 
man on  Judgments  (4th  Ed.)  vol.  1,  i  46. 

Plaintiff  in  error  purchased  the  land  sub- 
ject to  the  vendor's  lien  recited  in  the  Cobb 
notes.  He  did  not  assume  their  payment. 
No  personal  Judgment  could  have  been  ren- 
dered against  him  legally,  except  for  costs 
of  suit.  The  decree  correctly  cast  both  plain- 
tiff In  error  and  Cobb  In  the  costs  of  the  salt, 
but  does  not  provide  In  clear  terms  that  upon 
sale  of  the  land  the  officer  apply  the  proceeds 
thereof  first  to  the  payment  of  the  costs. 

CSiIef  Justice  James  says,  in  San  Antonio 
V.  Campbell,  56  S.  W.  131: 

"The  plaintiff  had  judgment  for  the  costs  ofi 
the  district  court,  including  the  cost  of  the 
transcript  which  had  been  incurred  by  the  de- 
fendant, and  the  foreclosure  was  for  the  judg- 
ment and  these  costs.  The  city  contends  that 
it  was  subject  to  have  deducted  from  the  pur- 
chase money  that  part  of  the  costs  incurred  by 
it  only.  But  it  appear*  to  he  the  v^irtettlei 
rule  that  in  tvoh  eatet,  ioh«»  the  purekaie 
money  it  not  sufficient  to  pay  hoth,  the  ooitt 
are  to  bs  preferred  in  the  payment"  (Italics 
ours.) 

The  rule  Is  announced  by  Judge  Gaines  In 
City  of  San  Antonio  v.  Berry,  92  Tex.  S27,  48 
S.  W.  499,  in  the  following  language: 

"The  principle  applicable  to  the  case  is  that 
the  coats  of  enforcing  a  lien  are  incident  to 
the  debt  and  become  part  of  it.  It  has  been 
the  common  practice  to  enforce  the  rfile  in  this 
state,  and  we  are  cited  to  no  decision  to  tha 
contrary.  *  *  *  In  Freeman  on  Judgments, 
§  338,  the  rule  is  announced  that,  'if  costs  arc 
incurred  in  enforcing  a  lien,  these  are  to  be 
paid  out  of  the  proceeds  realized  and  are  to  be 
preferred  to  the  lien.'  In  Knight  v.  Whitman, 
6  Bush  [Ky.]  51  [99  Am.  Dec.  652],  the  Court 
of  Appeals  of  Kentucky  applies  the  principle 
to  the  case  of  a  homestead;  and  it  is  also  dis- 
tinctly recognized  in  Long  v.  Walker,  105  N.  C. 
90  [10  S.  E.  858].  •  •  •  We  think  the  court 
did  not  err  in  its  ruling." 

Ohief  Justice  Brown  applied  the  rule  in 
McLennan  County  v.  Graves,  94  Tex.  639,  64 
S.  W.  861. 

[1]  When  the  language  of  a  decree  is  sus- 
ceptible of  two  constructions,  from  one  of 
which  It  follows,  that  the  law  has  been  cor- 
rectly applied  to  the  facts,  and  from  the  oth- 
er that  the  law  has  been  incorrectly  applied, 
that  construction  should  be  adopted  which 
correctly  applies  the  law. 
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[2]  No  aiiporti«niment  of  titte  costs  between 
the  defendant  In  the  foredosure  suit  is  made 
Is  the  decree.  It  was  plaintiff  in  error's 
right,  in  the  absence  of  such  apportionment, 
to  liave  the  costs  satisfied  out  of  the  proceeds 
of  the  foreclosure  sale,  and,  in  our  opinion, 
the  judgment  contemplates  that  the  proceeds 
of  the  sale  should  be  so  applied. 

While  it  is  true  the  decree  provides  In 
general  tenns  that  "execution  may  issue" 
against  both  Ck>bb  and  plaintiff  In  error  for 
the  costs  of  suit,  its  subsequent  provisions 
considered  In  connection  with  the  entire  rec- 
ord and  the  decree  as  a  whole  indicate  that 
execution  should  issue  against  the  plaintiff  in 
error  only  in  the  evait  the  proceeds  of  the 
sale  are  not  sufficient  to  pay  the  costs.  It  is 
stated  in  dear  terms  in  the  decree  that  the 
officer,  in  the  event  the  lands  do  not  sell  for 
enough  to  satisfy  "said  Judgment,"  shall 
make  the  balance  out  of  the  defendant  Cobb 
as  under  execution.  The  court  evidently  In^ 
tended  to  include  both  the  award  on  the 
notes  and  for  costs  in  the  term  "said  judg- 
ment," If  the  award  on  the  notes  only  is 
meant,  the  judgment  for  costs,  whldi  is 
against  both  defendants,  remains  unsatisfied 
if  the  proceeds  are  insufficient.  If  the  pro- 
ceeds are  applied  first  to  the  payment  of 
costs,  and  are  sufficient  to  pay  the  same,  the 
only  judgment  remaining  unsatisfied  is 
against  Cobb.  The  court  doubtless  intended 
such  application  should  be  made,  as  the  offi- 
cer is  directed,  in  the  evoit  of  a  judgment 
deficit,  to  make  the  balance  out  of  Cobb,  and 
is  not  Instructed  specifically  to  make  it  out 
of  the  plaintiff  in  error  in  any  event 

Such  construction  is  not  at  variance  with 
the  general  provision  of  the  decree  awarding 
judgment  for  costs  against  both  defendants, 
"for  whldi  execution  may  issue,"  in  that  the 
plaintiff,  under  the  terms  of  the  decree  as  we 
interpret  it,  is  entitled'  to  her  execution 
against  plaintiff  in  error  in  the  event  the  pro- 
ceeds of  the  sale  of  the  land  are  Insufficient 
to  satisfy  the  award  for  costs. 

The  proceeds  of  the  sale,  to  wit,  the  sum 
of  $3,953,  applied  first  to  the  satisfaction  of 
the  Judgment  for  costs,  would  have  discharg- 
ed such  judgment,  thereby  leaving  no  basis 
for  the  issuance  of  execution  against  the 
plaintiff  in  error.  The  fact  that  the  officer 
did  not  so  apply  the  proceeds  does  not  affect 
the  right  of  the  plaintiff  in  error  to  enjoin 
the  sale  of  Ids  land  under  the  execution  lev- 
ied for  costs.  The  issuance  and  levy  of  the 
execution  were  not  warranted,  and  the  judg- 
ment of  the  trial  court,  perpetuating  its  or- 
der restraining  the  sale  thereunder,  sliould 
be  affirmed. 

We  have  construed  the  decree  as  it  was 
entered,  and  are  not  to  be  understood  as 
holding  that  the  costs  could  not  have  been 
apportioned  with  propriety  under  the  facts, 
and  plaintiff  in  error  made  liable  primarily  I 


for  that  part  thereof  Incaned  in  making  him 
a  party  defendant. 

We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals  be  reversed,  and  tliat 
the  judgment  of  the  trial  conrt  be  aSxmed. 

PHILI/IPS,  O.  J,  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court. 


AIXEN  V.  TRAYLOR  et  al. 


(Commission 


of  Appeals  of  Texas, 
June  11,  1919.) 


CNo.  70-2831.) 
Section  A. 


1.  Vbndob  and  Pubobabes  «=>266(3)  —  Rb- 
•  BALK— Abbxncb  or  AssmfFTios  or  Debt. 

A  purchaser  who  does  not  aaeume  payment 
of  the  prior  vendor's  lien  ia  not  personally  Ua- 
ble  for  the  debt. 

2.  YENDOB   and    PVBCHABEa    «=9265(3)  —  As- 

suuPTiON  or  Pbiob  Lien— Indebtedness. 
A  grantee  assuming  payment  of  a  lien  in- 
debtedness for  which  his  grantor  is  personally 
liable  thereby  becomes  liable  to  and  can  be  sued 
by  the  holder  and  owner  of  such  indebtedness. 

8.  CoNTEAcyrs  ^=»187(1)— Contbact  for  Ben- 
efit or  Thibd  Pebson— Right  of  Action. 
Where  one  person  for  valuable  consideration 
makes  a  promise  to  the  person  from  whom  the 
consideration  moves  for  the  benefit  of  a  third 
person,  such  third  person  may  maintain  an  ac- 
tion thereon. 

4.  Vendob  and  Pubchaseb  <S=»265(5),  294— 
Resales  op  Land  —  Absumption  or  Ven- 
dob's  IiiEN  Notes. 
Where  land  was  sold,  resold  to  one  who  did 
not  assume  payment  of  the  vendor's  lien,  and 
part  of  it  again  sold  by  hun  to  dtdendint,  who 
as  part  consideration  assumed  payment  of  the 
sum  of  $4,784,  with  interest  accrued  and  to 
accrue,  representing  part  of  the  unpaid  prin<d- 
pal  sum  due  on  the  vendor's  lien  notes,  assum- 
ing and  agreeing  to  pay  on  the  principal  and  in- 
terest of  the  notes  an  amount  equivalent  to  $23 
a  lot  on  each  lot  conveyed  to  bim,  defendant 
was  liable  to  the  bolder  of  the  vendor's  lien 
notes  for  the  specific  amount  on  the  principal 
and  interest  thereof,  but  was  not  liable  for  at- 
torney's fees. 

Error  to  Court  of  Civil  Aroeals  of  Fourth 
Supreme  Judicial  District. 

Suit  by  Harry  Traylor  against  Frank  Allen 
and  others.  E'rom  Judgment  for  plaintiff,  de- 
fendant Allen  appealed  to  the  Court  of  Civil 
Appeals,  whlcb.  afflrmee.  I,n4  8.  'W.  923^,  and 
Allen  brinSa  errot.  3tieiB^«»t  «*  *^^  Court  of 
Civn  »ppea\a  afflin^ng  tiie  ^Migment  of  the 
<**«tN^  COWt  rfet^xmcd,  ^^^,  as  TeWei,  al- 
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McFarland  &  Lewrlght,  of  San  Antonio,  for 
plaintiff  in  error. 

Gulnn  &  McNeill  and  J.  O.  Lemkln,  all  of 
San  Antonio,  for  defendants  In  error. 

SONFIBIjD,  p.  J.  Hany  Traylor  and  the 
Bockport  Land  C(Hnpany  conveyed  to  D.  W. 
McKey  and  W.  Ii.  Pridgen  certain  land  in  tbe 
town  of  Rockport,  Tex. ;  and  in  part  payment 
therefor  tlie  purchasers  executed  and  deliver- 
ed their  four  vendor's  Hen  notes,  payable  to 
tbe  order  of  the  Rockport  Land  Company. 
The  company  tran.sferred  the  notes  to  Tray- 
lor. Subsequently  McKey  and  Pridgen  con- 
veyed the  land  to  M.  Ucovlch,  subject  to  tbe 
vendor's  lien.  Thereafter  Ucovlch,  who  bad 
conveyed  a  part  of  the  land  to  other  parties, 
conveyed  the  remaining  portion  thereof  to 
Frank  Allen,  who,  as  a  part  of  the  consider- 
ation therefor,  assumed  the  payment  of  the 
sum  of  $4,784  of  the  vendor's  Hen  indebted- 
ness against  the  lots,  together  with  accrued 
Interest  thereon  or  an  amount  due  on  prin- 
cipal and  interest  in  the  sum  of  $23  per  lot 
on  tbe  32  lots  com'eyed. 

Traylor  brou£bt  suit  against  Frank  Allen, 
D.  W.  McKey,  and  W.  L.  Pridgen,  to  recover 
a  balance  of  principal  and  interest  on  said 
notes  and  attorney's  fee  as  stipulated  therein. 

Defendant,  Allen,  made  no  appearance  in 
the  case,  and  Judgment  was  rendered  against 
him  Hy  default,  and  also  against  McKey  and 
Pridgen,  who  bad  answered,  in  the  sum  of 
$616.95,  being  the  balance  of  principal,  inter- 
est unpaid,  and  attorney's  fee,  and  tbe  ven- 
dor's lien  foreclosed  on  the  property  so  pur- 
chased by  Allen  from  Ucovich;  and  Pridgen 
and  McKey,  as  prayed  for  in  their  answer, 
recovered  against  Allen  in  the  event  they  were 
CMnpelled  to  pay  such  Judgment.  On  appeal 
by  AUen,  the  Court  of  Civil  Appeals  afSrmed 
the  Jud^ent  of  the  district  court  174  8.  W. 
»28. 

[1]  Ucovlch,  defendant's  vendor,  purchas- 
ed the  property  subject  to,  but  without  assum- 
ing payment  of,  tbe  vendor's  lien,  and  was 
therefore  not  personally  liable  for  the  debt. 
Through  bis  deed  from  Uoovlcb,  defendant 
assumed  payment  of  part  of  the  indebtedness. 
Ucovich,  the  grantor,  not  being  liable  on  the 
notes,  did  the  promise  of  defendant  to  his 
grantor  inure  to  the  benefit  of  plaintiff,  the 
holder  and  owner  of  the  notes,  and  give  him 
a  right  ot  recovery  against  defendant?  The 
question  aiq>ears  to  be  of  first  Impression  in 
this  state,  and  In  other  Jurisdictions  the 
authorities  are  In  irreconcilable  conflict. 

[2]  It  is  well  settled  in  this  state,  and  held 
with  practical  unanimity  in  the  various 
states,  that  a  grantee,  assuming  payment  of 
a  mortgage  or  lien  indebtedness,  for  which  bis 
grantor  is  personally  liable,  thereby  becomes 
liable  to,  and  can  be  sued  thereon  by,  the 
bolder  and  owner  of  such  indebtedness.  Hill 
v.  Uoeldtke,  104  Tex.  5»4, 142  S.  W.  871,  40  L. 
R.  A.  (N.  S.)  672;  Brannin  t.  Richardson,  108 


Tex.  112,  186  S.  W.  662;  Hoeldtke  t.  Horst- 
m'an,  61  Tex.  Civ.  App.  148,  128  S.  W.  642. 

In  some  states,  the  liability  of  the  grantee 
assuming  the  payment  of  a  mortgage  or  lien 
is  based  upon  an  application  or  «ctension  of 
the  equitable  doctrine  of  subrogation.  Tbe 
grantee  becomes  the  principal  and  the  grantor 
a  surety  for  him,  and  in  equity  the  creditor, 
the  holder  of  the  mortgage  or  lien,  is  entitled 
to  the  beneflt  of  all  collateral  obligations  for 
the  payment  of  tbe  debt  which  the  surety 
has  received  for  his  indemnity,  and  is  permit- 
ted to  proceed  directly  against  such  grantee 
to  avoid  circuity  of  action.  The  logical  con- 
clusion from  Bucb  holding  is  that  the  mort- 
gagee  or  lienbolder  is  denied  the  rlgbt  of  re- 
covery against  the  grantee  in  the  abtsence  of 
liability  on  the  part  of  the  grantor,  for  witli- 
out  such  liability  tbe  relation  of  principal  and 
surety  and  the  resultant  rlgbt  of  sabr0gati(m 
,could  not  arise. 

[S]  In  a  majority  6t  the  states,  however, 
the  liability  of  the  grantee  is  held  contractual 
in  Its  nature.  It  is  based  upon  the  broad  and 
well -settled  principle,  supported  by  the  over- 
whelming weight  of  authority  In  the  courts 
of  this  conntry,  that  where  one  person  for  a 
valuable  consideration  makes  a  promise  to 
the  person  from  whom  the  consideration 
moves  for  the  benefit  of  a  third  person,  such 
third  person  may  maintain  an  action  thereon. 
3  Pomeroy,  Eq.  Jur.  (  1207. 

In  Brannin  v.  Rldiardson,  supra,  wherein 
the  grantee  had  assumed  payment  of  tbe  ven- 
dor's lien,  the  grantor  being  personally  liable 
therefor,  there  is  recognition  of  the  applica- 
tion of  the  doctrine  of  subrogation. 

In  Hill  V.  Hoeldtke,  supra,  tbe  court  held 
the  relation  created  between  the  grantee,  thus 
assuming  payment  of  the  lien,  and  the  lien- 
holder  purely  contractual;  such  grantee  be- 
coming directly  liable  to  tbe  lienbolder. 

In  Spoim  V.  Cochran  &  Swing,  63  Tex.  240, 
tbe  court  said: 

"It  thus  appears  that,  at  the  time  Cochran  & 
Ewing  acquired  the  interest  of  Watson  in  the 
copartnership  property,  they  obligated  them- 
gel  Tea  to  pay  tbe  debts  or  liabilities,  and  this 
as  the  chief  consideration  on  which  the  sale  by 
Watson  wag  based.  It,  however,  does  not  ap- 
pear that  Spann  was  a  party  to  that  contract; 
nor  that  the  instrument  by  which  the  obligation 
of  Cochran  &  Ewing  to  pay  the  debt  due  to 
Bpann  is  claimed  to  have  been  fixed  was  signed 
by  them.  It  ia  believed,  however,  that  snch  an 
agreement  between  a  -debtor  and  a  third  person, 
made  upon  valuable  consideration,  gives  to  the 
creditor  a  cause  of  action  on  wliidi  he  may  sue 
and  recover  from  the  person  who  has  so  con- 
tracted to  pay  to  him  a  debt  originally  due  onl; 
by  the  person  to  whom  the  promise  is  made 
This  seems  to  be  in  accordance  with  the  great 
weight  of  American  anthority." 

In  each  ot  the  above-cited  Texas  cases,  and, 
so  far  as  we  have  been  able  to  discover,  all 
the  cases  in  our  courts  dealing  with  the  right 
of  a  third  person  for  whose  benefit  a  contract 
is  made,  but  to  which  contract  be  i«  a  atran- 
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gei,  there  was  some  ptivlty,  by  contract  or 
otherwise,  between  the  promisee  and  such 
third  person,  some  liability  or  obligation  from 
the  former  to  the  latter,  giving  the  third  per- 
son a  legal  or  equitable  claim  to  the  benefit 
of  the  promise.  In  a  niimber  of  jurisdlctlona, 
this  is  held  necessary  In  order  to  the  enforce- 
ment of  the  contract  by  such  third  person. 

[4]  Upon  a  careful  consideration  of  the 
authorities,  we  are  inclined  to  the  view  that 
the  liability  under  a  contract,  for  the  benefit 
of  a  third  person,  a  stranger  thereto,  and  the 
right  of  such  third  person  to  enforce  the  con- 
tract, should  not  be  limited  by  the  require- 
ment that  there  be  some  obligation  or  duty 
owing  from  the  promisee  to  such  tnird  person. 
The  right  "does  not  rest  upon  the  ground  of 
any  actual  or  supposed  relationship  between 
the  parties,  as  some  of  the  earlier  cases  seem 
to  indicate,  •  •  •  but  upon  the  broader,  and 
more  satisfactory  basis  that  the  law,  operat- 
ing upon  the  acts  of  the  parties,  creates  the 
duty,  establishes  the  privity,  and  implies  the 
promise  and  obligation  on  which  the  action  is 
founded."  Brewer  v.  I>yer,  7  Cusli.  (Mass.) 
337 ;  Dean  v.  Walker,  107  IlL  540,  47  Am. 
Rep.  467. 

Allen  and  his  vendor  contracted  for  the 
purchase  and  sale  of  the  land  and  the  consid- 
eration to  be  paid  therefor.  It  is  wholly  im- 
material, as  far  as  Allen  is  concerned,  to 
whom  the  purchase  money  or  any  part  thereof 
was  to  be  paid,  and,  if  to  some  third  person, 
whether  his  vendor  was  under  any  legal  obli- 
gation to  such  third  person.  If  his  vendor  di- 
rected the  payment  of  part  of  the  purchase 
price  to  one  to  whom  he  was  under  no  obliga- 
tion, the  same  being  intended  as  a  mere  gra- 
tuity, Allen  has  no  ground  for  oomplaint; 
such  agreement  being  upon  a  valuable  consid- 
eration. The  lien  debt  assumed  by  Allen  was 
a  part  and  parcel  of  the  consideration  for  the 
purchase  of  the  land.  The  amount  so  assumed 
constitutes  in  legal  effect  a  debt  due  by  Allen 
which  he  agreed  to  pay  to  the  bolder  pf  the 
notes  Instead  of  to  his  vendor,  from  whom  the 
consideration  for  the  promise  moved.  Spaun 
V.  Cochran  &  Ehving,  supra. 

The  assumption  clause  cannot  be  construed 
as  a  mere  indemnity  to  the  grantor.  There 
wa^  no  personal  liability  on  the  part  of  the 
grantor;  hence  no  liability  against  which  to 
indemnify  him.  Such  clause,  standing  alone, 
without  more,  evidences  a  promise  for  the 
benefit  of  the  holder  of  the  notes.  The  prom- 
ise was  ui>on  a  sufficient  consideration,  and 
no  good  reason  Is  perceived  for  denying  to 
Traylor  the  right  to  enforce  performance 
thereof. 

We  have  not,  in  the  discussion,  cited  the 
numerons  cases  from  the  other  states  passing 
upon  the  question  here  presented.  The  great 
majority  are  cited  and  quoted  from  In  the 
notes  In  22  L.  R.  A.  (N.  S.)  492,  and  39  L.  B. 
A.  (N.  S.)  151. 

Included  In  plaintiff's  recovery  was  10  per 


ceQt  of  the  principal  and  Interest  of  the  notes 
as  attorney's  fees  amounting,  as  stated  by  de- 
fendant in  error,  to  $56.09. 

Writ  of  error  was  granted  herein,  because 
the  court  was  Inclined  to  the  view  that,  under 
the  contract  as  pleaded,  plaintiff  was  not  en- 
titled to  such  recovery. 

The  petition  alleged  that  Allen  "assumed 
the  payment  of  the  sum. of  $4,7S4,  together 
with  Interest  accrued  and  to  accrue  thereon, 
representing  a  part  of  the  unpaid  principal 
sum  then  due  and  owing  upon  said  vendor's 
lien  notes,  the  said  Allen  assuming  and  agree- 
ing to  pay  on  the  principal  and  interest  oi 
said  notes  an  amount  equivalent  to  $23  per 
lot  on  each  of  the  said  32  lots  therein  conr 
veyed  to  him." 

The  notes  stipulated  for  the  payment  of  at- 
torney's fees.  Had  Apeu  assumed  the  pay- 
ment of  the  notes,  his  liability  would  indude 
attorney's  fees.  He  did  not,  under  the  alle- 
gations of  the  petition,  assume  the  payment 
of  the  notes,  but  only  of  a  specific  amount  "on 
the  principal  and  interest  of  said  notes."  It 
was  error  to  permit  a  recovery  of  attorney's 
fees. 

We  are  of  opinion  that  the  Judgment  of  the 
Court  of  Civil  Appeals,  affirming  the  judgment 
of  the  district  court,  should  be  here  reformed 
by  deducting  therefrom  the  sum  of  $56.00  al- 
lowed as  attorney's  fees,  and,  as  so  reformed, 
the  Judgment  in  all  respects  affirmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commis^mi  of  Appeals  is 
adopted  and  will  be  entered  as  the  judgment 
of  tlie  Supreme  Court 


PARK  T.  RICH  et  aL     (No.  8&-2888.) 

(Coiamission  of  Appeals  of  Texas,  Section  B. 
June  11,  1919.) 

1.  COBPOBAnOHS    <dS9244(I)  —  LTA.Bn.TTY    OIT 

Unpaid  Stock— Effect  or  Tbansfkb— Oood 

Faith  of  Tbanbfebobs. 
Where  incorporators  and  subscribers  made 
affidavit  that  the  stock  was  fuUy  subscribed 
and  paid,  caused  the  corporation's  books  to 
so  show,  had  stock  issued  to  themselves  as 
fully  paid  and  nonassessable',  and  represented, 
in  sale  of  the  stock,  that  it  was  ifuUy  paid, 
purchaser  paying  fall  face  value  therefor,  but, 
although  they  had  paid  for  the  stock  the  amount 
of  merchandise  recited  in  their  affidavits,  the 
cash  amounts  recited  as  paid  were  in  fact  not 
paid  by  them,  the  question  of  their  good  faith 
in  their  sale  of  the  stock  'was  immaterial  on  the 
question  of  their  liability  for  amounts  unpaid 
on  their  stock. 

2.  Cl\„«OBA.TIOWS    ®=j2S1W  — SlOOKHOLDEBS' 

T  ,^*%-nY— \3s¥MD  S^STOCTOenoTSB-Bscix- 
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ter,  set  forth,  aa  fnlly  paying  for  stock  anb- 
■cribed  bj  them,  payments  partly  in  merchan- 
dise and  partly  in  cash,  they  coald  not  claim, 
aa  a  defense  to  their  liability  for  the  amounts 
recited  aa  cash,  which  were,  in  fact,  not  paid, 
that  their  valuation  in  such  affidavit  of  the  mer- 
chandise turned  over  by  them  was  too  low. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supr^ue  Judicial  District 

Action  by  M.  O.  H.  Park,  trustee  in  bank- 
ruptcy, against  B.  T.  Rich  and  others.  Judg- 
ment for  plaintiff  was  reversed  and  remand- 
ed by  court  of  ClvU  Appeals  (177  S.  W, 
184),  and  plaintiff  brings  error.  Judgment 
of  Court  of  Civil  Appeals  reversed,  and  Judg- 
ment of  trial  court  affirmed. 

J.  D.  Williamson,  of  Waco,  for  plaintiff  in 
error. 

Spann  ft  Spann,  of  Temple,  and  Sleeper, 
Boynton  &  Kendall,  of  Waoo>  for  defendants 
in  error. 


SADLER,  J.  B.  T.  Rlcli,  S.  B.  Stltt, 
Frank  Leahy,  and  Joe  S.  Thompson  organ- 
ised the  Rich  Dry  Ckiods  Company  with  a 
capital  stock  of  $15,000,  and  procured  a  char^ 
ter  from  the  state  October  21,  1909. 

The  subscriptions  for  the  stock  were  made 
as  follows^  Rich,  50  shares;  Stltt,  64 
shares;  and  Leahy,  for  himself  and  Thomp- 
son jointly,  36  shares.  The  shares  were  of 
the  par  value  of  $100  per  share. 

In  the  application  for  the  charter  Rich, 
Stltt,  and  Leahy  made  aflSdavit  that  the  capi- 
tal stock  was  fully  subscribed  and  paid  up. 
Payments  were  set  forth  as  follows:  Rich, 
$3,S60  in  goods,  wares,  and  merchandise,  and 
$1,640  in  cash ;  Stitt,  $4,240  In  goods,  wares 
and  merchandise,  and  $2,160  in  cash;  Leahy, 
acting  for  himself  and  Thompson,  $2,400  In 
goods,  wares  and  'merchandise  and  $1,200 
in  cash.  On  the  acceptance  and  filing  of  this 
charter,  organization  was  had,  and  Rich, 
Stltt,  and  Leahy  became  the  officers  of  the 
corporation.  Certificates  of  stock  were  Issued 
to  each  of  the  subscribers,  in  accordance 
with  the  subscriptions  set  forth  in  the  affida- 
vit, that  is,  60  shares  to  Rich,  64  to  Stitt, 
and  86  to  Leahy,  shown  to  be  fully  paid  and 
nonassessable.  Entry  was  made  on  the  books 
of  the  ctyporation  showing  the  amount  of 
capital  stock  to  be  $19,000,  and  that  It  was 
fully  paid.  The  association  was  chartered 
as  a  mercantile  company,  and  thereafter 
conducted  a  dry  goods  business. 

About  the  31st  day  of  January,  1910,  the 
incorporators  sold  their  shares  of  stodc  to 
one  Hallenbeck,  who  paid  the  full  par  value 
therefor;  and  be  and  bis  sons,  as  stock- 
holders, continued  to  operate  the  business 
of  the  corporation  for  about  one  month, 
when  they  sold  their  entire  stock  to  one 
Cordell,  who  operated  until  February  17, 
1911,  when  the  corporation  was  adjudged  a 
bankrupt.     M.  C.  H.  Park  was  thereafter 


elected,  and  qualified  as  trustee  about  Marcli 
^,  1911. 

Thereafter  the  trustee  applied  to  the  ref- 
eree  for  an  order  making  a  call  upon  de-' 
fendants  for  the  unpaid  balance  due  by  them 
on  their  stock  subscriptions,  wherein  they 
answered.  On  a  hearing  before  the  referee 
In  bankruptcy  it  was  determined  that  lb  the 
organization  of  the  corporation  the  defend- 
ants bad  not  paid  their  stock  subscriptions, 
and  an  assessment  was  made  against  them. 
The  trustee  was  authorized  to  file  suit  to 
recover  from  them  the  amount  unpaid.  This 
order  undertook  to  determine  the  amount 
which  each  original  subscriber  bad  foiled  to 
pay  in  on  his  stock,  but  permitted  the  share- 
holders to  urge  any  defenses  against  the  re- 
covery which  might  be  authorized  at  law. 
The  amounts  found  due  by  the  referee  were 
in  excess  of  the  amoimts  found  due  by  the 
jury. 

Suit  was  filed  In  the  district  court  of  Mc^ 
Lennan  county  against  all  of  the  original 
subscribers,  and  Judgment  recovered  by  the 
trustee  against  Rich  for  $1,640,  Stltt  for  $2,- 
160,  and  Leahy  and  Thompson  Jointly  for 
$1,200;  these  being  the  amounts  of  cash  which 
were  shown  in  the  affidavit  to  have  been  paid 
in  by  each  subscriber  on  his  respective  stock 
and  found  by  the  Jury  not  to  have  been  paid. 

On  an  appeal  to  the  Court  of  Civil  Ap- 
peals by  the  defendants  the  judgment  of  the 
district  court  was  reversed  and  remanded. 
177  8.  W.  184. 

On  motion  tor  rehearing,  while  receding 
from  some  of  the  holdings  announced  In  its 
original  opinion,  the  Court  of  Civil  Appeals 
adhered  to  the  judgment  reversing  and  re- 
manding the  case. 

It  will  perhaps  be  of  assistance  in  under- 
standing the  decision  of  the  questions  pre- 
sented by  the  writ  of  error  to  give  a  fur- 
ther statement  of  the  record. 

The  defendants  In  the  district  court, 
among  other  defenses,  sought  to  avoid  lia- 
bility on  the  proposition  that  they  bad  in 
good  faltb,  for  full  face  value,  sold  and 
transferred  their  stock  to  the  Ealleubecks, 
at  a  time  when  the  corporation  was  a  going 
and  solvent  concern,  and  that  they  should 
thereby  be  relieved  from  liability  for  any 
unpaid  portion  of  their  subscription,  on  the 
theory  that  Hallenbeck  should  be  held  there- 
for. They  also  contended  ^at,  in  order  to 
bold  them  liable.  It  was  necessary  for  the 
trustee  to  show  want  of  good  faith  in  them, 
and  also  to  show  that  Hallenbeck  did  not 
know  that  they  had  not  fully  paid  their  sub- 
scriptions, or  that  he  did  not  have  knowledge 
of  facts  sufficient  to  put  on  Inquiry  which 
would  disclose  the  fact  of  nonpayment  by 
them. 

The  defendants  admitted  that  they  bad  not 
paid  the  amounts  of  cash  subscriptions  re- 
cited in  the  affidavit  In  the  purchase  of  their 
stock;  that  the  stock  bad  beeniamied  to  tbem 
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fully  paid  up  and  nonassessable;  that  the 
books  of  the  company  showed  the  stock  to 
be  fully  paid;  that  In  the  sale  to  Hallenbeck 
they  represented  to  him  that  It  had  been 
fully  paid;  and  that  he  paid  them  full  face 
par  value  therefor.  The  uncontradicted  evi- 
dence shows  that  the  only  payments  made 
by  the  stock  subscribers  upon  their  stock  to 
the  corporation  was  by  the  transfer  of  cer- 
tain merchandise  which  they  owned  Jointly, 
being  goods,  wares,  merchandise,  fixtures, 
notes  and  accounts,  bought  by  said  parties 
from  the  Shotwell  Dry  Goods  Company,  a 
corporation,  on  the  13th  day  of  September, 
1909,  same  being  located  in  the  J.  B.  King 
building,  on  the  comer  of  Mosquite  avenue 
and  Market  street,  in  the  city  of  Rogers,  In 
Bell  county,  Tex.,  and  of  the  reasonable  cash 
value  of  $10,000,  the  Interest  of  each  re- 
spective subscriber  being  therein  as  follows, 
to  wit:  Rich,  $3,360;  Stltt,  $4,240;  Leahy 
and  Thompson,  $2,400— that  they  did  not 
make  any  other  payments  on  their  stock. 

Opinion. 

[1]  We  think  that  the  decision  of  this  case 
rests  upon  the  question  of  the  primary  lia- 
bility of  the  defendants  in  error  on  their 
contracts  of  subscription  as  shown  by  tbe 
uncontradicted  evidence.  We  are  presented 
with  a  statement  of  facts  which  shows  with- 
out contradiction  that  the  defendants  In  er- 
ror, as  the  original  subscribers  for  the  stock, 
made  affidavit  that  it  was  fully  subscribed 
and  paid,  that  they  had  caused  the  books  of 
the  .corporation  to  so  show,  and  had  Issued 
•tock  certificates  to  themselves  as  fully  paid 
and  nonassessable ;  that  in  the  sale  to  Hallen- 
beck they  represented  the  stock  to  be  fully 
paid,  and  that  he  paid  them  the  full  face  val- 
ue therefor;  that  the  stock  wa&  unpaid  In 
the  amounts  of  cash  asserted  in  the  affidavit 
to  have  been  paid  by  the  respective  subscrib- 
ers; that  Leahy  was  acting  for  himself  and 
Thompson  in  the  transaction. 

Under  this  record  we  think  that  good  faith 
on  the  part  of  the  defendants  in  their. sale 
to  Hallenbeck  is  immaterial,  but,  if  material, 
that  it  does  not  arise  on  the  evidence. 
Their  testimony  as  to  their  good  faith  In 
tbe  transaction  with  Hallenbeck  is,  at  most, 
only  their  conclusion  based  upon  the  facts 
shown.  These  facts  unquestionably  estaBllsb, 
in  our  view,  the  want  of  good  faith,  since 
defendants  admit  that  they  had  not  paid 
into  ttie  treasury  of  the  corporation  the 
amounts  of  money  shown  in  their  affidavit; 
that  they  knew  that  the  stock  was  unpaid 
when  they  sold  to  Hallenbeck ;  that  they  rep- 
resented it  as  fully  paid,  and  accepted  prop- 
erty from  him  at  a  valuation  which  compen- 
sated them  for  the  stock  as  fully  paid.  Their 
acts,  as  disclosed,  evidence  a  want  of  good 
faith  on  their  part  in  the  disposition  of  the 
stock,  and  the  conclusion  testified  to  cannot 
find  its  support  In  any  fact  established  by 
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tbe  evidence.  We  apprehend  that  it  cannot 
with  reason  be  maintained  that  the  bona 
fides  of  the  defendants  in  this  transaction 
arises. 

However,  we  are  not  to  be  understood  as 
holding  that  their  good  faith  in  selling  to 
Hallenbeck  would  relieve  them  from  the  pay- 
ment of  any  balance  due  to  the  corporation 
by  virtue  of  th^r  contract  In  subscribing  for 
tbe  stock. 

We  are  of  the  opinion  that  there  Is  no  evi- 
dence In  this  record  tending  In  the  slightest 
to  charge  Hallenbeck  at  the  time  of  the  pur- 
chase of  this  stock  from  the  defendants  with 
any  information  which  would  put  him  on  no- 
tice or  on  inquiry  as  to  whether  the  defend- 
ants bad  paid  for  their  stock  or  not.  All  the 
circumstances  brought  to  his  knowledge,  as 
shown  by  the  record,  were  to  the  effect  that 
the  stock  had  been  fully  paid  up.  But,  even 
should  there  have  been  circumstances  pre- 
sented to  him  which  required  investigation 
on  his  part,  the  evidence  shows  that  every 
source  to  which  he  could  have  gone  for  in- 
formation would  have  sustained  the  conten- 
tion of  the  defendants  that  tbe  stock  had 
been  fully  paid  up.  The  affidavit  on  which 
the  charter  was  issued,  the  books  of  the  cor- 
poration, and  the  stock  certificates  them- 
selves, aU  were  confirmatory  of  the  assertion 
made  by  the  defendants  In  the  sale  of  the 
stock  to  Hallenbeck. 

This  Is  not  a  case  wherein  there  has  been 
a  sale  of  a  stock  subscription  prior  to  organ- 
ization; but  here  every  step  necessary  to  a 
completion  of  tbe  transaction  had  been  tftk-- 
en,  and  the  stock  on  Its  face  was  a  certificate 
of  payment  in  the  nature  of  a  receipt  ac- 
knowledging full  performance  by  each  sub- 
scriber of  his  obligation  to  the  company. 
Parties  dealing  with  this  stock  in  the  hands 
of  the  certificate  holders  had  the  right,  and 
the  creditors  dealing  with  th^  corporation 
were  authorized,  to  assume  that  the  transac- 
tions between  the  original  subscribers  and 
the  corporation  were  free  from  any  vice,  and 
that  the  contract  of  organization  had  been 
legally  and  fully  carried  out. 

[2]  The  real  issue  presented  in  this  case  is 
as  to  the  payment  for  the  stock  by  the  sub; 
scribers.  The  uncontradicted  evidence  is  to 
the  effect  that  goods,  wares,  and  merchandise 
were  put  into  the  concern  at  a  valuation  of 
$10,000.  This  was  the  property  which  the 
defendants  had  taken  in  their  purchase  of 
the  assets  of  the  Shotwell  Dry  Goods  Com- 
pany. This  was  the  valuation  placed  upon 
the  property  by  them.  It  was  accepted  at 
that  valuation  as  a  payment  of  that  amount 
of  money  upon  tbe  capital  stock  of  the  cor- 
poration. If  this  proi)erty  was  of  value  in 
excess  of  that  amount,  the  corporation  sim- 
ply profited  thereby;  but  defendants  were 
bound  by  the  value  at  which  they  tendered  it 
and  at  which  It  was  accepted.  The  suG- 
scribers  offered  in  payment  on  tbelr  stock 
subscriptions  property  at  a  fixed  valuation. 
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The  corporation  when  organized  accepted 
this  property  at  that  valuation  as  the  equiva- 
lent of  a  cash  payment  on  the  obligation  of 
the  subscribers.  They  are  bound  by  that  val- 
uation, and  cannot  defeat  their  further  ob- 
ligation and  promise  to  pay  cash  for  the  re- 
mainder of  their  subscription  by  showing 
that  the  property  at  the  time  of  Its  transfer 
to  the  corporation  was  of  a  greater  cash  val- 
ue than  fixed  by  them  in  the  sale.  That 
would  be  in  violation  of  their  contract  of 
sale  to  the  corporation. 

What  we  have  said  here  relative  to  the 
situation  of  a  subscriber  who  transfers  prop- 
erty at  a  fixed  valuation  to  the  corporation 
In  payment  for  his  stock  must  not  be  con- 
strued as  applying  to  the  corporation  or 
creditors  in  the  event  it  should  be  shown  that 
the  property  so  given  had  been  fraudulently 
foisted  on  the  corporation  at  a  fictitious 
value. 

As  we  construe  the  contract  of  the  original 
subscribers  to  this  stock,  they  bound  them- 
selves to  convey  to  the  corporation  organ- 
izers for  its  benefit  certain  property  at  aa 
agreed  valuation  in  payment  for  $10,000,  of 
the  stock  for  which  they  subscribed,  and 
then  agreed  to  pay  the  balance  in  cash. 
They  failed  to  perform  the  latter  part  of 
their  contract.  They  were  the  organizers  of 
the  company,  and,  as  its  trustees,  failed  to 
require  payment  as  contracted,  but  accepted 
less  than  the  full  performance  on  the  part 
of  themselves.  The  corporation,  under  their 
trusteeship,  issued  the  full  amount  of  stock, 
'  thos  receipting  for  full  payment.  Whether 
it  was  intended  thus  to  defraud  the  corpora- 
tion and  its  creditors  is  of  no  m<nnent  To 
permit  subscribers  to  take  advantage  of  snch 
a  transaction  would  be  compounding  a  fraud 
upon  the  company  and  those  who  dealt  with 
it  in  the  faith  of  Its  stock  having  been  fully 
paid  and  In  the  conscious  recognition  of  the 
verity  of  defendants'  affidavit  and  the  rec- 
ords of  the  corporation  made  under  their 
authority.    7  R.  C.  L.  {$  286,  254,  389,  395. 

The  uncontradicted  facts  in  this  record 
show  that  these  defendants  in  error  promis- 
ed to  pay  to  the  corporation  certain  amounts 
in  cash  in  the  purchase  of  stock  and  the  sat- 
isfaction of  their  subscriptions.  They  receiv- 
ed the  full  amount  of  stock  from  the  cori)Ora- 
tion.  They  have  not  paid  their  cash  obliga- 
tions. The  creditors  of  the  corporation  are 
entitled  to  have  them  made  to  comply  with 
their  promise  to  the  companjr.  The  Judg- 
ment of  the  trial  court,  based  on  the  jury 
verdict;  imposes  no  greater  burden  upon 
them  than  is  laid  upon  them  by  the  law  and 
by  justice.  The  right  of  this  matter  having 
been  determined  by  the  judgment  of  the  trial 
court,  we  see  no  reason,  in  justice  or  law,  for 
sending  this  case  back  to  the  trial  court 
Such  errors  as  may  have  crept  Into  the  rec- 
ord on  the  trial  have  not  resulted  in  an  un- 


just vordict,  nor  in  a  Judgment  which  Is 

not  supported  by  the  facts  and  the  law. 
Eliminating  every  error  charged  to  have  be^i 
committed  on  the  trial  of  the  case,  and  still 
no  other  judgment  than  that  which  was  ren- 
dered by  the  lower  court  would  be  justified 
by  the  record  thus  purged. 

There  are  perhaps  errors  pointed  ont  in 
the  opinion  of  the  Court  of  Civil  Appeals 
wliich,  but  for  the  condition  of  this  record, 
might  justify  a  reversal;  but  we  are  of 
opinion  that  these  errors  become  immaterial 
under  the  record  as  presented  here. 

We  therefore  recommend  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  be  revers- 
ed, and  that  the  judgment  of  the  trial  court 
be  affirmed. 

PHILLIPS,  C.  J.  The  judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court. 


WALSH   V.   METHODIST   EPISCOPAL 

CHURCH,   SOUTH,  OF  PADUCAH, 

TEX.,   et  al.     (No.  63-2806.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  21,  1919.) 

1.  Damages  ®=»122— Bitildiwo  Contbacts— 
Delay  in  PurRFOBMAucB— Measubk  of  Dam- 
ages'. 

Church's  meaaore  of  damages  for  contrac- 
tor's failure  to  complete  construction  of  cbnrch 
building  within  stipulated  time  is  the  valae  of 
the  use  of  the  building  during  the  time  it  shoold 
have  been  used  after  date  provided  for  comple- 
tion. 

2.  Damages  9»80(1)— Liqttidatkd  Dakaoes 
OB  Penalit. 

Where  it  cannot  be  ascertained  from  the 
face  of  the  contract  that  the  damages  stipulated 
to  be  paid  in  case  of  a  breach  are  excessive, 
and  it  cannot  be  determined  from  evidence 
whether  tlie  stipulated  amount  reasonably  ap- 
proximates the  actual  damages,  the  provision 
cannot  be  construed  as  a  penalty. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Action  by  the  Methodist  Episcopal  Churdi. 
South,  of  Paducah,  Tex.,  and  others  against 
E.  Li.  Walsh  and  the  Texas  Fidelity  Bonding 
Company.  Judgment  for  plaintiffs  affirmed 
by  Court  of  Civil  Appeals  a73  S.  W.  241) 
as  to  defendant  Walsh,  and  reversed  and  ren- 
dered as  to  defendant  surety  company,  and 
defendant  Walsh  brings  error.  Judgment  of 
Court  of  Civil  Appeals  affirmed. 

■J.  M.  Blankenship,  of  Wichita  Falls,  for 
plaintiff  in  error. 

Browne  &  Hawkins  and  James  M.  Wbat- 
ley,  all  of  Paducah,  for  defendants  In  error. 


4tS»For  otber  cases  see  eame  topic  and  KBT-NUIIBER  la  all  Ker-Numlier«d  Dlaeata  and  Induea 
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SONFIBLD,  P.  J.  The  Methodist  Bplsoo- 
pal  <%nrch,  South,  of  Paducab,  Ter.,  and  the 
trastees  tbereof,  plaintiffs,  brongbt  action 
against  E.  L.  Walsh  and  the  Texas  Fidelity 
Bonding  Company,  defendants,  to  recover 
damages  sustained  by  plaintiffs  through  the 
failure  of  defendant  Walsh  to  complete  a 
chuK*  building  In  the  town  of  Faducah, 
Tex.,  according  to  the  terms  of  a  written  con- 
tract The  Texas  Fidelity  &  Bonding  Com- 
pany was  sued  as  surety  on  the  bond  of 
Walsh.  The  cause  was  tried  to  the  court, 
and  judgment  rendered  against  defendants  in 
the  sum  of  $1,029.36,  of  which  amount  $840 
was  for  84  days'  delay  in  completing  the 
building  after  the  stipulated  time  at  the 
rate  of  $10  per  day.  On  ai^eal,  the  Judg- 
ment of  the  district  court  was  affirmed  as  to 
defendant  Walsh,  and  as  to  the  surety  com- 
pany reversed  and  rendered.  173  S.  W.  241. 
Writ  of  error  was  granted  on  the  application 
of  defendant  Walsh, 

The  question  for  determination  is,  Should 
the  provision  for  the  payment  or  forfeiture 
of  $10  for  each  day's  delay  in  completing 
the  bnildtng  after  the  specified  date  be  con- 
strued as  a  stipulation  for  liquidated  dam- 
ages or  as  a  penalty?  The  provision  reads 
as  follows: 

"The  contractor  shall  complete  the  several 
portions  and  the  whole  of  the  work  comprehcnd- 
'«d  in  this  agreement  by  and  at  the  time  or 
times  hereinafter  stated,  to  wit,  September  1, 
1913;  and  in  the  event  the  contractor  fails  to 
complete  the  same  within  the  time  specified, 
he  forfeits  the  sum  of  $10.00  per  day  for  ev- 
ery day  it  remains  incomplete  on  his  contract 
as  lignidated  damages ;  and  party  of  the  sec- 
ond part  (the  trustees)  shall  deduct  the  same 
out  of  the  contract  price  if  sufSdent  funds 
then  remain  in  their  bands;  otherwise  party 
of  the  first  part  to  pay  same  at  Padncah,  Tex- 
as, on  demand." 

The  Court  of  Civil  Appeals  held  that  the 
damages  for  falling  to  complete  the  church 
building  within  the  time  provided  would 
necessarily  be  uncertain  and  their  amount 
indeterminate;  therefore  the  provision  should 
be  construed  as  fixing  by  stipulation  the 
amount  of  the  recovery;  in  other  words, 
liquidated  damages  rather  than  a  penalty. 

In  the  view  we  take  of  the  case,  we  deem  it 
unnecessary  to  inquire  into  the  correctness 
of  this  holding,  being  of  opinion,  upon  an 
examination  of  the  record,  that  the  court 
reached  a  correct  conclusion  in  construing 
this  provision. 

[1]  In  the  Court  of  Civil  Appeals  defend- 
ant assigned  as  error  the  refusal  of  the  trial 
court  to  permit  the  witness  J.  A.  lister  to 
state  what  amount,  if  anything,  plaintiff  liad 
paid  out  as  rent  for  a  building  in  wliich  to 
hold  public  worship  after  the  time  the 
church  building  should  have  been  completed 
under  the  terms  of  the  contract  and  the  time 
when  It  was  actually  completed,  for  the  rea- 


son mentioned  and  set  out  in  his  bni  of  ex- 
eQ)tion  No.  1.  The  Court  of  Civil  Appeals 
held  the  testimony  irrelevant,  the-  damages 
recoverable  being  the  value  of  the  use  of  the 
building  during  the  time  it  should  have  been 
In  use  after  September  Ist.  We  ccmcur  in 
this  holding. 

Defendant's  first  assignment  In  his  appli- 
cation for  writ  of  error  herein  is  as  follows: 

"The  Court  of  Civil  Appeals  erred  in  sus- 
taining the  objections  of  plaintiEts  and  thereby 
refusing  to  permit  the  witness,  J.  A.  Lester,  to 
state  what  amount,  if  anything,  plaintiff  had 
paid  out  as  rent  for  a  building  in  which  to 
worship  after  the  time  said  church  building 
should  have  been  completed  under  the  terms 
of  the  contract  and  the  time  when  it  was  ac- 
tually completed,  and  the  prolable  rental  value 
of  taid  chvrch." 

The  Italicized  portion  of  this  assignment 
of  error  does  not  appear  in  the  assignment 
presented  to  the  Court  of  Civil  Appeals,  nor 
does  the  bill  of  exception  show  any  effort  on 
the  part  of  defendant  to  prove  by  the  wit- 
ness the  probable  rental  value  of  the  church. 
Had  defendant  proven  or  sought  to  prove 
rental  value,  a  different  case  would  have 
been  presented. 

Defendant  did  not  plead  that  the  provi- 
sion in  the  contract  for  liquidated  damages 
was  intended  as  a  penalty,  or  that  there  was 
no  approximation  t>etween  the  stipulated 
amount  and  the  actual  damages  suffered, 
nor  was  there  any  evidence  of  the  amount 
of  actual  damages. 

In  Collier  v.  Betterton,  87  Tex.  440,  29  S. 
W.  467,  in  refusing  a  writ  of  error,  tlie  Su- 
preme Court  discussed  the  question  of  liqui- 
dated damages  passed  upon  by  the  Court  of 
Civil  Appeals. 

In  that  case,  suit  was  brought  to  recover 
a  balance  due  under  a  building  contract. 
The  contract  stipulated  that  the  building 
should  be  completed  by  the  Ist  day  of  Octo- 
ber, 1889,  failing  in  which  contractor  should 
pay  to  Collier,  the  owner,  as  liquidated  dam- 
ages, $10  per  day  for  every  day  the  com- 
pletion should  be  delayed.  Defendant  Col- 
lier in  his  answer  prayed  damages  for  delay 
in  the  completion  of  the  house,  as  a  counter- 
claim, relying  solely,  so  far  as  shown  by  the 

■ord  before  the  Supreme  Court,   upon   a 

pulation  in  the  contract  as  fixing  the 
amount.  The  trial  Judge  charged  the  Jury, 
in  effect,  to  allow  the  defendant  damages 
upon  his  counterclaim  at  the  rate  of  $10  a 
day  from  October  1,  1889,  to  November  12, 
1889,  the  time  at  which  defendant  entered 
and  occupied  a  part  of  the  house.  Pursuant 
to  the  Instruction,  the  Jury  found  for  the  de- 
fendant $420  offset  against  the  balance  other- 
wise due  on  the  contract  price,  and  gave  ver- 
dict for  the  plaintiff  for  the  difference.  In 
passing  upon  the  question  of  the  correctness 
of  the  ruling  of  the  trial  court,  the  Court  of 
Civil  Appeals  said: 
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"We  do  not  think  the  action  of  the  trial 
court  apon  this  issue  can  be  complained  of  by 
the  appeUant.  We  think  the  stinulation  in 
the  contract  for  $10  per  day  as  liquidated  dam- 
ages for  each  day  of  delay  in  the  completion  of 
the  building  should  have  been  construed  and 
treated  as  a  penalty.  •  •  •  Under  such  a 
construction  there  was  not  proof  of  damages  to 
the  extent  of  the  recovery,  and  the  appellant 
[Collier]  suffered  no  injury  from  the  charge  as 
given." 

The  Supreme  Court,  discussing  the  con- 
struction, of  the  proYlslon  with  reference  to 
damages,  said: 

"The  principle  would  appear  to  be  that  al- 
though a  sum  be  named  as  liquidated  damages,' 
the  courts  will  not  so  treat  it,  unless  it  bears 
such  proportion  to  the  actual  damages  that  it 
may  reasonably  be  presumed  to  have  been  ar- 
rived at  upon  a  fair  estimation  by  the  parties 
of  the  compensation  to  be  paid  for  the  prospec- 
tive loss.  If  the  supposed  stipulation  greatly 
exceed  the  actual  loss — ^if  there  be  no  approxi- 
mation between  them,  and  this  being  made  to 
appear  by  the  evidence — then  it  seems  to  us, 
and  then  only,  should  the  actual  damages  be 
the  measure  of  the  recovery." 

Applying  the  rules  of  law  to  the  facts  In 
that  case,  the  court  continued: 

"In  this  case  as  presented  to  us  there  is  no 
evidence  by  which  the  actual  damage  resulting 
from  the  failure  to  complete  the  building  at  the 
time  stipulated  can  be  ascertained,  ten  dollars 
per  day  is  apparently  a  very  large  sum  to  pay 
for  the  rent  of  a  house  which  cost  $5,670  to 
construct;  but  we  do  not  know  the  value  of  the 
lot.  Nor  is  it  clear  that,  even  if  the  evidence 
disclosed  the  entire  value  of  the  property,  we 
would  be  justified  in  assuming  even  approxi- 
mately, ita  rental  value.  Such  being  the  state 
of  the  case,  we  are  not  prepared  to  concur  in 
the  ruling  of  the  Court  of  Civil  Appeals  upon 
the  point  just  discussed." 

[2]  The  contract  price  of  the  church  build- 
ing to  be  erected  was  $5,200.  There  is  no  ev- 
idence of  the  value  of  the  lot,  nor  of  the 
rental  value  of  the  property.  Where,  as  In 
this  case,  It  cannot  be  ascertained  from  the 
face  of  the  contract  that  the  damages  stipu- 
lated to  be  paid  In  case  of  a  breach  are  ex- 
cessive, and  there  Is  no  evidence  of  the 
amount  of  damages  actually  sufTered,  so 
It  cannot  be  determined  from  the  evlde: 
whether  the  stipulated  amount  reasonably 
approximates  the  actual  damages,  the  pro- 
vision  cannot   be   construed  as  a  penalty. 

We  conclude  that  the  facts  In  this  case 
bring  It  clearly  within  the  rule  announced  in 
Collier  V.  Betterton,  supra,  and  under  the 
record  the  provision  must  be  construed  as  a 
stipulation  for  liquidated  damages. 

We  are  of  opinion  that  the  Judgment  of 
the  Court  of  Civil  Appeals,  affirming  the 
judgment  of  the  district  court,  should  be 
affirmed, 


timt 
leA 
lably 


PHILLIPS,  0.  J.  The  jndgmoit  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  judgmei^ 
of  the  Supreme  Court. 


BMBERLINB  v.  STATE.    (No.  6330.) 

(Court  of  Criminal  Appeals  of  Texas.    June  4, 
1919.) 

1.  CananAL  Law  <8=>1098— AppzaI/— Statk- 
MXNT  or  Facts— FoBH. 

A  statement  of  facts,  on  appeal  in  a  crim- 
inal case,  consisting  of  questions  and  answers, 
is  objectionable,  and  will  be  stricken. 

2.  Anijialb  «s>3&— Tiok  Eradication  Pbos- 

ECtJTlONB— COMPI.AINT— FOBM. 

In  prosecutions  for  violating  fhe  tick  eradi- 
cation statute,  it  is  sufficient  to  substantially 
charge  that  the  election  was  legal  and  held  in 
a  certain  county  to  determine  whether  said 
county  should  prosecute  the  work  of  tick  eradi- 
cation, at  which  election  the  majority  of  legal 
votes  were  cast  in  favor  thereof,  and  thereafter 
said  law  was  put  in  effect  as  prescribed  by 
statute,  and  thereafter  on  named  date  in  said 
county  and  state  a  named  person  was  the  own- 
er and  caretaker  of  certain  animals  specified, 
and  refused  to  dip  such  animals  after  being  di- 
rected to  do  so  by  the  live  stock  sanitary  conj^ 
mission  at  the  time  and  manner  set  out. 

8.  Cbiuinai.  Law  ®=>400(3)— Tick  Eradi- 
cation Statute— Sbcondabt  Evidence. 
In  a  prosecution  for  violating  the  tick 
eradication  statute,  it  was  error  to  permit  the 
county  judge  orally  to  testify  as  to  the  fact  of 
the  publication  of  the  result  of  the  election  for 
taking  up  the  work  of  tick  eradication  in  the 
absence  of  a  showing  that  such  proof  was  nec- 
essary because  of  the  loss  or  destruction  of  the 
certificate  provided  for  by  section  7  of  the  act 
(Vernon's  Ann.  Civ.  St.  Supp.  1918,  art  7314e). 

4.  CBnaiTAi.  Law  «s9429<1),  430— SviDBircK 
—Tick  Qitabantinb  —  Pboclailation  — • 
Cebtified  Copt. 
In  a  prosecution  for  violating  tick  eradica- 
tion  statute,   a   supplemental   proclamation    of 
the  Governor,  declaring  the  county  under  tick 
quarantine,  was  not  inadmissible  as  against  the 
objection  that  it  did  not  appear  that  the  proc- 
lamation had  been  published  in  any  newspaper, 
although  it  would  have  been  inadmissible  on  ob- 
jection that  it  was  not  a  copy  certified  by  the 
secretary  of  state,  as  prescribed  by  section  9 
(Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  7314g) 
of  that  statute. 

6.  Cmminai,  Law  e=>400(S)— Secondary  Ev- 
idence—Tick Quabantinb  Obdkb. 
In  a  prosecution  for  violating  the  tick  erad- 
ication statute,  evidence  as  to  what  the  order 
by  the  live  stock  sanitary  commission,  direct- 
ing  the  defendant  to  dip  his  cattle  contained, 
was  inadmissible;  the  order  itself  being  the 
best  evidence. 
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4.  ANIVAL8  ®s>30— Tick  QuABAitTira— Oat- 
TUK  Subject  to  Difpino  Act. 
Cattle  need  not  be  actually  infested  with 
ticks  in  order  to  make  tbem  subject  to  the  tick 
eradication  statute  and  to  the  requirement  of 
the  live  stock  sanitary  commission  that  they 
be  dipped;  the  requirements  applying  to  all  cat- 
tle  within   the  specified  qnarandne  cone. 


7.  Animam  "3=334— Criminal  Law  «=»322— 
Tick  QnABANTiNE. 

That  free  dipping  vats  have  not  been  pro- 
Tided  by  the  county  does  not  excuse  an  owner 
of  cattle  from  refusing  to  obey  the  tick  eradi- 
cation statute ;  the  presumption  being  _  that 
the  commission  would  refuse  to  order  cattle 
dipped  in  any  vat  where  exorbitant  charges 
were  attempted. 

8.  Animals  <e=2&-TicK   Quabantih*— Va- 
UDiTT  OF  Statute. 

The  tick  eradication  statute  A«ld  not  an- 
reasonable  as  against  certain  grounds  urged. 

Appeal  from  Palo  Pinto  Coontj  Court; 
W.  F.  Smith,  Jndge. 

J.  R.  Emberllne  was  conTlctud  of  violating 
the  tick  eradication  statute,  and  be  appeals. 
Reversed  and  remanded. 

S.  D.  Goswlck,  of  Mineral  Welfs,  for  ap- 
pellant. 

E.  A.  Berry,  Asst  Atty.  Qen.,  for  the 
State. 


LATTIMOREi,  J.  In  this  case  appellant 
-was  convicted  In  the  county  court  of  Palo 
Pinto  county,  Tex.,  of  a  violation  of  the  tick 
«radication  statute  (Acts  35th  Leg.  c.  60), 
and  bis  punishment  fixed  at  a  fine  of  $25, 
and  he  appeals. 

[1]  The  Assistant  Attorney  General  moves 
to  strike  out  the  statement  of  facts  prepared 
by  the  stenographer,  because  the  same  Is 
not  Incorporated  in  the  transcript,  and  also 
because  the  same  consists  of  questions  and 
answers.  The  last  objection  Is  unquestion- 
ably good,  and  said  motion  Is  sustained. 
However,  there  appears  in  the  transcript 
what  purports  to  be  a  statement  of  facts  In 
narrative  form,  properly  approved  and  filed, 
-which  we  will  consider. 

[2]  Appellant  moves  to  quash  the  com- 
plaint and  Information  for  various  reasons. 
While  unnecessarily  long  and  containing 
matters  which  are  surplusage,  we  are  of 
opinion  that  said  pleading  sufficiently  charg- 
«d  a  violation  of  the  law.  The  act  being  re- 
cent and  there  being  no  form  laid  down,  we 
take  the  liberty  of  suggesting  that  If  it  be 
snbstantlally  charged  that  the  election  was 
legal  and  held  In  a  certain  connty  to  deter- 
mine whether  said  connty  should  take  up 
and  prosecute  the  work  of  tick  eradlcattim 
therein,  at  whldl  election  a  majority  of  the 
legal  votes  cast  were  In  favor  thereof,  an«| 
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manner  and  form  prescribed  by  statute,  and 

thereafter,  to  wit,  on  the day  of 

1&— ,  in  said  county  and  state,  one  A.  B. 
was  the  owner  and  caretaker  of  cer- 
tain domestic  animals,  to  wit,  ,  and 


did  fail  and  refuse  to  dip  said  animahs  after 
being  directed  In  writing  so  to  do  by  the  live 
stock  sanitary  commission  of  Texas,  at  a 
time  and  mannor  set  out  In  said  written 
direction,  against  the  peace  and  dignity  ot 
the  state;  that  this  Is  substantially  a  suffi- 
cient allegation  where  the  charge  is  a  fail- 
ure to  dip,  and  same  can  l>e  changed  to 
meet  any  other  form  of  violation  of  said 
statute. 

[3]  The  connty  Judge  should  not  have 
been  permitted  to  orally  testify  to  the  fact 
of  Uie  publication  of  the  result  of  the  elec- 
tion unless  such  character  of  proof  was 
found  to  be  necessary  by  reason  of  the  loss 
or  destruction  of  the  certificate  of  such  fact, 
provided  for  by  section  7  of  the  act  (Vernon's 
Ann.  Civ.  St.  Supp.  1918,  art  7314e).  Said 
section  specially  provides  that  such  cer- 
tificate shall  be  admissible  in  evidence  in 
the  conrta 

[4]  Appellant  complains  of  the  admission 
In  evidence  of  what  purported  to  be  a  sup- 
plemental proclamation  of  the  Governor, 
declaring  Palo  Pinto  county  nnder  tick  qua- 
rantine. If  the  objection  had  been,  because 
said  document  was  not  a  copy  certified  by 
the  secretary  of  state,  as  prescribed  by  sec- 
tion 9  of  said  act  (article  7314g),  same  would 
have  been  good,  but  we  observe  from  appel- 
lant's bill  of  exception  thereto  it  was  because 
it  did  not  appear  that  said  proclamation 
had  been  published  In  cmy  newspaper,  which 
objection  was  not  tenable. 

[(]  No  order,  or  copy  of  any  order,  issued 
by  the  live  stock  sanitary  commisslcm 
directing  that  appellant  should  dip  his  cattle 
at  any  time  or  maimer,  appears  in  the  rec- 
ord. In  the  McGee  Case,  81  Tex.  Cr.  R.  210, 
194  6.  W.  951,  this  court  held  It  could  not 
take  Judicial  cognizance  of  such  orders. 
Appellant  objected  to  the  testimony  ot 
Sheriff  Abemathy  as  to  what  was  in  the 
order  he  had  received  from  said  commission, 
because  the  order  was  the  best  evidence 
and  the  objection  should  have  been  sustain- 
ed, unless  It  was  made  to  appear  that  the 
order  was  lost  or  destroyed. 

[I]  It  was  not  necessary  that  the  cattle  of 
appelant  should  be  actually  Infected  with 
ticks  In  order  to  make  them  subject  to  the 
law  and  to  the  requirement  ol  the  commis- 
sion that  they  be  dipped.  The  requirements 
apply  to  all  cattle  wVthVn  the  specific  quatan- 

,,-1  Jlor  do  ■we  thVuk.  ttie  a^^Uant  could 
^  "  „«  to  o\«ss  ^6  \»vi  \iMSM»  toe  aipptag 
*^^^«a  tK>t  Y*H,  pro-<\ii>A  ^>?  tti«  counts. 
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at  the  expense  of  the  county,  applies  <nily 
to  certain  forms  of  diseases  therein  named. 
The  presumption  wUl  obtain  until  rebutted 
that  the  commission  -would  refuse  to  order 
the  cattle  of  any  citizen  dipped  at  any  vat 
where  an  exorbitant  charge  was  attempted. 
The  law  is  intended  for  the  betterment  of 
the  pec^le,  and  not  an  instrument  of  oppres- 
sion. No  complaint  was  made  of  the  small 
amount  charged  for  dipping  In  the  Instant 
case. 

[8]  We  cannot  agree  with  appellant  that 
the  law  is  unreasonahle  because,  as  he  puts 
it  in  bis  brief,  it  deprives  "the  old  boney 
cow  of  the  pleasure  of  rubbing  off  the  ticks 
on  his  neighbor's  'fianc^,'  and  then,  after 
being  deprived  of  these  privileges,  the  poor 
old  hard-shell  preacher  was  deprived  of  his 
milk  and  butter  for  several  days  after  each 
dipping." 

For  the  errors  above  mentioned,  the  Judg- 
ment of  the  lower  court  is  reversed,  and  the 
cauae  remanded. 


LOPEZ  V.  STATE.    (No.  6196.) 

(Court  of  Criminal  Appeals  of  Texas.     June  4, 
1919.) 

Bail  4=964— Appxal  —  SunrciENOT  of  B«- 

COONIZANCK. 

An  appeal  in  a  felony  case  will  be  dismissed 
where  the  recognizance  neither  binds  appellant 
to  abide  by  the  decision  of  the  Court  of  Crimi- 
nal Appeals,  nor  shows  the  court  in  which  the 
accused  was  tried,  nor  follows  the  form  pre- 
scribed by  Code  Cr.  Proc  1911,  art  908. 

Appeal  from  District  Court,  EI  Paso 
County ;  W.  D.  Howe,  Judge. 

Amoldo  liopez  was  convicted  of  a  felony, 
and  he  appeals.     Appeal  dismissed. 

E,  A.  Berry,  Asst.  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  This  is  an  appeal  from 
a  felony  conviction  in  the  district  court  of 
the  Thirty-Fourth  district  of  El  Paso  county. 

The  Assistant  Attorney  General  has  filed 
a  motion  to  dismiss  the  appeal  because  of  a 
defective  recognizance.  The  recognizance 
does  not  bind  the  appellant  to  abide  by  the 
decision  of  the  Court  of  Criminal  Appeals  of 
Texas.  Llndsey  v.  State,  69  Tex.  Cr.  B.  273, 
128  S.  W.  886.  Nor  does  the  same  show 
the  court  in  which  the  accused  was  tried. 
Hughes  V.  State,  62  Tex.  Cr.  B.  288,  186  S. 
W.  1068.  Nor  does  said  recognizance  follow 
the  form  prescribed  by  our  statutes.  See 
article  903,  O.  C.  P. ;  Black  v.  State,  68  Tex. 
Cr.  B.  161,  151  8.  W.  1053. 

The  motion  of  the  Assistant  Attorney  Gen- 
eral will  be  sustained,  and  the  appeal 
dismissed. 


STANDIFBB  t.  STATE.    (No.  6370.) 

(Court  of  Crimioal  Appeals  of  Texas.    June  4, 
1919.) 

1.  Homicim:    «=»194— SEur-DKFKNSE  — tlw- 

COMMUWIOATED        INTENTION        OF        PEBSON 

Killed  . 
Where  deiiendant  prosecuted  for  murder 
pleaded  self-defense  and  claimed  that  deceased 
bad  come  to  the  place  in  question  to  carry  out 
a  threat  to  kill  defendant  before  sundown,  tes- 
timony of  the  wife  of  deceased,  explaining  her 
husband's  presence  by  detailing  his  intention, 
undisclosed  to  defendant,  to  meet  witness  at 
that  place  for  the  purpose  of  accompanying  her 
home,  was  inadmissible. 

2.  HoiacioE    «=s»116(2)—SELF-DErENaB— Ap- 
parent Danoeb. 

The  law  of  self-defense  requires  that  the 
jury  should  view  the  matter  of  apparent  dan- 
ger from  the  standpoint  of  the  accused. 

Appeal  from  District  Court,  Milam  County; 
John  Watson,  Judge. 

Fount  Standlfer  was  convicted  of  man- 
slaughter, and  be  appeals.  Reversed  and  re- 
manded. 

B.  Lyles,  of  Cameron,  for  appellant 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

MOBBOW,  J.  Cnder  an  Indictment  for 
murder  appellant  was  convicted  of  man- 
slaughter. 

He  shot  and  killed  Ben  Johnson.  Both  par- 
ties were  negroes.  The  homicide  took  place 
in  the  village  of  Cause.  The  diSBculty  began 
on  a  gallery  in  front  of  a  restaurant  kept  by 
a  negro  named  Perry.  The  adjoining  house 
belonged  to  Mrs.  Rhodes.  It  had  been  oc- 
cupied by  deceased  and  used  for  a  restaurant, 
but  a  short  time  before  the  homicide  she  had 
leased  it  to  appellant  who  intended  to  use 
it  for  a  like  purpose.  There  is  evidence  that 
the  deceased  was  opposed  to  the  use  of  the 
premises  by  the  appellant  and  that  he  had 
on  several  occasions  expressed  his  intention 
to  kill  the  appellant  In  the  event  he  did  oc- 
cupy Mrs.  Bhodes'  premises,  some  of  these 
threats  having  been  made  in  the  presence  of 
appellant  and  others  communicated  to  him. 
One  witness  testified  that  a  very  short  time 
before  the  homicide  he  met  deceased,  who 
told  witness  that  he  had  been  mistreated,  and 
that  he  was  going  to  kill  the  appellant  before 
sundown;  that  later  he  met  the  appellant 
and  communicated  to  him  this  fact  and  ad- 
vised him  not  to  go  about  the  premises.  Ap- 
pellant testified  that  he  had  refrained  from 
opening  the  restaurant  in  the  building  that 
he  had  rented  from  Mrs.  Bhodes  on  advice 
from  her,  awaiting  the  departure  of  the  de- 
ceased and  fearing  injury  from  him;  that  b« 
had  put  some  property  belonging  to  his  uncle 
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In  tbe  building;  that  tbe  deceased's  wife  bad 
obtained  a  note  for  $20  against  him,  which 
note  belonged  to  a  man  by  the  name  of  WU« 
Uams,  and  had  Insisted  upon  its  payment  on 
the  day  of  the  homldde,  and  that  he  had  no- 
tice of  a  fire  about  his  premises  and  had  gone 
to  Investigate  its  cause,  and  met  the  deceased, 
who  upbraided  him  about  not  paying  the  note^ 
and  told  him  If  he  did  not  do  so  he  would  Idll 
him,  and  that  at  that  time  he  made  an  as- 
satilt  upon  him,  kicking  his  shins  and  exhibit- 
ing a  pistol;  that  be  called  upon  Mr.  Rhodes, 
a  white  man,  who  interfered,  and  he  then 
went  to  his  home  and  got  his  pistol,  and  on 
his  route  back  to  town  received  tbe  informa- 
tion that  the  deceased  had  said  he  was  going 
to  kill  him  before  sundown;  that  at  the  re- 
'Quest  of  his  uncle  he  went  to  the  building 
which  he  had  rented  to  permit  the  property 
belonging  to  his  uncle  to  be  removed.  He 
eald: 

"I  walked  on  up  on  tbe  restaurant  gallery 
and  deceased  run  around  behind  me,  and  I 
whirled  around  and  pulled  my  gun  on  him,  be- 
cause he  had  been  threatening  my  life,  know- 
ing he  wonid  injure  me  if  he  could.  He  run 
under  me  like,  and  I  struck  at  him  with  tbe 
gun,  and  the  gun  went  ofF." 

A  struggle  followed,  and  the  parties  went 
into  Perry's  restaurant.  Appellant  said  they 
both  fell  to  their  knees,  and  that  Mary  John- 
son, the  wife  of  deceased.  Joined  in  the  affray, 
using  a  knife,  and  that  In  the  struggle  the 
deceased  appeared  to  be  trying  to  get  some- 
thing from  his  clothing;  that  during  the 
struggle  appellant  Jerked  loose  and  fired  at 
deceased,  who  ran  to  the  back  door,  and  ap- 
pellant, thinking  deceased  was  trying  to  get 
his  gun,  followed  him  and  fired  again.  There 
was  evidence  that  the  appellant's  uncle  and 
wife  also  engaged  in  tbe  affray  after  It  begun 
and  wblle  they  were  In  the  restaurant  The 
deceased  received  two  gunshot  wounds;  one 
of  them  fatal. 

[1,2]  Appellant's  theory  was  that  the  de- 
ceased had  come  to  the  premises  for  the  pur- 
pose of  carrying  his  threats  into  execution. 
The  state  explained  his  presence  at  the  place 
of  the  difficulty  by  the  testimony  of  his  wife, 
upon  the  admissibility  of  which  there  arises 
one  of  tbe  legal  questions  presented  by  a  bill 
of  exceptions,  and  is,  In  substance,  that  she 
testified  that  after  having  an  altercation  with 
the  appellant  some  time  before  the  fatal  en- 
counter on  the  same  day,  the  deceased  had 
left  the  premises,  and  that  he  and  witness 
were  ready  and  preparing  to  go  to  their  home, 
when  the  deceased  remarked  that  he  had  not 
mailed  his  letters,  and  she  told  him  to  go 
by  the  post  office  and  mall  his  letters  and 
meet  her  at  the  restaurant;  that  he  went  to 
the  post  office,  and  she  went  to  Perry's  res- 
taurant, where  he  had  told  her  to  wait  and 
had  said  that  he  would  come  straight  there, 
and  they  would  go  home  together.    Appellant 


insists  that,  he  having  no  knowledge  of  tbia 
conversation,  or  the  Intent  which  is  attribat- 
ed  to  the  deceased,  and  that  tbe  actions  of  the 
appellant  were  governed  by  the  information 
in  his  possession,  there  was  error  prejudicial 
to  him  In  admitting  In  evidence  the  undis- 
closed motive  of  the  deceased.  Tbe  same 
question  of  law  a^ose  In  the  case  of  Adams  v. 
State,  44  Tex.  Cr.R.  66,  68  S.  W.  270,  In 
which  the  presence  of  the  deceased  at  the 
place  of  the  homicide  was  explained  by  evi- 
dence that  he  was  in  tbe  habit  of  making 
visits  to  his  father,  and  that  he  was  at  the 
time  on  such  a  Journey.  The  court  held  its 
admission  erroneous,  quoting  Johnson  v. 
State,  22  Tex.  App.  222,  2  S.  W.  eo»,  In  which 
case  exception  was  reserved  to  the  admission 
of  testimony  "that  deceased  was  going  on  the 
next  day  to  make  up  a  party  at  Grade  Smith's 
on  Monday  night."    The  court  said: 

"Obviously  the  purpose  of  this  testimony  was 
to  show  that  deceased  was  entertaining  no 
deadly  purpose  or  intent  when  he  went  to  Cad- 
do Mills,  the  place  of  the  homicide,  and  that 
he  did  not  go  there  to  carry  out  the  threats 
he  had  previously  made  against  defendant's 
life.  We  are  of  opinion  the  evidence  was  in- 
admissible, it  being  hearsay  so  far  as  defendant 
was  concerned,  and  as  such  it  was  not  binding 
upon  him.  *  *  *  It  is  a  maxim  of  the  law 
that  a  man  is  only  bound  so  far  as  matters 
reasonably  appear  to  him ;  he  cannot  be  bound 
by  motives  locked  up  and  hidden  in  the  breasts 
of  others.  Deceased's  undisclosed  and  undis- 
covered motive  in  going  to  Caddo  Mills  was 
not  a  material  issue,  and  could  throw  no  light 
whatever  upon  tbe  guilt  or  innocence  of  de- 
fendant, whose  motives  alone  were  tbe  Im- 
portant issue  to  be  tried." 

This  principle  has  been  applied  In  a  num- 
ber of  Instances,  among  them  Pratt  v.  State, 
53  Tex.  Cr.  B.  289.  109  S.  W.  138;  Gray  v. 
State,  47  Tex.  Cr.  R.  378,  83  S.  W.  705;  Burn- 
ett V.  State,  46  Tex.  Or.  B.  119,  79  S.  W.  550; 
Clay  V.  State,  44  Tex.  Or,  B.  187,  69  S.  W. 
418;  Nelson  v.  State,  58  S.  W.  108;  Steli  v. 
State,  68  S.  W.  76;  Fuller  v.  State,  30  Tex. 
App.  659, 17  8.  W.  1108.  We  think  its  applica- 
tion in  the  Instant  cose  Is  obvious.  The  ap- 
pellant, In  going  to  his  property,  on  discov- 
ering deceased  running  behind  him  and  pre- 
paring to  attack  him,  would  most  naturally 
attribute  bis  presence  and  conduct  as  an  in- 
tent to  carry  into  execution  the  threats  that 
he  bad  made  to  kill  the  appellant.  He  had 
no  knowledge  that  the  deceased  had  made  an 
appointment  to  meet  bis  wife  at  that  thne 
and  place,  and  had  no  knowledge  that  it  was 
the  deceased's  Intention  to  go  peacefully  home 
with  his  wife  and  abandon  any  intention  to 
injure  the  appellant  In  the  absence  of  such 
tmowledge,  these  motives.  If  the  deceased  had 
them,  could  not  be  considered  against  tbe  ap- 
pellant. The  admission  of  them  In  evidence, 
over  his  objection.  Invited  the  jury  to  consid- 
er them  against  him.   This  was  antagonistic 
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to  the  law  of  self-defense,  whldi  requires  tbat 
the  Jury  shall  view  the  matter  from  the  stand- 
point of  the  accused,  and  this  they  cannot 
do  if  they  consider  against  him  those  facts 
of  which  he  had  no  knowledge. 

As  presented,  we  discover  no  error  in  the 
matters  touched  in  the  other  bills  of  excep- 
tion. 

For  the  error  mentioned,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


Ex  parte  BROOKS.    (No.  5305.) 

(Court  of  Criminal  Appeals  of  Texas.    June  4, 
1919.) 

1.  Health  «=»24— Cttt  Pabm— Commitment 
OF  Pebbor  Atfuoted  wriH  DisEABB— Ob- 
deb. 

Order  of  city  health  officer  for  commitment 
of  woman  to  dty  farm  because  afflicted  with 
disease  is  not  void  because  authorizing  delivery 
to  quarantine  officer  who  has,  since  remand  to 
him,  ceased  to  hold  office,  as  any  officer  having 
charge  of  farm  would  have  legal  custody  of  her. 

2.  Habeas  Cobpttb  «=>3— Obiqinai.  Applica- 
tion—Otheb  BXMEDT. 

Original  writ  of  habeas  corpus  cannot  be 
granted  to  secure  release  of  woman  committed 
to  city  farm  because  afflicted  with  syphilis  on 
showing  that  both  positive  and  negative  results 
have  come  from  various  tests,  since  application 
for  writ  of  habeas  corpus  to  local  courts  would 
furnish  the  remedy. 

8.  Health  4=>24r— Diseased  Pebsonb— Q-oab- 
ANTINE  Tbeatment  bt  Pbivate  Phtsioian. 
There  is  nothing  in  Acts  35th  Leg.  (Fourth 
Called  Sess.)  c.  85,  authorizing  health  officer  to 
quarantine  prostitutes  afflicted  with  communica- 
ble disease,  which  prohibits  treatment  by  pri- 
vate physidans  while  in  quarantine. 

4.  Health  «b>21— Diskabbd  Pxbsons— Quab- 
antinb— Vauditt  op  Act. 

Legislature  has  power  to  declare  that  prosti- 
tution is  a  source  of  communicable  diseases,  and 
that  its  suppression  is  a  public  health  measure, 
and  to  direct,  as  is  done  by  Acts  35th  Leg. 
(Fburth  Called  Sess.)  c.  85,  that  health  officers 
hold  such  persons  in  quarantine,  and  such  act 
is  not  violative  of  provisions  of  Constitution, 
or  discriminatory,  arbitrary,  or  unreasonable. 


Original  application  for  writ  of  habeas 
corpus  by  Grace  Brooks  to  secure  her  re- 
lease from  custody  under  restraint  of 
Searcy  Baker,  Chief  of  Police  of  Houston, 
on  an  order  of  John  M.  Holt,  City  Health 
Officer,  directing  that  she  be  confined  at  dty 
farm.  Writ  dismissed,  and  relator  remanded 
to  custody. 


Tnmley  ft  Clark,  of  Houston,  for  appel- 
lant. 

B.  T.  Branch,  Dlst  Atty.,  of  Hoiist<m.  and 
B.  A.  Berry,  Aast  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  This  is  an  original  ap- 
plication for  writ  of  habeas  corpus  sned 
out  by  the  relator,  Grace  Brooks,  who  is  de- 
tained by  Searcy  Baker,  Chief  of  police  at 
Houston,  by  reason  of  an  order  issued  by 
John  M.  Holt,  U.  8.  P.  H.  S.,  director  of 
sanitation,  and  chief  health  officer  of  said 
city  of  Houston,  which  order  directs  that  the 
relator  be  confined  at  the  dty  farm  until 
dlsdiarged  by  said  health  officer.  A  copy  of 
said  order  is  attached  to  the  application,  and 
it  is  substantially  stated  therein  that  re- 
lator has  been  examined  and  is  infected 
with  syphilijg,  and  is  ordered  into  quarantine 
at  the  said  municipal  farm,  th^re  to  be  de- 
tained until  released  by  order  of  said  health 
officer. 

The  first  ground  of  the  application  is  that 
the  said  dty  health  officer  has  no  right  or 
power  to  act  in  the  premises  because  of  the 
fact  that  he  holds  two  officers  in  derogation 
of  the  provisions  of  our  Constitution.  This 
contention  is  wholly  unsupported,  and  is 
negatived  by  the  facta 

[1]  The  second  contention  Is  that  the 
order  la  void  because  it  authorizes  the  de- 
livery of  the  relator  into  the  hands  of  P.  M. 
Cireagh,  who  is  not  a  quarantine  officer  and 
who  has,  aince  relator  was  remanded  to  his 
custody,  severed  his  connecticm  with  the  city 
farm  and  the  dty  administration,  nie 
order  of  the  health  officer  remanded  relator 
to  confinement  at  the  city  farm,  and  the 
mention  of  Creagh  was  inddental.  If  said 
officer  has  resigned  or  been  removed  his 
successor,  the  diief  of  police  or  other  officer 
having  charge  of  said  farm  would  have 
legal  custody  of  relator. 

The  next  contention  made  is  tbat  the 
farm  is  not  suitable  place  for  such  patients, 
is  too  remote  from  the  dty  and  transporta- 
tion fadlltles,  and  the  friends  of  the  relator, 
etc.  There  is  nothing  supporting  any  of 
these  propositions  suggested  by  the  state- 
ment of  facts. 

[2]  The  fourth  contention  is  that  there 
have  been  numerous  tests  given  relator  since 
her  confinement,  and  that  some  of  the  same 
showed  positive  and  some  negative  results. 
Nothing  is  thus  presented  for  our  decisim. 
If  relator  is  free  from  syphilis  or  gonorrhea 
she  may  present  her  application  for  writ  of 
habeas  corpus  to  the  local  courts  under  the 
authority  of  ex  parte  Hardcastle,  decided 
by  us  at  this  term,  and  If  free  therefrom 
may  be  discharged.  The  courts  wUl  under- 
stand that  the  health  officers  have  no  right 
or  power  to  hold  in  quarantine  dtizens  who 
do  not  show  the  presence  of  some  of  the 
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diseases  named  in  chapter  SB  of  the  Acts  of 
tbe  Fourth  Called  Session  of  the  Thlrty-Flftb 
Legislature. 

[3]  It  la  claimed  that  relator  is  denied 
treatment  at  the  hands  of  other  idiyslcians 
than  the  city  health  officer,  by  the  terms  of 
said  act.  We  find  nothing  in  the  statute,  or 
facts  adduced  and  agreed  to,  to  support  such 
contention. 

[4]  We  have  carefully  examined  all  of  the 
contentions  of  the  relator,  and  hold  them 
without  merit.  The  Legislature  has  power 
to  declare  that  prostitution  is  a  source  of 
communicable  diseases,  and  that  its  suppres- 
sion is  a  public  health  measure,  and  to  direct, 
by  enactment,  that  reasonable  steps  be 
taken,  in  the  manner,  and  with  the  latitude 
necessarily  accorded  to  the  enforcement  of 
sanitary  and  health  statutes,  to  suppress 
same.  The  discovery  In  patients  of  the  dis- 
eases at  which  the  provisions  of  chapter  86, 
supra,  are  directed  Is  confided  to  the  medical 
profession,  and  the  care  and  treatment  there- 
of is  of  necessity  In  the  hands  of  the  mem- 
bers of  the  same  noble  fraternity.  There  Is 
nothing  In  the  act  which  prevents  or  forbids 
any  suspect,  or  persons  detained,  from  i>er- 
fect  freedom  of  treatment  by  any  reputable 
physician  while  in  the  custody  of  the  officials 
charged  with  the  enforcement  of  the  law; 
and  nothing  which  deprives  any  persons  so 
confined  for  treatment  of  a  speedy  hearing 
at  the  hands  of  the  court  If  there  be  oppres- 
sion or  detention  without  a  cause.  The  ob- 
ject of  the  law  Is  not  punishment  for  the  un- 
fortunates who  are  afflicted  with  these 
maladies,  so  easily  transmitted  and  so  fear- 
ful in  results,  but  the  well-being  of  these  and 
the  remainder  of  the  people. 

In  the  Instant  case  relator  Is  shown  to 
be  a  married  woman,  with  a  hard-working 
husband  and  four  children,  the  youngest 
being  18  months  old,  but  the  record  discloses 
that  she  declines  to  live  with  them,  stating 
that  she  prefers  the  life  of  the  streets.  She 
Is  shown  to  be  a  common  prostitute  and  a 
street  walker,  unwilling  to  stay  at  home  and 
preferring  to  live  by  the  profligate  use  of  her 
body.  Testimony  was  adduced  showing 
numerous  bestowals  of  carnal  favors  upon 
soldiers  and  otber  persons,  also  that  relator 
was  afflicted  with  gonorrhea  and  syphilis. 
We  think  the  provision  of  said  act  that  such 
patients  should  be  confined'  for  treatment  un- 
til declared  cured  by  official  pronouncement 
is  not  unreasonable,  unjust,  or  arbitrary. 
Our  attention  is  not  called  to  any  authorities 
holding  this  or  otber  similar  acts  violative  of 
any  of  the  provisions  of  our  Constitution,  or 
discriminatory,   arbitrary,   or  unreasonable. 

The  writ  is  dismissed  and  relator  remand- 
ed to  the  custody  of  the  chief  of  police  of 
the  city  of  Houston,  subject  to  the  orders  of  I 
the  city  health  officer  of  said  city.  ' 
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TORRBNCB  t.  STATE.     (No.  B818.) 

(Court  of  Criminal  Appeals  of  Texas.    May  21, 

1919.    Rehearing  Denied  June 

18,  1919.) 

1.  CxncntAi,  Law  «=»T92(2)— Peiroipam  aho 

ACCBSSOBIES— EVIOKNOB— iNSTBtrOnORS. 

In  a  prosecution  for  the  theft  of  an  automo- 
bile subsequently  recovered  from  a  third  party 
who  claimed  to  have  purchased  it,  evidence  held 
to  show  that  defendant  assisted  in  the  sale  and 
was  a  principal,  so  as  to  justify  the  court  in 
charging  with  reference  to  the  law  of  principals. 

2.  GBiiaNAi.  Law  «=>517(2)— Confessions— 
Adiossibiuty. 

In  a  prosecution  for  theft  of  an  automobile 
subsequently  recovered  from  a  third  party  who 
claimed  to  have  purchased  it,  a  confession  by 
defendant  was  admissible  where  it  led  to  the 
finding  of  the  stolen  property,  notwithstanding 
that  the  number  and  means  of  identification 
were  obtained  from  the  sheriff  of  another  county. 

3.  LarCENT  «=>82(1)— iRDICTMEIfT  — Aixxoa- 
.    TIONB  OF  OWRBBSHIP. 

Where  the  owner  of  an  automobile  sold  It 
and  received  a  check  in  payment,  but  was  to 
keep  the  car  until  the  purchaser  could  call  and 
get  it,  and  it  was  stolen  while  in  the  possession  ' 
of  the  original  owner,  the  ownership,  so  far  as 
the  prosecution  for  larceny  was  concerned  was 
properly  alleged  to  be  in  the  original  owner;  he 
having  the  control,  care,  and  management  of  the 
property. 

4.  Labcent  «=>82(1)— IicDionairr  — Allboa- 

TIONS     AS     TO     OwmSBSHIF     OF     PbopEBTT 

Stoixh. 
In  laicany  prosecutions,  wMIe  ownership 
may  be  generally  alleged  to  be  in  the  general  or 
special  owner,  nnder  the  statute  ownership 
must  be  alleged  to  be  in.  the  party  who  has  the 
actual  control,  care,  and  management  of  the 
property,  and  it  is  not  sufficient  to  allege  own- 
ership only  in  the  real  owner,  although  an  al- 
legation that  possession  is  in  the  real  owner 
does  not  detract  from  the  indictment 

5.  CBaaiTAi,  Law  «=>351(3)— Evidehob— An- 
MissiBiuTr— Fliq  ht. 

In  a  prosecution  for  the  larceny  of  an  auto- 
mobile, evidence  that  defendant,  while  in  cus- 
tody under  a  charge  in  the  county  court  for 
taking  the  car,  broke  jail  and  fled,  was  admis- 
sible in  the  district  court;  the  cases  not  being 
separate  or  distinct,  but  Involving  the  same  act 
and  the  same  facts. 

6.  Cbiuinal  Law  «=>530— Obal  and  Warr- 
TEN  Confessions. 

In  a  prosecution  for  the  larceny  of  an  auto- 
mobile, an  oral  confession  by  defendant  which 
led  to  the  finding  of  the  stolen  property  was 
admiggiWe.  nqtwVthatanding  a  subiiequent  writ- 
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J.  Webb  Stollenwerck,  of  Hlllsboro,  for  ap- 
pellant 

E.  A.  Berry,  Asst.  Atty.  Q&x.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  the  theft  of  an  auto;  hla  ponishmeut 
being  assessed  at  five  rears'  confinement  In 
the  penitentiary. 

The  facts  show  that  at  night  from  the  pub- 
lic square  at  Hlllsboro  an  automobile  was 
stolen.  Shortly  afterwards  it  was  sold  at 
Gorman,  Eastland  county.  Appellant  was  ar- 
rested, and  made  a  verbal  confession,  sub- 
stantially, that  "we"  took  the  car  at  Hllls- 
boro and  sold  it  to  Jones  at  Gorman.  This 
confession  was  made  to  the  sheriff  of  Coke 
'county,  who  went  to  Gorman,  saw  Jones,  who 
showed  him  a  Ford  car,  but  it  proved  not  to 
be  the  one  stolen  from  Hillsboro.  He  return- 
ed to  Coke  county,'  and  shortly  afterwards 
was  called  up  by  Jones  stating  that  he  bad 
the  car.  He  returned  to  Gorman  and  recov- 
ered a  car,  which  proved  to  be  that  which 
had  been  stolen.  Jones  had  tbe  car  wheii 
the  sheriff  firSt  went  to  Gorman,  but  did  not 
show  It. 

[1]  It  is  contended,  inasmuch  as  the  sher- 
iff had,  after  tbe  'confession,  received  In- 
formation from  the  sheriff  of  Hill  county  as 
to  the  number  of  the  auto,  that  therefore 
this  confession  did  not  lead  to  the  recovery 
of  the  car.  Jones  testified  that  AUsup  and 
defendant  came  to  Gorman  with  the  car  and 
he  bought  it.  Without  going  into  detail  of 
his  statements,  his  evidence  is,  in  substance, 
that  their  conversations  and  acts  showed 
they  were  acting  together  In  selling  tbe  car, 
and  were  Interested  In  it.  The  testimony  is 
sufficient  to  show  tliat  appellant  was  interest- 
ed and  assisted  in  tbe  sale,  and  that  the  evi- 
dence makes  him  a  principal  within  the  con- 
templation of  the  law,  which  Justified  the 
court  in  charging  with  reference  to  the  law 
of  principals. 

[2]  With  reference  to  the  confession,  we 
are  of  opinion  that  it  was  admissible.  The 
statement  led  to  the  finding  of  the  stolen 
property.  The  whereabouts  of  the  car  was 
not  known  until  this  confession  was  made. 
Appellant's  contention  that  the  sheriff  of 
Coke  county  received  information  as  to  the 
number  of  the  car  from  others  would  ren- 
der the  confession  Inadmissible.  We  cannot 
agree  to  that  proposition.  The  car  was  fully 
identified  independent  of  the  number  and  by 
nn  array  of  testimony.  If  the  confession 
leads-  or  conduces  to  the  recovery  or  finding 
of  the  property,  it  would  be  sufficient  to  ad- 
mit it.  The  authorities  hold  that.  If  the 
statement  be  with  regard  to  where  the  fruits 
of  a  crime,  or  the  instruments  with  which 
a  crime  was  committed,  are  secreted  or  to 
be  found,  it  is  not  essential,  in  order  to  ren- 
der the  confession  admissible,  that  such 
property  or  instruments  be  found  in  the  ex- 
act place  stated;  but  It  la  sufficient  that  they 


be  found  in  the  immediate  vldnlty  of  sucb 
place,  and  be  found  in  consequence  of  the 
information  afforded  by  tbe  defendant  See 
Buntain  v.  State,  16  Tex.  App.  485;  Davis  v. 
State,  6  Tex.  App.  610.  The  facts  and  cir- 
cumstances stated  and  found  to  be  true  must 
be  such  as  conduce  to  establish  the  guilt  of 
the  defendant,  and  If  they  are  not  of  this 
character,  the  confession  will  not  be  admissi- 
ble. Where  the  fact  or  circumstance  stated 
and  found  to  be  true,  and  which  Is  Inculpato- 
ry, conducing  to  establish  his  guilt  of  the 
crime  for  which  he  is  on  trial.  It  will  ren- 
der tbe  confession  admissible.  Owens  t. 
State,  16  Tex.  App.  448;  Ortiz  v.  State,  88 
Tex.  Cr.  B.  627,  628,  151  S.  W.  1056.  The 
car  was  located,  by  reason  of  the  confession, 
1b  possession  of  Jones  at  Gorman.  Some  of 
tbe  circumstances  put  in  evidence  as  a  means 
of  identifying  the  car  would  not,  therefore, 
render  the  confession  inadmissible,  especial- 
ly in  view  of  the  fact  it  was  fully  identified 
independent  of  the  number  of  the  car  men- 
tioned. 

[3, 4]  It  is  also  contended  that  there  is  a 
variance  between  the  allegation  and  tbe 
proof  as  to  ownership.  There  were  two 
counts,  one  alleging  ownership  in  Howard, 
and  the  other  in  Harper.  Tlie  count  alleg- 
ing ownership  in  Howard  alone  was  relied 
upon  and  submitted  to  the  Jury.  The  testi- 
mony is  uncontroverted  to  thfb  effect  that 
Howard  sold  Harper  tbH'  car,  receiving  a 
check  for  it.  Howard  was  to  keep  tbe  car 
until  Harper  could  call  and  get  It;  be  not 
being  able  to  take  charge  of  it  at  the  time 
he  purchased  it  He  was  to  return  in  a  day 
or  two  and  get  it  Howard-  did  keep  the 
car,  and  had  it  in  possession  and  was  using 
It  the  night  it  was  stolen.  We  are  of  opin- 
ion that  this  would  put  the  ownership,  so 
far  as  this  case  is  concerned.  In  Howard;  he 
having  the  control,  care,  and  management 
of  it  until  It  was  delivered  to  Harper.  It 
may  be  well  to  state  a  few  general  roles 
In  support  of  the  above  conclusion.  Owner- 
ship may  be  alleged  in  the  general  or  special 
owner.  This  Is  a  general  rule  legally  to  be 
recognized  as  correct  in  theft  cases.  While 
ttiis  is  true,  there  la  another  rule,  which  Is 
statutory,  to  the  effect  that  ownership  mnat 
be  alleged  In  the  party  who  has  the  actual 
control,  care,  and  management  of  the  pov- 
erty alleged  to  have  been  stolen.  This  ques- 
tion was  fully  discussed  in  Bailey  v.  State, 
18  Tex.  App.  426,  and  Frazier  v.  State,  18 
Tex.  App.  434.  The  real  ownership  may  be 
in  one  person  and  the  actual  control,  care, 
and  management  in  another,  and,  where  this 
Is  the  case,  ownership  muat  be  alleged  in  the 
party  having  the  actual  control,  care,  and 
management  la  such  case  it  would  not  be 
sufficient  to  only  allege  ownersliip  in  the  real 
owner.  It  would  not  detract  from  the  in- 
dictment that  possession  be  alleged  in  the 
real  owner  under  sucb  circumstances,  but 
the  Indictment  would  not  be  oamplete  nor 
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Boffldest  to  meet  the  facts  unless  it  alleged 
ownership  In  the  party  who  had  the  actual 
control,  care,  and  management  of  the  proper- 
ty! To  allege  ownership  In  both  would  place 
the  burden  npon  the  state  of  proving  such  al- 
leged ownership  and  want  of  consent;  where- 
as. If  the  ownership  In  the  real  owner  was 
not  alleged,  and  the  facta  would  show  that 
the  control,  care,  and  management,  of  the 
property  was  In  the  special  owner,  It  would 
be  sufficient  to  show,  and  It  would  have  to 
show,  such  possession.  These  roles  are 
found  collated  In  Mx.  Branch's  Ann.  P,  O., 
in  notes,  on  pages  1816  and  1317.  Owner- 
ship may  be  alleged  In  the  si>ecial  owner 
whether  the  special  owner  would  be  respons- 
ible to  the  real  owner  or  not.  The  proposi- 
tion is  he  must  be  under  such  circumstances 
in  actual  control,  care,  and  management  of 
the  property  at  the  time  It  was  taken.  See 
King  T.  State,  43  Tex.  351;  King  t.  State,  100 
S.  W.  387-389;  Howard  v.  State,  77  Tex. 
Cr.  B.  185,  178  S.  W.  606.  That  the  owner- 
ship may  also  be  alleged  In  all  joint  owners 
or  partners,  heirs,  etc.,  does  not  relieve  the 
state  from  alleging  ownership  In  the  special 
owner  when  such  is  the  fact.  If  one  of  the 
heirs  has  the  actual  control,  care,  and  man- 
agement, ownership  must  be  alleged  in  such 
heir.  It  would  not  detract  from  the  indict- 
ment to  allege  the  others  were  Joint  owners. 
It  would  place  the  burden  on  the  state  to 
prove  their  nonoonsent.  Applying  these  rules 
to  the  facts  here,  we  are  of  opinion  that  the 
ownership  was  properly  alleged  In  Howard. 

[B]  Objection  was  urged  to  the  introduc- 
tion of  flight.  In  this  connection  the  rec- 
ord discloses  that  there  was  a  charge  lodged 
against  appellant  in  the  county  court  in  Hill 
county  for  taking  this  'car,  and  under  this 
he  was  held  in  custody  in  Jail  In  Coke  coun- 
ty, and  while  so  held  broke  Jail  and  fled. 
When  the  indictment  in  the  Instant  case  was 
returned,  that  case  passed  oS  the  county 
court  docket,  and  appellant  was  held  and 
tried  under  the  felony  charge.  Appellant's 
contention  Is  based  upon  the  idea  that  the 
case  in  the  county  court  was  an  entirely  sep- 
arate and  distinct  case  from  that  found 
against  him  In  the  district  court  under  the 
indictment.  We  are  of  opinion  this  is  not 
maintainable.  It  was  not  a  separate  case 
in  the  sense  In  which  appellant  urges  it. 
It  was  an  arrest  for  the  taking  of  the  same 
anto  for  which  he  was  tried  in  the  district 
court  It  involved  the  same  act  and  the 
same  facts,  and  It  was  from  the  arrest  for 
this  matter  that  he  fled  from  jail  in  Ck>ke 
county.  Had  he  been  arrested  and  placed  In 
Jail  in  that  county  for  some  other  offense 
not  connected  with  this  transaction,  his  posi- 
tion would  have  been  maintainable  and 
should  have  been  sustained. 

There  was  also  exception  reserved  to  the 
manner  of  proving  that  the  case  was  filed  In 


the  county  court.  The  papers.  It  seems,  had 
disappeared  and  could  not  be  located.  This 
was  shown  only  as  a  predicate  for  oral  tes- 
timony. The  pendency  of  the  case  was  offer- 
ed for  the  purpose  of  showing  that  flight  was 
from  the  arrest  for  theft  of  this  particular 
car.  It  was  a  relevant  fact  to  connect  his 
flight  with  his  arrest  In  connection  with  the 
same  theft. 

[8]  There  was  objection  urged  to  the  in- 
troduction of  the  oral  confession  because 
there  had  been  a  written  confession  subse- 
quent to  the  oral  confession.  We  think  this 
was  without  merit.  The  oral  confession  led 
to  the  flndlng  of  the  auto,  and  in  pursuance 
of  it  the  auto  was  found.  Thla  written  con- 
fession if  In  accordance  with  the  statute, 
might  have  been  introduced,  but  was  not.  We 
are  of  opinion  that  the  fact  the  oral  confes- 
sion was  made  under  the  circumstances  here 
detailed  would  not  be  excluded  because  ap- 
pellant had  subsequently  made  a  written  con- 
fession. 

There  are  some  objections  to  the  charge 
which  we  think  are  without  merit,  and  as  the 
record  is  presented  to  us  we  are  of  opinion 
the  Judgment  should  be  affirmed,  and  it  is 
accordingly  so  ordered. 


DUNN  v.  JACKSON.     <No.  2143.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jone  9, 1919.    Rehearing  Denied 

June  19, 1919.) 

Habkas  CoKfus  €=399(1, 6)  — Citotodt  or 
Child  —  FtasoNS  Entitlkd  —  Wishes  of 
0biu>. 

The  fact  that  defendant  had  eared  for  plain- 
tifTg  infant  daughter  for  14  years,  is  much 
attached  to  her,  and  is  of  good  moral  character, 
and  that  such  child  for  some  unknown  reason 
ia  estranged  from  her  father,  stepmother,  and 
half-sisters,  does  not  justify  giving  defendant 
custody  of  such  child  when  her  father  is  a  suita- 
ble person  and  able  to  care  for  her. 

Error  from  District  Court,  Marlon  County ; 
J.  A.  Ward,  Judge. 

Habeas  corpus  proceedings  by  J.  T.  Jack- 
son to  recover  from  Mrs.  L.  A.  Dunn  the 
custody  of  his  minor  child.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Judgment  affirmed. 

R.  R.  Taylor,  of  Jefferson,  for  plaintiff 
in  error. 

SchlQter  ft  Singleton,  of  Jefferson,  for  de- 
fendant in  error. 

LEVY,  J.  J.  T.  Jadtson,  the  appellee,, 
brought  this  action  by  writ  of  habeas  corpus 
to  recover  possession  of  his  child,  a  girl  of 
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about  14  years -of  age.  '  The  case  was  tried 
before  the  Jndge  wlthont  a  jury,  and  he 
filed  the  following  findings  of  fact  and  con- 
clusions of  law: 

"(1)  I  find  that  Annie  H.  Jackson  was  bom 
in  February,  1905,  in  Marion  county,  Tex.,  and 
while  she  was  an  infant  only  two  weeks  old  her 
mother  died,  and  her  grandmother,  Mrs.  L.  A. 
Dunn,  was  present  at  the  death  of  Mrs.  J.  T. 
Jackson,  her  daughter,  and  that  the  applicant 
herein,  J.  T.  Jackson,  consented  for  Mrs.  K  A. 
Dunn  to  take  his  infant  daughter  and  care  for 
her,  and  consented  at  that  time  not  to  retake 
the  custody  of  the  child  from  its  grandmother. 

"(2)  Mrs.  Dunn  took  the  care  and  custody  of 
Annie  Jackson,  and  cared  for  her  tenderly  and 
well  from  that  time  to  this  date.    •    •    • 

"(5)  I  find  that  Mrs.  L.  A.  Dunn  is  of  good 
moral  character  and  an  indulgent  grandmother, 
but  for  the  past  three  years  has  been  practical- 
ly an  invalid,  but  is  now  somewhat  improved; 
that  she  and  her  husband  have  separated  and 
are  not  now  living  together,  but  die  is  living 
with  a  single  son  about  25  years  of  age,  and  she 
and  this  single  son  and  another  son  who  is  work- 
ing In  the  oil  fields  of  Louisiana,  and  a  daughter 
who  is  married,  are  very  fond  and  almost  pas- 
sionately attached  to  Annie  Jackson,  and  that 
she  likewise  is  very  fond  of  them  and  does  not 
want  to  leave  them.  The  grandmother  does  not 
oppose  Annie  going  with  her  father  if  she  wishes 
to  go. 

"(6)  I  find  that  3.  T.  Jackson  la  a  man  of 
honorable  deportment  and  integrity,  is  kind  and 
good  to  his  family,  but  of  a  temperaihent  that 
is  not  enthusiastically  demonstrative  in  his 
affections;  that  he  loves  his  daughter  and  is  able 
and  in  all  ways  a  proper  person  to  have  the 
care  and  custody  of  his  own  children;  that  he 
is  now  earning  $140  per  month.    *    *    * 

"(8)  I.  find  that  in  recent  years  there  has 
become  an  estrangement  from  some  cause  of  the 
diild  against  her  father,  stepmother,  and  half- 
sisters,  and  that  she  now  bears  no  more  affec- 
tion for  them  than  if  they  were  rank  strangers 
about  whom  she  Imew  nothing,  and  I  am  unable 
to  determine  what  the  cause  is. 

"(2)  I  conclude  that  the  agreement  of  J.  T. 
Jadcson  with  the  grandmother  of  Annie  to  never 
retake  the  custody  of  Annie  from  her  grand- 
mother cannot  in  any  way  alter,  change,  or  af- 
fect the  right  of  J.  T.  Jackson  to  the  custody  of 
his  daughter  nor  his  parental  and  legal  obliga- 
tions to  care  for,  educate,  and  maintain  her. 

"(3)  I  conclude  that  the  welfare  of  Annie,  ac- 
cording to  the  law,  should  be  the  sole  criterion 
in  determining  her  custody,  and  unless  it  is  sat- 
isfactorily shown  to  me  that  the  parent  is  an 
improper  person  to  have  the  custody  of  his  child, 
I  conclude  that  the  welfare  of  the  child  will  be 
better  served  by  being  in  the  custody  of  the 
parent  than  in  the  custody  of  any  one  else; 
therefore  on  the  foregoing  findings  of  fact  I 
awarded  the  custody  of  Annie  Jackson  to  her 
father." 

The  first  assignment  of  error  diallenges 
the  above  finding  of  fact  No.  8.  It  is  con- 
cluded that  the  assignment  should  be  over- 
ruled. 

The  case  of  State  ex  ret  Wood  v.  Deaton, 


93  Tex.  248,  54  8.  W.  901,  baa  settled  the 
question  presented  by  the  second  assignment 
of  error. 
Judgment  affirmed. 


ROWE  T.    6DDERIAN   et  aL     (No.  6036.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Feb. 

24,  1019.    On  Motion  for  Rehearing 

April  9, 1019.) 

1.  Saub  «=9l49— Bnxa  ow  Sam— Cohsiwto- 

XION. 
A  bill  of  sale,  which  does  not  mention  a 
motor  sales  company  or  any  member  of  that 
firm  as  grantor,  but  specifically  states  that  the 
automobile  sold  was  the  property  of  H.,  and  on 
its  face  purports  to  be  made  and  executed  by 
H.,  who  warrants  the  title,  although  bearing 
the  names  of  the  company  and  H.  in  the  place 
for  signatures,  construed  as  from  H.,  and  not 
from  the  company. 

2.  Sales  9=»149— Bills  or  Sale— Constbuo- 

TION. 

A  third  person,  who  prepared  a  bill  of  sale 
for  an  automobile,  may  not  claim  that  a  com- 
pany whose  name  appears  as  signed  thereto  was 
a  grantor,  where  the  language  of  the  instrument 
is  not  ambiguona,  and  designates  the  other  signer 
as  grantor. 

3.  Estoppel  €=»75— Sales  «=s>235(1)"— Claiv 
OF  OwNEBsniP— Bona   Fide   Pubchaseb. 

Where  plaintiff  drew  a  bin  of  sale  of  a  ear 
from  H.  to  B.  without  referAice  to  a  company, 
except  that  its  name  appeared  thereon  above 
H.'s  signature,  and  plaintiff  took  a  mortgage 
upon  the  car  from  B.,  plaintiff  may  not  claim 
that  the  company  is  estopped  by  the  bill  of 
sale,  or  that  he  is  ap  innocent  purchaser  as 
against  the  company. 

4.  Estoppel  ®=>T5— Claim  or  Ownebship— 
Bona  Fide  Pubceabeb— Reliakck  oh 
Title. 

A  company  owning  an  automobile  described 
in  a  bill  of  sale  as  the  property  of  H.,  and 
therein  transferred  to  B.  and  mortgaged  to 
plaintiff,  but  showing  no  connection  of  the  com- 
pany with  the  bill  of  sale,  except  its  name  ap- 
pearing at>ove  H.'s  signature,  is  not  estopped  to 
claim  ownership  on  the  ground  that  company 
placed  H.  in  possession  of  automobile. 

5.  PABajNEBSHiP  «=»131—0rncEBa— Power  or 

MKBOEB— BXECCTIOIT   Or   MOBTOAOB   TO    SB- 

OUBB  Debt  or  Another. 
A  general  manager  of  a  partnership  is  with- 
out authority  to  execute  a  mortgage  on  the  prop- 
erty of  his  principal  to  secure  a  debt  of  a  third 
person,  where  the  principal  ia  not  liable  for 
such  debt,  nor  can  he  authorize  another  to 
so  do. 

6.  Appeal  and  Ebbob  <=»  1062(5)— Habmt.ebs 

EBBOB— IJOtATEBIAL  SPEOLAL  ISSUX. 

Where  the  court  submitted  an  immaterial 
special  issue,  containing  nothing  to  cauae  the 
jury  to  be  prejudiced  against  the  appellant,  he 
is  not  entitled  to  a  reversal. 
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On  Bfotion  foe  Behearing. 
7.  Afpkal  and  Bbbob  «=»2— Rbfusai.  or  In- 

BTBUOTIONS— NbCESSITT    TOB    BXCEFTION. 

Acts  35th  Leg.  c.  177  (Vernon's  Ann.  dr. 
St  Supp.  1918,  art  1974),  amending  Rev.  St 
art.  1974,  nullifies  the  amendment  of  1913  (Acts 
33d  Leg.  c.  59),  which  required  the  complaining 
party  to  take  a  bill  of  exceptions  to  the  action 
of  the  trial  court  in  refusing  a  requested  in- 
•tracdon,  so  that  in  a  case  tried  in  February, 
1918,  it  was  the  court's  duty  to  indorse  the 
word  "refused"  on  refused  requested  instruc- 
tions, or  the  words  "Modified  as  follows," .  if 
modified  and  given;  such  indorsements  consti- 
tuting a  bill  of  exceptions,  so  that  appellant 
need  save  no  formal  bill  of  exceptions. 
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8.  PsmciPAiL  aud  Aobht  «s>124(2)— Aitthob- 
irr  TO  Bxecxitb  JMoKroAOB— QuxanoN  tob 

JOBT. 

In  an  action  by  plaintiff,  daimihg  under  a 
mortgage  against  defendants,  for  conversion  of 
the  mortgaged  automobile,  where  there  was 
testimony  tending  to  show  that  one  of  the  de- 
fendants, claiming  to  be  owners,  anthorized  the 
mortgagor  to  execute  the  mortgage  in  qnestion, 
it  was  error  for  the  court  to  refuse  to  give 
requested  instruction  requiring  the  jury  to  find 
whether  or  not  such  defendant  anthoriaed  the 
mortgagor  to  execute  such  mortgagew 

Appeeil  from  District  Court,  McLennan 
C!ounty;  H.  M.  Rlcbey,  Judge. 

Suit  by  John  F.  Rowe  against  0.  J.  Gnder- 
ian  and  others,  as  partners  doing  business 
under  the  firm  name  of  the  Dixie  Motor  Sales 
Company.  Before  trial  suit  was  dismissed 
as  to  the  defendant  It.  P.  Bain.  Judgment 
for  the  defendanta,  and  plalntUT  appeals. 
Beversed  and  remanded  on  rehearing. 

W.  L.  Eason,  of  Waco,  for  appellant 
Johnston  ft  Hnghes,  of  Waco,  for  appelleea 

KET,  O.  J.  John  F.  Bowe  instituted  this 
■nit  against  O.  J.  Guderlan,  B.  A.  Polly,  and 
Ll  p.  Bain,  alleged  to  be  a  partnership  doing 
business  tinder  the  firm  name  of  the  Dixie 
Motor  Sales  Company.  Before  the  trial  the 
rait  was  dismissed  as  to  Bain.  The  plain- 
tiff founded  Ms  suit  upon  allegations  to  the 
tfect  that  he  bad  a  valid  mortgage  on  an 
automobile,  executed  by  U  P.  Bain,  whidi 
a'otomobUe  he  alleged  bad  been  converted 
by  the  defendants  to  their  own  use.  In  their 
answer  the  defoidants  interposed  numerous 
exceptions  to  the  plalntUTs  petition,  and  set 
up  a  general  denlaL  The  plaintiff  filed  a 
supplemental  petition,  elaborating  and  en- 
larging the  pleas  contained  in  his  original 
petition.  We  copy  the  following  statement 
from  appellant's  brief: 

"Bain,  with  whom  plaintiff  was  associated  as 
a  silent  partner,  was  conducting  an  iuatallment 
Jewelry  business.  This  business  was  conducted 
from  plaintiff's  office,  and  the  assets  <of  the  part- 


nership were  under  the  Control  of  the  plalntifC. 
The  plaintiff  had  advanced  money  to  the  parb 
nerahip,  which  had  not  been  repaid  to  lua. 
The  plaintiff  and  Bain  desired  to  dissolve  part- 
nership, and  Bain  desired  to  acquire  the  part- 
nership assets.  Plaintiff  agreed  that  for  a  con- 
sideration of  $700  he  would  sell  to  Bain  his  in- 
terest in  all  of  the  partnership  assets,  and  re- 
lease his  partnership  lien  on  the  partnership  as- 
sets, and  deliver  all  of  the  assets  to  Bain.  Bain 
was  unable  to  pay  the  $700.  Bain  reported  to 
plaintiff  that  he  had  procured  an  automobile 
from  the  Dixie  Motor  Sales  Company,  and 
would  execute  to  plaintiff  a  note  for  $700  and 
a  mortgage  on  the  automobile.  Before  accepting 
the  note  and  mortgage,  the  plaintiff  conferred 
with  Haddick,  who  plaintiff  knew  was  the  gen- 
eral agent  of  the  Dixie  Motor  Sales  Company, 
and  Haddick  informed  plaintiff  that  the  auto- 
mobile was  the  property  of  Bain,  and  that 
Bain  had  authority  to  execute  the  mortgage. 
The  automobile  was  delivered  by  the  Dixie 
Motor  Sales  Company  to  Bain,  and  he  used  same 
in  the  city  of  Waco  and  elaewhere,  bat  whea 
not  in  use  he  generally  kept  it  in  the  store- 
room of  the  Dixie  Motor  Sales  Company,  Bain's 
place  of  employment  At  that  time  Bain  was 
conducting  the  jewelry  business  and  maintain- 
ed his  office  with  the  Dixie  Motor  Sales  Com- 
pany, and  he  was  also  selling  automobiles  on  a 
commission  for  the  Dixie  Motor  Sales  Company. 
The  note  and  mortgage  in  suit  were  executed 
by  Bain  and  delivered  to  the  plaintiff,  but  be- 
fore plaintiff  had  the  mortgage  recorded  or  be- 
fore he  would  consummate  the  deal,  he  required 
Bain  to  procure  a. bill  of  sale  to  the  automobile. 
Bain  did  procure  the  bill  of  sale  and  did  deliver 
same  to  plaintiff,  and  the  transaction  between 
Bain  and  plaintiff  was  then  consummated.  The 
chattel  mortgage  was  placed  of  record,  and 
Bain  removed  from  plaintiff's  office  all  of  the 
partnership  assets  and  carried  them  with  him 
to  his  new  location,  the  Dixie  Motor  Sales  Com- 
pany. •  •  •  The  mortgaged  autompbile  was 
sold  to  Newberry  for  $750,  and  the  check  was 
made  payable  to  Bain,  and  was  delivered  by 
Newberry  to  Bain,  and  Bain,  in  turn,  indors- 
ed and  delivered  the  check  to  Guderlan,  and 
Guderian  deposited  it  in  the  bank  to  the  credit 
of  the  Dixie  Motor  Sales  Company.  Tbia  is 
not  disputed.  It  is  plaintiff's  contention  that 
the  automobile  was  sold  by  Bain  and  the  defend- 
ants to  Newberry  and  thereby  '  converted  by 
them,  and  also  that  the  proceeds  of  the  sale,  the 
$750  check,  was  converted  and  appropriated  by 
the  defendants." 

"Bxe  case  was  aabmltted  to  a  Jury  by  the 
court's  main  Charge  upon  the  following  siie- 
dal  Issoes,  and  tlie  Jury  answered  them  as 
Indicated: 

"Question  No.  1;  Did  the  defendant  Guderlan 
expressly  authorize  J.  C.  Haddick  to  deliver  the 
car  in  question  to  L,  P.  Bain  before  the  said  L. 
P.  Bain  and  J.  0.  Haddick  should  execute  their 
notes  to  him  in  payment  thereof?"  To  which 
the  jury   answered,   "No." 

"Question  No.  2:  Did  the  defendant  Guderian 
authorize  L.  P.  Bain  to  sell  the  automobile  in 
issue  herein  to  one  Newberry?"  To  which  the 
jury  answered,  "No." 
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"Question  No.  S:  Waa  tiie  particular  car 
upon  which  the  mortgage  Mfas  given  to  plaintiff 
herein  at  the  time  and  after  the  said  mortgage 
was  executed,  one  of  the  stock  cars  exposed  for 
daily  sale  at  the  place  of  business  of  defend- 
ant?'   To  which  the  jury  answered,  "Yes." 

"Question  No.  4 :  Did  the  defendant  Guderian 
at  the  time  L.  P.  Bafn  delivered  the  $750  check 
to  him  tell  the  said  Bain  that  he  would  satisfy 
or  make  satisfactory  arrangements  with  the 
plaintiff  Bowe  herein  for  the  debt  that  the  said 
Bain  owed  plaintiff?"  To  which  the  Jury  an- 
answered,  "No." 

"Question  No.  6:  What  was  the  reasonable 
market  value  of  the  automobile  In  issue  at  the 
time  and  place  of  its  sale  to  J.  T.  Newberry?" 
To  which  the  jury  answered,  "JTSO." 

At  the  request  of  the  plaintiff,  the  court 
submitted  to  the  Jury  the  followtag  questions, 
which  were  answered  as  indicated: 

"Question  No.  1:  At  the  time  the  bill  of  sale 
was  executed,  was  J.  O.  Haddick  the  duly  au- 
thorised agent  and  general  manager  of  the 
Dixie  Motor  Sales  Company?"  To  which  the 
jury  answered,  "No." 

"Question  No.  2:  At  the  time  Haddick  ex- 
ecuted the  bill  of  sale  to  Bain,  was  he  acting 
within  the  scope  of  his  authority?"  To  which 
the  jury  answered,  "No." 

"Question  No.  8:  At  the  time  Haddick  execut- 
ed the  bill  of  sale  to  Bain,  was  he  acting  with- 
in the  apparent  scope  of  his  authority?"  To 
which  the  Jury  answered,  "No." 

"Question  No.  7:  After  execution  of  the  mort- 
gage and  bill  of  sale,  did  Guderian,  after  hav- 
ing information  thereof,  ratify  and  confirm  such 
transaction?"  To  which  the  jury  answered, 
"No." 

Also,  at  the  request  of  the  defendahts,  the 
following  issues  were  submitted  to  and  an- 
swered by  the  Jury: 

"Special  Issue  No.  6:  Was  the  automobile 
which  Bain  wanted  to  buy  from  Guderian  or 
the  Dixie  Motor  Sales  Company  ever  delivered 
to  Bain  by  Guderian  or  the  Dixie  Motor  Sales 
Company  before  Bain  gave  the  bill  of  sale,  with 
chattel  mortgage  provision,  dated  February  IS, 
1917,  to  John  F.  Rowe?"  To  which  the  Jury 
answered,  "No." 

"Special  Issue  No.  12:  Did  John  F.  Rowe 
have  notice  that  Bain  and  Haddick  were  look- 
ing to  Guderian  personally  for  authority  for 
Bain  to  buy  the  car?"  To  which  the  jury  an- 
swered, "Yes." 

"Special  Issue  No.  13:  Before  accepting  from 
Bain  the  chattel  mortgage  dated  February  16, 
1917,  did  plaintiff  Rowe  make  reasonable  ef- 
fort to  learn  whether  Guderian  had  given  his 
authority  for  the  purchase  of  the  car  by  Bain?" 
To  which  the  Jury  answered,  "No." 

"Special  Issue  No.  19:  Did  D.  P.  Bain  sell 
the  automobile  ip  issue  to  J.  T.  Newherry  as  his 
(Bain's)  own  property?"  To  which  the  jury 
answered,  "No." 

The  trial  conrt  rendered  Judgment  against 
the  plaintiff  and  in  favor  of  the  defendants, 
and  the  former  has  appealed. 

Th*  bill  of  Bale  referred  to  reads  aa  fol- 
lows: 


"The  State  of  Texas,  County  of  Mel>nnan. 

"Know  all  men  by  these  presents  that  I,  J. 
O.  Haddick,  of  Waco,  McLeiman  county,  Texas, 
am  the  owner  of  a  certain  Dixie  roadster  auto- 
mobile, which  is  new  and  which  is  now  in  oar 
automobile  showrooms,  at  820  Franklin  street 
Waco,  Texas. 

"Which  said  Dixie  roadster  automobile,  I  have 
this  day  for  a  valuable  consideration  sold,  trans- 
ferred and  delivered  to  I^  P.  Bain,  the  title  to 
same  I  forever  warrant  and  defend  unto  the 
said  L.  P.  Bain,  there  being  no  incumbrance 
whatsoever  against  the  said  automobile. 

"Witness  my  hand  at  Waco,  McLennan  coun- 
ty, Texas,  on  this  the  21st  day  of  February,  A. 
D.  1917.  Dixie  Motor  Sales  Ca 

"J.  C.  Haddick." 

Opinion. 

[1-S]  The  first  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  In  re- 
fusing to  give  a  requested  instructl<m  direct- 
ing a  verdict  for  the  plaintiff  for  $750.  While 
appellant  haa  submitted  11  separate  propoat 
tloDB  under  that  assignment,  when  reduced 
to  final  analysis,  his  contention  Is  that  the 
undisputed  proof  shows  that  J.  C.  Haddick, 
as  general  manager  of  the  Dixie  Motor  Sales 
Company,  had  both  real  and  ai^arent  au-, 
thority  to  sell  the  automobile  In  question  to 
Bain ;  that  as  such  agent  he  made  such  sale 
before  Bain  executed  the  mortage  in  ques- 
tion, and  therefore,  as  the  undisputed  testi- 
mony showed  that  Bain,  thereafter  acting  as 
agent  for  the  Dixie  Motor  Sales  Company, 
sold  the  car  and  delivered  to  Mr.  Guderian 
the  proceeds  received  therefor,  whidi  the  lat- 
ter placed  to  the  credit  of  the  Dixie  Motor 
Sales  Company,  and  inasmuch  as  appellant's 
debt  amounted  to  more  than  |790,  which  waa 
the  value  of  the  car  and  the  sum  for  which 
It  was  sold,  the  court  should  hare  directed  a 
verdict  for  appellant. 

The  undisputed  proof  does  not  show  that 
the  car  was  sold  to  Bain  by  the  Dixie  Motor 
Sales  Company,  unless  It  be  that  the  bill  of 
sale  heretofore  referred  to  had  the  effect  of 
divesting  title  out  of  that  company  and  vest- 
ing U  in  Bain;  and  we  have  reached  the 
conclusion  that  such  Is  not  a  correct  con- 
struction of  that  Instrument  It  will  be  not- 
ed that  nether  the  Dixie  Motor  Sales  Com- 
pany nor  any  member  of  that  firm  is  mea- 
tloned  as  the  grantor  in  that  Instrument.  On 
the  contrary,  the  document  specifically  states 
that  the  automobile  referred  to  was  at  that 
time  the  property  of  J.  C.  Haddick,  and  that 
designates  him  as  the  vendor.  The  lnstr» 
ment  purports  upon  Its  face  to  be  made  and 
executed  by  J.  O.  Haddick,  and  not  only  de- 
scribes the  automobile  as  being  owned  by 
him,  but  specifically  designates  him  and  no 
one  else  as  the  vendor  or  seller,  and  he  alone 
'warrants  the  title.  True  it  is,  that  the  "Dix- 
ie Motor  Sales  Co."  is  signed  at  the  bottcm 
of  the  Instrument  as  well  as  the  name,  "J. 
a  Haddick."  but  that  tact  does  not  Justify 
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a  constnictloB  which  woOld  rary  the  nnam- 
blgooua  laosruage  of  the  Instrnment,  and  bind 
the  Dixie  TAotot  Sales  Oompany  aa  the  ven- 
dor <x  aeUer  of  the  automobile,  though  It 
be  conceded  that  J.  O.  Haddick  liad  the  pow- 
er, as  general  manager  of  the  company,  to 
aell  the  automobile  in  question,  and  to  exe- 
cute a  bill  of  sale  In  the  name  of  the  com- 
pany by  him  as  agent  The  undisputed 
proof  shows  that  appellant  himself  wrote  the 
bill  of  sale,  and  therefore  he  is  not  entitled 
to  claim  that  the  name  of  the  Dixie  Motor 
Sales  Company  signed  at  the  bottom  of  it 
Tenders  it  ambiguous,  and  tliat  It  should  be 
given  a  construction  favorable  to  the  grantee. 
The  rule  referred  to  should  have  no  applica- 
tion, when  it  is  made  to  appear  that  the 
grantee  himself  has  prepared  the  instrument 
which  is  being  construed.  Hence  we  con- 
clude that  no  error  was  committed  in  refus- 
ing to  direct  a  verdict  for  the  plaintiff,  and 
the  assignment  under  consideration  is  over- 
ruled. 

[4]  The  second  assignment  of  error  in- 
volves the  same  question  which  has  just  been 
decided  against  appellant;  and  the  further 
question  that  appellees  are  estopped  because 
of  the  fact  that  their  agent  and  manager  exe- 
cuted the  bill  of  sale,  and  allowed  Bain  to 
use  It  for  the  purpose  of  obtaining  possession 
of  a  stock  of  Jewelry  and  removing  it  to 
appellant's  place  of  business. 

As  appellant  himself  wrote  the  bill  of  salev 
and  as  it  did  not  purport  to,  and  in  fact  did 
not,  convey  any  title  from  the  Dixie  Motor 
Sales  Company,  nor  either  of  the  appellees, 
but  stated  on  its  face  that  the  automobile 
referred  to  belonged  to  J.  O.  Haddick,  and  as 
neither  of  the  appellees  did  anything  to  lead 
him  to  believe  that  it  was  a  bill  of  sale  from 
any  one  other  than  J.  O.  Haddldc,  he  Is  not 
in  a  position  to  claim  estoppel  or  Innocent 
purchaser  as  against  appellees.  Furthermore, 
the  mortgage  was  taken  for  an  existing  debt, 
and  it  created  a  lien  upon  the  stock  of  Jew- 
elry, the  possession  of  which  appellant  claims 
that  he  surrendered  to  Bain,  upon  faith  of 
the  mortgage;  the  instrument  further  stip- 
ulated that  title  to  the  property  conveyed 
should  remain  In  appellant  until  all  the  in- 
debtedness was  paid,  and  that  appellant 
should  have  full  power  to  take  possession  of 
the  same  at  any  time  he  deemed  himself 
insecure,  and  sell  it  at  public  or  private  sale^ 
and  that  the  property  should  not  be  removed 
out  of  the  county  without  his  written  con- 
sent. The  facts  referred  to  do  not  place 
appellant  in  the  category  of  an  innocent  pur- 
chaser, nor  show  that  appellees  were  estop- 
ped from  claiming  the  automobile  in  question. 

The  third  assignment  complains  because 
the  court  refused  to  give  a  requested  in- 
struction, requiring  the  Jury  to  find  wheth- 
er or  not  appellant,  Ouderian,  authorized 
Bain  to  execute  the  mortgage  in  question. 

The  record  does  not  show  that  appellant 
excepted  to  the  action  of  the  court  la  refus- 
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Ing  to  give  the  requested  burtmcttoi  referred 
to ;  and  therefore,  imder  the  statute  regulat- 
ing sudi  procedure,  he  must  be  deemed  to 
have  acquiesced  In  the  action  ot  the  trial 
court,  and  is  not  entitled  to  have  such  action 
reviewed  by  this  court. 

[6]  The  fourth  assignment  complains  of 
the  action  of  the  trial  court  In  refusing  to 
submit  at  appellant's  request,  tills  ques- 
tion to  the  Jury: 

"Did  J.  O.  Haddick,  as  manager  of  the  Dixie 
Motor  Sales  Company,  authorize  Bain  to  exe- 
cute the  mortgage  to  plaintiff?" 

Appellant  excepted  to  the  action  of  the 
court  in  refusing  to  submit  that  question, 
bat  we  hold  that  the  ruling  ot  the  trial  court 
was  correct.  A  general  manager  has  no  au- 
thority to  execute  a  mortgage  on  the  prop- 
erty of  his  principal  to  secure  a  debt  of  a 
third  person,  where  the  principal  is  in  no 
wise  liable  for  such  debt;  and  having  no 
power  to  do  so  himself,  of  course  he  lacks 
authority  to  authorize  some  one  else  to  do 
that  which  ha  hirrmgif  is  not  authorized  to 
do. 

[8]  The  flfth  and  alzth  assignmeats  relate 
to  the  question  of  eBt<q;>pd,  whldi  has  been 
already  considered  and  decided  against 
appellant,  and  therefore  those  assignments 
are  overruled. 

The  seventh  and  last  assignment  complains 
of  the  action  of  the  trial  court  In  submit- 
ting question  Ma  8  to  the  Jury. 

We  are  di^nned  to  agree  with  appellant's 
contention  ttiat  the  questioD  refo-red  to  and 
the  answer  of  the  Jury  thereto  were  both 
Immaterial;  but  that  Is  no  reason  why  the 
Judgment  should  be  reversed,  if  the  answers 
to  other  questions  will  support  the  Judgment. 
The  question  referred  to  being  immaterial, 
and  there  being  nothing  in  It  to  cause  the 
Jury  to  be  prejudiced  against  appellant,  ha 
Is  not  entitled  to  have  the  case  reversed 
merely  because  that  question  was  submitted 
to  the  Jury. 

No  rerwsible  error  has  been  pointed  out, 
and  therefore  the  Judgment  wiu  stand  af- 
firmed. 

AfSrmed* 

On  Motion  for  Behearlng. 

[7]  As  shown  by  our  original  opinion,  we 
declined  to  pass  upon  the  third  assignment 
of  error,  which  complained  of  the  action  of 
the  trial  court  in  refusing  to  give  an  Instruc- 
tion requested  hy  appellant,  requiring  the 
Jury  to  find  whether  or  not  appellee  Ouderi- 
an authorized  Bain  to  execute  the  mortgage 
in  question.  While  the  record  shows  that  the 
requested  instruction  referred  to  was  mark- 
ed "Refused"  by  the  trial  Judge,  It  does  not 
affirmatively  show  that  appellant  excepted 
to  the  act  of  the  Judge  In  refusing  to  give 
that  instruction,  and  therefore  we  held  that, 
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under  the  law  panted  by  tiie  Legislature  In 
1913,  the  failure  of  appellant  to  reserve  a 
bill  of  exception  to  that  ruling  denied  him 
the  right  to  have  that  action  of  the  trial 
court  reviewed  by  this  court. 

It  Is  not  denied  that  such  is  the  proper 
construction  of  the  act  of  1013  (Acts  S3d  Leg- 
c.  69),  but  the  motion  for  rehearing  calls  our 
attention  to  the  fact  that  the  law  regulating 
such  matters  was  again  amended  by  an  act 
approved  April  2,  1917  (Acts  35th  Leg.  c  177 
[Vernon's  Ann.  Civ.  St.  Supp.  1918,  art 
1974]),  and  whidi  act  was  in  force  when  this 
case  was  tried  in  February,  1918.  That  act 
amends  article  1974  of  the  Revised  Statutes 
so  as  to  make  it  read  as  follows: 

"When  a  special  instruction  is  requested  and 
the  provisions  of  this  law  have  been  complied 
with  and  the  trial  judfe  refuses  the  same,  he 
shall  indorse  thereon,  'Refused,'  and  sign  the 
samo  officially,  and  such  charge,  when  so  in- 
dorsed, shall  constitute  a  bill  of  exceptions  and 
it  shall  be  conclusively  presumed  on  appeal  that 
the  party  asking  said  charge  presented  the 
same  at  the  proper  time  and  excepted  to  its  re- 
fusal, and  that  all  of  the  requirements  of  law 
have  been  observed,  and  the  same  shall  entitle 
the  party  requesting  such  charge  to  have  the 
action  of  the  trial  judge  in  refusing  the  same  re- 
viewed on  appeal  without  preparing  a  formal 
bill  of  exceptions. 

"If  the  trial  judge  modify  such  special  charge, 
he  shall  indorse  on  said  charge,  'Modified  as  fol- 
lows (stating  in  what  particular  he  has  modified 
the  charge)  and  given,  and  exception  allowed 
plaintiff  (or  defendant,  as  the  case  may  be),' 
and  «ign  the  same  officially.  Such  charge  when 
•o  indorsed  shall  constitute  a  bill  of  exceptions 
and  it  shall  be  conclusively  presumed  that  the 
party  aslcing  said  charge  presented  the  same 
at  the  proper  time,  excepted  to  the  modifica- 
tion thereof,  and  that  all  of  the  requirements 
of  law  have  been  observed,  and  the  same  shall 
entitle  the  party  requesting  such  charge  to  have 
the  action  of  the  trial  judge  in  modifying  the 
•ame  reviewed  without  preparing  a  formal 
bill  of  exceptions." 

That  article,  as  It  now  reads,  nnllifles  the 
amendment  of  1913,  which  required  the  com- 
plaining party  to  take  a  bill  of  exception  to 
the  notion  of  the  trial  court  in  refusing  a  re- 
quested instruction,  and  declared  that  the 
failure  to  do  so  should  be  construed  as  ap- 
proving and  acquiescing  in  such  refusal. 

[t]  h'rom  this  it  follows  that  this  court  fell 
Into  error  In  not  considering  the  third  as- 
dgumcnt.  As  above  stated,  that  assignment 
complains  of  the  action  of  the  trial  judge  in 
refusing  to  give  a  requested  instruction  re- 
quiring the  jury  to  find  whether  or  not  the 
defendant  GuiK'rlau  authorized  Bain  to  exe- 
cute the  mortgtige  which  Bain  had  given  up- 
on the  automobile  in  question,  and  after 
careful  consideration  of  that  question  we 
have  reached  the  conclusion  that  the  request- 
ed Instruction  should  have  been  given,  and 


that  the  third  assignment  of  error  must  tM 
sustained,  and  the  case  reversed. 

Without  setting  out  the  testimony  In  full, 
we  content  ourselves  with  the  statement  that 
there  was  testimony  tending  to  show  that 
the  defendant  Ouderlan  authorized  Bain  to 
execute  the  mortgage  In  question;  and,  if 
he  did  80,  appellant  was  entitled  to  recover 
against  appellee  Gndeiian,  because  the  un- 
disputed testimony  shows  that  he  received 
from  Bain  and  appropriated  to  his  own  use 
the  money  for  whicih  the  automobile  was 
sold. 

Hence  the  motion  for  rehearing  win  be 
granted,  and  the  Judgment  appealed  from 
will  be  reversed,  and  the  cause  remanded. 

Motion  granted. 

Judgment  reversed  and  canse  remanded. 


BARLT-FOSTBR  CO.  T.  VXj  CAMPO  RIOB 
MILLIKG  CO.     (No.  2134.) 

(Court  of  Civil  Appeals  of  Texas.    TexaAana. 

May  17,  1819.    Rehearing  Denied 

May  22, 1919.) 

1.  ConninrAHCK  9=320(S)— Absknck  6w  Om 

OF   DBrBNDART's   COONSEI/— DiSCBKTIOIT. 

Where  an  action  for  breach  of  contract  waa 
filed  March  22,  1917,  and  was  called  for  trial 
July  23d  following,  when  a  postponement  was 
obtained  until  August  2Sd,  at  which  time  too- 
tinuance  because  of  the  absence  of  one  of  d** 
fendanf 8  attorneys  was  refused,  the  trial  court 
did  not  abuse  its  discretion  where  there  waa 
notbdng  to  indicate  that  defendant  was  depriv- 
ed of  any  defense  or  that  it  was  not  aUy  and 
fully  represented. 

2.  Appkai.  Aim  Ebsob  «=>1054(1)— Rstikw— 

iNTBODUCnON  OF  EVIOXNCB. 

Where  the  case  is  tried  to  the  court,  and 
there  is  sufficient  evidence  not  objected  to  ta 
sustain  his  findings  upon  all  the  material  facta 
to  support  the  judgment,  the  case  will  not  be 
reversed  because  of  objections  to  the  introdu^ 
lion  of  testimony. 

Appeal  from  District  Court,  McLaman 
County;  Geo.  N.  Denton,  Judge. 

Action  by  the  £1  Campo  Rice  ICilling  Ooo- 
pany  against  the  £^ly-EV>Bter  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Gallagher  &  McCTuIlough,  of  Waco,  for  a^ 
pellant 

D.  A.  Kelley,  of  Waco,  and  Geo.  P.  WDU^ 
of  £1  Campo,  for  appellee. 

HODGES,  J.  This  appeal  la  from  a 
judgment  against  the  appellant  of  (1,806.75 
as  damages  for  the  breach  of  a  contract. 
The  case  was  tried  before  the  court,  and  tha 
following  are,  in  substance^  the  findings  of 
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t&ct  ffled:  On  November  1,  1816,  tlte  ai^el- 
lec  and  the  appellant  entered  Into  a  ■written 
contract  whereby  the  appellee  was  to  sell  and 
the  appellant  to  purchase  3,000  bags  of  Blue 
Rose  rice  of  100  pounds  each  at  4  cents  per 
povmd,  and  600  bags  of  100  pounds  each  of 
Honduras  rice  at  i%  cents  per  pound,  the 
rice  to  be  delivered  f.  o.  b.  the  cars  at  BS 
Campo,  Tex.,  during  November  and  Decem- 
ber, 1916.  It  was  further  agreed  that,  If  the 
rice  was  held  over  till  January,  an  addition- 
al amount  of  one-sixteenth  of  a  cent  a 
pound  was  to  be  added  to  the  purchase  price. 
The  total  amount  of  the  contract  price.  In- 
cluding brokerage  charges,  was  $14,188.75. 
The  appellee  was  at  all  times  ready  and  will- 
ing to  perform  Its  c(mtract,  and  repeatedly 
asked  the  appellant  for  shipping  instructions, 
which  were  never  given.  Appellant  refused 
to  accept  and  pay  for  the  rice  according  to 
the,  terms  of  the  agreement  In  February, 
1917,  after  giving  the  appellant  notice  that 
It  would  do  80,  the  appellee  sold  the  rice  in 
the  open  market  for  the  sum  of  $12,380,  leav- 
ing a  net  balance  of  $1,808.76,  for  which 
Judgment  was  rendered.  The  court  also  finds 
that  the  sale  of  the  rice  was  fairly  made,  and 
that  the  price  realized  was  the  reasonable 
market  value  of  the  rice  at  that  time.  An 
examination  of  the  record  diows  that,  while 
upon  some  of  the  issues  of  fact  the  testimony 
was  conflicting,  there  was  sufficient  evidence 
to  support  all  of  the  findings  made  by  the 
court. 

[1]  The  appellant  complains  of  the  refusal 
of  the  court  to  grant  a  continuance  of  the 
case  because  of  the  absence  of  its  attorney. 
Judge  J.  N.  Gallagher.  The  bill  of  exception 
shows  that  the  suit  was  filed  March  22,  ISn, 
by  Hon.  Allen  D.  Sanford,  who  later  with- 
drew from  the  case  because  of  other  busi- 
ness engagements.  On  July  23d  following 
the  case  was  called  for  trial,  when  Judge 
Gallagher  appeared  as  counsel  for  the  appel- 
lant and  secured  a  continuance,  or  postpone- 
ment, till  August  23d.  When  the  case  came 
up  for  trial  the  second  time  Judge  Gallagher 
was  absent  at  Mineral  Wells,  and  the  appel- 
lant was  represented  by  Judge  J.  L.  McCul- 
lough,  who  presented  the  application  for  a 
continuance.  The  application  was  sworn  to 
by  an  agent  of  the  appellant,  who  stated,  up- 
on information  and  belief,  that  Judge  Gal- 
lagher was  absent  because  of  ill  health.  Up- 
on the  refusal  of  the  motion  to  continue 
Judge  McCuUough  filed  a  special  answer  and 
represented  the  appellant  in  the  trial  of  the 
case.  There  is  nothing  in  the  record  to  in- 
dicate that  the  appellant  was  deprived  of 
any  defense  by  reason  of  the  failure  to  be 
represented  on  that  occasion  by  Judge  Gal- 
lagher, or  tliat  it  was  not  ably  and  fully  rep- 
resented by  the  attorney  who  tried  the  case. 
We  cannot  say  that  the  trial  court  abused 
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his  discretion  In  refusing  to  grant  the  con- 
tinuance. 

[2]  There  are  some  objections  urged  to  the 
lntrodacti<m  of  certain  testimony  relating  to 
some  correspondence  between  the  parties  pri- 
or to  the  time  the  rice  was  sold.  The  trial 
was  before  the  court,  and  there  was  suffi- 
cient evidence  not  objected  to  to  sustain  his 
findings  upon  aU  the  material  facts  to  sup- 
port the  Judgment 

The  Judgment  will  therefore  be  affirmed. 


BAtJSS  V.  BAtJSS  et  al.     (No.  7688.). 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  15,  1919.    Rehearing  Denied 

June  12,  1919.) 

1.  FBAtjns,   Statuts  or  «=»168(2)  —  Paboi. 
Tbansfeb  of  Pbopebtt— Bvidkwoe. 

In  action  to  recover  interest  in  land,  in 
which  plaintiff  relied  on  agreement  between 
Btepmother  and  his  father  that  property,  title 
of  which  was  "in  mother,  would  become  common 
property  of  both,  evidence  held  insufficient  to 
sustain  such  parol  transfer  of  property. 

2.  TBUSTS    «=»S78    —    AOKBEMBWT    TO    Hou> 

Land  fob  Anothxb— Qubbtion  fob  Jubt. 
In  action  to  recover  interest  in  land  in 
which  '  plaintiff  relied  on  agreement  of  half- 
brother  made  on  transfer  of  title  to  him  by  hia 
mother  that  plaiotiCf  would  receive  his  share, 
evidence  held  sufficient  to  raise  an  issue  for  the 
jury. 

Appeal  from  District  Oonrt,  Galveston 
County;  Clay  S.  Briggs,  Judge. 

Suit  by  Douglass  L.  Bauss  against  Q^heo- 
dore  Ij.  Bftuss  and  others.  From  a  Judg- 
ment entered  on  verdict  directed  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded. 

■  T.  O.  Tamley  and  V.  M.  Clark,  both  of 
Houston,  for  appellant. 

James  B.  k  Charles  J.  Stubbs,  of  Galves- 
ton, for  ajjpellees. 

PLBASANTS,  C.  J.  This  suit  was  brought 
by  appellant  against  appellee  and  others  to 
recover  an  undivided  interest  in  a  lot  or 
parcel  of  land  situate  in  the  city  of  Galves- 
ton and  descrH)ed  as  the  east  31  feet  of  lot 
3  in  block  317  in  said  city. 

The  petition  alleges,  in  substance,  that  the 
property  in  controversy  was  the  community 
Ptonerty  of  Mary  Bauss  and  loois  Zlmmer- 
maj,  tJie  4ece&B«A  moiOxet  ttni  lather  ot 
tha     iiWtVtt;    ttMA.  the  8a\4  Lonis  Zlmmer- 
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aod  knowa  by  the  name  of  Douglass  BatUB 
and  has  adopted  and  accepted  such  name; 
that  he  la  the  sole  heir  of  his  deceased  father, 
and  as  such  Is  entitled  to  bis  father's  in- 
terest in  said  property. 

The  title  and  interest  of  plaintltTa  fatber 
in  the  property  are  set  out  in  the  petition  as 
follows: 

"That  at  the  time  of  the  marriage  of  plain- 
tiff's said  father  with  plaintiff's  mother,  the 
said  Mary  Bauss,  deceased  [she]  owned  the  lots 
of  land  above  described  with  some  improvements 
thereon,  and  that  since  and  during  said  marriage 
many  and  divers  improvements  were  made  there- 
upon with  community  funds  of  plaintiff's  said 
mother  and  father,  and  that  the  sum  expended 
by  the  plaintiff's  said  father  towards  the  im- 
provements, buildings,  and  structures  on  said 
property  was  of  a  total  sum  of  about  $3,600, 
and  that  it  was  then  and  there  matnally  agreed, 
contracted,  and  understood  by  and  between  the 
plaintiff's  said  father  and  mother,  at  and  be- 
fore the  expenditure  of  said  sum  for  said  im- 
provements, for  and  in  consideration  of  said 
contribution  by  plainttlTs  father,  that  the  said 
lot,  land,  and  premises,  together  with  the  im- 
provements thereon,  should  be  and  were  the 
common  property  of  the  plaintiff's  said  father 
and  mother ;  that  at  tiie  time  of  the  said  agree- 
ment and  contract  aI>ove  described  and  at  the 
time  of  the  contribution  for  said  improvements 
aforesaid  the  reasonable  cash  market  value 
of  said  lot  was  about  $1,200 ;  that  at  said  time 
the  reasonable  cash  market  valae  of  the  im- 
provements on  said  property  prior  to  the  mak- 
ing of  the  improvements  by  plaintitCa  said 
father  was  about  $1,000." 

It  Is  then  alleged: 

That  the  defendant  Theodore  Bauss,  who  is 
the  half-brother  of  plaintiff,  bring  the  son  of 
plaintiff's  mother  by  her  first  husband,  had, 
by  fraud  and  false  representations  that  plain- 
tiff was  a  spendthrift  and  would  dissipate  his 
portion  of  the  property  it  it  was  left  to  him, 
induced  thar  said  mother  shortly  before  her 
death  to  convey  all  of  the  property  in  contro- 
versy to  him ;  that  said  deed  was  so  made  hy 
plaintiff's  mother  to  defendant  Theodore  Bauss 
because  of  his  repeated  representations  in  re- 
gard to  plaintiff  and  his  insistent  entreaty, 
and  upon  the  express  agreement  and  promise 
of  said  defendant  that  he  would  hold  the  prop- 
erty in  trust  for  plaintiff  and  himself  "and 
would  see  that  plaintiff  should  get  his  share 
thereof,  and  but  for  her  belief  in  said  repre- 
sentation last  named  she  would  not  have  ex- 
ecuted said  deed  even  under  the  persuasion  and 
entreaty  above-  set  forth,  but  plaintiff  avers 
that  said  conveyance,  while  appearing  to  he  di- 
rectly to  and  for  the  benefit  of  defendant  Thuo- 
dore  Bauss,  that  it  was  expressly  agreed,  under- 
stood, and  contracted  by  and  between  plain- 
tiff's said  mother  and  defendant  Theodore  Bauss 
that  he  would  thereafter  hold  one-half  of  the 
estate  of  said  mother  for  plaintiff,  and  would 
see  that  plaintiff  should  obtain  the  same,  and 
that  said  mother,  in  executing  the  said  deed 
to  the  entire  estate,  as  was  done  in  said  con- 
veyance, was  moved  so  to  do,  as  to  the  one- 
half  thereof  intended  for  the  use  and  benefit  of 
plaintiff,    by    the   representation   of   defendant 


Bauss  that  he  vouU  hdd  said  on«-haIf  for  the 

benefit  of  plaintiff,  and  in  trust  for  him,  and 
said  deed  was  made  in  consideration  of  the 
contract  and  agreement  between  plaintiff's  said 
mother  and  said  defendant,  as  above  set  forth 
with  respect  thereto. 

"Plaintiff  further  shows  that  immediately 
after  the  death  of  said  mother  defendant  l%eo- 
dore  Bauss  openly  repudiated  his  said  con- 
tract and  agreement  with  his  said  mother  as 
to  the  share  of  plaintiff,  and  has  ever  since 
claimed  all  said  property,  even  the  whole  of 
said  lot  and  improvements,  in  opposition  to 
and  to  the  exclusion  of  any  claim  of  plaintiff 
thereto,  and  yet  claims  the  whole  of  said  prop- 
erty in  repudiation  of  said  agreement  by  which 
he  obtained  said  deed." 

The  d^endant  Theodore  Banss  answered 
by  plea  In  abatement  general  and  special 
exceptions  to  the  petition,  and  general  deni- 
al of  the  allegations  of  the  petition.  He 
farther  by  alternative  plea  set  up  various 
sums  of  Indebtedness  due  him  by  the  deceas- 
ed fiiary  Banss  in  satisfaction  of  which  he 
averred  the  land  was  conveyed  to  lilm,  and 
sought.  In  event  he  was  not  allowed  to  re- 
cover the  land,  a  foreclosure  of  a  Hen  there- 
on for  the  amount  of  the  Indebtedness  claim- 
ed by  him  against  the  said  Mary  Bauss. 

The  other  defendants,  who  were  heirs,  or 
the  children  of  heirs,  of  Mary  Banss,  were 
eliminated  from  the  case  during  the  prog- 
ress of  the  trial,  and  were  properly  dispos- 
ed of  by  the  Judgment. 

The  cause  as  between  appellee  and  appel- 
lant Theodore  Bauss  was  tried  with  a  Jury. 

After  hearing  the  evidence,  the  court  In- 
structed the  Jury  to  return  a  verdict  in  fa- 
vor of  the  defendant,  and  upon  the  return 
of  such  verdict  rendered  Judgment  in  ac- 
cordance therewith. 

Under  suiBdent  assignments  of  error  ap- 
pellant assails  the  judgment  on  the  ground 
that  the  evidence  was  sufficient  to  raise  the 
issue  of  his  right  and  title  to  the  interest  in 
the  property  as  claimed  In  his  petition,  and 
therefore  the  trial  court  erred  In  Instructing 
the  Jury  to  find  for  the  defendant. 

[1 , 2]  We  agree  with  the  trial  court  that 
neither  the  pleading  nor  the  evidence  are 
sufficient  to  raise  the  Issue  of  title  in  appel- 
lant to  any  interest  In  the  property  as  tlie 
heir  of  his  deceased  father,  Louis  Zimmer- 
man. The  title  to  real  estate  cannot  under 
our  law  be  transferred  by  any  such  parol 
agreement  as  that  alleged  in  the  petition  to 
have  been  made  between  plaintiffs  father 
and  mother,  and  the  evidence  otTered  in  sup- 
port 0t  these  allegations  is  less  definite  and 
more  wanting  in  showing  the  facts  necessary 
to  make  a  valid  parol  transfer  of  the  title 
to  land  than  the  allegations  of  the  petition. 
The  most  that  could  be  made  from  the 
pleadings  and  evidence  npon  this  issue  would 
be  a  right  in  plaintift  for  relmbnrsement 
out  of  the  property  for  the  amount  of  his 
father's  Interest   in  the   communltx   funds 
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wlil<!h  was  Invested  in  improvements  on  tbe 
property;  but  this  relief  is  not  sought  by 
the  petition,  and.  If  it  had  been,  the  evi- 
dence is  too  indefinite  and  uncertain  as  to 
the  agreement  and  as  to  what.  If  any,  funds 
of  plaintiff's  father  were  expended  in  mak- 
ing said  improvements  to  sustain  any  judg- 
ment for  plaintiff.  Parrish  v.  Williams,  63 
8.  W.  79.  But,  conceding  that  plaintUTs 
father  had  no  title  to  nor  interest  in  the 
property,  if  his  mother,  intending  that  be 
should  have  a  one-haft  interest  therein.  Con- 
veyed the  whole  property  to  appellee  upon 
his  express  agreement  and  promise  that  he 
would  hold  one-half  thereof  in  trust  for 
plaintiff,  such  trust  can  and  should  be  en- 
forced. Upon  this  Issue  Anna  Briggs,  a  wit- 
ness for  plaintiff,  testified: 

"I  have  lived  in  Galveston  all  my  life^  Am 
empleyed  at  Garbade  Biband,  and  have  been 
working  there  four  years.  I  knew  Mrs.  Mary 
Bauss  in  her  lifetime;  knew  her  about  six 
years.  She  Is  the  mother  of  DouglSBs  and 
Theodore  Banss.  I  lived  with  her  for  six 
years,  and  she  considered  me  a  part  of  the 
family,  as  I  did  a  great  deal  around  the  house 
for  her  as  hr^  daughter.  I  was  there  prior 
to  1913  quite  a  little  bit  I  left  there  about  a 
year  ago.  I  am  not  very  well  acquainted  with 
Theodore  Bauss;  only  knew  him  by  his  com- 
ing to  the  house,  his  mother's  house.  I  saw  him 
there  on  several  occasionB  in  1913.  In  1913 
I  saw  Theodore  Bauss  come  to  see  his  mother. 
They  talked  on  various  things,  and  I  was  there 
several  times,  and  soon  saw  that  I  was  not 
wanted  and  walked  away,  but  it  seemed  that 
they  were  talking  about  various  things  about 
Douglass.  I  could  not  tell  what  they  said, 
only  what  Mrs.  Bauaa  told  me  after  the  con- 
versation was  over  when  she  came  over  to  my 
house  crying.  Right  after  the  time  he  talked 
to  her  was  when  he  left.  I  don't  know  how 
many  times,  but  I  know  that  he  came  over 
there  quite  often  and  talked  at  various  times. 
On  these  occasions  when  I  saw  Mrs.  Maty 
Bansi  immediately  after  he  left  she  came  over 
crying,  and  she  was  very  much  depressed  about 
Theodore  Bauss.  After  they  bod  got  through 
talking,  she  came  over  to  my  house  veiy  much 
d^reased  and  crying,  and  she  said  that  Mr. 
Theodore  Bauss  had  been  trying  to  poison  her 
mind  against  Douglass.  The  way  she  appeared 
toward  Douglass  was  she  loved  him  better 
than  anything  else  in  the  world.  These  con- 
versations that  I  have  just  testified  about  be- 
tween Mrs.  Bauss  and  Theodore  were  In  1913 
and  1914.  The  conversations  ooenrred  very 
often,  and  I  did  Dot  take  any  particnlar  notice 
how  often.  As  far  as  1  can  remember  there 
was  a  year  of  the  time  when  Theodore  did  not 
visit  his  mother.  They  had  some  misimder- 
standing.  In  the  year  1918,  when  I  saw  Theo- 
dore Bauss  talk  to  his  mother  after  which  she 
came  to  me  crying,  and  on  the  occasion  when 
she  told   me  Theodore   was  trying  to  poison 
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her  mind  against  Douglass,  Mrs.  Bauss  told 
me  that  she  had  it  fixed;  that  Mr.  Theodore 
Bauss  had  promised  her  faithfully  that,  if 
anything  should  happen  to  her,  he  would  dispose 
of  her  property  equally  amongst  him  and  his 
brother.  When  Douglass  was  at  home,  as  far 
as  I  know,  and  as  well  as  I  know,  he  was  very 
nice  to  his  mother,  and  he  did  everything  that 
she  asked  him  to  do,  and  he  repaired  the  prop- 
erty end  done  the  painting  and  fixed  everything 
that  had  to  be  fixed,  and  transacted  all  her 
busineas  when  he  was  there.  Mrs.  Bauss  un- 
derstood and  spoke  veiy  little  English.  She 
used  to  get  me  to  read  her  letters  when  they 
came'  in  English.  When  Theodore  visited  his 
mother  his  conferences  were  secret.  If  there 
was  any  one  upstairs,  they  would  go  down- 
stairs, and,  if  any  one  downstairs,  they  would 
go  upstairs.  It  was  Mr.  Theodore  Bauss  that 
would  suggest  that  they  go  upstairs  or  down- 
stairs, as  the  case  may  be." 

Miss  Alvlna  Ueckert  testified: 

"I  live  at  1709  Avenue  G.  I  worked  12 
years  for  Mr.  Taylor  in  the  O.  K.  Laundry 
business.  My  position  is  checking  out.  I  am 
not  married.  Have  been  rooming  with  Mrs. 
Mary  Bauss  7  years.    Was  intimate  with  her." 

About  a  conversation  occurring  between 
Mrs.  Banss  and  appellee  Theodore  Bauss, 
said  witness  testified  as  follows: 

"They  were  talking  in  1914,  in  the  sitting 
room.  I  was  in  the  kitchen  eating  my  break- 
fast, and  Mr.  Bauss  did  not  know  I  was  there. 
He  came  up  the  side  steps.  She  let  him  in  her 
room,  and  they  both  was  sitting  in  her  room. 
and  he  said,  'Good  morning,  how  do  you  feel?' 
and  she  said:  'I  don't  fe^  so  well,'  and  he 
asked  about  the  deed,  and  she  said,  "There  you 
go  again  about  the  deed.'  Then  she  asked  him 
if  she  could  trust  him,  and  he  said,  'Xou  can 
trust  me  faithfully.'  She  said  that  'you  let 
Douglass  have  his  half?'  Then  she  go  to  the 
bank  and  have  it  deeded.  That  was  in  1914, 
first  part  in  the  summer.  Then  when  I  walked 
in  he  walked  out.  This  was  either  the  last 
part  of  April  or  first  part  of  May.  I  could  not 
fix  the  month  exactly.  I  could  fix  the  year 
exactly,  because  it  was  the  year  before  the 
storm." 

The  deed  in  question  was  executed  June 
26,  1914,  and  recited  as  the  consideration 
$10  and  other  considerations. 

We  think  this  evidence  was  sufficient  to 
sustain  a  finding  that  the  land  was,  as  al- 
leged in  the  petition,  conveyed  to  the  appel- 
lee in  tmst  for  himself  and  plaintiff,  and 
the  trial  court  erred  in  not  submitting  that 
issue  to  the  Jury. 

For  the  error  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 
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8T.  LOUIS,  S.  V.  &  T.  RT.  CO.  ▼.  WHAT- 
LBY.    (No.  2127.) 

(Oonrt  of  Clvfl  Appeals  of  Texas.    Texarkana. 

May  8,  1919.    Rehearing  Denied 

May  22,  1919.) 

1.  RAII.B0AD8  <3=s>282(l$— iHjrnUKS  TOOU  Es- 
OVPINO    STKAM  — IHWBUOTION  — CONTBIBU- 

TOBT  Neolioence. 
In  action  for  injury  to  plaintiff  by  escaping 
steam  from  passing  engine  when  he  drove  his 
team  between  depot  platform  and  track  for 
purpose  of  nnloading  lumber,  an  instruction  on 
contributory  negligence,  making  it  the  duty  of 
plaintiff  to  exercise  ordinary  care,  held  to  suf- 
ficiently coyer  the  issue'  as  raised  by  the  evi- 
dence. 

2.  Raiiaoadb  «=»282(13)  —  Injury  fbou  Es- 
OAPiNa  SiBAif  —  InsiBDOTioNS— Fboximate 
Cause. 

In  action  tor  injury  to  plaintiff  by  escap- 
ing steam  from  passing  engine  when  he  drove 
bis  team  between  depot  platform  and  track  for 
purpose  of  unloading  lumber,  an  instruction  on 
proximate  cause  held  not  misleading. 

S.  Juki  «=>97(4)  —  Ohaixen gb  fob  Cause  — 
Obounds. 
In  a  personal  injury  snit  that  juror  was  en- 
gaged in  preparing  for  injured  persons  their 
suits  against  railroads  was  not  ground  for  chal- 
lenge fo'r  cause  when  he  stated  that  he  had 
no  interest  in  instant  case  and  could  decide 
case'  impartially,  record  not  showing  that  he 
was  interested  In  any  suit  against  defendant. 

4.  Raixboads  «=»282(6)— Injubieb  rsoic  Es- 
>  cAPiNo  Steam— SuFFioiENCT  or  Evidenob. 
In  action  for  injury  to  plaintiff  by  escaping 
steam  from  passing  engine  when  he  drove  his 
team  between  depot  platform  and  track  for 
purpose  of  unloading  lumber,  conflicting  evi- 
dence held  sufficient  to  support  verdict  for 
plaintiff. 

Appeal  from  District  Court,  Hunt  County ; 
A.  P.  Dohoney,  Judge. 

Action  by  S.  J.  Whatler  against  the  St. 
Louis,  San  Francisco  &  Texas  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Dlnsmore,  McMahon  &  Dlnsmore,  of  Qreen- 
vllle,  and  J.  L.  Lockett,  Jr.,  of  Ft  'Wortli,  for 
appellant 

Clark  &  Sweeton.  of  Greenville,  for  ap- 
pellee. 

HODUES,  J.  This  appeal  is  from  a  Jndg- 
ment  In  favor  of  the  appellee  for  the  snm  of 
?1,000  as  damages  for  injury  to  his  eye  caus- 
ed by  the  escape  of  steam  from  one  of  the 
appellant's  locomotives.  The  injury  occurred 
under  the  following  circumstances:  The  ap- 
pellee and  his  son  were  engaged  In  delivering 
lumber  for  shipment  at  Celeste,  a  station  in 
Hunt  county  on  the  appellant's  line  of  rail- 


road. Each  of  them  was  upon  this  occasion 
driving  a  team  for  the  purpose  of  unloading 
at  the  depot  platform.  The  appellee  drove 
his  team  In  between  the  platform  and  the 
main  line  of  tlie  railway,  a  space  of  approxi- 
mately 13%  feet  It  was  near  nightfall,  and 
was  beginning  to  grow  dark.  According  to 
the  appellee's  testimony,  just  as  he  had  pro- 
ceeded a  part  of  the  way  into  this  narrow 
space  he  discovered  the  headlight  of  a  pajasen- 
ger  train  approaching  from  the  north.  He 
states  that  at  that  tlmb  he  could  not  go  back 
or  forward.  'When  the  train  was  within 
abont  60  or  75  feet  of  him  the  engine  began 
to  emit  a  large  Tolnme  of  steam  and  he  got 
down  from  his  wagon  for  the  purpose  of 
holding  the  animal  nearest  to  the  train,  fear- 
ing that  it  would  become  frightened  by  the 
steam;  that  put  him  within  about  3  feet  of 
the  railway  track.  The  train  passed,  still 
emitting  steam,  which  burned  the  side  of  his 
face  and  injured  one  of  his  eyes,  causing,  as 
lie  claims,  great  pain  and  the  permanent  im- 
pairment of  the  vision  of  that  eye.  Witness 
could  not  tell  from  what  portion  of  the  boUer 
the  steam  came,  but  stated  that  It  was  In 
such  a  volume  and  so  dense  and  hot  that  it 
forced  him  to  abandon  his  team  in  order  to 
get  out  of  danger.  He  also  says  the  engineer 
in  charge  of  the  locomotive  was  looking  at 
him  at  the  time.  This,  however,  was  denied 
by  the  engineer,  who  testified  that  he  saw  no 
one  at  that  place  as  his  train  passed  through 
Celeste  on  that  occasion.  He  also  denied 
that  he  permitted  bla  engine  to  emit  any 
steam  at  that  time  or  place. 

[1]  Among  other  defenses  pleaded  by  the 
appellant  w.a8  contributory  negligence  on  the 
part  of  the  appellee  in  driving  his  team  be- 
tween the  main  line  and  the  platform.  It 
was  alleged  that  other  places  bad  been  pro- 
vided for  unloading  lumber  at  the  depot,  and 
that  the  appellee  knew  that  the  train  would 
soon  pass  over  that  line.  The  court  submit- 
ted the  issue  of  contributory  negligence  in 
the  following  portion  of  his  general  charge: 

"It  was  the  duty  of  the  plaintiff  upon  the  oc- 
casion in  question  to  exercise  ordinary  care 
for  his  own  safety,  and  a  failure  upon  his  part 
to  do  so  would  be  contributory  negligence. 
Contributory  negligence  as  used  in  this  charge 
means  some'  negligent  act  upon  the  part  of  the 
plaintiff  which,  combining  or  concurring  with 
the  negligence,  if  any,  of  the  defendant  proxi- 
mately caused  or  contributed  to  the  injury 
complained  of. 

"Now,  bearing  in  mind  the  instruction  in  the 
preceding  paragraph  as  to  contributory  ne^- 
gence,  if  you  bdieve  from  the  evidence  that 
the  plaintiff  could  have  caused  his  wagon  to 
have  been  driven  to  some  other  portion  of  the 
idatform  farther  f mm  th«  track,  and  that  caus- 
ing or  permitting  the  same  to  be  driven  in  the 
position  it  was  in  was  negligence,  and  that 
such  negligence  on  his  part  caused  or  contribut- 
ed to  the  injuries,  if  any,  sustained  by  ths 
plaintiff,  you  will  find  for  the  defendant" 
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Appellant  complains  of  the  refnaal  ot  the 
court  to  give  two  special  charges  requested 
by  it  upon  that  issue.  Counsel  for  the  appel- 
lee Insists  that  the  evidence  did  not  raise  an 
Issue  of  contributory  negligence;  and  vk 
think  there  la  much  force  In  the  argument. 
If  the  testimony  of  the  appellee  be  true,  the 
jury  was  fully  warranted  in  finding  that  the 
appellant's  employes  In  charge  of  the  engine 
on  that  occasion  were  guilty  of  negligence  In 
causing  the  emission  of  an  excessive  volume 
of  steam.  The  only  danger,  according  to  the 
record  in  this  case,  to  which  the  appellee  ex- 
posed himself  by  driving  between  the  plat- 
form and  the  railway  track  was  that  result- 
ing from  the  unnecessary  escape  of  steam 
from  the  passing  locomotive.  Both  he  and 
his  team  were  beyond  danger  of  collision, 
and  he  testified  without  contradiction  that 
his  team  was  gentle  and  would  not  have  been 
frightened  by  the  ordinary  passage  of  a  train. 

The  principal  question,  then,  before  the 
Jury  was,  not  whether  the  act  of  letting  off 
steam  at  that  time  or  place  was  negligence, 
but  whether  any  anch  deed  was  committed. 
It  was  not  disputed  that  U  the  engineer  was 
guilty  of  letting  off  steam  in  the  manner  tes- 
tified to  by  the  at^)ellee  such  conduct  was 
wholly  uncalled  for  by  any  operative  require- 
ment. Appellant's  master  mechanic,  who 
testified  upon  the  trial,  stated  that  it  was 
contrary  to  order  for  steam  to  be  let  off  at 
such  times  and  places.  Appellee  could  hard- 
ly be  charged  with  contributory  negligence 
unless  it  could  be  said  that  a  reasonably  pru- 
dent man  would  have  anticipated  such  negli- 
gent conduct  on  the  part  of  the  engineer.  In 
any  event,  we  think  the  charge  of  the  court 
on  contributory  negligence  was  sufficient  to 
cover  all  defenses  upon  that  Issue  raised  by 
the  evidence; 

[2]  There  was  nothing  misleading  about 
the  definition  of  proximate  cause  given  by 
the  court  in  bis  general  charge.  The  Jury 
were  plainly  told  that — 

"If  yon  do  not  believe  from  the  evidence  that 
the  employes  of  the  defendant,  Sf.  Louis  &  San 
Francisco  Railway  Company  of  Texas,  caused 
steam  or  hot  water  to  escape  from  its  engine 
upon  the  occasion  in  question  as  alleged  by  the 
plaintiff,  and  that  the  same  was  hegligence,  and 
that  such  negligence,  if  any,  was  the  proximate 
cause  of  the  injuries,  if  any,  to  the  plaintiff, 
jon  will  find  for  the  defendant." 

If  the  plaintiff  was  injured  in  the  maimer 
alleged,  and  that  was  the  issue,  there  can  be 
no  room  for  doubt  as  to  what  was  the  proxi- 
mate cause  of  his  Injury. 

[3]  Appellant  complains  of  the  refusal  of 
the  court  to  sustain  its  challenge  of  the  Juror 
Branche  for  cause.  The  bill  of  exception 
shows  that  Branche,  in  reply  to  questions 
propounded  to  him  on  his  voir  dire,  answered 
that  it  had  been  for  a  long  time  a  large  part 


RT.  CO.  ▼.  WHATLET 
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of  his  business  to  help  plaintiffs  in  suits 
against  railway  companies  for  penMMial  in- 
juries. In  making  claims  therefor  and  in  pre- 
paring such  claims  for  suits  and  in  managing 
such  claims  of  plaintiffs  agal&st  railroads; 
that  there  was  at  that  time  a  suit  pending  in 
the  district  court  of  Hunt  county,  and  which 
he  was  expecting  would  be  tried  at  the  cur- 
rent term  of  the  court,  in  which  he  was  so 
interested  and  in  which  the  attorneys  for 
plaintiff  in  this  case  were  the  plaintiff's  at- 
torneys. He  further  said  he  had  no  interest 
in  this  case,  and  that  he  believed  he  could 
hear  and  decide  the  case  fairly  and  impar- 
tially, and  that  tn  trying  this  case  he  would 
not  be  Infiuenced  by  the  interest  which  he 
had  in  other  cases,  or  which  be  had  hereto- 
fore had  in  other  cases.  Upon  these  answers 
the  appellant  challenged  the  Juror  for  cause, 
upon  the  ground  that  it  appeared  he  would 
not  and  could  not  be  a  fair  and  impartial  Ju- 
ror. The  objection  to  the  Juror  was  over- 
ruled by  the  court,  and  his  n&ine  left  on  the 
list  furnished  to  the  parties  for  peremptory 
challenge.  Branche  was  thereafter  challeng- 
ed peremptorily  by  the  appellant  The  appel- 
lant complains  that  when  the  court  overruled 
its  challenge  of  Branche  it  was  forced  -to 
challenge  him  peremptorily  and  to  accept  oth- 
er Jurors  who  were  unsatisfactory  to  it. 
The  court  thus  qualifies  the  appellant's  bill: 

"While  it  is  true  that  defendant  exhausted 
its  peremptory  challenges,  no  statement  was 
made  that  defendant  desired  to  challenge  other 
jurors,  or  that  it  was  forced  to  take  any  Juror 
that  was  objectionable  to  it.  Nothing  of  this 
kind  was  called  to  the  attention  of  the  court. 
The  challenge  to  the  juror  Branche  was  pass- 
ed on  when  made  during  voir  dire  examination 
of  jurors  by  counsel." 

The  Juror  was  not  disqualified,  unless  It 
can  be  said  that  his  ans^ye^s  conclusively 
show  that  he  was  biased  In  favor  of  the 
plaintiff  in  the  suit.  While  his  statements 
regarding  his  business  are  such  as  to  show 
probable  bias  in  favor  of  plaintiffs  generally 
In  damage  suits  against  railroads,  we  are  not 
prepared  to  say  that  his  further  statements 
that  he  was  unbiased  in  this  controversy 
should  have  been  disregarded  by  the  court 
Ellis  V.  Brooks,  101  Tex.  591,  102  S.  W.  94, 
103  S.  W.  1196.  The  record  does  not  show 
that  the  Juror  was  Interested  in  any  suit 
against  the  appellant 

The  assignment  objecting  to  the  charge 
of  the  court  on  the  measure  of  damages,  up- 
on the  ground  that  it  permitted  a  recovery 
for  conditions  not  pleaded,  is  not  sustained 
by  the  record.  The  charge  did  not  exceed 
the  limits  of  the  facts  alleged. 

[4]  We  think  the  evidence,  though  conflict- 
ing, is  sufficient  to  support  the  verdict,  both 
as  to  the  fact  of  injury  and  its  extent 

The  Judgment  will  be  affirmed. 
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SCHAFB"  Y.  BIEROHANT  et  «L    (No.  2126.) 

(Court  of  Clva  Appeals  of  Texas.    Texarkana. 

May  22,  1919.     Rehearing  Denied 

June  5,  1919.) 

1.  Railroads     <e=348(l)  —  Coixision     at 

CKOSSINO— EVIDBNCB. 

,  In  an  action  for  death  of  driver  of  automo- 
bile truck  struck  by  a  train  at  a  crossing,  evi- 
dence held  sufficient  to  sustain  jury  finding  of 
negligence  proximately  causing  the  hijury. 

2.  Railboaob     €=3348(6)  —  Collision     at 

CBOSSINO — CONTBIBXJTOBT  Neguoesck— Bv- 
IDEMCE. 

In  an  action  for  death  of  driver  of  auto- 
mobile truck  struck  by  a  train  at  a  crossing, 
evidence  held  insufficient  to  show  that  driver 
was  guilty  of  contributory  negligence. 

Willson,  C  X,  dissenting. 

Appeal  from  District  Ourt,  Hunt  County; 
A.  P.  Dohoney,  Judge. 

Action  by  CMelle  Merchant  and  another 
against  O.  E.  Schaff,  receiver  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment,  for  plaintiffs,  and  defendant  ap- 
peals   Affirmed. 

Dinsmore,  McMahon  &  Dinsmore,  of  Green- 
Tille,  and  Cb&a.  C.  Huff,  of  Dallas,  for  ap- 
pellant. 

Clark  Sc  Sweeton,  of  Green vUle,  for  ap- 
pellees. 

LBVT,  J.  The  regular  south-bound  passen- 
ger train  of  appellant  struck  and  demolished 
an  automobile  truck  at  Combs  Crossing,  in- 
stantly killing  the  driver,  Mr.  Charles  Mer- 
diant,  Sr.  The  wife  and  minor  son  of  the  de- 
ceased sued  for  damages,  alleging  that  the 
death  was  proximately  caused  by  negligent 
failure  on  the  part  of  the  operatives  of  the 
train  to  blow  the  whistle  and  ring  the  bell 
for  the  crossing.  The  defendant  specially 
pleaded  contributory  negligence  on  the  part 
of  deceased.  The  case  was  submitted  to  the 
jury  on  special  Issues,  and  they  made  flndlngs 
as  follows:  (1)  That  the  operatives  of  the 
locomotive  failed  to  blow  the  whistle  and  ring 
the  bell  80  rods  from  the  crossing  and  while 
approaching  same;  (2)  that  the  failure  to 
give  the  signals  was  the  proximate  cause  of 
the  collision  and  of  the  death  of  Charles 
Merchant,  Sr.;  and  (3)  that  the  plaintiffs 
sustained  damages  In  the  amount  given  In 
the  verdict,  which  Included  the  value  of 
the  automobile  truck.  In  deference  to  the 
verdict  of  the  Jury  these  flndlngs  are  here 
adopted. 

[1,  2]  The  assignments  of  error  are  based 
on  contentions:  (1)  That  the  evidence  does 
not  warrant  the  jury  finding  of  negligence 
proximately  causing  the  Injury ;  and  (2)  that 
the  driver  of  the  antomobile  track  was  guilty 


of  cMitributory  negligence  as  a  matter  of  law. 
The  first  contention  should  be  overruled,  It  Is 
thought ;  and  it  is  believed  by  a  majority  of 
the  court  that  the  second  contention  also 
should  be  overruled. 

The  railroad  mns  in  a  southwesterly  dlreo 
tton  from  Greenville.  The  Greenville  and 
Caddo  public  road  runs  for  600  yards  through 
open  country  obliquely  with  and  across  the 
railway  at  Combs  Crossing.  The  public  road 
Is  slightly  elevated,  and  the  railway  track  Is 
slightly  down  grade  in  approaching  the  cross- 
ing. The  rails  of  the  track  at  the  crossing 
projected  above  the  ground  about  3  Inches. 
Charles  Merchant,  Sr.,  was  driving  an  auto- 
mobile truck  loaded  with  six  barrels  or  gaso- 
Une.  The  regular  south-bound  j)asseiiger 
train  was  running  about  SO  minutes  late  and 
at  a  speed  of  abont  40  miles  an  hour.  After 
the  train  struck  the  automobile  track  on  the 
crossing  it  was  stopped  within  about  860 
yards.  The  evidence  was  conflicting  as  to 
whether  there  was  failure  to  give  the  signals 
at  the  place  and  In  the  manner  required  by 
the  statute.  The  fireman  and  the  engineer, 
as  they  testified,  did  not  see  the  deceased  at 
any  time  before  the  automobile  truck  was 
actually  struck.    The  engineer  testified: 

"On  this  occasion  I  did  not  even  know  that 
there  was  a  track  on  the  road  until  a  barrel 
knocked  down  a  post  That  was  tlie  first  in- 
timation I  had.  I  commenced  to  stop  right 
now  when  I  saw  that  I  put  on  the  full  service 
brakes." 

The  fireman  had  been  putting  coal  Into  the 
engine  up  to  the  moment  of  the  coU'vion.  It 
was  shown  that  an  automobile  truck  running 
5  or  6  miles  an  hour,  as  the  evidence  indicat- 
ed was  about  the  rate  of  speed  at  wt'.ch  de- 
ceased was  driving  towards  the  crossing, 
could  be  stopped  within  16  feet  if  the  brakes 
were  in  good  shape;  and  there  are  facts  and 
circumstances  In  evidence  authorlxlng  the 
conclusion  that  at  the  time  the  deceased  en- 
tered upon  the  right  of  way,  230  feet  from 
the  track,  the  train  was  about  600  yards  from 
the  crosetog,  and  that,  situated  as  the  de- 
ceased was,  he  did  not  know  of  the  approach 
of  the  train  by  reasonable  observation,  and 
that  at  the  time  deceased  saw  the  train  lie 
was  practically  on  the  crossing.  A  witness 
testified  aa  follows: 

"At  the  time  the  eBglne  blew  the  whisde  my 
opinion  is  Merchant  could  not  have  escaped 
being  struck  by  the  train,  as  Merchant  was  al- 
most on  the  crossing  when  the  train  blew  the 
whistle." 

And  there  is  evidence  authorizing  the  con- 
clusion that  deceased  might  have  passed  the 
crossing  without  being  stmck  by  the  train 
but  for  the  condition  of  the  crushing,  wnioh 
Impeded  the  passage  of  the  automobile  track. 

There  was  no  error  In  giving  the  charge 
complained  of  In  the  third  assignment  of 
error. 
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Tba  twelffh  and  fhlrteenth  aasignineDts 
Rliould  be  overmled.  It  is  concluded,  as  not 
warranting  a  reversal  upon  the  Kroonds  com- 
plained of. 

Gblef  Justice  WILLSON  does  not  agree  to 
the  result  of  the  appeaL  He  Is  of  the  opinion 
that  under  the  evidence  In  the  record  it 
diould  be  held  that  the  deceased  was  guilty 
Of  contributory  negligence  as  a  matter  Of  law. 

The  judgment  Is  affirmed. 

WILLSON,  O.  3.  (dissenting).  On  special 
Issues  submitted  to  them  the  jury  found  that 
Charles  Merchant  'looked  to  see  whether  or 
not  a  train  was  approaching  the  crossing 
before  he  drove  his  truck  thereon."  It  ap- 
peared from  undisputed  testimony  that  the 
view  from  the  road  he  was  traveling  of  the 
railroad  track  for  a  distance  of  at  least  600 
yards  in  the  direction  from  which  the  train 
approached  the  crossing  was  wholly  unob- 
structed. It  thus  appearing  that  said  Mer- 
chant looked  for  the  train,  and  that  there 
was  nothing  to  prevent  him  from  seeing  it, 
it  seems  to  me  the  only  reasonable  inference 
is  that  he  did  see  It  approaching  the  crossing 
before  he  drove  thereon.  If  he  did,  I  think 
the  inference  that  he  was  guilty  of  negllgaioe 
In  attempting  nevertheless  to  cross  the  track 
Is  not  escapable.  Schaff  v.  Combs,  194  S.  W. 
1159.  Therefore  I  respectfully  dissent  from 
the  conclusion  of  the  other  members  of  the 
conrt  that  the  judgment  shonld  be  affirmed. 


SZANTO  ▼.  FIRST  STATE  BANK  OF  MT. 
CALM.    (No.  2130.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

April  17,  1919.    On  Rehearing,  May  22, 

1919.) 

On  Rehearing. 

1.  OABinsHimcT   «s»87  —  AniDAviT  —  8cB- 

FI.USAOB.    - 

Where  all  the  statutory  requirements  of  an 
affidavit  for  garnigbment  have  been  met,  that 
affidavit  oontains  other  allegations  is  imma- 
teriaL 

2.  QARinsHUENT  <e=>62  —  ComruNnT  Pbop- 

EBTt. 

Community  funds  in  name  of  wife  may  be 
impounded  by  gamiabment  in  aid  of  judgment 
against  husband. 

8.  Gabnishment  ®=s8&— Bond— Jttdqmbnt. 

Garnishment  proceedings  may  be  maintain- 
ed after  judgment  obtained,  without  giving  bond. 

Appeal  from  I>l8trict  Court,  McLennan 
County;  H.  M.  Rlchey,  Special  Judge. 

Action  between  John  Bzanto  and  the  First 
State  Bank  of  Mt  Calm.  From  a  Judg- 
ment for  the  latter,  the  former  appeals. 
Reversed  and  remauded. 


Splvey,  Bartlett  ic  Carter,  of  Marlin,  and 
Scott  &  Ross,  of  Waco,  for  appellant. 

Williams  &  Williams,  of  Waco,  for  appel- 
lee. 

LDVY,  J.  The  caae  was  tried  before  the 
court  without  a  jury,  and  a  judgmmt  was 
entered  against  the  appellant  on  July  24, 
1917,  containing  a  notice  of  appeal  there- 
from. The  appeal  bond  was  filed  August  14, 
1917.  The  term  of  court  was  authorized  by . 
law  to  continue  more  than  eight  weeks. 
After  the  notice  of  appeal  was  given  a  mo- 
tion for  new  trial  was  filed.  This  motion 
for  new  trial  was  never  acted  on  by  the  court, 
and  therefore  must  be  conaldered  as  over- 
ruled by  operation  of  law  upon  the  adjourn- 
ment of  the  court  for  the  term,  which  was 
on  August  11,  1917.  In  view  of  the  record, 
this  court  Is  without  jurlsdlctiou  to  en- 
tertain the  appeal,  because  the  appeal  bond 
was  not  filed  in  the  time  required  by  law 
According  to  the  statute,  the  time  for  filing 
the  bond  In  this  case  commenced  when  the 
notice  of  appeal  was  given.  Rev.  St  1911, 
art.  2084 ;  Railway  Co.  v.  IJIlston,  128  S.  W. 
675;  Eclipse  Paint  &  Mfg.  Co.  v.  Roofing  & 
Supply  Co.,  55  Tex.  C!1t.  App.  653,  120  S.  W. 
532. 

Appeal  dismissed. 

On  Rehearing. 

The  record  In  the  above  appeal  has  been 
corrected  since  the  ruling  of  this  court  dis- 
missing the  appeaL  It  is  now  made  to  ap- 
pear that  this  court  bad  jurisdiction  to  de- 
termine the  appeal,  and  therefore  the  for- 
mer order  of  dismissal  Is  set  aside. 

[1-3]  The  appeal  Is  from  the  judgment  of 
the  trial  court  quashing  the  afildavit  and 
writ  of  granisbment  and  dismissing  the  pro- 
ceedings. It  appears  that  the  appellant  had 
an  unsatisfied  judgment  for  debt  against  H. 
B.  Barrett,  and  he  made  and  filed  an  afildavit 
for  garnishment,  which  reads,  omitting  the 
description  of  the  Judgment,  as  follows; 

"That  the  said  H.  E.  Barrett,  defendant,  has 
not  within  the  knowledge  of  the  affiant,  proper- 
ty in  his  (H.  E.  Barrett's)  posaeasion  witlds 
this  state  subject  to  execution  sufficient  to  sat- 
isfy said  judgment;  that  affiant  has  reason 
to  believe  and  doos  believe  that  the  Krst  State 
Bank  of  Mt  Calm,  a  cwporadou,  whose  place 
of  business  is  in  Hill  county,  Texas,  of  which 
B.  H.  Oates  is  the  president  and  R.  J.  Moore  is 
the  cashier,  both  of  whom  reside  in  Hill  county, 
and  that  the  First  National  Bank  of  Mt.  Calm, 
a  corporation,  whose  place  of  business  is  in  Hill 
county,  Texas,  of  which  B.  B.  Oates  is  the  pre»- 
ident,  and  Burl  Hillyer  is  the  cashier,  both 
of  whom  reside  in  Ilill  county,  are  severally 
indebted  to  the  defendant,  H.  E.  Barrett,  and 
that  they  severally  have  In  their  hands  effects 
belonging  to  the  said  H.  E.  Barrett;  and  that 
affiant  has  reason  to  believe  and  does  believe 
that  said  two  banks  are  severally  indebted  to 


4B»For  otlier  eaua  ■••  nme  topic  and  KBT-  NUMBER  in  all  K«]r-Numb«rad  Dlgsst*  and  Indexaa 


Digitized  by 


Google 


972 


Sa2  BOUTHWBSTEIBN  BBPOBaSiB 


(lex. 


on«  Mrs.  Mattie  K.  Barrett,  die  wife  of  said 
H.  E.  Barrett,  or  Beverally  have  in  dieit  hands 
effects  belonging  to  the  said  Blattie  K.  Barrett, 
-which  effects  and  funds  affiant  believes,  and  so 
charges,  are  the  community  property  of  the  said 
H.  E.  Barrett  and  wife.  Affiant  further  states 
that  the  writs  of  garnishment  now  applied  for 
are  not  sued  out  to  injure  either  the  defendant, 
or  the  said  First  State  Bank  of  Mt.  Calm,  or 
the  said  First  National  Bank  of  Mt  Calm,  gar- 
nishees, or  the  said  Mattie  E.  Barrett,  or  any 
of  thrm.  Affiant  prays  for  writs  of  garnishment 
at'oinst  the  said  First  State  Bank  of  Mt.  Calm 
and  the  First  National  Bank  of  Mt.  Calm,  men- 
tioned and  described  above." 

It  is  believed  that  the  grounds  for  quashing 
the  writ  should  have  been  overruled.  All  the 
statutory  requirements  of  an  affidavit  for 
garnishment  being  met,  it  Is  Immaterial  that 
other  allegations  are  made.  Cawtbon  v. 
Bank,  193  S.  W.  7&3.  And  the  community 
property  could  be  impounded,  no  matter  in 
whose  name  It  stood.  Bank  v.  Rogers,  170 
S.  W.  258.  It  was"  not  necessary  to  give  bond 
after  the  alleged  Judgment  was  obtained. 

The  Judgment  is  reversed,  an4  the  cftuse 
remanded  for  trial. 


EASON  et  nx.  v.  EASON  et  aL     (No.  2139.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

May  80,  1919.    Rehearing  Denied 

June  6,  1919.) 

PAKrmoN  «=>12(3)  —  Pbopebtt  Subjxot  — 

HOMXSTXAD. 

Where  in  partition  suit  the  evidence  estab- 
lishes that  the  actual  uses  made  of  land  claim- 
ed as  a  homestead  were  contrai7  to  an  aban- 
donment or  intention  to  abandon  and  residence 
on  other  tract  of  land  was  consistent  with  right 
to  claim  homestead  of  tract  in  suit,  the  land 
was  not  subject  to  partition  under  direct  provi- 
sions of  Rev.  St  art  3424. 

Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Partition  suit  by  J.  A.  Bason  and  others 
against  J.  T.  Eason  and  wife.  From  a  Judg- 
ment allowing  partition,  defendants  appeal. 
Reversed,  and  cause  remanded. 

J.   W.  Gross,  of  Bonham,  for  appellants. 
R.  T.  Lipscomb,  of  Bonham,  for  appellees. 

Umx,  J.  The  suit  is  for  partition  of  four 
tracts  of  land  contiguous  to  each  other  and 
aggregating  214.32  acres.  The  land  is  the 
community  property  of  J.  T.  Eason  and  his 
wife,  S.  M.  Eason.  S.  M.  Eason  died  April 
6,  1913,  intestate,  in  Fannin  county,  Tex., 
leaving  her  husband  and  their  ten  children 
surviving  her.  The  children  bring  this  suit 
against  the  father  for  partition  of  the  land. 


The  defaidant  pleadeA  that  the  land  was  the 
homestead  of  himself  and  wife  and  family, 
and  not  siibject  to  partition  under  the  law. 
The  plaintiffs  by  supplemental  petition  plead- 
ed abandonment  of  the  homestead  on  the 
part  of  the  father.  The  case  was  tried  be- 
fore ttie  Judge  without  a  Jury,  and  the  find- 
lug  made  "ttiat  the  defendant  J.  T.  Eason 
abandoned  the  land  described  in'  the  plain- 
tiffs' petition,  and  that  he  has  no  homestead 
rights  therein,  and  that  since  the  death  of 
S.  M.  Eason  he  has  secured  a  new  home- 
stead." This  finding  of  fact  of  the  trial  court 
Is  assailed  as  being  contrary  to  the  evidence. 

It  appears  from  the  evidence,  we  think, 
that  the  actual  uses  made  of  the  land  in  suit 
by  the  father  would  be  contrary  to  an  aban- 
donment or  Intention  of  abandomnent  of  the 
same  by  him  as  a  homestead.  And  his  re- 
siding upon  the  110-acre  tract  In  evidence  is, 
it  Is  concluded,  consistent  with,  and  not 
contrary  to,  the  continuing  of  the  homestead 
right  in  the  tracts  in  suit  The  actual  facts 
and  the  uses  of  tie  property  on  the  part  of 
the  father  make  It,  as  a  matter  of  law,  his 
homestead.  Speer  on  Marital  Rights  (£^. 
1916)  i  305.  A  homestead  is  not  subject  to 
partition.    Article  3424,  Rev.  Civ.  Stat. 

It  is  conduded  that  the  premises  in  suit, 
except  the  surplus  acreage  above  200  acres, 
was  exempted  from  partition  as  a  homestead, 
and  that  the  Judgment  of  partition  was  error. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 


COOPER  T.  HINMAN  et  ux.     (No.  982.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  15,  1919.    Rehearing  Denied  June  12, 

1919.) 

1.  Pleadiho  «=s>428(7)— Immatbbiai.  Isstna 
— Absence  of  Exceptions— Objections  to 
bvidenck. 

Though  it  is  the  better  practice  to  present 
exceptions  to  pleadings  setting  up  supposed 
immaterial  issues,  failure  so  to  do  does  not  nec- 
essarily constitute  a  waiver  or  an  estoppel,  and 
prevent  objection  to  supporting  proof  when 
offered. 

2.  PtEAMiro  *=3228— Wawt  of  Pabtiooiabi- 
TT— ExcKPnow— Time. 

If  plaintiff's  pleading  was  defective  for 
want  of  particularity,  defendant  should  have 
excepted  on  snch  ground,  following  op  the  gen- 
eral rule  tiiat  an  exception  touching  the  legal 
sufficiency,  formaUy  or  substantially,  of  a  plead- 
ing, should  be  made  before  a  trial  on  the  issues 
of  fact 

8.  Pleadino  «=»404— Pbesuntatiow  o»  1m- 
MATERiAi.  Issues— Failure  to  Except. 
The  rule  that  failure  to  except  to  pleadings 
setting  up  supposed   immaterial   iasnes  consti- 
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totes  a  waiver  or  as  estoppal  tn  regard  to  the 
defect  is  applicable  only  when  the  issue  plead- 
ed coold  be  saved  by  amending  the  pleading. 

4.    BVIDKNCE    <..  1 111(4)   —    DkLZTKBT   IK   Bs- 

oBow— Paxoz.  BlyiDuro. 
It  may  be  shown  by  parol  testfaaaony  tliat 
an  ordinary  written  instrument  was  executed 
under  agreement  that  it  should  not  become  ef- 
fective except  on  certain  conditions,  but  the 
principle  is  not  applicable  to  a  deed  delivered 
to  the  grantees  and  not  to  a  third  person, 

6.  Vbhdob  and  Pubohabkb  «e»282(2)— Olau 
BT  Thibo  PjcaeoN— Notiok— Pobskbsion. 
Begardiess  of  what  the  recorded  title  would 
show  as  to  the  ownership  of  land,  possession  is 
also  evidence  of  title,  and  notice  to  a  prospec- 
tive purchaser  of  such  title  as  the  possessor  ha& 

6.  Dbbdb  4ss>179.— Dbutxbt  Back— EmoT. 
Under  Yemon'a  Sayles'  Ann.  CMv.  St.  1014, 
art  1108,  reqniriag  conveyance  of  realty  to  be 
in  writiBg  and  signed  by  grantor,  where  the  pur- 
chaser of  land  and  his  wUe  had  received  title  by 
reason  of  the  seller's  deed  to  them,  mere  de- 
livery of  the  deed  back  to  the  seller  did  not  di- 
vest them  of  title,  and  revest  the  seller,  to  ef- 
fect which  a  conveyance  in  writiDg  back  to  the 
seUer  was  necessary. 

Appeal  from  District  Oonrt,  Eastland  Coun- 
ty ;  Joe  Bnrkett,  Judge. 

Suit  by  Ellis  Oooper  against  H.  R.  Hinman 
and  wife.  From  Judgment  far  defendants, 
plaintiff   appeals.     Affirmed. 

B.  B.  Truly,  of  Ballinger,  Scott  &  Brels- 
ford,  of  Eastland,  and  A.  J.  Power,  of  Ft. 
Worth,  for  appellant. 

J.  R.  Stubblefleld,  of  Eiastland,  for  appel- 
lees. 

WALTHALL^  J.  This  suit  was  brought  by 
appellant,  Ellis  Cooper,  against  appellees,  H. 
R.  Hinman  and  wife,  Ella  Hinman,  to  re- 
cover 60  acres  of  land  In  Eastland  county. 
The  suit  la  In  the  nature  of  an  action  of  tres- 
pass to  try  title.  The  pleadiag:s  are  lengthy, 
and  we  think  we  need  not  fully  state  them 
to  make  sufficiently  clear  the  controlling 
points  in  controversy.  The  facts,  briefly 
stated,  are  as  follows: 

On  or  about  the  1st  day  of  October,  1915, 
Dan  Wagoner  owned  and  was  in  possession 
of  160  acres  of  land,  of  which  the  60  acres  in 
controversy  Is  a  part,  and  on  which  160  acres 
was  a  mortgage  securing  a  loan  of  about  the 
sum  of  $1,100,  due  the  1st  of  November,  1017. 
Wagoner  desired  to  dispose  of  a  part  of  the 
160  acres  for  the  purpose  of  satisfying  said 
loan  and  releasing  the  remaining  portion  of 
the  160  acres  of  said  debt.  For  that  purpose, 
Wagoner  and  wife  duly  executed  and  deliver- 
ed to  H.  B.  Hinman  and  wife  a  warranty 
deed  conveying  said  land  to  Hinman  and  wife 
for  the  consideration  of  two  notes,  one  for 
$160  and  one  for  $1^00,  expressed  In  the 
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I  deed  and  secured  by  tiii&  vendor's  lien,  due, 
respectively,  in  1916  and  1917.  The  deed 
was  never  recorded.  Hinman  and  wife  went 
into  possession  of  said  60  acres  at  the  time  of 
the  purchase,  and  have  continued  to  occupy 
same  as  their  home  ever  since.  Hinman  paid 
the  $150  note  and  the  interest  thereon.  On 
the  20th  day  of  August,  1917,  Hinman  and 
Wagoner  agreed  that  Hinman  should  turn 
the  50  acres  back  to  Wagoner.  The  terms 
agreed  upon  were  that  Wagoner  should  pay 
to  Hinman  $100,  release  him  from  any  ob- 
ligation for  rent  on  the  60  acres,  and  cancel 
the  $1,100  note,  and  that  in  consideration 
therefor,  Hinman  would  deliver  back  to 
Wagoner  the  unrecorded  deed  he  bad  re- 
ceived from  Wagoner.  Wagoner  paid  Hin- 
man the  $100  and,  wUle  the  evidence  is  not 
clear,  we  assome  that  Wagoner  canceled  and 
ddlvered  to  Hinman  the  $1,100  note.  Bin- 
man  delivered  to  Wagoner  the  deed  he  had 
received  to  tlie  60  acres,  and  the  deed,  when 
so  received,  was  put  In  the  fire  by  Mrs.  Wag- 
oner and  destroyed.  Hinman  and  wife  made 
no  deed  to  Wagons  reamreying  the  land. 
Hinman  tali  his  wife  that  it  would  be  neces- 
sary to  reconvey  to  Wagoner  by  the  ezecn- 
tion  and  delivery  of  a  deed,  hot  Mrs.  Hin- 
man claimed  the  50  acres  as  her  home  and  re- 
fused to  reconvey  to  Wagoner. 

On  the  6th  day  of  October,  1017,  Dan 
Wagoner  and  wife  by  warranty  deed  con- 
veyed the  50  acres  of  land  in  controversy  to 
appellant.  Bills  Cooper,  for  a  conaideraaon 
of  $1,300,  the  sum  of  $700  paid  In  cash,  and 
the  balance  due  on  time  payments.  At  the 
time  Cooper  bought  from  Wagoner  he  lived 
about  a  mile  from  Wagoner,  and  about  one- 
half  mile  from  Hinman.  At  the  time  Cooper 
Iwugfat,  he  had  heard  from  the  neighbors 
around — It  seemed  to  be  current  rumor — that 
Wagoner  had  bought  the  60  acres  back  from 
Hinman.  Dan  Wagoner  told  Cooper  that  he 
had  bought  the  place  back  from  Hinman,  and 
Cooper  believed  It.  Hinman  and  wife  were 
then  living  on  and  occupying  the  60  acres. 
Cooper  had  lived  In  that  neighborhood  for 
many  years,  knew  Hinman  and  wife,  knew 
they  were  in  possession  of  the  place,  and  that 
they  had  been  using,  occupying,  and  living 
on  the  place  as  a  home.  Cooper  did  not  ask 
Hinman  or  Mrs.  Hinman  anything  about  the 
place,  or  any  claim  they  or  either  had  or 
would  make  to  the  place.  He  bought  the 
place  solely  on  Dan  Wagoner's  statement  that 
he  had  the  property  back.  Much  evidence 
was  introduced  to  the  effect  that  Hinman  and 
wife  had  said  they  had  sold  the  place  back 
to  Wagoner,  and  were  intending  to  leave  the 
place  and  go  elsewhere,  and  that  they  had 
so  stated  to  the  neighbors,  and,  while  Cooper 
had  heard  such  statements,  he  relied  wholly 
on  what  Wagoner  had  told  him,  that  he  had 
bought  the  place  back. 
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Hinman  retained  tb»  ^00  he  had  received 
from  Wagoner  on  the  retnm  of  the  deed. 
Mre.  Hinman  knew  that  the  $100  had  been 
paid  to  her  husband  in  order  to  get  the  place 
back,  bnt  received  no  part  of  It  When  Wag- 
oner conveyed  the  land  to  Cooper,  he  did 
not  then  know  that  Mrs.  Hinman  was  making 
or  would  make  any  claim  to  the  place.  Mrs. 
Hinman,  before  the  $1,100  note  was  dne,  told 
Wagoner  that  she  had  the  money  and  would 
pay  him  the  $1,100  and  would  pay  him  the 
$100  he  had  given  her  husband  for  the  return 
of  the  deed;  but  Wagoner  refused  to  receive 
either,  claiming  the  matter  had  been  closed 
by  the  arrangements  with  Hinman,  as  above 
stated. 

Oidnlon. 

AmieUant  had  pleaded  and  offered  evidence 
to  show  a  parol  understanding  and  agreement 
between  Dan  Wagoner  and  Hinman  to  the 
effect  that  the  deed  ececnted  and  delivered  by 
Wagoner  and  wife  to  Hinman  and  wife  was 
delivered  temporarily,  for  the  spedflc  use 
and  purpose,  and  In  trust,  to  aid  Wagoner  in 
obtaining  the  means,  by  the  use  of  the  50 
acres  in  question,  to  satisfy  the  debt  secured 
by  the  mortgage,  and  for  no  other  purpose, 
and  that  In  redelivering  the  deed  Hinman 
was  only  carrying  into  effect  said  agreement ; 
that  Hinman  had  abandoned  the  idea  of  mak- 
ing any  further  efforts  to  procure,  through 
the  use  of  the  50  acres,  the  means  to  dis- 
charge said  mortgage  debt;  that  because  of 
said  agreement,  and  because  Hinman  had 
abandoned  any  further  effort  to  procure  said 
means  to  discharge  said  mortgage  debt,  Hin- 
man and  wife  had  voluntarily  returned  said 
deed  to  Wagoner,  and  did  not  demand  its  re- 
turn, and  did  not  object  to  its  destruction,  and 
did  not  claim  or  assert  title  to  the  50  acres, 
but  submitted  without  objection  to  the  record- 
ed title  of  Wagoner  and  wife  to  the  160  acres 
of  land.  Hinman  presented  no  exception  to 
appellant's  petition  setting  up  said  parol 
agreement,  but  made  objection  to  the  evidence 
offered  to  show  the  agreement,  and  the  facts 
above  stated,  and  evidence  offered  to  show 
why  Hinman  and  wife,  after  the  delivery  of 
the  deed  to  Wagoner,  concluded  to  assert  title 
in  themselves  to  the  50  acres.  The  evidence 
offered  was  the  recent  bringing  in  of  an 
oil  well.  The  court  sustained  the  objections 
and  the  rulings  thereon,  and  the  court's  rul- 
ings are  made  the  grounds  of  several  assign- 
ments presented  in  different  forms, 

[1-4]  While  it  U  the  better  practice  to 
present  exceptions  to  pleadings  setting  up 
supposed  immaterial  issues,  we  think  a  fail- 
ure to  do  so  would  not,  necessarily,  consti- 
tute a  waiver,  or  an  estoppel,  as  claimed,  and 
prevent  objection  to  the  proof  when  offered. 
If  the  pleading  was  defective  for  want  of 
particularity,  the  appellee  should  have  ex- 
cepted on  that  ground,  following  out  the 
general  rule  that  an  exception  touching  the  le- 


gal sufficiency,  whether  ta  form  or  substance^ 
of  the  pleading,  should  be  made  before  a  trial 
upon  the  issues  of  fact  O.,  C.  &  S.  F.  By.  Co. 
V.  Preston,  74  Tex.  ISl,  11  S.  W.  1108,  aitd 
cases  cited.  The  role  claimed  is  applicable 
only  when  the  issue  pleaded  oould  be  saved 
by  amending  the  {heading. '  But  the  case  at 
bar  presents  the  question  whether  the  parol 
agreement  pleaded,  if  established,  oould  In- 
graft upon  the  deed  delivered  by  Wagoner 
and  wife  to  Hinman  and  wife  any  condition 
Inconsistent  with  its  terms,  and  make  of  tlie 
deed  an  escrow,  to  take  effect  on  condition 
not  expressed  on  Its  face,  as  might  be  done 
if  delivered  to  a  third  party,  a  stranger  to  the 
deed.  The  rule  is  well  established  in  this 
state  that  it  may  be  shown  by  parol  testi- 
mony that  an  ordinary  written  instrument 
was  executed  under  an  agreement  that  it  was 
not  to  become  effective  except  upon  oertain 
conditions,  as  was  held  in  Loving  v.  IMxon. 
56  Tex.  75.  But,  as  said  by  our  Supreme 
Court  in  Holt  v.  Gordon,  107  Tex.  137,  174 
S.  W.  1097: 

"That  principle  has  never  been  recognized  by 
this  court  as  applicable  to  a  deed  to  land,  or 
a  deed  of  trust  affecting  the  land,  where  the 
delivery  of  the  InstrumMit  was  made  to  the 
grantee,  and  not  to  a  third  penon.  It  has; 
upon  the  contrary,  been  distinctly  held  that  a 
deed  or  deed  of  trust  cannot  be  an  escrow  where 
it  is  delivered  to  the  grantee  in  the  instrument" 
Holt  V.  Gordon,  176  S.  W.  902. 

9ee,  also,  Heffron  v.  Cunningham,  76  Tex. 
313, 18  S.  W.  260. 

[I]  Under  the  facts  stated,  appellant  was 
not  an  innocent  purchaser  for  value  without 
notice.  Hinman  and  wife  were  tn  actual  pos- 
session of  the  50  acres  of  land,  she,  at 
least,  if  not  both,  claiming  it  as  a  home. 
Regardless  of  what  the  recorded  title  would 
show  as  to  ownership,  possession  is  also  evi- 
dence of  title,  and  notice  to  a  prospective  pur- 
chaser of  such  title  as  the  possessor  has. 
Collum  V.  Sanger  Brothers,  98  Tex.  162,  82 
S.  W.  459,  83  S.  W.  184 ;  Ramirez  v.  Smith. 
94  Tex.  184,  59  S.  W.  258. 

[<]  It  Is  Immaterial,  we  think,  what  Hln- 
man's  intention  or  agreement  with  Wagoner 
was  In  delivering  the  deed  back  to  Wagoner. 
He  and  his  wife  had  received  the  title  to 
the  land  by  reason  of  the  deed  to  them.  That 
meant  more  than  simply  the  delivery  to  them 
of  the  Instrument;  It  conveyed  to  them  tlie 
title  to  the  land.  Conveyance  of  real  estate 
must  be  In  writing  and  signed  by  the  party 
disposing  of  U.  Article  1103,  Vernon's  Sayles' 
Civil  Statutes.  Hinman  and  wife  having;  ti- 
tle by  reason  of  the  Wagoner  deed,  to  get  tbe 
title  back  to  Wagoner  a  conveyance  In  ■writ- 
ing by  Hinman  to  Wagoner  was  necessary. 

Under  the  undisputed  facts  shown  in  tbe 
record,  the  court  was  not  in  error  In  inatract- 
ing  the  Jury  to  find  for  appellees. 

The  case  is  athrmed. 
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WALL  &  STABB  CO.  ▼.  BERQBB. 
(No.  4(0.) 

(Court  of  CivU  Appeals  of  Texas.     Beaumont 
Ma?  20,  1019.) 

1.  Apfkal  and  Ebbob   «s>1114— DuponmoN 
or  Caxtbi. 

A  Jndgment  of  the  ooimty  court  rendered 
on  Bppeol  from  Jnatice  court  from  a  judgment 
allowing  neither  party  any  relief  will  on  appeal 
be  reversed  and  the  case  dismissed  if  the  county 
court  did  not  acquire  jurisdiction  of  the  cause 
«f  action  by  appeaL 

2.  Btidkrob   •s>121(1),  123(1)— Bbb   GESTiS. 

Not  only  are  declarations  or  exdamatiwis 
uttered  by  parties  to  a  transaction  contem- 
poraneous with  and  sccompanying  it  admissible 
as  res  geetn,  but  also  such  as  are  made  under 
such  circumstances  as  will  raise  a  reasonable 
presumption  that  they  were  the  sjjontaneous  ut- 
terances of  thoughts  created  by  or  springing 
out  of  the  transaction  itself  and  so  soon  there- 
after as  to  exclude  the  presumption  of  premedi- 
tation or  design. 

3.  EVIDENCK     «=9l23(19    —    BbS      OKSTiB    — 
AOBNT'B  DICZ.A.BATI01T  ATCBB  GOIXIBIOR. 

In  an  action  for  damages  arising  from  a 
collision  of  automobiles,  a  declaration  relative 
to  the  accident  made  15  minutes  thereafter  by 
employs  who  was  driving  defendant's  automo- 
bile was  not  admissible  as  a  part  of  the  res 
gestae. 

4.  Afpbal  jjid  Ebbob   «=3l060(l)— Pbktudi- 

OIAL  BbBOB— EVIOKMOX. 

In  an  action  for  damages  to  an  automobile 
in  a  collision,  admission  of  testimony  regarding 
a  declaration  of  defendant's  driver,  not  a  part 
of  the  res  gests:  "He  allowed  the  ambulance 
had  the  right  of  way  over  everybody,  and  they 
ought  to  keep  out  of  his  way;  it  didn't  matter 
If  he  did  kill  him"— was  prejudicial,  although 
pert  of  the  declaration  was  but  the  expression 
of  the  opinion  of  tbe  driver;  thai*  being  a 
sharp  conflict  in  the  evidence  ••  to  who  caused 
the  accident. 

5.  Btidenci:      «=»2S8(1)   —   Admissions  — 

AtTTHOBITT   TO    MaKE. 

In  an  action  for  damages  to  an  automoMIe 
in  a  collision,  statement  of  defendant's  secre- 
tary that  be  would  settle  for  the  damages  to 
plaintiff's  automobile  and  would  put  it  in  as 
good  shape  aa  it  was  before  the  accident  should 
not  have  been  admitted,  in  the  absence  of  evi- 
dence aj>  to  secretary's  authority  to  make 
such  a  statement  or  promise. 

Appeal  from  Harris  County  Court;  W.  B. 
Monteltb,  Judge. 

Suit  by  A  Berger  against  Wall  ft  Stabe 
Company.  Judgment  for  plaintlfl,  and  de- 
fendant appeals.    Beversed  and  remanded. 

Fred  B.  Switzer,  at  Houston,  for  appel. 
lant. 

Ellis  P.  Collins  and  S.  H.  Brashear,  both 
of  Houston,  for  appellee. 

4K»Far  otter  oasM  ■••  same  topic  and  SIT. 


(tits.w.) 

HIGHTOWEB.  a  J.  This  sUlt  was  lUed 
by  tbe  appellee,  A.  Burger,  against  appel- 
lant. Wall  &  Stabe  (Company,  a  corporation. 
In  one  of  the  justice's  courts  of  Harris  coun- 
ty, in  which  appellee  sought  to  recover  dam- 
ages caused  to  bis  automobile  ta  consequence 
of  a  collision  between  the  automobile  and  an 
automobile  ambulance  owned  and  operated 
by  appellant.  The  collision  occurred  at  or 
near  tbe  Intersection  of  Travis  and  Preston 
streets  in  the  dty  of  Houston. 

It  was  the  contention  of  appellee  that  tbe 
collision  was  caused  by  a  failure  on  the  part 
of  appellant's  driver  to  observe  several  of 
the  ordinances  of  the  city,  then  in  force, 
relative  to  the  operation  of  automobiles  In 
the  dty. 

AK]ellant  answered  by  general  demurrer 
and  general  denial,  and  tben  specially  al- 
leged that  the  collision  was  caused,  not  by 
any  fault  or  negligence  on  the  part  of  ai>- 
pellant's  driver,  but  solely  in  consequence  of 
negligence  of  apx)eUee  in  falling  to  observe 
certain  ordinances  of  the  dty,  whldi  were 
alleged  to  be  in  force  at  the  time  and  place 
of  tbe  collision;  that  by  the  collision  appel- 
lant's ambulance  was  damaged,  and  appel- 
lant prayed  recovery  against  appellee  there- 
for. 

The  result  In  the  Justice's  court  was  a 
Judgment  to  the  effect  that  iCppellee  recover 
nothing  by  his  suit,  and  that  appellant  take 
nothing  by  his  crosa^actlon.  From  that  Judg- 
ment appellee,  Berger,  appealed  to  the  coun- 
ty court  at  law,  where  a  Jury,  in  answer  to 
special  issues,  returned  a  verdict  in  favor 
of  appellee,  and  Judgment  was  entered  In  his 
favor,  and  appellant  was  denied  recovery  on 
Its  cxoss-actlon.  From  that  Judgment  appel- 
lant prosecutes  this  appeal. 

The  first  three  assigninents  complained,  in 
effect,  that  the  county  court  at  law  acquired 
no  Jurisdiction  on  appeal  from  the  Justice's' 
court,  and  that  therefore  this  court  should 
reverse  the  county  court's  judgment  and  dis- 
miss the  case. 

[1]  If  the  county  court  did  not  acquire 
Jurisdiction  of  appellee's  cause  of  action  by 
the  appeal,  then  ai^eUant  would  be  cor- 
rect in  its  contention  that  this  court  should 
reverse  the  county  court's  Judgment  and  dis- 
miss the  case.  Pecos  &  N.  T.  By.  Co.  v. 
Canyon,  102  Ter.  478,  119  8.  W.  294;  T.  * 
N.  O.  B.  Co.  v.  Coleman,  185  S.  W.  1053. 
In  making  this  contention,  appellant  assumes 
that  appellee's  suit  In  the  Justice's  court  was 
for  an  amount  in  excess  of  the  Jurisdiction 
of  that  court ;  that  Is  to  say,  for  more  than 
1200.  This  assumption  Is  not  supported  by 
the  record;  and,  since  the  points  Vnvolved 
Dreseot  no  new  or  ae^iutaUe  legal  question, 
*J    ^all  Tiot  go  taxQ^M  Vnto  ftetail,  and  these 

Viua  tovKftv  «ttU,  »^«^  *^^  MBlEumenta 
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reversible  error)  and  we  do  not  discuss  them, 
for  the  reason  that-  the  questions  Involved 
wlU  not  probably  arise  on  another  trial. 

The  seventh  assignment  complains  of  the 
action  of  the  trial  court  In  admitting  the 
testimony  of  appellee's  witness  Bunyard 
relative  to  a  statement  made  to  him  by  the 
driver  of  appellant's  ambulance,  about  15 
minutes  after  the  collision  which  gave  rise 
to  this  suit. 

The  witness  Bunyard  was  a  policeman  of 
the  dty  of  Houston,  and  was  present  at  the 
time  of  the  collision  In  question.  Hla  tes- 
timony In  this  connection  was  as  follows: 

"I  talked  with  the  driver  of  the  ambulance. 
*  *  *  I  talked  with  him  at  the  time  of  the 
accident,  and  then  afterwards.  At  the  time  of 
the  accident  he  wanted  me  to  get  in  the  ambu- 
lance and  make  the  call  with  him,  wanted  me 
to  talk  to  him,  and  I  told  him,  'No,  that  la  not 
my  bnsiness,'  and  he  went  and  came  back  in  a 
few,  about  15,  minutes,  without  any  one,  and 
then  pat  his  wagon  up  and  came  back  down 
there  (meaning  the  plaoe  of  the  collision)  and 
got  awful  raw." 

Appellee's  counsel,  at  this  point,  asked  the 
witness  this  question:  "What  did  the  driver 
say  when  he  came  back  after  having  put  up 
his  ambulance?"  To  this  question,  appel- 
lant's counsel  objected  on  the  ground  that 
any  statement  made  by  the  driver  at  such 
time  could  not  bind  the  defendant,  that  the 
same  would  be  hearsay,  and  would  be  no 
part  of  the  res  gestte,  and  would  be  therefore 
inadmissible.  The  court  overruled  the  ob- 
jection of  appellant,  and  permitted  the  wit- 
ness Bunyard  to  answer  the  question,  his 
answer  being  as  follows: 

"He  (the  driver)  allowed  the  ambulance  had 
the  right  of  way  over  everybody,  and  they 
ought  to  keep  ont  of  his  way ;  It  didn't  matter 
if  he  did  kill  blm." 

This  evidence  was  not  offered  by  appellee 
by  way  of  Impeachment  of  anything  that 
had  been  stated  by  appellant's  driver,  but 
was  offered  and  admitted  as  original  evi- 
dence on  the  theory,  as  claimed  by  appellee, 
that  It  was  admissible  as  a  part  of  the  res 
gestte. 

The  record  shows,  without  dispute,  that 
at  the  time  of  the  collision  in  question  ap- 
pellant's ambulance  was  responding  to  an 
emergency  call  at  some  point  tn  the  dty  of 
Houston,  and  that  after  the  accident  appel- 
lant's driver  proceeded  on  bis  Journey  and 
mission  and  answered  the  call  for  the  am- 
bulance, and  then  returned,  coming  back  by 
the  place  of  accident,  and  then  proceeded  to 
appellant's  place  of  business,  and  put  up  the 
ambulance,  and  thereafter  returned  to  the 
place  of  accident,  where  it  Is  claimed  by  the 
witness  Bunyard  the  declaration  objected  to 
was  made. 

The  case  of  BaUway  Co.  v.  Anderson,  82 
Tex.  519,  17  S.  W.  1040,  27  Am.  St  Sep. 
902,  18  a  leading  case  In  this  state  on  the 


point  here  Involved,  and  In  that  case  it  was 
said  that  declarations  or  exclamations,  ut- 
tered by  parties  to  a  transaction,  and  whldi 
are  contemporaneous  with  and  accompany- 
ing it,  .and  are  calculated  to  throw  light  upon 
the  motives  and  Intentions  of  the  parties  to 
it,  are  always  admissible  as  part  of  the  res 
gestae.  It  was  there  further  remarked  by 
the  court  that  respectable  authority  could  be 
found  which'  restricts  the  rule  to  this  defini- 
tion, but  that  the  rule  is  more  liberal  in 
this  state,  and  then  the  court  adds: 

Not  only  are  such  declarationa  admissible  "oa 
accompanying  the  transaction,  but  also  such 
as  are  made  under  such  circnmstances  as  will 
raise  a.  reasonable  presumption  that  they  are 
the  spontaneous  utterance  of  thoughts  created 
by  or  springing  ont  of  the  transaction  itself 
and  so  soon  thereafter  as  to  ezdade  the  pre- 
sumption that  they  are  die  result  of  premedita- 
tion or  design." 

{2]  The  appellate  courts  of  this  state  have 

had  frequent  occasion  to  discuss  the  res 
gestae  rule  since  the  opinion  in  Railway  v. 
Anderson,  supra,  was  rendered,  and  in  most 
of  them  that  case  Is  referred  to  and  the 
rule  there  announced  approved  without  qual- 
ification, and,  undoubtedly,  that  case  an- 
nounces the  correct  rule  as  It  prevails  in 
this  state  to-day.  So  the  rule  as  to  what 
constitutes  a  part  of  the  res  gests  of  a  trans- 
action is  clearly  announced,  but  difficulty 
frequently  arises  tn  its  application.  Un- 
questionably, it  cannot  be  said  that  the 
declaration  of  appellant's  ambulance  driver 
in  this  instance,  admitted  as  a  part  of  the 
res  gestae  of  the  transaction  in  question,  was 
made  at  the  time  of  the  occurrence,  but  the 
undisputed  testimony  shows  that  it  was  at 
least  some  fifteen  minutes  thereafter,  and 
the  testimony  further  shows  that  the  driver 
did  not  remain  at  the  place  of  the  accident, 
but  thereafter  continued  on  In  the  pros- 
ecution of  bis  mission  or  errand,  and  after 
its  accompUstunent,  and  after  he  had  re- 
turned to  appellant's  place  of  business  and- 
put  up  his  ambulance,  he  then  returned  to 
the  place  of  accident  and  made  the  declara- 
tion that  was  introduced  over  appellant's  ob- 
jection. 

[8,  4]  After  a  careful  review  of  the  au- 
thorities cited  by  both  sides  in  this  case, 
and  without  discussing  them,  we  have  con- 
cluded that  the  statements  or  declarations 
of  the  driver  of  the  ambulance,  if  made  as 
dalined  by  the  witness  Bunyard,  were  not 
admissible  against  appellant  upon  the  theory 
that  they  constituted  a  part  of  the  res  gestae 
of  the  collision  in  question,  and  that  there- 
fore the  testimony  of  the  witness  Bunyard 
should  have  been  excluded  from  the  evidence, 
upon  objection  of  appellant's  counsel,  and 
that  the  error  of  the  court  In  admitting  the 
testimony  was  calculated  to  and  probably 
did  result  prejudicially  to  appellant.  That 
such  declaration  or  statement,  if  made  by 
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appdlant's  diiror,  was  highly  calculated  to 
prejudice  the  Jury  against  appellant  cannot 
be  plausibly  denied.  Especially  that  part  of 
the  declaration,  "It  didn't  make  any  differ- 
ence If  he  did  kill  him,"  was,  we  think, 
highly  prejudicial  to  appellant,  and  calcu- 
lated to  aronae  the  feelings  of  the  Jury 
against  appellant  Of  course,  that  part  of 
Oie  declaration  was  but  the  expression  of 
the  opinion  of  the  driver,  and  was  really 
not  the  declaration  of  any  fact  shedding  any 
light  upon  the  transaction,  but,  on  the  con- 
trary, tended  strongly  to  indicate  a  feeling 
of  malice  or  anger  on  the  part  of  the  driver 
towards  the  appellee,  and  surely  appellant 
ought  not  to  be,  and  cannot  t>e,  affected  by 
auch  opinion  or  feeling  entertained  by  its 
driver.  We  think  that  no  case  In  this  state, 
when  carefnlly  considered,  can  be  foUitd  that 
would  support  appellee's  contention  that  the 
testimony  objected  to  was  admissible  against 
app^ant  In  this  case  as  a  part  at  the  res 
gestiB.  See,  also,  De  Walt  v.  H.  B.  &  W. 
T.  Ry.  Co,  22  Tex.  Civ.  App.  403,  65  S,  W. 
684;  City  of  Austin  v.  Forbis,  9d  Tex.  234, 
8»  8.  W.  405;  Railway  Co.  y.  Mumi,  46  Tex. 
av.  App.  2T6.  102  B.  W.  442. 

In  this  case  the  evidence  was  In  sharp 
conflict  as  to  the  cause  of  the  collision,  that 
Is  to  say,  whether  it  was  the  fault  or  neg- 
ligence of  appellant's  driver  that  caused  the 
collision,  or  whether  It  was  that  of  appellee 
himself,  and,  this  being  true,  it  cannot  be 
said,  in  reason,  that  the  error  of  the  trial 
court,  in  admitting  this  damaging  evidence, 
was  harmless.  The  seventh  assignment  is 
therefore  sustained. 

[(]  The  eighth  assignment  complains  of 
the  action  of  the  trial  court  In  permitting 
appellee's  same  witness  Bimyard  to  testify, 
over  the  objection  of  appellant,  to  statements 
claimed  by  the  witness  to  have  t>een  made 
to  him  by  appellant's  secretary,  Mr.  Perry, . 
some  16  or  20  minutes  after  the  collision, 
which  statements  were,  substantiaUy,  to  the 
effect  that  he.  Perry,  would  settle  for  the 
damages  to  appellee's  automobile,  and  would 
put  It  in  as  good  shape  as  It  was  before  the 
accident. 

The  objection  to  this  testimony  was,  sub-' 
Btantlally,  that  such  statement  on  the  part 
of  Perry,  if  made,  was  a  statement  concern- 
ing a  past  transaction,  of  which  Perry  had 
so  personal  knowledge,  and  could  not  be  in 
any  sense  admissible  and  binding  against  ap- 
pellant, especially  since  It  was  not  shown 
that  Perry  had  authority  to  make  any  such 
statements  or  promise,  or  that  such  state- 
ment arose  out  of  or  In  the  course  of  the 
performance  of  any  duty  Imposed  upon  him 
by  appellant. 

We  are  inclined  to  think  that  as  the  mat- 
ter appears  in  this  record,  appellant's  ob. 


versed,  as  already  Indicated,  we  voilld.aag- 
gest  that  before  the  trial  court,  om  another 
trial,  should  admit  the  evidence  here  com- 
plained of,  Mr.  Perry's  authority  to  make 
any  such  statement  or  promise,  as  Indicated, 
should  be  more  fully  and  definitely  shown. 

The  other  assignments  of  error  relate  to 
matters  which  wUl  not  probably  occur  on 
another  trial,  and  we  do  not  discuss  them 
for  that  reason. 

For  the  error  indicated  by  the  seventh  as- 
signment, it  is  the  opinion  of  this  court  that 
the  trial  court's  Judgment  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial; 
and  It  will  be  so  ordered. 

Reversed  and  remanded. 


SOUTHWESTERN    PORTLAND    OEMBNT 
CO.  V.   SCHWARTZ.     (No.   1002.) 

(Oonrt  of  Cfivil  Appeals  of  Tszas.    S  Paso. 
May  29, 1819.) 

1.  CoKTRACTfl     4=»28(2)— AOBBEMXHT   TOB   RjS- 
&43»-EviDKRC>— ReUEVANOT. 

In  an  action  by  owner  of  building  against 
cement  company  to  recover  an  alleged  agreed 
rebate,  the  owner's  testimony  as  to  his  prefer- 
ence for  a  steel  building  over  a  concrete  one, 
and  the  effort  of  cement  company  to  induce 
him  to  change  to  concrete,  and  of  his  being  so 
induced  by  confidential  rebate  agreement  held 
relevant  to  the  iarae  aa  to  the  aaioDnt  of  agreed 
rebate. 

2.  Apfiai.  aitd  Exbob   «=»1170('0  —  Habu- 

LESB    EBBoa— EviDENCB— Ibbelbvaitt    and 

ImmatbbiaI/— Injubt. 
In  an  action  on  an  alleged  agreement  for 
a  rebate  on  a  sale  of  cement,  admission  of  evi- 
dence as  to  plaintiff,  owner,  being  induced  by 
the  defendant  cement  company  to  contract  for 
a  oonciete  instead  of  a  steel  building,  the  re- 
bate agreement  being  an  inducement  for  using 
concrete,  if  immaterial  and  irrelevant  testi- 
mony, was  harmless,  because  not  reaulting  in  in- 
Jury.    Oonrt  Rule  62A  (149  a  W.  x). 

8.  Costs     «=>2a2  —  Appeai.  —  Sxiookstion 

OF  DbLAT— CONSIOEBATIOIl  OW  ENTIBB  RBO- 
OBD. 

An  appellee's  suggestion  that  the  appeal 
was  taken  for  delay  opens  the  entire  record  for 
ooneideration. 

Appeal    from    District    Court,    El    Paao 
County;   Ballard  Ooldwell,  Judge. 


Action  by  A.  Scbwarte  against  the  South- 
Western  Portland  Cement  Company.  From 
Jlj^j-neTXt  tor  ■plaVntttt,  defendant  appeals. 
Af^jtaed. 

jection  to  this  tesUmony  should  have  been  I      "P^^iateVa  &  UvW®^'  «)1 -^a  Vaao,  lot  apijeV 
sustalned,  and  since  the  case  must  be  r^  \       /4(A  


CssFor  other  eases  see  sams  topic  and  KST>}f  v^vT  i.t^  . 
212  S.W.-62  ^\^v^' 
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HIOOINS,  J.  AppeUee,  Sdiwarts,  in  qpn- 
templatlon  of  (be  erection  of  a  six-story 
bundlngr  with  basement  In  the  city  of  Bl 
Paso,  had  two  sets  of  plans  and  specifica- 
tions drawn,  one  set  being  for  a  re-enforced 
concrete  stmcture,  the  other  for  a  structure 
upon  a  steel  frame.  Appellant  was  a  manu- 
facturer of  cement  in  or  near  said  city. 
SiAwartK  was  undecided  as  to  which  char- 
acter of  building  he  would  erect,  and  as  an 
indacement  for  blm  to  erect  the  concrete 
structure  and  use  appellant's  product  appel- 
lant, acting  through  its  sales  manager, 
McCurdy,  agreed  with  Schwartz  that  it 
would  make  a  rebate  to  him  upon  the  pur- 
chase price  of  every  barrrel  of  cement  used 
In  the  constructltm  of  the  building. 
Schwartz  accepted  the  proposal,  and  con- 
structed the  building  of  concrete,  using  in 
so  doing  6,988  barrels  of  cement  manufac- 
tured by  appellant.  It  is  admitted  by  ap- 
pellant that  an  agreement  was  made  for  a 
refund,  and  the  only  controversy  between 
the  parties  Is  as  to  the  amount  per  barrel 
of  the  refund.  Schwartz  brought  this  suit  to 
recover  the  sum  of  $1,747,  alleging  that  the 
refund  agreed  upon  was  25  cents  per  barreL 
Appellant  tendered  in  court  $349.40,  cont«Jd- 
ing  that  the  agreed  refund  was  to  be  5  cents 
a  barrel.  The  only  issue  submitted  to  the 
Jury  was  how  much  per  barrel  did  appellant 
agree  to  refund  to  Schwartz.  Their  answer 
was  25  cents  per  barrel. 

[1]  The  only  error  assigned  is  to  tbe  ad- 
mission of  testimony  of  appellee,  Schwartz, 
aa  follows; 

"WhtJi  I  had  this  discussion  with  Mr.  Mc- 
Curdy in  New  York,  I  discussed  with  him  then 
the  question  of  my  preference  for  a  steel  over 
a  concrete  building.  I  showed  him  the  plans 
and  we  went  all  over  them,  and  I  stated  to  him 
why  I  preferred  steel.  One  of  the  reasons  was, 
if  I  would  start  a  steel  building— yoh  Imow  we' 
were  crowded  f<Mr  time,  the  Popular  Dry  Goods 
Company  was  crowded  for  time — and  a  steel 
building,  after  you  get  the  material  on  the 
ground,  you  can  build  muoh  quicker  than  con- 
crete. The  next  was,  in  a  steel  building  the 
columns  are  smaller,  which  was  a  big  induce- 
ment to  tenants ;  the  concrete  columns  are 
practically  twice  as  big  as  steel  columns  would 
be.  I  certainly  did  state  those  to  Mr,  McCurdy. 
We  also  had  a  discussion  as  to  th«  relative  val- 
ues of  steel  and  concrete.  He  told  me  how 
much  it  would  cost,  and  I  says,  'I  know  it  will 
cost  more,  but  I  am  willing ;  it  is  worth  more. 
If  I  want  to  change  it,  you  can  change  steel 
easier  than  concrete.'  I  discussed  with  him  as 
to  which  made  a  better  building,  steel  or  con- 
crete. That  a  sted  building,  the  way  I  was  to 
build,  with  hollow  tile  for  the  floor  instead  of 
cement,  to  use  hollow  tile  around  the  columns 
and  also  the  floor.  I  had  bids  on  that  too,  from 
the  Union  Brick  Company ;  he  knew  about 
that.  Anyhow,  we  discussed  it  quite  a  while, 
and  be  told  me,  'Schwartz,  we  can't  afford  to 
let  you  put  up  a  steel  frame  building  in  EI 
Paso,  because  we  are  in  the  ecment  business, 
and  X  wIU  siake  ycoi  a  prai>«sition  where  it 


will  be  worth  wfaQcL    Of  eooiae,  It  win  haTS 
to  be  Strictly  cintfldentiaL' " 

The  Popular  Dry  Goods  Company  refarr«d 
to  in  the  foregoing  testimony  was  to  occupy 
the  pr<q;>osed  building.  It  is  objected  that 
the  only  issue  In  the  case  was  the  amount  of 
the  agreed  rebate  and  the  testimony  coot- 
plained  of  was  immaterial  and  irrelevant  to 
that  issue. 

The  other  memben  of  the  court  are  of 
the  opinion  tliat  the  objection  was  not  well 
taken,  and  that  the  testimony  was  admis- 
sible. Schwartz's  testimony  discloses  that 
for  various  reasons  be  was  Inclined  to  con- 
struct  the  steel  frame  building,  although  a 
concrete  structure  would  cost  10  or  16  per 
cent  less.  He  had  been  advised  by  the  con- 
tractor' that  the  concrete  structure  would 
require  about  9,000  barrels  of  cement.  The 
evidence  further  discloses  that  the  lowest 
bid  for  Uiie  construction  of  a  concrete  build- 
ing was  about  $180,000.  Mr.  Greenleaf,  in 
discussing  the  general  rules  as  to  relevancy 
of  evidence,  says  that  evidence  'Is  admissible 
U  it  tends  to  prove  the  issue."  1  Green, 
on  ESv.  61a.  A  rebate  of  25  cents 
per  barrel  upon  the  basis  of  9,000  barrels 
would  have  meant  a  substantial  discount  to 
Schwartz,  whereas  a  rebate  of  6  coits  per 
barrel  might  be  regarded  as  inslgniflcant, 
considering  the  cost  of  the  building.  The 
other  members  of  the  court,  therefore,  con- 
sider the  evidence  objected  to  as  tending  to 
prove  the  Issue  as  contended  for  by  appellee, 
and  therefore  not  Irreleraut  The  writer 
also  is  inclined  to  the  view  that  the  objection 
was  not  well  taken,  but  considers  that  it  may 
be  doubtful.  He,  therefore,  concurs  in  the 
aflElrmance  upon  the  ground  now  indicated 
as  to  which  we  all  s^ee. 

[1]  Conceding  that  the  testimony  was  ir- 
relevant and  should  have  been  excluded, 
the  error  in  refnsing  so  to  do  did  not  harm 
appelant,  and  therefore  is  not  reversible. 

Gases  may  be  found  where  r«,ver8als  were 
based  upon  the  admission  of  Irrelevant  evi- 
dence, but  in  all  of  them  we  believe  it  will 
bb  found  that  the  evidence  was  of  a  nature 
or  character  calculated  to  in  some  wise  Im- 
properly influence  the  Jury  in  the  determi- 
nation of  the  issues  before  them.  It  is  well 
settled  that  the  erroneous  admission  of  ir- 
relevant and  immaterial  testimony  is  not 
ground  for  reversal  where  no  injury  was 
done.  Railway  Co.  v.  Hume  Bros.,  87  Tex. 
211,  27  S.  W.  110;  McOleUand  v.  Failon  & 
Lehr,  74  Tex.  286,  12  S.  W.  80;  Railway 
Co.  V.  Williams,  194  S.  W.  1164;  Loftns  t. 
Sturgis,  167  S.  W.  14 ;  and  other  cases  cited 
io  1  Michle  Dig.  806-7, 

We  thinb  no  harm  resulted  to  appellant  bs 
the  admission  of  the  testimony  of  Mr. 
Schwartz  above  set  forth,  and  overrule  the 
assignment.     Rule  62A  (149  8.  W.  x). 

[3]  Appellee  has  suggested  that  the  appeal 
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was  tot  daisy.  Tbis  opens  tlw  entlze  reoord 
for  consideration.  No  reversible  error  is 
sbown  by  the  record,  bat  we  are  not  pre- 
pared to  hold  that  the  appeal  was  taken  for 
the  purpose  of  delay. 
Affirmed. 


TEICH  et  sL  ▼.  McAULEl.    (No.  2116.) 

(Court  of  CWQ  Appeals  of  Texas.    Tezarkana. 

May  15,  1919.     Rehearing  Denied 

May  29,  1919.) 

FBAtroULENT     CONVETAHCKS     «=>47  —  BULK 

Sales  Act^Dealer  is  MomxruEVTB  Ceab- 

iNQ    TO    Do    Business  —  "Mebohaht"  — 

•Tbadeb." 
Under  Bev.  St.  1911,  art.  3971,  relating  to 
sales  in  bulk,  a  dealer  in  monuments,  having  on 
hand  marble,  granite,  etc.,  was  a  "merchant" 
or  "trader"  within  the  act,  though  at  time  he 
sold  bis  entire  stock  of  goods  without  comply- 
ing with  act  be  was  not  engaged  in  that  busi- 
ness, but  was  engaged  in  other  lines  of  employ- 
ment. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Mer- 
chant;  Trader.] 

Appeal  from  Grayson  Gonnty  Court ;  Day- 
ton B.  Steed,  Judge. 

Action  by  Frank  Telch  against  I.  E.  Pro- 
vence, in  which  Mrs.  B.  N.  McAuley  was 
brought  In  as  garnishee,  and  plaintiff  filed 
contest  to  answer  of  garnishee.  From  Judg- 
ment for  garnishee  plaintiff  appeala  Judg- 
ment rendered  for  plaintiff. 

J.  P.  Leslie,  of  Sherman,  for  appellant. 
0.  C.  Harney,  of  Sherman,  for  appellee. 

HODORS,  J.  On  March  22,  1916,  the  ap- 
pellants recovered  a  Judgment  against  I.  E. 
Provence  in  the  county  .court  of  Grayson 
county  for  the  sum  of  $305,  with  interest  and 
costs  of  suit  Thereafter  a  writ  of  garnish- 
ment was  Issued  and  served  upon  the  appel- 
lee, Mrs.  B.  N.  McAuley,  who  answered,  deny- 
ing that  ahe  owed  Provence  anything,  or  that 
she  had  any  effects  belonging  to  him  in  her 
possession.  A  contest  was  filed  to  this  an- 
swer, and  upon  the  trial  the  following  facts 
were  shown  by  the  evidence:  For  several 
years  prior  to  October  1,  1917,  I.  B.  Provence 
was  engaged  in  the  business  of  making  and 
skiing  monuments,  under  the  name  of  the 
North  Texas  Monument  Works.  He  bought 
at  wholesale  rough  and  smooth  marble  and 
granite.  His  place  of  business  was  located 
on  Houston  street  in  Sherman,  Tex.  His 
business  house  was  kept  open  about  one-third 
of  the  time.  During  the  other  two-thirds  he 
was  absent,  soliciting  trade,  and  during  his 


absence  Ids  house  was  dosed.  Hie  cpiitlnned 
in  business  In  that  manner  until  about  Octo- 
ber 1,  1917,  when  his  house  was  closed  per- 
manently and  a  part  of  the  building  rented  to 
other  parties  for  an  office;  the  other  part 
was  retained  by  Provence  for  the  storage  of 
his  stock  of  marble  and  tools.  On  the  24th 
of  January,  1818,  Provence  sold  his  entire 
stock  of  marble,  together  with  his  tools,  to 
bis.  mother-in-law,  the  appellee  herein,  for 
the  sum  of  $2,357.13,  in  satisfaction  of  a  debt 
which  he  owed  her.  No  notice  was  given  to 
any  of  the  creditors  of  Provence  as  required 
by  the  Bulk  Sales  Law.  It  is  conceded  that 
no  fraud  was  sbown,  and  that  the  sale  was 
made  to  satisfy  a  pre-existing  debt.  The  ap- 
pellants are  wholesale  marble  dealers  located 
at  Llano,  Tex.;  and  they  and  other  credi- 
tors had  sold  marble  and  granite  to  Provence. 
After  the  sale  to  Mis.  McAuley  she  took  the 
exclusive  charge  and  control  of  the  stock  of 
granite  and  fixtures,  and  had  the  same  in  her 
possession  at  the  date  of  the  levy  of  the  wilt 
of  garnishment. 

In  a  trial  before  the  court  Judgment  was 
rendered  in  favor  of  the  garnishee,  the  court 
holding  that  the  sale  was  not  made  In  viola- 
tion of  the  bulk  sales  statute.  That  ruling 
seems  to  have  been  based  upon  the  fact  that 
Provence,  having  ceased  to  do  business,  and 
being  at  the  time  of  the  sale  engaged  in  other 
lines  of  employment,  was  not  a  merchant  or 
a  trader  within  the  terms  of  article  3971  of 
the  Revised  ClvU  Statutes.  The  assignments 
of  error  cbaUenge  the  correctness  of  that 
legal  conclusion.  The  article  of  the  statute 
above  referred  to  provides : 

"The  sale  or  transfer  in  bulk  of  any  part  or 
the  whole  of  a  stock  of  merchandise,  or  mer- 
chandise and  the  fixtores  pertaining  to  the  con- 
ducting of  said  business  otherwise  than  la  the  ' 
ordinary  course  of  trade,  and  in  the  regular 
prosecution  of  the  business  of  the  seller  or  tians- 
feror,  shall  be  void  as  against  the  creditors  of 
the  seller  or  transferor  unless  the  purchaser  or 
transferee  demand  and  receive  from  llie  seller 
or  transferor  a  written  list  of  names  and  ad- 
dresses of  the  creditors  of  the  seller  or  trans- 
feror, with  the  amount  of  the  indebtedness  due 
or  owing  to  each  and  certified  by  the  seller 
or  transferor  under  oath  to  be  a  full,  accurate 
and  complete  list  of  his  creditors,  and  of  his 
indebtedness;  and  unless  the  purchaser  or 
transferee  shall  at  least  ten  days  before  tak- 
ing possession  of  such  merchandise  or  merchan- 
dise and  fixtures,  or  paying  therefor,  notify  per- 
sonally or  by  registered  mail  every  creditor 
whose  name  and  address  are  stated  in  said  Hst, 
or  of  which  he  has  knowledge,  of  the  proposed 
sale  and  of  the  price,  terms  and  conditions 
thereof.  Any  purchaser  or  transferee  who  shall 
not  conform  to  the  provisions  of  tbis  act  shall, 
upon  application  of  any  of  the  creditors  of  the 
seller  or  transferor,  become  a  receiver  and  be 
held  accountable  to  such  creditors  for  all  goods, 
xvafog,  tnerchanaiBe  and  fixtures  that  have  come 
inv     his  possession  by  virtue  of  such  sale  or 
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The  proof  shows  tbat  tbe  goods  sold  by 
Provence  was  a  stock  of  mercliandise  bought 
lor  the  purpose  of  trade.  The  fact  that  the 
owner  closed  his  business  house  and  ceased  to 
make  dally  sales  Is  the  due  course  of  trade 
Ud  not  alter  the  character  of  his  goods  or 
affect  the  right  of  his  creditors  under  the 
statute.  If  the  creditors  ever  had  any  right 
to  resort  to  that  stock  of  goods  for  the  satis- 
faction of  their  debts,  that  right  remained, 
and  was  not  defeated  by  the  closing  of  the 
store  for  the  period  Indicated  by  the  evidence. 
Owosso  O.  &  S.  Oo.  T.  Mcintosh  &  Warren, 
107  Tex.  307,  179  S.  W.  257,  I..  H.  A.  1916B, 
970;   Mayfleld  Co.  v.  Harlan,  184  S.  W.  313. 

We  are  of  tMe  opinion  that  the  trial  court 
erred,  and  that  a  Judgment  should  here  be 
rendered  for  the  appellants. 


CAMPBELL  et  al.  t.  WYLIB  et  aL 
(No.  2137.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May  28,  1919.    Behearing  Denied 

May  29,  1919.) 

Venue  «=>8— Actions  fob  Iiwxjbt  bt  Auto- 

MOBIIE— "Teespasb.  " 
Under  Eev.  SL  1911,  art.  1830,  snbd.  9, 
providing  that  where  the  foundation  of  a  suit 
"is  some  crime  or  offense  or  trespass"  for  which 
a  civil  action  lies  it  may  be  brought  in  the 
county  where  committed  or  where  defendant  is 
domiciled,  suit  may  be  brought  in  the  county 
where  a  person  is  run  over  and  killed  by  an 
automobile,  negligently  driven  by  the  owner's 
agent  acting  within  the  scope  of  his  authority, 
"trespass"  being  "some  wrongful  act  committed, 
and  not  merely  a  tort  resulting  fr<»n  the  negli- 
gent omission  to  perform  a  duty." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trespass.] 

Appeal  from  District  Court,  Franklin  Cotin- 
ty ;  J.  A.  Ward,  Judge. 

Action  by  H.  A.  Wylie  and  others  against 
Balph  Campbell  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Ai&nned. 

M.  D.  (Tarlock  and  W.  D.  Suiter,  both  of 
Wlnnsboro,  for  appellants. 

J.  H.  Beavers,  of  Wlnnsboro,  and  Wilkin- 
son &  Davidson,  of  Mt.  Vernon,  for  appel- 
lees. 


LHVT,  /.  ?1Us  Is  an  acdon  hy  the  appel- 
lees against  the  appellants  to  recover  dam- 
ages for  the  death  of  their  cbild,  seven  years 
of  age,  who  was  run  over  and  killed  l^  an 
automobile.  The  sole  Question  on  appeal  la 
whether  the  suit  should  have  been  brought 
tn  the  county  where  the  defendants  have 
their  domicile,  or  may  be  brought  in  the 
county  where  the  child  was  killed.  The  pe- 
tition alleged  that — 

Ci)  "The  plaintiff  resides  in  Franklin  county, 
Tex.,  and  the  defendants  reside  in  Wood  county, 
Tex.;"  (2)  "plaintiff  would  show  to  the  court 
that  at  the  dme  the  plaintiff's  said  child  was 
run  over  and  killed  the  said  automobile  was  be- 
ing operated  by  the  servant  and  employ^  of 
the  defendants  in  BVanklin  county,  Tex.,  and 
said  child  was  killed  in  said  Franklin  county, 
Tex.;"  and  (3)  "the  child  was  standing  by 
the  side  of  the  road  in  full  view  of  the  driv- 
er of  the  car  at  the  time  he  was  killed,  was  on 
a  straight  road  for  over  a  hundred  yards,  and 
the  said  driver  could,  by  the  use  of  ordinair 
care,  have  prevented  the  killing,  but  he  negli- 
gendy  ran  the  car  at  an  unnsaal  high  rate  of 
speed  and  In  a  careless  and  negligent  manner, 
and  failed  to  keep  a  proper  lookout  for  per- 
sons along  the  road,  and  failed  to  stop  the  car 
to  avoid  striking  th«  child." 

The  venue  statute  (Rev.  St  19U,  art.  1830, 
subd.  9)  provides: 

"Where  the  fonndatioa  of  the  suit  is  some 
crime,  or  offense,  or  trespass,  for  which  a  civil 
action  in  damages  may  lie,  the  suit  may  be 
brought  in  the  connty  •where  such  crime,  or  of- 
fense, or  trespass  was  committed,  or  in  the  coun- 
ty where  the  de&ndant  has  his  domicile." 

"Trespass,"  as  nsed  In  the  provision  qaot- 
ed,  has  been  construed  as  meaning  to  em- 
brace "some  wrongful  act  committed,  and 
not  merely  a  tort  resulting  from  the  negligent 
omission  to  perform  a  duty."  Wettennark 
v.  Campbell,  93  Tex.  517,  56  S.  W.  331 ;  HiU 
v.  Kimball,  76  Tex.  210,  13  S.  W.  59,  7  L.  a. 
A.  618;  Wlnslow  v.  Gentry,  154  8.  W.  280. 
And  under  the  above  rule  It  Is  thought  that 
suit  may  be  brought  In  the  county  where  the 
injury  occurred,  against  whoever  negligently, 
as  alleged,  drives  an  automobile  whereby  an- 
other Is  run  over  and  killed.  And  the  appel- 
lants could  be  sued  in  the  county  where  the 
trespass  was  committed  by  the  alleged  agent, 
acting  within  the  scope  of  his  authority. 
Carver  Bros.  v.  Merrett,  184  S.  W.  741. 

The  ruling  of  the  trial  coart,  it  Is  condod- 
ed,  should  be  affirmed. 
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road  acting  as  its  agent;  and  not  as  a  connect- 
ing carrier  to  be  switched  to  stockyards  for  un- 
loading at  destination,  the  initial  catrier  is  li- 
able for  injuries  sustained  doling  sueb  switch- 
ing operations ;  the  deatinatioo  of  the  shipment 
being  tha  atoekyazdaf  and  not  the  railroad 
yards. 

Aitpeal  from  District  Oourt,  El  Paao  Ooun 
ty ;  BaUard  Goldwell,  Jvdsc. 

Action  by  Krait  &  Madeio  against  the 
Sontliflni  Pacific  Oompany,  the  Rio  Orande^ 
El  Paso  &  Santa  F6  Railroad  Company,  and 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company.  Judgment  for  plaintiffs  agaUast 
all  the  defendants,  and  the  two  last-named 
defendants  separately  appeal,  while  tbe  de- 
fendant first  named  brings  error.    Affirmed. 

BeaU,  Kemp  &  Nagle  and  Turney,  Burges, 
Culwell,  Holllday  &  Pollard,  all  of  El  Paso, 
for  appellants. 

E.  M.  Wbltaker,  of  EI  Paso,  for  appellees. 


RIO  GRANDE,  B.  P.  ft  S.  F.  R.  CO.  «t  aL 
▼.   KBAFT,  &   MADERO.     (No.  089.)       , 

(Court  of  Civil  Appeals  of  Texas.     BI  Paao. 

May  22,  1916.     Rehearing  Denied 

June  19,  1919.) 

1.  OaBBZBBS     «=a228(5)— OASBIAOK     of    lilTK 

Stock— AcnoR  roa  Inuvvas  to  Shxphkett 

— Etidenob — SiXFnciENOT. 
In  a  shipper's  action  against  a  carrier  for 
injuries  to  a  shipment  of  live  stock,  evidence 
held  sufficiently  definite  and  certain  as  to  die 
number  and  kind  of  animals  injured  or  killed  and 
the  amount  of  damages  to  sustain  a  verdict  for 
plaintiff. 

2.  Casbiebs  <S=>230(11)— Cabbiage  or  Livx 
Stock  —  Instruction  —  Liability  as  De- 
pendent UPON  Agenct. 

In  a  abipper's  action  for  injuries  to  live 
stock,  it  was  not  error  to  refuse  to  instruct 
that  defendant  was  not  liable  for  injuries  oc- 
curring while  the  cattle  were  being  switched  by 
another  road  at  destination,  where  such  road 
was  not  acting  as  a  connecting  carrier,  bnt  as 
defendant's  agent  to  do  the  switching. 

8.  Appeal  and  Error  <S=)1068(5)— Review— 
HABuuesa  Ebbob. 
In  a  shipper's  action  for  injuries  to  ship- 
ment of  live  stock,  error  in  refusing  to  charge 
that  defendant  was  not  liable  for  damages  ac- 
cruing during  switching  operations  by  the  agent 
of  a  connecting  carrier  was  harmless,  where  It 
appeared  that  no  damages  were  assessed  against 
defendant  for  injuries  incurred  daring  the 
switching  operation. 

4.  Tbial  €=9^6(13)— AxBiovons  Inbtbuo- 
TI0N8— Necessity  of  Request. 
Where  in  a  shipper's  action  against  connect- 
ing carriers  a  proper  instruction  is  not  suffi- 
ciently clear  that  damages  are  to  be  assessed 
separately,  a  special  charge  to  that  effect  must 
be  requested. 

8.  Cabbibbs   i8=>219(1>— Live   Stook- Inteb- 
8IATE  Shipments— Issuance  of  New  Bux 
OF  Lading. 
Where  a  shipment  of  live  stock  ia  inter- 
state, the  terms  of  the  original  bills  of  lading  is- 
,  sued    by   the   initial   carrier   cover    the   entire 
transiwrtation   and  the  liability  of  the  initial 
carrier,  notwithstanding  that  new  bills  of  lad- 
ing are  issued  by  the  connecting  carrier. 

e.  Oabubbs  «3>230(12)— Cabbiaob  or  Live 
Stock— Instbuctionb—Evioence. 
In  a  shipper's  action  for  injuries  to  a  ship- 
ment of  live  stock,  it  was  not  error  to  refuse 
to  instruct  that  there  was  no  evidence  of  the 
kind  or  character  of  the  animals  killed,  and  in 
no  event  to  find  value  in  excess  of  the  cheapest 
grade  of  animals  in  the  shipment,  where  there 
was  evidence  that  the  dead  animals  were  an  av- 
erage of  the  shipment. 

7.  Cabbiebs    <S=9219<5)— Cabbiaok   of   Live 
Stock— Liability  of  Connecting  Cabbi- 
ebs—Destination  OF  Shipment. 
Where    a    connecting   carrier    transporting 

a  shipment  of  live  stock  delivers  it  to  another 


HIOGINS,  J.  This  action  was  brought  by 
Kraft  ft  Madero,  appellees,  against  the  South- 
em  Pacific  Company,  Rio  Grande,  EU  Paso  ft 
Santa  Fg  Railroad  Company,  and  Atchison, 
Topeka  ft  Santa  ¥6  Railway  Company,  appel- 
lants, to  recover  damages  to  two  shipments  of 
cattle  made  In  May  and  Jnne,  1917.  The 
first  shipment  consisted  of  27  cars  containing 
aboat  1,300  bead  and  originated  at  Amada 
and  (diabases  stations  on  the  line  of  the 
Southern  Pacific  in  Arizona.  The  second 
shlinnent  oonsisted  of  tea  cars  containing 
about  470  head  and  originated  at  Tucstm  sta- 
tion, on  the  line  of  the  Soutltem  Pacific  in 
Ailaona.  The  shipments  moved  from  their 
points  of  origin  orer  the  line  of  the  Southern 
Pacific  to  Bl  Paso,  lesx.,  where  they  were  un- 
loaded, rested,  fed,  and  watered.  Thence 
they  moved  to  Doiver,  Colo.,  over  the  lines 
of  the  two  Santa  V6  Companies.  The  evi- 
dence discloses  that  the  initial  carrier  billed 
the  shipments  for  through  transportation  to 
Denver,  bnt  that,  when  they  were  received  at 
El  Paso  by  the  Rio  Grande,  El  Paso  ft  Santa 
¥6  Railroad  Company,  such  company  issued 
new  bills  of  lading  for  through  shipment  from 
El  Paso  to  Denver.  The  court  in  it^  charge 
submitted  the  issues  of  negligent  roui^  han- 
dling and  negligence  in  furnishing  a  defective 
car  with  a  hole  in  its  floor.  Verdict  was  re- 
turned and  Judgmoit  rendered  in  favor  of 
plaintiffs  against  the  Sontbem  Padflc  Com- 
pany and  Atchison,  Topeka  ft  Santa  T6  for 
$4,176.90,  and  against  the  Southern  Pacific 
Company  and  Bio  Grande,  £1  Paso  ft  Santa 
F6  for  $120.  The  two  Santa  F6  Companies 
prosecute  separate  appeals,  and  the  Southern 
Pacific  prosecutes  writ  of  error.  The  appeals 
of  the  Santa  Fg  CJompanles  are  presented  in 
one  brief  and  wiU  be  first  cwisldered. 
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Opinion. 

The  first  asslgnmeut  questions  the  suffi- 
ciency of  tlie  evidence  In  that  It  Is  indefinite 
and  uncertain  as  to  the  number  of  animals  of 
the  various  ages  and  kinds  killed  or  Injured 
as  well  as  the  amount  of  damages  thereto. 

[1]  The  first  shipment  contained  1,300  head 
of  one,  two,  and  three  year  old  steers.  There 
is  evidence  that  at  least  40  head  thereof  died 
as  the  result  of  rough  handling.  The  year- 
lings were  the  least  valuable  in  the  shipment, 
and  witness  Riddle  testified  they  would  have 
been  worth  $39  per  head  if  they  had  arrived 
in  proper  condition.  These  40  yearlings  were 
therefore  worth  $1,560.  As  to  the  remaining 
1,260  head  the  evidence  is  not  altogether 
satisfactory,  but  we  believe  the  testimony  of 
the  witnesses  lAmt  and  Riddle  was  sufflcioit 
to  suKiort  a  finding  that  there  was  an  aver- 
age damage  of  at  least  $3  per  head  thereto, 
which  in  the  aggregate  would  total  $8,780. 
This,  added  to  the  value  of  the  dead  animals, 
would  make  $5,340,  while  the  verdict  and 
Judgment  is  for  but  $4,176.90.  The  assign- 
ment is  therefore  overruled. 

[2]  Upon  arrival  of  the  first  shipment  at 
the  Denver  railroad  yards,  the  Atchison, 
Topeka  &  Santa  re  turned  the  same  over 
to  the  Colorado  &  Southern  Railway  Com- 
pany to  be  switched  to  the  Denver  stockyards 
for  unloading.  There  Is  evidence  that  some 
damage  thereafter  occurred  while  the  cattle 
were  In  the  possession  of  the  Colorado  & 
Southern.  The  Atchison  complains  of  the 
refusal  of  an  Instruction  that  it  was  not 
liable  for  death  or  Injury  occurring  while  the 
cattle  were  being  switched  by  the  Colorado  & 
Southern.  The  record  discloses  that  the 
Colorado  &  Southern  does  the  switching  to 
the  stockyards  for  the  At«!his(m  at  Denver. 
It  thus  was  not  acting  as  a  connecting  car- 
rier, but  as  the  agent  of  the  Atchison  In  this 
switching  movement.  The  charge  was  proper- 
ly refused.  Wllbum  v.  Railway  Co.,  148  Mo. 
App.  692,  129  S.  W.  484;  Railway  Co.  v. 
Jackson,  55  Tex.  Civ.  App.  407,  118  S.  W. 
853;  Railway  Co.  v.  Scoggln,  40  Tex.  Civ. 
App.  526,  90  S.  W.  521 ;  Railway  Co.  T.  Phil- 
lips, 197  8.  W.  1031. 

[3]  The  Rio  Grande,  El  Paso  &  Santa  V6 
Railr<md  Company  likewise  complains  of  the 
refusal  of  a  charge  to  the  effect  that  it  was 
not  liable  for  any  damages  accruing  during 
the  switching  operation  tn  Denver.  This 
charge  should  have  been  given,  as  this  car- 
rier was  an  intermediate  carrier,  and  liable 
only  for  the  damages  accruing  on  its  own 
line.  But  np<m  the  record  the  refusal  of  the 
charge  resulted  In  no  Injury.  The  charge  of 
the  court  submitting  plaintiffs  theory  of  the 
case  was  as  follows: 

"Now,  if  you  find  that  the  defendants,  or  ei- 
ther of  them,  while  the  cattle  were  in  the 
clinrge  of  them,  or  either  of  them,  for  transpor- 
tation, bimiped,  jerked,  and  jnrred  the  same, 
and  you  further  find  that  the  defendants,  or 


either  of  them,  were  negligent  in  so  bumping, 
jerking,  and  jarring  the  cattle  in  the  cars,  if 
they  did  bo,  and  that. the  cattle  were  damaged 
and  injured  by  such  bumping,  jerking,  and  jar- 
ring, if  they  were,  and  yon  further  find  that  the 
negligence  of  the  defendants  was  a  proximate 
cause  of  the  injury  and  damage  to  the  cattle, 
if  any,  you  will  find  for  the  plaintiffs  against 
the  defendant  or  defendants  go  negligent  and 
the  defendant  Southern  Pacific  Company,  not- 
withstanding, as  the  court  instructs  you,  that 
no  negligenee  was  shown  on  the  part  of  the 
Southern  Pacific  Company.  If  you  find  that  one 
of  the  cars  furnished  by  the  defendants,  or 
either  of  them,  for  the  tranaportation  of  said 
cattle,  had  a  hole  in  the  floor  at  the  time  it 
was  so  furnished,  and  you  furtJier  find  that  the 
defendants,  or  one  of  them,  were  negligent  in 
providing  a  car,  if  any,  with  a  hole  in  the  floor, 
and  you  further  find  that  such  negligence,  if 
any,  proximately  caused  the  injury  and  dam- 
age to  three  head  of  plaintiffs'  cattle,  as  com- 
plained of  by  plaintiffs,  the  defendant  so  fur- 
nishing and  using  said  car  and  the  Southern 
Pacific  Company  would  be  liable  to  plaintiffs 
for  the  damage  so  caused,  not  to  exceed,  how- 
ever, $142,  as  damages  caused  by  such  hole, 
if  any." 


The  verdict  and  Judgmoit  against  the  Rio 
Grande,  El  Paso  &  Santa  F6  was  for  $120 
only.  The  injuries  Infiicted  in  Denver  by  the 
switching  movement  was  to  the  first  ship- 
ment The  only  evidence  tending  in  any  wise 
to  charge  the  Rio  Grande,  El  Paso  &  Santa  F6 
was  for  injuries  to  three  steers  In  the  second 
shipment  killed  by  getting  their  feet  In  a 
hole  in  the  floor  of  a  car  furnished  by  this 
appellant  when  it  received  the  cattle  at  El 
Paso.  It  is  thus  manifest  that  the  Jury  hy 
Its  verdict  has  assessed  against  this  appellant 
only  the  value  of  these  three  animals  killed 
by  reason  of  the  hole  in  the  car  furnished  by 
it,  and  assessed  no  damages  against  It  for  any 
of  the  injury  to  the  first  shipment  inflicted 
by  the  switching  operation  In  Denver.  It 
thus  being  apparent  that  no  Injury  resulted 
to  this  appellant  by  the  refusal  of  the  charge, 
its  refusal  is  not  reversible  error.  Rule  62A 
(149  S.  W.  X). 

The  fourth  assignment  which  is  presented 
by  iMtb  of  the  Santa  V6  Companies  is  as 
foUows: 

"The  court  erred  in  failing  and  refusing  to 
confine  the  recovery  as  to  these  defendants  to 
such  loss  or  injury  as  may  have  occurred  on 
their  respective  lines,  as  neither  of  them  were 
the  initial  carrier,  and  were  only  liable  for  snch 
loss  or  injury  as  occurred  while  the  shipments 
were  in  their  respective  possessions." 

[4]  There  was  no  negligence  shown  on  the 
part  of  the  Southern  Pacific  Company,  and 
the  court  so  Instructed  the  Jury.  Consider- 
ing the  quoted  portion  of  the  charge,  we  think 
It  fairly  indicated  to  the  Jury  that  as  against 
the  two  Santa  V6  Companies  the  damages 
assessed,  if  any,  were  to  be  assessed  resptc- 
tively  against  the  company  upon  whose  line 
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the  Injury  and  damage  was  inflicted.  If  it 
was  not  aufflclently  clear  In  this  particular, 
a  ^)ecial  charge  should  have  been  requested. 
Considering  the  evidence  In  the  case,  the  jury 
evidently  severally  assessed  against  the  San- 
ta Ft  Companies  the  damages  for  which  they 
were  respectively  liable  and  no  mora 

What  has  heretofore  been  said  disposes  of 
the  remaining  assignments  of  the  Santa  FS 
Companies. 

[5]  We  pass  now  to  the  consideration  of  the 
appeal  of  the  Southern  Pacific  Company.  Its 
first  assignment  Is  predicated  upon  the  theory 
that  the  court  erred  In  submitting  any  Issue 
of  liability  on  the  part  of  the  Southern  Pa- 
cific Company,  because  the  uncontroverted 
evidence  discloses  that  all  of  the  damage  to 
the  two  shipments  occurred  after  they  had 
passed  from  Its  possession  at  Bl  Paso,  at 
which  point  they  were  received  by  the  Rio 
Grande,  El  Paso  ft  Santa  E%,  whldi  Issued 
new  bills  of  lading  for  transportation  from 
£1  Paso  to  Driver.  The  circumstances  under 
whldi  these  second  bills  were  Issued  is  not 
disclosed  by  the  record.  It  appear*  that  the 
Southern  Padflc  Company,  the  Initial  car- 
rier. Issued  blllB  of  lading  for  through  trans- 
portation from  the  points  of  origin  to  Denver. 
Since  these  were  interstate  shipments,  the 
terms  of  the  original  blUs  Issued  by  the 
Southern  Pacific  Company  govern  the  entire 
transportation,  and  the  liability  of  the  initial 
carrier  was  not  altered  by  tlie  issuance  of 
the  second  bills  by  the  Rio  Grande,  M  Paso 
k  Santa  V6  Railway  Company  at  El  Paso. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Ward,  244  V.  S. 
383,  37  Sup.  Ct.  617.  61  L.  Ed.  1213.  Under 
the  federal  law  the  Southern  Pacific  Company, 
as  the  initial  carrier,  was  liable  to  the  appel- 
lees for  any  damage  accruing  upon  the  line  of 
any  of  the  connecting  carriers.  There  is, 
therefore,  no  merit  In  this  assignment. 

[I]  The  second  assignment  complains  of  the 
refusal  of  an  Instruction  that  there  was  no 
evidence  of  the  Kind  or  character  of  tlie 
animals  killed  in  the  first  shipment,  and  In 
no  event  to  find  a  value  in  excess  of  the 
cheapest  grade  of  the  animals  in  this  ship- 
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ment  on  account  of  the  dead  ones.  This 
diarge  was  pn^jerly  refused  because  thet« 
was  evidence  that  the  dead  antmals  were  an 
average  of  the  shipment. 

[7]  The  third  assignment  proceeds  upon 
the  theory  that  the  Southern  Pacific  Com- 
pany could  not  be  held  liable  for  any  In- 
Jury  accruing  to  the  shipment  after  its  ar- 
rival at  Dmver  and  while  they  were  being 
switched  to  the  Denver  stockyards  by  the 
Colorado  &  Sonthem  Railway.  As  has  been 
heretofore  indicated,  whoi  tlie  first  ship- 
ment reached  the  Denver  railroad  yards  the 
Atchison  Company  turned  the  same  over  to 
the  Colorado  &  Southern  to  be  switched  to  the 
stockyards  for  unloading.  The  Colorado  & 
Southern  in  this  matter  acted,  not  as  a  con- 
necting carrier,  hut  as  the  agent  of  the  At- 
chison in  making  the  switching  operation. 
The  duty  of  the  carriers  in  this  case  did  not 
terminate  upon  the  mere  arrival  of  the  ship- 
ment in  the  railroad  yards  at  Denver.  It 
was  their  daty  to  deliver  the  same  in  Denver 
at  the  propet  unloading  place,  which,  of 
course^  was  the  stockyards,  and  not  the  rail- 
road yards.  Therefore  the  liability  of  the 
Southern  Pacific  Company,  as  the  initial  car- 
rier, did  not  terminate  until  the  shipments 
had  been  delivered  at  the  stockyards  in 
Denver,  and  there  was  therefore  no  error  in 
refusing  a  charge  which  relieved  it  from 
liability  for  damage  accruing  while  the  cars 
were  being  switched  from  the  railroad  yards 
of  the  Atchison  Company  in  Denver  to  tbe 
stockyards. 

The  fourth  assignment  asserts  that   the 

evidence  is  Insufficient  to  support  the  ivtdg- 

.ment.    This  has  heretofore  been  considered 

and  passed  upon  In  considering  the  appeal  of 

the  Santa  F6  Companies. 

The  remaining  assignments  of  this  appel- 
lant relate  to  questions  which  have  been  de- 
termined adversely  In  what  has  heretofore 
been  said,  and  there  is  no  occasion  to  further 
discuss  the  sam& 

Finding  no  reversible  error  the  Judgment  1b 
nfilrmed. 
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TEJMPIiH    HILT,    DEVBLOPBJBNT    OO.    T. 
LINDHOIiM  et  vx.    (Na  6232.) 

(Court  of  OivU  Appeals  of  Texas.    San  Antonio. 

liaj  28,  1019.    BehearinK  Denied 

June  18,  1919.) 

Appeai,  and  Ebbob  «=s»719(8)— Rkvikw— Nb- 

CESSITY  or  ASSIQNMENTS. 

In  the  absence  of  an  assignment  challeng- 
ing the  accuracy  of  the  trial  court's  findings,  the 
reviewing  court  will  not  aiiestion  their  ac- 
curacy. 

Appefd  from  District  Court,  Bexar  Ooniity; 
J.  T.  Binder,  Judge. 

Suit  by  the  Temple  Hill  Development  Com- 
pany against  Brlc  A,  Liadholm  and  wlCe. 
Decree  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

W.  C.  Church  and  T.  F.  Mangum,  both  of 
San  Antonio,  for  appellant 

Barrett,  Eskrldge  &  Barrett  and  Hood 
Boone,  aU  of  San  Antonio,  for  appellees. 

COBBS,  J.  This  salt  was  instituted  by  ap- 
pellant to  recover  from  appellees  Lot  Noa.  3 
and  4  In  block  No.  4  in  section  A  of  Temple 
Hill  addition  to  the  city  of  San  Antonio,  Bex- 
ar county,  and  for  damages  and  rent,  at  $20 
per  month,  and  for  amounts  already  paid  to 
be  held  and  recovered  as  liquidated  damages, 
together  with  aU  improvements  erected  and 
placed  upon  the  premises  by  appellees. 
PlaintifT  prays  for  a  writ  of  possession  and  a 
permanent  Injunction  restraining  defendants 
from  interfering  with  the  possession  of  said 
land  or  trom  occupying  and  holding  posses- 
sion. 

Appellant  alleges  it  instituted  the  suit  to 
enjoin  defendants  from  Interfering  with  the 
possession  of  the  land  and  occupying  the 
premises,  and  thereafter  entered  into  a  new 
agreement  and  contract,  and  agreed  that  the 
cause  be  held  on  the  docket  until  such  agree- 
ment would  be  complied  with. 

In  said  new  agreement  dated  April  30, 
1918,  It  was  provided  all  unsightly  objecta, 
and  especially  the  pile  of  wood  now  located 
thereon,  would  be  removed  and  keep  the  same 
therefrom,  and  also  all  exposed  hay  and  ma'- 
terial  of  any  kind  would  be  removed.  It  also 
provided: 

"Further,  to  turn  said  shed  around  so  that 
the  same  ihall  face  the  street  in  front  of  said 
lots  or  the  alley  in  the  rear  of  said  lots  and  to 
paint  said  sheds  and  building  with  three  coats 
of  good  paint  and  to  screen  said  building  and 
place  window  and  electric  lights  therein  in  ac- 
cordance with  the  plans  for  its  construction  and 
to  construct  cesspool  and  toilet  in  sanitary 
manner." 


It  was  agreed  that  the  building  could  be 
used  for  residence  purposes  only  until  a  resi- 
dence shall  be  built,  according  to  their  agree- 
ment, then  its  use  as  a  residence  to  cease.  It 
was  agreed  that  the  appellees  were  permitted 
to  remain  on  said  premises  for  a  period  of 
six  months  until  a  residence  be  erected  In  ac- 
cordance with  the  contract,  then  to  reside  in 
it,  and  all  Improvements  thereon  to  be  for- 
feited to  appellant  in  case  of  the  breach. 
The  former  contract  was  forfeited,  and  this 
contract  made  in  lieu  thereof. 

The  appellant  sold  said  lots  for  $900  to  ap- 
pellees, the  sum  of  $155  having  already  been 
paid,  and  balance  to  be  paid  in  Installments 
of  $20  per  month  on  the  20th  day  of  each 
month  until  paid.  Upon  the  payment  of  all 
the  installments  appellant  agreed  to  convey 
the  property  by  a  general  warranty  title  with 
certain  reservations  and  conditions.  The  one 
was: 

"No  building  for  residence  purposes  costing 
less  than  twelve  hundred  dollars  shall  ever  be 
erected  on  said  property;  any  building  for 
residence  purposes  shall  front  on  the  street 
running  east  and  west  in  front,  and  no  build- 
ing shall  be  erected  on  said  property  20  feet 
on  the  street 

"The  appellant  agreed  to  furnish  abstract  of 
title  showing  good  and  merchantable  title  free 
and  clear  of  incumbrances." 

The  appellant  alleged  a  breach  of  the  con- 
tract In  that  appellees  have  "failed  to  remove 
from  said  lots  all  unsightly  objects,  and  es- 
pecially the  pile  of  cordwood  located  thereon, 
and  to  keep  the  same  therefrom,  and  also  all 
exposed  hay  and  material  of  any  kind  so  as 
make  said  lots  an  Incentive  to  prospective 
purchasers  of  lots  In  said  addition  instead  of 
the  unsightly  place  that  It  has  been,  and 
further  to  turn  said  shed  round  so  that  the 
same  shall  face  the  street  in  front  of  said 
lots  or  the  alley  in  the  rear  of  said  lots,  and 
to  paint  said  shed  and  building  with  three 
coats  of  good  paint  and  to  screen  said  build- 
ings and  place  electric  lights  therein  in  ac- 
cordance with  the  plans  for  its  construction, 
and  to  construct  cesspools  and  toilet  in  a  san- 
itary manner,"  and  further  violated  contract 
in  occupying  same  for  a  residence,  and  have 
failed  to  build  the  residence  on  the  lot  that 
should  cost  not  less  than  $1,200. 

The  prayer  was  to  recover  all  Imiwrove- 
ments  thereon  and  all  mcmey  paid  as  liqui- 
dated damages,  for  writ  of  possession,  and 
permanent  injunction. 

Appellee  answered  by  general  denial  and 
that  they  went  upon  said  premises  In  good 
faith  and  placed  permament  Improvements 
thereon  of  the  value  of  $1,500,  and  complied 
with  the  contract  substantially  In  every  par- 
ticular; that  no  electric  lights  had  been 
placed  there,  through  no  fault  of  theirs,  but 
because  of  the  restrictions  the  war  depart- 
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ment  placed  on  the  pabllc  service  oorporatloa 
tbey  were  not  able  to  get  the  building  wired 
and  the  electric  current  extended  to  tbe 
premlaes. 

At  the  time  Ot  ezecntloa  of  agreement 
there  were  two  boUdtngs  upon  tbe  property 
described  therein,  one  designated  a  "died," 
and  the  other  as  a  "bnlldlng,"  abont  wMch 
some  confusion  arose,  but  clear  In  tbe  minds 
of  the  partlea  The  "shed"  was  being  com- 
pleted, and  the  other  building  was  undergoing 
construction.  That  "shed"  was  changed  so  as 
to  face  street  In  front  of  lots.  The  "bnlldlng" 
has  been  painted,  screened.  Cesspool  and 
toilet  hare  been  constructed  In  a  sanitary 
condition,  so  Improved  as  to  meet  the  de- 
mands of  the  contract,  and  cost  more  than 
$1,200.  It  was  appellees'  understanding,  if 
building  cost  the  minimum  of  $1,200,  no  ques- 
tion would  be  raised,  and  appellees  conld  con- 
tinue to  use  the  same  as  their  residence. 
They  allege  that  they  complied  with  their 
contract  and  promptly  tendered  and  offered 
plaintUf  the  $20  to  cover  monthly  install- 
ments and  made  no  default  therein.  Upon 
appellant's  refusal  to  accept  the  IngtaUments, 
they  promptly  legally  tendered  to  appellant 
the  entire  purchase  price  remaining  due,  and 
continued  to  tender  said  money  in  court,  but 
the  appellant  refused  to  accept  the  sama  Ap- 
pellees further  replied  that  appellant  waived 
tbe  clause  in  the  contract  requiring  houses  to 
cost  not  less  than  $1,200.  Appellees  prayeid 
that  plaintur  take  nothing  by  the  suit;  that 
writ  of  injunction  be  dissolved  and  not  made 
permanent:  that  defendants  be  quieted  in 
their  right  to  occupy  said  property  undis- 
turbed and  plaintiff,  required  to  accept  the 
monthly  payment  due  and  such  others  as  they 
may  fall  due  on  or  before  the  due  date  or 
that  it  be  required  to  accept  the  full  amount 
of  the  unpaid  purchase  money ;  in  case  plain- 
tiff be  adjudged  to  recover  title  and  posses- 
sion, defendant  have  Judgment  for  his  Im- 
provements; and  for  all  relief,  general  and 
special. 

Upon  request  oC  appellant  the  court  filed 
the  following  findings  of  fact  and  conclusions 
of  law: 

"I  find  that  on  the  2d  day  of  April,  1918, 
plaintiff  filed  this  snit  against  tbe  defendants, 
the  same  being  an  ordinary  sntt  in  trespasa  to 
try  title,  covering  lots  3  and  4  in  block  4,  sec- 
tion A  of  the  Temple  Hill  addition  to  the  dty 
of  San  Antonio;  that  the  plaintiff  was  a  cor- 
poration; that  theretofore  it  had  entered  into 
«  contract  of  sale  with  the  defendants  under  the 
terms  of  which  the  defendants  were  to  pay  for 
the  property  in  installments;  that  in  this  suit 
«  temporary  mandatory  writ  of  injunction  was 
issued  without  a  hearing ;  that  before  a  hearing 
to  dissolve  was  had  plaintiff  and  defendants 
entered  into  another  contract,  which  is  set  out 
fully  in  the  amended  petition.  I  find  that  at 
tbe  time  of  the  original  contract  the  plaintiflE 
knew  the  financial  condition  of  the  defendants, 
and  knew  that  they  had  some  three  or  four  cars 


of  various  tiads  «(  personal  property,  indnding 
lumber,  hay,  eta,  which  they  intended  to  place 
upon  the  property,  and  that  the  plaintiff  ac- 
quiesced therein;  that  after  the  second  con- 
tract was  entered  into  the  defendants  in  good 
faith  proceeded  to  comply  with  the  terms  of 
said  second  contract;  and  that  at  the  time  of 
the  trial  of  the  case  each  and  every  one  of  the 
terms  of  same  had  been  substantially  complied 
with. 

"I  find  that  the  defendants,  after  going  into 
possession  of  the  property  and  with  the  knowl- 
edge of  the  plaintiff,  made  valuable  improve- 
ments in  good  faith  amounting  to  the  sum  of 
$1,500. 

"I  further  find  that  at  the  time  of  the  teiali 
of  the  case  the  plaintiff  did  not  hold  dear  and 
unincumbered  title  to  this  pz<q>crty,  but  that 
there  is  a  lien  outstanding  against  the  Temple 
Hill  addition,  including  these  lots  involved  in 
this  suit" 

Cionclusions  of  Law. 

"^e  court  finds  as  a  conclurion  of  law  tiiat 
the  plaintiff,  Temple  Hill  Development  Compa- 
ny, did  not  at  the  tim«  th«  case  was  tried  own 
a  clear  and  unincumt>ered  legal  title  to  the  prop- 
erty involved  in  this  suit;  that  the  suit  is  one 
in  trespass  to  try  title,  and  plaintiff  did  not 
show  such  title  in  itself  under  the  pleadings  as 
to  entitle  it  to  recover.  I  further  find  that  un- 
der the  evidence  it  is  shown  that  the  defendants 
have  substantially  complied  with  the  terms 
of  their  contract ;  hence  it  would  be  inequitable 
to  enter  judgment  forfeiting  what  they  had  paid 
<»  the  property  and  tite  improvements  they 
had  placed  thsreoa." 

App^ant  makes  a  number  of  assignments. 
The  first  complains  that  the  conrt  erred  in 
rendering  Judgment  for  the  api>eUee8  for  the 
reason  that  it  appears  that  appellees  had 
agreed  to  erect  another  building  on  tbe  lots 
in  question  other  than  the  buildings  on  said 
lots  at  tbe  time  of  said  contract,  and  that 
same  should  be  erected  within  six  months 
from  the  date  of  contract,  and  in  case  of 
failure  to  so  erect  said  building  the  contract 
of  purchase  was  to  be  canceled,  and  plaintiff 
was  to  have  possession  of  the  premises  tn 
question,  but  defendants  had  tailed  to  com- 
ply with  said  agreement 

An  examination  of  the  contract  shows  that 
appellees  were  authorised  to  use  the  building 
for  residence  purposes  until  a  residence  shall 
be  built  on  said  lots,  and  not  to  use  the  same 
for  residence  purposes  after  their  residence 
shall  be  bnllt.  The  appellees  moved  from  the 
shed  to  the  new  bnilding. 

The  court  found  as  a  fact  that  at  the  time 
of  the  trial  of  tbe  case  each  and  every  term 
of  the  contract  had  been  complied  with,  and 
appellees  went  into  possession  of  the  proper- 
ty with  knowledge  of  appellant  and  mnde 
valuable  improvements  amotmting  to  $1,.500. 

The  second  and  third  assignments  are  prac- 
tically to  the  same  effect,  complaining  that 
appellee  failed  to  perform  their  contract  In 
the  particulars  stated,  and  further  in  not 
making  the  character  of  Improvemsntg  con- 
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tracted,  and  not  putting  hi  electric  ligbts. 
The  court  has  already  found  the  facta  against 
appellant  on  these  issues,  as  seen  from  the 
findings  above. 

In  addition  to  the  findings  of  fact  by  the 
conrt,  there  Is  also  a  full  statement  of  facts 
filed. 

There  was  no  exception  taken  and  properly 
preserved  In  the  record  or  any  assignment 
made  challenging  the  accuracy  of  the  court's 
findings,  which  appellant  requested  to  be 
'Bled,  and  In  the  absence  of  such  an  assign- 
ment we  are  not  at  liberty  to  qnestion  the  ac- 
curacy thereof,  and,  as  the  court  found  all 
the  facts  against  appellant  and  in  favor  <rf 
the  appellees,  they  will  not  be  disturbed. 

There  is  no  reversible  error  assigned,  and 
the  assignments  are  all  overruled,  and  the 
prayer  for  injunction  is  denied. 

Judgment  is  affirmed. 


COMMERCIAL  SECURITT  CO.  v.  HTJtIi  et 
aL    (No.  6231.) 

(Oonrt  of  Civil  Appeals  of  Texas.    San  Antonio. 
May  28, 1919.) 

1.  Ai/TBRATioiT  or  lifBiBxnatrta  «3>0— Bnxs 

AND  Notes  9=>378— Innocent  Fobchabebs 

— Matekial  Alteration  —  Detaohuent  or 

Annexed  Contbaot. 

Where  a  contract,  attached  to  a  note  aa 

part  thereof,  provides  that  the  note  is  not  to 

become  a. binding  obligation  until  the  contract 

is  performed,  the  detachment  of  the  contract 

from  the  note  before  performance  is  a  material 

alteration,  invalidatiiig  the  note  In  hands  of  an 

innocent  purchaser. 

2.  Bnxs  AND  Notes  <&=9382— BiaHTS  or  hx- 
jtocENT  FuBCHASEBS— Stolen  Notes. 

Note  stolen  from  the  maker  before  delivery 
without  any  negligence  on  hia  part  cannot  be 
wforoed  by  a  subsequent  innocent  holder. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  J.  T.  Sluder,  Judge. 

Action  by  the  Commercial  Security  Com- 
pany against  J.  C.  Hull  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Wm.  C.  Church,  of  San  Antonio,  and  John 
T.  Booz,  of  Chicago,  HI.,  for  appellant 
T.  P.  Hull  and  L.  Old,  both  of  Uvalde,  for 

appellees. 


MOUBSUND,  J.  Appellant  sued  Hall  Drug 
Company,  a  copartnership,  and  J.  C.  Hull, 
one  at  the  members  of  the  firm,  upon  four 
promissory  notes  for  |200  each,  signed  Hull 


Drug  Company,  payable  to  Partln  Mano- 
factnrlng  Company,  and  Indorsed  to  appel- 
lant 

Appellees  answered  by  plea  of  non  est 
factum,  allegations  to  the  effect  that  the 
notes  had  been  stolen  before  being  delivered 
by  defendants  to  any  one,  and  that  there 
was  no  consideration  for  the  notes. 

By  a  supplemental  petition  appellant  de- 
nied the  aliegations  of  the  answer  and  al- 
leged that  it  purchased  the  notes  for  value, 
before  maturity,  and  without  notice  of  any 
of  the  vices  or  infirmities  recited  in  the  an- 
swer. 

The  trial  oourfs  findings  of  fact  are  as 
follows: 

"I  find  that  the  four  promissory  notes  sued 
upon  in  this  case  were  stolen  from  the  Hull 
Drug  Company  by  the  Partin  Manufacturing 
Company;  that  they  were  &attdulently  taken 
from  the  Hull  Drug  Company  without  the  con- 
sent of  the  Hull  Drng  Company  or  any  of  its 
agents,  servants,  or  employes;  that  there  was 
no  delivery  of  the  said  notes  by  the  said  Hnll 
Drug  Company,  or  by  any  of  its  agents,  serv- 
ants, and  employta,  or  by  any  pemon  having 
aothoirlty  to  deliver  them ;  that  when  said  notes 
were  stolen  from  th«  said  Hull  Drng  Company 
they  had  not  become  a  binding  obligation  upon 
the  said  Hull  Drug  Company. 

"I  also  find  that  when  the  said  fbnr  notes 
were  stolen  from  the  said  Hull  Drug  Company 
the  Hun  Drng  Company,  through  its  agents, 
servants,  and  employOi,  used  diligence  in  tinging 
to  leoover  the  notes  from  the  said  Partin  Manu- 
facturing Company,  and  that  the  Hull  Drug 
Company  was  not  guilty  of  any  negligence  in 
allowing  these  notes  to  be  stolen  from  it,  and 
it  was  not  fault  of  theirs  that  said  notes  were 
taken. 

"I  farther  find  that  when  said  notes  were 
signed  there  was  also  signed  a  contract,  which 
contract  was  attached  to  said  notes,  and  by  its 
terms  were  made  a  parcel  and  part  of  the  notes, 
and  that  said  contract  referred  to  said  notes  as 
not  becoming  a  binding  obligation  until  said 
contract  had  been  performed  by  the  said  Partin 
Manufacturing  Company.  Said  contract  con- 
tained an  agreement  whereby  the  said  Par^ 
tin  Manufacturing  Company  was  to  increaaa 
the  business  of  the  said  Hnll  Drug  Company 
100  per  cent  within  one  year,  and  in  carrying 
out  this  scheme  the  Partin  Manafacturing  Com- 
pany was  to  furnish  an  automobile  of  a  stand- 
ard make  to  be  placed  in  the  window  of  the  said 
Hull  Drug  Company,  and  said  automobile  was 
to  be  given  away  to  the  person  holding  the  lucky 
number  or  chance,  said  diances  being  obtained 
from  the  Hull  Drug  Company  with  every  one 
dollar  purchase  from  the  said  HuU  Drug  Com- 
pany. Said  contract  also  stipulated  that  the 
said  Partin  Manufacturing  Company  was  to 
send  an  agent  to  Beeville,  Tbx.,  where  the  said 
HuU  Dr^g  Company  was  doing  business,  which 
agent  was  to  promote  the  scheme  by  advertising, 
and  was  to  remain  in  Beeville  until  said  coor 
tract  was  performed.  The  cmtract  further  pro- 
vided that  the  said  Partin  Manufacturing  Oam- 
pany  was  to  place  in  the  Beeville  Bank  &  Trust 
Company  a  bond  to  secure  their  performance  of 
the  contract    Said  contract  provided  that  when 
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the  itipntatloM  eontafaied  In  aald  contract  were 
performed,  tben  the  notes  attained  thereto  were 
to  become  a  binding  obligation  on  the  aaid  Hull 
Drag  Oompany. 

"I  And  that  said  notes  were  not  only  stolen 
from  the  said  Hull  Drug  Company,  bat,  even 
after  they  were  taken  from  the  said  Hull  Drug 
GwniMiny  without  Its  consent  and  before  they 
had  daUrered  them,  that  then  the  said  Partin 
Manntectaring  Company  did  not  perform  any 
part  of  the  contract,  or  attempt  to  perform  any 
part.  I  find. that  no  automobile  was  sent  to 
the  Hnll  Drug  Company;  that  no  agent  was 
sent  to  Beeville,  Tex.;  that  no  bond  was  placed 
in  the  Beeville  Bank  &  Trust  Company;  and 
that  the  contract  was  in  no  way  performed,  and 
the  consideration  totally  failed. 

"I  further  find  that  aaid  notes  and  contract 
were  one  instrament,  and  that  the  contract  was 
attached  to  said  notes,  and  each  was  made  a 
part  and  parcel  of  the  other,  and  I  find  that 
after  the  said  Partin  Manufacturing  Company 
bad  stolen  said  notes  and  contract  they  fraudu- 
lently detached  said  notes  from  the  said  con- 
tract and  sold  them  to  the  Commercial  Secnrity 
Ooakpany,  plaintiff  herein. 

"I  find  that  the  detached  notes  were  bought  by 
the  Commercial  Securi^  Company,  plaintiff 
herein,  and  that  the  Partin  Manufacturing 
Company  indorsed  said  notes  to  the  said  Com- 
mercial Security  Company  in  blank.  I  also  find 
that  the  said  Commercial  Security  Company 
bought  these  said  four  notes  along  with  a  large 
batch  of  other  notes,  and  tiiiat  the  Commercial 
Secnrity  Company  paid  tibe  Partin  Manufactur- 
ing Company  92%  per  cent,  of  the  face  value 
of  the  total  amount  of  all  the  notes  bought,  no 
particular  price  being  paid  for  any  one  note, 
but,  taking  all  of  the  notes  together,  the  said 
Commercial  Security  paid  the  said  Partin  Man- 
ufacturing Company  92%  per  cent,  face  Talue." 

No  request  was  made  for  additional  find- 
ings, nor  is  any  aasigninent  of  error  presented 
wherein  complaint  is  made  that  the  findings 
are  unsupported  by  the  evdence; 

Appellant  simply  contends  that  the  undis- 
puted evidence  shows  that  it  purchased  the 
notes  in  the  usual  course  of  trade,  before 
matority,  for  a  valuable  consideration,  and 
without  notice  of  the  fact  that  there  had 
been  an  alteration  thereof  or  that  they  bad 
been  stolen,  and  that  therefore  Judgment 
should  have  been  rendered  in  its  favor. 

[11  There  can  be  no  donbt  that  the  altera- 
tion found  by  the  court  to  have  been  made 
Tvas  a  material  one,  one  which  materially 
changed  the  liability  of  appellees.  Such  an 
alteration  precludes  any  claim  on  the  part  of 
appellant  that  he  should  be  protected  as  an 
Innocent  purchaser  and  holder  of  the  note 
for  value  and  without  notice  of  any  defense 
thereto.  Landon  v.  Ralcomb,  184  8.  W.  1098; 
Spencer  ▼.  Triplett,  184  S.  W.  712;  Bank  v. 
Dorsey,  166  S.  W.  54;  B.  C.  h.  vol.  1,  p.  990, 
and  cases  cited;  C.  J.  vol.  2,  p.  1176;  Bothell 
▼.  Schweitzer,  84  Neb.  271,  120  N.  W.  112» 
22  Ia  R.  A.  (N.  8.)  263,  and  note,  138  Aih' 
St  Bep.  623.  » 

The  appellant  does  not  contend  In  ^n 
assignment  of  error  that  appellees  were  gmi.  ^ 


>gim^.j 


of  such  negligence  as  wbnM  estop  tbnn'  ttoat 
relytag  oa  their  plea  of  nan  est  factum,  and 
therefore  It  will  not  l>e  necessary  to  con- 
sider tbe  atithorltlea  in  which  that  (jnes- 
tlon  has  been  discussed.  Appellant  relies 
partlcnlariy  upon  the  case  of  Landon  v. 
Foster,  186  8.  W.  484,  but  as  we  understand 
the  opinion  In  that  case  the  defense  was 
that  the  execution  of  the  note  was  procured 
by  fraud,  and  that  the  plalntlfl  had  notice  of 
such  fraud.  If  there  was  any  plea  that  the 
instrament  has  been  altered  in  a  matea^al 
respect  the  opinion  ftkUs  to  disclose  it  In  the 
case  of  Landon  v.  Huston  Drug  Co.,  190  B. 
W.  634,  the  court  held  tluit  the  rule  an- 
neuAced  in  Stephens  v.  Davis,  86  Team.  271,  2 
8.  W.  382,  had  no  application  to  the  facts, 
for  the  reason  that  there  was  no  evidence 
that  tbe  notes  were  ever  attached  to  any 
other  Inatnunesat.  The  eontoitlon  appears 
to  have  been  simply  that  a  perforated  margin 
on  the  notes  was  sufficient  to  show  that  the 
notes  had  be«i  given  In  payment  for  some 
ciHitract  obligation  which  might  not  have 
been  performed,  which  contention  was  over- 
ruled.  The  same  court  cited  Uie  Tennessee 
case  referred  to  with  approval  in  the  case  of 
Landon  v.  Halcomb,  supra.  In  the  case  of 
Iowa  State  Banlc  v.  Mllford,  200  S.  W.  883, 
it  appeared  that  the  contract  specifically  pro- 
vided for  detaching  the  notes. 

In  this  case  the  trial  court  based  his  Judg- 
ment on  the  facts  relating  to  alteration  as 
found  by  him,  and  also  concluded  that  the 
facts  relating  to  the  theft  of  the  notes  were 
suflflcient  to  preclude  a  recovery  thereon. 
In  the  note  to  Cochran  v.  Bank,  103  Am.  St 
Rep.  p.  983,  we  find  the  following  statement: 

"A  negotiable  secnrity  stolen  from  the  maker 
before  it  becomes  effectiye  as  an  obligation  by 
actual  or  constructive  delivery  cannot  be  enforc- 
ed by  any  subsequent  innocent  holder.  This 
seems  to  be  the  better  rule,  although  there  is  a 
conflict  of  authority  on  the  subject.  Salley  v. 
Terrill,  95  Me.  553,  85  Am.  St  Rep.  433,  50 
Atl.  886,  55  L.  R.  A.  780;  Burson  v.  Hvinting- 
ton,  21  Mich.  415,  6  Am.  Rep.  497;  Hall  v. 
Wibon,  16  Barb.  [N.  Y.l  548;  Branch  v. 
Com'rs^  80  Va.  427,  66  Am.  Rep.  696 ;  note  to 
BedeU  v.  Herring,  U  Am.  St  Rep.  813-317." 

The  question  is  again  referred  to  In  the 
note  to  125  Am.  St  Rep.  812,  and  the  editor, 
after  calling  attention  to  tlie  fact  that  the 
Michigan  case  above  referred  to,  was  decided 
at  the  time  when  Thos.  M.  Cooley,  tbe  dis- 
tinguished Jurist  and  author  was  a  member 
of  the  court,  cites  the  following  additional 
atittaorlties:  Iiedwich  -v.  McKlm,  58  N.  T. 
^-  Davla  Machine  Oo.  v.  Best,  105  N.  Y. 
srft  'rj.  N.  B.  14ft,  and  Dodd  v.  Dunne,  71 
^'..  518,  M  IJ.  W.  430. 
\V^._  qaeettou  to  dVwsnwsed  to  Daniel  on 
'*^toBtrvv\n«nte  i)B«^  ^•'^  ^*  BecttonB  63, 
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llverad  to  1)e  protected  tbe  maker  must  taave 
done  some  act  which  In  equity  and  good  con- 
science fibonld  estop  hhn.  The  question  arose 
In  the  case  of  Cherbonnler  t.  Bank,  199  S. 
W.  307,  and  the  court  expressed  approval 
of  the  mie  as  stated  In  section  63,  Daniel  on 
Keg.  Instruments,  In  support  of  which  state- 
ment the  case  of  Salley  v.  Terrill,  supra,  was 
cited. 

Appellant  relies  on  the  case  of  Mulberger 
V.  Morgan,  34  S.  W.  148,  but  in  that  case  the 
facts  disclosed  that  the  note  was  Intrusted  to 
tbe  possession  of  the  payee's  agent. 

[2]  In  this  case  the  court  found  that  "tbe 
Hull  Drug  Company  was  not  guilty  of  any 
negligence  In  allowing  these  notes  to  be 
stolen  from  it,  and  it  was  no  fault  of  theirs 
that  said  notes  were  taken."  No  facts  are 
stated  in  any  of  tbe  findings  which  contra- 
dict tbe  conclusion  thus  announced  by  the 
court.  This  being  the  case,  and  there  being 
no  attack  upon  such  findings,  it  appears  that 
under  the  authorities  we  must  conclude  that 
eren  an  Innocent  purchaser  of  the  notes  can- 
not recover  thereon. 

Xhe  Judgment  Is  affirmed. 


SMITH  V.  MOORB  et  al.     (No.  980.) 

(Court  of  Civil  Appeals  of  Texas.     Ea  Paso. 

May  15,  1919.    On  Rehearing, 

Jane  12,  1919.) 

1.  Judgment  <Er=>326  —  Cobbection  —  Nunc 
Pbo  Tttno. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  2015,  providing  that  the  judge  may  on  no- 
tice correct  a  judgment  according  to  the  truth 
and  Justice  of  the  case,  the  court  may  correct  a 
judgment  entry  nunc  pro  tunc,  so  as  to  make  it 
show  that  the  cause  was  determined  as  to  all 
parties  who  joined  issue. 

2.  JT7DcniEirT  €=s>S15— Amenduknt— SOURCS— 
Nbcessity  of  Mkvobandttm. 

Vernon's  Sayles"  Ann.  Civ.  St.  1914,  art 
2015,  does  not  requite  tbe  existence  on  the 
court's  records  of  some  written  memorandum  or 
evidence  showing  the  judgment  actually  render- 
ed, in  order  to  correct  a  judgment  entry  to  make 
it  speak  the  truth. 

Error  from  District  Court,  Jones  County; 
John  B.  Thomas,  Judge. 

Suit  by  R.  D.  Smith,  as  next  friend  of 
Sarah  J.  Moore,  an  incompetent,  revived,  on 
tbe  death  of  the  Incompetent,  in  the  name  of 
Mrs.  T.  B.  Smith,  as  administratrix,  against 
Mrs.  R.  D.  Moore  and  others.  Judgment  for 
defendants,  and  plaintiff  Administratrix 
brings  error.    Affirmed. 

J.  W.  Moffett,  of  Abilene,  and  Eugene  De 
Bogory,  of  Dallas,   for  plaintiff  in  error. 


Sle^ier,  Boynton  &  Kendall  and  Marshall 
Surratt,  all  of  Waco,  Kirby  &  Davidson,  of 
Abilene,  and  Chapman  &  Pope^  of  Anson,  for 
defendants  in  error. 


Statement  of  Case;, 

WALTHALIi,  J.  This  snlt  was  originally 
brought  by  R.  D.  Smith,  as  next  friend  of 
Sarah  J.  Moore,  who,  he  alleged,  was  a  non 
compos  mentis,  and  had  been  such  from  in- 
fancy, to  annul  and  set  aside  two  deeds 
made  by  her,  one  to  R.  D.  Moore  and  one  to 
Margaret  E.  Moore,  conveying  certain  lands, 
to  recover  said  lands  from  d^endant  in  er- 
ror herein.  Sarah  J.  Moore  died  pending  the 
suit,  and  T.  B.  Smith,  wife  of  said  R.  D. 
Smith,  joined  by  her  said  husband,  thereafter 
appeared  and  filed  herein  her  petition  as  ad- 
ministratrix of  tbe  estate  of  Sarah  J.  Moore^ 
asking  that  Bhe  be  permitted  to  prosecute 
said  suit 

Defendant  in  error  thereupon  filed  her 
second  amended  answer,  denying  that  Sarah 
J.  Moore  was  non  compos  when  she  executed 
said  deeds,  and  specially  averring  in  sub- 
stance that,  after  said  deeds  were  made,  B. 
D.  Moore,  since  deceased,  conveyed  to  Sarah 
J.,  in  settlement  and  paymoit  of  the  note 
which  he  had  given  her  for  her  interest  in 
said  lands,  a  one-half  Interest  In  the  Delk 
survey  of  474.7  acres  of  land,  and  conveyed 
the  other  half  Interest  therdn  to  her  hus- 
band, B.  D.  S^ltb,  taking  his  notes  therefor, 
and  that  he  gave  said  notes  to  Sarah  J. 
Moore  (she  being  his  sister);  that  shortly 
thereafter  Sarah  J.  Moore  made  a  deed 
of  gift  to  her  Interest  in  said  land  to 
T.  B.  Smith,  plaintUT  In  error  herein,  and 
released  to  R.  D.  Smith,  without  considera- 
tion, the  vendor's  lien  retained  In  said  notes, 
and  that  thereafter  the  Wooten  Grocery 
Company  acquired  R.  D.  Smith's  one-half 
interest  In  said  land — and  made  said  grocery 
company  a  party,  and  prayed  in  the  alterna- 
tive that  in  the  event  the  court  should  find 
that  said  Sarah  J.  Moore  was  non  compos 
when  she  executed  said  deeds  to  R.  D.  Moore 
and  Margaret  EL  Moore,  and  annul  them, 
that  she  recover  of  said  T.  B.  Smith,  B.  D. 
Smith,  and  said  Wooten  Grocery  Company 
the  said  Ddk  survey,  which  was  the  consid- 
eration paid  by  B.  D.  Moore  for  Sarah  J. 
Moore's  interest  In  the  land  be  bought  from 
her. 

The  Wooten  Grocery  Company  appeared 
and  joined  issue  with  this  defendant  in  er- 
ror on  her  cross-bill,  and  not  in  any  way 
joining  in  the  issue  between  plaintiff 
in  error  and  this  defendant  in  error  as  to 
the  validity  of  said  deeds,  or  in  any  other 
respect. 

The  case  came  to  trial  In  the  district 
court  on  the  19tb  day  of  January,  1914,  and 
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the  court  Bobmttted  the  case  to  tlie  Jury 
(m  two  special  isBnea,  aa  fdUms: 

Spedal  Issae  No.  1:  "Did  Sarab  X  Moore,  at 
the  time  of  the  signiii^  of  the  deed  from  herself 
to  Margaret  K.  Moore  on  April  30,  1881,  have 
Bufficient  meatal  eapadty  to  execute  said  deed, 
as  mental  capacity  is  defined  in  paragraph  (b) 
of  tUa  charge?' 

Special  Issue  No.  2:  "Did  Sarah  J.  Moore,  at 
the  time  of  signing  of  deed  from  herself  to  R.  D. 
Moore,  to  wit,  December  13,  1888,  have  suffi- 
cient mental  capacity  to  execute  same,  as  mental 
capacity  is  defined  in  paragraph  (b)  of  this 
charge?" 

The  Jury  returned  their  verdict,  and  an- 
swered each  one  of  said  special  Issues,  "Yes." 
Tbereupou  the  court  rendered  Judgment  that 
the  plaintiff  take  nothing  as  to  the  defend- 
ant Mr&  R.  D.  Moore,  and  that  said  defend- 
ant tahe  nothing  on  ber  cross-bill  against  said 
A^ooten  Grocery  Company;  but  In  the  entry 
of  said  Judgment,  by  oversight,  It  was  al- 
leged, no  disposition  was  made  as  to  said 
Wooten   Grocery   Company. 

Plaintiff  in  error  thereupon  filed  her  mo- 
tion for  a  new  trial,  which,  being  overruled, 
she  gave  notice  of  appeal,  which  she  perfected 
to  the  Ft.  Worth  Court  of  Civil  Appeals ;  the 
transcript  and  statement  of  facta  being  filed 
therein  on  May  14,  1914,  and  tbe  cause  bring 
numbered  on  the  docket  of  that  court  No. 
8050.  In.  September  thereafter  appellant 
filed  motion  in  that  court  to  dismiss  said  ap- 
peal, which  the  court  granted,  and  dismissed 
said  appeal,  October  17,  1814. 

A  abort  wblle  before  tbe  one  year  expired 
after  the  rendition  of  said  Judgment,  plain- 
tiff in  error  herehl  flOed  ber  petition  for  writ 
of  error  in  the  court  briow  from 'said  Judg- 
ment rendered  therein,  and,  after  much  delay, 
removed  said  cause  to  tbe  Ft  Worth  Court  of 
Civil  Appeals  by  writ  of  error ;  tbe  transcript 
and  statement  of  facts  being  filed  In  that 
court  on  the  Slst  day  of  July,  1915,  and  said 
cause  bring  numbered  cm  tbe  docket  of  that 
court  8S15.  Thereafter  that  court,  <»  Novem- 
ber 30,  1915,  dismissed  said  writ  of  error  on 
motion  of  the  defendant  In  error,  on  tbe 
ground  of  plaintiff  in  error's  laches  in  prose- 
cuting said  writ  in  tbe  lower  ooart. 

Thereafter,  on  July  29,  1816,  plaUttlff  In 
error  filed  ber  motion  in  the  lower  court  to 
have  said  cause  set  down  for  trial,  baring 
said  motion  on  the  ground  that  the  judgment 
.tberetofore  entered  therein  made  no  disposi- 
tion of  tbe  defendant  H.  O.  Wooten  Grocery 
Company.  Bald  motion  remained  upon  tbe 
do^et  of  said  court  until  tbe  January  term, 
1918,  thereof,  when,  on  the  4tb  day  of  Btebru- 
ary,  1918,  tbe  defendant  in  error  filed  her  op- 
position to  said  motion,  because  tbe  case  had 
been  tberetofore  tried  and  final  Judgment  en- 
tered  tbereln,  and.  In  the  altematlvie,  if  in 
tbe  opinion  of  tbe  coort  the  Judgment  enter- 
ed was  not  final,  moving  tbe  court  to  amend 
tbe  same  and  render  Its  Judgment  none  poo 


tunc,  disposing  of  oil  the  issues  and  all  the 
parties  thereto,  which  was  filed  the  4tb  day 
of  rebruary,  1918. 

Said  motion  was  heard  by  the  court  below 
on  February  4,  1918,  and  on  tbe  9th  day  of 
February  the  court  below  entered  its  Judg- 
ment overruling  the  plaintiff  In  error's  mo- 
tion to  set  do%vn  tbe  case  for  trial,  and  enter- 
ed Judgment  nunc  pro  tunc,  amending  its 
former''Judgment  entered  so  as  to  dispose  of 
all  the  parties  and  Issues  in  said  cause.  In- 
cluding the  said  defendant  H.  O.  Wooten  Gro- 
cery Company,  to  which  act  and  ruling  of  the 
court  the  plaintiff  in  error  excepted,  and  has 
brought  the  case  to  the  Court  of  Civil  Appeals 
by  writ  of  error.  By  order  of  tbe  Supreme 
Court  the  case  has  been  sent  to  this  court  for 
trial. 

Opinion. 

[1  ]  The  one  question  presented  by  the  rec- 
ord, but  i>resented  and  discussed  by  plaintiff 
in  error  under  four  asstgnments  of  error,  is 
whether  or  not  it  was  error  for  the  trial  court 
to  refuse  to  retry  the  case  on  its  merits,  and 
in  amending  and  correcting  in  open  court  its 
former  Judgment  therein,  so  as  to  dispose  of 
the  defendant  E.  O.  Wooten  Grocery  Com- 
pany, and  entering  such  corrected  or  amended 
Judgment  none  pro  tune,  aa  appears  In  the 
record. 

Arttde  2015,  Vernon's  Sayletf  Texas  OItU 
Statutes,  provides  that: 

"Where  there  shall  he  a  mistake  in  the  record 
of  any  Judgment  or  decree,  the  judge  may,  in 
open  court,  and  after  notice  of  the  application 
therefor  has  been  given  to  tbe  parties  interested 
in  such  judgment  or  decree,  amend  the  same 
according  to  the  truth  and  justice  of  the  case, 
and  thereafter  the  execution  shall  conform  to  the 
judgment  as  amended." 

The  provietoas  of  the  aooted  article  seem 
to  fit  tbe  conditions  presented  here.  The 
case  is  similar  to  the  question  discussed  on 
the  motion  for  rehearing  in  the  case  of  Moore 
et  al.  V.  Toyah  Valley  Irrlgaticm  Co.,  179  S. 
W.  650.  In  that  case  Chief  Justice  Harper, 
for  this  court,  said: 

"It  is  thus  seen  that  the  trouble  in  this  case 
is,  not  that  the  court  did  not  render  a  final  Judg» 
ment,  but  that  it  failed  to  enter  a  final  judg- 
ment. The  latter  being  the  case,  it  is  <dear,  un- 
der the  nnmerons  authoritiea,  that  the  court  baa 
authority  to  correct  its  minutes,  so  aa  to  show 
the  judgment  actually  rendered," 

The  purpose  Of  tbe  Legialature  in  enacting 
the  quoted  article  of  the  statute^  evidoitly, 
was  to  meet  Just  such  conditions  as  are  pre- 
sented here*  The  Judgment  finally  entered 
by. the  trbil  court  states  tbe  proceedings  bad 
leading  np  to  the  final  disposition  of  the 
case.  It  shows  tbe  announcement  of  ready  of 
all  parties  and  a  trial  had  on  tbe  merf  tSy  tjtta 
Jury  tatnmtng  a  verdict  on  tbepoacUl  ta- 
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sues  presented,  the  Jndgmmt  of  the  court 
pronounced  thereon,  and  the  only  thing  sug- 
gested as  preventing  the  Judgment  bo  an- 
nounced and  entered  ui)on  the  minutes  from 
being  effectlre  as  a  final  judgment  Is-  the 
omission,  from  the  judgment  entry,  to  dispose 
of  the  Woot«i  Grocery  Company.  The  Judg- 
ment entered  recites: 

"The  coart  thereupon  rendered  judgment  upon 
said  special  issues,  refusing,  as  prayed  for  by 
the  plaintlfb  in  the  case,  to  cancel  and  hold  for 
naught  and  set  aside  the  deeds  above  referred 
to,  *  *  *  and  also  held  that  the  said  Mrs. 
R.  D.  Moore  should  take  nothing  by  ier  suit 
against  H.  O.  Wooten  Grocery  Company,  as  a 
necessary  result  of  the  verdict  and  judgment 
and  the  prayer  in  her  petition,"  etc. 

The  only  effect  of  the  failure  to  record  ae 
a  part  of  the  judgment  of  the  court  the  ren- 
dered judgment  as  to  the  W^ooten  Grocery 
Company,  where  the  judgment  entry  was 
corrected  as  In  this  case,  was  to  postpone  the 
entry  of  the  final  judgment  until  the  judg- 
ment entry  was  corrected  In  open  court  as 
provided  by  the  statute.  A  failure,  through 
mistake,  to  write  Into  the  judgment  entry  the 
disposition  In  fact  made  by  the  trial  oourt, 
would  necessarily  have  the  effect  to  set  aside 
the  trial  had  In  the  case,  as  1b  claimed  by  ap- 
pellant But  the  effect  of  the  correction  of  the 
mistake  in  the  omission  to  dispose  of  the 
Wooten  Grocery  Company  by  the  entry  of  a 
final  judgment,  as  provided  in  the  statute, 
prevents  such  result.  That  is  the  purpose 
and  effect  of  the  statute. 

It  is  insisted  that  there  was  no  proper  or 
snfiSclent  evidence  adduced  to  show  that  the 
trial  court  In  fact  originally  announced  its 
judgment  as  to  the  Wooten  Grocery  Company ; 
that  there  is  no  order  or  entry,  found  any- 
where in  any  book  or  record  required  by 
law  to  be  kept,  showing  a  final  disposition 
made  of  the  Wooten  Grocery  Company,  and 
hence  the  nunc  pro  tunc  entry  of  judgment 
was  not  authorized.  The  Wooten  Grocery 
Company  was  a  party  defoidant  to  the  suit 
and  filed  an  answer.  In  support  of  one  of 
her  bUls  of  exception,  plaintiff  introduced 
in  evidence  (as  stated  in  the  bill  of  excep- 
tions) tlie  minutes  and  trial  docket  of  the 
court,  to  the  effect  and  showing  that  no  order 
or  judgment  was  entered  disposing  of  the 
Wooten  Grocery  Company,  and  such  fact  is 
Inferred  from  the  motion  to  enter  judgment 
nunc  pro  tunc  disposing  of  that  party. 

[2]  The  contention  of  appellant  Is  that  the 
court  records  themselves,  as  introduced,  must 
show  the  fact  that  judgment  was  In  fact  an- 
nounced or  rendered,  if  not  entered,  disposing 
of  the  Wooten  Grocery  Company,  to  justify 
the  entry  of  the  judgment  now  for  then.  We 
do  not  concur  in  the  contention  made.  In 
the  first  place,  the  statute  quoted  above 
places  no  such  limitation  upon  the  power  of 
the  court  to  correct  its  own  judgmmt.    The 


following  aathorltles,  we  tblnk,  dearly  bold 
that  the  court;  in  correcting  a  mistake  In  the 
record  of  its  Judgment,  and  acting  in  am- 
formity  to  the  provisicHi  of  the  statute,  may 
do  so  in  the  absence  <tf  any  written  memoran- 
dum or  evidence  found  in  the  court's  records: 
Ft  Worth  &  D.  0.  By.  Co.  ▼.  Roberts,  98  Tex. 
42,  81  8.  W.  25 ;  Partridge  v.  Wooten,  63  Tex. 
Civ.  App.  280,  137  S.  W.  412.  See,  also,  Cole- 
man V.  Zapp,  105  Tex.  491,  161  S.  W.  1040. 
In  the  Partridge  t.  Wooten  Case,  Chief  Jus- 
tice Conner,  of  the  Ft.  Worth  Coort^  uses  the 
following  language: 

"While  some  authorities,  Including  some  of 
the  earlier  decisions  of  our  own  courts,  seem  to 
support  appellant's  contention,  we  think  it  now 
setUed  in  this  state  that  in  the  correction  of  a 
judgment,  as  authorized  by  the  Revised  Statutes 
of  1896,  art  1356  [now  2016],  tiie  court  may 
act  upon  its  own  recollection  of  a  Judgment,  or 
upon  such  legal  evidence,  oral  or  otherwise,  as 
to  the  oourt  may  seem  proper." 

In  the  absence  of  an  affirmative  showing 
to  the  contrary,  we  must  presume  that  the 
court  acted  upon  sufficient  evidence  to  sus- 
tain the  entry  of  the  nunc  pro  tunc  Judg- 
ment. 

The  record  before  us  presents  no  teverslble 
error,  and  the  case  Is  affirmed. 

HARPBB,  a  J.  (ooncurrincd.  This  Is 
Is  an  appeal  from  the  judgment,  or  nunc  pro 
tunc  order  correcting  a  judgment  thereto- 
fore entered,  in  the  above-styled  cause. 
From  the  transcript,  the  following  history  of 
the  case  is  taken: 

The  suit  Y^Ls  ^^  ^y  ^  D*  Smith,  as  next 
friend  of  Sarah  J.  Moore,  to  set  aside  two 
deeds  to  lands,  made  by  the  latter  to  R.  D. 
and  Margaret  K.  Moore,  upon  the  ground 
that  Sarah.  J.  Moore  was  non  compos  mentis. 
After  the  latter's  deatb  the  salt  was 
prosecuted  by  T.  B.  Smith  as  administratrix. 
The  grantees,  R.  D.  and  Margaret  Moore,  exe- 
cuted notes  and  a  deed  of  trust  upon  the 
lands  to  secure  their  payment,  and  the  Woot- 
en  Grocery  Company,  having  acquired  these 
notes,  were  made  party  defendant 

Upon  the  trial.  In  1914,  Judgment  was  en- 
tered refusing  cancellation  of  the  deeds,  but 
making  no  referoice  to,  or  affirmative  dis- 
position of,  the  Wooten  Grocery  Company. 
July  29,  1916,  appellants  filed  a  motion  to 
set  the  cause  down  for  trial  upon  the  grounds, 
that  no  final  judgment  had  been  entered,  be- 
cause all  parties  defendant  were  not  dis- 
posed of.  Whereupon  app^ees  filed  their 
motion  to  enter  judgment  nunc  v^o  tunc  dis- 
posing of  all  IsBuee  and  parties.  Whereupon, 
February  9,  1918,  the  court  entered  its  Judg- 
ment containing  order  overruling  the  motion 
to  set  the  case  for  trial,  and  entered  Its 
judgment  nunc  pro  tunc  correcting  the  orig- 
inal judgment  to  the  effect  that  appellants 
take  nothing  ajjainst  the  Wootm  Groceir 


Digitized  by 


Google 


(212  S.W.) 


Vtll 


CcMnpany.    From  which  It  comes  to  us  br 
appeal. 

There  Is  no  statement  of  facts  In  the 
record,  nor  flndlng  of  facts  by  the  trial  court. 
The  first  two  assignments  complain  that  It 
was  error  for  the  court  to  OTerrule  the  mo- 
tion to  set  the  case  down  for  trial  on  Its 
merits  because: 

"There  had  been  no  trial  upon  the  merits,  no 
final  judgment,  no  verdict  of  a  jury,  nor  order 
or  judgment  of  the  court  entered  upon  the  n^- 
utes  of  the  court  on  trial  docket  affecting  or 
disposing  of  the  Wooten  Grocei7  Company." 

The  other  assignments  Charge  error  in 
the  entry  of  the  nunc  pro  tunc  order  appealed 
from  upon  the  ground:  (1)  That  it  was 
shown  by  the  records  of  said  court  and  the 
evidence  adduced  her^n  that  no  judgment 
was  rendered  by  the  court  or  entered  upon 
the  minutes  afTectlng  or  finally  disposing  of 
the  'Wooten  Grocery  Company,  etc.  The 
other  reasons  are  substantially  the  same 
as  those  given  under  the  other  assignments. 

It  is  apparent  that  such  assignments  can- 
not be  considered  without  a  statement  of 
facts  or  finding  of  facts;  for,  in  the  first 
place,  for  all  this  record  discloses,  the  orig- 
inal judgment  was  final,  because  the  Wooten 
Grocery  Comi)any  was  disposed  of  by 'neces- 
sary implication.  Trammel  v.  Rosen,  100 
Tfex.  132,  167  8.  W.  1161.  And  a  bill  of 
exceptions  does  not  supply  the  office  of  a 
statement  of  facts,  however  full  its  recital  of 
facts  may  b«.    Holmes  t.  Coalson,  178  S.  W. 

ess. 

I  therefore  concur  in  the  affirmance,  but 
upon  the  ground  that  the  record  is  insuffi- 
cient to  enalde  us  to  consider  the  errors  as- 
signed. 

On  Blearing. 

WAI/THAUj,  J.  On  motion  for  rehearing 
our  attention  is  called  to  an  error  in  our 
opinion  in  stating  what  the  record  shows  oc- 
curred in  the  trial  court  after  the  verdict  of 
the  jury  was  returned.    We  said: 

"The  court  rendered  -judgment  that  •  •  • 
defendant  take  nothing  on  her  cross-bill  against 
said  Wooten  Grocery  Company." 

The  original  judgment  sought  to  be  cor- 
rected and  amended  does  not  so  state^  as, 


had  It  done  so,  there  would  be  no  need  to 
correct  the  judgment  disposing  of  the  Woot- 
ea  Grocery  Company.  Our  opinicm  was  hot 
based  on  the  judgment  containing  the  recita- 
tion of  that  fact  We  have  again  reviewed 
the  authorities  to  which  we  are  referred  by 
plaintiff  in  error,  and  are  still  of  the  opinion 
that  they  do  not  sustain  the  contention  there 
made.  The  nunc  pro  tunc  judgment  here  was 
evidently  entered  under  article  2015,  Vern- 
on's Sayles'  St,  quoted  In  the  opinion,  and 
not  under  article  2016,  construed  in  the 
cases  used  by  plaintiff  in  error  in  her  brief. 
The  articles  are  different  In  their  provisions 
and  purposes,  as  will  be  seen  by  a  reference 
to  them. 

With  the  exception  of  the  correction  above^ 
the  motliHi  is  overruled. 


NBWBLL  r.  FIDELITY  &  CASUALTY  CO. 
OF    NEW    YORK.      (No.    19806.) 

(Supreme  Onrt  of  Missouri,  in  Banc.     July 
9,  1919.) 

Appeal  from  St  Louis  Circuit  Court ;  Thom- 
tm  L.  Anderson,  Judge. 

Action  by  James  P.  Newell,  administrator  of 
the  estate  of  £3d.  T.  Bergmann,  against  the 
Fidelity  &  Casualty  Company  of  New  York. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Jones,  Hocker,  Sullivan '  &  Angert,  of  St 
Louis,    for  appellant 

Fauntleroy,  Cullen  &  Hay,  of  St  Louis,  for 
respondent 

PER  CURIAM.  This  case  is  a  companion 
case  to  that  of  Maggie  Scales,  Respondent,  v. 
National  Life  &  Accident  Insurance  Company, 
AppeUant  No.  19S88,  reported  in  212  S.  W. 
8,  which  was  reversed  and  remanded,  with  di- 
rections, by  the  court  in  banc,  for  the  reasons 
given  in  its  opinion  in  the  case  of  Brunswick 
V.  Standard  Accident  Insurance  Company,  No. 
19764,  213  S.  W.  45.  This  case  is  therefore 
reversed  and  remanded,  with  directions  to  pro- 
ceed in  accordance  with  the  principles  stated 
in  the  case  of  Scales  v.  National  Life  Insurance 
Company,  supra,  and  Brunswick  v.  Standard 
Accident  Insurance  Company,  supra,  as  ap- 
plicable to  the  particular  policy  in  suit  in 
this  case. 
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ABANDONMENT. 

See  Adverse  Possession,  ^=3109;  Criminal 
Law,  4=394S ;  Mandamus.  €=>151 ;  Master 
and  Servant,  4:s»S06;  Mines  and  Minerals, 
«s>77;   Partition,  «=9l2;   Bailioada,  «=>57. 

ABATEMENT  AND  REVIVAL 

See  Pleading,  «=>U0. 

VI.  WAIVER  OF  OROmiDS  Or  ABATE- 

ISENT  AND  TIME  AND  MANNER 

OF  PI.EADINO  IN  OENERAIk 

«=»8I  (Tex.Civ.App.)  While  defendant  does  not 
waive  his  piea  of  privilege  to  be  sned  in  the 
county  of  his  residence  by  pleading  generally  to 
the  merits,  subject  to  the  plea,  his  privilege  is 
waived  by  filing  a  cross-action  demanding  affirm- 
ative relief.— McClintic  v.  Brown,  212  S.  W. 
540. 

^=385  (Mo.App.)  Since  the  Code  contemplates 
a  single  answer  containing  all  defenses,  coupling 
of  a  plea  to  the  jurisdiction,  which  must  be 
raised  by  answer,  with  a  plea  to  the  merits,  does 
not  waive  tbe  matter  of  jurisdiction.— Roberta 
T.  American  Nat.  Assvr.  Co.,  212  S.  W.  390. 

ABDUCTION. 

See  Criminal  Law.  «s>36&,  673,  678,  040, 1038; 
Indictment  and  Information,  «=»110,  119. 

n.   PROSECtmON  AND  PUNISHMENT. 

9=39  (Ky.)  The  mle  permitting  proof  of  com- 
plaint directly  made  Sy  the  Tictim  of  a  rape 
witboat  detailing  <lie  ooenrrence  does  not  au- 
thorize proof  to  be  made  tha^  a  victim  of  an  un- 
lawful detention  has  made  complaint  of  it — 
Gravitt  v.  Commonwealth,  212  S.  W.  43a 
^3 1 5  (Ky.)  In  a  prosecution  for  unlawfully 
detaining  a  woman,  where  the  evidence  of  the 
prosecutrix,  if  true,  clearly  demonstrated  the 
guilt  of  the  accused,  a  peremptory  instruction 
for  defendant  was  properly  overruled;  the  credi- 
bility of  prosecutrix  being  for  the  jury. — Gravitt 
V.  Commonwealth,  -212  S.  W.  430. 
9=»I6  (Ky.)  In  a  prosecution  for  unlawfully 
detainini^  a  woman,  instruction  requiring  the 
jury  to  believe  that  accused's  acts  in  detaining 
the  woman  were  done  feloniou^y  and  defining 
the  term  "feloniously"  was  not  error,  where  the 
meaning  given  the  word  "feloniously"  described 
substantially  the  intent  which  must  have  actu- 
ated accused  to  make  him  guilty.— Gravitt  v. 
Commonwealth,  212  S.  W.  430. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Estoppel 
4=s>76;    Insurance,  4=>550.  * 

ACCOUNT. 


ACKNOWLEDGMENT. 

TL  TAKING  AND  CERTIFICATE. 

9=320(1)  (Tex.Com.App.)  Acknowledgment  of 
deed  in  trust  executed  by  surviving  wife  to  se- 
cure note  to  third  party  who  had  taken  over 
purchase-money  notes  from  vendor,  taken  by 
agent  of  surviving  wife  and  vendor,  who  had 
no  interest  in  the  instrument  or  its  considera- 
tion, but  only  in  the  transaction  by  way  of 
commission  from  the  vendor  for  negotiating 
the  notes,  was  not  void.— W.  C.  Belcher  Land 
Mortgage  Co.  v.  Taylor,  212  8.  W.  647. 
9=s»20(2)  (Tex.Civ.App.)  A  grantee  directly  in- 
terested in  the  deed  was  not  competent  to  take 
the  acknowledgment  of  either  of  the  grantors, 
husband  and  vrife;  and  acknowledgments  taken 
by  him  were  invalid,  and  gave  no  force  whatev- 
er to  the  instmment.— Vauter  v.  Greenwood, 
212  S.  W.  269. 

ACTION. 

See  Abatement  and  Revival;   Army  and 'Navy, 
9=»34. 

H.  NATURE  AND  FORM. 

9=325(2)  (Tex.Civ.App.)  A  petition  in  an  ac- 
tion against  a  corporation  by  a  purchaser  of 
stock  on  the  ground  of  fraud  neld  one  for 
damages  for  fraud  and  deceit,  and  not  one  for 
rescission  of  a  contract.— Texas  Co-op.  Inv.  Co. 
V.  Clark,  212  S.  W.  245. 
9=327(2)  (Tex.Civ.App.)  A  servant  injured  by 
negligence  of  master  may  elect  to  sue  either 
on  contract  or  for  tort.— State  v.  Elliott,  212 
S.  W.  695. 

m.  JOINDER,  SPIiITTINO,  CONSOUC- 
DATION,  AND  SEVERANCE. 

9=350(3)  (Tex.Civ.App.)  Tbe  several  owners  of 
Ronnrate  parrels  of  land  composing  a  large 
tract  cannot  maintain  a  joint  suit  for  the  en- 
tire large  tract,  but  each  must  sue  for  his 
respective  part.— Allen  v.  Vineyard,  212  S.W. 
286. 

TV.  COMMENCEMENT,  PROBEOUTION, 
AND    TERMINATION. 

9=362  (Ky.)  An  action  to  qaiet  title  by  one 
claiming  title  by  adverse  posBession,  Instituted 
befote  the  expirajnon  of  the  statutory  period, 
is  nTemtLtare,  and  must  be  dismissed,  if  the 
le>«rftl  tttte  holder  traverBea  the  petition,  no 
,^^44.p»  ^ow  \oTia  the  ansviet  may  be  delayed.— 
ffltCO  ^-  3«icVbV  -2X1  a.  Vf .  5S7. 
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ADMIRALTY. 
ADOPTION. 


n.  operahoh  and  effect. 


See  Evidence,  ®=»291 ;  Habeas  Corpus,  €=85, 
99;  Husband  and  Wife,  ®=»230;  Trial, 
*=»255;    Wills,  ®=»506,  552. 

«=»7  (Mo.)  Statutory  adoption  is  the  act  exclu- 
sively of  the  adopting  parent,  and  does  not  re- 
quire the  consent  of  the  child  or  its  parents  or 
guardian.  Per  Blair,  Woodson,  and  Williama, 
JJ.— Ranch  v.  Metz,  212  S.  W.  357. 
«=»8  (Mo.)  Adoption  may  be  created  by  the 
acts  and  undertakings  of  the  parties  fnlly  exe- 
cuted on  behalf  of  the  child,  the  act  of  adoption 
being  liberally  construed  in  favor  of  the  adopted 
child.  Per  Blair,  Woodson,  and  Williams,  JJ.— 
Rauch  v.  Metz,  212  S.  W.  357. 
<8=>I7  (Mo.)  A  child  of  tender  years,  without 
ability  to  contract  or  to  understand  the  con- 
tracts of  others,  who  is  placed  in  the  hands  of 
strangers,  should  receive  the  same  consideration 
in  respect  to  the  establishment  of  her  adoption 
that  is  extended  to  those  able  to  control  their 
own  contractual  relations.  Per  Blair,  Woodson, 
and  Williams,  JJ.— Rauch  ▼.  Metz,  212  S.  W. 
367. 

In  an  action  by  executors  for  the  construc- 
tion of  a  will  under  which  appellant  claimed 
as  the  adopted  daughter  of  a  sister  and  legatee 
of  testator,  so  as  to  make  her  either  the  heir  or 
the  descendant  of  such  sister  within  the  will 
and  the  statute  (Rev.  St.  1909,  §  546),  evidence 
held  to  show  an  adoption  by  acts  and  under- 
takings of  the  parties  fuUy  executed  in  behalf 
of  the  child.  Per  Blair,  Woodson,  and  Wil- 
liams, JJ. — Id.  . 
«=>2I  (Mo.)  Under  the  statute  of  adoption  the 
child  inherits  only  from  his  adopting  parent, 
and  does  not  become  the  heir  or  the  collateral 
kindred  of  such  parent.  Per  Blair  and  Wood- 
son, JJ.— Rauch  V.  Metz,  212  S.  W.  367. 

ADULTERY. 

See  Homicide,  ^=»181. 

ADVERSE  POSSESSION. 

See  Action,  «=»62 ;  Appeal  and  Error,  «=>856 ; 
Boundaries,  <g=»37 ;  Curtesy,  €=»12;  Ease- 
ments, <S=s>7,  36;  Ejectment,  €=>15;  High- 
ways, <S=>77;  Life  Estates,  <S=>8;  limita- 
tion of  Actions,  «=»39,  118;  Remainders, 
<g=»17;  Stipulations,  «=s>18;  Tenancy  in 
Common,  €=»15. 

I.  HATUKB  AKD  REQUISITES. 

(B>  AotOKl  FoaaeaBlon. 

^s»23  (Ky.)  Occasional  cutting  of  timber  on 
land  did  not  show  sufficient  possession  to  give 
title  by  adverse  possession. — Standifer  t. 
Combs,  212  S.  W.  921. 

(F)   Hoatlle   Cliaraeter   of  Foaaeaaloa. 

«=360(4)  (Ky.)  If  possession  in  its  origin  is 
amicable,  it  will  not  become  adverse,  so  as  to 
set  the  statute  of  limitations  in  motion,  unless 
the  property  is  in  fact  held  adversely,  and  in 
such  manner  as  to  apprise  a  person  of  ordinary 
prudence  that  the  holding  is  adverse.- May  v. 
Chesapeake  &  O.  Ry.  Co.,  212  S.  W.  131. 

(G)   Payment  of  Taxea. 

<S=»94  (Tex.Civ.App.)  The  five-year  statute  of 
limitations  docs  not  require,  in  order  to  acquire 
title  by  adverse  possession,  that  taxes  be  paid 
before  they  become  delinquent,  but  only  that 
such  taxes  be  paid  concurrently  with  the  posses- 
sion held  by  the  occupant,  and  before  adverse 
suit  to  recover  the  land.— Houston  Oil  Co.  of 
Texas  V.  Jordan,  212  8.  W.  5-14. 


(A)  Bxtot  of  Foaacaalom. 

^:»rOO<l)  (Ky.)  A  deed  void  ab  initio  conveys 
no  title  whatever  on  the  grantee,  and,  in  a  smt 
where  one  relies  upon  it,  may  be  used  only  to 
show  extent  of  ^possession,  if  adverse  possession 
is  relied  upon.— Miller  v.  Powers,  212  S.  W. 
453. 

(B)  Title  or  Rlcht  Ac«vlred. 
<S=>I09  (Tex.Civ.App.)  After  the  acquisition 
of  title  by  adverse  possession,  the  fact  that 
the  adverse  owner  moves  from  the  premises 
docs  not  constitute  an  abandonment  in  law,  nor 
work  a  forfeiture  of  the  title  acquired  a« 
against  the  former  owner. — Stark  v.  Leonard, 
212  S.  W.  677. 

m.  VliEADTHa,     EVIDEKOE,     TBIAI., 
Ain>  BEVIEW. 

«=»l  14(2)  (Tex.Civ.App.)  In  a  suit  for  land 
where  plaintiffs  set  up  adverse  title,  evidence 
held  sufficient  to  identify  the  parcel  to  which 
they  set  up  an  adverse  claim. — Stark  v.  Leon- 
ard. 212  S.  W.  677. 

€=»  1 1 5(1)  (Ky.)  In  action  involving  title  to 
land,  where  there  was  some  slight  evidence  in 
support  of  defendants'  claim  of  adverse  posses- 
sion, but  there  was  other  evidence  contradictory 
of  it,  question  was  for  jury.— Prewitt  v.  Wil- 
born,  212  S.  W.  442. 

AFFIDAVITS. 

See  Corporations,  «=s>232>  244;  Counties, 
iS=>169;  Courts,  «=>202;  Criminal  Law, 
<S=>211,  1112 ;  Extradition  iS=>32 ;  Garnish- 
ment, «=s>87  ;  Justices  of  the  Peace,  ®=»174 ; 
Statutes,  <8=»267;  Taxation.  «=>624;  Time, 
€=»10;   Venue,  <&=»70. 

AGE. 

See  Damages,  «=»98. 

AGENCY. 

See  Principal  and  Agent    , 

AGRICULTURE. 

See  Customs  and  Usages,  «=»10;  Landlord  and 

Tenant,  <8=>18. 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  <S=>378. 
«=39  (Tex.Civ.App.)  Where  a  contract,  attach- 
ed to  a  note  as  part  thereof,  provides  that  the 
note  is  not  to  become  a  binding  obligation  un- 
til the  contract  is  performed,  the  detachment 
of  the  contrjlct  from  the  note  before  perform- 
ance is  a  material  alteration. — Commercial  Se- 
curity Co.  v.  Hull,  212  S.  W.  980. 
€=»I2  (Mo.App.)  Lessee,  .by  signing  blank 
lease,  impliedly  authoriaed  the  lessor  to  fill  the 
blank  so  as  to  make  lease  perfect  according  to 
its  nature  and  intended  use. — Gentry  v.  Ktx- 
gerald,  212  S.  W.  39. 

ANIMALS. 

See  Appeal  and  Error,  «=»1068;  Attachment, 
<S?=375;  Carriers,  «=»203-228;  Ohattef 
Mortcaees,  iS=>34,  197;  Constitutional  Law, 
<g=»237;  Criminal  I^w,  €=»400,  429.  430; 
Eminent  Domain,  ©=52 ;  Evidence,  ®^»3:!0; 
Landlord  and  Tenant,  ®=»226;  Larceny, 
®=>27  32,  40;  Licenses,  «=»7;  Railroads, 
<@=3275;  Statutes,  ®=»93,  121;  Taxation, 
<S=5»42 ;   Trial,  «=>251. 

13=94  (Tenn.)  Priv.  Laws  1017,  c  MS,  S  1.  *" 

daring  a  public  nuisance  the  running  at  large 

of   dogs   not    registered,   in    counties    havinE    a 

'  population  between  29,946  and  29,975,  accord- 
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lug  to  the  1910  federal  census,  is  constitution- 
al.—Ponder  T.  State,  212  8.  W.  417. 

Under  Priv.  Laws  1917,  c.  648,  requiring  reg- 
istration of  dogs,  it  is  no  defense  to  an  indict- 
ment for  keeping  and  permitting  a  dog  to  run  at 
large  in  September  without  first  having  been 
registered,  which  is  a  misdemeanor  under  sec- 
tion 6,  that  the  tax  is  not  delinquent  under 
section  12  until  October  Ist,  since  the  latter 
section  requires  registration  by  July  1st.— Id. 
«=329  (Tex.CrApp.)  The  tick  eradication 
statute  held  not  unreasonable  as  ^gainst  cer- 
tain grounds  urged.— Emberline  t.  State,  212 
S.  W.  952. 

«=>30  (Tex.Cr.App.)  Cattle  need  not  be  actu- 
ally infested  with  ticks  in  order  to  make  them 
subject  to  the  tick  eradication  statute  and  to 
the  requirement  of  the  live  stock  sanitary 
commission  that  they  be  dipped;  the  require- 
ments applying  to  all  cattle  within  the  speci- 
fied quarantine  zone. — Emberline  t.  State,  212 
S.  W.  952. 

«s»34  (Tex.Cr.App.)  That  free  dipping  vats 
have  not  been  provided  by  the  county  does  not 
excuse  an  owner  of  cattle  from  refusing  to 
obey  the  tick  eradication  statute. — ^Emberline 
V.  State,  212  S.  W.  952. 

$=336  (Tex.Cr.App.)  In  prosecutions  for  vio- 
lating the  tick  eradication  statute,  it  Is  suffi- 
cient to  substantially  charge  that  the  election 
was  legal  and  held  m  a  certain  county  to  de- 
termine whether  said  county  should  prosecute 
the  work  of  tick  eradication,  at  which  election 
the  majority  of  legal  votes  were  cast  in  favor 
thereof,  and  thereafter  said  law  was  put  in  ef- 
fect as  prescribed  by  statute,  and  thereafter  on 
named  date  in  said  county  and  state  a  named 
person  was  the  owner  and  caretaker  of  cer- 
tain animals  specified,  and  refused  to  dip  such 
animals  after  being  directed  to  do  so  by  the 
live  stock  sanitary  commission  at  the  time  and 
manner  set  out. — Emberline  v.  State,  212  S. 
W.  952. 

APPEAL  AND  ERROR. 

See  Constitutional  Law,  $=92S1;  Costa, 
(S=»202;  Courts,  iS=>2()2,  231;  Criminal 
Law,  «=»1024-118»;  Judgment,  «=s>91,  576; 
Justices  of  the  Peace,  ^=»174,  191 ;  Pleading, 
«=s>8 ;  Time,  <S=10. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific 
topics. 

I.  NATUBBi  AND  FORM  OF  BEBIEDT. 

<E=»2  (Tex.Civ.App.)  Acts  36th  Leg.  c.  177 
(Vernon's  Ann.  Crv.  St.  Supp.  1918,  art.  1974), 
amending  Kev.  St.  art.  1974,  nullifies  the 
amendment  of  1913,  which  required  the  com- 
plaining party  to  take  a  bill  of  exceptions  to 
the  action  of  the  trial  court  in  refusing  a  re- 
quested instruction  so  that  in  a  case  tried  in 
February,  1918.  it  was  the  court's  duty  to  in- 
dorse the  word  "Refused"  on  requested  in- 
structions, or  the  words  "Modified  as  follows," 
if  modified  and  given;  such  indorsements  con- 
stituting a  bill  of  exceptions,  so  that  appellant 
need  save  no  formal  bill  of  exceptions. — Rowe 
v.  Guderian,  212  S.  W.  960. 

n.   NATURE    AND    OBOUNDS    OF    AP. 
FELLATE    JURISDICTION. 

^=>I7  (Mo.)  The  Supreme  Court  cannot  pass 
on  the  merits  of  any  case  falling  within  its  ap- 
pellate jurisdiction  except  through  the  medium 
of  an  appeal  or  writ  of  error  taken  or  sued  out 
as  prescribed  by  statute.— Trapp  v.  ShuU,  21U 
S.  W.  883. 

®=>23  (Mo.)  As  jurisdiction  can  neither  ba 
waived  nor  conferred  by  consent,  it  is  tli,^ 
duty  of  the  appellate  court  to  determine  an^ 
sponte  the  question  of  its  own  jurisdietion  n^ 
whatever  step  or  stage  of  the  iiroceeding  >^ 
obtrudes  itself. — City  of  St.  Louis  ex  rel.  ny^^K 
to  Use  of  Hydraulic  Press  Brick  Co.  v.  Eue^^»^ 
ing  Const.  Co.,  212  S.  W.  887. 


m.   D,EOISIONS  REVIEW ABI.B. 

(A)    Ooarta    and    Other    Trlbnnala    Snbjeet 

to  Review, 

i@=332  (Tex.Com.App.)  Where  a  cause  was  ap- 
pealed from  a  county  court,  the  judgment  of 
the  Court  of  Civil  Appeals  is  conclusive  upon 
questions  of  law  or  fact,  except  in  probate 
matters  and  cases  involving  the  revenue  laws 
of  the  state,  of  the  validity  of  a  statute  (Rev. 
St.  art.  1591)  and  questions  presented,  which 
are  not  within  those  exceptions,  are  not  sub- 
ject to  review  by  the  Supreme  Court.— Free- 
man v.  W.  B.  Walker  &  Sons,  212  8.  W.  637. 


(C)  Amonat  or  Talne  ia  CoatroveraT' 

■8=351  (Tei.Civ.App.)  In  suit  by  a  railroad's 
employe  for  a  month's  wages  of  $84.74,  where- 
in the  railroad  cited  in  an  assignee  of  plaintiff's 
wages,  who  filed  cross- bill  seeking  to  recover, 
not  only  the  month's  wages  sued  for  by  plain- 
tiff, but  the  balance  of  $142.90  claimed  by  him 
under  plaintifTs  assignment,  $142.90  was  the 
amount  in  controversy,  and  the  Court  of  Civil 
Appeals  has  jurisdiction  of  the  appeal. — ^Mc- 
Kneely  v.  Armstrong,  212  S.  W.  175. 
€=958  (Tcx.Civ.App!)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1589,  subd.  3,  giving  CJourt 
of  Civil  Appeals  appellate  jurisdiction  in  cer- 
tain cases  where  amount  exceeds  $100,  exclu- 
sive of  interest  and  costs,  applies  to  a  real  es- 
tate commission  claim  of  $100  and  interest, 
since  interest  is  recoverable  as  damages,  and 
not  strictly  as  interest.- Walker  v.  Alexander, 
212  S.  W.  713. 

€=365  (Tex.Clv.App.)  Where  in  justice  court 
defendant  itemized  the  two  amounts  sued  for 
as  $90  and  an  unpaid  balance  of  $15.60  for  ex- 
tra work,  but  stated  the  total  amount  due  as 
$98.64,  and  defendant  in  his  cross-action  asked 
for  judgment  for  $180  and  costs,  the  amount  In 

Sontroversy  brings  the  case  within  the  juris-- 
iction  of  the  Court  of  Civil  Appeals.— Mackay 
Telegraph-Cable  Co.  v.  Proctor,  212  S.  W.  547. 
The  question  of  jurisdiction  of  Court  of  Civil 
Appeals  in  case  originating  in  justice  court  is 
fixed  by  the  amount  involved  in  the  justice 
court.- Id. 

<D)  Ftaallty  of  Determlaatloa. 

«=>69(3)  (Mo.)  Under  Rev.  St.  1909,  i  2038, 
an  order  sustaining  an  exception  to  and  setting 
aside  the  report  of  commissioners  appoiutea 
in  a  partition  case  is  not  appealable,  for  it 
does  not  determine  the  rights  of  the  parties, 
and  in  view  of  sections  2586,  2587,  the  court 
has  unhampered  power  to  appoint  new  com- 
missioners; the  rights  of  the  parties  being  left 
wholly  unaffected.- Trapp  v.  Shull,  212  S.  W. 
883. 

V.   PRESENTATION    AND    RESERVA. 

TION  IN  I.OWER  COURT  OF 

GROUNDS  OF  REVIEW. 

(A)  Issoea  eB<  (tacatloaa  la  Liower  Ooart. 

(e=»l69  (Ky.)  The  Court  of  Appeals,  being  a 
court  of  review  and  not  of  original  jurisdic- 
tion, will  not  pass  on  questions  not  raised  or 
adjudicated  below.— Fish  v.  Fish,  212  S.  W. 
58G. 

€=>I7I(1}  (Mo.App.)  A  theory  not  embodied  In 
the  pleaaings  or  advanced  at  trial  cannot  be 
Cftimidered  by  the  Court  ol  Appeals.— Foege  v. 
\Vr.cstcndieW,  212  S.  W.  411.         ,     .       ,     , 

^'^      nroPWts,  t.\iTOVlg\v  a  ttttvidvilent  agent,  who 
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€=t73(2)  (Tex.Civ.App.)  In  treapnts  to  try 
title  to  public  free  school  lands  by  the  purchas- 
er on  forfeiture  thereof  against  the  original 
applicant  to  purchase  and  his  lessee,  defend- 
ant appellants  held  unable,  for  the  first  time 
in  the  Court  of  Civil  Appeals,  to  question  the 
sufficiency  of  the  procedure  of  the  land  commis- 
sioner in  making  forfeiture.— Nations  t.  Miller, 
212  S.  W.  742. 

<S=s>l73(9)  (Tex.Civ.App.)  A  waiver  of  a  right 
not  pleaded  cannot  be  urged  for  the  first  time 
on  appeal.— Western  Union  Telegraph  Co.  v. 
Janko,  212  S.  W.  243. 

(B)   Objectloaa  and  Uottoas,  aad  Koltav 
Tliereon. 

0=3 1 87(4)  (Mo.App.)  Court's  action  in  admit- 
ting party  to  suit  upon  its  own  application  is 
not  available  as  error  on  appeal  where  no  ob- 
jection or  exception  thereto  was  saved. — We- 
genka  v.  City  of  St.  Joseph,  212  S.  W.  71. 
«=>I93(&)  (Mo.App.)  The  point  that  the  peti- 
tion fails  to  state  a  cause  of  action,  since  it 
seeks  to  recover  for  the  conversion  of  money 
not  described  or  identified  as  a  specific  chat- 
tel, can  be  raised  for  the  first  time  on  appeal. 
—Anderson  Electric  Car  Co.  y.  Savings  Trust 
Co.,  212  S.  W.  60. 

4=»I93(9}  (Mo.App.)  Sufficiency  of  petition  to 
state  cause  of  action  can  be  attacked  in  appel- 
late court  for  the  first  time  only  where  it 
is  whol^  insufficient  to  state  any  cause  ot 
action  whatever. — Wegenka  y.  City  of  St.  Jos- 
eph, 212  S.  W.  71. 

^=>204(1)  (Ky.)  Error  in  admitting  evidence 
is  not  reviewable,  where  no  objection  thereto 
was  taken.— Larue  v.  Barbee,  212  S.  W.  142. 
^=»204(7)  (Mo-App.)  Objections  to  hypotheti- 
cal question  propounded  to  an  expert,  which 
were  not  made  in  the  court  below,  cannot  be 
considered  in  the  appellate  court. — Buzan  v. 
Kansas  City  Rys.  Co.,  212  S.  W.  905.  « 

«=>2r3  (Tex.Civ.App.)  The  error  of  the  trial 
court  in  failing  to  submit  the  issue  of  proxi- 
mate cause  is  one  of  omission  and  to  be  avail- 
able as  reversible  error  appellant  must  have 
presented  a  special  charge  curing  the  omission. 
—Texas  &  Pacific  Coal  Co.  v.  Erviia,  212  S. 
W.  2M. 

«=»230  (Tex.Civ.App.)  An  objection  to  a  ju- 
ror on  the  ground  of  disqualification  cannot 
be  heard  when  made  for  the  first  time  after 
verdict.— St.  Louis.  B.  &  M.  Ry.  Co.  v.  Brough- 
ton,    212   S.   W.   664. 

«=3230  (Tex.Civ.App.)  Under  Acts  33d  Leg. 
c.  59.  in  trespass  to  try  title  to  recover  for- 
mer free  school  lands  from  the  original  pur- 
chaser and  hjs  leasee,  if  definitions  in  the 
charge  of  "actual  settler"  and  "continuous  res- 
idence" were  erroneous,  the  error  was  waived 
by  defendants'  failure  to  object  at  proper  time. 
—Nations  V.  Miller,  212  S.  W.  742. 
0s>23l(3)  (Mo.App.)  Where  the  only  objection 
to  testimony  was  that  the  question  was  lead- 
ing and  suggestive,  complaint  cannot  be  made 
that  the  evidence  was  admitted;  the  court  hav- 
ing sustained  the  objection  made. — ^Argeropou- 
los  V.  Kansas  City  I{ys.  Co.,  212  S.  W.  369. 
«=323l(3)  (Mo.App.)  Statements,  "I  object  to 
that,"  "1  move  that  be  stricken  out,"  are  no 
objections  at  all,  and  are  insufficient  to  pre- 
serve for  review  the  propriety  of  the  admission 
of  evidence.— Oreen  v.  Strother,  212  S.  W.  399. 
^0=923 1  (5)  (Mo.App.)  A  general  objection  as 
incompetent,  irrelevant,  and  immaterial  to  ev- 
idence which  was  njost  relevant  and  material 
is  insufficient  to  pre.ient  for  review  on  appeal 
the  objection  that  the  evidence  was  hearsay. — 
Green  v.  Strother,  212  S.  W.  399. 
4==>23l(9)  iTci.Civ.App.)  Complaint  cannot 
be  made  that  a  charge  submitted  the  issue  of 
neglipence.  generally,  and  did  not  specifically 
submit  the  acts  of  negligence  pleaded  for  the 
first  time  on  motion  for  new  trial,  where  it  was 
not  objected  to  on  that  particular  ground  on 
the  trial.— Texas  Electric  By.  Co.  T.  Cramp, 
212  S.  W.  827. 


<S»232(2)  (Tex.Civ.App.)  Where  witness  was 
asked  as  to  testimony  giv6n  in  another  case, 
objection  that  appellant  was  not  a  party  to 
that  suit  and  did  not  have  a  chance  to  cross- 
examine  witnesses  is  insufficient  to  preserve 
point  that  question  was  incompetent  because 
calling  for  hearsay  testimony. — Clark  ▼.  Scott, 
212  S.  W.  728. 

^9242(5)  (Mo.App.)  Testimony  should  not  be 
taken  subject  to  objection,  and  no  ruling  after- 
wards made  thereon ;  hut  the  rule  has  no  ap- 
plication to  testimony  by  deposition,  the  whole 
of  which  is  incorporated  in  the  abstract,  and  is 
before  the  Court  of  Appeals  reviewing  the  case, 
a  suit  in  equity.— Foege  v.  Woestendiek,  212  8. 
W.  411. 

(C)  Bzeepttoaa. 

€=3260(3)  (Mo.)  In  an  action  against  a  city  for 
injuries  sustained  by  stumbling  over  manhole 
cover,  error  cannot  be  predicated  on  the  court's 
action  in  regard  to  an  offer  by  plaintiff  to  ex- 
hibit his  person  to  the  jury  to  show  his  inju- 
ries, where  plaintiff  saved  no  exception  to  the 
court's  failure  to  rule  on  the  offer,  in  view  of 
Rev.  St.  1909,  §  2081,  proriding  that  no  excep- 
tion sliall  be  taken  to  any  proceedings,  except 
such  as  shall  have  been  expressly  decided  by 
the  coart.— Shanahan  v.  City  of  St.  Louis,  212 
S.  W.  8.51. 

<S=>263(1)  (Ky.)  Where  no  exceptions  were 
taken  to  any  of  the  instructions  given  by  the 
court  on  its  own  motion,  nor  did  defendant  offer 
any  instruction,  defendant  cannot  complain  of 
the  action  of  the  court  in  instructing  the  jury. 
—Cumberland  R.  Co.  v.  Girdner,  212  S.  W. 
105. 

<S=>273(10)  (Tex.Com.App.)  Where  but  one 
general  exception  is  taken  to  the  action  of  the 
court  in  refusing  to  give  several  distinct  charg- 
es or  issues,  it  is  not  entitled  to  consideration 
on  appeal  if  one  or  more  of  such  charges  or  is- 
sues should  not  have  been  given.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Churchill,  212  S.  W. 
166. 

iS=»274(7)  (Tex.Com.App.)  An  exception  by  de- 
fendant In  a  personal  injury  action  "to  the 
rulings  of  the  court  in  not  submitting  to  the 
jur^  defendant's  special  issues  Nos.  1  to  12" 
is  insufficient,  under  Acts  33d  Leg.  c.  69, 
amending  Rev.  St.  1911,  art.  2061  (Vernon's 
Saylcs'  Ann.  Civ.  St.  1914,  art.  2061) ,  providing 
that  the  ruling  of  the  court  as  to  instructions 
shall  be  regarded  as  approved  unless  excepted 
to  as  provided  in  the  act,  since  it  fails  to  show 
that  the  request  was  made  in  the  time  and 
manner  required  by  the  act.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  ChurchiU,  212  S.  W.  155. 

(D)  Motlaaa  (or  N««r  Trial.  , 

$=9282  (Tex.Civ.App.)  When  the  trial  is  be- 
fore the  court  without  a  jury,  the  appellant 
is  not  required  to  file  a  motion  for  new  trial 
presenting  alleged  errors  as  a  prerequisite  to 
urging  them  in  the  appellate  court,  where  the 
court  has  filed  his  findings  of  fact  and  conclu- 
sions of  law,  and  exceptions  have  been  taken. 
— McTlintic  v.  Brown.  212  S.  W.  540. 
0=»285  (Tex.Civ.App.)  If  exceptions  to  plead- 
ing were  special  exceptions  and  not  assigned 
as  error  in  compliance  with  Vernon's  Sayles' 
Ann.  CKv.  St.  1914,  art  1612,  requiring  motion 
for  new  trial  and  assignments  of  error,  the  ap- 
pellate court  would  not  be  required  to  consider 
them,  but  where  they  are  addressed  to  the 
merits  and  not  the  sufficiency  of  the  allega- 
tions they  are  general  demnrrers,  the  overrul- 
ing of  which  presents  fundamenttl  error. — Rich- 
ardson V.  Terry,  212  S.  W.  523. 
$=9302(1)  (Mo.)  Motion  for  hew  trial  held  not 
so  general  in  its  assignments  as  to  prevent  re- 
view of  errors  occurring  at  trial. — ^Kilpatrick 
V.  Robert,  212  S.  W.  884. 
$=»302(4)  (Mo.App.)  Objections  to  the  giving 
and  refusal  of  instructions  were  not  properly 
preserved  in  a  motion  for  new  trial  by  merely 
■tating  that  error  was  committed  "in  giving  to 
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the  jury  illegal  and  erroneous  inatructions  for 
and  on  behalf  of  plaintiffs,"  and  that  error  waa 
committed  "in  refusing  to  give  to  jury  legal 
and  proper  instructions  requested  by  defend- 
ant."—Grace  T.  Missouri,  K.  &  T.  By.  Co.,  212 
8.  W.  41. 

«=>302(4)  (Mo.App.)  Reference  to  plaintiff's 
instructions,  "The  court  erred  in  giTing  the  in- 
atructions requested,"  is  motion  tor  new  trial, 
is  not  a  sufficient  assi^msnt  of  error  upon 
which  to  base  any  point  in  the  court  on  appeal 
with  reference  to  instructions. — Ennis-Hanly- 
Blackburn  Coffee  Co.  v.  Olin,  212  S.  W.  661. 

Vn.  REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(A)  Time  of  Taktnc  ProceedlnK'. 

«s>34S(2)  (Tex.)  It  is  essential  to  the  juris- 
diction of  the  Supreme  Court  that  the  petition 
for  a  writ  of  error  be  filed  in  the  Ooort  of  Civil 
Appeals  within  30  days  from  the  overruling  of 
a  motion  for  a  rehearing. — Flattery  y.  MiUer, 
212  8.  W.  932. 

(C>  Par>ne>t  of  Fees  or  Coata,  aad  Boada 
or  Other  Secarltlea. 

«=»395  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  3632,  requiring  bonds 
in  appeals  from  county  to  district  court  to  be 
fixed  by  county '  court  and  made  payable  to 
county  judge,  a  bond  not  fixed  by  county  court 
and  made  payable  to  appellee  is  defective,  and 
appeal  should  be  dismissed,  unless  bond  is 
amended  under  article  2104. — Sparkman  v. 
Stout,  212  S.  W.  626. 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(A)  Mattera  to  be  Shown  hr  Record. 

«=950l(l)  (MoJLpp.)  Errors  in  the  argument 
of  counsel  cannot  be  reviewed,  where  the  rec- 
ord does  not  disclose  an  exception  or  a  ruling 
thereon.— Argeropoulos  v.  Kansas  City  Bys.  Co., 
212  S.  W.  369. 

«=5 1 1  (1)  (Mo.App.)  Where  the  record,  under 
a  beading  "Bill  of  Exceptions,"  shows  that  a 
"bill  of  exceptions  was  duly  signed,  approved, 
and  filed  herein,  the  same  beings  at  the  May 
term  of  said  court  and  in  due  time,  which, 
omitting  the  caption,  is  in  words  and  figures 
as  follows:  'Plaintiff,  to  sustain  the  issues 
upon  his  part,  offered  and  introduced  evidence 
as  follows,  to  wit' " — there  is  a  sufficient 
sbowing  that  a  bill  of  exceptions  was  filed  in 
the  case.— Woods  v.  Kansas  City  Light  &  Pow- 
er Co.,  212  S.  W.  809. 

(B)  Scope  and  Contenta  of  Record. 

®=>5I6  (Ky.)  Misconduct  of  counsel  in  argu- 
ment to  jury  cannot  be  considered  on  app«tl, 
unless  shown  by  bill  of  exceptions,  since  the 
only  way  in  which  matters  occurring  on  a  trial 
in  the  circuit  court  may  be  brought  up  for  re- 
view is  by  bill  of  exceptions.— Hurst  v.  South- 
ern By.  Co.  in  Kentucky,  212  S.  W.  461. 
€=»5 1 8(5)  (Ky.)  In  action  at  law,  the  pleadings 
stating  the  issues  and  showing  the  records  of  a 
prior  action,  such  records  could  have  been  used 
aa  evidence  only,  and  by  such  use  alone  could 
have  become  part  of  the  record  in  the  action. 
— Prewitt  v.   Wilborn,  212   S.   W.  442. 

Under  Civ.  Code  Prac.  $  128,  subsecs.  1-8,  in 
an  action  at  law,  writings  filed  as  exhibits,  and 
which  a  party  intends  to  rely  upon  as  evidence 
do  not  become  part  of  record,  unless  it  shows 
they  were  used,  or  offered  to  be  used,  on  trial 
or  unless  they  were  filed  with  and  relied  on  al 
foundation  of  cause  of  action.— Id.  ^ 

(O)   Neceaalty  of  Bill  of  JBxceptloaa,  Caa^ 
or  Statement   of  Facta.  ^^ 

"^9544(1)  (Tex.Ciy.App.)  Refusal    of   con«^ 


(D)  Conteata,   Maklnc  and  Settlemeat    ol 
Caae  or  Statement  of  Facta. 

«=»569(1)  (Tex.Oiv.App.)  Paper  purporting 
to  be  a  statement  of  facts  and  stating  in  its 
beginning  and  conclusion  that  it  is  a  statement 
of  facts  proved  on  the  trial  and  indorsed,  ap- 
proved as  statement  of  facts  in  the  case,  and 
signed  by  the  trial  judge  and  appellee's  coun- 
sel, will  be  treated  as  a  statement  uf  facts  in  the 
case,  though  not  signed  by  appellant's  counsel. 
— Blgham  v.   Stamps,  212  S.  W.  776. 

(B)   Abatraets   of  Record. 

€=3590  (Mo.App.)  A  supplemental  abstract, 
filed  after  the  original  opinion  and  at  the  time 
of  filing  of  motion  for  rehearing,  may  be  con- 
sidered upon  the  rehearing. — Reed  v.  John  Gill 
&  Sons  Co.,  212  S.  W.  43. 


(F) 


Maklnc  Form,  and  Reaalattea  of 
Traaaorlpt  or  Retara. 


©=9604  (Tex.Com.App.)  An  agreement  between 
attorneys  of  plaintiff  and  defendant  that  a  bill 
of  exceptions  was  presented  and  filed  at  the 
trial  and  could  be  considered  by  the  Court  of 
Civil  Appeals  as  part  of  the  transcript  cannot 
be  considered  by  the  Supreme  Court  for  any 
purpose  when  not  filed  in  the  trial  court,  au- 
thenticated by  the  trial  judge,  nor  Incorporated 
in  the  transcript.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  ChurchUl,  212  S.  W.  165. 


(I) 


Defecta,   Objeetloas,    Ameadmeati 
Correction. 


aad 


<g=»635(3)  (Mo.)  Where  plaintiff  appealed, 
complaining  only  of  error  in  instructions,  and 
the  bill  of  exceptions  did  not  set  out  the  evi- 
dence, and  respondents  objected  to  its  suffi- 
ciency, and  the  appellant  did  not  bring  up  the 
testimony  of  the  witnesses,  respondent's  mo- 
tion to  dismiss  must  be  allowed,  in  view  of 
Court  Rule  6  (186  S.  W.  vii).— Odell  v.  Metro- 
politan St.  By.  Co..  212  S.  W.  849. 

(K)   Qneatlona  Preaeated  for   Review. 

©=3690  (6)  (Tex.Civ.App.)  In  an  action  on 
notes  given  for  the  price  of  a  piano,  testimony 
of  the  buyer  as  to  tne  market  value  of  the  in- 
strument will  not  be  held  inadmissible  on  the 
ground  the  buyer  was  not  an  experts  but  that 
his  testimony  was  mere  hearsay;  the  bill  of 
exceptions  failing  to  rebut  the  presumption 
that  the  buyer  qualified  himself  to  testify  as  an 
expert.— Lee  v.  Bule.  212  S.  W.  230. 
<8=»707(2)  (Tex.Civ.App.)  In  an  action  to 
foreclose  vendor's  lien  against  the  vendee  and 
purchasers  of  part  of  land,  where  there  was  a 
judgment  against  the  vendee  for  the  amount 
due  on  notes  sued  upon  and  against  the  other 
defendants  foreclosing  the  lien,  but  providing 
in  event  the  land  should  sell  for  more  than 
sufficient  to  satisfy  plaintiff's  judgment,  for 
payment  of  the  excess  to  the  "defendants,"  it 
cannot  be  said  on  appeal  that  the  direction  to 
pay  the  excess  to  the  "defendants"  was  not 
proper,  where  there  was  no  pleading  between 
the  defendants,  and  the  only  allegation  as  to 
the  ownership  of  the  land  was  an  allegation  in 
plaintiff's  petition  that  part  of  the  tracts  had 
been  sold  by  the  vendee  to  the  other  defendant, 
and  where  there  is  no  statement  of  facts  with 
the  record.- Clark  v.  Taylor,  212  S.  W.  231. 

XI.   ASSIGNMENT   OF  ERRORS. 

«e--o7l9(.11  ^Tex.CW.AOT-'l  Tt%  Court  of  Civil 
^>^  .\g  canriot  Uke  cogmiance  ot  au  t-rror  not 
*V\)l"-  vAv  assigned,  unVeaa  U  be  an  error  of  law 
ViTi'V  ,it  on  t\\e  ince  ot  tV.  tccoti.  ot  a  fvuiia- 
&'f  cttor  -^!Sons  N.m\«,'n--  S,  Y>-.  742. 
<1V'   (ill  Vi\    (Tc-,  fv     \T>\iMl       rawnAumv 


^ 


ance  because  of  absence  of  witness  is  notT^  \  V'aK^  -  «  W^"*'  Kx^ 
viewable,  in  the  absence  of  a  biU  of  exceptif.*"^N  \  f^^^vA'^  o<-*°  r>x?„^%'^^'«  %i 
-Parker  v.  Harrell.  212  S.  W.  542.       '""^t^V    \  V^  <^^e.  ^^  l^^^^^^ 
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ed  to  the  merita  and  not  the  sufficiency  of  the 
allegations  they  are  general  demurrers,  the 
overruling  of  which  presents  fundamental  er- 
ror.—Kichardaon  V.  Terry,  212  S.  W.  523. 
<8=»7I9(8)  (Ter.Civ.App.)  In  the  absence  of  an 
assignment  challenging  the  accuracy  of  the 
trial  court's  findings,  the  reviewing  court  will 
not  question  their  accuracy. — Temple  Hill  De- 
velopment Oo.  V.  Lindholm,  212  S.  W.  984. 
4=»7I9(9)  (Tex.Civ.App.)  In  an  action  for  de- 
lay in  transmitting  to  plaintiff  a  message  an- 
nouncing the  death  of  his  brother,  error  in 
that  the  verdict  for  $1,120  was  excessive  held 
not  fundamental  so  as  to  be  reviewable  by  the 
Court  of  CivU  Appeals  under  rule  29  (142  S. 
W.  xiil),  without  an  assignment  of  error. — 
Western  Union  Telegraph  Co.  v.  Campbell, 
212  S.  W.  720. 

€=»722(1)  (Tex.Civ.App.)  In  cases  tried  be- 
fore the  court  without  a  jury,  the  objection  is 
no  longer  available  that  assignments  cannot  be 
considered  because  they  are  not  the  same  as 
contained  in  the  motion  for  new  trial  and  were 
not  filed  at  the  same  time. — Wyss  v.  Bookman, 
212  S   W  297 

«=»722(1)  (Tex.Civ.App.)  An  assignment, 
complaining  of  a  charge  in  "that  it  makes  the 
defendant  liable  for  the  injury  alleged  to  have 
been  sustained  by  the  plaintiff  without  refer- 
ence to  any  negligence  on  the  part  of  plaintiff 
that  could  attribute  (contribute)  to  what  was 
the  true  and  proximate  result  (cause)  of  plain- 
tiff's injuries,"  the  words  in  parentheses,  not 
being  in  the  ground  of  error  contained  in  the 
motion  for  new  trial,  will  be  considered;  the 
changes  not  being  material. — Texas  Electric  Ry. 
Co.  V.  Crump,  212  S.  W.  827. 
$=3736  (Tex.Civ.App.)  On  appeal  from  judg- 
ment for  plaintiffs,  assignment  of  error  7ie7<I 
multifarious,  in  that  it  complains  of  four  ex- 
press errors  alleged  below.— City  of  Ft.  Worth 
V.  Weisler.  212  S.  W.  280. 
«=>739  (Tex.Civ.App.)  A  single  assignment  of 
error  complaining  of  refusal  of  trial  court  to 
submit  10  special  issues  requested,  the  charg- 
es not  being  germane  to  each  other  but  pre- 
senting several  propositions  of  law  and  fact, 
will  not  be  considered,  in  view  of  Court  of  Civil 
Appeals  Rule  26  (142  S.  W.  lU).— Burkett  v. 
Chestnutt,  212  S.  W.  271. 
<S=742(1)  (Tex.Civ.App.)  AsBignments  follow- 
ed by  neither  proposition  nor  statement,  or  in 
which  no  sufficient  reference  is  made  to  record 
where  the  proceedings  out  of  which  the  alleged 
error  arose,  are  to  be  found,  are  insufficient- 
Water,  Light  &  Ice  Co.,  of  Weatherford,  v, 
Barnett.  212  S.  W.  2.36. 

$=»742(5)  (Tex.Civ.App.)  An  assignment  of  er- 
ror, in  a  suit  by  a  shipper  against  carriers  for 
a  shipment  of  cabbage  damaged,  to  a  certain 
paragraph  of  a  charge,  which  docs  not  show 
what  such  paragraph  contained  and  is  not  fol- 
lowed by  any  statement  as  to  what  such  para- 
graph containe<],  cannot  be  considered  on  ap- 
peal.—Rio  Grande  &  E.  V.  Ry.  Co.  v.  J.  H.  Rus- 
sell &  Son,  212  S.  W.  530. 
«=»743(1)  (Tex.Civ.App.)  Assignments  follow- 
ed b.v  neither  proposition  nor  statement,  or  in 
which  no  sufficient  reference  is  made  to  record 
where  the  proceedings  out  of  which  the  alleged 
error  arose  are  to  be  found,  are  insufficient. — 
Water,  Light  &  Ice  Co.,  of  Weatherford,  v. 
Barnett,  212  S.  W.  236. 

«=»754(2)  (Tex.Civ.App.)  One  who  asked  a 
special  instruction  on  contributory  negligence, 
which  would  cure  the  omission  of  such  issue 
from  a  paragraph  of  the  charge,  but  did  not 
assign  error  for  the  failure  to  give  it,  error  of 
the  court  in  omitting  such  issue  from  the 
charge,  was  waived.— Texas  Electric  Ry.  Co. 
T.  Crump,  212  S.  W.  827. 

xn.  BRIEFS. 

«=)758(3)  (Mo.App.)  Appellant's  brief,  raising 
only  one  point,  that  court  erred  in  giving  in- 
struction  containing   statement  fnlly   covering 


facts  of  the  caae,  and  immediately  thereafter  a 
statement,  under  heading  entitled  "Brief,"  giv- 
ing instruction  complained  of  in  full  and  dis- 
cussing it,  with  citation  of  authorities  relied 
on,  heU  to  comply  with  rules  of  court  requiring 
separate  statement  of  errors  and  points  relied 
on.— Ward  v.  Stutzman,  212  S.  W.  65. 
<@=»759  (Tex.Civ.App.)  In  order  to  entitle  a 
party  to  the  benefit  of  a  ground  of  error  con- 
tained in  a  motion  for  new  trial,  it  must  be 
correctly  copied  as  an  assignment  in  the  brief; 
that  is.  the  assignment  must  be  at  least  sub- 
stantially the  same  as  the  grounds  shown  in 
the  record.— Texas  Electric  Ry."  Co.  v.  Crump, 
212  S.  W.  827. 

<S=>76I  (Mo.App.)  Appellant's  brief,  raising 
only  one  point,  that  court  erred  in  giving  in- 
struction containing  statement  fully  covering 
facta  of  the  case,  and  immediately  thereafter  a 
statement,  under  heading  entitled  "Brief,"  giv- 
ing instruction  complained  of  in  full  and  dis- 
cussing it,  with  citation  of  authorities  relied 
on,  held  to  comply  with  rules  of  court  requiring 
separate  statement  of  errors  and  points  relied 
on.— Ward  v.  Stutzman,  212  S.  W.  66. 
«=>773(4)  (Tex.Civ.App.)  Where  one  who  filed 
assignments  of  error  m  the  trial  court  has  not 
briefed  the  case  in  the  appellate  court,  the 
judgment  will  be  affirmed,  unless  fundamental 
error  is  apparent  on  the  face  of  the  record. — 
Houston  (Jil  Co.  of  Texaa  v.  Jordan,  212  S. 
W.  544. 

■KOI.  DISICISSAI..  WITHDRAW  AX.,  OB 
ABANDONXCENT. 

^:»78l(2)  (Tex.Com.App.)  The  relief  prayed 
for  by  plaintiff  in  an  injunction  suit  against  the 
sale  of  property  by  the  sheriff  cannot  be  grant- 
ed, where  the  sale  has  taken  jplace  subsequently 
to  the  rendition  of  judgment  in  the  trial  court, 
so  that  the  appeal  therefrom  involves  onl^  moot 
questions,  except  in  so  far  as  the  determination 
of  costs  is  concerned.— Brown  v.  Fleming,  212 
S.  W.  483. 

The  Supreme  Court  will  not  decide  moot  ques- 
tions in  an  injunction  suit  merely  to  ascertain 
who  1b  liable  for  costs.— Id. 

XVI.   REVIEW. 
(A)   Scope  and  Bxtent  In  General. 

«=3843(4)  (Tex.Civ.App.)  Since  defendants' 
plea  of  privilege  cannot  be  sustained.  It  is  un- 
necessary to  consider  whether  it  was  waiyed. 
— Sykes  v.  Fischl,  212  S.  W.  217. 
«=846(5)  (Tex.Civ.App.)  No  findings  of  fact 
or  conclusions  of  law  having  been  filed  by  the 
court  below,  the  judgment  must  be  sustained, 
if  there  is  sufBcient  evidence  to  support  it 
upon  any  theory  of  the  case.- Pennington  v. 
Fleming,  212  S.  W.  303. 

4=9846(6)  (Tex.Civ.App.)  Inconsistencies  in  the 
evidence,  in  the  absence  of  findings  of  fact,  must 
be  resolved  on  appeal  so  as  to  support  the  judg- 
ment.—Crisp  V.  Christian  Moerlein  Brewinr 
Co.,  212  S.  W.  531. 

<S=854(2)  (Ky.)  Judgment  of  trial  court,  based 
by  it  on  an  erroneous  reason,  will  not  be  re- 
versed, if  justifiable  for  any  other  reason. — 
Prewitt  V.  Wilbom.  212  S.  W.  442. 
<8=»8S6(1)  (Ky.)  That  trial  court  erred  in 
sustaining  plaintiff's  right  to  property  in  ques- 
tion by  adverse  possession  is  not  prejudicial 
error,  where  appellants  could  not  have  sus- 
tained a  cause  of  action  for  the  property  at 
the  time  they  first  asserted  their  claim,  and 
judgment  will  be  affirmed. — Holton  v.  Jackson. 
212  S.  W.  587. 

®=>8S6(1)  (Tex.Civ.App.)  If  a  decree  refusing 
to  grant  an  injunction  was  permissible  under 
the  verified  pleadings  of  the  parties,  and  did 
not  constitute  a  clear  abuse  of  discretion,  its 
validity  is  not  affected,  nor  will  it  be  reversed 
on  appeal,  merely  because  the  trial  coart  based 
his  decision  upon  an  erroneous  ground. — ^Hona- 
ton  Electric  Co.  y.  City  of  Houston,  212  8.  W. 
198. 
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(C)   Parties  Untitled  to  Allege  Brror. 

«=»880(3)  (Tex.Ch'.App.)  Where  there  was 
full  proof  as  to  appealing  defendacts  they  can- 
not raise  any  question  as  to  whether  or  not  the 
judgment  against  other  parties  defendant  not 
appenling  rested  on  any  evidence. — Wyss  v. 
Bookman.  212  S.  W.  297. 

®=>882(12)  (Mo.App.)  A  defendant  cannot  com- 
plain that  an  instruction  given  for  plaintiff  in- 
cluded a  certain  element,  where  he  included 
such  element  in  his  own  instructions.— Argcrop- 
oulos  V.  Kansas  City  Rys.  Co.,  212  S.  W.  3G9. 

(D)   AmeitdmentB,   Additional    Proota,  and 
Trial  of  Canae  Anew. 

<S=>889(3)  (Ark.)  Pleadings  will  not  be  treated 
aR  aaieaded  on  api)eal  so  as  to  allege  a  fact 
which  appears  in  the  testimony,  not  as  a  direct 
affirmation,  but  only  as  an  inference  from  the 
testimony.— Smith  v.  Backeye  Cotton  Oil  Co., 
212  S.  W.  88. 

(B)   Preanmptiona. 

«=>90l  (Ky.)  Appellant,  if  he  would  lectiie 
reversal,  must  exhibit  in  the  Court  of  Appeals 
a  record  showing  affirmatively  that  the  decision 
appealed  from  is  erroneous,  after  indulging  pre- 
sumption, which  follows  a  showing  on  the  rec- 
ord presented,  that  a  portion  of  the  record  of 
the  case  has  been  omitted. — Prewitt  v.  Wilborn, 
212  S.  W.  442. 

€=>907(1)  (Ky.)  Where  transcript  as  made 
shows  tliat  a  portion  of  the  record  of  the  case 
is  omitted,  which  must  have  been  considered  by 
the  court  in  reaching  a  decision,  it  must  be 
presumed  that  omitted  portion  justified  the  de- 
cision.—Prewitt  V.  Wilborn,  212  S.  W.  442. 

Presumption  on  appeal  that  omitted  portion 
of  record  was  considered  by  trial  court,  and 
justified  his  decision,  does  not  arise  from  omis- 
sion of  parts  of  record  wliich  were  not  consid- 
ered by  trial  court,  could  not  have  influenced 
its  decision,  and  which,  if  present,  would  not 
have  been  necessary  to  be  considered  to  deter- 
mine correctness  of  decision. — Id. 

Even  if  absence  of  part  of  record  on  appeal 
appears  from  record  as  presented,  if  record  af- 
firmatively shows  that  decision  below  was  er- 
roneous, it  will  be  reversed. — Id. 

Where  record  fails  to  show  that  anything 
omitted  from  transcript,  or  bill  of  exceptions, 
was  considered  by  trial  court,  or  before  it  to 
be  considered.  Court  of  Appeals  will  not  pre- 
sume judgment  to  be  correct,  because  certain 
orders  in  the  case,  or  the  records  of  prior  snits 
pleaded,  but  not  introduced  in  evidence,  are 
omitted  from  the  transcript. — Id. 
<&=»907(2)  (Ky.)  In  the  absence  of  sufficient 
evidence  in  the  record  to  enable  appellate  court 
to  determine  whether  trial  court  acted  proper- 
ly, appellate  court  will  presume  that  the  judg- 
ment is  correct.— Wolfe  v.  Bailey,  212  S.  W. 
579. 

<g=907(3)  (Tex.Civ.App.)  Where  no  state- 
ment of  facts  accompanies  record,  trial  court's 
finding  that  services  were  performed  in  a  cer- 
tain county  is  conclusive  upon  appeal. — Walker 
V.  Alexander,  212  S.  W.  713. 
€=»9I7(1)  (Ky.)  On  review  of  judgment  sus- 
taining demurrer  to  petition  asking  equitable 
relief,  appellate  court  must  take  allegation  of 
petition  as  true. — Bickel  v.  Henry  Bickel  Co.. 
212  S.  W.  ($02. 

iS=>927(7)  (Mo.App.)  In   determining  whether 
trial  court  properly  refused  to  direct  a  verdict 
for  defendant,  plaintiff  is  entitled  to  every  rea 
sonable 


^»93l(l)  (Ark.)  Where  the  record  does  not 
affirmatively  show  that  the  findings  of  the  court 
are  contrary  to  evidence  or  negatived  in  it,  the 
appellate  court  must  assume  that  the  findings 
are  sustained  by  the  evidence. — Free  v.  Max- 
well. 212  8.  W.  825. 

<S=»93I(3)  (Tex.CivApp.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1985,  the  Court 
of  Civil  Appeals  will  presume  a  finding  of  the 
trial  judge  necessary  to  sustain  the  judgment. — 
Rupert  V.  Swindle.  212  a  W.  671. 
<8=>93l(4)  (Xex.Civ.App.)  In  trespass  to  try 
title,  where  there  was  evidence  to  authorize 
finding  that  appellee  grantee  did  not  promise 
to  pay  mortgage  on  land  conveyed,  it  will  be 
presumed,  in  order  to  support  judgment  ren- 
dered, that  court  so  found.— Clark  v.  Scott, 
212  S.  W.  728. 

«=»934(1)  (Tex.  Civ.  App.)  Every  reasonable 
presumption  should  be  indulged  in  favor  of  a 
judgment.— McClinUc  v.  Brown,  212  S.  W.  540. 

(F)  Dlaeretion  of  Lower  Conrt. 

€=»954(1)  (Tex.Civ.App.)  The  granting  or  re- 
fusing of  a  temporary  injunction  is  largely 
within  the  sound  discretion  of  the  trial  court, 
the  exercise  of  which  will  not  ordinarily  be  in- 
terfered with  upon  appeal,  unless  there  has 
been  a  clear  abuse  of  power. — Houston  Electric 
Co.  v.  City  of  Houston,  212  S.  W.  198. 
®=3966(1)  (Ark.)  The  granting  or  refusing  of  a 
continuance  is  within  tne  sound  legal  discretion 
of  the  trial  court,  and  will  not  be  reviewed  on 
appeal;  save  for  an  abuse  of  diocretion  to  the 
prejudice  to  the  party  appealing. — C.  H.  Robin- 
son Co.  V.  Hudgins  Produce  Co.,  212  S.  W.  306. 
«=»966(2)  (Tex.Civ.App.)  Where  defendant's 
motion  for  continuance  for  absent  witnesses 
was  excepted  to  on  ground  that  there  is  no 
pleading  on  which  to  predicate  the  testimony, 
that  testimony  was  not  material,  and  that  no 
diligence  was  shown,  and  court  overruled  mo- 
tion without  showing  basis  of  his  ruling  in  his 
order,  court's  ruling  is  available  as  error,  on 
appeal,  notwithstanding  inadmissibility  of  tes- 
timony under  general  denial,  since  it  will  be  as- 
sumed that  defendant  would  have  amended 
pleading  if  motion  had  been  overruled  on  such 
ground.— Ft.  Worth  ft  R.  -G.  Ry.  Co.  v.  Jones, 
212  S.  W.  562. 

» 

(G)  Qneationa  of  Faet,  Verdicta,  and  Find- 
inira. 

<S=3994(3)  (Tex.Civ.App.)  The  credibility  of 
witnesses  and  the  weight  to  be  given  to  their 
testimony  was  to  be  judged  by  the  court  who 
was  trying  the  case  without  a  jury. — Currie  v. 
C.lasscock  County,  212  S.  W.  533. 
<S=»I00I(1)  (Ky.)  The  verdict  of  a  jury  based 
on  evidenoe  is  conclusive  on  the  facts. — ^Ter- 
hune  v.  LouisvUle  &  N.  B.  Co.,  212  S.  W.  »15. 
€=>I002  (Ark.)  Where  there  was  a  conflict  in 
the  testimony  as  to  an  issue,  the  appellate 
court  must  treat  the  issue  as  settled  by  the 
jury's  verdict.— Edwards  v.  Harris,  212  S.  W. 
89. 

<g=9l002  (Ky.)  Where  the  evidence  is  conflict- 
ing and  the  jury's  verdict  not  flagrantly  against 
the  weight  of  the  evidence,  a  reversal  on  such 
ground  cannot  be  ordered. — HuS  v.  Woosley, 
212  8.  W.  597. 

^=31003  (Tex.CivApp.)  Ver^ct  to  authorise 
trial  01  Appellate  Court  to  set  it  aside  must 
-       ,,„nin8t  the  preponderance  o£  the  evidence 


f      '''^"(icgree    sbowtaig    tVvat   mamtest  injustice 
to    ".pen  done,  aX  \ea.»t  '\t  must  be  affitmative- 
5  inference   arising  from   his   own 'testU  \  Ivft^     ,,,,i>«.— TSations  v.  "MSieic,  212  8.  Yf.  742. 
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reversed  or  set  aside  for  errors  of  law. — Cam- 
berland  R.  Co.  v.  Girdner,  212  8.  W.  105. 
«=>I009(3)  (Ky.)  The  appellate  court  will  not 
disturb  the  finding  of  a  chancellor  upon  ques- 
tion of  fact,  where  the  evidence  is  conflicting 
and  on'  a  consideration  of  the  whole  case  the 
mind  is  left  in  snch  doubt  that  it  cannot  be  said 
with  reasonable  certainty  that  the  chancellor 
erred.— Alexander  v.  Lewis,  212  8.  W.  440. 
«s»l009(3)  (Ky.)  The  finding  of  the  chancel- 
lor upon  conflicting  evidence  will  not  be  dis- 
turbed, where  upon  consideration  of  the  whole 
case  the  mind  is  left  in  doubt  as  to  correctness 
of  the  judgment,  and  the  court  is  not  con- 
vinced that  the  chancellor  has  erred  to  the 
prejudice  of  appellant's  substantial  rights. — 
Tatt  V.  Smith,  212  S.  W.  920. 
€=>I0I0(1)  (Ark.)  On  appeal  in  a  proceeding 
under  Acts  1917,  p.  1243,  S  8,  to  reduce  an  as- 
sessment and  valuation  of  land.  Supreme  Court 
cannot  reverse  unless  the  undisputed  facts  in 
the  case  establish  that  the  findings  and  judg- 
ment of  the  circuit  court  are  erroneous. — Doni- 
phan Lumber  Co.  v.  Cleburne  County,  212  S. 
W.  308. 

«=>tOIO(l)  (Tex.Civ.App.)  In  an  action  tried 
to  the  court,  a  finding  of  fact  supported  by 
evidence  will  not  be  disturbed  on  appeal. — Wil- 
liams V.  Davenport,  212  S.  W.  675. 
^=>  10 1 2(1)  (Ark.)  Decree  must  be  affirmed 
where  court's  finding  is  not  clearly  against  the 
preponderance  of  the  evidence. — Evans  v. 
Wells,  212  S.  W.  328. 

(H)  Harmleaa  Brror. 

®=»(032(1)  (Ky.)  Before  a  judgment  should  be 
reversed,  an  error  prejudicial  to  the  rights  of 
appellant  should  afiirmatively  appear  from  the 
record.— Prewitt  v.  WUborn,  212  S.  W.  442. 
€s»l033(7)  O^o.App.)  In  an  action  for  breach 
of  covenant,  there  was  no  error  against  the  de- 
fendant in  finding  the  value  of  the  10  acres  lost 
to  be  the  average  value  of  all  the  land,  since 
there  was  evidence  that  the  10  acres  was  bot- 
tom land  and  worth  more  per  acre  than  the  re- 
mainder.—Donner  T.  Whitecotton,  212  8.  W. 
378. 

<S=s»l039(9)  (Tex.Civ.App.)  Error  of  the  court 
in  calling  upon  plaintiff  to  elect  as  to  whether 
he  would  prosecute  his  suit  as  one  for  rescis- 
sion of  contract  or  as  one  for  the  recovery  of 
damages  for  fraud  and  deceit  was  harmless, 
where  it  appeared  the  action  was  barred  by 
limitations.- Texas  Co-op.  Inv.  Co.  v.  Clark, 
212  S.  W.  245. 

«=»I040(1)  (Tex.Com.App.)  The  considera- 
tion of  special  exceptions  to  petition  after 
court  had  sustained  general  demurrer  thereto 
was  harmless,  where  the  special  exceptions 
were  bat  expository  of  the  genern!  demurrer. — 
City  of  Dallas  v.  Shows,  212  S.  W.-  633. 
^s» 1 040 (11)  (Tex.Civ.App.)  Any  error  in  ov- 
erruling demurrers  to  petition  in  trespass  to 
try  title  is  harmless,  where  evidence  and  find- 
ings supplied  any  deficiency. — Clark  ▼.  Scott, 
212  S.  W.  728. 

€='1047(1)  (Mo.App.)  In  an  action  for  person- 
al injuries,  a  layman's  testimony  as  to  physical 
appearance  of  plaintiff  and  conversations  with 
him,  admitted  only  on  question  of  his  ability  to 
come  into  court  to  testify,  if  error,  was  not 
prejudicial,  where  defendant  did  not  object  to 
introduction  of  testimony  of  plaintiff  given  at 
former  trial.— Slinkard  v.  Lamb  Const.  Co., 
212  S.  W.  61. 

^=»t048(5)  (Mo.)  In  action  for  death  from 
injuries  in  falling  downstnira,  where  the  wit- 
ness called  by  plaintiff  to  prove  that  a  ratl- 
ing was  subsequently  placed  by  defendant  on 
the  side  of  the  steps  where  the  injury  occur- 
red answered  "I  do  not  know"  to  the  question, 
it  was  rendered  harmless. — Kuenzel  v.  City  of 
St.  Louis.  212  S.  W.  876. 
iS=3l050(l)  (Mo.App.)  Where  a  matter  was 
testified  to  without  objection  in  chief,  the  ad- 
miHsion  of  the  same  testimony  on  rebuttal  over 
objection  viU  not  be  held  prejudicial  error.— 


Brown  ▼.  Missouri,  K.  A;  T.  By.  Co.,  212  S. 
W.  26.  -*  . 

<S=I050(1)  ^o.Ajp.)  Where,  In  action  for 
commission  tor  procuring  a  tenant  for  defend- 
ant, defendant's  counsel  was  permitted  by  the 
plaintiffs'  counsel  to  ask  a  question  calling  for 
a  conclusion  on  the  sole  issue  in  the  case  on 
terms  suggested  by  plaintiffs  that  he  would  do 
likewise,  held,  case  would  not  be  reversed  be- 
cause plaintiffs  in  rebuttal  were  permitted  to 
ask  a  question  calling  for  the  conclusion  of  an- 
other witness  on  the  same  subject. — ^Davis  v. 
Geiger,  212  S.  W.  384. 

<S=>I050(1)  (Tex.CiT.App.)  The  Improper  admia- 
mission  of  testimony  on  an  essential  point  of 
fact  does  not  furnish  ground  for  reversal,  where 
another  witness  properly  testified  to  the  same 
fact.— Sugarland  Ry.  Co.  v.  Dew  Bros.,  212  S. 
W.  190. 

«=>! 050(1)  rTex.CiT.App.)  The  improper  ad- 
mission of  alleged  expert  testimony  as  to  value 
was  harmless  error,  where  two  other  witnesses 
testified  to  the  same  fact  of  value,  one  without 
objection.— Lee  v.  Bnie,  212  S.  W.  230. 
«s»l050(l)  (Tex.Civ.App.)  In  action  involving 
reasonableness  of  order  requiring  construction 
of  depot  building  and  sidings  at  certain  place, 
admission  of  evidence  of  population  and  growth 
of  nearby  town  was  not  reversible  error,  where 
other  testimony  had  been  introduced  without 
objection  comparing  the  two  places. — Railroad 
Commission  of  Texas  v.  Pecos  &  N.  T.  Ry.  Co., 
212  S.  W.  535. 

«=»I050(1)  (Tex.Civ.App.)  Admission  of  testi- 
mony as  to  telephone  conversation,  by  witness 
to  whom  conversation  had  been  related  by  one 
of  the  parties  thereto,  was  not  prejudicial  to 
plaintiff,  where  only  fact  testified  to  by  snch 
witness,  not  testified  to  by  the  party  who  had 
related  conversation  to  him,  was  a  fact  alleged 
by  petition,  and  as  to  that  fact  party  stated  he 
could  not  remember. — Ft.  Worth  &  B.  G.  Ry. 
Co.  V.  Jones,  212  S.  W.  552. 
<S='I050(1)  (Tex.Civ.App.)  In  trespass  to  try 
title,  any  error  in  admitting  judgment  in  a  for- 
mer case  for  purposes  of  establishing  plaintiff's 
title  held  no  ground  for  reversal.— <)kirk  v. 
Scott,  212  S.  W.  728. 

Error  in  admitting  recitals  in  deeds  as  evi- 
dence against  strangers  is  not  reversible  er- 
ror, where  similar  evidence  was  introduced 
without  objection. — ^Id.  > 

iS=9l050(l)  (Tex.Civ.App.)  In  an  action  for 
damages  to  an  automobile  in  a  collision,  admis- 
sion of  testimony  regardijag  a  declaration  of 
defendant's  driver,  not  a  part  of  the  res  gestse: 
"He  allowed  the  ambulance  had  the  right  of 
way  over  everybody,  and  they  ought  to  keep 
out  of  his  way.  It  didn't  matter  if  he  did  kill 
him" — was  prejudicial,  although  part  of  the 
declaration  was  but  the  expression  of  the  opin- 
ion of  the  driver;  there  being  a  sharp  con- 
flict in  the  evidence  as  to  who  caused  the 
accident.— Wall  &  Stabe  Co.  v.  Berger,  212 
S.  W.  975. 

<S=s>l05O(2)  (Tex.Civ.App.)  In  an  action  for 
loss  of  barges  tried  on  the  third  amended  peti- 
tion, admisAon  in  evidence  of  defendant's  aban- 
doned original  and  first  amended  answers,  if 
incompetent  and  Irrelevant  as  to  any  issue,  held 
harmless.— Preeport  Town-Site  Co.  ▼.  S.  H. 
Hudgins  &  Sons,  212  S.  W.  287. 
«=>I050(2)  (Tex.Civ.App.)  If  evidence  com- 
plained of  was  immaterial  and  could  not  affect 
proper  disposition  of  the  case,  its  admission 
would  at  most  constitute  harmless  error,  for 
which  court  on  appeal  cannot  reverse  judg- 
ment.—-St.  Louis.  B.  &  M.  Ry.  Co.  v.  JtirongB- 
ton,  212  S.  W.  664. 

<3=3>I052(2)  (Tex.Civ.App.)  Admission  of  pa- 
rol evidence  as  to  the  terms  of  a  written  eon- 
tract  is  not  prejudicial  error,  where  the  writing 
is  admitted  in  evidence,  and  its  terms  conform 
in  all  respects  to  the  parol  testimony  adduced. 
— Haynie  v.  Stovall,  212  8.  W.  792. 
«='I052(8)  (Tex.Civ.App.)  In  an  action  for  loss 
of  bargea,  improper  admission  of  opinion  tea- 


Digitized  by 


Google 


1001  INDEX-DIGEST  Appeal  i 

For  MUMS  In  OeeJMc.  *  AmJMg.  Ka7-Mo.8erie*  *  Indexes  •«•  «un«  topio  and  KXT-ITCMBBB 


■d  Error 


timony  as  to  what  was  reasonable  care  in  his 
own  management  of  tlie  bargo  of  another  party 
held  harmless,  where  without  Bucfa  testimony  the 
result  of  the  trial  would  have  been  the  same. — 
Freeport  Town-Site  Co.  v.  S.  H.  Hudgins  & 
Sons,  212  S.  W.  287. 

*=»I052(8)  (Tex.CivApp.)  Any  error  in  ad- 
mitting abstract  of  records  destroyed  by  fire  is 
harmless  where,  if  admitted,  there  was  not  suf- 
ficient evidence  to  authorize  a  recovery  by 
plaintiff  who  offered  them.— Ball  t.  McDuffie, 
212  S.  W.  844. 

«=3l053(5)  (Tex.CivApp.)  In  action  for  loss 
by  fire  of  cotton  shipped,  admission  in  evidence 
of  bills  of  lading  covering  consignments  not  em- 
bracing cotton  in  suit  held  harmlesa  to  railroad, 
in  view  of  fact  jury  merely  passed  on  value  of 
cotton  at  time  of  destruction,  and  were  not 
asked  to  determine  whether  or  not  it  had  been 
received  by  railroad  for  shipment. — Sugarland 
By.  Co.  v.  Dew  Bros.,  212  S.  W.  190. 
«=>I054(1)  (Tex.Civ.App.)  Where  the  case  is 
tried  to  the  court,  and  there  is  sufiBcient  evi- 
dence not  objected  to  to  sustain  his  findings 
upon  all  the  material  facts  to  support  the 
judgment,  the  case  will  not  be  reversed  be- 
cause of  objections  to  the  introduction  of  tes- 
timony.—Early-Foster  Co.  V.  El  Campo  Rice 
Milling  Co.,  212  S.  W.  964. 
^=3 1 056(4)  (Ky.)  In  an  action  for  wrongful  at- 
tachment of  live  stock,  where  all  the  losses  sus- 
tained were  due  to  natural  causes,  and  not  to 
the  attachment,  plaintiff  was  only  entitled  to 
nominal  damages,  and  he  cannot  complain  of  the 
exclusion  of  evidence  of  losses  not  recoverable. 
—Crawford  v.  Staples,  212  S.  W.  119. 
4=>I060(1)  (Mo.App.)  Statement  of  counsel,  in 
action  for  injuries  to  employ^,  that  plaintiff 
could  not  afford  to  call  defendant  employes  as 
witnesses  because  they  would  lose  their  jobs, 
held  not  prejudicial,  in  view  of  plaintiff's  coun- 
sel's admission  that  there  was  no  such  evidence. 
—Brown  v.  Missouri,  K.  &  T.  Ry.  Co.,  212  S. 
W.  26. 

«=3l060(l)  (Tex.Civ.App.)  Impertinent  re- 
marks of  counsel  will  not  be  held  reversible 
error,  although  it  prejudices  the  jury  and  in- 
creases the  verdict,  where  no  complaint  was 
made  as  to  the  size  of  the  verdict,  and  liability 
was  established  by  other  testimony.— Evans  v. 
McKay,  212  S.  W.  680. 

«=>I060(1)  (Tex.Civ.App.)  In  suit  by  married 
woman  to  set  aside  general  warranty  deed  ex- 
ecuted by  herself  and  husband  to  a  defendant, 
on  ground  that  it  was  a  mortgage,  and  had 
been  executed  under  duress  to  prevent  jailing 
of  husband  by  a  defendant  for  embezzlement, 
plaintiff's  inflammatory  argument,  discussing  in 
strong  language  matters  not  in  evidence  or 
based  on  matters  not  supported  by  evidence, 
was  reversible  error,  especially  where  evidence 
was  circumstantial,  and  jury  found  against  de- 
fendant.— Houston  Ice  &  Brewing  Co.  v.  Har- 
lan. 212  S.  W.  779. 

Improper  argument  alone  is  sufficient  to  re- 
verse the  case. — Id. 

<8=I060(1)  (Tex.Civ.App.)  In  an  action  for 
damages  for  breach  of  an  employment  con- 
tract, statement  of  plaintifTs  counsel,  "Remem- 
ber, if  you  want  the  plaintiff  to  recover,  answer 
the  first  question,  'No,' ''  held  improper,  since 
it  ought  not  to  be  assumed  that  an  impartial 
jury  wanted  to  return  a  verdict  for  either  par- 
ty, but  that  they  desired  to  return  such  verdict 
upon  special  issues  as  the  evidence  demanded, 
but  such  misconduct  did  not  constitute  reversi- 
ble error  where  the  jury  must  have  known  how 
such  first  question  must  be  answered  in  order 
that  plaintiff  might  recover. — Merchant's  Lifo 
Ins.  Co.  V.  Griswold,  212  S.  W.  807. 
©=»I060(2)  (Mo.App.)  In  an  action  against  ^ 
street  railroad  company  for  the  death  of  on^ 
struck  by  a  car,  where  objection  was  sustainn5 
to  a  question  to  the  conductor  of  the  car  thn*^ 
struck  deceased  as  to  whether  he  testified  h  v 
fore  the  coroner's  jury,  that  the  question  vv^^ 
ask«d  a  second  time  held  not  prejudicial,  wli„^ 


objection  was  duly  sustained  to  it. — Buzan  v. 
Kansas  City  Rys.  Co.,  212  S.  W.  905. 
<S=>I060(2)  (Tex.Civ.App.)  In  action  against 
defendant  light  company  for  injuries  sustained 
by  plaintiff,  who,  when  walking  along  side- 
walk, stepped  npon  a  meter  box  lid,  which  lid 
gave  way  and  caused  her  to  fall  into  the  open- 
ing, permitting  introduction  of  evidence  shonr- 
ing  that  defendant  was  insured  in  an  indemnity 
company  held  error  and  prejudicial  to  rights  of 
defendant— Water,  Light  &  Ice  Co.  of  Weath- 
erford  v.  Barnett,  212  S.  W.  236. 
4=>I06I(1)  (Mo.)  Where  a  demurrer  should 
have  been  sustained  to  plaintiiff's  evidence,  but 
the  court  submitted  the  same  to  the  jury,  which 
found  for  defendant,  error  in  the  instructions 
does  not  warrant  new  trial,  because  it  was 
harmless.— Giles  v.  Michigan  Cent.  R.  Co.,  212 
S.   W.  873. 

"©=»I062(1)  (Tex.CiT.App.)  In  an  action  for 
damages  based  on  wrongful  acts  of  defendant's 
alleged  agent,  submission  of  issue  which  depriv- 
ed defendant  of  the  right  to  have  the  jury  de- 
cide whether  such  other  person  was  the  au- 
thorized agent  of  defendant  was  harmless  and 
immaterial,  where  it  was  established  that  de- 
fendant ratified  and  adopted  snch  third  per- 
son's wrongfnl  act— Evans  v.  McKay,  212  S. 
W.  680. 

<&=3l062(l)  (Tex.  Civ.  App.)  Submission  of 
ground  of  negligence,  not  supported  by  suffi- 
cient evidence,  was  harmless,  where  the  jury 
found  against  snch  ground  of  negligence. — Tex- 
as &  Pacific  Coal  Co.  v.  Sherbley,  212  S.  W. 
758. 

<e=>l062(l)  (Tex.Civ.App.)  In  an  action  by  an 
agent  against  an  insurance  company  for  breach 
of  employment  contract,  compensation  of  which 
was  based  upon  new  and  renewal  assessment 
premiums,  the  court  was  technically  in  erroi  in 
referring,  in  question  submitted  to  jury,  to 
compensation  as  a  debt;  but,  where  the  verdict 
as  to  this  item  was  neither  more  nor  less  by 
reason  of  the  misnomer,  the  error  must  be 
deemed  harmless.^Mercbants'  Life  Ins.  Co.  v. 
Griswold,  212  S.  W.  807. 

<8=>I062(5)  (Tex.Civ.App.)  Where  the  court 
submitted  an  immaterial  special  issue,  contain- 
ing nothing  to  cause  the  jury  to  be  prejudiced 
against  the  appellant,  he  is  not  entitled  to  a 
reversal.— Rowe  t.  Guderian,  212  S.  W.  960. 
€=»I064(1)  (Mo.)  One  act  of  negligence,  suffi- 
cient to  anthorize  recovery,  being  alleged  in  the 
petition,  and  properly  submitted  by  the  in- 
struction, and  required  to  be  found  to  per- 
mit of  a  recovery,  any  error  of  the  instruc- 
tion in  submitting  another  act  of  negligence 
was  not  prejudicial  to  defendant. — Rigg  v.  Chi- 
cago, B.  &  Q.  R.  Co..  212  8.  W.  878. 
«=»I064(1)  (Tex.Civ.App.)  In  servant's  action 
against  a  master  for  personal  injuries,  a  charge 
giving  undue  prominence  to  the  amount  sued 
for  held  not  commendable,  although  not  reversi- 
ble error. — Texas  &  Pacific  Coal  Co.  v.  Ervin, 
212  S.  W.  234. 

€=»I067  (Mo.App.)  In  an  action  for  breach  of 
contract  to  deliver  ties,  while  a  requested  in- 
struction refused  was  more  accurate  and  more 
in  conformity  to  the  petition  and  proof  than 
that  given  by  the  court,  its  refusal  held  not  sub- 
stantial error. — Cavender  v.  B.  Johnson  &  Son, 
212  S.  W.  53. 

^=»  1 068(3)  (.Mo.App.')  In  replevin  by  the  hold- 
er nf  a  WW  ot  sale  oi  mares  against  the  pur- 
ph-  7.T  at  execution  saie  apainst  the  owner,  an 
i»:**  .tctioti  too  VoflA  iu  statvvvR  the  instrument 
'Hstr'J'^„  \vV\\  ot  ««.\c  'a""^^  liot  \n  effect  such,  and 
^^\\e^  %\tvtiR  ivo  TisVvt  to  teiuce  tV  property 
fejv    /.   P     .oo«ncv,v  _,«« -otcmw  lieNQTtVveieBa -where 
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was  harmless  error  for  the  court  in  its  instmc- 
tioDS  to  place  the  burden  of  proof  upon  the 
wrong  party.— First  Nat.  Banlt  v.  Todd,  212 
8.  W.  21». 

«=»t068(5)  (Tex.CiT.App.)  In  a  shipper's  ac- 
tion for  injuries  to  shipment  of  live  stock,  er- 
ror in  refusing  to  charge  that  defendant  was 
not  liable  for  damages  accruing  during  switch- 
ing operations  by  the  agent  of  a  connecting 
carrier  was  harmless,  where  it  appeared  that 
no  damages  were  assessed  against  defendant 
for  injuries  incurred  during  the  switching  op- 
eration.—Rio  Grande,  E.  P.  &  S.  F.  R.  Co.  t. 
Kraft  &  Madero,  212  S.  W.  981. 

(J)  Deolalona  o<  Intermediate  Court*. 

«s»l082(2)  (Tex.Com.App.)  Where  the  trial 
court  overruled  all  exceptions  to  the  petition, 
thus  holding  it  sufficient,  and  no  error  on  ap- 
peal to  the  Court  of  Civil  Appeals  was  as- 
Klgned  to  the  ruling;,  the  Supreme  Court,  on  er- 
ror to  review  the  judgments  of  the  trial  court 
and  Court  of  Civil  Appeals,  should  treat  the  pe- 
tition as  if  no  objection  to  its  sufficiency  had 
been  made.— Northcutt  v.  Hume,  212  S.  W.  157. 

(K)  Sabaeanent  Appeal*. 

€=3>I096(3)  (Ky.)  The  rule  as  to  opinion  on  pri- 
or appeal  being  the  law  of  the  case  not  only 
precludes  considering  on  subsequent  appeal  er- 
rors relied  upon  on  prior  appeal,  and  mentioned 
in  the  opinion  thereon,  but  also  cousidering  er- 
rors relied  upon  on  the  prior  appeal  and  not  no- 
ticed in  the  prior  opinion,  as  well  as  errors  ap- 
pearing in  the  record  and  which  might  have 
been  but  were  not  relied  on. — Cumberland  R. 
Co.  V.  Girdner,  212  S.  W.  105. 
«=>I097(1)  (Tex.Civ.App.)  On  subsequent  ap- 
peal, Court  of  Civil  Appeals  will  follow  law  as 
announced  by  decision  on  former  appeal,  where 
it  has  not  been  reversed  or  modified  by  Supreme 
Court.— Roberts  v.  Armstrong,  212  S.  W.  227. 
^=>  1 099(7)  (Ark.)  A  ruling  upon  a  former  ap- 
peal that  a  written  contract  was  competent  evi- 
dence to  prove  ownership  of  the  flour  in  ques- 
tion became  the  law  of  the  case.— Edwards  v. 
Harris,  212  S.  W.  89. 

$5>I099(7)  (Ky.)  In  personal  injury  case,  the 
safficiency  of  plaintiff's  proof  that  he  was  ex- 
ercising due  care,  and  tnat  defendant's  negli- 
gence was  the  sole  and  proximate  cause  of  nis 
injuries,  having  been  involved,  presented,  and 
argued  on  prior  appeal,  upon  substantially  the 
same  evidence,  such  questions  cannot  be  consid- 
ered on  subsequent  appeal.— Cumberland  R.  Go. 
V.  Girdner,  212  S.  W.  105. 

XVn.  DETERHINATION  AND  DISPO- 
SITION OF  CAUSE. 
(A)  Decision  In  General. 

<^=>III4  (Tex.Com.App.)  Where  Court  of  Civ- 
il. Appeals  on  issues  presented  by  pleadings  and 
evidence  correctly  applied  the  law  favorable  to 
contention  of  pIiiintifFs  in  error,  and  where 
there  was  no  further  issue  to  be  developed  or 
determined,  it  should  have  rendered  judgment 
for  plaintiffs  in  error,  in  view  of  Rev.  St.  1911, 
art.  1C26,  and  its  judgment  reversing  cause 
would  be  affirmed,  and  its  judgment  remanding 
it  would  be  reversed,  and  judgment  rendered 
for  plaintiffs  in  error. — ^Arno  Co-op.  Irr.  Co.  v. 
Pugh,  212  S.  W.  470. 

€=>III4  (Tex.Civ.App.)  A  judgment  of  the 
county  court  rendered  on  appeal  from  justice 
court  from  a  judgment  allowing  neither  party 
any  relief  will  on  appeal  be  reversed  and  the 
case  dismissed  if  the  county  court  did  not  ac- 
quire jurisdiction  of  the  cause  of  action  by 
appeal.— Wall  &  Stabe  Co.  v.  Bergcr,  212  S. 
W.  975. 

^=>III6  (Tex.Civ.App.)  In  suit  on  vendor's 
lien  notes, ,  where  some  of  the  vendors,  owning 
05  ecres  of  the  land  among  themselves,  were 
under  the  consent  judgment  entitled  to  have 
their  lands  free  through  releases  on  payment  of 
costs,  but  the  matter  was  not  originally  assign- 
ed as  constituting  error,  and  the  incoherent  and 


bnUcy  record  does  not  disclose  precisely  who 
the  parties  were,  or  wbAt  tracts  were  owned, 
the  Court  of  Civil  Appeals  cannot  declare  the 
judgment  void,  or  reform  It  to  decree  relea«es 
to  those  entitled.— Wyss  v.  Bookman,  212  S.  W. 
297. 

<B)  Affirmance. 

4=»l  140(2)  (Mo.)  There  being  no  su^estion 
of  incorrect  attitude  of  jury  during  trial,  ex- 
cept the  size  of  the  verdict,  still  too  large 
after  remittitur  in  trial  court,  this  can  be 
cured  by  a  further  remittitur  on  appeal. — Rigg 
V.  Chicago,  B.  &  Q.  R.  Co.,  212  S.  W.  878. 

(O)  MoAllieatton. 
€=>II52  (Tex.Civ.App.)  A  judgment,  which 
grants  improper  relief  to  a  seller  suing  the  buy- 
er, under  a  conditional  sale  contract,  cannot  be 
reformed  and  affirmed  where  neither  the  verdict, 
the  lower  court's  finding  of  fact,  nor  the  evi- 
dence in  the  record  shows  what  judgment  should 
have  been  rendered,  so  that  the  judgment  will 
be  reversed,  and  the  cause  remanded. — Black  v. 
Southern  Film  Service,  212  S.  W.  295. 

(D)  Reveraal. 

«=3|  165  (Tex.Civ.App.)  The  failure  of  the  trial 
judge,  though  requested  to  file  findings  of  fact 
and  conclusions  of  law  within  the  time  provid- 
ed by  Rev.  St.  art.  2075,  necessitates  reversal ; 
the  court  on  appeal  being  unable  to  review  case 
without  a  statement  of  facts  which  is  not  be- 
fore it.— Stryker  v.  Van  Vekcr,  212  S.  W.  674. 
<S=>  1 1 70(7)  (Tex.Civ.App.)  In  an  action  on  an 
alleged  agreement  for  a  rebate  on  a  sale  of 
cement,  admission  of  evidence  as  to  plaintiff, 
owner,  being  induced  by  the  defendant  cement 
company  to  contract  for  a  concrete  instead  of 
a  steel  building,  the  rebate  agreement  being  an 
inducement  for  using  concrete,  if  immaterial 
and  irrelevant  testimony,  was  harmless,  be- 
cause not  resulting  in  injury.  Court  Rule  62A 
(149  S.  W.  x).— Southwestern  Portland  Cement 
Co.  V.  Schwartz,  212  S.  W.  977. 
®=s>ll7l(l)  (Ky.)  Where  only  general  damages 
are  sought.  Court  of  Appeals  will  not  grant  a 
new  trial  solely  on  account  of  the  inadequacy 
of  damages  awarded. — Hurst  v.  Southern  Ry. 
Co.  in  Kentucky,  212  S.  W.  4fil. 
<E=>II75(4)  (Tex.Civ.App.)  Where  Court  of 
Civil  Appeals  reverses  sustaining  of  plea  of 
privilege  by  defendant,  which  is  only  point  that 
prevented  recovery  by  plaintiffs,  judgment  will 
be  rendered  for  plaintiffs  in  appellate  court. — 
Walker  V.  Alexander,  212  S.'  W.  713. 
<e=>ll77(7)  (Tex.Civ.App.)  Where  plaintiff  was 
led  to  believe  by  trial  courts  that  he  had  made 
a  perfect  case,  appellate  court  in  reversing  for 
insufficient  evidence  will  remand  case  to  give 
him  opportunity  to  produce  legal  testimony  to 
sustain  in  case,  if  he  can  do  so. — Ft.  Worth  & 
R.  G.  Ry.  Co.  V.  Fleming.  212  S.  W.  233. 

(F)    Mandate    and    Proceedings    In    Ijoirer 
Conrt. 

(S=>II87  (Mo.App.)  The  handing  down  of  an 
opinion  reversing  a  judgment  does  not  affect 
the  judgment  of  the  lower  court  until  there  is 
a  judgment  of  the  appellate  court  and  the  filing 
of  a  mandate  based  tnereon,  and  hence  a  judg- 
ment of  the  lower  court  wfts  not  affected  by  an 
opinion  reversing  the  judgment  and  remanding 
the  case,  where  the  opinion  never  ripened  into 
a  judgment,  but  was  superseded  by  the  susten- 
tion of  fl  motion  for  rehearing  and  an  argument 
and  submission  on  rehearing. — Argeropoulos  v. 
Kansas  City  Rys.  Co.,  212  S.  W.  369. 
®=3 1 1 98  (Tex.Civ.App.)  On  retrial,  lower  court 
is  required  to  obey  orders  of  appellate  court  in 
remanding  case.— Roberts  v.  Armstrong,  212  S. 
W.  227. 

<8=»I203@  (Mo.App.)  Under  Rev.  St.  1909,  {9 
1979,  1980,  a  nonsuit  may  be  taken  after  re- 
versal and  remand  for  new  trial  at  any  time 
before  trial,  as  the  cause  then  stands  for  trial 
de  novo. — Argeropoulos  t.  Kansas  Citjr  Rys. 
Co.,  212  8.  W.  8§e. 
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APPEARANCE. 

See     Constitutional     Law,     «=s>281:    Drains, 

^=36;  Landlord  and  Tenant,  «=s>291. 
€=»9(1)  (Mo.App.)  The  test  whether  a  defend- 
ant has  made  a  general  entry  of  appearance  is 
whether  he  has  become  an  actor  in  the  cause. 
—Roberts  v.  American  Nat.  Assur.  Co.,  212  S. 
W,  oiK). 

®=>23  (Mo.App.)  In  an  action  on  a  life  policy, 
where  defendant  insurer  properly  coupled  with 
a  plea  to  the  merits  a  plea  of  lack  of  jurisdic- 
tion based  on  improper  venue,  by  serving  no- 
tice to  take,  and  taking,  depositions,  and  stipu- 
lating as  to  the  truth  of  certain  facts,  before 
the  plea  to  the  jurisdiction  was  filed,  the  in- 
siirer  did  not  waive  the  lack  of  jurisdiction.— 
Roberts  v.  American  Nat.  Assur.  Co.,  212  S. 

W.   oUU* 

It  defendant's  complaint  of  lack  of  jurisdic- 
tion_  had  been  based  on  want  of  notice  or  de- 
fective or  insufficient  service,  the  taking  of  dep- 
ositions and  the  signing  of  a  stipulation  as  to 
facta  conceded  would  have  constituted  a  waiver 
of  the  defect.— Id. 
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ARBITRATION  AND  AWARD. 

IX.  ARBITBATORS  AND  PROCEES- 
UfOS. 

«=>35  (Ky.)  Award  was  not  invalidated  by 
fact  that  one  of  the  arbitrators  was  not  pres- 
ent all  the  time,  but  spent  three  hours  else- 
where, where,  upon  returning,  his  colleagues 
explained  to  him  what  had  been  done  in  his 
absence,  and  he  went  over  their  work  and  ap- 
proved it— Tutt  v.  Smith,  212  S.  W.  920. 

ARGUMENT  OF  COUNSEL 

^^11&-1«j3. 


ARMY  AND  NAVY. 

See  Criminal  Law,  ®=1159 ;  Indictment  and 
Information,  <&=5l25;  Insurance,  <e=5l29, 
392,  438 ;  Intoxicating  Liquors,  ®=>158,  236 ; 
Statutes,  $=s>5. 

^24  (Tex.Civ.App.)  Where  defendant  soUdt- 
ed;the  services  as  chief  night  operator  of  plain- 
tiff, then  employed  by  the  United  States  as 
censor  at  the  office  of  defendant,  with  full 
knowledge  of  the  law  and  facts  and  orders  of 
the  military  authorities,  and  the  work  was 
actually  performed,  defendant  cannot  recover 
the  amount  paid  for  such  services,  it  not  ap- 
pearing that  the  services  conflicted  with  the 
federal  statute,  forbidding  enlisted  men  from 
engaging  in  any  pursuit  in  civil  life  for  hire 
when  the  same  shall  interfere  with  customary 
employment.— Maekay  Telegraph-Cabl«  Co  v. 
Proctor,  212  S.  W.  547. 

«=»34  (Mo.App.)  Soldiers' and  Sailors' Civil  Re- 
lief Act  March  8,  1918,  §  201  (U.  S.  Comp.  St. 
1918,  {  307814c),  leaves  the  granting  of  a  mo- 
tion to  stay  proceedings  within  the  sound  dis- 
cretion of  the  court.— State  ex  rel.  Clark  v. 
Klene,  212  S.  W.  55. 

Where  an  army  officer  had  procured  a  divorce, 
and  his  wife  had  filed  a  motion  to  set  aside 
the  judgment  of  divorce  on  the  ground  of  fraud, 
court  held  not  to  have  abused  its  discretion  in  re- 
fusing to  stay  proceedings  under  Soldiers'  and 
Sailors'  Relief  Act,  i  201  (U.  S.  Comp.  St 
1918,  S  307814c),  although  officer  made  a  re- 
quest for  leave  of  absence,  which  was  refused. 

ARREST. 

See  Criminal  Law,  <@=»518,  619,  530. 

n.   ON  CRIMIIf  AI.  CHARGES. 

€=»63(4)   (Ky.)  In  view  of  Cr.  Code  Prae 
36,  peace  officers  may  arrest  any  person  whuJ* 
they  upon  reasonable  ground  believe  has  co*^ 
mitted   a   felony,   although  it  afterwards  a*^^ 


pears  that  no  felony  was  actually  perpetrated. 
— Klotz  V.  Cook.  212  S.  W.  917. 
«=»68  (Tex.Cr.App.)  It  is  not  necessary  to 
make  an  arrest  in  formal  words,  and  the  fact 
of  arrest  can  be  shown  by  surrounding  facta 
and  circumstances.— Bonatz  v.  State,  212  S.  W. 
494. 

<&=»70  (Ky.)  One  arrested  without  a  warrant 
by  an  officer  who  received  a  telegram  from  an- 
other state,  having  consented  to  accompany 
the  officer  of  the  other  state,  cannot  complain 
that  the  officer  who  arrested  her  did  not  take 
her  before  a  magistrate  as  provided  in  Cr.  Code 
Prac.  i  46.— Klotz  v.  Cook,  212  S.  W.  917. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  <S=5211;   Homicide. 

ASSESSMENT. 

See  Drains,  «=85;  Municipal  Orporationa. 
«=»407-522;    Taxation,  <3=317-499. 

ASSIGNMENTS. 

See  Appeal  and  Error,  «=»61;  Chattel  Mort- 
gages, <g=>34,  197:  Contracts,  «=s»237:  B»- 
toppel,  <8s=»76,  102;  Evidence,  iS=3l21; 
Fraud,  <e=>ll  59,  65;  Insurance,  i8=>121; 
Interest,  <g=»53;  Judgment,  <S=>725,  741,  744. 
840,  841,  844 ;  Libel  and  blander,  <S=>l6,  8l! 
88,  120;  Mines  and  Minerals,  <S==>75;  Mort- 
gages, i3=>372 ;  Partnership,  <S=>64  ;  Pledges, 
«=>30;  Principal  and  Agent,  ig=>169;  Sub- 
rbgation,  <S=»31,  41;    Trial,  <S=352. 

I.  REQtnSITES  AND  VALIDITY. 

(A)  PropertT,  S:stat««.  and  Rlarbto  Aasl«n. 

able. 

<S=>I2  (Tex.  Civ.  A  pp.)  When  wages  tg  be  earned 
under  an  existing  or  known  and  identified  em- 
ployment are  assigned,  there  may  be  a  reason- 
able expectation  by  the  parties  that  the  wages 
will  be  earned,  and,  such  possibility  or  expM>t- 
ancy  being  coupled  with  an  interest,  the  thing 
assigned  has  a  potential  existence,  and  the  as- 
signment is  valid.— McKneely  v.  Armstrong,  212 
8.  W.  176. 

«=»I3  (Tex.Civ.App.)  An  assignment  of  "any 
sum  of  money  due,  or  which  may  become  due, 
me  as  salary  or  wages  for  any  subsequent 
month,  or  months,  within  the  period  of  four 
years  from  the  date  of  this  instrument,  from 
any  person,  firm,  or  corporation  whomsoever 
for  whom  I  may  work,"  was  not  valid  as  to 
wages  earned  in  an  employment  other  than 
that  in  which  the  servant  was  when  he  execut- 
ed the  assignment,  and  not  then  anticipated. — 
McKneely  v.  Armstrong,  212  S.  W.  175. 


ASSOCIATIONS. 

See  Insurance. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  <8=»204-221. 

ASYLUMS. 

See  Wills,  «=>515. 

ATTACHMENT. 

See  Appeal  and  Error,  «=1056 ;  Gamishment; 
JudRin*"^   ^=»209;    Justicea   of   tlie  Peace, 
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State  ex  rel.  and  to  Use  ot  Feim  ▼.  Oonran, 
212  S.  W.  869. 

Where  the  sheriff  had  in  faia  hands  a  gen- 
eral execution  properly  issued  in  the  absence 
of  appeal  bond,  and  there  came  to  his  hands 
certain  property  of  the  judgment  debtor,  it 
was  his  duty  to  make  his  execution  out  of  the 
property  which  he  levied  upon  and  applied, 
not  by  force  of  an  attachment,  bnt  by  virtue 
of  the  general  execution  on  a  general  judgment, 
so  that  the  judgment  creditor  and  the  surety 
on  bis  attachment  bond  are  not  liable  for  such 
application  in  the  judgment  debtor's  action  on 
the  bond. — Id. 

The  voluntary  action  of  a  judgment  debtor  In 
setting  off  against  the  judgment  cre.^itor's 
judgment  three  judgments  held  by  himself 
against  the  judgment  creditor  cannot  be  charg- 
ed to  the  attachment  bond  in  his  suit  thereon 
against  the  judgment  creditor  and  the  surety. 
—Id. 

The  statute  prescribing  bonds  to  be  given  in 
attachment  suits  covers  only  the  damages  oc- 
casioned by  the  attachment,  and  orders,  judg- 
ments, processes,  and  proceedings  under  such 
branch  of  the  case. — Id. 

XI.  WRONOFUI.  ATTACHMENT. 

^s»360  (Ky.)  That  plaintiffs  property  was 
wrongfully  attached  in  another  action  is  con- 
duded  by  the  judgment  therpln  dismissing  the 
attachment,  and  his  right  to  maintain  an  ac- 
tion directly  against  those  who  wrongfully 
caused  the  attacliment  to  be  issued,  instead  of 
suing  upon  the  attachment  bond,  is  specifical- 
ly conferred  by  Ky.  St  i  7.— Crawford  v.  Sta- 
ples. 212  S.  W.  119. 

«=»375(1)  (Ky.)  In  an  action  for  damages  for 
wrongful  attachment  of  personal  property, 
where  plaintiff  owner  of  the  property  was  not 
deprived  of  its  use  and  possession,  he  having 
given  a  bond  for  its  retention,  he  only  bore  the 
cost  of  maintenance  of  the  live  stock  attached 
as  he  would  have  done  had  there  been  no  at- 
tachment, and  is  not  entitled  to  recover  the  cost 
of  feeding  them.— Crawford  v.  Staples,  212  S. 
W.  119. 

In  an  action  for  damages  for  wrongful  at- 
tachment of  plaintiffs  live  stock  in  an  action 
against  one  other  than  plaintiff,  held,  that 
plaintiff  suffered  no  loss  of  proBt  from  failure 
to  consummate  a  sale  upon  a  purchase  offer 
made  while  the  attachment  was  pending,  which 
loss  was  the  proximate  result  of  the  attach- 
ment, where  he  still  retained  property  equiva- 
lent in  value  to  the  price  offered,  and  his  only 
loss  was  to  horses  from  disease  and  mules  from 
increased  age,  both  of  which  were  natural  caus- 
es not  resulting  from  attachment. — Id. 

In  nn  action  for  wrongful  attachment  of 
plaintiff's  live  stock,  a  claimed  loss  from  being 
prevented  by  the  attachment  from  accepting 
an  offer  of  sale  held  too  remote,  improbable, 
and  speculative  to  justify  damages,  at  least 
until  notice  of  the  possibility  ot  the  sale  was 
brought  to  the  parties  securing  the  attachment. 
—Id. 

®=3375f2)  (Ky.)  In  an  action  for  wrongful  at- 
tachment of  live  stock,  where  all  the  losses  sus- 
tained were  due  to  natural  causes,  and  not  to 
the  attachment,  plaintiff  was  only  entitled  to 
nominal  damaees,  and  he  cannot  complain  of 
the  exclusion  of  evidence  of  losses  not  recov- 
erable.—Crawford  V.  Staples.  212  S.  W.  119. 
€=>375(.t)  (Ky.)  In  an  action  for  damages  for 
wrongful  attachment  of  live  stock,  the  criterion 
of  damages  for  the  loss  of  the  use  of  property 
owned  and  held  for  use  i.s  the  value  of  such  use, 
and  for  property  owned  and_  held  for  sale  the 
value  is  estimated  on  the  basis  of  the  deteriora- 
tion or  depreciation  in  salable  value  caused 
by  the  attachment. — Crawford  v.  Staples,  212 
S.  W.  119. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  "S^SOl,  516,  569,  604, 
1060;  Constitutional  Law,  9=»189 ;  Continu- 


ance, «=al2,  20;  Costa,  «=3l73;  Criminal 
Law,  <8=>665,  ^,  703,  706,  719,  721.  721%, 
780,  1171;  Insurance,  <S=>514,  602,  675; 
Judgment,  «=3l43,  S40,  841 :  Master  and 
Servant,  «=>398 ;  Trial,  «=>115-133 ;  Trugt», 
<S=b227;  Vendor  and  Purchaser,  «=>294. 

IV.  COMPENSATION  AN9  UEN  OF 

ATTORNET. 

(B)  Uea. 

<S=>I90(1)  (Mo.App.)  Under  Rev.  St.  1909,  fj 
964,  965,  where  it  appears  that  litigation  is 
such  that  it  would,  if  successful,  result  in  judg- 
ment on  which  counsel  would  have  a  lien  for 
foes  earned  in  the  case,  plaintiff  cannot,  over  the 
attorney's  objection,  witiidraw  an  appeal  or  writ 
of  error,  much  less  dismiss  his  cause  of  action, 
after  it  has  become  merged  in  the  judgment 
— ArgeropouloB  v.  Kansas  City  Rys.  Co-  212 
S.  W.  8t». 

ATTORNEY  GENERAL 

See  Mandamus,  ^=»151. 

AUTOMOBILES. 

See  Appeal  and  Error,  <&=>1050 ;  Constitutional 
Law,  ®=>43;  Criminal  Law.  ®=»351,  517, 
530,  792;  Estopped  <g=»75;  Evidence, 
(S=>123,  268,  271;  Exemptions,  «sne; 
Frauds,  Statute  of,  ®=»117;  Intoxicating 
Liquors,  ^=9236;  Larceny,  ^»32;  Master 
and  Servant,  «=>302;  N^ligenc^  <8=>93; 
Principal  and  Agent  €=>124:  Railroads, 
«S=>346,  348,  350;  Sales,  <&=»U9,  199.  235; 
Street  Railroads,  <&=»114,  117,  118;    Venue, 

BAIL 

H.  IN  CRIMINAI.  PROSECimONS. 

^=364  (Tex.Cr.App.)  An  appeal  in  a  felony 
case  will  be  dismissed  where  the  recognizance 
neither  binds  appellant  to  abide  by  the  decision 
of  the  Court  of  Criminal  Appeals,  nor  shows 
the  court  in  which  the  accused  was  tried,  nor 
follows  the  form  prescribed  by  Code  Cr.  Proc. 
1011,  art  903.— Lopez  v.  SUte,  212  S.  W.  054. 


BAILMENT. 


See  Pledges. 


BANKS  AND  BANKING. 

See  Bills  and  Notes,  «=>147 ;  Clerks  of  Conrts, 
®=»70;  Estoppel,  <g=>76;  Forgery,  <3=>19; 
Insurance,  «=>2,  151,  390,  024;  Pledges, 
€=s>30;  Telegraphs  and  Telephones,  «=s><j6; 
Trover  and  Conversion,  ®=>2,  32. 

III.   FmfCTIONS    AND   "DEAUNOS. 

(H)  Action*. 

®=>227(1)  (Mo.App.)  It  being  a  presumption 
that  identity  of  name  is  evidence  of  identity  of 
person,  and  the  presumption  being  in  favor  of 
correct  dealing,  and  against  forgery,  the  bur- 
den was  upon  defendant  drawer  to  plead  and 
prove  that  A.  Parish,  who  cashed  the  check 
m  question,  was  not  the  same  person  as  A. 
Parish  named  as  payee. — Produce  Exch.  Bank 
V.  North  Kansas  City  Development  Co.,  212  S. 
W.   898. 

<E=9228  (Mo.App.)  In  view  of  Rev.  St  1909.  § 
9988,  question  whether  check  was  originally 
drawn  for  $80.00,  or  for  $8.90,  held,  under  the 
evidence,  for  the  court  sitting  as  a  jury. — Prod- 
uce Kxch.  Bank  v.  North  Kansas  Ci^  Devel- 
opment Co.,  212  8.  W.  898. 

BASTARDS. 

See  Criminal  Law,  €=»656 ;   Witnesses,  4=»344. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  <S=»807. 
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deuce  held  insuffideiit  to  ahow  want  of  notice 
of  the  infirmity.— Harrison  v.  Perry,  212  S.  W. 
9H. 

BONDS. 


BILLHEADS. 

See  Partnerdiip,  ®=»49. 

BILLS  AND  NOTES. 

See  Acknowledgment,  4=320;  Alteration  of 
Instruments,  «=»9;  Appeal  and  Error, 
«=>172,  690,  707,  1116 ;  Banks  and  Banking, 
<S=»227,  228;  Chattel  Mortgages,  «=>157, 
197;  Commerce,  4=346;  Courts,  ig=3475; 
Damages,  €=385;  Evidence,  «=>208,  318, 
3S3;  Forgery,  <S=3l9;  Fraud,  ®=11,  59, 
65;  Homestead,  4=396.  146;  Insurance, 
4=>602,  624,  675;  Judgment,  <S=3l'l  01, 
736 ;  Limitation  of  Actions,  4=28 ;  Mort- 
gages, 4=3235,  305,  333,  372;  Principal  iind 
Agent,  4=3l45;  Sales,  4=>38,  179;  Si.i*<  ific 
Performance,  4=358;  Subrogation,  <S=-'il, 
41;  Telegraphs  and  Telephones,  4=3t)6; 
Trover  and  Conversion,  4=32,  32 ;  Vendor 
and  Purchaser,  4=»265,  294. 

I.  BEQUISITES  AND  VALIDTTT. 

(F)  Valtdttr. 

4=3)06  (Ky.)  Notes  given  by  a  dealer  for  a 
popularity  contest  involving  deceitful  methods 
are  based  on  a  vicious  consideration,  defeating 
their  collection  in  bands  of  the  original  holder. 
—Harrison  v.  Perry,  212  S.  W.  911. 

n.  OOMSTRUOTION  AITD  OPERATION. 

4=3 1 19  (Mo~App.)  One  who  takes  a  negotiable 
instrument  contracts  only  with  the  parties  who 
upon  the  face  of  the  instrument  are  bound  for 
its  payment,  and  is  presumed  to  look  only  to 
those,  parties,  and  not  elsewhere. — Donner  y. 
Whitecotton,  212  S.  W.  378. 

rv.   NEOOTIABIXJirrAIfSTBAKSFEa. 

<A>  Inatmmeiits  IleirotlabIe> 

4=>I47  (Tex.Civ.App.)  A  check  on  one  bank 
payable  to  depositor,  and  not  to  order  or  bear- 
er, and  indorsed  by  the  depositor  for  deposit 
only  to  its  credit,  and  deposited  in  another 
bank,  is  not  a  negotiable  instrument.— Sweet- 
water Ice  &  Cold  Storage  Co.  v  Continental 
State  Bank  of  Sweetwater,  212  S.  W.  740. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  582,  584,  a  check  on  one  bank  payable  to 
drawer,  and  not  to  order  or  bearer,  and  con- 
taining a  restrictive  indorsement  for  deposit 
only,  and  deposited  in  another  bank,  was  non- 
negotiable  and  subject  to  the  defense  of  failure 
of  consideration  in  the  bands  of  third  person 
to  whom  the  deposit  bank  transferred  it  in  pay- 
ment of  a  draft. — Id. 

V.   BIGHTS  AND  LIABIUTIES  ON  IN- 
DORSEMENT  OR   TRANSFER. 
(D)   Bona  Fide   Pnrcbasers. 

4=>378  (Tex.Civ.App.)  Where  a  contract,  at- 
tached to  a  note  as  part  thereof,  provides  that 
the  note  is  not  to  become  a  binding  obligation 
until  the  contract  is  performed,  the  detach- 
ment of  the  contract  from  the  note  before  per- 
formance is  a  material  alteration,  invalidating 
the  note  in  hands  of  an  innocent  purchaser. — 
Commercial  Security  Co.  v.  Hull,  212  S.  W. 
986. 

<^=>382  (Tex.Civ.App.)  Note  stolen  from  the 
maker  before  delivery  without  any  negligence 
on  his  part  cannot  be  enforced  by  a  subsequent 
innocent  holder. — Commercial  Security  Co.  ▼. 
Hull,  212  S.  W.  986. 

Vm.   ACTIONS. 

4=>497(4)  (Ky.)  Where  maker  shows  vice  in 
the  inception  of  a  note,  as  that  it  was  given 
for  a  fraudulent  popularity  contest,  the  burden 
shifts  to  a  holder  to  show  that  he  is  a  holder 
in  due  course  under  Negotiable  Instruments 
Law,  §  52.— Harrison  v.  Perry,  212  S.  W.  911. 
4=>525  (Ky.)  Where  note  was  shown  to  be 
based  on  a  vicious  consideration,  holder'*  evi- 


See  Appeal  and  Error,  4=>395;  Attachment, 
4=3331,  360,  375;  Clerks  of  Courts.  4=375; 
Corporations,  4=5>312;  Courts,  4=3202,  231; 
Drains,  4=360;  Eminent  Domain.  4=3238; 
Estoppel,  4=368;  Evidence,  4=271,  317; 
Fraud,  4=3ll,  59,  65:  Garnishment,  4=389, 
108;  Guardian  and  Ward,  4=13;  Injunc- 
tion, 4=3l78;  Insurance.  4=2,  151,  624; 
Intoxicating  Liquors,  4=345,  88 ;  Judgment, 
4=504;  Justices  of  the  Peace,  4=86,  191; 
Landlord  and  Tenant,  4=3291 ;  Levees,  <3=» 
2;  Parent  and  Child,  4=17;  Perpetuities, 
4=7;  Pleading,  4=38;  Replevin,  4=3l25; 
Schools  and  School  Districts,  4=  111;  Sher- 
iffs and  Constable.^  4=157;  Time,  4=10; 
Waters  and  Water  Courses,  4=216,  230,  231. 

BOUNDARIES. 

See  Deeds,  4=118;  Frauds,  Statute  of,  4=70; 
Navigable  Waters,  4=336;  Trespass  to  Try 
TiUe,  4=>41. 

I.  DESORIPTTON. 

4=>6  (Tez.Civ.App,)  Contention  that  to  trace 
the  footsteps  of  the  original  or  locating  sur- 
veyor one  must  begin  at  the  corner  at  which 
he  began,  or  the  point  ascertained  to  be  approx- 
imately near  said  comer,  rather  than  at  a 
well  established  and  known  corner  of  an  ad- 
joining survey  called  for  by  the  locating  sur- 
veyor in  fixing  the  boundaries  in  question,  is 
untenable.— Barrow  v.  Murray,  212  S.  W.  178. 
4=36  (Tex.CivApp.)  If  surveyor  in  locating 
survey  was  under  belief  that  the  nortbwest 
corner  and  west  line  were  136  varas  west  from 
where  they  were  in  fact  located  upon  the 
ground,  and  located  section  in  question  under 
such  mistaken  belief,  resulting  in  a  conflict  in 
the  calls,  the  calls  for  coarse  and  distance  from 
the  undisputed  northwest  comer  and  west  line 
should  be  adopted.— Houston  Oil  Co.  of  Texas 
V.  W.  R,  Pickering  Lumber  Co.,  212  S,  W.  802. 
4=14  (Tex.Civ.App.)  The  words,  "near  the 
river  bank,"  as  used  in  field  notes  locating  the 
comer  of  a  survey,  mean  the  same  as  "on  the 
river  bank"  (citing  Words  and  Phrases.  First 
and  Second  Series,  Near.) — Burkett  y.  Chest- 
nutt,  212  S.  W.  271. 

n.  EVIDENCE.  ASCERTAINMENT,  AND 
ESTABI.ISHMENT. 

4=333  (Tex.Civ.App,)  In  action  to  establish 
boundary  line,  plamtiff  has  the  burden  of  show- 
ing not  only  title,  but  that  boundary  line  was 
where  he  claimed  it  to  be  oh  the  ground. — Ball 
V.  McDuffie^  212  S.  W.  844. 
4=35(3)  (Tex.Civ.App.)  In  suit  involving 
question  whether  there  is  a  vacancy  between 
two  leagues  on  the  west  and  a  survey  on  the 
east  to  which  plaintiffs  are  entitled  by  an  award 
from  the  state,  held  that,  when  an  attempt  was 
made  to  locate  the  boundaries  of  the  leagues 
on  the  ground  by  the  field  notes  in  the  grant 
and  an  ambiguity  appeared,  court  did  not  err  in 
admitting  evidence  of  surveyors  as  to  the  true 
location  of  the  east  boundary  line  of  the 
leagues.- Barrow  v.  Murray,  212  S.  W.  178. 
4=336(3)  (Tex.Civ.App.)  In  suit  involving  ques- 
tion whether  there  is  a  vacancy  between  two 
leagues  on  the  west  and  a  survey  on  the  east 
to  which  plaintiffs  are  entitled  by  an  award 
from  the  state,  held  that,  when  an  attempt  was 
made  to  locate  the  boundaries  of  the  leagues 
on  the  ground  by  the  field  notes  in  the  grant, 
and  an  ambiguity  appeared,  court  did  not  err 
in  admitting  original  English  field  notes,  maps, 
and  plats  of  adjoining  grants. — Barrow  v.  Mur- 
ray. 212  S.  W.  178, 

The  original  English  field  notes  and  maps 
prepared  by  the  surveyor  to  locate  surveys  are 
part  of  the  original  title,  and  m^  be  consider- 


Digitized  by 


Google 


Bonsdkylea 


212  SOUTHWISTKEN  REPORTER 


lOOC 


ed  in  aid  of  description  contained  in  the  grant, 
and  to  supply  what  is  omitted  therefrom. — Id. 
<g=36(3)  (Tei.Civ.App.)  The  plat  filed  as  a 
part  of  the  description  of  a  survey  by  the  orig- 
inal surveyor,  showing  a  river  to  be  the  south- 
em  boundary  of  the  survey,  is  the  best  of  evi- 
dence that  the  river  is  such  boundary  in  fact. 
— Burkett  v.  Chestnutt,  212  S.  W.  271. 
«=>36(5)  (Ter.Civ.App.)  In  suit  involving  ques- 
tion whether  there  is  a  vacancy  between  two 
leagues  on  the  west  and  a  survey  on  the  east 
to  which  plaintiffs  are  entitled  by  an  award 
from  the  state,  held  that,  when  an  attempt  was 
made  to  locate  the  boundaries  of  the  leagues 
on  the  ground  hy  the  field  notes  in  the  grant, 
and  an  ambiguity  appeared,  court  did  not  err 
in  admitting  original  English  field  notes,  maps, 
plats,  and  field  notes  of  adjoining  grants,  and 
evidence  of  surveyors  as  to  the  true  location  of 
the  east  boundary  line  of  the  leagues.— Barrow 
v.  Murray,  212  S.  W.  178. 

The  original  English  field  notes  prepared  by 
the  surveyor  to  locate  surveys  are  part  of  the 
original  title,  and  may  be  considered  in  aid  of 
description  contained  in  the  grant,  and  to  sup- 
ply what  is  omitted  therefrom. — Id. 
®=»-»7n)  (Tex.Civ.App.)  Evidence  held  to  sup- 
port finding  that  there  was  no  conflict  between 
two  surveys. — Houston  Oil  Co.  of  Texas  v.  W. 
R.  Pickering  Lumber  Co.,  212  S.  W.  802. 
<S=»37(3)  (Tex.Civ.App.)  In  suit  involving 
question  whether  there  is  a  vacancy  between 
two  leagues  on  the  west  and  a  survey  on  the 
east  to  which  nlaintiffs  are  entitled  by  an  award 
from  the  staw,  evidence  held  to  justify  court's 
finding  that  the  east  boundary  line  of  leagues 
was  at  the  place  contended  for  by  appellees 
claiming  adversely  to  plaintiffs.— Barrow  v. 
Murray.  212  S.  W.  178. 

<S=>37(5)  (Tei.Civ.App.)  Evidence  held  to  jus- 
tify finding  afiainst  defendant's  contention  that 
boundary  claimed  by  him  had  been  fixed  by 
agreement  between  him  and  plaintiff's  predeces- 
sor which  was  binding  upon  plaintiff. — Bigham 
V.  Stamps,  212  S.  W.  776. 

BREACH  OF  THE  PEACE. 

See  Hat>eas  Corpus,  ®=>30;  Indictment  and  In- 
formation, $=>125;    War,  4=94. 

BRIBERY. 

See  Elections,  «=s>23i. 

BRIDGES. 

See  Limitation  of  Actions,  ®=»55;  Municipal 
Corporations.  «=9741;  Trial,  <S=207.  360; 
"Waters  and  Water  Courses,  «=»178,  179. 

BRIEFS. 

See  Appeal  and  Error,  9=>753-759. 

BROKERS. 

See  Appeal  and  Error,  «s»58;  Deeds,  4=>53; 
Evidence,  €=>472;  Executors  and  Administra- 
tors, <S=>97;  Interest,  <S=»18;  Sales,  <S=>179: 
Trusts,  «=9316;    Venue,  «=>7. 

IV.   COMPENSATION  AND  UEN. 

iS=940  (Mo.App.)  If  defendant  either  verbally 
agreed  that  plaintiffs  should  undertake  to  pro- 
cure for  him  a  tenant  or  consented  that  plain- 
tiffs should  cndeavt>r  to  secure  such  tenant,  and 
such  tenant  was  procured,  and  a  lease  made,  de- 
fendant would  be  liable.— Davis  t.  Geiger,  212 
S.  W.  384. 

^s4l  (Mo.App.)  If  plaintiff  brokers  were  not 
agents  of  lessee,  but  were  acting  for  defendant 
lessor,  who  had  knowletlge  of  and  received  bene- 
fits of  services  rendered  in  inducing  lessee  to 
lease  property,  defendant  would  be  liable  unless 
the  dealings  he  had  with  plaintiffs  and  the  serv- 
ices performed  by  the  latter  were  not  such  as 
would  lead  a  person  of  ordinary  understanding 


under  like  drcumstances  to  believe  that  plain- 
tiffs were  acting  for  defendant  and  expecting  to 
be  paid  therefor.— Davia  v.  Geiger,  212  S.  W. 
384. 

«=»55(1)  (Tex.CiT.App.)  Where  owner  of  land 
did  not  give  a  broker  exclusive  right  to  sell, 
at  any  time  before  the  broker  procured  and 
presented  a  pnrchaser  ready,  able,  and  willing 
to  buy  on  the  owner's  terms,  the  owner  had 
a  right  to  sell  the  land  himself  or  through  an- 
other agent.— Irwin  v.  Moore,  212  S.  W.  710. 
€=>56(1)  (Tex.Civ.App.)  Where  owner  of  land 
did  not  ^ive  a  broker  exclusive  right  to  sell, 
at  any  time  before  the  broker  procured  anu 
presented  a  purchaser  ready,  able,  and  willing 
to  buy  on  the  owner's  terms,  the  owner  bad 
a  right  to  sen  the  land  himself.— Irwin  v. 
Moore,  212  S.  W.  710. 

Wher^  realty  broker  without  exclusive  right 
to  sell,  on  bringing  a  prospective  purctLaser  to 
the  owner,  learned  that  the  owner  had  agreed 
to  sell  through  another  agent  to  an  unknown 
party  for  a  certain  cash  payment  down,  and 
had  agreed  to  wait  until  the  evening  for  the 
cash,  but  promised  to  sell  to  the  broker's  client 
if  such  cash  payment  was  not  made,  the  owner, 
despite  his  promise,  had  a  right  when  the  other 
party  returned  without  the  cash  to  accept  a 
written  contract  and  sell  to  them. — Id. 

V.  ACTIONS  FOB  COMPENSATION. 

<S=386(1)  (Mo.App.)  In  action  by  broker 
against  purchasers  of  land,  held,  there  was 
substantial  evidence  that  defendants  agreed  to 
pay,  in  addition  to  taxes  on  the  land,  plaintiff's 
commission. — Davis  v.  Greenlee,  212  S.  W.  22. 

VI.   RIGHTS,  POWERS.  AND  I.IABIX^ 
ITIES  AS  TO  THIRD  PERSONS. 

^=»I08  (Mo.App.)  Evidence  held  to  warrant 
finding  that  plaintiff's  financial  and  realty  agent 
induced  her  to  make  a  loan  on  a  deed  of  trust 
executed  by  a  realty  and  investment  company 
in  fact  owned  and  managed  by  the  agent. — 
Foege  v.  Woestendiek,  212  S,  W.  411. 

BULK  SALES. 

See  Fraudulent  Conveyances,  «s>47. 

BURGLARY. 

See  Criminal  Law,  «s>396;  Witnesses,  «=3358. 

n.   PROSECUTION  AND  PUNISHMENT. 

«=»42{1)  (Tex.Cr.App.)  Where  a  breaking  is 
shown,  the  recent  possession  of  property  that 
came  from  the  premises  entered,  if  unexplained, 
may  warrant  a  conviction.— Jefferson  v.  State, 
212  S.  W.  605. 

^s>42(l)  (Tex.Cr.App.)  If  the  state  show  that 
a  burglary  had  been  committed  and  that  soon 
thereafter  appellant  was  found  in  possession  of 
part  of  the  property  taken,  and  no  explanation 
IS  made  by  him  of  such  possession,  such  evi- 
dence will  support  a  conviction  for  burglary. — 
Smith  V.  State,  212  S.  W.  660. 
®=>42(3)  (Tex.Cr.App.)  Evidence  that  defend- 
ant was  found  in  a  neighboring  town  in  pos- 
session of  an  overcoat  exactly  similar  to  one 
taken  from  the  burglarized  store,  thtrt  he  had 
on  no  overcoat  the  afternoon  of  the  burglary, 
and  carried  tools  and  keys  in  his  cap  with  which 
entrance  to  the  burglarized  store  could  be  ef- 
fected, that  he  tried  to  secretly  dispose  of  ar- 
ticles corrp.sponding  with  those  taken  when  the 
overcoat  disappeared,  held,  in  the  absence  of 
explanation  or  attempted  explanation,  sufficient 
evidence  to  sustain  a  verdict  of  guilty. — Smith 
V.  State,  212  S.  W.  660. 

^=»42(4)  (Tex.Cr.App.)  In  a  prosecution  for 
burglary,  where  the  one  who  broke  and  entered 
the  premises  was  not  identified,  and  the  only 
evidence  to  connect  defendant  with  the  offense 
wa.s  his  possession  of  a  knife  which  the  owner 
of  the  promises  identified  as  having  been  taken. 
such   evidence   will   not   support   a  conviction 
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where  defendant  explained  his  poeHesslon,  and 
the  evidence  tended  to  show  that  the  knife  was 
taken  from  him  a  few  days  before  the  burglary, 
when  he  was  arrested  for  fighting. — Jefferson  v. 
State.  212  S.  W.  506. 

^=»45  (Tez.Cr.App.)  The  sufficiency  of  the 
evidence  to  identify  an  overcoat  found  on  de- 
fendant as  having  been  taken  Irom  the  bur- 
ciarized  store  was  one  for  the  jury. — Smith  v. 
State,  212  S.  W.  660. 

CANALS. 

See  Property,  ^^4;  WaterB  and  Water 
Courses,  4s>249. 

CANCELLATION  OF  INSTRUMENTS. 

See  Judgment,  ©=255,  443.  725,  741,  744; 
Principal  and  Agent,  €=>169:  Taxation,  ^s> 
535;    Waters  and  Water  Courses,  «=s>230. 

n.  PBOOEEDINGS  AND  BZiUEF, 

^=359  (Ark.)  Where  heirs  prevailed  in  suit  to 
cancel  administrator's  sale  and  conveyance  of 
their  intestate's  homestead,  decree  against  de- 
fendants for  net  amount  of  rents,  after  de- 
ducting repairs,  for  the  years  since  the  com- 
mencement of  the  action,  will  not  be  disturbed 
on  tlie  theory  that  defendants  should  not  be 
charged  with  rents  accruing  from  improvements 
made  by  them  where  there  was  no  evidence  as 
to  the  rents  and  profits  during  the  10  years  of 
defendants'  occupation  prior  to  the  commence- 
ment of  the  action  to  furnish  data  to  determine 
the  extent,  if  any,  to  which  defendants  lacked 
compensation  for  improvements  up  to  time  of 
commencement  of  the  action.— Bowman  v. 
Bagsdale,  212  S.  W.  666. 

CARMACK  AMENDMENT. 

Se«  Carriers,  «=»26,  32, 177,  180, 186. 

CARRIERS. 

See  Appeal  and  Error,  <S=742,  1053,  1068; 
Commerce ;  Constitutional  I^aw,  ®=>189,  284 ; 
Evidence,  <S=»20,  271,  317,  320.  477,  543 ;  In- 
toxicating Liquors,  <S=»17,  132,  261;  Rail- 
rpads,  <S=>13G,  275;  Sales,  «=9l79,  420; 
Statutes,  <S=947:  Taxation,  «=>608;  Trial, 
<e=>104,  251.  252,  250. 

I.   CONTROI.  AVTD  REOITULTIOir  OF 
COMMON   CARRIERS. 

(A)  In  General. 

■4=912(5)  (Tex.Civ.App.)  In  order  to  enjoin  en- 
forcement of  an  ordinance  reducing  fares  to 
be  charged  by  a  street  railway,  it  was  not  in- 
cumbent upon  the  railway  company  to  show 
that  the  reduced  rate  was  confiscatory  within 
the  meaning  of  the  federal  Constitution,  being 
entitled  to  restrain  its  enforcement,  where  the 
reduced  rate  is  unreasonable,  unjust,  and  in- 
sufficient to  maintain  a  fair  return  upon  the 
value  of  the  property.— Houston  Electric  Co. 
y.  City  of  Houston,  212  S.  W    198. 

In  a  proceeding  by  a  street  railway  to  re- 
strain a  city  from  enforcing  an  ordinance  re- 
ducing fares,  bill  held  not  to  show  that  re- 
duced fare  was  unreasonaole,  unjust,  or  ip- 
enfficient  to  maintain  and  pay  a  fair  return 
upon  the  value  of  the  property. — Id. 
4^18(6)  (Tex.Civ.App.)  Where,  on  account  of 
the  war,  a  city  passed  an  ordinance  increas- 
ing street  railway  fares,  it  cannot  be  said  that 
the  court  abused  its  discretion  in  refusing  an 
injunction  to  restrain  city  from  enforcing  an 
ordinance  repealing  the  ordinance,  where  the 
city  officials  made  affidavit  that  when  armistice 
was  signed  most  of  material  necoa.'snry  for  op- 
eration of  street  railway  had  declined,  and 
that  conditions  which  impelled  council  to  grant 
temporary  relief  had  ceased  to  exist,  and  that 
the  "jitney"  menace  had  then  become  so  near- 
ly obliterated  that  earnings  of  company  had 
reached  practically  the  highest  point  in  its  ex- 


istence, the  street  railway  not  having  shown 
in  its  bill  the  actual  statistics  to  support  its 
allegation  that  the  normal  fare  was  unreason- 
able.—Houston  Electric  Co.  V.  City  of  Hous- 
ton, 212  S.  W.  198. 

(B)    Interstate   sad    lateraatlonal   Traaa- 
portatloB. 

4=>26  (Mo.App.)  Where  a  shipper  delivered 
an  interstate  shipment  of  goods  to  a  carrier 
and  directed  .it  to  be  sent  over  a  route  having 
an  established  through  charge,  the  initial  car- 
rier was  charged  witn  tiie  duty  to  make  neces- 
sary notations  on  the  waybUl,  and  the  shipper 
had  the  right  to  assume  compliance  with  that 
duty,  and  he  was  not  responsible  for  any  mis- 
routing.— Lancaster  V.  Scbreiner,  212  S.  W.  19. 

In  an  action  by  a  carrier  to  recover  charg- 
es, where  neither  the  bill  of  lading  nor  the 
waybill  issued  by  the  initial  carrier  was  intro- 
duced in  evidence,  it  must  be  presumed  that 
they  designated  the  routing  of  the  shipment 
as  stated  in  a  receipt  issued  by  such  carrier 
to  the  shipper,  especially  in  view  of  Interstate 
Commerce  Act,  S  20  (U.  S.  Comp.  St.  {{  8604a, 
8604aa),  providing  a  penalty  for  issuing  a  false 
bill  of  lading.— 1£ 

A  connecting  carrier  receiving  a  shipment  of 
goods  which  was  not  routed  over  its  line  will 
be  charged  with  knowledge  that  it  was  aiding 
in  misrouting  the  shipment,  where  the  bill 
of  lading  and  waybill  designated  tlie  proper 
route. — Id. 

An  interstate  carrier  cannot,  by  contract  or 
otherwise,  by  estoppel  or  waiver,  directly  or 
indirectly,  increase  or  decrease  the  duly  es- 
tablished freight  rates,  and  the  shipper  must 
make  good  any  deficiency  not  collected,  re- 
gardless of  the  cause,  freight  rates  established 
by  the  approval  of  the  Interstate  Commerce 
Commission  dominating  every  shipment  and 
contract,  and  this  rule  applies  to  a  through 
rate  made  up  of  the  sum  of  local  rates  of  con- 
necting carrier. — Id. 

Where  a  shipper  delivers  goods  to  a  carrier, 
he  is  entitled  to  have  the  goods  sent  over  the 
cheapest  route,  and  that  without  even  making 
a  selection. — ^Id. 

In  case  an  interstate  shipment  of  freight 
is  misrouted  so  that  the  shipper  or  consignee 
is  compelled  to  pay  a  larger  amount  of  freight 
charges  than  the  established  through  rate,  the 
carrier  or  carriers,  whether  initial  or  connect- 
ing, which  are  gnuty  of  the  misrouting  must 
stand  the  loss,  and  cannot  collect  the  excess 
charges  caused  by  the  misrouting,  and,  if  paid 
by  the  shipper  or  consignee,  must  refund  the 
overcharge,  especially  in  view  of  Interstate 
Commerce  Rule  214.  f  (d),  relating  to  mis- 
routing shipments.— Id. 

Where  shipper  ascertained  through  rate  and 
designated  the  proper  ronte  and  paid  the  cor- 
rect amount  of  charges  for  the  through  ship- 
ment, the  initial  carrier  was  responsible  for 
the  through  shipment,  though  part  of  the  route 
was  over  a  connecting  carrier,  the  connecting 
carrier  becoming  in  a  measure  at  least  the 
agent  of  the  initial  carrier  to  complete  the 
shipment,  and  there  was  such  contractual  rela- 
tion between  the  two  carriers  that  the  con- 
necting carrier  could  hold  the  initial  carrier 
for  ite  lawful  share  of  freight  charges.— Id. 

The  spirit  of  the  Interstate  Commerce  Act 
with  the  Carmack  Amendment  (U.  S.  Comp. 
St.  it  8604a,  8604aa)  is  to  treat  connecting 
lines  of  transportation  as  one  line  so  far  as 
the  shipper  is  concerned,  and  to  compel  the 
different  companies  forming  a  through  ronte  to 
deal  as  a  nnit  with  the  shipper,  and  to  then 
adjust  all  differences  as  to  individual  liability 
among  themselves,  and  thus,  where  a  shipment 
was  misrouted  and  the  proper  charges  were 
paid  to  the  terminal  carrier,  such  terminal 
carrier  should  not  be  allowed  to  sue  the  ship- 
per for  the  local  established  charges  over  the 
actual  route  of  the  shipment,  but  should  be  re- 
quired to  settle  the  matter  with  the  other  car- 
riers, l>ecauM  to  collect  the  money  from  the 
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shipper  would  be  to  collect  money  for  the  ben- 
efit of  an  offending  carrier,  money  which  must 
again  be  returned  to  the  shipper  by  the  of- 
fending carrier.— Id. 

^=>32(2)  (Tex.Civ.App.)  The  terminal  carrier 
of  an  interstate  shipment  by  rail,  when  sued 
for  damage  to  the  shipment,  could  not  waive 
provision  as  to  damages  of  the  standard  form 
bill  of  lading  issued  as  required  by  an  order  of 
the  1  Interstate  Commerce  Commission  pursu- 
ant'to  the  Carmack  Amendment  of  the  Inter- 
state Commerce  Act  (U.  S.  Comi^.  St  §§  8604a, 
8604aa).— Houston  &  T.  0.  R.  Go.  t.  Beichardt 
&  Schulte  Co.,  212  S.  W.  208. 

n.  OABRIAOE    OF   GOODS. 
<F)  Kioaa  of  or  Injnrr  to  Oooda. 

^=>il3  (Tex.Civ.App.)  Where  shippers  having 
100  bales  of  cotton  on  the  platform  of  a  com- 
press company,  which  was  the  carrier's  agent 
tor  shipment,  gave  orders  for  their  shipment, 
and  after  99  bales  had  been  compressed,  in- 
spected, and  loaded  into  two  freight  cars,  a  fire 
destroyed  the  49  bales  in  the  second  car  be- 
fore the  remaining  bale  could  be  found  and  be- 
fore the  bill  of  lading  was  signed,  there  was  a 
sufficient  delivery  of  the  cotton  to  the  carrier 
for  transportation  to  make  its  liability  as  a 
carrier  attach  at  the  time  of  the  fire. — Gulf,  C. 
&  S.  F.  By.  Co.  V.  Anderson,  Clayton  &  Co., 
212  S.  W.  814. 

Where,  after  all  except  1  of  100  bales  of 
cotton  to  be  shipped  had  been  delivered  on  cars 
of  the  railroad  company  for  shipment,  part  of 
the  cotton  so  delivered  was  destroyed  by  fire, 
that  the  railroad  company  kept  an  inspector  to 
inspect  cotton  shipments,  and  would  not  issue 
a  bill  of  lading  until  the  entire  shipment  had 
been  inspected,  will  not  exempt  the  company 
from  liability  for  the  loss  by  fire,  as  the  is- 
suance of  a  bill  of  lading  is  not  the  sole  cri- 
terion for  the  carrier's  liability. — Id. 
€s=>l34  (Tex.Civ.App.)  Evidence  held  to  show 
that  defendant  railway  company,  sued  for  the 
loss  of  cotton  by  fire,  had  in  fact  accepted  such 
cotton  for  transportation,  to  initiate  its  lia- 
bility as  carrier.— Sugarland  By.  Co.  v.  Dew 
Bros.,  212  S.  W.  190. 

^=a|34  (Tex.Civ.App.)  In  an  action  against  a 
railroad  company  for  the  value  of  cotton  de- 
stroyed by  fire  after  having  been  loaded  into 
one  of  ita  cars  from  the  platform  of  a  cotton 
compress  company,  to  whom  shipping  instruc- 
tions over  defendant's  line  bad  been  given,  and 
while  search  was  being  made  for  one  more  bale 
on  the  platform  to  make  the  shipment  com- 
plete, evidence  held  to  sustain  a  finding  that  the 
compress  company  was  defendant's  agent  for 
receiving  and  loading  the  cotton.— Gulf,  C.  & 
S.  P.  By.  Co.  V.  Anderson,  Clayton  &  Co.,  212 
S.  W.  814. 

C=>I36  (Tex.Civ.App.)  In  an  action  against  a 
railroad  for  destruction  by  fire  in  transit  of 
cotton  shipped  over  its  line,  question  of  value 
of  cotton  held  for  the  jury. — Sugarland  By.  Co. 
V.  Dew  Bros.,  212  S.  W.  190. 

(G)  Carrier  aa  UTarchoiiaeiiuui. 

«=3l39  (Tex.Civ.App.)  Where  a  railroad  had 
received  cotton  for  transportation,  and  its  fail- 
ure to  issue  bills  of  lading  for  and  to  move  it 
promptly  was  due  to  the  action  of  its  agent, 
the  conductor  of  train,  for  his  own  convenience, 
and  not  for  the  benefit  of  the  shippers,  nor  be- 
cause of  lack  of  information  as  to  destination 
or  assignees,  the  road's  liability  was  that  of 
carrier,  rather  than  a  mere  warehouseman,  un- 
der Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arta. 
70ft,  710.— Sugarland  By.  Co.  v.  Dew  Bros., 
212  S.  W.  190. 

(H)  Limitation  of  Itlablllty. 

©=»I58(2)  (Tex.Oiv.AppO  In  view  of  Interstate 
Commi'rop  Commigsion  Rule  13,  |§  fa),  (b).  and 
(c),  unless  a  shipper  declares  a  value  greater 
than  50  cents  per  hundredweight,  and  pays  the 
excess   rate  for  the  higher  valuation,   the  lia- 


bility of  the  express  company  fa  limited  to  such 
lower  rate,  and  that,  even  though  the  contract 
is  oral  and  nothing  is  said  about  rates  or  val- 
ue, all  express  charges  to  be  paid  at  destina- 
tion.—Wells  Fargo  &  Co.  Express  v.  Bollin,  212 
S.  W.  283. 

(I)  Conneettav  Carrier*. 

*»I77(4)  (Tex.CivJl.pp.)  The  terminal  carrier 
of  an  interstate  shipment  under  the  standard 
form  bill  of  lading  issued  under  order  No.  787 
of  the  Interstate  Commerce  Commission  of  June 
27,  1908,  pursuant  to  the  Carmadc  Amend- 
ment of  the  Interstate  Commerce  Act,  held  re- 
quired to  respond  only  for  such  damages  as  oc- 
curred to  the  shipment  on  ita  own  line,  despite 
the  consignees'  allegation  that  the  terminn!  and 
initial  carrier  were  partners,  and  the  amend- 
ment of  the  Carmack  Amendment  on  March  4, 
1915  (U.  S.  Comp.  St  {  8604a),  subsequent  to 
the  contract  of  shipment.— Houston  &  T.  C.  B. 
Co.  V.  Beichardt  &  Schulte  Co.,  212  S.'  W.  208. 
<fc=l80(5)  (Tex.Civ.App.)  The  consignees  of  on- 
ion seta  shipped  in  interstate  commerce  could 
recover  from  the  terminal  carrier  for  damage 
only  on  the  basis  of  the  bona  fide  invoice  price 
of  the  property,  including  freight  charges,  if 
prepaid,  as  ita  value  ajs  stipulated  by  the  stand- 
ard form  bill  of  lading,  issued  by  the  initial  car- 
rier in  compliance  with  order  No.  787  of  the 
Interstate  Commerce  Commission,  dated  June 
27,  1908,  pursuant  to  the  Carmack  Amendment 
to  the  Interstate  Comn^erce  Act,  despite  the  con- 
sl^ees'  allegation  that  the  terminal  and  initial 
carriers  were  copartners,  and  despite  the  amend- 
ment of  the  Carmack  Amendment  on  March  4, 
1915  (U.  S.  Comp.  St.  §  8604a),  subsequent  to 
the  contract  of  carriage.— Houston  &  T.  C.  B. 
Co.  V.  Beichardt  &  Schulte  Co.,  212  S.  W.  208. 
*=>I85(1)  (Tex.Civ.App.)  There  is  a  presump- 
tion against  a  terminal  carrier  which  delivers 
goods  in  bad  condition  that  the  damage  oc- 
curred on  its  own  line,  though  it  may  have 
transported  the  goods  over  ita  line  in  the  same 
through  and  scaled  car  in  which  it  received 
them'.— Houston  &  T.  C.  B.  Co.  v.  Beichardt  & 
Schulte  Co.,  212  S.  W.  20a 
<&=»I85(3)  (Tex.Civ.App.)  In  an  action  against 
the  terminal  carrier  of  an  interstate  shipment 
of  onion  sets  to  recover  damage  by  wetting  in 
transit,  evidence  held  sufficient  to  raise  the  is- 
sue as  to  whether  or  not  some  of  the  damage 
occurred  before  the  seta  came  upon  the  termi- 
nal carrier's  line.— Houston  &  T.  C.  R.  Co.  v. 
Beichardt  &  Schulte  Co.,  212  S.  W.  20& 
€=9 1 86  (Tex.Civ.App.)  Under  a  standard  form 
bill  of  lading  issued  on  an  interstate  shipment 
under  an  order  of  the  Interstate  Commerce 
Commission  pursuant  to  the  Carmack  Amend- 
ment of  the  Interstate  Commerce  Act  (U.  S. 
Comp.  St  S{  80(Ma,  8604aa),  such  bill  provid- 
ing no  carrier  should  be  liable  for  loss  not  oc- 
curring on  ita  own  road  or  ita  portion  of  the 
through  Toute,  if  damage  to  the  shipment  oc- 
curred before  it  came  on  the  terminal  carrier's 
line,  the  consignees'  damages  must  be  appor- 
tioned in  their  action  as  against  the  terminal 
carrier;  the  initial  carrier  having  been  di.<unis.«- 
ed  for  insufficient  service.— Houston  &  T.  O. 
R.  Co.  V.  Beichardt  &  Schulte  Co.,  212  S.  W. 

^=»i87  (Tez.Oiv.App.)  It  was  not  error  for 
the  court,  in  a  suit  by  a  shipper  for  damages  to 
a  shipment  of  cabbage,  to  instruct  a  verdict  in 
favor  of  a  connecting  carrier,  where  there  was 
no  evidence  of  negligence  on  the  part  of  such 
connecting  carrier.— Bio  Grande  &  E.  P.  By. 
Co.  V.  J.  H.  Bussell  &  Son,  212  S.  W.  630. 

nX.   GARBIAOE   OF  UVS   STOCK. 

^=3203  (Mo.App.)  A  case  involving  a  live  stock 
shipping  contract  executed  and  fully  performed 
wholly  in  a  particular  state  is  governed  and 
controlled  by  the  laws  and  decisions  of  such 
state.- Strother  v.  Atchison,  T.  &  S.  F.  By. 
Co.,  212  S.  W.  404. 
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«=s»2l8(l)  (Mo.App.)  In  view  of  General  Stat- 
15, " 
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utes  of  Knnsaa  1915,  8  8435,  under  the  order 
of  May  1,  1901,  of  the  Board  of  Railroad  Com- 
miasioners  of  Kansas,  where  the  intrastate  ship- 
per of  a  stallion  in  Kansas  declared  a  valua- 
tion, and  so  obtained  a  lower  rate,  provision  in 
shipping  contract  limiting  liability  to  amount 
of  declared  valuation  was  valid,  and  shipper 
cannot  recover  in  excess  of  the  amount. — 
Strother  v.  Atchison,  T.  &  S.  F.  By.  Co..  212 
8.  W.  404. 

«=>2I9(1)  (Tex.Ciy.App.)  BUl  of  lading,  show- 
ing destination  of  live  stock  beyond  issuing  car- 
rier's own  line  and  name  of  consignee  under 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  716, 
woidd  not  of  itself  have  bound  such  carrier  to 
transport  shipment  beyond  its  own  lines. — Ft. 
Worth  &  R.  G.  Ry.  Co.  v.  Jones,  212  S.  W.  552. 
«=92I9(1)  (Tei.Clv.App.)  Where  a  shipment 
of  live  stock  is  interstate,  the  terms  of  the 
original  bills  of  lading  issued  by  the  initial 
carrier  cover  the  entire  transportation  and  the 
liability  of  the  initial  carrier,  Dotwithstanding 
that  new  bills  of  lading  are  issued  by  the  con- 
necting carrier. — Rio  Grande,  E.  P.  &  S.  F.  R. 
Co.  V.  Kraft  &  Madcro,  212  S.  W.  981. 
.€=3219(2)  (Mo.App.)  Acceptance  of  a  stallion 
for  shipment  by  defendant  railroad  sued  for 
ifailure  to  transport  expeditiously  after  accept- 
ance did  not  arise  merely  from  the  fact  that 
another  connecting  railroad  set  the  shipper's 
car  on  the  transfer  track  connecting  the  two 
roads,  where  it  was  snowing  at  the  time  so  as 
to  tie  up  traffic— Strother  v.  Atchison,  T.  &  S. 
P.  By.  Co.,  212  S.  W.  404. 
^=9219(6)  (Tex.CivJLpp.)  Where  a  connecting 
carrier  transporting  a  shipment  of  live  stock 
delivers  it  to  another  road  acting  as  its  agent, 
and  not  as  a  connecting  carrier,  to  be  switched 
to  stockyards  for  unloading  at  destination,  the 
initial  carrier  is  liable  for  injuries  sustained 
during  snch  switching  operations;  the  destina- 
tion of  the  shipment  being  the  stockyards,  and 
not  the  railroad  yards.— Rio  Grande,  E.  P.  & 
S.  F.  R.  Co.  V.  Kraft  &  Madero,  212  S.  W.  981. 
€=>227(3)  (Tex.Civ.App.)  In  action  against 
initial  carrier  for  negligent  delay  in  delivery  of 
live  stock  shipment,  where  petition  did  not  al- 
lege negligence  by  connecting  carrier,  but  predi- 
cated liability  on  negligence  of  initial  carrier 
alone,  plaintiff  could  not  recover  upon  proof  of 
connecting  carrier's  negligence,  notwithstanding 
Vernon's  Sayles'  Ann.  Civ.  St.  1914.  arts.  731, 
782.-=-Ft.  Worth  &  R.  G.  By.  Co.  v.  Jones,  212 
S.  W.  552. 

<C=»228(1>  (Tex.C3v.-App.)  Vernon's  Sayles' Ann. 
Civ.  St.  1914,  art.  732,  providing  that  any  con- 
necting carrier  of  a  through  shipment  may  be 
held  liable  for  negligence  of  any  other  connect- 
ing line,  does  not  relieve  party  suing  of  the 
burden  of  alleging  and  proving  the  negligence 
of  snch  other  connecting  line  upon  which  the 
cause  of  action  is  based.— Ft.  Worth  &  R.  G. 
Ry.  Co.  v.  Jones,  212  S.  W.  562. 
0=3228(8)  (Mo.App.)  In  action  against  carrier 
of  stallion  for  failure  to  transport  as  expedi- 
tiously as  required  by  statute  after  accepting 
for  transportation,  inquiry  must  be  confined  to 
ascertaining  whether  there  was  a  failure  to 
obey  the  statute  after  acceptance  of  the  ship- 
ment, and  the  court  can  consider  only  evidence 
in  relation  to  the  movement  of  the  shipment 
from  and  after  it  was  accepted.— Strother  v. 
Atchison,  T.  &  S.  P.  By.  Co.,  212  S.  W.  404. 
€=3228  (3)  (Tex.Civ.App.)  In  action  against  in- 
itial carrier  for  negligent  delay  in  delivery  of 
live  stock  shipment,  where  there  was  no  allega- 
tion of  nPBligence  by  connecting  carrier,  evi- 
dence tending  to  show  that  connecting  car- 
rier's failure  to  deliver  shipment  sooner  was 
dne  to  congestion  of  traffic,  and  not  negligence 
on  part  of  such  carrier,  was  material  to  show 
delay  by  initial  carrier,  if  any,  was  no  proxi- 
mate cause  of  loss,  and  to  controvert  plaintiff's 
contention  of  negligent  delay  by  connecting  car- 
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,  rier  after  receiving  shipment  from  Initial  car- 
rier.—Ft.  Worth  &  R.  G.  By.  Co.  v.  Jones,  212 
S.  W.  652. 

0:9228(5)  (Mo.App.)  In  action  against  rail- 
road for  having  failed  to  transport  a  stallion 
as  required  by  a  Kansas  statute  which  called 
for  a  speed  of  15  miles  an  hour  exclusive  of 
particular  stops  and  causes  mentioned,  evi- 
dence held  to  justify  findin|[  that  transportation 
was  not  affected  as  expeditiously  as  required, 
and  that,  after  acceptance  of  stallion  for  ship- 
ment, the  railroad  was  not  prevented  from 
transporting  expeditiously  by  unavoidable  acci- 
dents or  snow  conditions.— Strother  v.  Atchi- 
son, T.  &  S.  P.  Ry.  Co.,  212  S.  W.  404. 

Evidence  held  to  sustain  finding  that  delay 
and  slowness  of  transportation  after  stallion 
was  accepted  for  shipment  caused  and  enabled 
a  slight  cold  it  contracted  to  develop  into  pneu- 
monia which  caused  its  death.— Id. 

In  an  action  against  a  railroad  for  death  of 
a  stallion  caused  by  failure  to  transport  as  ex- 
peditiously as  required  by  a  Kansas  statute, 
slight  evidence  is  sufficient  to  maintain  the 
shipper's  burden  of  prdof  as  to  the  cause  of 
doatli  to  make  a  case  for  the  jury. — Id. 
«=>228(5)  (Tex.Civ.App.)  In  action  for  delay 
in  delivery  of  shipment  of  horses,  shippers'  tes- 
timony as  to  death  of  mare  from  locKjaw  that, 
"I  suppose  that  this  was  caused  by  placing  the 
horses  in  this  hot  pen  and  feeding  them  on 
this  coarse  sedge  grass  hay,"  without  evidence 
as  to  real  cause  of  mare's  death,  was  insuffi- 
cient basis  for  judgment  of  damages,  since 
contraction  of  lockjaw  from  such  source,  being 
contrary  to  general  rule,  should  havn  been  es- 
tablished by  something  more  than  mere  sup- 
position.—Ft  Worth  &  R.  G.  Ry.  Co.  v.  Flem- 
ing, 212  S.  W.  233. 

«=>228(5)  (Tex.Civ.App.)  In  a  shipper's  ac- 
tion against  a  carrier  for  injuries  to  a  ship- 
ment of  live  stock,  evidence  held  sufficiently 
definite  and  certain  as  to  the  number  and  kind 
of  animals  injured  or  killed  and  the  amount  of 
damages  to  sustain  a  verdict  for  plaintiff. — Rio 
Grande,  E.  P.  &  S.  F.  R.  Co.  v.  Kraft  &  Ma- 
dero. 212  S.  W.  981. 

'£t=»230(l)  (Tex.Civ.App.)  In  action  for  delaj 
in  delivery  of  I've  stock  shipment,  where  there 
was  no  testimony  of  any  contract  by  the  car- 
rier to  transport  the  shipment  to  place  of  its 
destination,  the  court  erred  in  submitting  that 
issue  to  the  jury  and  authorizing  a  recovery 
thereon.— Ft.  Worth  &  B.  G.  Ry.  Co.  v.  Jones, 
212  S.  W.  552. 

0=»23O(1O)  (Mo.App.;)  In  action  by  intrastate 
shipper  of  a  stallion  in  Kansas,  under  the  de- 
clared valuation  on  which  the  rate  was  based, 
an  instruction  was  erroneous  which  submitted 
to  the  jury  the  question  of  whether  the  ship- 
per knowingly  accepted  the  reduced  rate  based 
on  the  declared  value;  the  shipper's  knowledge 
of  the  lawful  rate  being  conclusively  presumed 
by  Kansas  law,  which  controlled.— Strother  v. 
Atchison,  T.  &  S.  P.  Ry.  Co.,  212  S.  W.  404. 
0s>23O(ll)  (Tex.CivApp.)  In  a  shipper's  ac- 
tion for  injuries  to  live  stock,  it  was  not  error 
to  refuse  to  instruct  that  defendant  was  not 
liable  for  injuries  occurring  while  the  cattle 
were  being  switched  by  another  road  at  desti- 
nation, where  such  road  was  not  acting  as  a 
connecting  carrier,  but  as  defendant's  agent  to 
do  the  switching.— Rio  Grande.  E.  P.  &  S.  F.  R. 
Co.  V.  Kraft  &  Madero,  212  8.  W.  981. 
<e=!»230(12)  (Tex.Civ.App.)  In  c  shipper's  ac- 
tion for  injuries  to  a  shipment  of  live  stock,  it 
was  not  error  to  refuse  to  instruct  that  there 
was  no  evidence  of  the  kind  or  character  of  the 
animals  killed,  and  in  no  event  to  find  value 
in  excess  of  the  cheapest  grade  of  animals  in 
the  shipment,  where  there  was  evidonoc  that 
the  dead  animals  were  an  average  of  the  ship- 
ment.—Rio  Grande.  E.  P.  &  S.  F.  R.  Co.  v. 
Kraft  &  Madero.  212  S.  W.  981. 
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IV.  OABRtAOE  OF  PASSENGERS. 

(D)  Pemonal  Injnrlea. 

^=»3I5(3)  (Mo.)  Where  the  petition  of  a  pas- 
senger on  defendant's  train  averred  that  a 
Testibule  door  was  negligently  left  open,  and 
tliat  as  a  result  of  a  sudden  jar  or  jolt  he  was 
thrown  from  the  car  platform  onto  the  tracks, 
proof  of  the  concurring  acts  of  negligence  is 
essential  to  recovery. — Giles  v.  Michigan  Cent. 
R.  Co..  212  S.  W.  873. 

«=>320(29)  (TexCom.App.)  Where  plaintiff, 
who  had  assisted  his  mother  and  two  children 
to  board  dcfendaut's  train,  was  injured  while 
alighting  from  the  train  after  it  had  started,  on 
the  conductor's  refusal  to  stop  the  train  to  let 
him  off  after  being  requested  to  do  so  and  with 
notice  of  plaintiff's  object  in  boarding  the  train, 
the  issues  of  negligence  and  contributory  neg- 
ligence were  for  the  jury. — Missouri.  K.  &  T. 
Ry.  Co.  of  Texas  v.  Churchill,  212  S.  W.  155. 

(B)   Contribntorr     Kevllorenee     ot     Peraoa 
Injured. 

^=»340  (Mo.)  Where  deceased  got  off  a  car 
running  on  the  north  track  and  stood  in  the 
passageway  between  tracks  while  a  car  was 
approaching  on  the  south  track,  and  then  step- 
ped in  front  of  it  and  was  struck  and  killed, 
the  motorman  in  charge  -  of  the  car  which 
struck  had  the  right  to  presume  that  he  would 
not  leave  a  place  of  safety  and  thrust  himself 
suddenly  in  front  of  the  car,  and  an  instruc- 
tion to  that  effect,  etc.,  was  proper. — Schall  v. 
United  Rys.  Co.  of  St.  Louis,  212  S.  W.  890. 
<S=>347(12)  (Tex.Com.App.)  Where  plaintiff, 
who  had  assisted  his  mother  and  two  children 
to  board  defendant's  train,  was  injured  while 
alighting  from  the  train  after  it  had  started,  on 
the  conductor's  refusal  to  stop  the  train  to 
let  him  off  after  being  requested  to  do  so  and 
with  notice  of  plaintiff's  object  in  boarding  the 
train,  the  issues  of  negligence  and  contributory 
negligence  were  for  the  jury.— Missouri,  K.  ft 
T.  Ry.  Co.  of  Texas  v.  ChurchUl,  212  8.  W. 
155. 

CENSORS. 

See  Army  and  Navy,  ^=324. 

CENSUS. 

See  Evidence,  ^=»83. 

CERTAINTY. 

See  Deeds,  «=s>130. 


See  BIquity. 


CHANCERY. 


CHATTEL  MORTGAGES. 

See  Criminal  I*t.w,  «=>882,  1180;  Exemptions, 
®=»12.'? ;  Limitation  of  Action.s,  ®=>4.T;  Prin- 
cipal and  Agent,  €=>124;   Trusts,  <S=>356. 

I.  REQUISITES  AND  VAUDITT. 

(A)   Nature    and    Basentinls    ot    Transfer* 
ot  Chntteln  as   Security. 

€=9 12  (Tei.Civ.App.)  Where  a  tenant  under  a 
valid  contract  with  owner  agrees  to  pay  a  crop 
rent  and  thereafter  actually  plants  and  culti- 
vates the  specified  crop,  the  crop  may  be  mort- 
gaged even  though  at  the  time  of  the  mortgage 
the  crop  lias  not  actually  been  planted. — Sanger 
Bros.  v.  Ilunsucker.  212  S.  W.  514. 
^=>34  tMo.App.)  A  bill  of  sale  whereby  the 
owner  of  horses  assigned  and  sot  them  over  to 
an  indorser  on  his  notes  as  security  was  in 
the  nature  of  a  mortgage  to  secure  or  protect 
the  indorser,  rather  than  a  ijresrut  transfer  of 
absolute  title.— Miller  v.  Talletit,  212  S.  W.  73. 
$=334  (Tex.Com.App.)  Thougli  au  instrument 
may  contain  all  of  the  terms  of  an  absolute 
conveyance,  if  it  is  apparent  from  the  language 
used  that  it  was  intended  as  security  for  a  debt, 


it  will  be  treated  as  a  mortgage.— Walker  t. 
WUmore,  212  S.  W.  855. 

A  bill  of  sale  covering  two  race  horses,  but 
providing  in  a  separate  defeasance  clause  that, 
if  the  seller  should  within  ten  days  repay  the 
recited  consideration,  etc.,  held  to  be  a  chat- 
tel mortgage,  and  not  a  sale;  "repay"  mean- 
ing "to  pay  back;  to  refund;  aa,  to  repay  mon- 
ey borrowed  or  advanced." — Id. 

That  a  bill  of  sale  contains  a  stipulation  that 
the  title  to  the  property  is  to  become  absolute 
on  default  of  the  repayment  by  the  seller  of 
the  consideration  does  not  prevent  the  instru- 
ment from  being  con^rued  as  a  chattel  mort- 
gage; such  provision  being  ineffectual,  as  op- 
pressive to  creditors  and  contrary  to  public 
policy.— Id. 

®=>44)  (Tex.Com.App.)  Where  it  clearly  ap- 
pears from  the  language  of  a  bill  of  sale  that 
it  is  intended  as  a  mortgage,  it  is  error  to 
leave  its  construction  to  the  jury.— Walker  v. 
Wilmore.  212  a  W.  655. 

m.  GONSTRUOTION   AND   OPERA- 
TION. 

(D>  Iilen  and  Prtorltr. 

®i=>l57(2)  (Tex.Oiv.App.)  Under  Vernon's- 
Suyles'  Ann.  Civ.  St  1914,  art.  5055,  providing 
that  chattel  mortgages  shall  be  void  as  against 
subsequent  mortgagees  or  lienholders  in  goo  I 
faith  unless  forthwith  deposited  and  filed  in 
the  office  of  the  county  clerk,  the  burden  is 
upon  the  subsequent  mortgagee  or  lienholder  ti> 
show  by  a  preponderance  of  the  evidence  that 
he  was  a  bona  fide  purchaser  or  holder  for  val- 
ue.—First  Nat.  fiank  v.  Todd,  212  S.  W.  219. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914. 
art.  5655,  pro\iding  that  chattel  mortgagea 
shall  be  void  as  against  subsequent  mortsagees 
or  lienholders  in  good  faith  unless  deposited  in 
the  office  of  the  county  clerk,  proof  by  subse- 
quent mortgagee-  of  the  execution  of  his  mort- 
gage together  with  the  fact  that  a  note  was 
taken  for  a  less  amount  than  an  old  one  evi- 
dencing the  same  indebtedness,  and  that  an 
extension  was  granted,  was  not  sufficient  to 
show  that  the  subsequent  mortgagee  was  a 
bona  fide  mortgagee  for  value,  there  being  no 
showing  that  the  extension  was  not  a  mere  in- 
cidental; such  an  extension  not  constituting 
a  new  consideration  (citing  Words  and  Phrases, 
B^rst  and   Second  Series,  Consideration).— Id. 

In  action  by  a  subsequent  chattel  mortgagee 
to  foreclose  a  mortgage,  where  a  prior  mortga- 
gee intervened,  evidence  held  to  warrant  a  fiuii- 
ing  that  plaintiff  was  not  a'  bona  fide  subse- 
quent mortgagee  for  value,  although  the  mort- 
gage was  executed  in  renewal  of  an  older  mort- 
gage, and  although  the  mortgagee  advanced  the 
fees  or  charges  for  preparing  the  instrument, 
nn.i  although  mortgagor  was  credited  with  a 
balance  left  over  of  $1.60. — Id. 

V.   RIGHTS  AND  REMEDIES  OF 
CREDITORS. 

<S=>I97(2)  (Mo.App.)  Under  Rev.  St.  1909,  i 
2S61,  bill  of  sale  whereby  owner  of  horses  as- 
signed and  set  them  over  to. an  indorser  of  his 
notes  as  security,  which  bill  was  a  morti^age 
rather  than  a  present  transfer  of  absolute  title, 
was  void  as  to  execution  creditors  of  the  own- 
er, and  the  horses  might  be  levied  upon  am', 
sold  in  satisfaction  of  judgment  against  him. 
though  the  judgment  creditors  and  purchaser 
were  informed  of  existence  of  the  bill  of  sale, 
not  recorded;  no  possession  of  the  horses  hav- 
ing been  given  the  indorser  mortgagee.— Miller 
v.  Tallent,  212  S.  W,  78. 

CHILDREN. 

See  Infants;    Parent  and  Child. 

CITIES. 

See  Municipal  Corporations. 
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CIVIL  RELIEF. 

See  Army  and  Navy,  4=b34. 

CLERKS  OF  COURTS. 

See  Judgment,  ^»840. 

€=»70  (Ato.)  Circuit  clerk  has  the  right  to  de- 
IKisit  funds  deposited  with  him  under  order  of 
court  with  •banks  ip  his  name  as  clerk.— State 
ex  rel.  Ridge  v.  Shoemaker.  212  S.  W.  1. 

Circuit  clerk  who  has  custody  of  fund  depos- 
ited with  clerk  under  order  of  court,  and  who 
does  not  loan  the  money  or  receive  interest 
thereon,  is  not  liable  for  interest  on  the  fund, 
in  view  of  Rev.  St.  1009,  ijl  4557-i559.— Id. 

If  circuit  clerk  receives  a  benefit  from  banks 
by  reason  of  improper  arrangements  as  to  de- 
IK>8it  of  funds,  a  party  who  lias  deposited  money 
in  court,  pending  litigation,  under  court's  or- 
<lcr,  is  not  entitled  to  recover  the  benefit ;  such 
right  being  exclusively  in  the  state,  under  Rev. 
St.  1009,  S  4558.— Id. 

€=»75  (Mo.)  In  action  against  circuit  clerk  and 
his  bondsman  for  interest  on  fund  deposited 
with  clerk  upon  order  of  court,  evidence  held 
conclusive  that  clerk  did  not  loan  any  portion 
of  the  fund  nor  receive  interest  thereon. — State 
ex  reL  Ridge  v.  Shoemaker,  212  S.  W.  1. 

COAL  HOLES. 

See  Municipal  Corporations,  ®=>819. 

COMMERCE. 

See  Carriers,  <g=>26,  32,  158,  177,  180,  185,  186, 
219;    Intoxicating  Liquors,  ®=»2G1. 

X.  POWXB  TO  REGULATE  IH  OEN- 
EBAIu 

<8=»I4  (Tex.Civ.AppO  Acts  35th  Leg.  (Fourth 
Called  Sess.)  c  24.  $  8,  making  it  unlawful  for 
any  railroad  to  transport  within  or  import  into 
the  state  intoxicants,  or  for  any  person  to  re- 
ceive the  same  or  to  deliver  the  same,  in  so 
far  as  it  interferes  with  interstate  commerce, 
is  made  valid  by  Webb-Kenyon  Act  (I'.  S. 
Pomp.  St.  S  87.S9).-Oulf,  C.  &  S.  F.  Ry.  Co.  v. 
State,  212  S.  W.  845. 

n.   SITBJECTS   OF  BEOUIiATION. 


(Tex.Civ.App.)  A  foreign  corporation 
has  the  right,  without  obtaining  a  permit  to 
do  business  in  the  state,  to  collect  a  debt  in- 
curred in  the  transaction  of  interstate  com- 
merce, and,  having  accepted  a  promissory  note 
of  a  third  person  In  part  payment  of  such  debt, 
may  sue  thereon  in  the  state,  although  the 
note  of  the  third  person,  who  had  dealings  with 
the  purchaser  of  the  corporation's  goods,  had 
made  the  note  payable  diriect  to  the  corpora- 
tion.— t^risp  V.  Christian  Moeriein  Brewing  Co., 
212  S.  W.  531. 

COMMERCIAL  PAPER. 

See  Bills  and  Not^. 

COMMISSIONERS. 

See  Animals,  $»36. 

COMMON  LAW. 

See  Estates  Tail,  €=»2;  Indictment  and  In- 
formation, €=»112;  Municipal  Corporations, 
^=»706;    Principal  and  Agent,  €?»I45. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «8=»276. 

COMPROMISE  AND  SETTLEMENT. 

See  Contracts,  «=»129. 

«=»2  (Mo.App.)  Where  defendants  claimed 
they  owed  plaintiff  nothing,  a  payment  to  him 
of  a  certain  amount  due  his  principal,  which 


was  paid  to  plaintiff  as  a  matter  of  accommo- 
dation, with  the  consent  of  the  principal,  held 
not  a  compromise.— Davis  v.  Greenlee,  212  S. 
W.  22. 

$=>5(2)  (Mo.App.)  Where  there- is  a  dispute  as 
to  how  much  is  owing  under  a  conceded  con- 
tract or  agreement,  and  the  debtor  offers  a  cer- 
tain amount  in  settlement,  which  the  creditor 
accepts,  the  creditor  is  precluded  from  further 
complaint.— Davis  v.   Greenlee,  212   S.   W.  22. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales.  <8=>479. 

CONSTITUTIONAL  LAW. 

See  Courts.  <S=»231;    Statutes,  «=95-121. 
For  validity  of  statutes  relating  to  particular 
sabjects,  see  also  the  various  speciBc  topics. 

n.   GOHSTBUCTIOIf,     OPERATION, 

AND  EITFOROEIMaiMT  OF  CON- 

STITTTTIOHAI.  PROVISIONS. 

4=938  (Mo.)  Acts  of  the  Legislature  are  not 
void  because  they  violate  public  policy  unless 
that  policy  ia  embodied  m  some  provision  of 
the  state  or  federal  Constitution,  and  the  pub- 
lic policy  of  the  state  on  any  given  subject  is 
found  in  the  provisions  of  the  Constitutiou  and 
acts  of  the  Legislature  in  harmony  therewith 
relating  to  that  subject. — Rutledge  v.  First 
Presbyterian  Church  of  Stockton,  212  S.  W. 
859. 

4=»43(1)  (Mo.)  Where  constitutionality  of  a 
statute  is  denied,  the  question  should  be  raised 
on  record  at  first  opportunity.— Meredith  v. 
Claycomb,  212  S.  W.  801. 

Where  petition  in  an  automobile  collision 
case  pleaded  and  based  its  case  upon  an  ordi- 
nance, defendant  waived  right  to  question  con- 
stitutionality of  ordinance,  where  hf  did  not 
raise  constitutional  question  until  h^  excepte<I 
to  instructions  given  jury. — Id. 
<&=s>48  (Tex.Civ.App.)  If  an  act  is  susceptible  of 
two  constructions,  one  which  makes  it  valid 
nnd  the  other  invalid,  that  construction  should 
be  adopted  which  will  sustain  validity.— White 
V.  Fahring,  212  S.  W.  193. 

It  will  not  be  presumed  that  the  Legislature 
intended  to  pass  an  act  in  violation  of  the  Con- 
stitution, and  an  act  will  not  be  so  construed 
when  it  is  susceptible  of  a  different  construc- 
tion.— Id. 

HI.  DISTRIBUTION  OF  OOVERN- 

MENTAI.  POWERS  AND 

FUNCTIONS. 

(B)  JnAtcInl  PoTvero  and  Pnnettons. 

e=>70(3)  (Tex.Cr.App.)  Rev.  St.  1911,  art. 
5229,  declares  that  boys  under  17  years  of  age 
charged  with  felonies,  who  do  not  claim  the 
privilege  of  trial  as  juveniles,  may  be  sent  to 
the  penitentiary,  where  the  conviction  con- 
demned them  for  a  period  greater  than  5 
years,  but  if  for  less  penalty  the  confinement 
shall  be  in  the  juvenile  school,  but  the  statutes 
make  no  such  exemption  for  girls  and  the  dis- 
crimination between  the  two  classes,  boys  and 
girls,  if  wrong,  is  for  the  Legislature,  and  not 
for  the  courts  to  remedy.— Slade  v.  State,  212 
S.  W.  661. 

<=80(;{)  (Ark.)  Act  No.  55  of  Acts  1919,  cre- 
ating road  improvement  district  No.  9  in  Crit- 
tenden county,  by  section  8  authorizing  dis- 
trict commissioners  to  determine  what  roads 
it  was  most  necessary  to  improve  and  to  file 
improvement  plans,  specifications,  and  plat 
with  county  clerk  for  approval  of  county  court, 
does  not  delejcate  such  authority  to  commis- 
sioners as  to  invalidate  act  because  interfering 
with  county  court's  constitutional  exclusive  ju- 
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riadiction,  orer  public  roads  of  county. — ^Rhodes 
V.  Barton,  212  S.  W.  333.  >. 

Vm.   RETROSPEOXrVE  AND  EX  POST 
FACTO  ZJkWB. 

«=>I88  (Tex.CivJipp.)  Where  the  Legislature, 
in  passing  an  act  giving  an  employ^  of  the  state 
railroad  permission  to  sue  for  injury,  provided 
that  limitations  should  not  begin  to  run  until 
the  passage  of  the  act,  such  act  was  not  under 
the  ban  interdicting  retroactive  statutes. — State 
V.  Elliott,  212  S.  W.    895. 

«=s>l89  (Tei.Com.App.)  To  construe  Rev.  St 
1911.  art.  2178,  providing  for  allowance  of  at- 
torney's fees  in  certain  suits  to  recover  for 
damaged  freight,  as  applying  to  damage  claims 
arising  prior  to  the  act  becoming  effective, 
Would  render  it  retrospective  in  its  operation, 
and  therefore  obnoxious  to  Const,  art.  1,  {  1.6. — 
Freeman  v.  W.  B.  Walker  &  Sons,  212  S.  W. 
637. 

Z..  EQTTAL  PROTECTION  OF  LAWS. 

«=>237  (Tenn.)  The  requirement  of  Priv.  Laws 
1917,  c.'648,  that  dogs  be  registered  and  wear 
collars  bearing  tags  for  Identification  Is  reason- 
ajble,  and  the  enactment  that  dogs  not  so  iden- 
tified are  a  i>ublic  nuisance  when  found  running 
at  large,  while  dogs  so  identified  are  permitted 
to  run  at  larj-e,  is  not  an  arbitrary  and  unrea- 
sonable discrimination.— Ponder  v. 'State,  212  S. 
W.  417. 

XI.   DUE  PROCESS  OF  ULW. 

«=»278(1)  (Tei.Civ.App.)  The  execution  of 
Cental  contract  and  assignment  thereof  by 
mortgagor  does  not  constitute  the  taking  of 
mortgagees'  property  or  an  impairment  of  their 
security  within  federal  Const.  Amend.  14,  pro- 
hibiting taking  of  property  without  due  pro- 
cess of  law.— Sanger  Bros.  t.  Hunsucker,  212 
S.  W.  514. 

^=9281  (Ark.)  The  provisions  for  an  appeal, 
or  for  appearance  and  demand  for  a  jury  in 
Drainage  District  Acts  1905,  p.  143,  1909,  p. 
829,  1911,  p.  193,  1913,  p.  738,  amply  protect 
the  rights  of  owners  whose  property  is  taken 
for  construction  of  ditches  for  public  drainage 
districts,  and  constitutes  due  process  of  law. — 
Dickerson  v.  Tri-County  Drainage  Dist.,  212 
S.  W.  334. 

<D=>284(1)  (Ark.)  Where  the  Arkansas  tax 
commission,  in  fixing  the  assessment  of  a  rail- 
road, has  considered  and  included  elements  of 
value  of  private  property  not  owned  or  used 
by  the  road  or  by  any  one  for  it  as  public  car- 
rier, the  action  amounted  to  an  illegal  exaction 
or  the  taking  of  property  without  due  process 
of  law.— State  y.  Alississippi,  A.  &  W.  By.  Co., 
212  S.  W.  317. 

®=>290(1)  (Tex.Civ.App.)  Where  a  city  charter 
provided  that  on  the  day  fixod  for  hearing  any 
person  owning  or  having  any  interest  in  the 
property  proposed  to  be  assessed  for  paving 
should  have  the  right  to  be  heard,  held,  that 
the  provision  of  the  charter  making  the  lien 
of  paving  superior  to  that  of  a  mortgage  was 
not  invalid  as  working  a  deprivation  of  proper- 
ty without  due  process  of  law  in  violation  of 
Const.  Tex.  art.  1,  i  19,  and  Const  U.  S. 
Amend.  14,  S  1.— Wooten  v.  Texas  Bitulithic 
Co.,  212  S.  W.  24a 

CONTINUANCE. 

See  Appeal  and  Error,  <e=»544,  966;    Criminal 

Law,  €=3596. 
€=>7  (Ark.)  The  granting  or  refusing  of  a  con- 
tinuance is  within  the  sound  legal  discretion  of 
the  trial  court.— C.  H.  Robinson  Co.  v.  Hudg- 
ins  Produce  Co.,  212  S.  W.  305. 
4=9 1 2  (Ark.)  Court  did  not  abuse  its  discretion 
in  refusing  to  grant  a  motion  for  continuance, 
on  account  of  sickness  of  chief  counsel  at  the 
time  it  was  necessary  to  prepare  the  case  for 
trial,  where  the  case  was  thoroughly  prepared 


for  trial  by  other  counsel.— C.  H.  Robinson  Co. 
V.  Hudeins  Prodnee  Co.,  212  S.  W.  305. 
9=>20(5)  (Tex.Civ.App.)  Where  an  action  for 
breach  of  contract  was  filed  March  22,  1917, 
and  was  called  for  trial  July  23d  following, 
when  a  postponement  was  obtained  until  Au- 
gust 23d,  at  which  time  continuance  because 
of  the  absence  of  one  of  defendant's  attorneys 
was  refused,  the  trial  court  did  not  abuse  its 
discretion  where  there  was  nothing  to  indicate 
that  defendant  was  deprived  of  any  defense  or 
that  it  was  not  ably  and  fuUy  represented. — 
Early-Foster  Co.  v.  El  Campo  Rice  Milling 
Co..  212  S.  W.  964. 

€=>25  (Tex.Civ.App.)  Refusal  of  continnanoe 
for  absence  of  witness  is  not  error,  where  it 
appears  that  his  testimony  was  not  of  a  char- 
acter that  would  have  brought  about  a  different 
result  in  the  trial  court— Parker  v.  Harrell,  212 
S.  W.  542. 

<S=926(11)  (Tei.Civ>App.)  A  motion  for  contin- 
uance, based  on  absence  of  nonresident  witness- 
es, was  properly  overruled,  where  no  effort  had 
been  made  to  take  their  depositions,  and  their 
testimony  at  a  previous  trial  was  read. — Spark- 
man  V.  Stout,  212  S.  W.  526. 
€=335  (Ark.)  Where  a  case  had  been  continued 
for  one  term  of  the  court  and  the  witnesses  em- 
braced  in  the  motion  all  lived  beyond  the  juris- 
diction of  the  court,  so  that  it  would  have  been 
necessary  to  take  their  deposition,  and  the 
motion  for  a  continuance  was  read  as  testimony 
to  the  jury,  and  the  testimony  of  the  witnesses 
appeared  in  it  as  fully  as  it  could  have  been 
taken  in  deposition,  the  court  did  not  abuse  its 
discretion  in  refusing  to  grant  a  continuance. — 
C.  H.  Robinson  Co.  v.  Uudgins  Produce  Co., 
212  S.  W.  305. 

CONTRACTS. 

See  Action.  <S=»25,  27;  Adoption,  «=»17;  Alter- 
ation of  Instruments,  ®=99;  Appeal  and 
Error,  <8=»1039,  1052,  1062,  1099;  Assign- 
ments; Bills  and  Notes;  Carriers,  $=926, 
177,  180,  203,  218;  Compromise  and  SetUe- 
ment ; .  Continuance,  ^=320;  Corporations, 
«=»406;  Courts,  «=9231;  Covenants;  Cus- 
toms and  Usages,  €=>10;  Damages,  €=940, 
80,  1^  190;  Equity,  <S=957;  Estoppel,  €=9 
102;  Hfvidence,  *=9317,  410,  424,  429;  Ex- 
change of  Property ;  Executors  and  Adminis- 
trators, €=>96;  Frauds,  Statute  of;  Home- 
stead, <S=»118;  Husband  and  Wife,  <S=929,  31, 
230;  Insurance,  <g=»85,  146,  618,  807 ;  Inter- 
est, <S=9l ;  Landlord  and  Tenant,  ®=9l8,  226; 
Master  and  Servant  ®=»23,  341,  417 ;  Mines 
and  Minerals,  «=»75,  78;  Municipal  Corpora- 
tions, ®=>331,  341,  446;  Partnership,  <3=964: 
Pledges,  ®=930,  56;  Principal  and  Agent  *=> 
143,  145,  147,  163;  Railroads,  <8=972,  136; 
Receivers,  €=9116;  Release;  Sales;  Ship- 
ping, €=954;  Specific  Performance;  Stipula- 
tions: SUtcs,  €=9191;  Statutes,  €=»21 ;  Tel- 
egraphs and  Telephones,  €=954,  66;  Trial, 
€=9l21;  Vendor  and  Purchaser;  Wills,  e=> 
400. 

I.   REQUISITES   AlfD   VAI.IDITT. 

(A)    Natnre  and  Esaenttala  In  General. 

€=9tO(l)  (Ark.)  There  must  be  mutuality  in  a 
contract  to  make  it  enforceable.— Blanton  v. 
Forrest  City  Mfg.  Co.,  212  S.  W.  330. 
€=»I0(1)  (Tex.Civ.App.)  S.,  under  whom  appel- 
lees claimed,  having  accepted  from  appellants 
numerous  payments  of  money  under  the  con- 
tract, and  appellees  having  incurred  at  least 
some  expense  in  pursuance  of  the  contract,  the 
contract  is  not  unilateral  in  the  sense  that  it  is 
not  binding  upon  appellees. — Edwards  v.  Rob- 
erts, 212  S.  W.  673. 

€=9 1 0(1)  (Tex.Civ.App.)  A  contract  is  not  void 
because  it  is  terminable  at  the  option  of  one 
of  the  parties  if  there  is  a  valid  consideration 
for  such  option.— Merchants'  Life  Ins.  Co.  r. 
Oriswold,  212  S.  W.  807. 
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«s>IO(2)  (Tez.CiTApp.)  A  ooatmct  which 
bound  an  insurance  company  to  employ  an 
agent  for  five  years,  and  bound  the  agent  to 
work  for  that  period  unless  the  contract  should 
be  sooner  terminated  in  one  of  the  methods 
stipulated,  and  providing  for  compensation  by 
a  percentage  on  new  and  renewal  insurance 
premiums,  held  not  void  for  want  of  mutuality. 
—Merchants'  Life  Ins.  Co.  v.  Griswold,  212  S. 
W.  807. 

A  contract  between  an  insurance  company 
and  its  agent  was  not  rendered  unilateral  by 
a  stipulation  under  which  the  agent  could  ter- 
minate the  contract  at  his  option  by  giving  90 
days'  notice  in  writing  of  his  intention  to  do  so, 
nor  vras  the  contract  made  thereby  one  at  will 
on  the  part  of  the  agent. — Id. 
^=>I0(4)  (Ark.)  Contract  under  which  dealer 
was  given  exclusive  right  to  sell  manufactured 
products  of  manufacturer  of  motor  trucks  held 
lacking  in  mutuality  in  view  of  provision  that 
dealer  could  not  recover  for  loss  of  profits  due 
to  company's  failure  to  fill  orders  and  nncn- 
forcoable  in  so  far  as  it  was  executory,  so  that 
dealer  could  not  recover  loss  of  profits  due  to 
company's  failure  to  deliver. — ^Weil  v.  Chicago 
Pneumatic  Tool  Co..  212  S.  W.  318. 

<B)    Partlea,    Propoaals,    aad    Acceptance. 

4=>22(1)  (Ark.)  An  ofEer  without  acceptance  is 
not  a  contract.  Gratuitous  promises  or  prop- 
ositions to  pay  money  upon  condition  or  upon 
happening  of  some  event  or  the  doing  of  some 
act,  or  incurring  some  expense,  loss,  or  legal 
obligation,  become  binding  as  legal  and  valid 
contracts  upon  acceptance  and  performance  of 
the  stipulated  condition. — Blanton  v.  Forrest 
City  Mfg.  Co.,  212  S.  W.  S30. 
®=528(2)  (Tex.CivApp.)  In  an  action  by  owner 
of  building  against  cement  company  to  recover 
an  alleged  agreed  rebate,  the  owner's  testimony 
as  to  his  preference  for  a  steel  building  over  a 
concrete  one,  and  the  effort  of  cement  company 
to  induce  him  to  change  to  concrete,  and  of  his 
being  so  induced  by  confidential  rebate  agree- 
ment held  relevant  to  the  issue  as  to  the 
amount  of  agreed  rebate.— Southwestern  Port- 
land Cement  Co.  v.  Schwartz,  212  8.  W.  977. 

(C)  Formal  Reanialtea. 

«s>40(2)  (Tex.CivApp.)  Damages  for  loss  of 
profits  recoverable  for  breach  of  contract  must 
be  such  profits  as  appear  from  the  contract  it- 
self, and  not  the  inability  by  reason  of  such 
breach  to  carry  out  some  collateral  or  specu- 
lative venture,  and  the  evidence  must  furnish 
some  standard  by  which  the  amount  of  the  prof- 
its which  would  accrue  but  for  the«breach  can 
be  estimated  with  some  degr«e  of  probability. — 
Merchants'  Life  Ins.  Co.  v.  Griswold,  212  S.  W. 
807. 

«=>42  (Tez.Civ.App.)  The  validity  of  a  con- 
tract for  the  sale  of  cotton  was  not  affected 
by  the  fact  that  the  seller  did  not  obtain  a 
copy  thereof,  and  it  was  not  a  condition  to  the 
buyer's  recovery,  as  for  seller's  breach,  that 
seller  had  obtained  such  copy;  the  general 
rule  as  to  delivery  of  written  instruments  not 
requiring  that  a  copy  or  duplicate  of  a  mu- 
tual agreement  be  delivered  to  each  of  the 
parties  to  render  the  agreement  effective.— 
Templeman  v.  Closs.  212  S.  W.  187. 

(B)   Talldttr  ot  Aaaent. 

«=>94(5)  (Tei.Civ.App.)  To  avoid  a  contract 
for  fraud  or  misrepresentation,  it  is  not  neces- 
sary that  the  fraud  should  have  been  the  sole 
cause  of  making  the  contract,  but  sufficient  if 
the  fraudulent  representation  was  relied  on  t«v 
the  extent  that  it  was  a  material  factor  in  sy* 
ducing  the  making  of  the  contract— Hart-pB^"> 
Co.  v.  Krizan  &  Maler,  212  S.  W.  836. 
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which  dealer  was  instmeted  candidates  should 
be  nominated  by  his  casting  fictitious  votes, 
was  invalid  as  based  on  fraud  and  deceit  of  the 
public,  and  therefore  against  public  policy;  it 
being  immaterial  that  the  complimentary  votes 
were  equalised  and  the  contestants  put  on  the 
same  footing.— Harrison  t.  Perry,  212  S.  W. 
911. 

«=s>l29(l)  (Mo.App.)  In  the  absence  of  fraud  in 
its  various  forms  or  unlawful  consideration,  set- 
tlements to  avoid  litigation  are  not  contrary  to 
public  policy.— Argeropouloa  v.  Kansas  City 
Hys.  Co.,  212  S.  W.  369. 

H.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)   General  Rnlea  of  Conatrnction. 

€=>i88  (Tex.)  Additions  ought  not  to  be  made 
to  contracts  by  implication  beyond  that  which 
is  necessary.— Grubb  v.  McAfee,  212  S.  W.  464. 

(B)  Partlea. 

€=>I87(1)  (Tez.Com.Ai)p.)  Where  one  person 
for  valuable  consideration  makes  a  promise  to 
the  person  from  whom  the  consideration  moves 
for  the  benefit  of  a  third  person,  such  third 
person  may  maintain  an  action  thereon. — Allen 
V.  Traylor,  212  S.  W.  W5. 

(C)   Snitject-Matter. 

®=>f89  (Tez.Civ.App.)  Where  a  debtor  execut- 
ed a  bill  of  sale  to  his  creditor,  who  thereupon 
agreed  to  assume  and  settle  all  debts,  the  debt- 
or is  not  entitled  to  reimbursement  from  such 
creditor  of  a  sum  paid  by  the  debtor  as  dam- 
ages for  fraud;  payment  of  damages  for  his 
torts  not  being  contemplated  by  the  agreement. 
— Ronss  V.  Briscoe,  212  S.  W.  756. 

m.   MODIFICATION  AND  MERGER. 

i3=>237(2)  (Te*.Civ.App.)  Where  owner  of  oil 
leases  assigns  shares  of  stock  and  his  interest 
in  certain  oil  leases  in  consideration  of  as- 
signee's agreement  to  drill  test  well,  and  pur- 
chaser from  assignee  of  an  interest  in  the  con- 
tract assumes  obligation  of  drilling  well,  but 
after  commencing  work  refuses  to  continue, 
whereupon  contract  is  modified  so  as  to  permit 
owner  himself  to  drill  well  with  equipment  fur- 
nished by  such  purchaser  the  preceding  con- 
tracts and  proceedings  constitute  a  sufiicient 
consideration  for  modified  contract. — Hinton  v. 
D'Yarmett,  212  S.  W.  518. 

V.   PERFORMANCE  OR  BREACH. 

<©=>303(3)  (Tex.Civ.App.)  Neither  an  individu- 
al nor  a  corporation  has  the  legal  right  to 
breach  a  contract  for  the  reason  that  it  may  be 
to  the  financial  interest  of  such  party  to  do  so, 
and  either  is  liable  for  damages  caused  by  a 
breach  of  contract,  even  though  it  be  occasion- 
ed by  the  act  of  God. — Merchants'  Life  Ins.  Co. 
V.  Griswold,  212  S.  W.  807. 

VI.  ACTIONS  FOR  BREACH. 

®=>346(1(9  (Mo.App.)  Where  plaintiff  pleaded 
a  contract  to  take  out  of  river  100,000  ties  dur- 
ing the  year,  and  established  by  his  evidence  a 
contract  to  take  out  during  the  year  "about" 
100,000  ties,  there  was  not  such  a  variance 
between  the  pleadine  and  the  evidence  as  to 
be  fatal,  for  "about"  means  "approximately," 
n«rt  is  a  commoTi  -wotA,  having  no  leRal  or 
llniinicaV  aVgnVficance,  a.n4  slriould  be  given  Us 
**  iSmon  meauva.  ot  givto«  a  matK\n  tor  mort- 

oTfttC     »     T,p»TvV\  ■„«    ^\^«,  \fett  \.\xat  «act  proo- 
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CORPORATIONS. 

See  Action,  ®=>25;  Carriers;  Commerce,  ®=» 
46;  Contracts,  ©=9303;  Courts,  €=»231,  478; 
Eminent  Domain,  ®=3209;  Evidence,  <S=36S, 
■441;  Limitation  of  Actions,  ©=>28,  39 ;  Mas- 
ter and  Servant,  $=>351;  Municipal  Corpora- 
tions; Partnership,  ®=364;  Pleading,  ©=98; 
Railroads;  Street  Railroads;  Telegraphs  and 
Telephones. 

rV.   OAPITAIh  STOCK.  ANB  DIVI- 
DENDS. 
<B)   Sn1>iiorlptlon   to   8toak. 

©laSOCl)  (Tex.Civ.App.)  In  an  action  to  recov- 
er money  paid  for  stock  in  oil  company  on  the 
ground  of  fraudulent  representation  as  to  ex- 
istence of  oil  under  the  land,  held,  that  the  rep- 
resentations of  the  defendants  to  the  effect 
that  spirits  had  revealed  through  a  medium  the 
existence  of  oil  in  valuable  quantities  beneath 
the  land  in  question  must,  under  the  circum- 
stances of  the  case,  be  regarded  as  insufficient 
to  form  a  basis  for  relief  aslted  by  plaintiff. — 
Burchill  v.  Hermsmeyer,  212  S.  W.  767. 
<g=a80(4)  (Tex.Civ.App.)  Where  a  subscriber 
seeks  to  recover  money  paid  for  stock  on  the 
li;round  of  fraudulent  representation  as  to  ex- 
istence of  oil  under  company's  land,  that  de- 
fendants represented  that  other  oil  companies 
were  seeking  to  purchase  their  property  was 
immaterial  if  made  long  after  plaintiif  had  ad- 
vanced the  sums  of  money  he  seeks  to  recover. 
—Burchill  v.  Hermsmeyer,  212  S.  W.  767. 
«s»80(ll)  (Tex.Civ.App.)  To  hold  that  oral 
agreement  whereby  defendants  agreed  to  return 
to  plaintiff  money  paid  for  stock  in  an  oil  com- 
pany in  case  oil  was  not  developed  operated  as 
a  fraud,  plaintiff  must  prove  that  defendants  at 
the  time  they  made  the  agreement  did  not  in- 
tend to  fulfill  it,  but  to  deceive  plaintiff  and 
induce  him  to  advance  the  moneys  which  he 
seeks  to  recover.— Burchill  v.  Hermsmeyer,  212 
S.  W.  767. 

€=>80(12)  (Tex.Civ.App.)  In  action  to  recover 
money  paid  for  stock  in  oil  company,  general 
Eillegations  with  reference  to  fraudulent  repre- 
sentations as  to  existence  of  oil  under  the  land 
held  not  to  sustain  judgment  in  plaintiff's  fa- 
vor.—Burchill  V.  Hermsmeyer,  212  S.  W.  767. 

(K)    Intereat,   Dl-vMenda,    and   New    Stock. 

e=3l52  (Ky.)  In  suit  by  stockholder  of  corpo- 
ration to  compel  declaration  of  dividends  out  of 
alleged  surplus,  petition  not  alleging  denial  of 
access  to  company's  books,  or  that  he  was  ig- 
norant of  facts  disclosed  thereby,  or  that  they 
do  not  truthfully  exhibit  the  company's  af- 
fairs, did  not  authorize  a  judgment  for  a  dis- 
closure of  the  financial  condition  and  affairs  of 
the  company  as  demanded  in  petition. — Bickel 
v.  Henry  Bickel  Co.,  212  S.  W.  602. 

While  court's  authority  to  grant  relief  to 
stockholder  of  corporation  by  compelling  dec- 
laration of  dividends  out  of  unused  surplus  is 
clear,  such  action  is  only  justified  on  clear  and 
satisfactory  proof  of  company's  ability  to  pay 
substantial  dividends  after  making  reasonable 
provision  for  present  obligations  and  anticipat- 
ed needs  for  reasonable  time  in  the  future. 
-Id. 

Bill  to  compel  declaration  of  dividends  out 
of  unused  surplus  of  corporation  must  allege 
a  demand  on  directors  and  that  they  have  re- 
fused the  relief  complainant  seeks  in  court.— Id. 

Petition  by  stockholder  of  corporation  to 
compel  declaration  of  dividends  out  of  unused 
surplus  held  insufficient  to  authorize  relief; 
the  only  facts  pleaded  being  net  earnings  and 
dividends  for  five  years,  and  pleader's  conclu- 
sion that  company  had  no  need  for  an  accumu- 
lated "book  value"  surplus,  and  an  amount 
wrongfully  charged  off  to  depreciation,  espe- 
cially where  petition  showed  that  in  prosper- 
ous years  plaintiff  had  been  paid  on  his  in- 
vestment 80  per  cent,  in  cash  dividends  and  re- 
ceived a  100  per  cent,  stock  dividend.— Id. 


V.  MEMBERS    AKD    STOCKHOIJ9EK8. 

(D)   Liability   for   Corporate  Debts   and 
Aot«. 

(S=»232(l)  (Tex.Com.App.)  Where  original  in- 
corporators and  subscribers,  in  their  affidavit 
in  application  for  charter,  set  forth,  as  f-ully 
paying  for  stock  subscribed  by  them,  payments 
partly  in  merchandise  and  partly  in  cash,  they 
could  not  claim,  as  a  defense  to  their  liability 
for  the  amounts  recited  as  cash,  which  were,  in 
fact,  not  paid,  that  their  valuation  in  such  af- 
fidavit of  the  merchandise  turned  over  by  them 
was  too  low.— Park  v.  Rich,  212  S.  W.  947. 
^=9244(1)  (Tex.Com.App.)  Where  incorporators 
and  subscribers  made  affidavit  that  the  stock 
was  fully  subscribed  and  paid,  caused  the  cor- 
poration's books  to  so  show,  had  stock  issued 
to  themselves  as  fully  paid  and  nonassessable, 
and  represented,  in  sale  of  the  stock,  that  it 
was  fully  paid,  purchaser  paying  full  face  value 
therefor,  but,  although  they  had  paid  for  the 
stock  the  amount  of  merchandise  recited  in 
their  affidavits,  the  cash  amounts  recited  as 
paid  were  in  fact  not  paid  by  them,  the  ques- 
tion of  their  good  faith  in  their  sale  of  the 
stock  was  immaterial  on  the  question  of  their 
liability  for  amounts  unpaid  on  their  stock. — 
Park  v.  Rich,  212  S.  W.  947. 

VI.    OFFICERS   AND    AGENTS. 

(C)    RlKhtB,    Dntlea,    and    L.tablIltteB   aa   to 
Corporation   and   Ita   Blembera. 

<&=»3t2(6)  (Mo.)  Stockholders,  who  were  offi- 
cers, bondholders,  and  creditors  of  a  railroad 
corporation  had  same  right  as  any  creditor  or 
stranger  to  bid  for  property  of  corporation  at 
a  foreclosure  sale,  where  corporation  had  not 
been  under  their  control  for  some  time,  having 
been  in  the  hands  of  a  receiver,  and  the  stock 
owned  by  thpm  was  valueless  and  did  not  en- 
ter into  purchase  price. — Sebree  v.  CassvUle  & 
W.  R.  Co.,  212  S.  W.  11. 

Vn.   COBPOBATE   POWEBS   AND 
XIABIIilTIES. 

(B)   Repreaentatlon  of  Corporation  by  Ot- 
tlcera  and  Asenta. 

®=»399(2)  (Tex.Civ.App.)  The  term  "general 
manager''  imports  general  authority  to  perform 
all  reasonable  things  iu  conducting  the  usual 
and  customary  business  of  his  principal. — Hin- 
ton  v.  D'Tarmett,  212  S.  W.  518. 
<8=»399(2)  (Tex.Civ.App.)  While  the  directors 
of  a  corporation,  subject  to  limitations  of  char- 
ter and  by-laws,  have  as  much  control  of  its 
business  affairs  as  an  individual  has  over  his 
own  business,  their  power  is  no  greater. — Mer- 
chants' Life  Ins.  Co.  v.  Griswold,  212  8.  W. 
807. 

©=>40«(4)  (Tex.Clv.App.)  General  manager  ot 
oil-drilling  corporation  had  authority  to  modify 
contract  under  which  the  corporation  was  ob- 
ligated to  drill  well  for  owner  of  oil  lease  so  as 
to  permit  owner  to  drill  well  with  equipment 
and  casing  furnished  by  the  corporation.— Hin- 
ton  V.  D'Yarmett.  212  S.  W.  618. 
©=»407(1)  (Tex.Civ.App.)  A  private  corporation 
with  limited  power  of  operating,  drilling  for, 
and  producing  oil  was  not  liable  for  medical  serv- 
ices rendered  its  employe  upon  request  of  an- 
other employe  having  no  authority  to  bind  the 
corporation.— Producers'  Oil  Co.  v.  Green,  212 
S.  W.  68. 

©=3429  (Tex.Civ.App.)  Corporations  can  be 
bound  by  their  agents  only  when  acting  within 
the  scope  of  their  authority,  and  those  dealing 
with  such  agents  are  not  only  chargeable  with 
notice  of,  but  in  case  of  controversy  have  the 
burden  of  showing  authority  assumed  to  have 
been  iu  fact  possessed. — Producers'  Oil  Co.  v. 
(Jreen.  212  S.  W.  6.S. 

©=432(1)  (Tex.Civ.App.)  Corporations  can  b* 
bound  by  their  agents  only  when  acting  within 
the  scope  of  their  authority,  and  those  dealing 
with  such  agents  are  not  only  chargeable  with 
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notice  of  but  in  case  of  controversy  have  the 
harden  of  showing,  authority  assumed  to  bare 
been  in  fact  possessed. — Producers'  Oil  C5o.  v. 
Green,  212  S.  W.  68. 

<S=»432(12)  (Tex.Clv.App.)  In  physician's  ac- 
tion against  corporation  for  professional  serv- 
ices rendered  employg  of  the  corporation,  evi- 
dence held  insufficient  to  sustain  finding  that 
employ^  who  had  made  arrangements  for  the 
rendition  of  such  services  had  authority  to  bind 
the  corporation. — Producers'  Oil  Co.  v.  Green, 
212  S.  W.  68. 

(D)   Oontracta   and  ladebtedneaa. 

®=>482(8)  (Mo.)  Where  a  court  having  juiis- 
diction  over  subject-matter  of  a  fojecloBure 
proceeding  against  a  corporation  and  all  per- 
sons interested  confirms  a  sale,  neither  inade- 
quacy of  price  nor  offers  of  better  prices,  nor 
anything  but  fraud,  accident,  mistake,  or  some 
other  cause  for  which  equity  would  avoid  a 
lilce  sale  between  private  parties,  will  warrant 
a  court  in  avoiding  the  sale. — Sebree  v.  CasR> 
ville  &  W.  R.  Co.,  212  S.  W.  11. 

Where  a  creditor  of  a  corporation  was  pres- 
ent at  a  foreclosure  sale  and  bid  on  the  prop- 
erty, made  no  protest  against  sale,  filed  no 
exceptions  to  report  of  commissioner,  inter- 
posed no  objections  to  confirmation  of  report, 
received  his  distributive  share  of  the  proceeds 
of  the  sale,  and  retained  the  same,  he  was 
estopped  from  complaining  a  year  Inter  that 
sale  was  void  by  reason  of  fact  that  purchasers 
were  stockholders;  there  being  no  claim  of 
fraud.— Id. 

(F)  CtTlI  Actions. 

<g=9503(l)  (Mo.App.)  Under  Rev.  St.  1909,  | 
1754,  the  "venue  of  action  on  a  life  policy  was 
either  in  the  county  where  the  cause  of  action 
accrued  or  in  any  county  where  defendant  in- 
surer had  an  office  or  agent.— Uobcrts  v.  Ameri- 
can Nat.  Aasur.  Co.,  212  S.  W.  390. 

IX.  HKINOORPORATION  AMD    RE- 
OROANIZATIOK. 

®=>579(2)  (Mo.)  In  contemplation  of  law, 
shares  of  stock  in  a  corporation  represent  tlie 
property  thereof,  and,  where  at  a  judicial  sale 
part  of  the  stock  is  put  in  as  part  of  a  re- 
organization Consideration,  it  is  equivalent  to 
transfer  to  new  corporation  of  a  part  of  tangi- 
ble property  of  old  corporation,  in  so  far  as 
creditors  are  concerned. — Sebree  v.  Cassville  & 
W.  R.  Co.,  212  S.  W.  11. 


FOREIGN     CORPORATIONS. 

<g=3642(6)  (Tex.CivApp.) 'That  a  foreign  corpo- 
ration rcimliui'sed  a  purchaser  of  its  goods  for 
rent  paid  for  premises  in  which  the  property 
bought  was  stored  and  for  money  paid  for  sipns 
advertising  the  goods,  and  furnishod  a  truck  for 
the  delivery  of  goods,  retaining  the  ownership, 
but  requiring  the  purchaser  of  the  goods  to  pay 
the  expenses  of  the  uplceep.  does  not  conclusive- 
ly prove  that  the  corporation  was  transacting 
business  in  the  state,  being  only  evidence  of  such 
fact. — Crisp  v.  Christian  Mocrlein  Brewing  Co., 
212  S.  W.  531. 

€=>648  (Ky.)  The  tax  commission,  in  deter- 
mining the  proportion  of  capital  stock  employ- 
ed within  the  state  in  ascertaining  the  amount 
of  license  tax  which  plaintiff,  nonresident  cor- 
poration, should  pay  under  Ky.  St.  Supp.  1918, 
I  4189c.  properly  included  (1)  total  amount  of 
purchase,  and  (2)  amount  of  purchase  in  the 
state  in  its  calculations;  the  term  "business 
transacted,"  as  used  in  the  statute,  meaning 
not  only  income,  but  every  kind  of  business 
transacted  witliin  the  state. — P.  Lorillard  Co. 
V.  Scott.  212  S.  W.  145. 

In  determining  the  amount  of  annual  license 
tax  of  nonresident  corporation  under  Ky.  St. 
Supp.  1918,  §  4189c,  the  tnx  commission  may 
not  select  from  a  corporation's  business  trans- 
actions only  such  items  as  are  favorable  to 
the   state,   but  must  include  all  transactions 


disclosed  by  the  corporation's  report  whick  it 
is  required  to  make,  as  was  done  in  the  in- 
stant case. — Id. 

Where  all  items  furnished  by  plaintiff  non- 
resident corporation  for  the  purpose  were  in- 
cluded by  tax  commission  in  fixing  amount  of 
plaintiff's  annual  license  tax  under  Ky.  St.  Supp. 
191S,  i  4189c,  plaintiff  cannot  complain  -  of 
omission  of  items  of  property  which  might 
have  been  included.— Id. 

«=>672(4)  (Tex.Civ.App.)  A  petition  by  a  for- 
eign corporation,  which  contains  no  allegation 
that  the  transaction  involve<l  constituted  busi- 
ness done  in  the  state,  was  not  subject  to  a  gen- 
eral demurrer  because  it  contained  no  allegation 
that  plaintiff  had  a  permit  to  do  business  in  the 
state. — Crisp  v.  Christian  Moerlein  Brewing  Co., 
212  S.  W.  531. 

<^s>672(7)  (Tex.Civ.App.)  There  being  no  alle- 
gation in  plaintiff's  petition  or  in  defendant's 
answer  and  no  evidence  to  the  effect  that  plain- 
tiff, a  foreign  corporation,  is  transacting  busi- 
ness or  has  established  a  general  or  special  of- 
fice in  the  state,  it  was  not  necessary  for  plain- 
tiff to  prove  that  it  had  obtained  a  permit  to 
do  business  in  the  state  pursuant  to  liev.  St. 
1896,  arts.  74.'i,  746.— Houston  Oil  Co.  of  Tex- 
as V.  W.  R.  Pickering  Lumber  Co.,  212  S.  W. 
802 

CORRUPT  PRACTICES. 

See  Elections,  «=»151,  158,  228,  231,  273. 

COSTS. 

See  Appeal  and  Error  jg=»,58,  781, 1116;  Courts, 
(8=3202;  Kminent  Domain,  ®=>230;  Insur- 
ance, iS=»!S98;  Sequestration,  <S==>20 ;  'Taxation, 
«=>499,  658 ;  Vendor  and  Purchaser,  «=»285, 
292. 

V.   AMOUNT.  RATE.  AND  ITEMS. 

«g=>l73(l)  (Tex.Com.App.)  Rev.  St.  1911,  art. 
2178,  providing  that  hereafter  any  person  hav- 
ing a  valid  bona  fide  claim  against  any  person 
or  corporation  for  damaged  freight  may  present 
the  same  for  payment,  and,  if  not  paid  within 
20  days,  may  sue  thereon,  and  shall  be  entitled 
to  attorney's  fees.  It  must  be  prestinied  that 
the  Legislature  intended  by  the  use  of  the  word 
"hereafter"  that  the  statute  should  be  prospec- 
tive, so  that  attorney's  fees  could  not  be  bad 
in  a  suit  upon  a  claim  which  arose  prior  to  the 
act  becoming  effective. — Freeman  v.  W.  B. 
Walker  &  Sons,  212  S.  W.  637. 

Vn.    ON  APFEAI.  OR  ERROR.   AND 

ON  NEW  TRIAI.  OR  MOTION 

THEREFOR. 

^3»262  (Tex.Civ.App.)  An  appellee's  sugges- 
tion that  the  appeal  was  taken  for  delay  opens 
the  entire  record  for  consideration.— South- 
western Portland  Cement  Co.  v.  Schwartz,  212 
S.  W.  977. 

COUNTIES. 

See  Abatement  and  Revival,  ®=»81:  Animals, 
©=>4,  34,  30;  Counties.  <©=>1G!>;  Courts.  <S=» 
47S:  Criminal  Law,  <E=»3'_'2;  I>rains,  <g=»(!0; 
Evidence,  $=365;  Insurance,  ©=»6]8;  I.iand- 
lord  and  Tenant,  <©=>226;  Partuershjp,  (S=» 
64:  Pleading,  <S=3248;  Sheriffs  and  Con- 
stables, «=>65.  157:  Sututes.  «=»93:  Taxa- 
tion, <&=»40,  490;    Venue,  <S=»70. 

TV.   FISOAI.  MANAGEMENT.  PVBI.IO 

DEBT,  SECITRITIES,   AND 

TAXATION. 

$=3 1 69  (Ark.)  Sheriff's  return  reciting  in  de- 
tail proper  service  of  notice  calling  in  county 
warrants  for  cancellation  and  reissuance  in  the 
manner  provided  by  statute,  under  Kirby's  Dig. 
§§  117G,  4923,  was  .sufficient  proof  of  service, 
notwithstanding  accompanying  athdavit  of  pub- 
lication by  publisher  of  newspaper,  instead  of 
"editor,  proprietor,  manager  or  chief  account- 
ant," as  required  by  section  4924;    such  affi- 
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davit  not  being  sole  evidence  of  publication, 
and  not  beingr  ineonsistpnt  with  sherifTa  re- 
turn.—Good  Roads  Machinery  Co.  v.  Cox,  212 
S.  W.  87. 

COURTS. 

See  Appeal  and  Error,  ®==>23,  32.  51,  58,  65, 
»535,  719,  739,  1096,  1097,  1114.  1170;  Clerks 
of  Courts;  Criminal  Law,  <@=»112;  EzeCii- 
tors  and  Administrators,  <®=262,  349;  Ha- 
beas Corpus,  ®=>3 ;  Judgment,  <S=>18,  91, 
489;  Justices  of  the  Peace;  Landlord  and 
Tenant,  ®=>291;  Municipal  Corporations, 
<S=>63;  Prohibition;  Taxation,  <S=803;  Trial, 
«=»133. 

X.   NATXmZi,  EXTENT.  Aim  EXERCISE 
OF  JURISDICTION  IN  6ENERAI.. 

^=323  (Mo.)  Jurisdiction  cannot  be  conferred 
by  consent.— City  of  St.  Louis  ex  rel.  and  to 
Use  of  Hydraulic  Press  Brick  Co.  v.  Ruecking 
Const.  Co.,  212  S.  W.  8S7. 
®=>26  (Tex.Civ.App.)  Where  a  court  once  ac- 
quires jurisdiction  over  a  controversy,  it  re- 
tains such  jurisdiction  for  all  purposes  neces- 
sary to  a  final  determination  of  the  rights  of 
the  parties.— U.  S.  Fidelity  &  Guaranty  Co.  v. 
Davis.  212  S.  W.  2.39. 

^=>37(1)  (Mo.)  Jurisdiction  cannot  be  waived. 
—City  of  St.  Louis  ex  rel.  and  to  Use  of  Hy- 
draulic Press  Brick  Co.  v.  Ruecking  Const. 
Co.,  212  S.  W.  8S7. 

n.  ESTABLISHMENT,    ORGANIZA- 
TION, AND   PROCEDURE  IN 
OENERAI.. 

(O)     Rale*     of     Dectiilon,     AdJndlcatlOBa. 
Opinions,  and   Record*. 

®=>92  (Mo.)  Where  only  point  In  issue  was  the 
nature  of  the  estate  a  mother  with  six  children 
took  under  a  deed  providing  that  the  estate 
upon  her  death  without  issue  was  to  descend 
to  her  heirs  at  law,  court's  observation  that  she 
would  Iiave  taken  a  fee  if  no  children  had  been 
born  to  her  was  mere  dictum. — Gillilan  v.  Gilli- 
lan,  212  S.  W.  348. 

^=»92  (Mo.)  In  view  of  the  fact  that  the  duty 
of  the  court  is  to  construe  the  law  as  it  exists 
in  cases  brought  within  its  jurisdiction,  it  is 
unfair  to  give  permanent  and  controlling  effect 
to  casual  statements  in  opinions  outside  the 
scope  of  the  real  inquiry. — Rauch  v.  Metz,  212 
S.  W.  353. 

®=993(1)  (Ky.)  A  decision  of  the  Court  of  Ap- 
peals construing  a  deed  of  certain  lands  estop- 
ped such  court,  by  the  rule  of  stare  decisis, 
to  otherwise  hold  in  another  suit  concerning 
the  same  lands,  l>ut  did  not  estop  the  court 
from  construing  differently  a  similar  deed  con- 
cerning other  lands  as  against  one  who  acquired 
his  interest  before  the  opinion  in  question  was 
delivered,  as  his  property  rights  could  not  have 
vested  upon  confidence  in  the  correctness  of 
such  opinion. — May  v.  Chesapeake  &  O.  Ry. 
Co..  212  S.  W.  131. 

€='97(U)  (Mo.)  In  the  construction  of  a  Mis- 
souri statute,  where  no  federal  question  arises, 
Missouri  courts  are  not  bound  by  an  opinion  of 
the  Supreme  Court  of  the  United  States. — 
Scales  V.  National  Life  &  Accident  Ins.  Co., 
212  S.  W.  8. 

V.    COURTS  OF  PR  OB  ATS  JURISDIC- 
TION. 

$=9200  >4  (Mo.App.)  While  the  probate  court, 
nndor  the  Constitution  and  statute,  has  no 
'••luity  jurisdiction,  yet,  as  Rev.  St.  1909,  § 
40.">(),  confers  jurisdiction  on  the  probate  court 
over  all  matters  pertaining  to  probate  business, 
that  tribunal  has  jurisdiction  in  matters  per- 
taining to  prolinte  business,  where  the  issue  can 
be  settled  at  law  and  is  simple,  and  in  such  a 
case  the  probate  court  may  even  invoke  equita- 
ble principlen. — Green  v.  Strother,  212  S.  W. 
3im. 

A  proceeding  to  classify  judgment  against  an 
estate,  where  judgment  was  actually  rendered 


against  deceased  during  Ms  lifetime  under  a 
wrong  name,  or  an  alias  name,  is  not  one  in- 
volving a  complicated  matter  or  a  proceeding  in 
equity,  and  the  probate  court  haa  jurisdiction  to 
determine  the  matter. — Id. 

Rev.  St.  1909,  §  197,  providing  that  judgment 
may  be  obtained  against  an  estate  in  some  court 
of  record  in  the  ordinary  course  of  proceeding, 
and  may  thereafter  be  established  in  the  pro- 
bate court  against  the  estate,  does  not  prevent 
a  judgment  creditor  from  proceeding  directly  in 
the  probate  court  to  have  allowed  and  classified 
against  an  estate  a  judgment  obtained  against 
deceased  under  wrong  name;  the  statute  not 
limiting  the  powers  of  the  probate  court,  but 
merely  giving  a  party  option  to  proceed  first  in 
the  court  of  record. — Id. 

As  the  verdict,  under  Rev.  St.  1909,  {  2119, 
cures  the  defect  of  misnomer,  a  judgment  ren- 
dered against  deceased,  who  was  ser^'ed  in  a 
wrong  name,  may  be  allowed  and  classified  by 
the  probate  court,  though  under  sections  1848. 
IS.'il,  2119,  and  2120  the  circuit  court  alone 
could  correct  the  misnomer,  so  that  the  judg- 
ment would  import  notice  to  persons  buying  real 
estate  from  the  judgment  debtor. — Id. 
<g=»200'/2  (Tex.Com.App.)  The  county  court  is 
without  jurisdiction  to  determine  title  to  the 
personal  property  of  a  decedent  on  the  applica- 
tion of  his  son  to  have  the  administrator  de- 
liver the  property  to  him. — Brown  v.  Eleming, 
212  S.  W.  483. 

«=»202(5)  (Ark.)  Failure  to  file  an  affidavit  for 
appeal  before  an  appeal  was  granted  by  a  pro- 
bate court  is  waived,  where  the  other  party  pro- 
ceeds to  the  trial  in  the  cirwuit  court  without 
objection  on  that  account. — Free  v.  Maxwell,  212 
S.  W.  325. 

A  bond  on  ajtpeal  from  probate  ooi'rt  to  cir- 
cuit court,  required  by  Acts  1909,  p.  95t(,  bound 
appellant  and  her  sureties  for  all  costs  that 
might  accrue,  either  in  the  circuit  or  the  Su- 
preme Court  of  the  state,  and  it  was  nnneces- 
sary  to  give  an  additional  bond  as  a  prerequisite 
to  granting  of  an  appeal  to  the  Supreme  Court. 
—Id. 

VX.  GOUBTS  OF  APPEIXATE  JURIS- 
DICTION. 

(B)  Coarta  of  Pnrttcalar  State*. 

4s>23l(5)  (Mo.)  Where  materialmen  filed  peti- 
tions against  construction  company  and  city 
asking  tiiat  balances  due  them  be  ordered  paid 
them  by  city  out  of  amount  retained  by  city 
under  construction  contract,  and,  from  judg- 
ment ordering  such  sums  paid  and  adjudging 
that  such  payments  should  be  in  satisfaction 
pro  tanto  of  another  judgment  by  the  construc- 
tion company  against  the  city,  the  construction 
company  alone  appealed,  the  Supreme  Court 
had  no  jurisdiction  of  the  appeal,  the  amount 
involved  being  insuQicient  to  confer  jurisdic- 
tion; the  city  not  being  a  party  thereto,  and 
being  a  party  to  the  cause  below  solely  as 
stakeholder.— Hilton  v.  Universal  Const.  Co., 
212  S.  W.  867. 

€=3231(5)  (Mo.)  Since  for  the  Supreme  Court 
to  have  appellate  jurisdiction  on  the  sole 
ground  that  a  political  subdivision  of  the  state 
is  a  party  the  political  subdivision,  in  its  ca- 
pacity as  such,  must  be  a  real  party  in  interest, 
the  Supreme  Court  has  no  jurisdiction,  on  sach 
ground,  of  a  suit,  against  a  construction  com- 
pany and  its  surety,  by  a  city  at  the  relation  of 
a  materialman,  baaed  on  bonds  executed  by  de- 
fcndauts  to  the  city  to  secure  paving  contract: 
the  city  being  but  a  nominal  party,  having  no 
control  of  the  proceeding,  and  incurring  no  lia- 
bility, even  for  costs,  under  Rev.  St.  1909,  f 
277S.— City  of  St.  Louis  ex  rel.  and  to  Use  of 
Hydraulic  Press  Brick  Co.  v.  Ruecking  Const. 
Co.,  212  S.  W.  887. 

i@=>23l(22)  (Mo.)  Where  constitutional  ques- 
tion raised  in  the  trial  court  was  not  present- 
ed, urged,  or  briefed  in  the  Supreme  Court, 
held  that  an  appeal  will  not  Ue  to  the  Suprvtoe 
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'Court  on  the  ground  of  a  conatitutional  quea- 
tion. — Kansas  City  Breweries  Go.  t.  Marko- 
witz,  212  S.  W.  849. 

9=9231(23)  (Mo.)  A  constitutional  question 
must  be  raised  at  the  first  opportunity,  and  the 
constitntional  provision  alleged  to  be  violated 
nointed  out;  hence  mere  contention  that  grad- 
ing tax  bills*  issued  against  property  were  in- 
valid and  worked  a  confiacation  of  the  property, 
because  in  excess  of  its  value,  raises  no  consti- 
tutional question,  which  would  give  the  Su- 
preme Court  jurisdiction. — West  v.  Dyer,  212 
S.  W.  880. 

9=9231(51)  (Mo.)  In  consolidated  suits  against 
construction  company  and  its  surety  by  a  city 
on  relation  of  a  materialman,  based  on  bonds 
executed  by  defendants  to  the  city  to  secure 
paving  contract,  in  which  suits  judgment  was 
rendered  for  relator  for  the  aggregate  penalties 
of  the  bonds,  which  was  $7,940.83,  and  execu- 
tion awarded  for  the  total  /lamages  assessed  in 
relator's  favor,  amounting  to  $3,857.56,  the  Su- 
preme Court  had  no  appellate  jurisdiction;  the 
latter  amount  being  the  amount  in  dispute  as 
determinative  of  p'urisdlction  of  appeal  on 
ground  of  amount  mvolved.— City  of  St.  Louis 
ex  rel.  and  to  Use  of  Hydraulic  Press  Brick 
Co.  v.  Ruecking  Const.  Co.,  212  S.  W.  889. 
9=9231(52)  (Mo.)  Where  demurrer  was  sustain- 
ed to  a  petition  alleging  that  plaintiff  recover- 
ed a  judgment  for  about  |1,GOO  against  the 
predecessor  of  the  defendant  corporation,  that 
the  judgment  debtor  conveyed  its  property  to 
a  corporation,  which  conveyed  to  defendant, 
that  the  conveyances  were  without  considera- 
tion and  for  the  purpose  of  preventing  enforce- 
ment of  the  judgment,  and  praying  the  ap- 
pointment of  a  receiver  and  dissolution  of  de- 
fendant, the  Supreme  Court  was  without  ju- 
risdiction upon  appeal  to  review  the  matter, 
for  the  amount  in  controversy  was  less  than 
f 7,500,  and  the  prayer  should  be  disregarded; 
the  jurisdiction  of  the  Supreme  Court  depend- 
ing on  the  amount  in  controversy  as  shown  by 
the  entire  petition  and  not  the  relief  prayed. — 
Walker  v.  Ozark  Cooperage  &  Lumber  Co.  of 
New  Jersey,  212  S.  W.  881. 

"Vm.  CONCURRENT  AND   OONFLIOT- 
XNG  JTTRISDIOTION,  AND 

COMITY. 

<A)  Coarta  of  Samr  state,  «nd  Transfer  of 
Caaaea. 

«=»475(2,3)  (Tex.Civ.App.)  In  suit  on  ven- 
dor's Hen  notes,  provision  of  a  consent  Judg- 
ment directing  sale  of  the  interest  of  a  dece- 
dent's estate  through  the  district  court,  which 
had  taken  jurisdiction  of  the  entire  controversy 
as  to  all  parties  having  any  interest  to  be  af- 
fected by  the  foreclosure  was  not  void  merely 
because  administration  of  the  estate  was  pend- 
ing in  the  probate  court.— Wyss  v.  Bookman, 
212  S.  W.  297. 

«e=»478  (Tex.Giv.App.)  Rev.  St.  1911,  art. 
2146,  authorizing  suits  against  receivers  with- 
out first  obtaining  leave  of  the  court  appointing 
such  receivers,  does  not,  in  view  of  article  2137, 
confer  upon  one  court  the  right  to  enforce  a 
judgment  out  of  property  in  the  bands  of  re- 
ceiver of  another  conrt,  or  to  interfere  with 
the  custody  and  control  of  such  property.— 
Mudge  T.  Hughes,  212  S.  W.  819. 

One  court  has  no  right  to  interfere  with  the 
possession  by  another  court  of  property  for 
which  it  has  appointed  a  receiver.— Id. 

In  view  of  Rev.  St.  1911,  arts.  21.^2  and  2183, 
the  district  court  of  one  county  has  no  right  to 
interfere  with  the  management  and  control  of 
the  corporation  being  administered  by  a  receiver 
appointed  by  district  court  of  another  county. 
—1(1. 

District  court  of  one  connty  has  no  jurisdic- 
tion of  suit  and  to  compel  receiver  of  irrigation 
company  to  supply  water  upon  terms  other 
than  those  imposed  by  order  of  district  court 
of  another  county  appointing  receiver,  and  to 


have  such  terms  declared  unreasonable,  and  to 
enjoin  enforcement  thereof,  since  an  order 
granting  such  relief  would  constitute  an  inter- 
ference with  the  possession,  control,  and  man- 
agement of  the  receivers  appointed  by  another 
court— Id. 

COVENANTS. 

See  Appeal  and  Error,  9=91033 ;   Principal  and 
Agent  <3=9l45. 

H.   CONSTRUCTION    AND    OPERA- 
TION. 
(D)  Covenanta    Ruanlnc    with    the    Lamd. 

9=984  (Mo.App.)  In  an  action  to  recover  from 
a  defendant,  not  named  in  the  deed  damages  for 
breach  of  a  covenant  of  warranty,  facts  held 
sufficient  to  show  that  the  grantor  was  not  the 
beneficial  owner  of  the  land,  and  that  the  de- 
fendant was  beneficial  owner  thereof,  holding 
the  record  title  in  grantor's  name. — Donner  v. 
Whiteeotton,  212  S.  W.  378. 

TV.  ACTIONS  FOR  BREACH. 

9=9 1 14(1)  (Mo.App.)  Where  there  was  a  breach 
of  deed  covenant,  a  petition  setting  out  such 
facts  together  with  facts  showing  the  defendant 
to  have  been  an  undisclosed  principal  in  the  sale, 
but  nowhere  alleging  what  plaintiff  paid  for  the 
land,  nor  the  value  therrof,  nor  the  value  per 
acre  of  the  land  lost  as  compared  with  the  rest, 
is  insufficient  for  failure  to  set  forth  proper 
allegations  as  a  foundation  for  application  of 
the  proper  measure  of  damages. — Donner  v. 
Whiteeotton,  212  S.  W.  378. 
9=9ll6  (Tex.Com.App.)  In  suit  for  breach  of 
warranty  of  title,  allegations  in  the.  petition 
that  the  price  paid  for  all  the  land  purchased 
by  plaintiff  was  $8,0(K),  and  that  the  price  paid 
for  the' land  to  which  the  title  failed  was  $25 
an  acre,  held  sufficient  to  admit  evidence  of  the 
price  paid  for  all  the  land,  whether  in  money  or 
property,  and  of  the  proportional  part  of  such 
price  represented  by  the  land  lost. — Northcutt 
V.  Hume,  212  8.  W.  157. 

9=9|I8  (Tex.Com.App.)  In  an  action  for 
breach  of  warranty  of  title,  the  recitals  in 
each  of  the  purchasers'  deeds  of  ^,000  as  con- 
sideration being  prima  facie  evidence  of  the 
value  put  upon  the  property  exchanged  for  the 
conveyances,  the  grantor  or  seller  bad  the  right 
to  show  that  the  consideration  expressed  in 
the  deeds  was  not  the  real  consideration,  but 
the  burden  of  proof  was  on  him  to  show  the 
real  consideration.— Northcutt  v.  Hume,  212  S. 
W.  157. 

In  an  action  for  breach  of  warranty  of  title 
of  land  conveyed  in  an  exchange  of  properties, 
there  is  no  presumption,  on  the  issue  of  dam- 
ages, plaintiff  offering  the  deeds  to  him  which 
recite  a  consideration  for  the  conveyances  of 
$8.(X)0,  that  either  party  obtained  an  advan- 
tage in  the  trade. — Id. 

9=9 1 22  (Tex.Com.App.)  In  action  for  breach 
of  warranty  of  title,  the  recitals  in  each  of  the 
two  deeds  to  plaintiff  that  the  consideration 
for  the  conveyance  was  $8,000,  though  placed 
therein  at  his  suggestion,  were  prima  facie  ev- 
idence of  the  value  put  upon  the  property,  real 
and  personal,  which  he  gave  for  the  convey- 
ances.—Northcutt  V.  Hume,  212  S.  W.  167. 

In  an  action  for  breach  of  warranty  of  title 
of  land  conveyed  in  an  exchange  of  properties, 
evidence  held  Bufficient  to  show  that  the  price 
paid  by  plaintiff  warrantee  to  the  warrantor  for 
all  the  land  conveyed  to  him  was  $8,000.— Id. 

In  an  action  for  breach  of  warranty  of  title 
of  lands  conveyed  in  an  exchange  of  propertins, 
evidence  held  sufficient  to  show  the  propor- 
tional part  of  the  price  paid  by  plaintiff  war- 
rantee represented  by  the  part  of  the  land  to 
which  .title  failed,  though  there  was  no  direct 
evidence  that  the  land  was  all  of  similar  quali- 
ty or  ei|ual  value. — Id. 

9=9130(5)  (Mo.App.)  In  an  action  for  damages 
for  breach  of  a  deed  covenant  as  to  part  of  the 
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land  convened,  in  egtimating  the  average  yalae 
per  acre,  it  was  erroneous  to  add  the  H8,50O 
deed  of  trust  which  plaintiff  paid  off  to  the  $7,- 
000  agreed  exchange  valuation,  when  the  prop- 
erty plaintiff  deeded  also  had  a  $3,500  mortgage 
against  it.— Donner  v.  Whitecotton,  212  S.  W. 
378. 

<&=al30(7)  (Mo.App.)  Where  there  was  a  breach 
of  deed  covenant  m  an  action  therefor  against 
an  undisclosed  principal,  the  measure  of  dam- 
ages must  be  the  extent  to  which  the  defendant 
was  enriched  at  the  expense  of  the  purchaser, 
who  bought  from  him  through  his  agent. — Don 
ner  v.  Whitecotton,  212  S.  W.  378. 
<S=I30(7)  (Tex.Coni.App.)  For  breach  ot 
warranty  of  title  the  warrantee  is  entitled  to 
recover  the  price  paid  for  the  conveyances,  and 
where  the  price  is  paid  In  property,  the  value 
of  the  property  is  admissible.— Northcutt  v. 
Hume.  212  S.  W.  157. 

In  an  action  for  breach  of  warranty  of  title 
of  property  conveyed  in  an  exchange  of  proper- 
ties, evidence  as  to  the  value  of  the  property 
given  by  either  party  in  exchange  for  property 
of  the  other  is  admissible  to  show  the  true 
consideration  paid  by  the  warrantee. — Id. 

CRIMINAL  LAW. 

See  Abduction,  «=»&-16;  Animals,  «s>4,  34, 
36;  Arrest,  «=>C8;  Bail,  <S=>64;  Burglary; 
Commerce,  ®=>14;  Constitutional  T>aw,  ^=» 
70;  Embezzlement;  Extradition;  False  Pre- 
tenses: Forgery;  Habeas  Corpus,  ^^3,  30; 
Homicide;  Indictment  and  Information;  In- 
fants, ©=>e8.  60;  Injunction,  (8=>102,  118; 
Intoxicating  Liquors:  Larceny;  Parent  and 
Child,  <®=»17;  Kape,  ®=340;  Receiving  Stolen 
Goods;   War,  ®=»4 ;   Witnesses. 

v.  VENUE. 
(A)   Place   ot  Brlnclaar   Proaecntlon. 

€=>  112(9)  (Ky.)  Receiving  stolen  goods  is  a 
distinct  offense  from  larceny  of  the  same  goods, 
and  the  circuit  court  of  the  county  where  the 
goods  are  received  has  jurisdiction  to  try  the 
offense;  the  receiving  of  the  goods  constituting 
the  crime.— Klotz  v.  Cook,  212  S.  W.  917. 

Vm.   PRELIMINABT  COMFLAIIIT, 

AFFIDAVIT,  WABBANT.  EX- 
AMINATION, OOmCITHENT, 
ANB  SUBCMABT  TBIAI^ 

<8=»2rr(2)  (Tex.Cr.App.)  In  view  of  Rev.  St. 
1011,  art.  347,  giving  assistant  county  attor- 
ney the  same  authority  to  administer  oath  as 
county  attorney  possesses,  complaint  was  In- 
valid where  jurat  recited  that  complaint  was 
sworn  to  and  subscribed  before  the  county  at- 
torney by  his  deputy  (following  Arbetter  v. 
State,  79  Tex.  Cr.  R.  4S7.  186  S.  W.  769).— 
Goodman  v.  State,  212  S.  W.  171. 
€=>2II(2)  (Tex.Cr.App.)  A  complaint  reciting: 
"Sworn  to  and  subscribed  by  R.  A.  D.  [the  af- 
fiant], before  me.  on  this  18th  day  of  October, 

1918.      ,   County    Attorney    of    Ellis 

County,  Texas.  W.  H.  F.,  Assistant  County 
Attorney,  Ellis  County."  etc..  sufficiently  show- 
ed the  affidavit  was  taken  by  W.  H.  F.,  the  as- 
sistant county  attorney. — Dickerson  v.  State, 
212  S.  W.  497. 

«=»2lf(4)  (Tex.Cr.App.)  A  complaint  which 
charged  that  defendant,  "an  adult  male,  did  un- 
lawfully commit  aggravated  assault  in  and  up- 
on the  person  of  one  Mary  Loo  D.,  the  said 
then  and  there  being  a  female,"  suf- 
ficiently charged  that  the  person  assaulted  was 
a  female.— Dickerson  v.  State,  212  S.  W.  497. 
$=»225  (Mo.)  The  rule  that  a  defendant  will 
be  held  to  have  waived  preliminary  examina- 
tion where  he  pleads  the  general  issue  of  not 
guilty  is  based  on  the  fact  that  the  right  to  a 
preliminary  examination  is  a  matter  which 
goes  to  the  regularity  of  the  previous  proceed- 
ings, and  not  to  the  merits  oi  the  trial. — State 
r.  Ferguson,  212  S.  W.  339. 


X.  EVIDENCE. 

(A)  Jad'iclal    Notice,    Preamnptlona,    sad 

Burden  ot  Proot. 

iS=»322  (Tex.Cr.App.)  That  free  dipping  vats 
have  not  been  provided  by  the  county  does  not 
excuse  an  owner  of  cattle  from  refusing  to  obey 
the  tick  eradication  statute;  tb&  presumption 
being  that  the  commission  would  refuse  to  or- 
der cattle  dipped  in  any  vat  where  exorbitant 
charges  were  attempted. — Emberline  v.  State, 
212  S.  W.  902. 

(B)  Facta  In  laane  and  Relevant  to  laanea, 

and  Rea  Geatie. 

€=>338(4,  5)  (Ark.)  In  homicide  prosecution,  a 
letter,  reflecting  upon  character  of  defendant's 
daughter,  was  inadmissible,  where  no  effort  was 
made  to  prove  that  deceased  had  written  let- 
ter, or  that  defendant  suspected  him,  prior  to 
the  time  of  the  killing,  of  having  any  connec- 
tion with  it.— Walker  v.  State,  212  S.  W.  319. 
€=>35l(3)  (Tex.Cr.App.)  In  a  prosecution  for 
the  larceny  of  an  automobile,  evidence  that  de- 
fendant, while  in  custody  under  a  charge  in  the 
county  court  for  taking  the  ^ar  broke  jail  and 
fled,  was  admissible  in  the  district  court;  the 
cases  not  being  separate  or  distinct,  but  involv- 
ing the  same  act  and  the  same  facts.— Tor- 
rencc  v.  State,  212  S.  W.  957. 
iS=>363  (Ark.)  Res  gesto;  are  the  acts  talking 
for  themselves,  not  what  people  say  when  talk- 
ing about  the  act,  and  the  words  must  stand  in 
immediate  causal  relation  to  the  act,  unbroken 
by  interposition  of  voluntary,  individual  wari- 
ness seeking  to  manufacture  evidence  for  it- 
self.—Walker  v.  State,  212  S.  W.  319. 
€=>364(5)  (Ark.)  In  homicide  prosecution,  tes- 
timony that  defendant,  after  having  chased  de- 
ceased across  street,  stated,  upon  returning, 
that  he  had  followed  deceased  to  prevent  him 
from  getting  a  club  was  not  admissible  as  part 
of  res  gestae.- Walker  v.  State,  212  S.  W. 
319. 

(C)  other  Ottenaea.  and  Character  ot  Ae- 

caaed. 

<&=»369(2)  (Ky.)  Where  an  indictment  for  un- 
lawfully detaining  a  woman  is  based  on  two  dis- 
tinct offenses,  the  state  electing  the  one  upon 
which  it  would  rely,  evidence  as  to  the  other 
can  only  be  considered  as  corroborating  the 
proof  of  defendant's  guilt  of  the  offense  for 
which  he  is  being  tried. — Gravitt  v.  Common- 
wealth, 212  S.  W.  430. 

(D)  Materlalltr  and  Competency   in   Gen- 

eral. 

«=»396(1)  (Tex.Cr.App.)  Where  defendant's 
brother  saw  the  homicide,  and  defendant  testi- 
fied on  cross-examination  that  he  didn't  care  if 
his  brother  was  a  witness,  for,  if  he  told  the 
truth,  it  would  not  injure  his  case,  but  that  the 
brother  was  crazy  about  half  the  time,  such 
testimony  did  not  warrant  the  introduction  of 
a  written  statement  by  defendant's  brother. — 
Dunn  V.  State,  212  S.  W.  511. 
<8»396(2)  (Tex.Cr.App.)  Where  part  of  a 
conversation  is  brought  out  and  the  remaining 
portion  of  the  conversation  is  necessary  t» 
make  the  preceding  part  clear  or  to  explain 
the  same,  the  remainder  is  admissible. — Payne 
V.  State,  212  S.  W.  161. 

In  a  prosecution  for  burglary,  an  alleged  ac- 
complice who  testified  against  defendant,  and 
to  the  effect  that,  when  his  house  was  search- 
ed.he  escaped  to  the  residence  of  defendant  in 
which  were  present  defendant's  wife  and  sister, 
should  not,  because  asked  what  they  said  when 
told  his  house  was  being  searched,  have  been 
allowed  to  testify  that  the  women  later  re- 
qtiested  him  to  run  off  So  that  defendant  coold 
escape. — Id. 

(B)   Beat   and  Secondary  and   Dcmonatm- 
tlve  Evidenee. 

€=»400(.3)  (Tex.Cr.App.)  In  a  prosecution  for 
violating   the   tick   eradiction   statute,   it   was 
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error  to  permit  the  county  judge  orally  to  tes- 
tify as  to  the  fact  of  the  publication  of  the 
result  of  the  election  for  taking  up  the  work 
uf  tick  eradication  in  the  absence  of  a  showing 
that  such  proof  was  necessary  because  of  the 
loss  or  destruction  of  the  certificate  provided 
for  by  section  7  of  the  act  (Vernon's  Ann.  Civ. 
St.  Supp.  1918,  art.  7314e).— Bmberiine  t.  State, 
212  S.  W.  952. 

In  a  prosecution  for  violating  the  tick  erad- 
ication statute,  evidence  as  to  what  (be  order 
by  the  live  stock  sanitary  commission,  direct- 
ing the  defendant  to  din  his  cattle  contained, 
was  inadmissible;  the  order  itself  being  the  best 
evidence. — Id. 

(F)  Adalsslona,  Declaratloaa,  and    Hear- 
say, 

«=»4I9,420(2)  (Tex.Cr.App.)  It  was  improper 
for  the  state  to  offer  a  purported  written 
statement  by  defendant's  brother,  who  saw  the 
homicide,  for  such  statement  was  hearsay,  as 
wag  the  fact  that  the  brother  had  made  a 
statement.— Dunn  v.  State,  212  S.  W.  511. 
<S=»4I9,  420(8)  (Tex.Cr.App.)  Evidence  of  a 
witness  that  M..  in  attendance  upon  the  trial, 
had  told  the  witness  that  defendant  bad  ad- 
mitted to  M.  that  he  (defendant)  had  killed 
deceased,  was  hearsay  and  inadmissible. — Burk- 
halter  v.  State,  212  S.  W.  163. 
«=»4I9, 420(12)  (Tex.Cr.App.)  It  was  improper 
for  the  state  to  offer  a  purported  written  state- 
ment by  defendant's  brother  who  saw  the  homi- 
cide for  such  statement  was  hearsay.— Dunn  v. 
Stote,  212  S.  W.  511. 

(H)  Oocnmentarr  Evidence  and  Bxplnsion 
of  Parol  Evidence  Therebr, 

^s»429(l)  (Tex.Cr.App.)  In  a  prosecution  for 
violating  tick  eradication  statute,  a  supplemen- 
tal proclamation  of  the  Governor,  declaring 
the  county  under  tick  quarantine,  was  not  in- 
admissible as  against  the  objection  that  it  did 
not  appear  that  the  proclamation  had  been  pub- 
lished in  any  newspaper. — Gmberline  v.  State, 
212  S.  W.  952. 

^=s>430  (Tex.Cr.App.)  In  a  prosecution  for  vio- 
lating tick  eradication  statute,  a  supplemental 
proclamation  of  the  Governor,  declaring  the 
county  under  tick  quarantine,  was  not  inad- 
missible as  against  the  objection  that  it  did  not 
appear  that  the  prodamatioa  bad  been  publish- 
ed in  any  newspaper,  although  it  would  have 
been  inadmissible  on  objection  that  it  was  not 
a  copy  certified  by  the  secretary  of  state,  as 
prescribed  by  section  9  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  7314g)  of  that  statute.— Em- 
berllne  v.  State,  212  S.  W.  952. 

(I)  Opinion  Evidence. 

9=>448(12)  (Ark.)  In  homicide  prosecution,  tes- 
timony that  witness  heard  deceased  make 
statement  indicating  ill  feeling  toward  defend- 
ant was  inadmiBsible,  being  merely  an  opinion 
of  the  witness  that  such  statement  indicated  in 
feeling,  which  is  inadmissble  as  evidence  of  the 
fact.— Walker  v.  State,  212  S.  W.  319. 
«=»449(1)  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  where  there  was  some  conflict  in  the 
testimony  as  to  whether  two  shots  were  fired 
simultaneously,  one  by  deceased  and  the  other 
by  accused,  and  as  to  who  fired  first,  a  witness 
may  be  allowed  to  testify  that  an  automatic 
pistol  of  the  caliber  of  that  of  deceased,  in 
shooting  smokeless  powder,  would  make  very 
little  noise.— -Herrian  v.  State,  212  S.  W.  509. 
4=9450  (Ky.)  The  opinion  of  a  witness  in  a 
criminal  prosecution  as  to  the  facts  of  the  case 
are  not  competent  for  any  purpose.— Gravitt  v. 
Commonwealth,  212  S.  W.  4.30. 
^s>45l(3)  (Mo.)  Testimony  as  to  the  accused's 
appearance  immediately  after  firing  the  fatal 
shot,  held  not  objectionable  as  mere  conclusions 
or  opinions,  the  facts  being  otherwise  incapable 
of  exact  description.— State  v.  Ferguson,  212 
S.  W.  339. 


^s*495  (Ark.)  Nonexpert  witness  could  testify 
to  mental  condition  of  deceased  in  making  dy- 
ing statement,  after  having  stated  facts  upon 
which  his  opinion  was  based. — Walker  v.  State, 
212  S.  W.  319. 

<S=9485(1)  (Mo.)  The  state,  in  patting  a  hypo- 
thetical question  to  an  expert  witness,  may 
frame  it  in  accordance  with  the  state's  theory 
of  the  evidence,  and  it  is  not  essential  that  the 
facts  should  be  stated  as  they  actually  exist, 
nor  is  the  question  improper  because  it  in- 
cludes only  a  part  of  the  facts  in  evidence.— 
SUte  V.  Ferguson,  212  S.  W.  339. 

(K)  Confeealons. 

^:»5I7(2)  (Tex.Cr.App.)  In  a  prosecution  for 
theft  of  an  automobile  subsequently  recovered 
from  a  third  party  who  claimed  to  have  pur- 
chased it,  a  confession  by  defendant  was  ad- 
missible where  it  led  to  the  finding  of  the  stol- 
en property,  notwithstanding  that  the  number 
and  means  of  identification  were  obtained  from 
the  sheriff  of  another  county.— Torrence  v. 
State,  212  S.  W.  957. 

<S=>5I8(2)  (Tex.Cr.App.)  An  alleged  oral  state- 
ment, made  by  defendant  when  he  was  in  the 
presence  of  two  officers  who  later  took  him  in- 
to custody,  that  he  was  guilty  held  not  admis- 
sible as  a  confession,  and  no  warning  having 
been  given.— Bonatz  v.  State,  212  S.  W.  494. 
C=»5I9(3)  (Tex.Cr.App.)  As  it  is  not  necessary 
to  make  an  arrest  in  formal  words,  and  the 
fact  of  arrest  can  be  shown  by  surrounding 
facts  and  circumstances,  a  defendant,  who  ob- 
jected to  the  admission  of  a  purported  confes- 
sion made  at  a  time  he  was  in  the  presence  of 
two  officers  who  would  not  have  allowed  him  to 
escape,  must  be  deemed  under  arrest. — Bonatz 
V.  State,  212  S.  W.  494. 

€=530  (Tex.Cr.App.)  An  alleged  oral  state- 
ment, made  by  defendant  when  be  was  in  the 
presence  of  two  officers,  who  later  took  him 
into  custody,  that  he  was  guilty,  not  having 
been  reduced  to  writing,  and  signed  in  the  pres- 
ence of  two  disinterested  witnesses,  held  not 
admissible  as  a  confession,  and  no  warning 
having  been  given.— Bonatz  v.  State,  212  S.  W. 
494. 

<S=>530  (Tex.Cr.App.)  In  a  prosecution  for  the 
larceny  of  ao  automobile,  an  oral  confession 
by  defendant  which  led  to  the  finding  of  the 
stolen  property  was  admissible,  notwithstand- 
ing a  subsequent  written  confession.— Torrence 
V.  State,  212  S.  W.  957. 

(H)  Weivht  and  anfflelenor. 

«=>56l(l)  (Tex.Cr.App.)  The  state  must  make 
out  its  case  by  competent  evidence  beyond  a 
reasonable  doubt- Berrian  v.  State,  212  S.  W. 
509. 

XI.  TUCli  OF  TRIAL  AND  CONTIN> 
UANCE. 

<S=»996(1)  ,(Tex.Cr.App.)  The  denial  of  a  sec- 
ond motion  for  continuance  filed  by  defendant, 
who  was  accused  of  murder,  on  the  ground  of 
the  absence  of  a  witness  to  whom  deceased 
made  threats,  which  were  communicated  by  the 
witness  to  defendant,  was  error,  and  cauuot  be 
sustained  on  the  theory  that  the  testimony  of 
such  witness  was  merely  cumulative  because 
other  witnesses  testified  to  throats;  it  appear- 
ing the  absent  witness  was  the  only  one  who 
had  communicated  the  threats,  and  that  defend- 
ant had  to  rely  solely  on  his  testimony  as  to 
the  communication  thereof. — Dunn  v.  State,  212 
S.  W.  511. 

Xa.  TRIAXk 

(B)   Coarse  and  Conduct  of  Trial  In  Gen- 
eral. 

<&=3636(7)  (Ark.)  It  is  reversible  error  for 
court  to  communicate  with  jury,  in  the  absence 
of  defendant,  any  directions  in  rejtard  to  their 
verdict.— Kindrix  v.  State,  212  S.  W,  84. 
®=>655(5)  (Ark.)  Court's  facetious  remark,  fol- 
lowing improper  argument  by  defendant's  coun- 
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sel,  that  "yon  can't  keep  S.  (defendant's  attor- ' 
ney)  from  testifying  with  40  log  chains,"  was 
not  prejudicial  to  defendant;  the  facetious 
character  of  the  remark  being  apparent,  and 
the  argument  to  which  It  had  reference  having 
been  made  by  defendant's  attomey.— Walker  v. 
State,  212  S.  W.  319. 

®=656(5)  (Tex.Cr.App.)  The  court  should  not, 
in  sustaining  objection  to  evidence  that  sister- 
in-law  of  a  witness  whose  character  was  sought 
to  be  impugned  had  given  birth  to  three  il- 
legitimate children,  have  remarked  that  evi- 
dence was  not  admissible  if  woman  had  700, 
meaning  700  illegitimate  children ;  the  stat- 
utes explicitly  prohibiting  the  court  from  indi- 
cating hia  view  of  the  evidence,  and  making 
the  jury  the  exclusive  judge  of  facts,  weight  of 
testimony,  and  credibility  of  witnesses. — ^Burk- 
balter  v.  State,  212  S.  W.  163. 

<C)   Reception  of  B!Vl<Ienoe> 

^=>666(3)  (Mo.)  It  is  qot  compulsory  on  the 
state  to  examine  all  the  witnesses  subpoenaed, 
butj  to  sustain  a  conviction  on  account  of  the 
sufficiency  of  the  evidence,  it  is  only  necessary 
that  those  examined  give  substantial  testimony 
in  support  of  the  required  material  facts. — 
State  V.  Ferguson,  212  S.  W.  3.H9. 
«=666(4)  (Tex.Cr.App.)  "Sy^e  state  is  not  bound 
to  introduce  all  or  any  of  the  eyewitnesses  to 
a  transaction.— Berrian  v.  State,  212  S.  W.  509. 
^=>673(5)  (Ky.)  Where  an  indictment  for  un- 
lawfully detaining  a  woman  is  based  on  two 
distinct  offenses,  the  state  electing  the  one  up- 
on which  it  would  rely,  the  court  must  admon- 
ish the  jury  that  evidence  as  to  the  other  can 
only  be  considered  as  corroborating  the  proof 
of  defendant's  guilt  of  the  offense  for  which 
he  is  being  tried. — Gravitt  v.  Commonwealth, 
212  S.  W.  430. 

<S=>676  (Ark.)  In  a  prosecution  for  manufac- 
turing whisky,  court  did  not  abuse  its  discre- 
tion in  limiting  the  number  of  witnesses  for 
the  purpose  of  impeaching  testimony  of  prose- 
cuting witness  to  five  in  number,  especially 
where  he  announced  his  intention  to  so  do  be- 
fore any  of  the  witnesses  were  called. — Kindrix 
V.  State.  212  S.  W.  84. 

^=»678(1)  (Ky.)  Where  an  indictment  for  un- 
lawfully detaining  a  woman  was  based  on  two 
distinct  offenses,  the  state  should  be  required 
to  elect,  bnt,  after  electing  the  one  upon  which 
it  would  rely,  evidence  as  to  the  other  can  only 
be  eonsidered  as  corroborating  the  proof  of  de- 
fendant's guilt  of  the  offense  for  which  he  is 
being  tried,  and  the  court  must  so  admonish 
the  jury.— Gravitt  v.  Commonwealth,  212  S.  W. 
430. 

$s»678(4)  (Ky.)  Where  an  indictment  for  un- 
lawfully detaining  a  woman  is  based  on  two  dis- 
tinct offenses,  the  state  electing  tlve  one  upon 
wlijch  it  would  rely,  evidence  as  to  the  other 
can  only  be  considered  as  corroborating  the 
proof  of  defendant's  guilt  of  the  offense  for 
which  he  is  being  tried. — Gravitt  v.  Common- 
wealth, 212  S.  W.  430. 

(D)    Oblecttonn    to    EiTldence,     Motions     to 
Strike   Ont.   and    Kxceptlona. 

€=»695(6)  (Ky.)  Where  a  witness  in  a  criminal 
prosecution  has  given  evidence  the  greater  part 
of  which  is  competent,  the  entire  testimony  of 
such  witness  wUl  not  be  excluded  in  the  ab- 
sence of  an  objection  designating  that  part  of 
tiie  evidence  which  is  incompetent— Gravitt  v. 
Commonwealth,  212  S.  W.  430. 

(B)  .4rsrament*  nnd  Conduct  of  Coansel. 

€=>699  (Ark.)  It  is  court's  duty  to  prevent 
counsel  from  transcending  the  bounds  of  legiti- 
mate argument  and  to  reprimand  or  punish 
counsel  who  make  improper  remarks,  and  to 
instruct  jury  not  to  consider  such  remarks. — 
Walker  v.  State.  212  S.  W.  319. 
€s>703  (Ark.)  In  a  prosecution  for  selling  in- 
toxicating liquor,  the  prosecuting  attorney's 
opening   statement  that   "prosecuting  witness. 


after  making  inqniries  and  having  information 
as  to  the  defendant's  selling  whisky,"  etc.,  pre- 
sumably leading  up  to  an  outline  of  the  wit- 
ness' testimony,  and  not  as  an  attempt  to  in- 
troduce hearsay  evidence,  and  apparently  in 
good  faith,  must  he  held  not  misconduct  of 
counsel;  good  faith  being  the  general  test  in 
passing  upon  preliminary  statements  in  crimi- 
nal cases  to  the  jury.— Nelson  v.  State,  212  S. 
W.  93. 

<3=3703  (Mo.)  In  trial  for  mnrder,  where  the 
state  made  an  opening  statement  to  jury,  as 
required  by  Rev.  St.  1909,  i  5231,  and  defend- 
ant then  made  a  statement  of  facts,  it  was  re- 
versible error  to  permit  prosecuting  attorney 
to  make  a  reply  statement  defending  character 
of  deceased  and  showing  that  he  had  not  of  his 
own  motion  invaded  plaintiff's  home,  and  that 
after  he  was  shot  he  could  not  advance  to- 
ward defendant,  as  alleged.— State  v.  Stewart, 
212  S.  W.  853. 

<6=>706  (Ark.)  The  trial  court  has  plenary 
power  to  compel  the  attorneys  of  the  parties 
to  observe  the  well-established  rules  for  the 
production  of  evidence. — Walker  v.  State,  212 
S.  W.  319. 

€=»706  (Tex.Cr.App.)  It  was  improper  for  the 
state  to  offer  a  purported  written  statement  by 
defendant's  brother,  who  saw  the  homicide,  for 
such  statement  was  hearsay,  as  was  the  fact 
that  the  brother  had  made  a  statement,  and 
the  impropriety  was  not  cured  because  the  at- 
torney for  the  prosecution  brought  ont  the 
facts  by  an  inquiry  as  to  whether  defendant 
would  consent  to  the  introduction  of  the  state- 
ment.—Dunn  V.  State,  212  S.  W.  511. 
ie=«719(l)  (Ark.)  Statement  by  defendant's 
counsel  during  argument  that,  when  he  had 
asked  certain  witnesses  if  deceased  or  his  wife 
had  written  letter  reflecting  upon  character  of 
defendant's  daughter,  deceased's  wife  nodded 
her  bead  so  that  jury  could  have  seen  it  was 
improper.— Walker  v.  State,  212  S.  W.  319. 
<t=s>72l(6)  (Tex.CrJVpp.)  Where  defendant  was 
jointly  indicted  with  her  husband  for  murder, 
and  a  severance  was  granted,  state  attorney's 
argument  asking  why  defendant,  if  not  guilty 
of  murder,  did  not  call  her  husband,  who  was 
then  in  court,  and  as  to  why  she  did  not  call 
witnesses  to  prove  her  innocence,  allowed  over 
objection,  and  without  reprimand  or  instrnc- 
tion  to  disregard  it,  violated  the  statute  as  be- 
ing a  direct  reference  to  failure  of  defendant 
to  testify.— Ross  v.  State,  212  S.  W.  167. 
<S=>721'/2(2)  (Tex.Cr.App.)  Where  defendant 
was  jointly  indicted  with  her  husband  for  mnr- 
der, and  a  severance  was  granted,  state  at- 
torney's argument  asking  why  defendant,  if 
not  guilty  of  murder,  did  not  call  her  husband, 
who  was  then  in  court,  and  as  to  why  she  did 
not  call  witnesses  to  prove  her  innocence,  al- 
lowed over  objection,  and  without  reprimand 
or  instruction  to  disregard  it,  violated  the  stat- 
ute, as  being  a  direct  reference  to  failure  of 
both  defendant  and  her  husband  to  testify. — 
Ross  V.  State.  212  S.  W.  167. 
®=»72l'/2(2)  (Tex.Cr.App.)  In  a  prosecntion  for 
homicide,  where  defendant  stated  that  his 
brother,  who  was  present,  was  crazy  about  half 
the  time,  and  refused  the  offer  of  the  prosecu- 
tion to  introduce  a  purported  written  state- 
ment by  the  brother,  argument  of  the  prosecu- 
tor that  it  was  a  fair  inference  from  the  fact 
the  brother  did  not  testify,  and  that  defendant 
would  not  agree  for  his  written  statement  to 
be  introduced,  that  it  was  adverse  to  him,  was 
improper,  and  aggravated  the  impropriety  of 
the  attempt  by  the  prosecution  to  get  the 
statement  before  the  jury. — Dunn  v.  State,  212 
S.  W.  511. 

<S=>730(7)  (Ark.)  Where  defendant's  cqonsel 
during  argument  made  improper  remark, 
court's  facetious  statement,  upon  prosecutor's 
objection  that  be  did  not  want  defendant's 
counsel  to  testify,  that  "yon  can't  keep  SI  (de- 
fendant's attorney)  from  testifying  with  40 
log  chains,"  was  improper;   and  coiut,  instead 
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of  allowing  argument  to  proceed  with  facetious 
remark,  should  have  promptly  reprimanded 
counsel  and  instructed  jury  not  to  consider  his 
remarlts.— Wallier  v.  State,  212  S.  W.  319. 

(K)   ProTlnce  of  Court  and  Jury  In   Oen' 
ernL 

«=s>74l(6)  (Tex.Cr.App.)  Direct  evidence  ia 
not  per  se  better  than  circumstantial  evidence. 
— Berrian  v.  State.  212  S.  W.  509. 
407551/2  (Mo.)  The  trial  court  cannot  proper- 
ly comment  on  the  evidence  or  tell  the  jury 
what  presumption  or  conclusion  should  be 
drawn  from  any  particular  fact,  but  to  aid  jury 
in  reaclung  a  correct  coDcluaion  it  may  direct 
their  attention  to  particular  facts  in  CTidence.— 
State  ▼.  Stewart,  212  S.  W.  8S3. 
4=>759(1)  (Mo.)  The  trial  court  cannot  prop- 
erly tell  the  jury  what  presumption  or  condu- 
aioD  should  be  drawn  from  any  particular  fact. 
—State  T.  Stewart,  212  S.  W.  85o. 
4=»763,  764(5)  (Arlc.)  Instruction  containing 
words  "as  the  proof  tends  to  show"  was  not 
objectionable  as  on  weight  of  evidence,  since 
it  was  apparent  that  the  word  "proof  was  not 
used  in  its  strict  legal  sense,  but  in  its  ordinary 
sense  as  a  synonym  for  "evidence." — Wallter  v. 
State,  212  S.  W.  319. 

An  instruction,  stating  that  evidence  tends 
to  prove  a  certain  fact,  and  then  leaving  the 
jury  to  ascertain  whether  that  fact  was  proved, 
is  not  objectionable  as  on  weight  of  evidence. 
—Id. 

(G)  MeiseBsltyt  Reiialaltea,  and  SnlBelenoy 
of  Inatrnetlona. 

«=>792(2)  (Tex.Cr.App.)  In  a  prosecution  for 
the  theft  of  an  automobile  subsequently  recov- 
ered from  a  third  party  who  claimed  to  have 
purchased  'it,  evidence  held  to  show  that  de- 
fendant assisted  in  the  sale  and  was  a  principal, 
BO  as  to  justify  the  court  in  charging  with  ref- 
erence to  the  law  of  principals. — Torrence  v. 
State,  212  S.  W.  957. 

«s>80S(.S)  (Ark.)  Proof  in  a  strictly  accurate 
and  technical  sense  is  the  result  or  effect  of  ev- 
idence, while  evidence  is  the  medium  or  means 
by  which  a  fact  is  proved  or  disproved,  but 
the  words  "proof  and  "evidence"  may  be  used 
faiterchangeably  and  synonymously  in  court's 
charge  especially  where  attention  of  court  is 
not  specifically  called  to  the  real  difference  in 
meaning  (citing  Words  and  Phrases,  Evidence; 
Proof).— Wnlker  v.  State,  212  S.  W.  319. 
$:98 1 1  (4)  (Mo.)  An  instruction  that,  even  if 
deceased  bad  been  paying  improper  attentions 
to  defendant's  wife,  that  fact  would  afford  no 
excuse  or  justification  to  defendant  for  killing 
deceased  was  not  objectionable  -as  singling  out 
and  giving  improper  prominence  to  tlie  testi- 
mony referred  to.  where  the  testimony  thereon 
had  been  brought  out  principally  by  defend- 
ant—State V.  Stewart,  212  S.  W.  853. 

(H)  RetiaeKta   tor   Inatrnetlona. 

«=s>829(5)  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  the  court  having  given  the  jury  an  in- 
■tmetion  on  the  law  of  self-defense  without  in 
any  way  qualifying  it,  there  was  no  error  in  re- 
fusing to  instruct  the  jury  that  appellant  bad 
a  right  to  arm  himself  and  seek  the  deceased 
for  an  explanation  or  discussion  of  the  previous 
difficulty.— Hollman  v.  State,  212  S.  W.  663. 

(J)    Cnatodr*    Conduct,    and   Deltberatlona 
of  Jury. 

4=9854(7)  (Ark.)  Separation  of  juror  from 
rest  of  jury  for  purpose  of  asking  sheriff  to  in- 
form court  that  be  was  sick,  where  he  did  not 
discuss  cose  with  sheriff  or  any  other  person 
during  separation,  was  not  error. — Kindriz  v. 
State,  212  S.  W.  84. 

(K)  Verdict. 

«ss>874  (Ark.)  In  view  of  Kirby's  Dig.  g  2423, 
laquiry  of  juror  under  section  2419,  providing 


that  upon  rendition  of  verdict  clerk  or  judge 
may,  upon  instance  of  either  party,  ask  juror 
if  it  is  bis  verdict,  need  not  be  limited  to  re- 
beiving  lie  answer  "Yes"  or  "No,"  but  must  be 
limited    to    ascertainment    whether    verdict    ia 

i'nror's  verdict,  without  examining  juror  as  to 
low  verdict  was  arrived  at,  except  as  to  wheth- 
er it  was  arrived  at  by  lot.— Kindrix  v.  State, 
212  S.  W.  84. 

®=>882  (Mo.)  In  a  prosecution  for  removing 
and  concealing  personal  property  covered  by  a 
mortgage,  a  verdict  finding  defendant  guilty  of 
feloniously,  willfully,  and  unlawfullv  concealing 
personal  property  covered  by  a  chattel  mort- 
gage, and  assessing  punishment  at  six  months' 
imprisonment,  is  insufficient,  being  a  special 
verdict  which  did  not  set  out  all  of  the  ele- 
ments of  the  offense,  one  of  which  was,  under 
Bev.  St.  1909,  {  4570,  that  the  act  should  be 
done  with  intent  to  hinder,  delay,  or  defraud 
the  mortgagee.— State  v.  Griffin,  212  S.  W.  877. 

XnZ.    MOTIONS    FOR    ITBW    TRIAI* 
AND  IN  ABREST. 

<S=>9I5  (Mo.)  To  render  effective  objection  to 
failure  to  comply  with  Rev.  St.  1900,  §§  5057, 
5007,  requiring  the  indorsement  of  the  name« 
of  the  state's  witnesses  upon  an  indictment  or 
information,  motion  to  quash  must  be  made  or 
application  filed  for  continuance  on  account  of 
such  omission;  and  such  objection  first  ap- 
pearing in  motion  for  new  trial  is  not  timely. — 
SUtp  V.  Ferguson,  212  S.  W.  339. 
4=9938(1)  (Ky.)  A  new  trial  will  not  be  grant- 
ed for  newly  discovered  evidence  which  is  cumu- 
lative, merely  tending  to  impeach  or  discredit 
opposing  witness. — Ray  v.^  Commonwealth,  212 
S    W    90S. 

<i=>939(l)  (Ky.)  A  new  trial  will  not  be  grant- 
ed to  give  a  litigant  an  opportunity  to  use  wit- 
nesses of  whose  existence  he  knew,  as  well  as 
the  facts  they  would  prove,  and  whom  he  had 
negligently  failed  to  offer  upon  the  trial. — Grav- 
itt  V.  Commonwealth,  212  S.  W.  430. 
4=>940  (Ky.)  In  a  prosecution  under  Ky.  St. 
g  1158,  denouncing  the  detention  of  a  woman 
again3t  her  will  forthe  purpose  of  sexual  in- 
tercourse, a  new  trial  will  be  granted  on  the 
ground  of  newly  discovered  evidence  showing 
acts  of  a  lewd  and  lascivious  character  on  the 
part  of  prosecutrix  with  others  shortly  before 
the  commission  of  the  alleged  offense. — Qravitt 
V.  Commonwealth,  212  S.  W.  430. 
<£=3941(1)  (Ky.)  A  new  trial  will  not  be 
granted  on  account  of  new  evidence  which  la 
nverely  cumulative. — Gravitt  v.  Commonwealth, 
212  S.  W.  4.S0. 

4=9942(1)  (Ky.)  A  new  trial  will  not  be  grant- 
ed to  allow  a  litigant  to  impeach  witnesses 
who  have  testified  upon  the  trial  by  proofs 
touching  their  character  for  truth  or  by  show- 
ing contradictions. — Gravitt  v.  Commonwealth, 
212  S.  W.  4.S0. 

«5s>942(2)  (Ky.)  A  new  trial  will  not  be  grant- 
ed to  allow  a  litigant  to  impeach  witnesses  who 
have  testified  upon  the  trial  by  showing  contra- 
dictions.— Gravitt  v.  Commonwealth,  212  S.'W. 
4.30. 

4=>945(1)  (Ky.)  A  new  trial  will  not  be  grant- 
ed on  account  .of  newly  discovered  evidence 
unless  the  proposed  new  evidence  is  important 
and  reasonably  calculated  to  have  a  decisive  in- 
fiuence  upon  another  trial. — Gravitt  v.  Com- 
monwealth, 212  S.  W.  4.S0. 
4=»945(1)  (Ky.)  To  authorize  a  new  trial,  the 
newly  discovered  evidence  should  be  of  such 
convincing  character  as  to  have  a  decisive  in- 
fluence on  and  against  the  evidence  to  be  over- 
thrown by  it. — Ray  v.  Commonwealth,  212  S. 
W.  908. 

XrV.  JimOBCENT.  SENTENCE,  AND 
FINAX.  COMMITMENT. 

4=»982  (Tex.Cr.App.)  Under  Vernons  Ann. 
Code  Cr.  Proc.  1916,  arts.  885c,  865e,  and  in 
view  of  artides  S65d  and  865g,  aa  well  as  Ver- 
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non's  Ann.  Pon.  Code  1916,  art.  2,  one  con- 
victed of  a  felony,  trhose  sentence  ie  suspended 
by  the  jury,  cannot,  after  the  period  of  sus- 
pended sentence  has  expired,  be  imprisoned  on 
that  sentence  because  of  a  later  charge  of  an- 
other felony;  for  that  would  violate  the  pur- 
pose of  the  suspended  sentence  statute. — Ex 
parte  Coots,  212  S.  W.  173. 

XV.  APPEAI.  AND  ERROR,  AMD 
CERTIORARI. 

(A)  Form    ot    Remedy.    Jarladlotioa,    and 

RiKht  ot  ReTlevr. 

<e=»l024(7)  (Ky.)  Under  Cr.  Code  Prac.  §  281, 
as  amended  in  1910  (Iawb  1910,  c.  92),  the 
commonwealth  may  appeal  from  an  order 
irranting  a  new  trial  to  one  convicted  of  felony. 
—Commonwealth  v.  Metcalfe,  212  S.  W.  434. 

(B)  Preaentatlon  and  Reservation  In  tMtf 

er  Coort  of  Gronads  ot  Rerlevr. 

<S=>f03i(3)  (Mo.)  Where  no  objections  were 
made  or  exceptions  saved  at  the  time  to  the 
manner  in  which  the  trial  jury  was  summonefi 
and  impaneled,  and  such  objections  were  first 
made  in  motion  for  new  trial,  they  could  not 
be  considered  on  appeal.— State  v.  Ferguson, 
212  S.  W.  339. 

®=»  1036(1)  (Ark.)  Admission  of  evidence  will 
not  be  reviewed  on  appeal,  where  no  objection 
was  made  or  exception  thereto  saved. — Walker 
V.  State.  212  S.  W.  319. 

^=>  1 037(1)  (Ky.)  Objection  to  improper  re- 
marks of  counsel  in  argument  to  the  jury,  or  to 
any  ruling  of  the  court  respecting  the  same, 
comes  too  late  to  warrant  review,  when  made 
for  the  first  time  in  the  motion  and  grounds 
for  a  new  trial.— Ray  v.  Commonwealth,  212  8. 
W.  908. 

«=>l037j;2)  (Tex.Cr.App.)  Where  the  prosecu- 
tion by  an  offer  to  admit  a  purported  written 
statement  of  defendant's  brother  as  to  the 
homicide  brought  out  the  fact  of  the  statement, 
and  the  attorney  for  the  prosecution  argued 
that  the  refusal  of  defendant  to  allow  the  sam* 
to  be  introduced  warranted  an  inference  that 
it  was  unfavorable,  such  argument  was  ob- 
viously so  harmful  that  it  would  have  been  fu- 
tile to  withdraw  it,  so  the  fact  that  defendant, 
after  his  objection  was  overruled,  did  not  re- 
quest withdrawal  of  the  same  by  special 
charge,  was  not  a  waiver  of  objection. — Dunn 
V.  Stale,  212  S.  W.  511. 

^=>  1038(1)  (Ky.)  Where  an  indictment  for 
unlawfully  detaining  a  woman  was  based  upon 
two  distinct  offenses,  and  the  state  elected  to 
proceed  as  to  one  offense,  defendant  could  not 
complain  of  the  court's  failure  to  instruct  the 
jury  to  disregard  evidence  as  to  the  other  of- 
fense in  the  absence  of  objection  at  the  time 
or  of  a  request  to  Instruct.— Gravitt  v.  Com- 
monwealth, 212  S.  W.  4.30. 

<S=>I043(2)  (Ark.)  Error  cannot  be  predicated 
upon  court's  failure  to  use  the  words  "proof 
and  "evidence"  in  their  technical  meaning,  un- 
der a  general  objection  to  the  instruction. — 
AValker  v.  State.  212  S.  W.  319. 
®=3f049  (Mo.)  \N%ere  no  exceptions  saved  at 
the  time  to  the  manner  in  which  the  trial  jury 
was  summoned  and  impaneled,  and  such  objec- 
tions were  first  made  in  motion  for  new  trial, 
they  could  not  be  considered  on  appeal. — State 
V.  I'>rguaon,  212  S.  W.  :«9. 
€=>I054(1)  (Ark.)  Admission  of  evidence  will 
not  be  reviewed  on  appeal,  where  court's  rul- 
ing on  objection  thereto  was  not  excepted  to.— 
Walker  v.  State,  212  S.  W.  319. 

Objection  to  evidence  is  waived  by  failure  to 
except  to  court's  ruling  thereon. — Id. 
4=3 1 059(1)  (Ky.)  On  appeal  by  the  common- 
wealth under  Cr.  Code  I'rac.  fS  335.  3S1.  from 
an  order  granting  a  new  trial  to  one  convicted 
of  grand  larceny,  only  the  correctness  of  the 
granting  of  the  new  trial  can  be  considered, 
where  there  was  no  exception  save  to  that  de- 


cision.—Commonwealth  T.  Metcalfe,  212  S.  W. 

434. 

<3=»I066  (Tex.Cr.App.)  Where  a   motion  for  a 

new  trial  was  contested  and  overruled,   where 

no  statement  ef  facts  in  the  record  showed  such 

evidence,  the  matter  could  not  be  reviewed.— 

Ross  V.  State,  212  S.  W.  167. 

(D)   Reoord  aad   Pro<!eedlnKa  No*  In  Ree< 
ord. 

<ts=3l086(14)  (Ark.)  Where  the  record  in  a 
criminal  case  fails  to  show  that  exceptions  were 
saved  concerning  matters  argued  for  reversal, 
such  matters  cannot  be  considered. — Nelson  v. 
State,  212  S.  W.  93. 

<8=»I09I(4)  (Tex.Cr.App.)  Where  the  evidence 
set  out  in  a  bill  of  exceptions  showed  that  a 
confession  admitted  on  behalf  of  the  state  was 
a  mere  oral  statement,  not  reduced  to  writing 
and  signed  in  the  presence  of  two  disinterested 
witnesses,  the  bill  was  not  defective  in  failing 
to  suggest  or  raise  the  question  that  the  state- 
ment was  not  written. — Bonatz  v.  State,  212  S. 
W.  494. 

«=»I097(6)  (Tex.Cr.App.)  Where  a  motion  for 
a  new  trial  was  contested  and  overruled,  and 
appellant  reserved  no  exception  setting  up  facts 
heard  on  the  contest,  and  where  no  statement 
of  facts  in  the  record  showed  such  evidence,  the 
matter  could  not  be  reviewed. — Rosa  v.  State, 
212  S.  W.  167. 

®»I098  (Tex.Cr.App.)  A  statement  of  facts, 
on  appeal  in  a  criminal  case,  consisting  of  ques- 
tions and  answers,  is  objectionable,  and  will  be 
stricken.— Emberline  v.  State,  212  S.  W.  952. 
<e=»IIIO(7)  (Tex.Cr.App.)  When  a  statement 
of  facts  fails  to  contain  any  fact  essential  to 
a  conviction,  a  recital  in  the  charge  that  such 
fact  is  admitted  will  not  supplj"  the  omission. — 
McConnell  v.  State,  212  8.  W.  498.  • 
<e=3|ll2  (Tex.Cr.App.)  Ex  parte  affidavits 
will  not  be  considered  as  attacKing  or  assailing 
the  correctness  of  the  statement  of  facts. — Mc- 
ConneU  v.  State,  212  S.  W.  498. 

(O)  Review. 

®=»l  134(4)  (Ky.)' Since  the  amendment  of 
1910  (Acts  1910,  c.  92)  to  Cr.  Code  Prac.  |  2.S1. 
the  decision  of  the  court  denying  or  granting  a 
new  trial  is  subject  to  exception  and  to  review 
upon  appeal. — Commonwealth  v.  Metcalfe,  212 
S.  W.  434. 

«=»l  137(3)  (Mo.)  Under  Rev.  St.  1909.  {  5115, 
as  to  error  committed  at  accused's  instance  or 
in  his  favor,  accused  cannot  complain  of  an  er- 
roneous instruction  given  at  his  instance,  al- 
though it  is  a  literal  copy  of  one  for  the  state 
formerly  condemned  by  the  Supreme  Court,— 
State  V.  Ferguson.  212  S.  W.  3.39. 
<e=>  1 144(10)  (Ky.)  Where  the  court  rebuked 
the  commonwealth's  attorney  for  making  re- 
marks, and  admonished  jury  to  disregard  them, 
it  will  not  be  presumed  that  tiie  remarks  were 
calculated  to  influence  passion  and  excite  preju- 
dice against  defendant  on  account  of  bis  being 
a  negro  and  deceased  a  white  man. — Ray  v. 
Commonwealth,  212  S.  W.  008. 
«ss>«  144(18)  (Tex.Cr.App.)  Where  evidence 
heard  upon  motion  for  new  trial  is  not  present- 
ed by  statement  of  facts  or  bill  of  exceptions 
filed  during  the  term,  but  it  appears  the  court 
heard  evidence  in  overruling  the  motion,  the 
presumption  is  indulged  on  appeal  that  the 
facts  heard  justified  the  conclusion  reached. — 
Slade  V.  State,  212  S.  W.  061. 
<S=>tl56(l)  (Ky.)  A  decision  of  the  trial  judge 
granting  a  new  trial,  a  matter  within  his  dis- 
cretion, is  viewed  less  critically  and  more  effect 
is  given  to  it  than  a  decision  denying  a  new 
trial;  for  the  grant  of  a  new  trial  places  the 
parties  in  a  position  they  originally  occupied, 
while  a  denial  of  a  new  trial  concludes  their 
rights. — Commonwealth  v.  Metcalfe,  21:?  S.  W. 
434. 

«=»l  156(2)  (Ky.)  Where  a  lower  court  grants 
a  new  trial  on  the  ground  of  the  insufficiency 
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of  the  evidence  to  suataiD  conviction,  the  appel- 
late court  is  not  justified  in  reversing  the  de- 
cision unless  on  abuse  of  discretion  appears. — 
Gommonweaith  v.  Metcalfe.  212  S.  W.  434. 
«=>II59(1)  (Tex.Cr.App.)  In  prosecation  for 
procuring  and  delivering  intoxicants  to  persona 
enlisted  in  military  forces  of  the  United  States 
contrary  to  Acts  35th  Leg.  (4th  Called  Sess.) 
c.  7,  verdict  of  jury  held  to  solve,  in  favor  of 
the  state,  any  question  of  variance  as  to  names 
of  soldiers  to  whom  liquor  was  given  and  names 
charged  in  indictment. — Crosby  v.  State,  212  S. 
W.  168. 

€=>II59(2)  (Ark.)  In  a  prosecution  for  viola- 
tion of  the  law  prohibiting  the  sale  of  intoxicat- 
ing liquors,  the  credibility  of  the  state's  wit- 
ness was  a  question  for  the  jury,  and  where  he 
testified  to  the  sale,  it  cannot  be  said  that  there 
was  no  substantial  evidence  to  support  the 
verdict.— Nelson  v.  State,  212  S.  W.  93. 
^=> 1 159(2)  (Mo.)  To  sustain  a  conviction  on 
account  of  the  sufficiency  of  the  evidence,  it  is 
only  necessary  that  witnesses  examined  give 
substantial  testimony  in  support  of  the  requir- 
ed m.iterial  facts. — State  v.  Ferguson,  212  S. 
W.  339.  ■ » 

€==1159(2)  (Tex.Cr.App.)  The  Court  of  Crim- 
inal Appeals  will  not  reverse  a  judgment  of 
conviction  unless  there  is  such  manifest  lack  of 
evidence  as  to  make  it  apparent  that  the  ver- 
dict was  the  result  of  prejudice,  or  that  such 
verdict  is  against  the  weight  of  the  evidence. — 
Smith  V.  State.  212  S.  W.  660. 
fss>\  159(4)  (Ark.)  In  a  prosecution  for  viola- 
tion of  the  law  prohibiting  the  sale  of  intoxicat- 
ing liquors,  the  credibility  of  the  state's  wit- 
ness was  a  question  for  the  jury.— Nelson  v. 
State.  212  S.  W.  93. 

€=311701/2(3)  (Mo.)  The  mere  inquiry  by 
prosecuting  attorney  on  cross-examination  of 
accused,  whether  accused  had  not  made  a  con- 
tradictory statement  in  regard  to  a  certain 
matter,  held  not  prejudicial,  being  excluded  and 
not  answered.— State  v.  Ferguson,  212  S.  W. 
Ran 

€=9 1 1 7 1  (1)  (Ark.)  Improper  remarks  by  coun- 
sel during  argument  constitutes  reversible  er- 
ror, where  it  is  likely  that  prejudice  has  re- 
sulted therefrom.— Walker  v.  State,  212  S.  W. 
319. 

€=3|  171(1)  (Tex.Cr.App.)  It  was  improper  for 
the  state  to  offer  a  purported  written  state- 
ment by  defendant's  brother,  who  saw  the  hom- 
icide, for  such  statement  was  hearsay,  as  was 
the  fact  thatj  the  brother  had  made  a  state- 
ment, and  the  impropriety  was  not  cured  be- 
cause the  attorney  for  the  prosecution  brought 
out  the  facts  by  an  inquiry  as  to  whether  de- 
fendant would  consent  to  the  introduction  of 
the  statement.— Dunn  v.  Sute,  212  S.  W.  511. 

(H)  Determination   and  Dlapoaltlon   of 
Canae. 

€=>II82  (Ky.)  Where  the  instructions  which 
are  not  criticized  properly  gave  the  law  nec- 
essary for  the  guidance  of  the  jury,  the  evi- 
dence was  sufficient  to  support  the  verdict,  and 
no  prejudicial  error  appears  in  any  ruling  of 
the  trial  court,  the  Judgment  will  be  affirmed. — 
Ray  v.  Commonwealth,  212  S.  W.  908. 
®=»li82  (Tex.Cr.App.)  Where  appeal  from  a 
conviction  under  Acts  3oth  Leg.  (4th  called 
Sess.)  c.  8,  creating  offense  of  disloyalty  came 
up  without  any  bills  of  exceptions  or  statement 
of  facts  in  the  record,  and  motion  for  new  trial 
only  questioned  the  sufficiency  of  the  evidence 
to  support  verdict,  and  court,  on  examination, 
finds  that  indictment  appears  to  follow  lan- 
guage of  statute,  and  that  language  imputed  to 
defendant,  if  nttered,  violated  the  law,  the  con- 
viction would  be  affirmed.— Meyer  v.  State,  212 
S.  W.  504. 

€>»II87  (Mo.)  Where  the  record  upon  appeal 
is  such  as  to  make  it  reasonably  apparent  that 
evidence  sufficient  to  sustain  a  conviction  can- 
not be  produced  upon  retrial,  it  is  proper  to 
order  the  defendant  discharged;    otherwise  the 


cause  should  be  remanded.— State  t.  Griffin)  212' 
S.  W.  877. 

^^1189  (Mo.)  In  a  prosecution  for  remov- 
ing and  concealing  personal  property  covered  by- 
chattel  mortgage,  held  that  the  record  did  not 
make  it  reasonably  apparent  that  evidence  to 
sustain  a  conviction  could  not  be  produced  up- 
on retrial,  and  hence  the  case  should,  on  re- 
versal of  a  conviction,  be  remanded. — State  v. 
Griffin,  212  S.  W.  877. 

CROPS. 

See  Chattel  Mortgages,  €s»12;  Customs  and 
Usages,  €=>10 ;  Damages,  <8=>108,  112 ;  Evi- 
dence, (3=>113  ;  Landlord  and  Tenant,  <3=18, 
180;  Morttrages,  <8=t>197;  Railroads,  €=»72; 
Sales,  €=>12 ;  Vendor  and  Purchaser,  €=36 ; 
Waters  and  Water  Courses,  «=9l79. 

CURTESY. 

See  Mines  and  Minerals,  ®=»79. 

€='I2(%)  (Ky.)  Surviving  husband's  possession 
of  deceased  wife's  realty  as  a  tenant  by  the 
curtesy  was  insufficient  to  give  him  title  there- 
to by  adverse  possession ;  his  possession  being 
that  of  a  life  tenant,  which  is  not  adverse  to 
remaindermen.— B'ish  v.  Fish,  212  S.  W.  586. 
€=>I2(1)  (Ky.)  Where  coal  mines  were  opened 
and  operated  during  the  lifetime  of  and  under 
lease  from  a  wife,  the  owner,  her  husband  aft- 
er her  death  as  life  tenant  by  curtesy  by  law 
was  entitled  to  the  whole  of  the  royalties  due 
from  the  operation. — Caudil  v.  Wagoner,  212 
S.  W.  422. 

CUSTOMS  AND  USAGES. 

See  Master  and  Servant,  €s»106,  266,  289. 

€=>ip  (Tcx.Civ.App.)  In  the  absence  of  specific 
agreement  with  respect  to  the  kind  of  crops  that 
would  be  planted  upon  rented  land,  and  the 
amount  of  rentals  to  be  paid,  the  usual  custom 
of  the  country  determines  such  questions.— Ru- 
pert v.  Swindle,  212  8.  W.  671. 

DAMAGES. 

See  Appeal  and  Error,  «=5»58,  719,  1068,  1140, 
1171;  Attachment,  <g=».S31,  375;  Carriers, 
€=»32,  177,  180.  185,  186,  228;  Constitu- 
tional Law,  ®=>189;  Contracts,  <S=5»40,  189, 
SKi:  Covenants,  <S=»114,  118,  130:  Drains. 
<e=>32 ;  Eminent  Domain,  ®=>145,  205,  209  ; 
Evidence,  €=»113,  462;  Exchange  of  Prop- 
erty, €=»8 ;  Fraud,  ©=959,  65 ;  Insurance, 
€=85,  602 ;  Interest,  €=>1 ;  Landlord  and 
Tenant,  €=>180;  Libel  and  Slander.  €=>88, 
116,  120;  Master  and  Servant,  €=>23,  341; 
Municipal  Corporations,  €=5»741 ;  Negligence, 
€=>101;  Pleading,  €=»11,  110;  Pledges, 
€S»30;  Principal  and  Agent,  *=»103.  169; 
Railroads,  €=>72,  260;  Sales,  €=»418;  Se- 
questration, €=»20;  Specific  Performance, 
€=5>58 ;  Telegraphs  and  Telephones,  €=s>54 ; 
Torts,  €=»12;  Trespass,  €=>40,  52;  Trial, 
€=>e3,  191,  207.  256,  352 ;  Waters  and  Water 
Courses,  «=»178,  179. 

ni.    GROUNDS   Ain>  SUBJECTS  OF 
OOBCPEWSATORT  DAMAGES. 

(A)  Dlreet  or  Remote,  Contingent,  o> 
ProBpectl-ve,  Conaeqaeneeo  or  Lioaaea. 

€=>.24  (Tex.Civ..4.pp.)  The  rule  that  damages 
which  are  uncertain  ami  contingent  cannot  be 
recovered  does  not  apply  where  the  uncertainty 
is  only  as  to  the  amount  of  loss  suffered  by 
breach  of  a  contract,  but  where  it  is  uncertain 
as  to  whether  any  damages  resulted  therefrom. 
—Merchants'  Life  Ins.  Co.  v.  Griswold,  212  S. 
W.  807. 

®=»40(2)   fTex.Civ.App.)  In  a  proper  case  con- 
templated profits  may  be  recovered  as  damages 
for  breach  of  contract— Merchants'  Life  Ins.  Co. 
V.  Griswold,  212  S.  W.  807. 
Xn  Ui  action  by  an  insurance  agent  against 
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the  company  for  breach  of  an  employment  con- 
tract, such  profits  as  it  reasonably  appeared 
were  a  loss  to  the  agent  by  reason  of  the  com- 
pany's breach  of  the  contract  were  proper  ele- 
ments of  damages. — Id. 

$=940(4)  (Mo.App.)  In  an  action  under  Rev. 
St.  1900,  §  3150,  against  a  railroad  company 
flooding  farm  land  by  an  embankment,  it  was 
proper  to  prove  plaintiff's  loss  by  showing  that 
he  had  taken  stock  to  pasture  at  a  fixed  price 
per  head,  and  that,  owing  to  the  flooding,  the 
pasture  soured,  so  that  he  was  unable  to  pas- 
ture the  stock,  and  lost  such  income. — Grace  v. 
Missouri,  K.  &  T.  Ry.  Co.,  212  S.  W.  41. 

rv.   UQtTIDATEB  DAMAGES  Ain> 
PENALTIES. 

$=380(1)  (Tex.ComApp.)  Where  it  cannot  be 
ascertained  from  the  face  of  the  contract  that 
the  damages  stipulated  to  be  paid  in  case  of  a 
breach  are  excessive,  and  it  cannot  be  detsr- 
mined  from  evidence  whether  the  stipulated 
amount  reasonably  approximates  the  actual 
damages,  the  provision  cannot  be  construed  as 
a  penalty. — Walsh  v.  Methodist  Episcopal 
Church,  South,  of  Paducah,  Tex.,  212  S.  W. 
850. 

$=985  (Tex.Civ.App.)  Where  a  contract  be- 
tween plaintiff  and  one  of  defendants  provided 
that  a  ?200  check  deposited  therewith  was 
placed  as  a  forfeit  on  the  land  deal,  defend- 
ant had  the  absolute  right  arbitrarily  to  re- 
fuse to  carry  out  the  sal*  and  lose  such  amoant, 
and  plaintiff  had  no  cause  of  action  against  such 
defendant;  the  deposit  not  being  earnest  or 
escrow  money  but  liquidated  damages  or  for- 
feit—Richardson V.  Terry,  212  S.  W.  523. 

V.   EXEBIPI.ART   DAMAGES. 

«=>87(1)  (Tex.Civ.App.)  "Exemplary  damages" 
are  awarded  as  matter  of  sound  public  policy 
in  punishment  of  the  guilty  one  for  malicious 
acts,  and  not  as  compensation. — Evans  v.  Mc- 
Kay. 212  S.  W.  680. 

$=>9I(1)  (Tex.Civ.App.)  In  the  law  relating  to 
exemplary  damages,  any  unlawful  act  done  will- 
fully and  purposely  to  the  injury  to  another  is 
in  a  legal  sense,  as  against  that  person,  "ma- 
licious."—Evans  V.  McKay,  212  S.  W.  680. 

VI.  MEASURE   OF  DAMAGES. 
(A)  Injnrlea  to  tbe  Feraon. 

$=>98  (Ky.)  The  amount  of  damages  to  be 
awarded  for  pergonal  injuries  is  necessarily  left 
largely  to  the  sound  discretion  of  the  jury.— 
Cumberland  R.  Co.  v.  Girdner,  212  S.  W.  105. 
€=998  (Ky.)  That  plaintiff  in  personal  injury 
case  who  has  suffered  a  permanent  injury  is 
a  mere  youth  will  not  be  allowed  as  an  element 
to  reduce  his  damages,  but  would  tend  to  in- 
crease rather  than  diminish  them. — Cumber- 
land R.  Co.  V.  Girdner,  212  S.  W.  105. 
(8=999  (Tex.Civ.App.)  The  wife's  services  art 
not  to  be  computed  as  those  of  a  servant,  and 
a  verdict  based  upon  the  circumstances  and 
conditions  of  the  wife  and  guided  by  the  sound 
judgment  of  the  jury  should  not  be  disregarded, 
unless  upon  evidence  of  abuse  of  such  discre- 
tion.—City  of  Ft.  Worth  V.  Wolsler,  212  S.  W. 
280.  .  .         . 

From  a  detailed  statement  of  the  position  of 
the  wife,  her  family,  her  ordinary  duties  and 
labor,  the  jury  can  asrortnin  the  value  of  her 
services  in  the  performance  of  household  du- 
ties, as  well  as  any  witness. — Id. 

(B)   Injuries    to    Property. 

$=9 1 08  (T("x.Civ..\pp.)  The  measure  of  dam- 
ages to  land  caused  by  overflow  is  the  differ- 
ence in  the  value  of  the  land  immediately  before 
and  immediately  after  such  overflow. — Ft. 
Worth  &  D.  C.  Ky.  Co.  v.  Spei>r,  212  S.  W.  762. 
If  the  overflow  of  land  be  caused  by  defend- 
ants' wrongful  act  and  plaintiff  by  reason  there- 


of is  unable  to  plant  and  cultivate  his  crop  dur- 
ing the  crop  season,  he  is  entitled  only  to  the 
reasonable  rental  value  of  the  land  for  said 
term,  and  not  the  probable  value  of  crops,  less 
cultivation  cost — Id. 

$=9ll2  (Tex.C!iv.App.)  Where  crops  have  been 
planted  and  are  growing  or  have  matured  and 
are  yet  on  the  land,  plaintiff  is  entitled  to  re- 
cover for  their  destruction  from  overflow  caused 
by  defendant's  wrongful  act  the  reasonable  val- 
ue of  such  crops  at  the  time  and  place  of  de- 
struction.—Ft.  Worth  &  D.  C.  Ky.  Co.  t.  Speer, 
212  S.  W.  702. 

(O)    Breaek  of  Contract. 

$=9i22  (Tez.Com.App.)  Church's  measure  of 
damages  for  contractor's  failure  to  complete 
construction  of  church  building  within  stipu- 
lated time  is  the  value  of  the  nse  of  the  build- 
ing during  the  time  it  should  have  be«n  used 
after  date  provided  for  completion. — Walsh  v. 
Methodist  Episcopal  Church,  South,  of  Padu- 
cah, Tex.,  212  8.  W.  950. 

VIIv  INADEQUATE    AUD    EXCESSIVE 
DAMAGES. 

<S=9l32(l)  (Mo.)  Verdict  of  $25,000  for  sever* 
burns,  reduced  by  remittitur  in  trial  court  to 
$15,000,  held  still  excessive  by  $7,500.— Higg  t. 
Chicago,  B.  &  Q.  R,  Co.;  212  S.  W.  878. 
®=9l32(l)  (Mo.App.)  $2,500  damages  were  not 
excessive  for  injuries  causing  badly  broken 
shoulder  blade,  care  by  physician  for  eight  or 
nine  months,  inability  to  work  for  four  montlis, 
and  some  permanent  effects  from  injury. — Natt 
V.  Aiken.  212  S.  W.  58. 

$=9 1 32(7)  (Mo.App.)  Where  plaintiff,  previous- 
ly a  reasonably  strong,  healthy  man,  suffered 
an  injury  to  his  back  and  a  compound  com- 
minuted fracture  of  both  bones  of  a  leg  be- 
tween knee  and  ankle,  was  required  to  use 
crutches  more  than  a  year  thereafter,  was 
forced  to  have  operation  to  remove  splintered 
bones,  and  had  a  plaster  cast  taken  off  five 
times  to  rebreak  and  reset  the  leg,  which  was 
left  two  inches  shorter  than  the  other,  and  the 
wound  was  discharging  blood,  pus,  and  bone  at 
the  time  of  the  trial,  and  he  was  forced  to 
bear  much  expense,  a  judgment  for  $7,500  was 
not  excessive.— Woods  v.  Kansas  City  Light 
&  Power  Co..  212  8.  W.  899. 
«=9l32(8)  (Mo.App.)  A  verdict  for  $5,000  was 
not  excessive,  where  plaintiff's  left  shoulder  and 
arm  were  permanently  impaired,  lungs  and  left 
ear  permanently  injured,  so  that  from  a  strong 
vigorous  man  he  was  reduced  to  one  greatly 
hampered  in  bis  movements,  unable  to  do  an 
ordinary  man's  work,  and  coughing  up  blood  at 
intervals.— Argeropoulos  v.  Kansas  City  Rys. 
Co.,  212  S.  W.  369. 

$=9l32(0)  (Ky.)  Verdict  of  $9,500  for  loss  of 
leg.  it  being  amputated  between  knee  and  hip. 
held  not  excessive.— Cumberland  R.  Co.  v.  Gird- 
ner, 212  S.  W.  105. 

/ 

vin.  pij:ading.  evtdemoe.  and 

ASSESSMENT. 
(A)  Plendlnv. 

$s»l58(l)  (Mo.App.)  In  an  action  for  personal 

injuries,  whers  petition  pleaded  injury  to  the 
lungs,  and  that  all  the  injuries  were  permanent 
evidence  that  plaintiff  coughed  up  blood  was 
admissible.— Argeropoulos  v.  Kansas  City  Rys. 
Co.,  212  S.  W.  86». 

$=9 1 59(4)  (Tex.Civ.App.)  In  an  action  by  the 
purchasers  of  a  thrasher  for  damages  from  mis- 
representations inducing  the  purchase,  testi- 
mony as  to  loss  of  profits  held  admissible  in 
view  of  the  allegations  of  the  petition,  against 
which  gpncral  demurrer  alone  was  filed. — ^Hart- 
I'arr  Co.  v.  Krizan  &  Maler,  212  S.  W.  835. 
$=9 1 59  (8)  (Tex.Civ.App.)  In  the  purchasers' 
action  for  damages  for  misrepresentationB  in- 
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ducing  the  sole  of  a  thrasher,  testimoDy  as  to 
the  value  of  items  of  expense  nlle|ed  to  have 
been  paid  by  the  purchasers  held  inadmiRsible 
in  the  absence  of  allegation  that  the  amount 
paid  was  the  reasonable  value.— Hart-Parr  Co. 
▼.  Kriian  &  Maler,  212  S.  W.  835. 

(Bj  BlTldene*. 

^:9l8S(l)  (Tex.Civ.App.)  In  an  action  for  per- 
sonal injuries,  evidence  held  to  show  damages. 
—Texas  Electric  Ey.  Co.  v.  Crump,  212  S.  W. 
827 

<S=>'l86  (Tez.Civ.App.)  It  is  not  essential  to 
the  right  of  recovery  for  wife's  impaired  ca- 
pacity to  perform  her  household  duties  that  the 
pecuniary  value  of  the  same  be  shown  with  any 
mathematical  accuracy  or  in  dollars  and  cents. 
-^City  of  Ft.  Worth  v.  Weialer,  212  S.  W.  280. 


»I90  (Tex.CivJlpp.)  In  an  action  by  insur- 
ance agent  for  breach  of  an  employment  con- 
tract where  he  had  the  exclusive  right  to  rep- 
resent the  company  in  42  wealthy  and  popu- 
lous counties,  evidence  of  profits  the  agent  find 
made  held  a  sufficiently  accurate  standard  to 
enable  the  jury  to  estimate  the  amount  of  profit 
the  agent  would  have  received  under  the  con- 
tract had  employer  not  breached  it. — Merchants' 
Life  Ins.  Co.  v.  Oriswold,  212  8.  W.  807. 

(O  Proce«dlBKB  tor  Ameaament. 

«B»208(2)  (Mo.)  In  action  against  a  city  for 
death  from  pneumonia  of  plaintiff's  wit«,  in- 
jured when  she  fell  in  the  pavilion  in  a  park, 
whether  the  injury  suffered  in  the  fall  was  the 
proximate  cause  of  the  pneumonia  held  for  the 
jary.— Knensel  v.  City  of  St.  Louis,  212  S.  W. 
876. 

«s>208(4)  (Tex.CivJ^pp.)  In  suit  by  husband 
and  wife  for  injuries  to  the  latter  due  to  cover 
of  manhole  in  street  of  defendant  city  tilting, 
causing  her  foot  and  leg  to  fall  into  bole,  evi- 
dence of  pecuniary  value  of  wife's  services  htld 
to  warrant  submission,  as  an  element  of  dam- 
ages, of  loss  of  ability  of  wife  to  perform  her 
household  duties.— City  of  Ft  Worth  v.  Wels- 
ler.  212  S.  W.  280. 

<S=>208(8)  (Ky.)  Punitive  damages  are  not  re- 
coverable as  a  matter  of  right,  bjt  their  al- 
lowance rests  entirely  in  the  discretion  of  the 
jury.— Hurst  v.  Southern  By.  Co.  in  Kentucky, 
212  S.  W.  461. 

€=3216(8)  (Mo.App.)  In  a  personal  injury  ac- 
tion giving  an  instruction  as  to  the  measure  of 
damages  for  plaintiff's  loss  of  earnings  was  er- 
ror, where,  altboufib  there  was  evidence  that 
plaintiff  was  working  at  the  time  of  injury, 
there  was  no  evidence  as  to  his  earnings  or 
earning  capacity.— Woods  v.  Kansas  City  Light 
&  Power  Co.,  212  S.  W.  899. 

DEATH. 

See  Appeal  and  Error,  ^a»1048.  1060;  Car- 
riers. <8=3228;  Damages,  «s>208;  Bvidence, 
«=>553;  Insurance.  «s94.<i8.  614,  696,  602, 
624,  666.  668.  66».  675;  Master  and  Servant, 
«=»92,  286 ;  Municipal  Corporations,  ®=>1.3.3 ; 
Neidigence,  «=9l01 :  Railroads,  «=3346,  348, 
360;  Street  Railroads,  ®=>114;  Trial, 
«=»199;    Venue,  e=>8. 

H.  ACTIONS  FOR  CAUSING  DEATH. 

(B)  Jarladlctlon,  Tenne,   and  lilmltatlona. 

4:s39  (Ky.)  Administrator's  cause  of  action 
for  death  of  bis  intestate  under  Ky.  St.  i  6,  is 
barred  by  limitations  under  section  2616,  re- 
quiring action  to  be  commenced  "within  one  year 
next  after  the  cause  of  action  accrued,"  in  one 
year  from  death  of  intestate,  and  does  not  run 
until  one  year  from  qualification  of  administra- 
tor, in  view  of  legislative  history  of  latter  stat- 
mte.— Faulkner's  Adm'r  r.  Louisville  &  N.  R. 
C3o.,  212  8.  W.  130. 
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DEDICATION. 

See  Telegraphs  and  Telephones,  «=>10. 

X.   NATURE  AND   BEQUIBITES. 

«=9|4  (Tex.)  The  dedication  of  streets  and  al- 
leys to  the  use  of  the  public  in  a  town  site  is 
not  rendered  invalid  by  want  of  acceptance  by 
the  municipality,  there  not  being  sufficient  num- 
ber of  inhabitants  to  organize  a  municipal  gov- 
ernment, so  as  to  make  inapplicable  Rev.  St 
1911,  art.  1231,  authorizing  a  telephone  com- 
pany to  maintain  lines  on  public  roads  or 
streets.— Roaring  Springs  Town-site  Co.  v.  Pa- 
ducah  Telephone  Co.,  212  8.  W.  147. 

H.  OPERATION  AND   EFFECT. 

<S=>55  CTex.)  The  general  rule  that  a  dedica- 
tor may  impose  such  restrictions  as  be  may  see 
fit  on  making  a  dedication  of  bis  property  to  a 
public  use  is  subject  to  the  limitation  that  the 
restriction  be  not  repugnant  to  the  dedication 
or  against  public  policy.— Roaring  Springs 
Town-site  Co.  v.  Paducah  Telephone  Co.,  212 
S.  W.  147. 

DEEDS. 

See  Adverse  Possession,  €=>100;  Appeal  and 
Error,  «=»1060,  1060;  Ciourts,  «=>92,  VS; 
Covenants,  <Sb>M,  114,  116,  ll8,  122,  130; 
Depositors,  *=»79:  Escrows,  «=>12;  Estop- 
pel, «sa32,  38;  Evidence,  <S=i>271,  318,  368, 
383,  444,  460;  Executors  and  Administrators, 
«sBl45;  Ft«uds,  Statute  of.  «s9ll7,  129; 
Hoaband  and  Wife,  «=»198;  Injunction, 
«=>194;  Judgment,  «ES»265;  Life  BsUtes, 
^ss>23 ;  Logs  and  Logging,  9=33 ;  Mines  and 
Minerals,  4s>65;  Mortgages;  Principal  and 
Agent,  ig=»145;  Railroads,  <S=>«9,  72;  Tax- 
ation, 9=»734,  760;  Tenancy  in  Common. 
<s9l6k  45;  Trespasa  to  Try  Title,  «=>11; 
Trial,  <g=>o3,  214;  Vendor  and  Purchaser, 
<8s>230,  843. 

I.  REQUISITES  AND  VAXIDITT. 

(A)  Hatiipe  mnd  Baaentlala  of  Coaveran*. 

cs  in  OeneraU 

<S=»8  (Ky.)  Where,  after  death  of  life  ten- 
ant of  lands  under  a  will,  the  lands  were  di- 
vided, and  a  portion  allotted  to  each  of  his  chil- 
dren, remaindermen  in  fee,  and  thereafter  A., 
one  of  such  children,  died,  and  her  heirs  con- 
veyed her  allotted  lands,  and  by  the  same  deed 
conveyed  all  the  interests  which  should  there- 
after come  to  them  under  the  will  in  the  laada 
held  by  the  life  tenant  during  his  lifetime  on 
account  of  the  death  of  any  other  of  the  re- 
maindermen without  children  or  issue  then 
living,  nothing  passed  by  such  deed  except  the 
lands  allotted  to  A.— Spacey  v.  Close,  212  S.  W. 
127. 

A  grantor  must  have  a  vested  or  contingent 
interest  in  the  subject-matter  of  the  convey- 
ance.—Id. 

A  mere  expectation  by  certain  persons  that 
in  the  event  another  died  childless  and  intes- 
tate and  the  owner  of  certain  land  they  would 
inlierit  an  interest  in  it  is  a  mere  expectancy 
which  is  not  a  subject  of  sale  or  conveyance. 
—Id. 

(B)  Form    and    Contents    of    Inatrameuts. 

9=>26  (Tez.Oiv.App.)  Instrument,  whereby 
landowners  authorized  agent  to  sign  their 
names  to  contract  with  third  person  in  dis- 
posal of  their  land,  owners  agreeing  in  con- 
sideration of  agent's  services  and  moneys  eX" 
pended  in  negotiating  the  transaction  to  ac- 
cept a  number  of  acres  out  of  certain  public 
school  lands  for  their  equity  in  the  land  dis- 
posed of,  did  not  pass  any  legal  or  equitable 
title  to  the  agent  or  agents  in  the  public  school 
lands  conveyed  by  the  third  person  to  the 
owners.— Vauter  t.  Greenwood,  212  S.  W.  269. 
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^=928  (Ky.)  A  dped  reciting  that  grantors 
"have  gold  and  hereby  convey,  with  clause  of 

feneral  warranty,  unto  K.  T.  B.,  wife  of 
.  D.  B.,  and  her  heirs  forever,"  followed  by  a 
description  of  tlie  property,  is  sufficient  to  con- 
vey dtle  of  the  grantors,  although  the  usual 
habendum  and  tenendum  clauses  are  lacking. — 
Meisberg  v.  Bryant,  212  S.  W.  600. 
4=>38(1)  (Ky.)  To  make  a  conveyance  of  lands 
by  deed  valid,  deed  must  describe  them  so  cer- 
tainly that  property  can  be  located,  and  in  this 
sense  that  is  certain  and  locatable  which  can  be 
made  certain  and  locatable.— Prewitt  v.  Wil- 
born,  212  S.  W.  442. 

(C)  BSzeontlon. 

«s>53  (Tex.Civ.App.)  In  trespass  to  try  title 
by  realty  brokers  to  recover  certain  lands, as 
commission,  whether  there  was  such  intention 
to  convey  that  a  deed  from  defendants  to 
plaintiff  broker  conveyed  title  as  a  contract  for 
conveyance  of  land  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1»14,  art.  1116,  held  for  the  jury 
nnder  the  evidence,  though  defendants  admit- 
ted they  signed  the  instruments.— Yauter  v. 
Greenwood,  212  S.  W.  269. 

(B)   Validity. 

«=368(lVi)  (Mo.)  Mere  peculiaiitieB  or  eccen- 
tricities of  the  grantor  do  not  make  a  deed 
invalid  if  he  had  sufficient  capacity  to  under- 
stand the  natare  and  effect  of  the  transaction; 
the  legal  test  of  capacity  being  the  power  of 
the  grantor  to  understand  the  matter  in  hand 
and  the  effect  of  the  transaction.— Messer  v. 
Heifer,  212  .S.  W.  806. 

«=>76  (Ky.)  A  deed  void  ab  initio  conveys  no 
title  whatever  on  the  grantee.— Miller  v.  Powers, 
212  S.  W.  453. 

XX.   BECORDINO  AKD  REOXSTIUiTIOII. 

^=382  (Tex.Com.App.)  The  recordation  of  a 
deed  is  not  essential  to  its  validity.— McBride 
v.  Loomis,  212  S.  W.  480. 

XXI.  OOKSTBITOTXOH    AMB    OPERA- 
TXON. 

(A.)  Oeneral  Rules  of  Construction. 

9=390  (Tex.Com.App.)  Where  language  of  deed 
is  so  ambiguous  as  to  be  susceptible  of  differ- 
ent constructions,  that  interpretation  will  be 
adopted  which  is  most  favorable  to  grantee.— 
Stevens  v.  Galveston,  H.  &  S.  A.  Ky.  Co.,  212 
S.  W.  639. 

«s»93  (Tex.Com.App.)  A  deed  should  be  so  in- 
terpreted as  to  give  effect  to  the  intention  of 
the  parties.- Stevens  v.  Galveston,  U.  &  S.  A. 
Uy.  Co.,  212  S.  W.  630. 

4=395  (Tex.Com.App.)  Every  part  of  the  deed 
must  be  given  effect  if  it  can  be  done.— Stevens 
v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  212  S.  W.  639. 

To  warrant  a  departure  from  the  general 
rales  of  construction  and  to  give  deeds  a  mean- 
ing not  fairly  deducible  from  the  language  em- 
ployed, the  circumstances  should  be  such  as 
to  impel  the  conclusion  that  the  parties  intend- 
ed other  than  their  expressed  language  would 
ordinarily  imply. — Id. 

4=997  (Tex.Com.App.)  If  any  of  the  terms 
used  in  a  deed  seem  to  contradict  the  manifest 
intention  clearly  indicated  by  the  deed  as  a 
whole,  the  intention  must  govern.— Stevens  v. 
Galveston,  H.  &  S.  A.  Ky.  Co.,  212  S.  W.  639. 
4=9)00  (Tex.Com.App.)  The  court  in  constru- 
ing language  of  deed  susceptible  of  different 
constructions  will  consider  the  circumstances 
attending  the  transaction,  the  particular  situa- 
tion of  the  parties,  the  state  of  the  thing  grant- 
ed, for  purpose  of  ascertaining  the  true  intent. 
— Stevens  v.  Galveston,  H.  &  8.  A.  Ry.  Co., 
212  S.  W.  639. 

In  determining  the  character  of  the  estate 
granted,  the  court  will  consider,  not  merely  the 


uses  for  which  the  property  was  designated  in 
the  conveyance,  but  the  relation  of  the  grantor 
to  those  uses. — Id. 

€=9109  (Ky.)  When  the  term  "heirs"  Is  used 
in  a  deed,  it  will  be  presumed  that  the  grantor 
knew  and  understood  the  legal  meaning  of  the 
term,  and  intended  it  in  that  sense,  unless  the 
deed  shows  the  contrary.— Meisberg  v.  Bryant, 
212  S.  W.  600. 

(B)  Prop«rtr  ConTeyed. 

4=>l  1 1  (Ky.)  If  there  is  ambiguity  in  descrip- 
tion of  property  intended  to  be  conveyed  or  ex- 
cepted from  conveyance,  its  identity  may  be 
gathered  from  intention  of  parties  and  accom- 
panyiug  circumstances;  but  intention  must  be 
gathered  from  deed  itself.- Prewitt  v.  Wilbom, 
212  S.  W.  442. 

4=s>ll8  (Ky.)  Deed  containing  description, 
"Beginning  at  a  big  rock  at  B.'s  mill  seat,  run- 
ning up  'Wooten's  creek  so  as  to  hold  all  the 
land  owned  by  said  W.  on  the  side  of  the  creek 
that  said  R.  holds,"  was  insufficient,  in  absence 
of  evidence  identifying  any  "big  rock"  or  place 
where  B.'s  mill  site  was,  or  on  which  side  of 
the  creek  R.  held,  or  what  land,  if  any,  W.  had 
on  either  side  of  creek. — Ilendrix  v.  Lewis,. 
212  S.  W.  569. 

(C)  Wmtmtmm  and  Interaata  Crosted. 

4=3 1 20  (Tex.Com.App.)  The  largest  estate 
that  the  terms  of  a  deed  with  all  its  parts 
barmooized  will  permit  of  will  be  conferred 
upon  grantee.- Stevens  v.  Galveston,  H.  &  S. 
A.  Ry.  Co.,  212  S.  W.  639. 
4=»I23  (Ky.)  The  word  "heir"  carrying  in  its 
legal  meaning  the  idea  of  a  person  upon  whom 
the  descent  is  cast  according  to  the  laws  of  in- 
heritance when  the  ancestor  dies  intestate,  the 
use  of  the  term  in  a  deed  as  to  a  certain  per- 
son "and  his  heirs"  Imports  that  the  title  con- 
veyed is  a  fee  simple.— Meisberg  v.  Bryant,  212 
S.  W.  600. 

Although  the  term  "heirs."  or  "heirs  of  the 
body,"  is  generally  held  to  be  a  term  of  limita- 
tion, where  it  appears  from  the  instrument, 
construed  in  the  light  of  all  facts  properly 
shown,  that  the  grantor  used  the  terra  in  the 
sense  of  "children."  it  will  be  construed  to 
mean  "children,"  and  not  "heirs,"  and  hence 
a  term  of  purcliase;  but,  if  the  intent  appears 
to  be  otherwise,  it  will  be  treated  as  a  word  of 
limitation. — Id. 

4=»I24(1)  (Ky.)  Where  a  husband,  who  bad 
purchased  land,  caused  a  conveyance  of  it  by 
others  to  be  made  to  his  wife  and  her  "heirs 
forever,"  there  was  nothing  in  the  deed  to  in- 
dicate that  the  term  "her  heirs  forever"  was 
used  in  the  sense  of  "children,"  or  otherwise 
than  the  legal  meaning,  and  hence  she  took  a 
fee  simple,  and  not  a  life  estate  meruly,  with 
remainder  to  her  children,  and  a  conveyance  by 
the  wife  to  another  conveyed  a  foe  simple. — 
Meisberg  v.  Bryant.  212  8.  W^.  600. 
4=»I24(2)  (Ky.)  The  use  of  the  term  "heirs" 
in  a  deed,  as  to  a  certain  person  "and  his 
heirs,"  imports  tliat  the  title  conveyed  is  a  fee 
simple.— Meisberg  v.  Bryant.  212  S.  W.  600. 
4=»I28  (Mo.)  The  rule  in  Shelley's  Case  does 
not  exist  either  in  deeds  or  wills  m  Missouri. — 
Gillilnn  v.  Gillilan,  212  8.  W.  348. 
<S=>I29(1)  (Ky.)  Where  grantini^  clanse  was 
unto  W.,  her  heirs  and  the  heirs  of  J.,  their 
heirs  and  assigns,  and  the  language  of  the 
habendum  clause  was  to  W.,  her  heirs  and  the 
heirs  of  J.,  their  heirs  forever.  W.  did  not 
take  the  entire  fee  but  a  life  estate,  with  re- 
mainder to  her  children  and  the  children  of  J.; 
the  words  "her  heirs  and  the  heirs  of  J."  iie- 
ing  words  of  purchase,  not  limitation,  and  used 
in  the  sense  of  "children."— Phillips  v.  Wil- 
liamson, 212  8.  W.  121. 

4=3 129(1)  (Ky.)  A  deed  held-  to  convey,  not  an 
estate  in  fee,  but  only  a  life  estate. — May  t. 
Chesapeake  &  O.  Ry.  Co.,  2^2  8.  W.  131. 
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(D)   ExceptlonB  and  Keaervatlona. 

^S9l38  (Ky.)  An  "ezceptioD"  in  a  deed,  a*  di8< 
tingui^ed  from  a  reservation,  is  gome  part  of 
tbe  boundary  described  in  the  deed  to  which  the 
grantor  retains  title,  not  conveying  it  by  tbe 
deed.— Prewitt  v.  Wilbom,  212  S.  W.  442. 
€=3 1 39  (Ky.)  The  certainty  necessary  in  a  de- 
scription of  lands  excepted  in  a  deed,  to  make 
the  exception  valid,  is  tne  same  certainty  neces- 
sary to  make  tbe  conveyance  of  lands  by  the 
deed  valid.— Prewitt  v.  Wilborn,  212  S.  W.  442. 

(B)   CooidttloiiB  aud  Restrtetlona. 

®=»I44(1)  (Tex.Com.App.)  When  the  declared 
purpose  tor  which  the  property  shall  be  used  is 
a  matter  that  will  inure  to  the  special  benefit 
of  the  grantor,  the  courts  are  more  inclined  to 
treat  the  conveyance  as  conditional  than  when 
the  use  i«  for  the  benefit  of  a  special  class  of 
persons  or  the  public  at  large.— Stevens  v.  Gal- 
veston, H.  &  S.  A.  By.  Co.,  212  S.  W.  639. 
$p>l45  (Tex.Com.App,)  The  mere  use  of  tech- 
nical terms  which  ordinarily  denote  a  limita- 
tion or  a  condition  subsequent  is  an  unsafe  test 
of  the  tme  nature  of  the  estate  granted;  the 
word  "proviso"  or  "provided"  Itself  being 
sometimes  taken  as  a  condition,  sometimes  as  a 
limitation,  and  sometimes  as  a  covenant. — Ste- 
vens V.  Galveston.  H.  &  g.  A.  Ry.  Co.,  212  H. 
W.  639. 

Language  ordinarily  Importing  a  limitation 
or  condition  subsequent  will  be  construed  most 
strictly  against  grantor  on  the  ground  that  law 
does  not  favor  forfeitures. — Id. 
«3>i55  (Tex.Com.App.)  Where  there  la  a 
doubt  from  the  language  of  the  entire  instru- 
ment whether  its  fair  construction  imports  a 
limitation  which  would  absolutely  determine 
the  estate  or  a  condition  subsequent  determin- 
ing the  estate  only  upon  some  act  of  the  gran- 
tor tantamount  to  re-entry,  the  deed  must  be 
construed  to  import  the  latter  as  being  in  a 
sense  less  onerous  upon  the  grantee.— Stevens 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  212  S.  W. 
639. 

(P)  I<fna  or  ReUanataluiieBt  of  Rlarlita. 

<Ss9|79  (Tex.CiT.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1103,  requiring  convey- 
ance of  realty  to  be  in  writing  and  signed  by 
grantor,  where  tbe  purchaser  of  land  and  his 
wife  bad  received  title  hj  reason  of  the  seller's 
deed  to  them,  mere  delivery  of  the  deed  back 
to  the  seller  did  not  divest  them  of  title,  and 
revest  the  seller,  to  effect  which  a  conveyance 
in  writing  back  to  the  seller  was  necessary.— 
Cooper  V.  Hinman,  212  8.  W.  972. 

DEPOSITIONS. 

See  Appeal  and  Error,  $s»242;  Appearance, 
<9=>23:  Continuance,  ■&s>26,  35;  Witnesses, 
<S=s»178. 

«=979  (Ky.)  In  action  involving  title  to  lands, 
where  depositions  of  party  in  chain  of  title  and 
his  grantee  were  given  in  action  to  which  de- 
fendant and  privies  of  plaintiff  were  parties,  ns 
both  deponents  were  dead,  such  part  of  their 
depositions  should  have  been  permitted  to  be 
read  as  tended  to  prove  execution  and  contents 
of  writing  between  them,  and  location  of  lands, 
embraced  by  exception  in  controversy  in  pres- 
ent suit,  to  which  writing  referred,  also  any  oth- 
er portions  of  the  depositions"  containing  com- 
petent evidence  on  the  issues,  if  the  depositions 
were  filed  in  action  before  trial. — Prewitt  v.  Wil- 
bom,  212  S.  W.  442. 

DEPOSITS  IN  COURT. 

See  Clerks  of  Courts,  <8=»70,  75. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  $=>21 ;    Cancellation  of  lo**. 
ments,  "S^SO;    Deeds,  <6=»8,  109,  123    -*' 
Estoppel,    $=>38;     Executors   and    ' 


trators;  Husband  and  Wife,  «=»49%,  276; 
Taxation,  «=»859,  867,  893 ;  Tregpaas  to  Try 
Title,  «^11;  Trial,  <S=»5a;  TruBta,  «=»153; 
Wills;    Witnesses,  <8=»76. 

X.   ITATYTRE  AND  COITRSE  Uf  OEK- 
ESAX. 

«=>6  (Mo.)  Rev.  St.  1909,  g  382,  governing 
the  course  of  descent  and  distribution  of  real 
estate,  is  sot  nnconstitntional  or  void  as 
against  public  policy  as  allowing  property  to 
descend  to  persons  not  of  the  blood  of  the  an- 
cestor, in  preference  to  those  of  his  Wood. — 
Rutledge  v.  First  Presbyterian  Church  of 
Stockton,  212  S.  W.  869. 

DETACHMENT. 

See  Bills  and  Notes,  <3=»378. 

DIPPING. 


See  Animals,   ^=s»dO. 
<S=»322,  400. 


S4,  36;    Criminal  Law, 


DISEASE 

See  Health,  «3>24. 

DISLOYALTY. 

See  Criminal  Law,  €=31182;  Habeas  Corpus, 
$=930 ;  Indictment  and  Information,  4=>126 ; 
War,  i8=»4. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «=>395,  635,  78X,  U14, 
1203;  Attachment,  «=>360;  Attorney  and 
Client,  <S=>190;  Carriers,  <S=>186 ;  Judgment, 
«=>840. 

DISORDERLY  HOUSE. 

See  Health,  <8=»21;   Witnesses,  «=3344. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=>211.  703,  721,  721%, 
1037,  1144:  Homicide,  <3=>170:  Taxation, 
<$=>589;    Witnesses,  <g=>349,  350. 

DIVIDENDS. 

See  Coiporations,  «s»152. 

DIVORCE. 

See  Army  and  Navy,  ^=>34;  Exemption*, 
<S=»16 ;    Habeas  Corpus,  <3=s>85,  99. 


IV. 


JURISDICTION,       PROCEEDINGS, 
AND  REXiIEX*. 


(O)  PI«mdlBK> 

®:»88  (Tex.CivApp.)  Accurate  pleading  should 
be  demanded  before  the  marriage  relation  ia 
dissolved.— Rowden  v.  Rowden,  212  S.  W.  302. 
€=»99  (Tex.Civ.App.)  Cross-action  in  divorce 
suit  alleging  "cruel,  harsh,  and  inhuman  treat- 
ment," though  in  words  of  statute,  does  not 
state  cause  o'f  action  for  divorce;  it  being 
necessary  to  state  the  facts  and  circumstances 
constituting  the  crueV,  harsh,  and  inhum^ 
treatment.-Rowden  v.  Bowden,  212  S.  W.  302. 
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dower,  is  void  and  subject  to  collateral  attack. 
t-Ecton  V.  Tomlinson,  212  S.  W.  866. 

Jndgment  in  divorce,  8o  far  as  it  attempted 
to  vest  title  in  the  wife  to  Bpecific  personal 
property  and  to  cut  off  her  dower,  being  be- 
yond scope  of  pleadings  and  relief  prayed,  was 
vt)id  and-  open  to  collateral  attack.— Id. 

The  wife  acquiescing  in  the  void  part  of  a 
divorce  decree  awarding  to  her,  in  lieu  of  dow- 
er rights,  personal  property  of  her  husband 
which  she  had  taken,  is  estopped  to  claim 
dower.— Id, 

DOGS. 

See  Animals,  «=>4;  Constitutlonid  Law, 
«=»237;  Statutes,  <8=98,  121;-  Taxation, 
«=»42. 

DOMICILE. 

See  Insurance,  «=>618;  Landlord  and  Tenant, 
«=9228;    Venue,  «=»8, 

DOORS. 

See  Carriera,  *=816. 

DOWER. 

See  Divorce,  €=»254;  Husband  and  Wife, 
«=»29. 

DRAINS. 

See  Constitutional  liaw,  «=»281:  Eminent  Do- 
main, «=s>31,  71,  209:  Municipal  Corpora- 
tions! (S=>33l,  341,  445;  Railroads,  ^=»72; 
Statutes,  «=»64 ;  Trial,  «=>214. 

I.   ESTABUSHMENT   AND   MAIHr 
TENAMCE. 

<8s>IS  (Ky.)  In  view  of  Ky.  St.  |  2380,  snbsec. 

49,  a  drainage  district  may  be  organized  within 
the  limits  of  an  established  drainage  district  to 
meet  the  peculiar  needs  of  a  portion  of  the 
district,  notwithstanding  subsection  30,  pro- 
viding that  owners  may  construct  lateral  drains 
from  their  own  lands  to  main  drain;  such  sub- 
section merely  giving  owner  right  to  connect 
lateral  drains  with  main  drain  and  to  condemn 
land  for  that  purpose.— Horn  v.  Adams,  212 
o    w    108 

^32  (Ark.)  The  provision  of  Acts  1011,  p.  193, 
relating  to  drainage  districts  and  the  taking  of 
private  lands  for  ditch  construction,  that  where 
the  commissioners  make  no  return  of  damages 
to  a  particular  trftct  "it  shall  be  deemed  a  find- 
ing by  them  that  no  damage  will  be  sustained, 
merely  relates  to  the  form  of  the  report  and  is 
ontiroly  proper,  since  no  finding  need  be  re- 
ported where  no  damages  are  found  or  those 
found  are  exereded  by  the  benefits.- Dickereon 
^ .  Tri-County  Drainage  Dist.,  212  S.  W.  334. 
«=336(2)  (Ark.)  The  whole  proceeding  to  ob- 
tain privately  owned  land  for  ditches  for  drain- 
age districts  is  one  in  rem,  and  when  the  statu- 
tory notices  are  properly  given,  all  owners  of 
property  thereby  become  parties  to  the  pro- 
ceeding, and  have  the  right  of  appeal  whether 
they  actually  appear  at  the  hearing  or  not— 
Dickcrson  v.  Tri-County  Drainage  Dist.,  212 
S  W  334 

<^6b  (Ark.)  Under  Acts  1911,  p.  193,  $  1, 
there  is  no  liability  against  a  county  for  the 
expenses  of  the  preliminary  survey  where  a 
projected  drainage  district  has  not  been  form- 
ed; the  petitioners  for  the  district  being  hable 
on  their  bond  for  the  cost  of  the  survey  where 
the  district  is  not  created.- Gibson  v.  Hemp- 
stead County,  212  S.  W.  99. 

H.  ASSESSMENTS  AND  SPECIAI. 
TAXES. 

«=»85  OIo.)  Under  Laws  1013,  p.  238.  i  11, 
providing  that  a  tax  imposed  by  a  drainage  dis- 
trict to  pay  organization  and  preliminary  ex- 
penses shall  be  due  and  payable  as  soon  as  as- 


sessed, such  tax,  when,  assessed  in  September, 
became  delinquent  by  December  31st  of  that 
year.— BIsberry  Drainage  Dist  v.  Winkelmey- 
er,  212  8.  W.  803. 

In  view  of  previous  legislation  regarding  as- 
sessments for  drainage  districts,  as  well  as 
Rev.  St.  1900,  f  8057,  prescribing  rules  for 
construction  of  statutes,  held,  that  an  annual 
assessment  imposed  by  a  drainage  district  un- 
der Laws  1913,  p.  243,  §  19,  providing  that  the 
board  of  supervisors  shall  each  year  there- 
after determine,  order  and  levy  the  amount  of 
the  annual  assessment,  such  assessment,  which 
follows  that  for  cost  of  construction,  when 
levied  in  September,  cannot  be  deemed,  in  view 
of  sections  18  and  23.  to  become  deUnqaeot  on 
December  31st  of  that  year.— Id. 

DRAMSHOPS.   ^ 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=»278-290. 

DUST. 

See  Insurance,  4=»787. 

EASEMENTS. 

See  Railroads,  <Ss969,  72;  Trial,  <t=s>214. 

I.  OBEATION,  EXISTENCE,  AND  TER- 
MINATION. 

«=»7(6)  (Ky.)  If  plaintiff's  predecessor  in  title 
held  and  used  passway  over  defendant's  land 
for  aa  much  as  the  statutory  period,  his  right 
to  passway  was  fully  established,  and  was  not 
lost  by  any  attempted  interruption  not  amount- 
ing to  an  adverse  holding  for  the  statutory  pe- 
riod, 15  years.— Daniel  v.  Shaver,  212  S.  W. 
913 

$=>I8(3)  (Ky.)  The  mere  fact  that  there  was 
another  passway  from  the  pike  to  the  small 
tract  of  land  purchased  by  plaintiff's  predeces- 
sor, after  the  establishment  and  use  of  thi> 
passway  in  controversy,  would  not  militate 
against  the  right  of  plaintiff's  predecessor  and 
his  successors  in  tiUe  to  claim  and  use  the 
passway  in  question,— Daniel  v.  Shaver,  212  S. 
W.  913. 

$=336(1)  (Ky.)  Where  a  passway  has  been 
used  for  a  long  term  of  years  and  the  statu- 
tory period  has  elapsed,  the  presumption  is 
that  tne  use  was  by  grant  and  as  a  matter  of 
right,  and  if  the  owner  of  the  servient  estate 
asserts  use  was  by  permission,  the  burden  is 
upon .  him  to  establish  the  fact.— Daniel  v. 
Shaver.  212  S.  W.  013. 
Plaintiff   having   established   the  use   of   the 

Sassway  in  question  over  defendant's  land  by 
imself  and  his  predecessor  in  title  for  54 
years  before  the  commencement  of  the  present 
action,  the  burden  is  upon  defendant,  the  own- 
er of  the  servient  estate,  to  show  that  the  use 
of  the  passway  was  by  permission,  and  not  by 
claim  of  right.— Id. 

In  action  by  plaintiff,  claiming  prescriptive 
right  to  a  passway  over  lands  of  defendant,  to 
require  defendant  to  remove  an  obstruction 
which  he  had  placed  across  passway,  evidence 
for  defendant  fteM  insufficient  to  overcome  pre- 
sumption that  use  was  as  a  matter  of  right. 
—Id. 

«=s>36(3)  (Ky.)  In  action  by  plaintiff,  claiming 
prescriptive  right  to  passway  over  lands  of  de- 
fendant, to  require  defendant  to  remove  an  db- 
struction  which  he  had  placed  across  passway. 
chancellor's  finding  that  the  use  of  the  passw.Ty 
by  plaintiff  and  his  predecessors  in  title  was 
as  a  matter  of  right  and  not  by  permission 
held  not  against  the  weight  of  the  evidence.— 
Daniel  v.  Shaver,  212  S.  W.  913. 
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Elections 


EJECTMENT. 

See  Injunction,  <=3lS0. 

I.  RIGHT  OF  ACTIOX  AXD  DB- 

FEiraEa. 

4=>g(3)  (Ky.)  Where  both  parties  in  an  eject- 
ment sDit  daimed  under  a  common  source,  It 
■was  not  incumbent  upon  plaintiffs  to  win  upon 
the  stren^h  of  their  own  title,  reeardless  of 
the  weakness  of  the  title  of  defendants.— May 
T.  Chesapeake  &  O.  Ry.  Co.,  212  S.  W.  131. 
^S9l5(l)  (Ky.)  Where  both  parties  in  action 
of  ejectment  claimed  under  common  source, 
it  was  not  incumbent  upon  plaintiffs  to  win 
upon  the  strength  of  their  own  title,  regardless 
of  the  weakness  of  the  title  of  defendants,  and 
defendants  will,  not  be  permitted  to  deny  the 
title  of  their  predecessors  in  the  chain,  ur  in- 
terpose the  defense  that  lands  in  controversy 
were  covered  by  a  patent  issued  previous  to  the 
patent  wiiich  was  the  source  of  their  title. — 
May  V.  Chesapeake  &  O.  By.  Co.,  212  S.  W. 
131. 

In  an  action  of  ejectment,  where  defendants 
claimed  by  adverse  possession,  they  could  not 
deny  the  validity  of  a  patent  which  was  the 
original  aoujrce  of  their  title.— Id. 

ELECTION  OF  REMEDIES. 

See  Action,  «=»27;  Appeal  and  Error, 
«s>103»;    Sales,  «s»429. 

ELECTIONS. 

Bee  Animals,  «s>36;  Criminal  Law,  «=>400; 
Estoppel,  «=968;  Officers,  <8=»56;  Schools 
and  School  Districts,  4=>38;  Waters  and 
Water  Courses,  «=>216. 

VX.  MOmiTATIONS   AICD   FBIMABT 
ELECTIONS. 


>I5I  (Ky.)  Acts  1916,  c.  13,  %  4,  relating  to 
contest  of  nominations  and  declaring  that  the 
same  skgll  be  declared  void  for  violation  of  the 
act,  relates  to  the  nomination,  and  not  to  the 
final  election,  ani  in  view  of  Ky.  St.  {  ISSO, 
anbsecs.  27,  28,  providing  for  the  time  of  in- 
stituting contest  and  their  disposal,  if  advan- 
tage is  not  taken  of  the  violation  of  the  Cor- 
rupt I'mctices  Act  in  the  time  prescribed  for 
impeachment  of  the  nomination,  there  is  no 
machinery  of  law  by  which  it  can  be  done 
thereafter.— Hardin  v.  Horn,  212  S.  W.  573. 
$=»I56  (Ky.)  The  board  of  election  commis- 
sioners mast  give  a  certificate  of  nomination  to 
the  candidate  at  a  primary  election  who  receiv- 
ed a  majority  or  plurality  of  the  votes  cast  as 
appears  from  the  tabulated  returns  when  the 
candidate  shall  have  filed  a  post  election  state- 
ment of  his  expenditures  as  provided  bv  Acts 
1916,  c.  13,  S  4,  and  if  the  board  should  re- 
fuse to  grant  such  certificate,  its  members  may 
be  required  by  mandatory  injunction  to  do  so; 
the  board  having  no  discretion. — Hardin  v. 
Horn.  212  S.  W.  573. 

^=»I58  (Ky.)  The  statute  providing  for  de- 
claring a  nomination  void  on  account  of  viola- 
tions of  the  Corrupt  Practices  Act  means  vio- 
lations of  the  act  in  securing  the  nomination. — 
Bardin  v.  Horn,  212  S.  W.  573. 

Vn.  BAIXOTS. 

4=9t72  (Ky.)  'When  a  nomination  certificate 
has  been  seasonably  filed  with  the  clerk  of  the 
county  court  or  other  officer,  It  is  the  duty  of 
such  officer,  which  he  may  be  compelled  by 
mandatory  injunction  to  perform,  to  cause  the 
nominee's  name  as  it  appears  from  the  certifi- 
cate to  be  printed  for  the  election,  and  neither 
commissioners  nor  clerU  can  refuse  to  so  act 
except  in  obedience  to  a  court  judgment  in  an 
election  contest  declaring  the  certificate  invalid 
or  the  nomination  void.— Bardin  v.  Horn,  212 
8.  W.  573. 


The  name  of  one  who  holds  a  certjficajte  of 
nomination  which  has  not  been  adjudged  inval- 
id is  not  illegally  printed  upon  the  ballot  when 
it  is  done  by  officers  of  the  law  in  performance 
of  their  statutory  duties,  who  have  no  discre- 
tion in  the  matter,  and  may  be  compelled  by 
injunction  to  act.— Id. 

^=3 1 79  (Ky.)  When  a  nomination  certificate 
has  been  seasonably  filed  with  the  clerk  of  tlie 
county  court  or  other  officer,  it  is  the  duty  of 
such  officer,  which  he  may  be  compelled  by 
mandatory  injunction  to  perform,  to  cause  the 
nominee's  name  as  it  appears  from  the  certifi- 
cate to  be  printed  for  the  election.— Bardin  v. 
Horn,  212  S.  W.  673. 

Vm.  CONDUCT    OF   EUBCTION. 

<S=»228  (Ky.)  The  statute  providing  for  declar- 
ing a  nomination  void  on  account  of  violations 
of  the  Corrupt  Practices  Act  means  violations 
of  the  act  in  securing  the  nomination,  and  the 
authority  it  confers  to  adjudge  an  election  void 
therefor  means  violation  of  the  act  in  secur- 
ing the  election,  and  not  infractions  of  the  law 
committed  in  securing  the  nomination. — Hardin 
V.  Bom,  212  S.  W.  673. 

«=3230  (Ky.)  Prior  to  Corrupt  Practices  Act 
there  was  no  warrant  for  adjudging  an  elec- 
tion void  for  failure  of  candidates  elected  to 
file  statements  of  expenditures  or  on  account  of 
illegal  use  of  money  in  election,  unless  there 
was  such  bribery  in  the  conduct  of  the  elec- 
tion that  neither  party  could  be  adjudged  to 
have  been  fairly  elected  in  view  of  Ky.  St.  { 
15nea,  subsec.  12.— Hardin  v.  Horn,  212  S.  W; 
573. 

«=>23l  (Ky.)  Prior  to  Corrupt  Practices  Act 
there  was  no  warrant  for  adjudging  an  elec- 
tion void  for  failore  of  candidates  elected  to 
file  statements  of  expenditures  or  on  account  of 
illegal  use  of  money  in  election,  unless  there 
was  such  bribery  in  the  conduct  of  the  election 
that  neither  party  could  be  adjudged  to  have 
been  fairly  elected  in  view  of  Ky.  St.  $  1596a, 
subsec.  12.— Hardin  v.  Horn,  212  S.  W.  573. 

The  use  of  money  either  directly  or  indirect- 
ly by  a  candidate  in  the  promotion  of  his  elec- 
tions, except  for  legitimate  purposes,  would  for- 
feit hia  election  under  the  Corrupt  Practices 
Act,  but  to  have  that  effect  its  use  must  have 
been  by  the  candidate  or  in  his  behalf  and  with 
his  knowledge. — Id. 

That  defendant  in  an  election  contest  previous 
to  the  election  had  promised  a  deputfsnip  to  a 
voter  is  not  a  ground  for  adjudging  his  election 
void  under  the  Corrupt  Practices  Act — Id. 

X.   CONTESTS. 

«=>270  (Ky.)  Acts  1916.  c.  13,  {  U,  providing 
that  in  contest  over  nomination  or  election  pf 
an  officer,  where  the  nomination  or  election 
shall  be  declared  void,  the  candidate  who  has 
received  the  next  highest  number  of  votes  and 
who  has  not  violated  the  provisions  of  the  act 
shall  be  declared  nominated  or  elected,  is  in 
contravention  of  the  Constitution  and  void. — 
Hardin  v.  Horn,  212  S.  W.  578. 
9=3273  (Ky.)  Although  contestants  are  not  en- 
titled to  the  offices  they  seek  through  an  elec- 
tion contest,  they  are  entitled  to  contest  the 
election  of  defendants  on  the  ground  of  viola- 
tion of  the  Corrupt  Practices  Act. — Hardin  v. 
Horn,  212  S.  W.  573. 

«=>287  (Ky.)  Where  the  allegations  in  petitions 
foe  contest  of  nominations  and  elections  set 
forth  the  grounds  of  contest  too  generally  and 
indrfiuitely,  and  contestants  moved  for  more 
specific  declarations  thereof,  which  motions  were 
never  passed  upon,  and  contestees  did  not  seek 
the  judgment  of  the  court  thereon,  the  ground 
of  the  motion  was  waived. — Hardin  v.  Horn, 
212  S.  W.  573. 

9=3295(1)  (Ky.)  In  a  contest  of  a  nomination 
and  election  to  public  office,  evasiveness  and 
want  of  candor  on  part  of  a  witness  held  to 
create  a   strong  suspicion   that   the  contestees 
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or  one  ot  them  furnished  money  to  the  'witness, 
and  that  it  was  used  on  his  behalf  or  at  least 
with  his  knowledge  for  corrupt  purposes  in  vio- 
lation of  election  laws,  but  wag  insufficient  in 
the  absence  of  affirmative  evidence.— Hardin  v. 
Horn,  212  S.  W.  573. 

€=9305(6)  (K;.)  Upon  an  appeal  of  an  election 
contest  case,  where  appellants  are  not  entitled 
to  the  offices  in  controversy,  in  any  event,  it 
is  unnecessary  to  consider  various  grounds  of 
counter  cont^  presented  against  them. — Har- 
din V.  Horn,  212  S.  W.  573. 

ELECTRICITY. 

See  Eminent  Domain,  $=3318;  Master  and 
Servant,  iS=sl05,  217. 

EMBEZZLEMENT. 

See  Appeal  and  Error,  €=»1060;  Insurance, 
^=>2,    624;     Larceny,    €=»15. 

4=3 10  (Ter.Cr.App.)  Where  an  employs  of  one 
having  custody  of  property  belonging  to  a  rail- 
road took  and  removed  freight,  possession  of 
which  he  bad  by  reason  of  his  employment,  held 
that  the  offense  was  theft  and  not  embezzle- 
ment—Bonafcz  V.  State,  212  S.  W.  494. 

EMINENT  DOMAIN. 

See  Constitutional  Law,  «=>284:  Drains, 
<8=s>15:  Evidence,  <8=»142,  474,  488;  Trial, 
<S='252. 

I.   NATURZi,   EXTENT,   AND   DEI-EGA- 
TION  OF  POWER. 

«S92(2)  (Tenn.)  Priv.  Laws  1017,  c.  648,  as  to 
registering  dogs,  does  not  violate  Const,  art.  1, 
§  21,  in  that  it  takes  property  without  just 
compensation  being  made  therefor. — ^Ponder  v, 
State,  212  S.  W.  417. 

€8>3I  (Ark.)  Taking  private  property  for  use 
of  drainage  districts  for  construction  of  ditches 
falls  within  the  state's  right  of  eminent  domain. 
— Dickerson  v.  Tri-Couaty  Drainage  Dist,  212 
S.  W.  834. 

n.   COMPENSATION. 

(A)  ITeoeaslty  and  Snfflclencr   In  General. 

iS=370  (Ark.)  Const  art  2,  {  22,  declaring  that 
"private  property  shall  not  be  taken,  appro- 
priated or  damaged  for  public  use,  without  just 
compensation  therefor,"  relates  entirely  to  the 
right  of  the  owner  to  have  compensation,  and 
has  nothing  to  do  with  the  owner's  remedy, 
which  is  left  to  the  Legislature.— Dickerson  v. 
Tri-County  Drainage  Dist.,  212  S.  W.  334. 
9s>7l  (Ark.)  Where  the  Legislature  provides  a 
method  for  the  ascertainment  of  compensation 
to  be  allowed  owners  for  land  taken  under  emi- 
nent domain  for  construction  of  ditches  in 
drainage  districts,  all  constitutional  guaranties 
are  complied  with,  and  the  right  to  exact  com- 
pensation is  made  effectual. — Dickerson  v.  Tri- 
County  Drainage  Dist,  212  S.  W.  334. 

(B)  Talclnv      or      Injnrlnn      Property      aa 

Gronnd  for  Compenaatlon. 

4s>l03  (Tex.CivApp.)  Where  construction  of 
a  road  necessitated  additional  fencing  and  the 
establishment  of  an  additional  watering  place 
to  restore  abutting  land  to  former  usefulness 
and  value,  for  grazing  purposes,  the  district 
court  on  appeal  from  award  of  jiury  of  view 
erred  in  findiiiR  that  there  was  no  evidence  of 
depreciated  value  of  land  not  taken.— Currie  v. 
Glasscock  County,  212  S.  W.  533. 

(C>  Meaanre  and   Amount. 

«=>I45(4)  (Tex.Civ.App.)  In  procee.ling  to  de- 
termine the  amount  of  damages  to  land  due  to 
construction  of  a  road  by  appellee  county,  in- 
creased and  better  road  facilities  could  be  taken 
into  consideration  as  offsetting  damages  to  laud 
not  taken.— Currie  v.  Glasscock  County,  212  S. 
W.  533. 


m.  FROOEEVIHOB   TO   TAKE   PROP- 
ERTY AJID  ASSESS  COMPEN- 
SATION. 

«=9203(1)  (Tez.Civ.App.)  In  proceeding  to  de- 
termine the  amount  of  damages  dae  to  con- 
struction of  a  road,  evidence  of  the  cost  of  ad- 
ditional fencing,  establishing  watering  places, 
and  other  items  of  like  nature  necessitated  by 
the  laying  of  the  road  is  admissible  and  en- 
titled to  be  accorded  its  proper  probative  force 
in  determining  whether  tract  of  land  as  a  whole 
has  been  damaged. — Currie  v.  Glasscock  Coun- 
ty, 212  S.  W.  533. 

^=3205  (Tex.Civ.App.)  In  proceeding  to  de- 
termine the  amount  of  damages  due  to  con- 
struction of  a  road,  failure  of  court  to  recog- 
nize evidence  of  value  to  tract  as  a  whole, 
and  evidence  of  decrease  in  value  due  to  road, 
as  of  any  probative  force  upoh  issue  of  dam- 
age to  land  not  actually  appropriated,  was  re- 
versible error.— Currie  v.  Glasscock  County, 
212  S.  W.  533 

<S=»209  (Ark.)  Const,  art  12,  §  9,  guaranteeing 
jury  trial  in  condemnation  proceedings,  re- 
lates only  to  condemnations  by  private  corpo- 
rations, and  there  is  no  express  constitutional 
provision  requiring  assessments  of  damages  by 
a  jury  where  private  owners'  lands  are  taken  bj 
a  drainage  district  for  construction  of  a  ditch. 
—Dickerson  v.  Xri-Coanty  Drainage  Dist,  212 
S.  W.  834. 

«s>2S0  (Ho.)  Under  St  Louis  City  Charter, 
art.  21,  I  9,  relating  to  costs  in  condemnation 
proceedings,  the  matter  of  extending  time  for 
commissioners  to  file  their  report  and  the  num- 
ber of  days  the  statutory  per  diem  is  to  be 
allowed  them  is  within  the  discretion  of  the 
court.- City  of  St.  Louis  v.  Schuttenberg,  212 
S.  W.  864. 

Where  commissioners  appointed  in  condem- 
nation proceeding  orally  requested  an  exten- 
sion of  time,  stating  that  additional  time  was 
necessary,  that  statement  was  sufficient  to  jus- 
tify the  court  in  allowing  an  extension,  and  the 
burden  thereafter  was  on  the  city,  which  was 
required  to  pay  compensation,  to  show  clearly 
that  in  granting  such  extension  the  court  abus- 
ed its  discretion. — Id.  . 

Where  a  city  asserted  that  the  action  of  the 
court  in  extending  the  time  for  commissioners 
appointed  in  eminent  domain  proceedings  to 
report  and  the  allowance  of  the  statutory  per 
diem  for  the  full  time  was  an  abuse  of  discre- 
tion, the  showing  made  held  insufficient  to  es- 
tablish such  abuse  of  discretion.— Id. 
«=»238(4)  (Tex.Civ.App.)  The  road  in  ques- 
tion being  laid  oat  luder  Rev.  St.  arts.  6863. 
6864,  appeal  to  district  court  from  award  of 
jury  of  view  is  governed  by  article  6866.  which 
does  not  require  bond  to  be  filed  in  ten  days 
after  approval  of  award  by  commissioners' 
court,    and    not    by    article    6882.— Carrie    ▼. 


Glasscock  County,  212  S.  W.  533 


% 


IV. 


REMEDIES  OF  OWNERS  OF 
PROPERTY. 


e=>262(5)  (Tex.Civ.App.)  In  a  railroad's  con- 
demnation proceedings,  where,  the  jury  found 
that  the  land  was  not  increased  in  value  by  the 
taking  of  the  part  condemned,  failure  to  require 
it  to  state  the  amount  of  any  increase  in  the 
value  of  the  rest  of  the  owners'  land  was  harm- 
less.— Gulf  &  Inter.itate  Ry.  Co.  of  Texas  v. 
Stephenson,  212  S.  W.  216. 

V.  TITI.E  OR  RIGHTS  ACQUIRED. 

®=»3I8  (Tex.Civ..\pp.)  In  a  proceeding  to  con- 
demn land  for  the  use  of  electric  power  lines, 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
12S3c  and  1283d.  the  provision  of  the  latter  ar- 
ticle that  lines  fliall  be  constructed  upon  suita- 
ble "poles"  means  either  wood  or  metal  poles, 
and  in  view  of  the  land  being  subject  to  over- 
flow, and  the  necessary  carrying  of  numerous 
wires  and  the  distance  between  poles,  the  stat- 
ute must  be  construed  to  include  towers  as  weO 
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as  "poles."— Stemmons  v.  Dallas  Power  & 
Light  Co.,  212  8.  W.  222. 

EMPLOYERS'  LIABILITY  ACTS: 

See  Master  and  Servant,  «=>ie8, 173,  204,  259; 
Negligence,  «=s»101. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  ^=»237. 

EQUITY. 

See  Appeal  and  Error,  «=s»242,  917,  1009 ;  Can- 
oeUation  of  Instrutnents:  Cojtporations, 
«=>482;  Courts',  «=>200^ ;  Easemeuts, 
«=98e:  Estoppel,  «s»58,  106 ;  Executors  and 
Administrators,  $=s>219 ;  Injunction ;  Parti- 
tion ;  FartnersUp,  €=>53 ;  Quieting  Title ; 
Sequestration ;  Specific  '  Performance ;  Sub- 
rogation;  Trusts. 

I.  JUBISDICTIOIf.  PBINCIFUiS,  AHD 
MAXIMS. 

(C)  Prlnelplea  and  Maxima  of  Bqaitr- 

4E957  (Tez.Civ.App.)  Wbere  an  oil  prospector 
agreed  to  accept  an  oil  lease  in  terms  fully  set 
forth  as  a  part  of  the  contract  within  0  days 
after  releases  were  procured  from  one  who 
held  prior  oil  leitscs  on  the  land,  and  snch  re- 
leases were  obtained,  the  contract  became  ex- 
ecuted under  the  maxim  that.  Equity  regards  as 
i<me  that  which  ought  to  be  done,  though  the 
new  lease  was  not  formally  executed.— Uaynie 
v.  Stovall,  212  S.  W.  792. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE. 

See  Criminal  Law,  «=9351,  396;  Witnesses, 
«=»349. 

ESCROWS. 

See  Damages,  «s>85;  Evidence,  «=9462; 
BYauds,  Statute  of,  €=»117;  Specific  Per- 
formance, ®s>58. 
4=9 1 2  (Tez.Civ.App.)  A  deed  placed  in  escrow 
to  be  delivered  on  compliance  with  specified 
conditions  becomes  effective  on  the  falnllment 
of  the  conditions,  though  there  is  no  actual  de- 
livery.—Sykes  V.  Fischl,  212  S.  W  217. 
9s»l3  (Tiex.CivApp.)  Where  delivery  is  to  a 
third  person  in  escrow  for  delivery  to  grantee 
upon  compliance  with  specified  conditions,  a  de- 
liverer as  directed  relates  back  so  as  to  divest 
the  title  of  the  grantor  from  the  first  delivery. 
—Sykes  v.  Fischl.  212  S.  W.  217. 

ESTATES. 

See  CourtB,  «=>92;  Curtesy;  Deeds,  «=>100, 
120,  124,  129,  105;  Descent  and  Distribu- 
tion ;  Estates  Tail ;  Executors  and  Adminis- 
trators ;  Life  Estates ;  I'orpetuides ;  Itail- 
roads,  €=>(!!),  72 ;  Bemainders ;  Tenancy  in 
Common ;   Wills. 

ESTATES  TAIL 

4s»2  (Mo.)  The  common-law  doctrine  of  pri- 
mogeniture was  not  adopted  by  R.  S.  1009,  } 
2872,  aholishing  entails  and  providing  that  re- 
mainder upon  death  of  first  devisee  in  tail 
shall  pass  "according  to  the  course  of  the 
common  law";  that  doctrine  being  "repugnant 
to  federal  Constitution  and  state  laws'  within 
seeUon  8047.— Gillilan  v.  Gillilan,  212  S.  W.  348. 
Under  R.  S.  1909,  §  2872,  general  and  special 
estates  in  fee  tail  do  not  exist  in  Missouri.— Id. 

ESTOPPEL. 

See  Carriers,  *=»26,  228;  Corporations, 
«=9482;    Courts,  <8=»93;    Divorce.  «=9254; 


Ejectment,  .  ^=9l5;  Frauds,  Statute  of, 
«=>144;  flusband  and  Wife,  «=»62,  198: 
Jodgment,  «=3584,  684,  718;  Landlord  and 
Tenant,  4=363,  64;  Mortgages,  «=3275; 
Partnership,  (g=s34;  Pleading,  «=>404,  428; 
Remainders,  4s»5 ;  Tenancy  in  Commoa, 
43^45.  I 

II.  BT  DEED. 

(A)  Creation    and    Operation    In    O'eneral. 

^»32(1)  (Ky.)  Acceptance  of  a  deed  by  plaintiff 
does  not  estop  bim  -from  asserting  title  to  the 
lands  excepted  from  its  operation,  if  he  had 
title  to  such  lands  otherwise.— Prewitt  v.  Wil- 
born,  212  S.  W.  442.  | 

(B)  Eatatea  and  RlKhta   Sobaeqneatly  Ac-! 

paired.  [ 

'f!s>38  (Ky.)  The  rule  of  estoppel  as  to  gran-, 
tor  conveying  with  a  warranty  and  that  an  aft- ' 
er-acquired  interest  inures  to  tne  benefit  of  his ' 
grantee  is  subject  to  exception  in  the  case  ofi 
an  heir  making  the  sale  and  conveyance  of  an  I 
estate  which  he  expects  to  inherit  from  an  own- ; 
er  then  living,  the  thing  attempted  to  be  sold, 
having  no  potential  existence  and  the  convey-, 
ance  being  a  fraud  upon  the  owner  and  against 
public  policy.— Spacey  v.  Close,  212  S.  W.  127. 

m.  EQinTABUB  ESTOPPEI. 

(A)  Natnre  and  Eaaenttala  la  General. 

4=>58  (Ky.)  Prejudice  to  adverse  party  is  an 
essential  element  of  estoppel.— Milliken  v.  Han- 
er,  212  S.  W.  005. 

€=958  (Tex.Com.App.)  One  of  the  necessary 
elements  of  an  equitable  estoppol  is  that  the 
person  claiming  it  must  have  been  induced  to 
alter  his  position  in  such  manner  that  he  will 
be  injured  if  the  estoppel  is  not  declared. — 
Llano  Granite  &  Marble  Co.  v.  Bollinger,  212 
S.  W.  151. 

(B)  Gronnda  of  Batoppel. 

«=»68(2)  (MoApp.)  Plaintiffs,  who  with  other 
citizens  sought  to  prohibit  issue  of  bonds  legal- 
ly voted  and  the  building  of  a  high  school  on  a 
site  legally  selected,  and  who  took  legal  steps 
with  that  object  in  view,  or  were  financial  con- 
tributors in  injunction  suits  prohibiting  the  is- 
suance of  the  bonds,  all  of  which  prevented  de- 
livery of  the  bonds,  are  not  in  a  position  to 
maintain  suit  to  enjoin  collection  of  certain 
school  levies  and  delivery  of  the  bonds  on  the 
ground  that  levies  were  illegal  because  btmds 
had  never  been  delivered. — Wadlow  v.  Consol- 
idated School  Dist  No.  3,  Tp.  30,  R.  23,  Greene 
County.  212  8.  W.  904. 

4=375  (Tex.(3iv.App.)  Where  plaintiff  drew  a 
bill  of  sale  of  a  car  from  H.  to  B.  without  ref- 
erence to  a  company,  except  that  its  name  ap- 
peared thereon  above  H-'s  signature,  and  plain- 
tiff took  a  mortgage  upon  the  car  from  B., 
plaintiff  may  not  claim  that  the  company  is  es- 
topped by  the  bill  of  sale,  or  that  he  is  an  in- 
nocent purchaser  as  against  the  company. — 
Rowe  V.  Guderian,  212  S.  W.  000. 

A  company  owning  an  automobile  described 
in  a  bill  of  sale  as  the  property  of  H.,  and 
therein  transferred  to  B.  and  mortgaged  to 
plaintiff,  but  showing  no  connection  of  the  com- 
pany with  the  bill  of  sale,  except  its  name  ap- 
pearing above  H.'s  signature,  is  not  estopped 
to  claim  ownership  on  the  ground  that  com- 

fany  placed  H.  in  possession  of  automobile.— 
d. 
<£=»76  (Tez.Com.App.)  Where  bank  held  as- 
signment of  balance  due  plaintiff  as  subcontrac- 
tor for  materials  as  a  mere  pledge  to  secure 
certain  indebtedness  due  it  by  plaintiff,  defend- 
ant debtor  could  not  claim  that  plaintiff  was 
estopped  to  deny  the  bank's  authority  to  ac- 
cept less  than  the  amount  due  in  fuU  satisfac- 
tion of  defendant's  liability;  defendant  having 
paid  only  admitted  liability  and  protected  his 
rights  under  contract.— Llano  Granite  &  Mar- 
ble Co.  V.  Hollinger,  212  S.  W.  16L 
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(O)  P«raoaa  ASeetetf. 

«s»97  (Tex.Com.App.)  In  trespass  to  ttj  tWe, 
defendants  not  being  parties  to  a  suit  of  plain- 
tiffs against  purchaser,  plaintiffs  are  in  no  man- 
ner estopped  to  assert  another  and  contrary 
theory,  from  that  upon  which  they  recovered 
from  the  purchaser,  upon  which  to  base  a  re- 
covery against  defendants. — Heard  v.  Vineyard, 
212  S.  W.  489. 

(D)  Matters  PreeladeA. 

^=»I02  (Ky.)  One  cannot  estop  himself  to  deny 
the  validity  of  a  void  contract— Milliken  v. 
Haner,  212  S.  W.  606. 

Where  assignee  of  life  policies  was  allowed 
to  collect  all  that  he  had  paid  under  the  as- 
signments, with  interest,  the  beneficiary,  by  con- 
senting to  assignment,  was  not  estopped  fnHn 
denying  the  validity  of  the  assignment  upon  the 
ground  that  assignee  had  no  insurable  Interest 
In  life  of  insured,  since  snch  assignment  was 
vgid  as  against  public  policy  and  assignee  had 
not  acted  thereon  to  his  prejudice. — Id. 
®=3l06  (Mo.App.)  The  defense  of  estoppel  in 
pais  may  be  made  at  law,  though  it  is  properly 
a  doctrine  of  equity  originally  introduced  there 
to  prevent  a  party  from  taking  a  dishonest  and 
unconscientious  advantage  of  his  strict  legal 
rights.— Hamburger  v.  Hirsch,  212  8.  W.  49. 

EVIDENCE. 

See  Constitutional  Law,  $=»48;  Costs,  4=3 
173;  Criminal  Law,  «=>322-561;  Deposi- 
tions: Judgment,  €=251,  315;  New  Trial, 
€=»72,  99,  105 ;  Pleading,  «=»U,  428 ;  Stat- 
utes, <8=>e4,  267;   Trial  «=>262;    Witnesses. 

For  evidence  as  to  particular  facts  or  ispues 
or  in  particular  actions  or  proceedings,  see 
also  the  various  specific  topics. 

For  review  of  rulings  relating  to  evidence,  see 
Appeal  and  Error. 

Reception  at  trial,  see  Criminal  Law,  ®=»666- 
078;  Trial,  <g=>53-S5. 

I.   JimiCIAI.   NOTICE. 

«=95(2)  (Tex.Civ.App.)  It  is  a  matter  of  com- 
mon Knowledge  that  the  telephone  is  a  means 
of  communication  of  almost  universal  use. — 
Western  Union  Telegraph  Co.  v.  Campbell,  212 
S.  W.  720. 

«=>I3  (Tex.Civ.App.)  It  is  well  known  that 
tetanus,  or  lockjaw,  usually,  if  not  invariably, 
arises  from  wounds  inflicted  under  certain  pe- 
culiar circumstances. — ^Ft.  Worth  &  R.  G.  Ry. 
Co.  V.  Fleming.  212  S.  W.  233. 
«=920(2)  (Tex.Civ.App.)  Court  will  not  judicial- 
ly know  that  a  connecting  carrier  in  handling 
through  shipment  acts  as  the  agent  and  em- 
ploy*  of  carrier  from  whom  it  receives  ship- 
ment, and  not  as  an  independent  carrier. — Ft 
Worth  &  R.  G.  Ry.  Co.  v.  Jones,  212  S.  W. 
552. 

9=931  (Tex.Civ.App.)  Courts  will  take  judicial 
notice  of  the  provisions  of  a  city  charter  grant- 
ed by  the  state  LrRialatnre.— Cowthon  v.  City 
of  Houston,  212  S.  W.  790. 
<S=»43(2)  (Tex.Civ.App.)  Where  application  for 
writ  of  garnishment  is  filed  at  the  same  time  as 
the  main  suit,  or  prior  to  final  judgment,  it  Is 
ancillary  to  and  part  of  the  main  suit,  and 
the  court  will  take  judicial  knowledge  of  the 
proceodings  in  the  main  suit  and  consider  them 
together;  but  where  the  original  suit  is  ter- 
miiiatod  at  the  time  of  the  institution  of  the 
garnishment  proceedings,  and  by  the  petition 
the  judgment  is  set  up  as  the  bosis  for  a  valid 
writ,  and  defendant  joins  issue  by  denying  the 
existence  of  a  judgment,  the  court  is  not  au- 
thorized to  enter  judgment  without  proof  of  a 
valid,  subsisting,  and  unsatisfied  judgment. — 
Tripplett  V.  Hendricks,  212  S.  W.  764. 

n.   PRESITMFTIONS. 

9s»65  (Ky.^  A  corporation,  obtaining  a  trans- 
fer of  an  oil  and  gas  lease  on  land  in  A.  counl^ 


from  a  partnership,  must  be  presumed  familiar 
with  Ky.  St.  f  199b,  requiring  a  registration 
of  members  of  such  a  partnership  in  such  coun- 
ty, to  render  the  partnership's  contracts  en- 
forceable.—Warren  Oil  &  Gas  Co.  V.  Gardner, 
212  S.  W.  456. 

9:»69  (Mo.App.)  There  is  a  presumption  in 
favor  of  correct  dealing  and  aminst  forgery.— 
Produce  Bxcb.  Bank  v.  North  Kansas  City  De- 
velopment Co.,  212  8.  W.  898. 
4=^83(1)  (Mo.)  The  court  may  indulge  the  pre- 
sumption that  the  facts  contained  in  an  enu- 
meration made  as  required  by  the  state  census 
law  of  1865  were  obtained  in  the  usual  man- 
ner, and  that  the  information  contained  in  them 
is  prima  facie  correct.  Per  Blair,  Woodson,  and 
WUliams,  JJ.— Ranch  v.  Meta,  212  S.  W.  337. 
®=»83(1)  (Tex.Civ.App.)  It  will  not  be  pre- 
sumed that  defendants,  board  of  directors  of 
irrigation  district  in  ouestion,  will  ever  at- 
tempt to  violate  any  of  the  provisions  of  the 
Constitution  limiting  the  taxing  powers  of  the 
district  in  the  amount  of  inddbtedness  it  may 
incur.— White  v.  Fahring,  212  8.  W.  193. 

XV.  REI.EVANCT,  KATJSBIAUTT,  AHD 

COMFETENOT  IN  OEHEKAI.. 
(A)  Facta  ta  Iaaa«  aad  Relevaat  to  lasaea. 

4=>II3(7)  (&Io.App.)  In  an  action  against  a 
railroad  company  for  the  flooding  of  land  caus- 
ed by  defendant's  negligent  construction  and 
maintenance  of  embankments,  in  determining 
the  value  of  wheat  destroyed  it  was  proper  to 
admit  in  evidence  the  price  of  wheat  after  the 
harvest  of  that  year  in  estimating  the  dam- 
ages.— Grace  v.  JEkUssouri,  K.  &  X.  By.  Co.,  212 
S.  W.  41. 

(B)  Rea  Gestae. 

«=»  1 18  (Tex.Civ.App.)  The  tendency  of  the 
courts  is  to  extend  rather  than  narrow  the  scope 
of  the  mle  admitting  otherwise  hearsay  mat- 
ter as  res  gestte.— Evans  v.  McKay,  212  S.  W. 
680. 

€=»I2I(1)  (Tex.Civ.App.)  Declarations  or  ex- 
clamations uttered  by  parties  to  a  transaction 
contemporaneous  with  and  accompanying  it 
are  admissible  as  res  geste. — ^Wall  &  Stabe  Co. 
V.  Berger,  212  S.  W.  975. 
«=»I2I(2)  (Tex.Civ.App.)  In  an  action  by  an 
employ^  for  damages  for  discharge  occasioned 
by  defendant  falsely  and  maliciously  notifying 
the  employer  that  plaintiff  owed  her  a  debt,  and 
that  she  had  an  assignment  of  his  wages,  plain- 
tiff could  testify  that  the  employer's  agents  no- 
tified him  at  the  time  of  his  discharge  that  he 
was  discharged  because  a  loan  company  had 
given  notice  that  it  held  an  assignment  of  his 
wages,  being  a  part  of  the  res  gostie  incidental 
to  and  explanatory  of  plaintiff's  claim  that  the 
railroad  company  discharged  him  because  of 
the  giving  of  the  false  notice.— Evans  v.  Mc- 
Kay, 212  S.   W.  680. 

iS=>l23(l)  (Tex.Civ.App.)  Not  only  are  decla- 
rations or  exclamations  uttered  by  parties  to  a 
transaction  contemporaneous  with  and  accom- 
panying it  admissible  as  res  ^estee,  but  also 
such  as  are  made  under  such  circumstances  as 
will  raise  a  reasonable  presumption  that  they 
were  the  spontaneous  utterances  of  thoughts 
created  by  or  springing  out  of  the  transaction 
itself  and  so  soon  thereafter  as  to  exclude  the 
presumption  of  premeditation  or  design. — Wall 
&  Stabe  Co.  v.  Berger,  212  S.  W.  OTO. 
<S=»I23(12)  (Tex.Civ.App.)  In  an  action  for 
damages  arising  from  a  collision  of  automobiles, 
a  declaration  relative  to  the  accident  made  15 
minutes  thereafter  by  employe  who  was  driving 
defendant's  automobile  was  not  admissible  as 
a  part  of  the  res  gestin. — Wall  &  Stabe  Co.  v. 
Berger,  212  S.  W.  975. 

iS=3l26(2)  (Tex.)  In  suits  on  an  accident  pol- 
icy, testimony  as  to  statements  of  insured  to 
his  wife,  the  beneficiary,  and  to  his  trained 
nurse,  about  having  seen  a  man  burned  up 
across  the  street,  and  about  having  fallen,  all 
two  or  three  days  previously,  as  showii\x  the 
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cause  of  insured's  injury  and  death,  held  inad- 
missible as  hearsay,  while  the  statements  were 
self-serving  and  no  part  of  the  res  gestffi.— In- 
ternational Travelers'  Ass'n  v.  Branum,  212  S. 
\V.  630. 

(C)  Stmtlar    Facta    an*    Tr«i»»«ctlon«. 

<9=a>l42(2)  (Tex.Civ.App.)  In  a  railroad's  con- 
demnation proceedings,  the  owner  of  the  land 
was  properly  permitted  to  testify  to  sales  of 
land  four  or  five  miles  from  his  own,  against 
objection  that  there  was  no  showing  whether 
the  sales  were  for  cash  or  credit,  or  whether 
there  were  any  improvements  on  the  lands 
sold,  where  the  owner  stated  that  there  were 
no  improvements  on  one  tract  sold,  except  a 
small  box  house,  etc.— Gulf  &  Interstate  Ry. 
Co.  of  Texas  v.  Stephenson,  212  S.  W.  215. 

rK>  Comvetenoy* 

^»I48  (Tez.Giv.App.)  In  an  action  against  a 
telegraph  company  for  delay  In  delivering  a 
death  message,  testimony  of  plaintiffs  son,  who 
sent  the  message,  detailing  the  statements  of 
the  party  at  the  other  end  of  the  wire  when  he 
phoned  the  message  to  an  agent  of  the  tele- 
graph company  for  transmission,  held  not  inad- 
missible as  hearsay,  irrelevant,  immaterial,  and 
prejudicial. — Western  Union  Telegraph  Co.  v, 
CampheU,  212  S.  W.  720. 

Vn.  ABBaSBIOMS. 

(A)  Nature,  Form,  and  Incld«Bta  la  Oen- 
eral. 

€=»208C1)  (Tez.Civ.App.)  An  admission  or 
statement  made  under  one  allegation  in  a  plead- 
ing is  not  admissible  in  evidence  as  an  admis- 
sion where  inconsistent  defenses  are  pleaded. — 
Hart-Parr  Co.  v.  Krizan  &  Maler,  212  S.  W. 
835. 

$=>208(6)  (Tez.Giv.App.)  An  admission  made 
by  a  party  against  his  interest  is  admissible 
in  evidence  whether  made  in  court  or  out,  and 
whether  by  the  pleading  on  which  he  goes  to 
trial  or  an  abandoned  pleading.— Hart-Parr  Co. 
V.  Krizan  &  Maler,  212  S.  W.  835. 

In  the  purchasers'  action  for  damages  from 
misrepresentations  inducing  the  sale  of  a  thrash- 
er, the  original  answer  of  the  purchasers  in  the 
seller's  suit  to  recover  on  the  notes  given  it, 
held  not  admissible  as  tending  to  show  the  pur- 
chasers were  not  entitled  to  recover  for  certain 
items.— Id. 

CB)  Br    Parties    or    Otbers    Intereated    tn 
Event. 

®=>222(1)  (Tez.Giv.App.)  An  admission  made 
by  a  party  against  his  interest  is  admissible  in 
evidence  whether  made  in  court  or  out.— Hart- 
Parr  Co.  V.  Krizan  &  Maler,  212  S.  W.  835. 

(B)   Proof  and  Blteet. 

<S=9258(1)  (Tex.CivApp.^  In  an  action  for 
damages  to  an  automobile  in  a  collision,  state- 
ment of  defendant's  secretary  that  he  would 
settle  for  the  damages  to  plaintiff's  automobile 
and  would  put  it  in  as  good  shape  as  it  was 
before  the  accident  should  not  have  been  ad- 
mitted, in  the  absence  of  evidence  as  to  secre- 
tary's authority  to  make  such  a  statement  or 
promise.- Wall  &  Stabe  Co.  v.  Berger,  212  S. 
W.  975. 

Vm.  I>ECI.AItATIOirS. 

(A)  Nature,   Form,  and  Incidents   In   Gen* 
eral. 

$e»27l(l)  (Tez.Giv.App.)  In  suit  against  op- 
erator of  jitney  and  surety  on  bis  bond  for  in- 
juries sustained  by  plaintiff  while  a  passenger, 
When  jitney  collided  with  a  street  car,  iield  that 
court  did  not  err  in  refusing  to  strike  out  tes- 
timony of  plaintiff's  daughter  that-,  her  father 
was  complaining  on  the  ground  that  it  was  self- 
serving— Parker  v.  Harrell,  212  S.  W.  542. 
«=927l(16)  (Tex.)  In  suit  on  an  accident  pol- 
icy, statements  of  insured  to  hia  wife,  the  boi- 


eficlary,  and  to  his  trained  nurse,  about  having 
seen  a  man  burned  up  across  the  street,  ana 
about  having  fallen,  all  two  or  three  days  pre- 
viously, as  showing  the  cause  of  insured's  in- 
jviT  and  death,  hSd  self-serving.— Internation- 
al Travelers'  Ass'n  v.  Branum,  212  S.  W.  830. 
«=»27lfl8)  (Tex.Civ.App.)  In  trespass  to  try 
title,  where  there  was  an  issue  whether  plain- 
tiff's grantor  had  been  married,  admitting  re- 
citals in  deeds  given  by  her  that  she  was  widow 
and  wife  of  a  certain  person  is  erroneous;  they 
being  self-serving.— Clark  v.  Scott,  212  S.  W. 
728. 

(C)  Aa   to  Pedlsree.   Birth,  aad   Relatlon- 
■blv. 

€=9291  (Mo.)  In  the  construction  of  a  will  in- 
volving the  issue  as  to  whether  defendant  was 
the  adopted  daughter  of  a  deceased  sister  of 
testator,  thro~.\gh  whom  she  claimed,  evidence 
that  defendant's  father  had  stated  that  he  had 
given  her  away  "by  the  law"  was  admissible  aa 
pedigree  or  family  history,  regardless  of  the 
character  of  the  litigation.  Per  Blair,  Woodson, 
and  Williams,  JJ.— Ranch  v.  Metz,  212  8.  W. 
3«57. 

IX.   HEARSAT. 

<8=»3I7(3)  (Tex.CivJLpp.)  In  suit  against  op- 
erator of  jitney  and  surety  on  his  bond  for  in- 
juries sustained  by  plaintiff  while  a  passenger, 
when  jitney  collided  with  a  street  car,  heUf  that 
court  did  not  err  in  refusing  to  strike  out  tes- 
timony of  plaintiff's  daughter  that  her  father 
was  complaining,  on  the  ground  that  it  was 
hearsay  and  self-serving,  and  not  admissible  for 
any  purpose.— Parker  v.  Harrell.  ?1?  S.  W.  542. 
<g=3l7(4)  (Tez.Giv.App.)  In  trespass  to  try 
title  by  the  buyer  of  land  against  a  tenant  of 
the  seller,  since  the  tensnt's  claim  of  right  of 
possession  was  predicated  in  part  on  his  prior 
rental  contract  with  the  seller,  of  which  the 
buyer  had  notice  before  he  purchased,  testi- 
mony to  prove  the  fact  was  admissible  over  the 
buyer's  objection  that  he  was  not  present  when 
the  contract  was  made,  so  that  tne  testimony 
was  hearsay  as  to  bim.— Rupert  v.  Swindle, 
212  S.  W.  671. 

iSs=>3l7(8)  (Tex.)  In  suit  on  an  accident  policy, 
testimony  as  to  statements  of  insured  to  his 
wife,  the  beneficiary,  and  to  his  trained  nurse, 
about  having  seen  a  man  burned  up  across  the 
street,  and  about  having  fallen,  all  two  or 
three  days  previously,  as  showing  the  cause  of 
insured's  injury  and  death,  held  inadmissible 
as  hearsay.— International  Travelers'  Ass'n  v. 
Branum,  212  S.  W.  630. 

€=>3I8(1)  (Tez.Giv.App.)  Despite  provision  of 
deeds  of  trust  that  any  recitals  of  certain  char- 
acter in  any  deeds  made  by  any  trustee  should 
be  prima  facie  evidence,  recitals  of  deeds  exe- 
cuted by  substitute  trustee  that  beneficiary  or 
holder  of  notes  secured  had  requested  trustee 
to  sell  the  land,  which  request  was  necessary 
to  authorize  the  trustee  to  sell,  helch  unau- 
thorized by  the  deeds,  and  no  evidence  of  the 
fact  of  request,  being  mere  hearsay  as  to  the 
beneficiaries.— Bowman  v.  Oakley,  212  S.  W. 
549. 

®=»320  (Tez.Giv.App.)  In  action  for  delay  in 
delivery  of  cattle  shipment,  testimony  predicated 
upon  correctness  of  records  of  sales  of  the 
cattle  kept  by  person  making  sales  and  rec- 
ords of  weight  by  person  doing  weighing  was 
not  objectionable  as  hearsay. — Ft.  Worth  &  R. 
G.  Ry.  Go.  T.  Jones,  212  S.  W.  652. 

X.   DOOUMEITTABT   EVIDEMCE. 
(C)  Private  'Wrltlnfrs  and  Publications. 

«=»353(3)  (Tez.Giv.App.)  Ordinarily  recitals  in 
deeds  are  evidence  only  against  privies,  and  dn 
not  affect  strangers.— Clark  v.  Scott,  212  .S. 
W.    728. 

®=»353(4)  (Ky.)  In  an  action  involving  titie  to 
land,  a  deed  accepted  by  plaintiff  is  competent 
evidence  against  him,  if,  under  the  other  facts 
of  the  case,  it  would  tend  to  prove  an  admission 
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on  his  part  of  the  existence  of  any  fact  adverse 
to  his  claim  of  title.— Prewitt  t.  Wilborn,  21:2 
S.  W.  442. 

(D)   ProAaettOB,  •Antbenttea.tlOB,    aaA    Bf- 
feot. 

«=9383(7)  (Tex.CiT.App.)  Despite  provision  of 
deeds  of  trust  that  any  recitals  of  certain  char- 
acter in  any  deeds  made  by  any  trustee  should 
be  prima  facie  evidence,  recitals  of  deeds  exe- 
cuted by  substitute  trustee  that  beneficiary  or 
holder  of  notes  secured  had  requested  trustee 
to  sell  the  land,  which  request  was  necessary  to 
authorize  the  trustee  to  sell,  iield  unauthorized 
by  the  deeds.— Bowman  v.  Oakley,  212  S.-  W. 
549. 

Where  the  recitals  of  deeds  executed  by  a 
trustee  under  deeds  of  trust  by  a  provision  of 
the  deeds  of  trust  constituted  merely  prima 
facie  evidence,  the  power  of  the  courts  to  as- 
certain the  real  truth,  when  necessary  to  de- 
termination of  risbts  in  litigation,  was  not  tak- 
en away.— Id. 

XI.   PABOL      Oft      EXTBINBIO      EVX< 
DEMCE  AFFECTING  WRITINGS. 

(A)   Contrailictlnii,  Varj-lnv.  or  Addlnv  *o 
Term*  of  'W^rltten  Imatmment. 

4=3410  (Tex.Civ.App.)  In  an  action  for  loss  of 
barges  while  in  defendant's  possession,  testi- 
mony of  a  plaintiff  as  to  the  agreement  between 
the  parties  held  not  inadmissible  as  varying 
the  terms  of  any  written  contract ;  a  letter  not 
having  been  considered  by  the  parties  as  con- 
stituting  the  contract.— Freeport  Town- Site  Co. 
v.  S.  H.  Hudifins  &  Sons,  212  S.  W.  287. 
«=>424  (Mo.App)  The  rule  that  in  the  ab- 
sence of  fraud,  accident,  or  mistake,  parol  evi- 
dence is  inadmissible  to  vary  the  terms  of  a 
written  contract,  cannot  be  invoked  by  a 
stranger  to  the  contract. — SUnkard  v.  Lamb 
Const.  Co.,  212  S.  W.  61. 

(B)  In-valldatlnar  'Written   Inatmment. 

«=>429  (Tex.CivJipp.)  Where  plaintiff  at  time 
of  execution  of  writtrn  instruments  knew  that 
oral  contract  was  not  embodied  in  the  writing, 
be  would,  to  bring  himself  within  the  exception 
to  general  rule  that  parol  testimony  cannot  be 
received  to  vary  valid  written  instrument,  be 
required  to  allege  and  prove  that  omission  was 
due  to  acddent,  mistake,  or  fraud  of  defend- 
ants; a  mere  charge  that  omission  was  fraud- 
ulent being  insufficient.— Burchill  y.  Hermsmey- 
er,  212  S.  W.  767. 

(C)  Separate   or    aabaeqaent    Oral   Aarree« 

meat. 

«8-~"l4l(9)  (Tex.Civ~A.pp.)  In  suit  to  recover 
money  paid  for  stock  in  an  oil  company  upon 
the  ground  that  at  the  time  the  subscription 
contract,  which  was  in  writing,  was  entered 
into,  the  individual  defendants  orally  agreed  to 
return  to  plaintiff  said  money  in  the  event  oil 
was  not  developed,  held  that,  aside  from  the  al- 
legations of  fraud,  evidence  of  the  oral  con- 
tract alleged  was  in  violation  of  the  rule  that 
parol  testimony  cannot  be  received  to  vary,  add 
to,  or  subtract  from  a  valid  written  instru- 
ment.—Burchill  v.  Hcrmsmeyer,  212  S.  W.  767. 
^=3444(4)  (Tex.Civ.App.)  It  may  be  shown  by 
pKrol  testimony  that  an  ordinary  written  in- 
strument was  executed  under  agreement  that 
it  should  not  become  effective  except  on  cer- 
tain conditions,  but  the  principle  is  not  ap- 
plicable to  a  deed  delivered  to  the  grantees 
and  not  to  a  third  person.— Cooper  v.  Hinman, 
212  S.  W.  972. 

(D)  Constrnetlon   or   Application    of   Lan- 

iruave  ol  'Written  Inatmment. 

4=9460(5)  (Ky.)  In  action  involving  title  to 
land,  where  question  of  whether  lands  affected 
by  exception  in  deed  involved  could  be  located, 
so  as  to  make  ijropcrty  referred  to  a  matter  of 
reasonable  certainty,  was  dependent  on  the  evi- 


dence, the  trial  court  erred  in  rejecting  proof 
of  the  contents  and  execution  of  a  writing  be- 
tween a  party  in  the  chain  of  title  and  bl< 
grantee.— Prewitt  v.  Wilbom,  212  8.  W.  442. 
«s>460(7)  (Ky.)  Parol  evidence  may  be  resorted 
to,  to  designate  property  contained  in  exception 
from  deed,  where  terms  of  exception  so  identify 
property  that  parol  proof  can  be  applied  to  lan- 
gnage  and  make  it  certain. — Prewitt  v.  Wilbom, 
2i2  S.  W.  442. 

€=»462  (Tex.Civ.App.)  A  written  contract  for 
sale  of  land  providing  for  a  deposit  "placed  as 
a  forfeit"  cannot  have  its  terms  varied  by  parol 
evidence  to  show  that  the  money  was  deposited 
as  earnest  or  escrow  money  and  not  as  liquidat- 
ed damages  or  forfeit.— Richardson  v.  TerrT,  212 
S.  W.  623. 

XH.   OPINION   EVIDENOE. 

(A)   ConelBBloaa     and     Optaloae     of     int* 
nessea  la  General. 

«s»47l(14)  (Tei.Civ.App.)  In  contest  of  pro- 
bate of  a  will  of  deceased  wife  of  proponent  in- 
volving issue  of  undue  influence  exerted  by  pro- 
ponent, testimony  of  daughter  that  her  father 
dominated  her  mother  was  a  conclusion,  and 
inadmissible.— Jennings  v.  Jennings,  212  S.  W. 
772. 

«s>472(l)  (Mo.App.)  In  action  by  plaintiff  bro- 
kers for  commission,  question  asked  by  defend- 
ant of  his  bookkeeper  and  8teiM»rapher  by 
whom  she  considered  one  of  plauttiffs  employed 
Ae2d>  clearly  inadmissible,  because  calling  for  a 
conclusion  upon  a  difficult  matter  which  was 
the  sole  issue  in  the  case.— Davis  v.  Geiger,  212 
S.  W.  384. 

In  suit  for  commission  for  procuring  a  tenant 
for  defendant's  property,  the  sole  issne  being 
whether  plaintiffs  were  employed  by  defendant 
or  the  lessee,  it  was  permissible  to  show  that, 
when  a  discussion  was  had  relative  to  the  deal, 
one  of  the  plaintiffs  spoke  in  behalf  of  de- 
fendant, and  question  as  to  who  argued  on  the 
side  of  the  lessee  was  not  subject  to  objection 
that  it  called  for  witness'  conclusion  as  to 
whether  said  plaintiff  was  employed  to  act  for 
defendant.— Id 

€=472  (4)  (Tex.Clv.App.)  la  an  action  for  loss 
of  barges,  testimony  of  a  witness,  who  bad 
been  in  charge  of  another  party's  barge  at  the 
time  of  the  flood  which  caused  the  loss,  that 
he  considered  it  reasonable  care  and  ordinary 
prudence  on  his  jjart  to  have  five  men  on  his 
barge  to  protect  it  from  the  flood,  held  inad- 
missible as  opinion  involving  a  mixed  question 
of  law  and  fact.— Freeport  Towu-Site  Co.  v. 
S.  H.  Hudgins  &  Sons,  212  S.  W.  287. 
^=»474(1S)  (Tex.Civ.App.)  In  a  railroad's  con- 
demnation proceedings,  the  owner  of  the  land 
was  properly  permitted  to  testify  in  his  own 
behalf  that  the  fair  market  value  of  the  land 
taken  prior  to  its  taking  was  $100  an  acre.— 
Gulf,  &  Interstate  Ky.  Co.  of  Texas  v.  Ste- 
phenson. 212  S.  W.  215. 

<S=3474y2  (Mo.App.)  Facts  of  common  observa- 
tion or  concerning  matters  within  the  c.mmon 
experience  and  observation  of  men  are  in  gen- 
eral the  matters  about  which  a  nonexpert  wit- 
ness is  allowed  under  proper  conditions  to  give 
his  opinion  or  conclusion.— Davis  v.  Geiger,  212 
S.  W.  384. 

<3=>477CJ)  (Tex.Civ.App.)  In  suit  against  op- 
erator of  jitney  for  injuries  sustained  by  plain- 
tiff passenger  in  jitney  when  jitney  collided 
with  a  street  car,  defense  being  that  plaintiff's 
injuries  were  the  result  of  prior  accident,  there 
was  no  error  in  permitting  plaintiff's  wife  to 
testify  that  her  husband  had  recovered  from  a 
former  accident  some  two  years  before  the  ac- 
cident in  question.— Parker  v.  Harrell,  212  SJ. 
W.  542. 

$s>488  (Tex.Civ.App.)  In  a  railroad's  condem- 
nation proceedings,  an  owner  of  the  land,  who 
ha<)  lived  in  the  neighborhood  for  31  years, 
and  on  his  then  farm  for  25  years,  having  b«>n 
deputy  tax   assessor   in   the  neighborhood   for 
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aeveral  years,  and  well  informed  as  to  the  na- 
ture of  lands  iu  the  vicinity,  held  qualified  to 
testify  as  to  market  value.— Gulf  &  Interstate 
By.  Co.  of  Texas  v.  Stephenson,  212  S.  W. 
215. 

(B)  Subjects  of  Expert  Teatlmonr- 

«=»5I4(3)  (Ky.)  The  distance  within  which  an 
engine  may  be  stopped  is  a  proper  snbject  for 
expert  testimony. — Hurst  v.  Southern  Ry.  Co.  in 
Kentucky,  212  S.  W.  461. 

(C)  Competeaer  ot  Bzperta. 

9s»535  (Tex.Civ.App.)  In  an  action  by  mine 
employ^  fur  iiersoiinl  injuries,  twsed  on  ground 
that  mine  was  not  properly  lighted,  testimony 
of  witness  that  tlie  mine  was  "poorly  lighted" 
at  that  point  of  accident  shoald  not  be  admit- 
ted, unless  the  witness  qualifies  as  an  expert. — 
Ti  xas  &  Pacific  Coal  Co.  v.  Sherbley,  212  S. 
W.  75.S. 

<S=539'/2(2)  (Kj-.)  The  distance  within  which  an 
engine  may  lie  stopped  is  a  proper  subject  for 
expert  tcKtimuny,  but  it  is  necessary  that  the 
witness  should  have  a  special  knowledge  of  the 
■ubjcct  as  applied  to  the  facts  and  conditions. 
— Hnrst  V.  iiouthern  Ry.  Co.  in  Kentucky,  212 
8.  W.  461. 

In  action  for  injuries  in  collision  between 
street  car  and  train,  expert  testimony  as  to 
distance  within  which  an  engine  may  be  stopped 
was  properly  excluded,  where  the  witness  had 
not  been  upon  an  engine  for  16  years,  and  dis- 
qualified lumself  by  showing  that  he  was  not  ac- 
qnainted  with  the  equipment  in  use  at  the  time 
of  the  accident. — Id. 

€=9539'/2('^)  (Mo.App.)  An  expert  motorman, 
tbouKb  he  had  never  operated  a  car  of  the  type 
which  caused  the  accident,  may  testify  as  to 
the  distance  within  which  It  could  be  stopped, 
where  he  had  ridden  with  motormen  who  were 
at  the  time  operating  such  cars,  and  saw  how 
they  were  operated,  etc.— Buzan  v.  Kansas  City 
Rys.  Co..  212  S.  W.  905. 

^=>542  (Ark.)  A  witness,  who  testified  that  he 
had  handled  apples  for  over  27  years,  qualified 
as  an  expert,  and  could  give  his  opinion  as  to 
when  certain  apples  had  been  frozen,  and  that 
it  takes  the  decay  in  apples  some  time  to  show 
after  they  have  been  frozen. — C.  H.  Robinson 
Co.  V.  Hudgins  Produce  Co.,  212  S.  W.  305. 
$=>543(4)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  for  the  destruction  by  fire  of  cotton 
in  transit,  a  member  of  plaintiff  firm,  long  ex- 
perienced in  handling,  buying,  and  selling  cot- 
ton, held  qualified  to  give  an  opinion  as  to 
quality  of  the  cotton — Sugarland  Ry.  Co.  v. 
Dew  Bros.,  212  S.  W.  190. 

(D)  Bxninliiatlon  of  B:zpert«. 

®=3553(2)  (Mo.App.)  In  an  action  for  the  death 
of  a  woman  struck  by  a  street  car,  an  hypotheti- 
cal question  as  to  the  distance  in  which  a  car 
could  be  stopped  held  not  erroneous  because  not 
including  the  weight  of  the  car,  the  kind  of  mo- 
tors, etc.,  where  the  witness  testified  he  was 
familiar  with  that  type  of  car.— Buzan  v.  Kan- 
sas City  Ejs.  Co..  212  S.  W.  905. 
©=3553(4)  (Mo.)  In  an  action  for  death  from 
pneumonia  of  plaintiff's  wife,  injured  by  a  fall 
in  park  pavilion  maintained  by  defendant  city, 
the  trial  court's  refusal  to  permit  the  city  to 
put  a  hypothetical  question  as  to  whether,  on 
the  facta  assumed,  the  death  could  have  been 
caused  by  lobar  pneumonia  held  not  error;  the 
evidence  tending  to  show  that  death  resulted 
from  bronchial  pneumonia.— Kuenzel  v.  City  of 
St.  Louis,  212  S.  W.  876.  "^ 

XIV.   WEIGHT  ANB  SUFFIOIENOi;^, 

«s>598(l)  (Ky.)  In     personal     injury    acti 


nessea,  is  flatrantly  against  the  evidence,  or 
that  the  verdict  is  not  sustained  by  it.— Cum- 
berland  R.  Co.  V.  Girdner,  212  S.  W.  105. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  «=»2,  611,  516,  644, 
604,-635,  690,  907;  Criminal  Law,  «3>1091, 
1144,  1182. 

EXCHANGE  OF  PROPERTY. 

See  Covenants,  <&s>118,  122;  Frauds,  Statute 
of,  «s»70;  Injunction,  ^=>194;  Pleading, 
«=»248. 

€=8(5)  (Tex.Com.App.)  Where  a  purchaser  ot 
land  conveyed  in  part  payment  a  farm,  and 
thereafter  discovered  that  the  land  conveyed 
to  him  contained  84  acres,  instead  of  100,  as 
estimated  by  the  vendor's  agent,  his  measure 
of  damages  was  the  difference  between  the  valu« 
of  the  property  given  in  exchange  and  that  re- 
ceived by  him.— Cox  v.  Barton,  212  S.  W.  652. 

EXECUTION. 

See  Appeal  and  Krror,  €=>10U8;  Attachment, 
<e=s>331 ;  Chattel  Mortgages,  «=>197  ;  Courts, 
^=»231:  Fraudulent  Conveyances,  4=>132, 
309;   M.aster  and  Servant,  ©=>411. 

V.   STAT,  QUASHING,  VACATING,  AND 
RELIEF  AGAINST  EXECTTTION. 

<8=»I7?(2)  (Tex.Com.App.)  A  judgment  debtor 
who  had  been  garnlsheed  in  an  action  against 
his  creditor  is  entitled  to  restrain  execution  on 
the  judgment  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  4647,  though  he  fails  to  tender 
the  excess  of  the  amount  of  the  judgment  over 
the  claim  of  plaintiff  in  garnishment,  in  view  of 
article  279,  which  prevents  earnisheos  from 
paying  any  debt  to  the  defendant  in  garnish- 
ment after  service  of  writ— O'Brien  ▼,  Barcus, 
212  S.  W,  941. 

EXECUTIVE  POWER. 

See  Constitutional  Law,  €=80. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Adoption,  4=»17;  Cancellation  of  Instru- 
ments, i8=»59:  Courts,  «£=>200%,  200%,  475; 
Death,  9es39;  Descent  and  Distribution; 
Guardian  and  Ward,  €s>10:  Husband  and 
Wife,  «=»207,  208,  270;  Judgment,  <S=>712; 
Master  and  Servant,  ^=>Q2;  Process,  <S=>149; 
Trespass  to  Try  Title,  «=>11;  Trusts, 
<S=»227,  316;  WUls;  Witnesses,  <8=>126,  158, 
178. 

n.   APPOINTMENT.    QUAIiIFIOATION, 
AND  TENITBE. 

€=>I4  (Ky.)  A  will  bequeathing  testator's  en- 
tire estate  to  a  daughter,  and  asking  the  court 
to  appoint  his  brother  "administrator"  and 
guardian  without  bond,  with  power  of  attorney 
to  sell  and  handle  the  property,  manifested  tes- 
tator's intention  to  nominate  his  brother  as 
executor,  so  that  his  appointment  by  the  court 
as  executor  was  proper.— Sauer  v.  Taylor's 
Ex'r,  212  S.  W.  583.. 

nX.  ASSETS.  APPBAISAI,  AND  IN- 
VENTO'KY. 

A<.!-k?0  (!Eex.Com.Xpt>.>  "WYvete  an  administrator, 
yf.^„  in■<f<^l^UTJing  t^e  personalty  of  the  es- 
?*'*  »vn>vV-sei  l^^e  coxfflVi  court  ttiat  U  wa. 
tatL''     A  b\   ^eoeiVeBt'a  «ovi,  'wVvo  appUed  to  hnve 

\h^.r\^  ^^\'  T'^^^^^^^^wAV*  «5ert  ot  lYie  ot- 
lv)i    pd    ^^'''  "^^W^^Tc  vV^"««^^  IvomVte  in- 


^ere    tl.'ree    witnesses    testified    to 'plaitt^^.^x.      T   V^  X-*       a\.  C'^V^^  TrW^xC." 

theory  and  four  to  that  of  plaintiff,  ft  c«^^t^\  \\v^V  Jlj<^  \otO^^  „rt^£?;SJ  IVi^^^^^ 

be  said  that  a  verdict  adopting  the  te8til^*>  H\A'-i>^       -r^W.^  ^°]^  ^>S«tVo^'^ 

of  the  three  witnrsses  for  plaintiff,  rather    i:^^\<\   ^i     ^^  "^  lrc^^\,<'ni>-^  \^<SA  ^w 


of  the  three  witnesses  for  plaintiff,  rather  ^'V^^\ 
the  facts  testified  to  by  dtfiiidaut's  fouf  '*^*    '^    * 


mw'''^ 


^t^  A  •Oikft  ^"^'^^'^^^^  ''^ 
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a  decedent  is  conclusive  for  or  against  the  ad- 
ministrator under  Rev.  St.  1911,  arts.  3337- 
3348.— Brewn  v.  Fleming,  212  S.  W.  483. 

The  inventor;  of  a  decedent's  estate'  required 
by  Rev.  St.  1911,  arts.  3330-3349,  to  be  filed 
by  the  administrator,  should  be  at  least  prima 
facie  a  guide  for  the  county  court  in  respect 
of  vfaat  property  belongs  to  the  estate  and 
comes  under  the  jurisdiction  of  the  court. — Id. 

Where,  when  district  court  entered  order  de- 
nying administrator's  application  for  sale  of 
realty  to  pay  debts,  certain  personalty  was  not 
in  bis  hands  as  administrator,  and  was  not 
even  a  part  of  his  inventory,  having  been 
turned  over  to  decedent's  son,  who  claimed  it, 
pursuant  to  th*  order  of  the  county  court, 
and  no  objection  was  made  to  the  inventory, 
which  did  not  refer  to  the  personalty,  de- 
cedent's creditor  cannot,  by  woy  of  contest  of 
the  application  for  sale  by  the  administrator, 
inject  the  issue  of  the  correctness  of  the  in- 
ventory.—Id. 

TV.  COIXECTION  Ain>  MANAGEMENT 
OP  ESTATE. 
(A)  In  General. 

^=»96  (Ark.)  Executrix  cannot  create  a  new 
liability  where  none  existed  before,  by  binding 
estate  on  a  contract  which  had  come  to  an  end 
by  testator's  death.— Blanton  v.  Forrest  City 
Mfg.  Co..  212  S.  W.  330. 
€=>97  (Tex.)  In  necessary  cases  the  probate 
court  may,  under  the  statute,  sanction  an  ad- 
ministrator's employment  of  a  broker  to  make 
a  Biile  advantageous  to  the  estate,  and  allow  a 
reasonable  broker's  commission  as  a  legitimate 
expense  of  administration,  although  the  power 
should  be  sparingly  exercised. — Jones  t.  Gil- 
Uam,  212  S.  W.  930. 

The  probate  court,  not  the  administrator, 
must  be  the  judge  as  to  the  necessity  of  em- 
ploying a  broker  to  make  a  sale  for  the  estate, 
as  well  as  of  the  amount  of  the  broker's  com- 
pensation; the  administrator  being  but  an 
agency  of  the  conrt— Id. 

An  independent  executor  has  the  same  au- 
thority as  the  probate  court  possesses  in  ordi- 
nary administrations  to  employ  agents  to  sell 
the  lands  of  the  estate  and  to  make  the  estate 
liable  for  reasonable  commissions  earned  under 
such  employment. — Id. 

«=3l2l(2)  (Ky.)  Tinder  Ky.  St.  |  3892,  clothing 
an  administrator  with  the  will  annexed  .with  the 
powers  of'an  executor,  he  may  sell  and  convey 
real  estate,  if  so  authorized  by  the  terms  of  the 
wilL— Sauer  v.  Taylor's  Ex'r,  212  S.  W.  683. 

(B)  Real  Propertr  and  Intereats  Therein. 

€s»l29(l)  (Ky.)  An  administrator  cannot  sell, 
and  has  no  duty  to  control,  the  real  estate  of  an 
intestate.— Sauer  v.  Taylor's  Ex'r,  212  S.  W. 
883. 

€=»l3d(l)  (Ky.)  Where  a  will  bequeathed  testa- 
tor's entire  estate  to  a  daughter,  and  asked  the 
court  to  appoint  his  brother  administrator  and 
guardian  without  bond,  and  to  give  him  power 
of  attorney  to  sell  and  handle  the  property,  and 
named  administrator  was  appointed  executor, 
he  was  authorized  by  will  to  sell  and  convey 
real  estate.— Sauer  v.  Toylor's  Ex'r,  212  S.  W. 
58:{. 

€=»I45  (Tex.Com.App.)  An  administrator's 
deed  to  land  is  but  an  assertion  that  the  title 
remained  in  decedent  to  the  date  of  his  death, 
and  is  not  evidence  of  such  ownership. — ^Me- 
Bride  v.  Loomis,  212  8.  W.  480. 

VI.  AIXOWANOE  AND  PAYMENT  OF 

CI.AIMS. 
(A)  Liabllltlea  of  Bstate. 

(&=>2I9  (Ark.)  Kirby's  Dig.  IS  109,  providing 
for  a  special  proceeding  by  which  the  probate 
court  may  allow  any  claim  in  favor  of  an  ad- 
ministrator against  the  e.stato  of  intest.ntc,  is 
broad  enough  to  include  equitable  demands. — 
Free  v.  Maxwell,  212  S.  W.  325. 


^=>22l(6}  (Ark.)  In  a  proceeding  by  a  widow 
to  establish  a  claim  against  her  husband's  es- 
tate, evidence  held  sufficient  to  warrant  a  find- 
ing that  he  borrowed  money  from  her. — Free 
v.  Maxwell,  212  S.  W.  325. 

(D)   Priorltlea  and  Payment. 

«s»262  (Mo.AppO  A  proceeding  in  the  probate 
court  to  classify  judgment  against  the  estate 
of  a  decedent  is  not  a  mere  ministerial  or  cleri- 
cal act,  and  may  involve  a  trial  of  fact,  as 
where  a  judgment  is  against  the  deceased  in 
the  wrong  name.— Oreen  v.  Strother,  212  S.  W.' 
399. 

Under  Rev.  St.  1909,  fi  197  and  206,  it  is 
unnecessary  in  a  proceeding  before  the  court 
of  probate  to  obtain  the  allowance  and  clnsBi6- 
cation  against  an  estate  of  a  judgment  render- 
ed against  the  deceased  in  a  wrong  name  to  file 
any   formal   pleadings. — Id. 

Where  a  judgment  was  rendered  against  de- 
ceased in  a  wrong  name,  the  probate  court,  in 
proceeding  to  have  the  same  allowed  and  clas- 
sified against  the  estate,  cannot  render  a  money 
judgment  against  the  estate,  and  a  judgment 
for  a  fixed  amount  is  void. — Id. 
®=>272  (Tex.Com.App.)  Personal  property  is 
the  primary  fund  for  the  payment  of  the  debts 
of  a  decedent— Brown  t.  Fleming,  212  S.  W. 
483. 

Vm.  BAI.ES  AND  CONVEYANCES  TTIT- 

DEB  OBDEB  OP  COVBT. 

(A)   WbcB  Amthoriaed. 

«S9325  (Tex.Com.App.)  If  the  personal  pr,>p- 
erty  belonging  to  the  estate  of  a  decedent  had 
been  lost  by  the  wrongful  act  of  a  former  ad- 
ministrator, decedent's  laud  could  nevertheless 
be  sold  to  pay  his  debts  before  exhaustion- by 
the  creditors  of  their  remedy  against  the  ad- 
ministrator.—Brown  v.  Fleming,  212  S.  W. 
483. 

Under  Rev.  St.  1911,  art.  3235,  though  the 
personal  estate  of  a  decedent  is  the  primary 
fund  for  the  payment  of  his  debts,  the  person- 
alty need  not  be  exhausted  in  the  sense  that 
before  the  administrator  can  resort  to  the 
realty  all  of  the  personal  assets  should  be  re- 
duced to  possession  by  him. — Id. 

(B)  Application  and  Order. 

<3=>334  (Tex.Com~App.)  Where  the  question 
whether  an  administrator  had  committed  a  dev- 
astavit could  be  determined  only  by  suit,  a 
creditor  of  the  estate  was  not  required  to  post- 
pone collection  of  its  debt  and  sale  of  realty  of 
the  estate  to  satisfy  the  debt,  until  litigation 
over  the  question  of  devastavit  should  be  de- 
termined by  the  court  of  last  resort. — Brown  v. 
Fleming,  212  S.  W.  483. 
<E=»349(2)  (Tex.Com.App.)  The  county  court, 
so  far  as  the  administration  of  estates  of  de- 
cedents is  concerned,  is  a  court  of  general  ju- 
risdiction, having  jurisdiction  to  sell  property 
for  the  payment  of  debts,  and  its  judgment, 
in  such  regard,  where  jurisdiction  over  an  es- 
tate is  once  acquired,  is  as  binding  as  that  of 
any  other  court,  and  not  subject  to  collateral 
attack.— Brown  v.  Fleming,  212  S.  W.  483. 
<&=>349(2)  (Tex.Com.App.)  In  a  collateral  pro- 
ceeding, no  presumption  can  be  indulged  against 
the  validity  of  an  order  of  the  probate  court 
directing  a  sale  of  lands. — Heard  v.  Vineyard, 
212  S.  W.  489. 

An  order  of  sale  of  land  to  pay  a  claim,  made 
by  the  county  court  on  an  application  under 
Rev.  St.  1911,  arts.  3489,  S490,  is  not  void 
and  subject  to  collateral^  attack  because  the 
claim  was  not  then  pstublished,  where  the  rec- 
ord shows  subsequent  establishment,  elassifi- 
oiition,  and  payment,  and  therefore  its  ex- 
istence.— Id. 

<S=>358(1)  (Tex.Com.App.)  The  district  court. 
on  appeal  in  proceedings  for  the  sale  of  land 
of  a  decedent   to   pay   debts,   has  no  greater 
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power  than  the  county  court  bad  oricinBllf. — 
Brown  v.  rieming,  212  S.  W.  483. 

X.   ACTIONS. 

«s»439  (Tex.Civ.App.)  In  trespass  to  try  title 
to  deceased's  homestead,  it  is  not  necessary  to 
join  administrator,  especialiy  where  a  previous 
suit  had  determined  creditors  and  administrator 
had  no  interest  in  the  property.— Clark  v.  Scott, 
212  S.  W.  728. 

XI.   ACCOVNTINO  Ain>  SETTLEMENT. 

(E)   StattBC  SettllitK,  Opcnlnv,  and  Re> 
▼lair. 

'4s»5l4  (Tex.)  Approval  of  statDtory  adnilnia- 
trator's  annual  exhibit  does  not  prevent,  on  the 
final  settlement,  re-examination  of  the  ctiarxea 
made  by  him.— Jones  v.  Gilliam,  212  S.  W.  ^. 

EXEMPTIONS. 

See  Carriers,  $=>113:  Constitutional  Law, 
9=>70;  Homestead;  Insurance,  «=>129,  392, 
438;   Mandamus,  «=>11& 

I.  NATURE  AND  EXTENT. 
cB)  Penona  Entltleil. 

■^s»t6  frex.Civ.App.)  In  view  of  Const,  art 
16,  St  4ft^l,  a  divorced  father,  who  had  not 
been  legally  deprived  of  the  custody  of  his 
son  or  daughter,  with  whom  the  son  was  liv- 
ing, except  for  temporary  absences,  and  who 
contributed  to  the  daughter's  support,  though 
she  was  living  with  her  mother,  was  the  "head 
of  the  family,"  within  Rev.  St  1011,  art.  3785, 
subd.  10.  entitling  him  to  exemption  of  his 
automobile,  from  forced  sale.-^onn  E.  Morri- 
son &  Co.  V.  MurCF,  212  8.  W.  212. 

(C)  Property  and.  Rl*Ms  Bzenpt. 

4=»6I  (Ark.)  A  debtor  is  entitled  to  claim  his 
chattel  exemptions  in  partnership  property 
when  his  interest  therein  has  been  ascertained 
and  segregated,  but  the  right  of  exemption 
does  not  exist  so  long  as  the  property  daim- 
ed  exempt  continues  to  be  partnership  prop- 
erty.—Swift  &  Co.  T.  Cox,  212  S.  W.  83. 

XV.  PBOTEOnON  AND  ENTORCE- 
MENT  OF  BlOSm. 

'«=>I23  (Ark.)  Upon  an  appeal  from  justice 
to  circuit  court,  an  amendment  of  defendant 
judgment  debtor's  schedul^  permitted  by  the 
circuit  court,  so  as  to  exclude  from  property 
claimed  as  exempt  certain  partnership  prop- 
erty bought  by  judgment  debtor  and  another, 
the  title  to  which  had  been  reserved  by  ven- 
dor, and  certain  other  articles  on  which  they 
had  executed  a  mortgage,  was  ijroper  where, 
omitting  such  articles,  the  remainder  did  not 
equal  $500  in  value.— Swift  &  Co.  v.  Cox,  212 
S.  W.  83. 

EXPLOSIVES. 

See  Negligence,  $=9136. 

EXPOSITIONS. 

See  Statutes,  <Ss364. 

EXTRADITION. 

See  Habeas  Ciorpus,  €=^85. 

n.  INTERSTATE. 

^=332  (Tex.Cr.App.)  In   extradition  cases  the, ' 
test  is  the   sufficiency  in  the  demanding  8ta»-^ 
of  the  affidavit  filed  with  requisition. — Ex  Dai.!!^  i 
Nix,  212  S.  W.  507.  ^H 


See  Brokers. 
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FAIRS. 


.See  Statutes,  «=>64. 
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FALSE  IMPRISONMENT. 

See  Arrest,  4=>70. 

<&=>39  OKy.)  Whetber  defendant,  in  action  for 
false  imprisonment,  who  arrested  plaintiff  with- 
out a  warrant  on  receiving  a  telegram  from 
another  state  charging  plaintiff  with  the  crime 
of    receiving    stolen    goods,    bad     reasonable 

Grounds  to  believe  the  plaintiff  had  committed  a 
elony,  held  a  question  for  the  jury. — Klotz  v. 
Cook,  212  S.  W.  917. 

FALSE  PRETENSES. 

See  Habeas  Corpus,  9s»85. 

®=»4  (Tex.Cr.App.)  To  sastain  a  conviction, 
under  Vernon's  Ann.  Pen.  Code,  1916,  art.  600, 
providing  that  any  agent  or  solicitor,  who  know- 
ingly procures,  by  fraudulent  representations, 
payment  of  an  obligation  for  the  payment  of 
a  premium  of  insurance  shall  be  deemed  guilty 
of  a  misdemeanor,  there  must  be  in  existence 
at  the  time  the  fraudulent  representations  are 
made  a  complete  binding  obligation  to  pay  an 
insurance  premium.— Griffin  v.  State,  212  S.  W. 
490. 

«=»7(6)  Crex.Cr.App.)  Under  Vernon's  Ann. 
Pen.  Code  1916,  art  690,  providing  that  any 
agent  or  solicitor  who  Icnowingly  procures  by 
fraudulent  representations  payment  of  an  ob- 
ligation for  the  payment  of  a  premium  of  in- 
surance shall  be  deemed  guilty  of  a  misdemean- 
or, the  representations  must  not  be  mere  false 
promises  or  professions  as  to  future  happen- 
ings or  events,  but  must  relate  to  something 
present  or  past.— Griffin  v.  State,  212  S.  W.  409. 
<&5>49(1)  (Tex.CrApp.)  Facts  held  not  to  show 
the  existence  of  an  obligation,  the  payment  of 
which  was  induced  by  fraudulent  representa- 
tions knowingly  made  by  defendant,  within  Ver- 
non's Ann.  Pen.  Code  1916,  art.  690,  providing 
that  any  agent  or  solicitor  who  knowingly  pro- 
cures by  fraudulent  representations  payment  of 
an  obligation  for  the  payment  of  a  premium 
of  insurance  rfiall  be  deemed  guilty  of  a  mis- 
demeanor.—Griffin  V.  State,  212  S.  W.  499. 

FEDERAL   EMPLOYERS'    LIABIUTY 
ACT. 

See  Negligence,  ^=>101. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «ol68-173. 

FENCES. 

See  Eminent  Domain,  <S=>103,  203;  Master 
and  Servant,  105,  %17;    Railroads,  «=»275. 

FINDING  LOST  GOODS. 

See  Iiarceny,  «=>3,  10, 16, 17.  44,  68. 

FIRES. 

See  Appeal  and  Error,  4=>1053;  Carriers, 
€=»113,  134,  136;  Evidence,  <8=>543;  In- 
surance, <S=>605;  Railroads,  «=>480,  48u; 
Sales,  ©=.172. 

FOOD. 

See  Evidence,  «=»642;  Sales,  «=»179,  418,  420. 
Sa\ca,  «f=n9.  «S. 


liandVoid 


Digitized  by 


Google 


Forfeltvrss 


212  SODTHWESTEBN  REPORTER 


1038 


FORFEITURES. 

See  Adverse  Possession,  ^=>109;  Appeal  and 
Error,  «=3l73;  Damages,  <S=»86;  Deeds, 
«=9l45;  Elections,  «=s>231;  Evidence,  «=a462; 
Insurance,  $=>146,392;  Intoxicating  Liquors, 
«Es>45,  88:  Landlord  and  Tenant,  <S=>112; 
Mines  and  Minerals,  «s>78,  79;  Officers, 
«s»55:  Specific  Performance,  «s»58 ;  Waters 
and  Water  Ck>UTBe8,  «s>225. 

FORGERY. 

See  Banks  and  Banking,  ®=»227 ;  Evidence, 
<S=>69;  Husband  and  Wife,  <Ss3l98;  Judg- 
ment, ®=a255. 
«=»I9  (Tex.Cr.App.)  One  who  presents  a  false 
check  to  a  paying  teller,  and  disappears  when 
the  teller  steps  into  another  part  of  the  bank, 
without  accepting  the  check  or  paying  the  mon- 
ey thereon,  and  callB  an  officer,  is  guilty  of  at- 
tempting to  pass  a  forged  instrument. — McCon- 
nell  V.  State.  212  S.  W.  498. 
€=>44(%)  (Tex.Cr.App.)  In  prosecution  for 
passing  a  forged  check,  state's  failure  to  intro- 
duce the  alleged  forged  check  in  evidence  con- 
stitutes reversible  error.— McConneU  v.  State, 
212  S.  W.  498. 

FRANCHISES. 

See  Taxation,  ^=>117. 

FRAUD. 

See  Action,  ^saiS;  Appeal  and  Error,  «=»172, 
1039;  Armv  and  Navy,  «=934;  Bills  and 
Notes,  e=9l06,  497:  Contracts,  ®=»94,  108, 
129,  180;  Corporations,  «s»80,  482;  Dam- 
ages. «=3l6d;  Estoppel,  «s>38;  Evidence, 
«=»208,  429,  441;  False  Pretenses,  «=3>4.  7, 
49;  Fratids,  Statute  of;  Fraudulent  Con- 
veyances; Husband  and  Wife,  ®=»29,  198; 
Injunction,  «=al86;  Insurance,  4s»108; 
Judgment,  9=>443;  Limitation  of  Actions, 
«s>28,  39,  100:  Mortgages,  «S3236;  Release, 
«s>24,  67;  Sales,  «=»38;  Taiation,  «=>449; 
Telegraphs  and  Telephones,  4=s54:  Vendor 
and  Purchaser,  «=»352;  Wills,  «=»165. 

I.  DECEPTION  COHSTITUTIMO 

FRAUD,  AMD  I.IABIXJTT 

THEREFOR. 

^=s>ll(2)  (Ky.)  Where  vendor  accepts  assign- 
ment of  notes  in  part  consideration  for  land, 
"without  recourse"  and  waives  vendor's  lien 
upon  purchaser's  representations  that  bonds  se- 
curing the  notes  were  worth  par,  such  represen- 
tations were  statements  of  facts  and  not  merely 
expressions  of  opinion,  where  the  purchaser 
claimed  to  have  knowledge  of  value,  and  tlie 
vendor  had  no  opportunity  to  ascertain  the  ac- 
tual value.— Larue  v.  Barbee,  212  S.  W.  142. 
4=9 1 2  (Tex.Civ.App.)  The  general  rule  is  that 
a  false  representation,  in  order  to  authorize 
relief  on  that  ground,  must  be  of  an  existing 
fact,  and  not  a  promise  of  something  to  be 
done  in  the  future.— Burchill  ▼.  Hermsmeyer, 
212  R.  W.  767. 

«=320  (Tex.Civ.App.)  If  the  purchasers  of_  a 
threshing  machine  signed  the  contract  on  in- 
formation which  they,  or  either  of  them,  gained 
by  an  independent  investigation,  judgment 
slinuld  have  been  rendered  for  the  seller  in  the 
purchasers'  action  for  damages  on  account  of 
misrepresentation.— Hart-Parr  Co.  v.  Krizan  & 
Maler,  212  S.  W.  835. 

II.  ACTIONS. 
(B)  Parties  and   Pleading, 

^=>4I  (Tcx.Civ..\pp.)  Fraud  is  never  presum- 
ed, but  must  always  be  proven,  and  the  facts 
and  circumstances  relied  on  must  be  set  out.  so 
that  in  construing  a  petition  it  may  be  deter- 
mined whether  the  facts  and  circumstances  al- 
leged amount  to  fraud.— Burchill  t.  Hermsmey- 
er, 212  S.  W.  767. 


(C)  IBvldenee. 

^=350  (Tex.Civ.App.)  Fraud  is  never  presam< 
ed,  but  must  always  be  proven. — BarcUU  v. 
Hermsmeyer,  212  S.  W.  787. 
^=>52  (Tex.Civ.App.)  In  an  action  by  the  pur- 
chasers for  misrepresentations  inducing  a  sale 
to  them  of  a  thresher,  testimony  of  a  purchaser 
that,  immediately  after  rejecting  the  thresher, 
be  signed  a  written  order  for  another  contain- 
ing the  same  stipulations,  which  he  read  and 
understood,  held  properly  excluded  in  the  trial 
court's  discretion,  as  being  a  collateral  mat- 
ter.— Hart-Parr  Co.  y.  Krizan  &  Maler,  212  8. 
W.  885. 

(D)  Damave*' 

4=959(1)  (Ky.)  In  vendor's  action  against  pur- 
chaser for  misrepresenting  the  value  of  bonds  se- 
enring  notes  assigned  to  vendor  in  part  con- 
sideration for  land,  where  the  uncontradicted 
evidence  shows  that  the  notes  at  the  time  of  as- 
signment were  worthless,  the  vendor's  measure 
of  damages  is  the  full  fare  value  of  the  notes 
and  interest.— Larue  v.  Barbee,  212  8.  W.  142. 
®=»S9(2)  (Ky.)  Where  purchaser  induces  ven- 
dor to  accept  assignment  of  notes  in  part  con- 
sideration for  land  upon  misrepresentation  as 
to  the  value  of  the  notes,  the  vendor's  measure 
of  damages  is  the  difference  between  the  value  of 
the,  notes  at  the  time  of  assignment  and  what 
their  value  would  have  been  if  the  bonds  by 
which  they  were  secured  had  been  worth  par  as 
represented  by  purchaser.— Larue  v.  Barbee, 
212  S.  W.  142. 

(K)  Trial,  Jadsment,  and  Revlefv. 

9=>65(1)  (Ky.)  In  vendor's  action  against  pur- 
chaser for  fraud  in  misrepresenting  the  value 
of  bonds  securing  notes  assigned  by  purchaser  to 
vendor  in  part  consideration  for  land,  where 
only  evidence  as  to  worthlessness  of  the  notes 
was  a  statement  that  the  makers  were  insolvent, 
the  court's  failure  to  give  instruction  on  meas- 
ure of  damages  was  error,  since  mere  proof  of 
insolvency  of  the  makers  was  not  proof  of 
worthlessness  of  the  notes.— Larue  v.  Barbee, 
212  S.  W.  143. 

FRAUDS.  STATUTE  OF. 

See    Principal    and-   Agent,     4t=9l46;    Torts, 
^=>12;  Vendor  and  Purchaser,  4=3106. 

m.  PROMISES   TO   ANSWER   FOR 

DERT,  DEFATOT.  OR  MISOAR- 

RIAOE  OF  ANOTHER. 

4=»I4  (Tex.Civ.App.)  In  an  action  upon  an 
open  account  for  goods  sold  to  an  alleged  part- 
nership, where  one  defendant  denied  the  relation, 
alleged  that  the  other  defendant  was  primarily 
liable,  and  pleaded  the  statute  of  frauds,  held, 
that,  where  the  debt  was  a  partnership  one  the 
statute  of  frauds  had  no  application. — Penning- 
ton V.  Fleming,  212  S.  W.  303. 

VI.  REAI.  PROPERTY  AND  ESTATES 
AND    INTERESTS    THEREIN. 

4=>70  (Ky.)  An  agreement  upon  a  division  line- 
which  was  in  effect  the  mere  exchange  of  lands 
owned  by  the  difTerent  parties  was  in  contra- 
vention of  the  statute  of  frauds;  there  being  no 
uncertainty  as  to  where  the  true  boundary  line 
ran  nor  any  bona  fide  dispute  as  to  its  location. 
-Standifer  v.  Combs,  212  S.  W.  021. 

Vm.   REQUISITES  AND  SUFFICIENCY 
OF  WRITING. 

®=»lt7  (Tex.Civ.App.)  A  deed  deposited  in  es- 
crow, reciting  full  payment  of  consideration  for 
the  sale  of  land*,  held  not  such  a  memorandum 
of  an  oral  agreement  for  the  transfer  of  the 
land,  in  consideration  of  an  automobile,  cash 
paid,  and  deferred  payments,  as  to  satisfy  the 
statute  of  frauds.  Vernon's  Saylcs'  Ann.  Civ. 
St.  1914,  art.  3965.— Simpson  v.  Green,  212  S. 
W.  203. 
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ex.   OFEBATTOH  Ain>  EFFECT  OF 

BTATTTTE. 

®=>I29(4)  (Mo.App.)  Where  lessor  _  performed 
Ica.sc  by  putting  leasee  in  possession,  lessee, 
after  remaining  in  possession  for  part  of  term, 
cannot  defeat  liabUity  for  the  remainder  of 
term  on  ground  that  description  in  lease  was 
insufficient  to  satisfy  statute  of  frauds. — Gentry 
V.  Fitzgerald,  212  S.  W.  39. 
4=s>l29(u)  (Mo.App.^  Although  contract  for 
sale  of  land  was  oral,  if  deed  was  delivered  and 
accepted  and  part  payment  made  by  purchaser 
in  accordance  with  the  contract,  the  statute  of 
frauds  would  not  be  involved.— Davis  v.  Green- 
lee, 212  S.  W.  22. 

«=  129(10)  (Ark.)  The  question  whether  an- 
thoritjr  of  the  owners*  agent  to  lease  plantation 
to  plaintiff  for  a  longer  period  than  one  year 
could  be  conferred  in  parol  was  immaterial, 
where  plaintiff  complied  with  the  .terms  of  his 
five-year  lease  by  paying  county,  state,  and  a 
large  part  of  levee  taxes,  and  placing  improve- 
ments on  the  plantation  to  the  value  of  about 
$6,600.— Grant  v.  Burrows,  212  H.  W.  95. 
4b»I44  (Moj^p^.)  Where  lease  gave  lessees  op- 
tion of  termiDatiiig  lease  at  certain  date  by  giv- 
ing lessors  notice  within  certain  time,  and  les- 
sors, upon  request,,  gave  lessees  a  parol  exten- 
sion of  time  within  which  to  give  notice,  and 
lessees,  relying  upon  such  extension,  did  not 
give  the  notice  until  after  the  date  prescribed 
by  the  lease,  lessors  were  estopped  from  assert- 
ing that  i>arol  agreement  to  extend  time  was 
uoenforceaUe  under  statute  of  frauds  (Kev.  St 
1009,  i  278S).— Hamburger  v.  Hirsch,  212  S.  W. 
49. 

X.  VLEADTtia,  ETIBEROB,  TBIAl, 
AND    REVIEW. 

€=»  152(1)  (Mo.App.)  Where  answer  sets  up 
contract  and  reply  takes  issue  therewith  as  to 
such  contract,  thf  statute  of  frauds,  though  not 
specially  pleaded,  is  available  to  plaintiff. — Ham- 
burger V.  Hirsch,  212  S.  W.  40. 
^=»I58(2)  (Tex.Civ.App.)  In  action  to  recover 
interest  in  land,  in  which  plaintiff  relied  on 
agreement  between  stepmother  and  his  father 
that  property,  title  of  which  was  in  mother, 
would  become  common  property  of  both,  evi- 
dence Md  insufflcitet  to  sustain  such  parol 
transfer'  of  property.— Bauss  v.  Bauss,  212  S. 
W.  065. 

FRAUDULENT  CONVEYANCES. 

See  Trial,  <&=»296. 

I.  TRANSFERS   AND   TRANSACTIONS 

INVALID. 

(A)   Gronnds  of  Invalldltr  la  General. 

®=>I5  (Mo.App.)  That  stock  of  goods  a^d  fix- 
tures were  worth  enough  to  meet  seller's  debts, 
but  were  sold  in  bulk  for  a  grossly  inadequate 
price,  making  seller  insolvent,  to  buyer's  knowl- 
edge was  a  badge  of  fraud.— Ward  v.  Stutzman, 
212  S.  W.  65. 

€=3l6  (Mo.App.)  Transfers  of  property  consti- 
tuting badges  of  fraud  do  not  in  themselves  con- 
stitute fraud,  but  are  signs  or  evidpnce  from 
which  its  existence  may  be  inferred,  and  are 
more  or  luss  strong  or  weak,  according  to  their 
nature  and  the  number  oocurrinir  in  the  same 
case.— Ward  v.  Stutzman,  212  S.  W.  65. 

(C)  Property  and  Rlsbta  Transferred. 

<8=»47  (Tex.Civ.App.)  Under  Rev.  St.  1911,  art. 
3971,  relating  to  sales  in  bulk,  a  dealer  in 
monuments,  having  on  hand  marble,  granite, 
etc.,  was  a  "merchant"  or  "trader"  within  the 
act,  though  at  time  he  sold  his  entire  stock  of 
goods  without  complying  with  act  he  was  not 
engaged  in  that  business,  but  was  engaged  in 
other  lines  of  employment.— Teich  v.  SicAuley, 
212  8.  W.  979. 


(B)  Constderatlon. 

®=>74(2)  (Mo.App.)  Gross  inadequacy  of  con- 
sideration is  one  of  the  indicia  of  fraud.— Ward 
T.  Stutzman,  212  S.  W.  65. 

Mere  inadequacy  of  price,  unattended  by  other 
circumstances  giving  color  and  form  to  the 
transaction,  is  not  usually  sufficient  to  es- 
tabUsh  fraud.— Id. 

(D  Retention    of   Possession    or   Apparent 
Title  br  Graator. 

«=»I32(3)  (Mo.App.)  Under  Rev.  St.  1900,  | 
2887,  sale  wasfraudnlent  and  void  as  against  the 
seller's  creditors  where  there  was  no  change 
of  possession,  despite  any  notice  to  or  knowl- 
edge of  the  void  sale  to  a  purchaser  on  execution 
against  the  seller.— Miller  v.  Tallent,  212  S.  W. 
73. 

III.   REMEDIES  OF  CREDITORS  AND 

PURCHASERS. 

(G)  Kvldenee. 

4C9282  (Mo.App.)  Actual   knowledge,   on   part 

of  buyer,  of  seller's  fraudulent  intent,  must  be 
proved,  and  not  presumed.— Ward  v.  Stutzman. 
212  S.  W.  65. 

^=»36l(l)  (Mo.App.)  Actual  knowledge  by  buy- 
er of  sellers  fraudulent  intent  may  be  proved 
by  circumstantial  evidence. — Ward  v.  Stutzman, 
212  S.  W.  65. 

(I)  Trial. 

^=3308(1)  (Mo.App.)  Evidence  held  sufficient  to 
warrant  submission  to  jury  of  question  of 
whether  sale  of  stock  of  jewelry  was  fraudulent 
as  to  seller's  creditors.- Ward  v.  Stutzman,  212 
S.  W.  65. 

«=9309(4)  (Mo.App.)  On  buyer's  claim  to  own- 
ership of  property  levied  on  under  execution  is- 
sued on  judgment  recovered  against  seller, 
where  seller's  judgment  creditor  claimed  sale 
to  have  been  void  under  Rev.  St.  1909,  S  2881, 
invalidating  sale  made  with  "intent  to  hinder, 
delay  or  defraud  creditors,"  instruction  that 
sale  was  valid,  unless  made  with  "intent  of  de- 
frauding and  delaying  his  creditors,"  was  re- 
versible error,  since  sale  was  fraudulent,  if 
intent  was  either  to  defraud  or  delay.— Ward  v. 
Stutzman,  212  S.  W.  6S. 

FREEZING. 

See  Evidence,  «a»642. 

FUNDAMENTAL  ERROR. 

See  Appeal  and  Error,  «a>286,  710. 

GARNISHMENT. 

See     Evidence,     «s»43;    Execution,     9=3l72; 
Judgment,  C=>5()4. 

Z.  NATURE  AND  GROUNDS. 

e=*7  (Tex.Civ.App.)  A  dormant  judgment— one 
not  kept  alive  by  issuance  of  execution— win 
support  a  writ  'of  garnishment. — ^Tripplett  v. 
Hendricks,  212  S.  W.  754. 

n.  PERSONS  AND  PROPERTY  SUB- 
JECT TO  GARNISHMENT. 

®=>62  (Tex.Civ.App.)  Community  funds  in 
name  of  wife  may  be  impounded  by  garnishment 
in  aid  of  judgment  against  husband. — Szanto  v. 
First  State  Bank  of  Mt  Calm,  212  S.  W.  971. 

m.  PROCEEDINGS    TO    PROCURE. 

€=>87  (Tex.Clv.App.)  Where  all  the  statutory 
requirements  of  an  affidavit  for  garnishment 
have  been  met,  that  affidavit  contains  other 
allegations  is  immaterial. — Szanto  v.  First  State 
Bank  of  Mt.  Calm,  212  S.  W.  971. 
®=»S8  (Tex.Civ.App.)  A  special  exception  to 
part  of  an  application  for  a  writ  of  garnish- 
ment, alleging  that  "said  judgment  is  still  in 
force  and  satisfied,"  should  have  been  sustained 
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upoo  the  groand  that  the  alleeations  were  con- 
tradictory.—Tripplett  V.  Hendricks,  212  S.  W. 
754. 

€=>89  (Tei.CJv.App.)  Garnishment  proceedings 
may  be  maintained  after  judgment  obtained, 
ti'itnout  giving:  bond.— Szanto  v.  First  State 
Bank  of  Mt.  Calm,  212  S.  W.  9T1. 

V.  IiXEM   OF   GARNISHBCENT  AND 
,    .      XIAQII.ITT  OF  GARNISHEE. 

®=3l08  (Tex.Com.App.)  The  assignee  of  a  judg- 
ment occupies  no  better  position  than  the  judg- 
ment creditor,  and,  if  be  took  the  assignment 
after  service  of  piarnishment  on  the  judgment 
debtor,  be  took  it  subject  thereto,  and,  if  he 
has  failed  to  require  his  assignor  to  file  the 
replevy  bond  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  279,  or  to  take  other  steps  to 

Srotect  himself,  he  cannot  complain  of  delay 
I  coflection  of  his  judgment  by  reason  of  the 
garnishment  proceeding. — O'Brien  v.  Barcus, 
212  S.  W.  941. 

VI.  PBOOEEDIKGS  TO  SUPPOBT  OR 
ENFORCE. 

€=»I62  (Tex.Civ.App.)  Where  application  for 
garnishment  is  filed  at  the  same  time  as  the 
main  suit,  or  prior  to  final  judgment,  it  is  an- 
cillary to  and  part  of  the  main  suit;  but 
where  the  original  suit  is  terminated  at  the 
time  of  the  institution  of  garnishment,  and  by 
the  petition  the  judgment  is  set  up  as  the  basis 
for  a  valid  writ,  and  defendant  joins  issue  by 
denying  the  existence  of  a  judgment,  the  court  is 
not  authorized  to  enter  Judgment  without  proof 
of  a  valid,  subsisting,  and  nnsatisfied  judgment. 
—Tripplett  v.  Hendricks,  212  S.  W.  754. 

GAS. 

See  Evidence,  <S=>e5;  Injunction,  <S=9l37,  163; 
Mines  and  Minerals,  «=»6,  58,  78,  79;  Part- 
nership, ^=>64. 

GIFTS. 

See  Husband  and  Wife,  ^9»49%;    Witnesses, 

GRAND  JURY. 

See  Indictment  and  Information,  4s>4. 

GUARANTY. 

See  Sales,.  <£=»89. 

GUARDIAN  AND  WARD. 

See  Executors  and  Administrators,  4=>14,  138; 
Infants,  <8=929"  Insane  Persons,  ^=>62; 
Mortgages,  4fs>8». 

a.  APPOINTMENT,    QVAIJFXOATION, 

AND  TENURE  OF  G1TARBIAN. 

€=>I0  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  4078,  subd.  6,  disqualifying  as 
guardians  parties  to  lawsuits  affecting  the  mi- 
nor, does  not  disqualify  administrator  of  mi- 
nor's deceased  parents.— Sparkman  v.  Stout, 
212  S.  W.  526. 

A  minor's  grandfather  has  preference  right 
to  appointment  as  guardian,  although  court  may 
think  some  other  person  better  qualified. — Id. 
<g==>l3(7)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4083,  subd.  4, 
providing  that  orders  appointing  guardian  shall 
specify  amount  of  bond  and  direct  clerk  to  is- 
sue letters  of  guardianship,  order  omitting  these 
requirements  is  defective. — Sparkman  v.  Stout, 
212  S.  W.  526. 

®=>I3(8)  (Tei.Civ.App.)  Upon  appeal  from  a 
probate  court  order  appointing  guardian  of  a 
minor's  person  and  estate,  a  mstrict  court  or- 
der appointing  guardian  for  minor's  person  only 
is  erroneous,  since  it  did  not  dispose  of  entire  i 
case.— Sparkman  T.  Stout,  212  S.  W.  526.  ' 


m.  CUSTODY  AMD  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

€=»29  (Tei.Civ_App.)  Possession  of  a  minor 
cannot  properly  be  awarded  in  proceedings  to 
appoint  a  guardian  for  ■  him. — Sparkman  v. 
Stout,  212  S.  W.  526. 

In  proceeding  to  appoint  a  guardian  for  mi- 
nor's personal  property,  appealed  to  district 
court  from  county  court,  a  district  court  order 
awarding  custody  of  child  is  void. — ^Id. 

HABEAS  CORPUS. 

See  Trial,  <S=»255. 

I.  NATURE  AND   GROUNDS   OF 
REMEDT. 

ts»3  (Tex.Gr.App.)  Where  relator,  after  being 
acquitted  of  one  charge  of  murder,  was  indicted 
on  anotiier,  ^e  cannot  by  habeas  corpus  raise 
the  issue  of  autrefois  acquit;  the  appropriate 
remedy  being  by  special  plea  entered  in  the 
court  in  which  the  second  indictment  was  pend- 
ing.—Ex  parte  SpaneU,  212  S.  W.  172. 
4s»3  (Tex.Cr.App.)  Original  writ  of  habeas  cor- 
pus cannot  be  granted  to  secure  release  of  wo- 
man committed  to  city  farm  because  afflicted 
with  syphilis  on  showing  that  both  positive  and 
negative  results  have  come  from  various  tests, 
since  application  for  writ  of  habeas  corpus  to 
local  courts  wonld  furnish  the  remedy. — Ex 
parte  Brooks,  212  S.  W.  956. 
4=»30(2)  (Tex.Cr.App.)  In  habeas  corpus  pro- 
ceedings for  discharge  of  prisoner  charged  with 
violation  of  Disloyalty  Act  35th  Leg.  (4th  Call- 
ed SesB.)  c.  8,  S  1,  court  will  not  discharge  pris- 
oner, though  complaint  does  not  set  out  the 
language  nsed,  or  show  wherein  it  was  calcu- 
lated to  provoke  a  breach  of  the  peace,  and 
does  not  allege  that  it  was  used  in  the  pres- 
ence and  hearing  of  a  United  States  dozen, 
since  under  Code  Cr.  Proc.  1911,  art.  206,  the 
prisoner  will  not  be  discharged  where  there  is 
probable  cause  to  believe  an  offense  has  been 
committed.— Ex  parte  Acker,  212  S.  W.  500. 

n.  JURISDICTION,    PROCEEDINGS, 
AND   REI.IEF. 

4=>85(1)  (Tex.Civ.App.)  In  father's  habeas  cor- 
pus proceedings  to  secure  custody  of  children, 
whom  he  has  never  supported,  and  to  whom 
he  has  been  cruel,  it  will  not  be  presumed  that 
the  best  interests  of  the  children  will  be  sub- 
served by  placing  them  in  father's  custody. — 
State  y,  Jackson,  212  8.  W.  718. 

In  father's  habeas  corpus  proceeding  to  pro- 
cure custody  of  children  from  maternal  grand- 
parents, in  whose  care  children  had  been  placed 
upon  mother's  death,  following  her  divorce  from 
father,  evidence  of  the  adoption  of  the  children 
by  the  srandparents  was  admissible. — Id. 
®=>85(2)  (Tex.Cr.App.)  Where  warrant  recited 
that  Governor  of  demanding  state  had  made 
known  to  Governor  of  this  state  that  relator 
is  charged  "with  the  crime  of  false  pretenses 
committed  in  said  state,"  the  production  of  the 
warrant  made  a  prima  facie  case  for  respond- 
ent in  habeas  corpus  proceeding,  in  view  of 
rule  that  offense  may  be  designated  by  name  in 
general  terms,  and  the  trial  court  did  not  err 
m  holding  that  warrant  was  not  fatally  defec- 
tive in  that  it  charged  relator  with  "false  pre- 
tenses," not  denominated  an  offense  in  demand- 
ing state.- Ex  parte  Nix,  212  S.  W.  507. 

The  certificate  of  the  Governor  of  this  state, 
to  the  fact  that  the  Governor  of  the  demand- 
ing state  had  made  it  known  to  him  that  re- 
lator was  charged  by  complaint,  and  that  the 
demand  for  his  surrender  was  "accompanied  by 
a  copy  of  the  complaint  duly  certified  as  au- 
thentic by  the  Governor"  of  the  demanding 
state,  was  sufficient  to  put  upon  relator  the 
burden  of  proving  that  demand  was  not  ac- 
companied by  a  copy  of  complaint  duly  certified 
by  Governor  of  demanding  state,  and  it  was 
not  necessary  that  Governor's  warrant  b«  ac- 
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companied  by  complaint  charging  the  offense. 
— Id. 

Where  the  Oovemor  did  not  attach  to  the 
warrant  issued  by  him  in  extradition  proceed- 
ing the  various  papers  which  he  recites  therein 
as  furnished  to  him  as  the  basis  for  the  issu- 
ance of  the  warrant,  it  devolved  upon  relator 
in  habeas  corpus  proceeding  to  show  that  the 
papers  before  the  Governor  were  insufficient  to 
authorize  the  issuance  of  the  warrant. — Id. 
<S=>99(1)  (Tex.Civ.App.)  The  fact  that  defend- 
ant had  cared  for  plaintiff's  infant  daughter  for 
1-1  years,  was  much  attached  to  her,  and  is  of 
good  moral  character,  and  that  such  child  for 
some  unknown  reason  is  estranged  from  her 
father,  stepmother,  and  half-sisters,  does  not 
justify  givmg  defendant  custody  of  such  child 
when  her  father  is  a  suitable  person  and  able 
to  care  for  her. — ^Dunn  v.  Jarkson,  212  S.  W. 
959  ' 

<E=99(3)  (Tex.Civ.App.)  The  welfare  and  hap- 
piness of  infant  children  is  the  controlling  fac- 
tor in  determining  their  custody. — State  v.  Jack- 
son, 212  S.  W.  718. 

Law  and  best  interests  of  society  demand  that 
natural  rights  of  father  to  custody  of  his  chil- 
dren be  made  subservient  to  interest  and  wel- 
fare of  children.— Id. 

«=!»99(4)  (Tex.Civ.App.)  Father,  who  had  no 
home,  was  thriftless  and  improvident,  whose 
income  was  small  and  uncertain,  who  had  been 
ernel  to  infant  daughters  and  mother,  and  who 
had  no  one  to  care  for  daughters,  was  not  en- 
titled to  their  custody  following  death  of  moth- 
er, to  whom  the  daughters  had  been  awarded  by 
divorce  decree,  as  against  maternal  grandpar- 
ents, who  had  supported  them  practically  all 
their  lives,  had  adopted  them,  had  a  good  home, 
and  were  well  able  to  support  them.— State  v. 
Jackson.  212  S.  W.  718. 

«=s»99(6)  (Tex.Civ.App.)  The  fact  that  defend- 
°ant  had  cared  for  plaintiff's  infant  daughter  for 
14  years,  was  much  attached  to  her,  and  is  of 
good  moral  character,  and  that  such  child  for 
some  unknown  reason  is  estranged  from  her 
father,  stepmother,  and  half-sisters,  does  n»t 
justify  giving  defendant  custody  of  such  child 
when  her.  father  is  a  suitable  person  and  able 
to  care  for  her.— Dunn  v.  Jackson,  212  S.  W. 
959. 


HARMLESS  ERROR. 

See  Appeal  and  Error,  «=»1032-1068 ;  Crimi- 
.  nal  Law,  «=»1170%-1171. 

HEALTH. 

See  Habeas  Corpus,  $s>3. 

H.   REOUUI.TIONS  AND  OFFENSKS. 

$=>2I  (Tex.Cr.App.)  Legislature  has  power  to 
declare  that  prostitution  is  a  source  of  com- 
municable diseases,  and  that  its  suppression  is 
a  public  health  measure,  and  to  direct,  as  is 
done  by  Acts  .35th  Leg.  (Fourth  Called  Sess.) 
C  85,  that  health  officers  hold  such  persons  in 
Quarantine,  and  such  act  is  not  violative  of 
provisions  of  Constitution,  or  discriminatory, 
arbitrary,  or  unreasonable. — Ex  parte  Brooks, 

212  s.  w.  sm. 

1^=324  (Tex.Cr.App.)  Order  of  city  health  offi- 
cer for  commitment  of  woman  to  city  farm  be- 
cause atllicted  with  disease  is  not  void  because 
authorizing  delivery  to  quarantine  officer  wJjq 
has,  since   remand   to  him.   ceased   to  hold  of 
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HIGHWAYS. 


See-  Constitutional  Law,  ®=3S0;  Dedication, 
<S=>14;  Eminent  Domain,  «=3l45,  205,  23«; 
Telegraphs  and  Telephones,  <S=9lO. 

I.   ESTABUSHMENT,  ALTERATIOH, 

AND  DISCONTINUANCE. 
(C)   Alteration,   Vacation,   or  Abandon- 


Vacation, 
nient. 


«^77(5)  (Kv.)  In  proceeding  to  close  public 
road,  where  closing  of  the  road  is  excepted  to 
by  owners,  claiming  the  need  thereof  for  ingress 
and  egress  to  their  premises,  the  burden  of  proof, 
under  Civ.  Code  Prac.  §  52(3,  was  on  the  owners. 
—Wolfe  v.  BaUey,  212  S.  W.  579. 
«=s>77(7)  (Ky.)  The  failure  of  owners,  excepting 
to  closing  of  public  road,  to  allege  a  prescrip- 
tive right  to  use  of  the  road  as  a  private  pass- 
way  will  not  preclude  court,  in  dosing  of  road, 
from  giving  owners  the  right  to  use  as  much  of 
the  road  as  a  private  passway  as  is  necessary  to 
ingress  and  egress  to  their  premises.- Wolfe  v. 
Bailey,  212  S.  W.  579. 

iE=77(9)  (Ky.)  Under  Ky.  St.  1909,  §  4303,  an 
appeal  from  county  to  circuit  court  may  be 
taken  from  order  closing  public  road,  notwith- 
standing that  no  such  right  of  appeal  is  given 
by  Laws  1914,  c.  80.— Wolfe  v.  Bailey,  212  S. 
W.  579. 

An  appeal  from  order  of  county  court  closing 
public  road  may  be  taken  to  the  circuit  court 
within  60  days,  under  Ky,  St.  18109,  {  4303; 
the  requirement  that  appeal  be  taken  within 
30  days  having  reference  to  private  passways. 
— Id. 

HOMESTEAD. 

See  Cancellation  of  Instruments,  «=»59;  Ex- 
ecutors and  Administrators,  ®=»430 ;  Mort- 
gages, ®=407  ;  Specific  Performance.  <g=»65  ; 
Subrogation,  «=923;  Trespass  to  Try  Title, 
<S=>32. 


I.   NATXraE,   ACQUISITION,   AND 

EXTENT. 
(O)  Aeanlsltlon   and  Batabllahment. 

€=>3I  (Tex.Civ.App.)  Where  owners  of  rural 
homostead  purchased  adjoining  land  with  in- 
tention of  making  it  part  of  homestead,  and 
where  the  two  tracts  comprised  less  than  200 
acres,  the  land  so  purchased  became  a  part  of 
the  homestead  at  time  of  purchase,  though  own- 
ers at  such  time  were  not  living  upon  home- 
stead.—Barbee  V.  Lundy,  212  S.  W.  257. 
«=357(3)  (Tei.Civ.App.)  Evidence  held  not  to 
support  finding  that  owners  of  rural  homestead 
who  purchased  adjoining  land  did  not  intend 
to  make  purchased  land  a  part  of  the  home- 
stead.—Barbee  V.  Lundy,  212  S.  W.  257. 


(K)  Uabllltiea    Blntoreeable 
Bomeatead. 


Avalaat 


as  any  officer  having  charge  of  farm 
have  legal  custody  of  her.— Ex  parte  Bronu*' 
212  S.  W.  956.  °Hs 


OM 


There  is  nothing  in  Acts  35th  Leg.  (Foii 
Called   Sess.)   c.  85.  authorizing  health  ofC*' 
to   quarantine   prostitutes   afflicted 
municable   disease,  which   prohibits 


€=>96  (Tex.Com.App.)  Where  time  of  payment 
of  purchase  money  for  homestead  was  extended 
by  execution  of  deed  in  trust  of  homestead  to 
secure  note  to  tliird  party  who  took  over  pur- 
chase-money notes  from  vendor,  a  sale  under  the 
deed  in  trust  was  validj  notwithstanding  that 
note  to  third  party  was  in  excess  of  the  amount 
„f  indebtedness  secured  by  vendor's  lien.— W.  C. 
^glqher  Land  Mortgage  Co.  v.  Taylor,  212  S. 

•lKA.1(HtBB.  OK  tSCUMBKANCE. 

jH'iVAA^V^jV    a   cwAtitt  to  execute  an  o\\ 
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m.   RIGHTS    or    SUBVIVUIO   HUS- 
BAND, WIFE,  OHIU>BEir, 
OHHEUtS. 

4=s>l46  (Tex.Com.App.)  Sarriving  wife,  tenant 
in  common  of  homestead  with  her  children  to 
save  it  from  threatened  foreclosure  of  vendor's 
lien,  had  the  right  to  extend  time  of  payment 
of  purchase-money  note  by  making  new  note  to 
third  party  who  took  over  purchase-money  notes 
from  vendor,  and  to  execute  deed  in  trust  bind- 
ing her  interest  and  that  of  the  children  iu  the 
homestead  to  secure  such  note. — W.  C.  Belcher 
Land  Mortgage  Co.  v.  Taylor,  212  S.  W.  647. 
Surviving  wife  had  the  right  to  bind  her  in- 
terest in  homestead  by  deed  of  trust  for  pur- 
pose of  extending  time  for  payment  of  jiurcnase 
price,  under  Kev.  St.  1879,  art.  2854,  in  force 
at  such  time,  though  she  had  remarried  at  time 
of  execution  of  deed  in  trust;  the  transaction 
being  to  preserve  her  separate  estate  and  being 
merely  a  change  in  the  form  of  the  indebtedness, 
and  not  the  creation  of  a  debt.— >Id. 

HOMICIDE. 

See  Carriers,  «=3l80;  Criminal  Law,  «s>338, 
364,  396,  419,  420,  448,  449,  451.  696,  703, 
706,  721,  721%,  811.  829, 1037,  1171 ;  Habeas 
Corpus,  $=333;  Indictment  and  Information, 
<8s>110,  112;  Witnesses,  «s»240,  266. 

X.  THE  HOMIOISE. 

^=>2  (Tenn.)  If  one  owes  to  another  a  plain 
particular  and  personal  duty  imposed  by  law 
or  contract,  an  omission  resulting  in  the  death 
of  the  party  to  whom  such  duty  was  owing 
usually  renders  the  delinquent  party  guilty  of 
homicide:  so,  where  an  infant  child  died  by 
reason  of  her  father's  failure  to  provide  prop- 
er medical  attention,  the  father  is  guilty  of 
homicide.— Sute  v.  Barnes,  212  S.  W.  100. 

m.  HANSLAUOHTER. 

iS=»42  (Mo.)  The  reasonable  provocation  ade- 
quate to  reduce  the  offense  from  murder  to 
manslaughter  does  not  exclude  malice,  but  only 
removes  the  presumption  thereof  which  the  law 
raises  without  proof,  so  that,  if  a  defendant 
deliberately  intended  to  kill  deceased,  the  prov- 
ocation must  be  disregarded,  nnless  it  has 
been  shown  that  such  purpose  was  abandoned 
before  the  killing.— State  v.  Stewart,  212  S.  W. 
8C3. 

«=>43  (Mo.)  A  state  of  facts  which  is  calculat- 
ed to  excite  the  passions  beyond  control,  and, 
in  the  mind  of  the  average  just  and  reasonable 
man,  stir  up  resentment  likely  to  cause  vio- 
lence and  danger  to  life,  which  would  natural- 
ly tend  to  disturb  and  obscure  the  reason  and 
lead  to  action  from  passion  rather  than  judg- 
ment, is  a  reasonable  provocation  adequate  to 
reduce  the  offense  from  murder  to  manalaugh- 
ter.— State  v.  Stewart,  212  S.  W.  853. 
®=>75  (Tenn.)  A«  to  whether  a  father,  who  suf- 
fered his  child  to  die  for  want  of  proper  medi- 
cal attention,  is  guilty  of  murder  or  manslaugh- 
ter, dopcnds  upon  the  circumstances;  it  being 
probable  that,  if  the  neglect  was  not  malicioua 
or  willful,  he  would  be  guilty  only  of  man- 
slaughter.—State  V.  Barnes,  212  S.  W.  100. 

V.  EXOUSABi:.E    OR   XUSTIFIABI.B 
■    HOMIOIDE. 

<E=»1 16(2)  (Tex.Cr.App.)  The  law  of  self-defense 
requires  that  the  jury  should  view  the  matter 
of  apparent  danger  from  the  standpoint  of  the 
accused.— Standifer  v.  State,  212  S.  W.  954. 
$=9 122  (ilo.)  An  instruction  in  a  homicide 
case  that,  even  if  deceased  has  been  paying 
improper  attentions  to  defendant's  wife,  that 
fact  would  afford  no  excuse  or  justification  for 
the  killing  of  the  deceased,  was  correct. — State 
V.  Stewart,  212  S.  W.  853. 


Vn.  EVIDENCE. 

(A)  Preaajnptlona    anA    Barren    of    Proof. 

«=3l46  (Mo.)  That  a  weapon  is  deadly  may  be 
inferred  from  the  fact  that  it  produces  death, 
although  there  is  no  evidence  of  its  quality  or 
dimensions.— State  v.  Stewart,  212  S.   W.  853. 

The  ordinary  result  of  the  use  of  a  deadly 
weapon  raises  a  presumption  of  malice  and 
shifts  the  burden  of  proof  to  repel  the  pre- 
sumption to  the  accused,  unless  the  evidence 
proving  the  killing  shows  its  absence.— Id. 

The  reasonable  provocation  adequate  to  re- 
duce the  offense  from  murder  to  manslaughter 
does  not  exclude  malice,  but  only  removes  the 
presumption  thereof  which  the  law  raises  with- 
out proof. — Id. 

Where  a  reasonable  provocation  adequate  to 
reduce  the  offense  from  murder  to  manslaugh- 
ter intervenes  between  the  manifestation  of 
malice  and  the  killing,  the  presumption  is  that 
the  crime  found  its  moving  impulse  in  malice, 
and  not  in  the  passion  produced  by  the  provoca- 
tion.—Id. 

(B)  AdmtoalbUity   ia   Geaeral. 

<e=»  163(1)  (Tex.Cr.App.)  Though  defendant  had 
put  his  reputation  in  evidence  as  a  law-abiding 
citizen,  objection  to  evidence  of  the  state  that 
15  or  20  years  before  the  homicide  defendant 
was  given  to  fighting  and  was  regarded  "as  a 
holy  terror"  should  have  been  sustained ;  the 
interregnum  between  defendant's  fighting  ca- 
pacity as  a  youngster  and  the  time  of  the  kill- 
ing being  too  remote.— Burkbalter  v.  State,  212 
S.  W.  163. 

«=9l63(2)  (Ky.)  While  It  would  have  been  prop- 
er to  have  permitted  proof  that  deceased  was 
by  reputation  or  even  by  habit  a  person  of 
violent  temper  and  quarrelsome  disposition, 
evidence  that  on  one  occasion  prior  to  the  hom- 
icide deceased  drew  a  pistol  on  the  witness 
was  incompetent.— Bay  v.  Commonwealth,  212 
S.  W.  908. 

4=9166(2)  (Ark.)  In  homicide  prosecntioo,  a 
letter,  reflecting  upon  character  of  defendant's 
daughter,  was  inadmissible,  where  no  effort  was 
made  to  prove  that  deceased  had  written  letter, 
or  that  defendant  suspected  him,  prior  to  the 
time  of  the  killing,  of  having  any  connection 
with  it;  the  letter  therefore  throwing  no  light 
upon  the  question  of  motive. — Walker  v.  State, 
212  S.  W.  319. 

In  homicide  prosecution,  evidence  that  de- 
fendant had  suspected  others  than  deceased  of 
having  written  letter  reflecting  ui>on  virtue  of 
defendant's  daughter  was  inadmissible  to  prove 
that  defendant  harbored  no  ill  will  toward  de- 
ceased, being  evidence  as  to  collateral  matters. 
-Id. 

®=>I66(8)  (Mo.)  In  proseention  for  homidde 
committed  after  defendant  had  obtained  deceas- 
ed's promise  to  stop  improper  attentions  to 
defendant's  wife  and  when  he  had  again  found 
deceased  speaking  to  her,  testimony  that  de- 
ceased had  visited  defendant's  wife  in  defend- 
ant's absence  from  home  to  show  motive,  rea- 
son, and  animus  as  affording  a  mitigating  cir- 
cumstance was  properly  excluded,  where  the 
criminal  relation,  if  any,  was  past,  and  was 
known  to  defendant  several  days  before  hom- 
icide.—State  V.  Stewart,  212  S.  W.  853. 
<&=»I70  (Tex.Or..\.pp.)  Testimony  of  county  at- 
torney that  tracks  near  the  scene  of  the  kill- 
ing had  been  made  by  a  shoe  about  No.  8  or  9 
in  size,  and  that  in  his  judgment  defendant's 
boots  made  the  tracks  on  tlie  ground,  held  in- 
admissible in  absence  of  something  more  defi- 
nite in  the  witness'  testimony  showing  proximi- 
ty of  tracks  to  body  of  victim.— Burkhalter  v. 
.State.  21 '2  S.  W.  1G3. 

C=»I8I  (Mo.)  Evidence  of  an  adulterous  re- 
latiou  of  deceased  with  defendant's  wife  is  only 
admissible  when  the  discovery  th.^reof  by  de- 
fendant is  so  ucar  the  homicide  as  to  afford 
no  time  for  the  passion  thus  inflamed  to  cool. 
-State  V.  Stewart,  212  S.  W.  853. 


Digitized  by 


Google 


XU40>  xj.-^MJsuA.—iyi.Kxat3j,  x&nBDHma  ana  wrixe 

For  eoM*  in  DacDIc  A  AmMg.  Ker-No.Serie*  *  IndrsM  Me  nunc  tople  and  KBT-NVMBBB 


$=>I94  (Tex.Cr.App.)  Where  defendant  pros- 
ecuted for  murder  pleaded  self-defense  and 
claimed  that  deceased  had  come  to  the  place 
in  question  to  carry  out  a  threat  to  kill  de- 
fendant before  sundown,  testimony  of  the  wife 
of  deceased,  explaining  her  husband's  presence 
by  detailmg  his  intention,  undisclosed  to  de- 
fendant, to  meet  witness  at  that  place  for  the 
purpose  of  accompanying  her  home,  was  inad- 
missible.—StandUer  T.  State,  212  S.  W.  mi. 

(C)  Dylnv  Deelaratlona, 

^=»204  (Mo.)  Where  deceased  on  December 
27th,  in  response  to  his  brother's  question  as 
to  whether  he  would  have  a  dying  statement 
taken,  said  that  he  bad  to  die,  and  died  on 
December  29tb,  it  was  admissible  as  a  dying 
declaration.  (Per  Williams  and  Faria,  Jj.) — 
State  T.  Stewart,  212  S.  W.  853. 

(B)   Welarht  and  8iilllclener> 

®s>233  (Ark.)  Proof  of  motive  is  not  essential 
to  a  conviction,  but  where  established  tends  to 
strengthen  the  case  for  the  prosecution,  while 
absence  thereof  is  a  circumstance  favorable  to 
accused.— Walker  v.  State,  212  S.  W.  319. 

Vm.  TRIAI- 
(B)   Qn  cations   tor  4ary. 

$=>268  (Tex.Cr.App.)  A  stick,  described  as  a 
black  jack  limb  about  two  or  three  feet  long  and 
about  as  big  as  witness'  wrist,  with  which  de- 
fendant struck  and  killed  deceased,  was  not  per 
se  a  deadly  weapon,  and  its  character  as  such 
was  a  question  of  fact,  notwithstanding  death 
resulted  from  the  blow  struck  with  it;  and  it 
was  error  for  the  court,  after  having  its  atten- 
tion called  thereto,  not  to  charge  the  substance 
of  Pen.  Code  1911,  art.  1147,  providing  that 
"if  the  instrument 'be 'one  not  likely  to  produce 
death  it  is  not  to  be  presumed  that  death  was 
designed,  unless  from  the  manner  in  which  it 
was  used  such  intention  evidently  appears." — 
HoUman  v.  State,  212  S.  W.  663. 

(C)  Inatrnctlona. 

<S=»286(1)  (Tex.Cr.App.)  A  stick,  described  as 
a  black  jack  limb  about  two  or  three  feet  long 
and  about  as  big  as  witness'  wrist,  with  which 
defendant  struck  and  killed  deceased,  was  not 
per  sc  a  deadly  weapon,  and  its  character  as 
such  was  a  question  of  fact.— Hollman  v.  State, 
212  S.  W.  663. 

<8=s>30(K.8)  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  where  there  was  evidence  that  deceased 
had  his  knife  in  his  hand,  but  no  evidence  de- 
scribing the  knife  upon  which  the  jury  could 
predicate  a  finding  that  it  was  a  deadly  weapon, 
the  failure  of  the  court  to  instruct  the  jury  on 
the  presumption  of  iutent  to  kill  by  the  deceased, 
arising  from  his  use  of  deadly  weapon,  was  not 
error.— Hollman  v.  State,  212  S.  W.  66.'?. 
<S=>309(3)  (Mo.)  Where  defendant  obtained  de- 
ceased's promise  to  desist  from  clandestine  at- 
tentions to  defendant's  wife,  and  on  the  fol- 
lowing day  observed  his  wife  speaking  to  de- 
ceased and  went  deliberately  toward  them  and 
began  to  upbraid  deceased,  who  attempted  to 
assault  him,  and  then  immediately  shot  de- 
ceased and  walked  away,  the  failure  to  instruct 
for  manslaughter  in  the  fourth  degree  was 
not  error,  in  view  of  Bev.  St.  1909,  §  44C8, 
defining  that  degree.— State  v.  Stewart,  212  S 
W.  853. 

Where  all  the  attendant  facts  show  a  highg, 
grade  of  homicide  or  unqualified  self-defenu  ' 
an  instruction  on  manslaughter  in  the  foui-M.'' 
degree  need  not  be  given. — Id.  ^l^ 

<©=309(0)  (Tex.Cr.App.)  In   a   homicide  pp 
cution,    where    defendant,    after)   having    i^*!, 
severely  beaten  in  a  general  fight,  fled  frotw^^ 
house,  and  in  the  faco  of  a  threat  to  slioo^    vc^ 
fired  a  shot  which  killed  a  child  in  the  K    ^ 
it  was  error  in  an  instruction  on  maoslaii  ' 
to  limit  the  provocation  to  the  acts  of  fi,|?<, 


to    kill. — Rodgers    v. 


son    defendant    intended 
State,  212  S.  W.  168. 

X.  AFFEAX.  ANS  EKROK. 

€=s>325  (Mo.)  Alleged  error  in  an  instruction 
as  to  one  inviting  a  combat  and  as  to  what 
would  constitute  a  right  of  self-defense,  at- 
tempted to  be  reserved  by  a  general  allegation 
in  the  motion  for  a  new  trial  "that  the  court 
gave  illegal  and  improper  instructions,"  is  not 
such  a  preservation  of  the  error  as  to  entitle 
it  to  a  consideration  on  appeal.  (Per  Williams 
and  Faris,  JJ.)— State  v.  Stewart,  212  S.  W. 
853. 

Admission  of  dying  declarations  are  subject 
to  the  same  regulations  applicable  to  other 
testimony,  and  if  the  appellate  court  finds  that 
objections  thereto  have  not  been  properly  made 
or  preserved  so  as. to  present  a  proper  record 
thereof,  thev  will  not  be  entitled  to  considera- 
tion.   (Per  Williams  and  Faris,  JJ.)— Id. 

A  motion  for  a  new  trial  alleging  error  in 
admitting  a  dying  declaration  of  the  deceased 
and  in  liereby  permitting  improper  and  illegal 
evidence  to  go  to  jury,  although  general  in  its 
terms,  must  be  limited  to  the  specific  objections 
made  in  the  record  itself.  (Per  Williams  and 
Faris,  JJ.)— Id. 

<S==>339  (Ark.)  In  homicide  prosecution,  exclu- 
sion of  testimony  as  to  whether  witness  had 
heard  deceased  make  statements  indicating  ha- 
tred toward  defendant  was  harmless,  where  wit- 
ness had  prior  thereto  testified  that  he  had 
never  heard  deceased  make  any  threats  that 
he  was  going  to  fight  or  injure  defendant. — 
Walker  v.  State,  212  S.  W.  319. 

In  homicide  prosecution,  exclusion  of  testi- 
mony that  prior  to  time  of  killing  defendant  had 
not  suspected  deceased  of  having  written  let- 
ter reflecting  upon  daughter's  character,  but 
had  suspected  others  of  being  the  authors 
thereof,  if  error,  was  harmless,  being  favorable 
to  defendant. — Id. 

HUSBAND  AND  WIFE. 

See  Appeal  and  Error,  ®=3l060 ;  Criminal 
Law,  i©=719;  Curtesy;  Damages,  ®=>99, 
186,  20S;  Deeds.  <S=>124,  179;  Divorce;  Evi- 
dence, <&=»471,  477,  553 ;  Executors  and  Ad- 
ministrators, ®=>221:  Garnishment,  <3=>62; 
Homestead,  <S=»118,  146;  Homicide,  ©=>122, 
166,  194,  300;  Judgment,  <e=»255;  Mines 
and  Minerals,  «=79;  Mortgages,  <8=3497; 
Municipal  Corporations,  <8=S19.  822;  Re- 
mainders, iS=>14;  Wills,  <S=»163,  164,  165, 
166;   Witnesses,  «=>55,  76,  158. 

a.  MAKRIAGE  SETTI.EBIENTS. 

ig=329(6)  (Ky.)  Antenuptial  agreement  be- 
tween 64  year  old  husband,  who  owed  certain 
obligations  to  his  children  by  his  first  wife,  with 
22  year  old  wife,  giving  wife  upon  husband's 
death  dower  upon  one-third  of  the  home  place, 
and  a  child's  share  in  the  rest  of  the  property, 
in  the  event  that  a  child  should  be  born  to 
them,  but  in  case  no  child  shall  be  born  merely 
a  child's  share  in  the  property  instead  of  dower 
therein,  was  not  inequitable  or  unjust. — Fish  v. 
Fish,  212  S.  W.  ."iWi. 

$=>29(9)  (Ky.)  In  action  involving  question 
of  whether  antenuptial  agreement  was  invalid 
because  of  husband's  misrepresentations  aa  to 
extent  of  his  property  as  claimed  by  wife,  evi- 
dence of  fraud  held  not  sufficient  to  authorize 
on  annulment  of  the  agreement.- Fish  v.  Fish, 

<i*^o»(4-)  CKvv  A.nteT\«vitial  agreement  of  64 
<E=^,  oW  toaWnd  w\tti  22  jeat  old  wVle,  provid- 
•rfe»*»v,-t  -wilp  «Vn\V  \>e  "mAoweA  -wrtli  one-third 

-    nVC^^^V         \\^*      V)4  %*  fe*^.  ^'<•«>^  S»^-^'  -N^*"-' 
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III.  CONVETANOES.  CONTRACTS.  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND  AND  WIFE. 

^=»49%(1)  (Ark.)  Deceaeed  wife's  heirs  can- 
not recover  from  snrviving  husband  money  giv- 
en husband  by  wife  during  her  lifetime,  not- 
withstanding Const,  art.  9,  S  7,  and  Kirby's 
Dig.  §S  5207,  5227.— Evans  v.  Wells,  212  S.  W. 
328. 

*=»49%(e)  (Ark.)  In  deceased  wife's  heirs'  ac- 
tion against  surviving  husband  to  recover  wife's 
money,  or  have  trust  declared  in  their  favor 
upon  land  purchased  therewith  by  husband, 
finding  that  wife  had  given  money  to  husband 
held  not  clearly  against  preponderance  of  the 
evidence.— Evans  v.  Wells,  212  S.  W.  328. 

TV.  DISABIUTIES  AND  PRIYILEOES 

OF  COVERTURE. 

(A)  In  General. 

^962  (Mo.)  A  married  woman  is  estopped  in 
equity  fr(Kn  interposing  coverture  as  a  de- 
fense in  cases  where  she  is  attempting  to  en- 
force a  right  inconsistent  with  her  previous 
conduct,  upon  which  the  other  party  has  re- 
lied. Per  Blair,  Woodaon,  and  Williams,  JJ.— 
Bauch  V.  Metz,  212  S.  W.  357. 

(B)   Property  and  Conveyanees. 

^s»69'/2  (Ky.)  Refusal  of  wife  to  pay  rent  or 
surrender  possession  on  demand  of  landlady's 
agent,  together  with  denial  of  right  of  landlady 
to  possession  and  assertion  of  ownership, 
amounted  to  a  disseisin  sufficient  to  start  the 
statute  of  limitation  running,  where,  before  re- 
fusal, the  tenant,  wife's  husband,  had  deserted 
her,  and  she  was  in  sole  possession. — Holton  t. 
Jackson,  212  a  W.  587. 

V.   \7IFE'S  SEPARATE  ESTATE. 
(C)  lilabllltles  and   Char^ea. 

<=»I7I  (1)  (Tex.Civ.App.)  A  married  woman 
may  mortgage  or  pledge  her  separate  property 
to  secure  a  debt  incurred  by  her  husband ;  her 
power  in  that  regard  not  being  impaired  by  the 
Married  Woman's  Act  of  1913  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  4621,  4622, 
4624).— Bird  v.  Bird,  212  S.  W.  253,  257. 

(D)   ConTcyaneea  and  Contraeto  to 
ConireT. 

^=>I98  (Ky.)  Where  husband  conveying  wife's 
property  forged  her  signature  to  deed,  wife's 
negligence  in  not  ascertaining  that  deed  was 
forged  and  in  not  promptly  asserting  a  claim 
to  uie  property,  notwithstanding  knowledge  that 
purchaser's  son  was  in  possession,  was  not  such 
fraud  as  to  estop  her  from  claiming  the  prop- 
erty.—Venters  V.  Potter,  212  S.  W.  117. 

VX  ACTIONS. 

«s>207  (Ark.)  Under  Laws  1915,  p.  684,  t  1, 
providing  that  a  married  woman  may  sue  and  be 
sued  as  a  feme  sole,  a  widow  may  sue  her 
deceased  husband's  estate  in  a  court  of  law. 
—Free  v.  Maxwell,  212  S.  W.  .S25. 
<&=»208  (Ark.)  Under  Acts  1915,  p.  684,  t  1, 
providing  that  a  married  woman  may  sue  and  be 
sued  88  a  feme  sole  a  widow  may  sue  her  hus- 
band's estate  for  money  advanced  by  her  be- 
fore the  passage  of  the  act,  such  statute  be- 
ing one  of  procedure  only. — Free  v.  Maxwell, 
212  S.  W.  325. 

<$s>230  (Iklo.)  The  disability  of  a  married  wo- 
man to  make  a  personal  contract,  such  as  a 
contract  of  adoption,  is  personal  to  herself, 
and  will  be  taken  as  waived,  unless  she  elects 
to  interpose  it  as  a  defense  in  some  proceed- 
ing against  herself  or  her  property,  and  no 
one  else  can  interpose  such  defense  for  her 
or  compel  her  to  interpose  it.  Per  Blair, 
Woodson,  and  Williams,  JJ. — Raucb  y,  Metz, 
212  ».  W.  357. 


Vn.  COMBCUNTTT  PROPERTY. 

<8s>276(6)  (Tex.Coin.App.)  Where  a  wife  d{ed 
prior  to  her  husband  and  their  estates  were 
combined,  persons  claiming  under  sale  by  the 
executor  or  administrator  of  the  husband's  es- 
tate, in  order  to  establish  title  to  the  interest 
of  the  heirs  of  wife,  must  prove  the  existence 
of  the  community  debts  at  date  of  the  sale- 
Heard  V.  Vineyard,  212  S.  W.  489. 

Where  plaintiffs  proved  the  existence  of  com- 
munity debts  established  by  suit,  classified  in 
the  estate  of  deceased  husband  and  one-half 
thereof  paid  out  of  the  consolidated  estates  of 
the  deceased  husband  and  deceased  wife,  the 
lands  being  sold  prior  to  the  opening  of  admin- 
istration on  the  wife's  estate  and  not  inven- 
toried as  a  part  thereof,  and  the  proceeds  of 
the  sale  formed  assets  of  the  consolidated  es- 
tates and  entered  into  the  amount  distributed 
to  the  heirs  of  both,  held,  in  view  of  the  record, 
that  the  sale  by  the  executor  of  the  estate  of 
deceased  husband  was  valid,  vesting  purchaser 
with  title  of  both  of  the  estates.--Id. 

IMPROVEMENTS. 

See  Cancellation  of  Instruments,  $=s>59; 
Frauds,  Statute  of,  ®=3l29;  Levees,  $=>25; 
Municipal  Corporations,  €=>294-S22;  Parti- 
tion, ®=>86;   Kailroads,  9=9272. 

INDEMNITY. 

See  Appeal  and  Error,  «=3l060:  Insurance. 
«S=»2.  514,  598,  602,  «2i,  665,  608,  675;  Trial, 
«=>1^,  199.  ,        .^^^        , 

INDIANS. 

<S=35  (MoJ  Under  Rev.  St.  U.  S.  |  2140  (C. 
S.  Comp.  St.  g  4141),  an  officer  of  the  United 
States  had  no  ri(;ht  to  destroy  at  a  point  in 
Kansas  intoxicating  liquors  which  had  been 
seized  from  custody  of  railroad,  on  ground  they 
were  to  be  shipped  into  adjacent  Indian  terri- 
tory, without  a  valid  order  of  court  authorizing 
him  so  to  do,  but  his  seizure,  if  he  bad  reiuson 
to  suspect  or  was  informed  the  liquor  was 
about  to  be  introduced  into  Indian  territory, 
may  have  been  valid,  despite  its  subsequent  il- 
legal destmction.— Dandger  v.  Atchison,  T.  & 
S.  F.  Ry.  Co.,  212  S.  W.  5. 

INDICTMENT    AND    INFORMATION. 

See  Animals,  9=94;  Criminal  Law,  9s>211. 
673,  678,  915,  1038,  1159,  1182;  Indictmeat 
and  Information,  «=>110;  Infants,  €s>68; 
IntoxioatinK  Liquors,  4E9223;  Larceny, 
<S=»32,  40. 

I.   NEOESSITT  OF  INDICTMENT  OR 
PRESENTMENT. 

«=>4  (Mo.)  Since  under  Const  art  2,  |  12, 
and  Rev.  St.  1909,  fti  5056.  5077,  the  remedies 
of  prosecution  by  indictment  and  information 
are  concurrent,  where  accused  had  been  held 
without  bail  after  preliminary  examination  be- 
fore a  justice  to  await  the  action  of  the  grand 
jury,  the  prosecuting  attorney  was  not  pre- 
cluded from  filing  an  information;  the  require- 
ment of  section  5055.  that  the  mode  of  pro- 
cedure, whether  indictment  or  information, 
which  is  first  instituted,  shall  be  pursued  to 
the  exclusion  of  the  other,  applying  only  to 
proceedings  instituted  in  courts  having  juris- 
diction to  hear  and  determine  the  guilt  or  in- 
nocence of  accused,  and  not  to  informations 
filed  before  a  justice  merely  to  commit  accus- 
ed to  jail  or  to  bind  him  over  to  await  the 
action  of  the  grand  jury. — State  v.  Ferguson, 
212  S.  W.  339. 

IV.  fujno  and  formai.  requi- 
sites OF  INFORMATION  OR 
-     COMPUIINT. 

'S=»4I(6)  (Mo.)  The  right  to  a  preliminary  ex- 
amination as  a  condition  precedent  to  the  filing 
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of  as  information  is  not  jurisdictional,  and  a  INFANTS 

failure  to  accord  this  right  can  only  b«  taken 
advantage  of  by  calling  the  trial  court's  atten- 
tion to  same  by  an  appropriate  motion  and  of- 
fering proof  to  establish  such  failure. — State 
V.  Ferguson,  212  S.  W.  339. 
4=947  (Mo.)  The  criminal  court  of  Greene 
county  having  exclusive  jurisdiction  of  all  crim- 
inal cases  in  that  county,  under  Rev.  St.  1909, 
{  4200,  its  consideration  of  an  information 
filed  by  the  prosecuting  attorney  is  within  its 
general  jurisdiction,  and  not  such  a  special  or 
°  exceptional  exercise  of  it  as  to  require  that 
there  be  shown  on  the  face  of  the  information 
all  preliminary  steiis  leading  up  to  such  filing, 
such  as  the  reduction  to  writing  of  testimony 
at  the  preliminary  examination,  signed  by  the 
witnesses,  certified  by  the  magistrate,  etfi., 
as  required  by  sections  5038,  5042.— State  T. 
Ferguson,  212  S.  W.  339. 
€=>5I(1)  (Mo.)  It  is  not  a  valid  objection  to 
an  information  that  there  is  not  appended  to 
the  signature  of  the  prosecuting  attorney  the 
name  of  the  county.— State  v.  Ferguson,  212 
S.  W.  339. 


Xajuaatlom 


V.  BEQiriSITES  AND  STTFnCIENOT 
OF  ACOtrSATIOir. 

«s>IIO(3)  (Ky.)  The  crime  denounced  by  Ky. 
St.  I  1158,  prohibiting  the  taking  or  detain- 
ing of  a  woman. against  her  will,  being  statu- 
tory, it  is  sufficient  if  the  indictment,  following 
the  language  of  the  statute,  charges  tliat  ac- 
cused unlawfully  committed  the  acts  consti- 
tuting the  crime,  and  word  "feloniously"  not 
being  required,  and,  if  such  word  be  includ- 
ed. It  is  mere  surplusage. — Qravitt  v.  Com- 
monwealth. 212  S.  W.  430. 
«=>!  10(17)  (Mo.)  The  requirement  of  Const 
art.  2,  §  22,  that  accused  shall  be  apprised  of 
the  nature  and  cause  of  the  accusation,  not 
infringed  by  omitting  the  word  "willfully"  from 
the  body  of  the  charge  in  information  for  mur- 
der, although  such  word  is  included  in  the  stat- 
utory definition  of  murder  in  the  first  and 
second  degrees  (Rev.  St.  1909,  |t  4448,  4450). 
—State  V.  Ferguson,  212  S.  W.  339. 
«=3ll2  (Mo.)  An  indictment  for  murder  under 
Missouri  statutes  means  just  what  it  did  at 
common  law.— State  T.  Fergnaon,  212  S.  W. 
339. 

«=9l  19  (Ky.)  The  crime  denounced  by  Ky.  St. 
i  1158,  prohibiting  the  taking  or  detaining  of 
a  woman  against  her  will,  being  statutory,  if 
tite  indictment,  following  the  language  of  the 
statute,  charges  that  accused  unlawfully  com- 
mitted the  acts  constituting  the  crime,  the 
word  "feloniously,"  if  included,  is  mere  sur- 
plusage.—Oravitt  V.  Commonwealth,  212  S.  W. 

ho. 

m.  JOIHDEB  OF  PARTIES.  OFFENSES, 

AND  COUNTS.  DUFUCITT. 

AND  EI.ECTION. 

«=»I25(20)  (Tex.Cr.App.)  The  word  "or"  in 
Disloyalty  Act,  §  1,  forbidding  the  use  of  lan- 
guage in  the  presence  and  hearing  of  another 
person  of  and  concerning  the  United  States  of 
America,  etc.,  which  language  is  disloyal  to  the 
t'nited  States  of  America,  etc.,  or  is  of  such 
nature  as  to  be  reasonably  calculated  to  pro- 
voke a  breach  of  the  peace,  etc.,  was  intended 
to  be  and  should  be  read  "and,"  and  each  ele- 
ment of  the  offense  must  be  charged  conjunc- 
tively.—Fromme  v.  State,  212  S.  W.  601. 
C=9l25(31)  (Trx.Cr.App.)  Allegation  that  de- 
fendant "did  then  and  there  unlawfully  and 
knowingly,  directly  and  indirectly,  purchase 
for  and  procure  fur,  and  did  then  and  there  give 
and  deliver  and  did  then  and  there  cause  to  be 
given  and  delivered,"  is  in  the  terms  of  Acts 
35th  Leg.  (4th  Called  Scss.)  c.  7,  as  to  pro- 
curing and  delivering  intoxicants  to  persons  en- 
listed in  militiiry  forces  of  the  United  States, 
and  contention  that  indictment  is  duplicituus 
because  of  such  allegation  cannot  be  sustained. 
—Crosby  v.  State,  212  S.  W.  168. 


See  Constitutional  Law^^  ®=>70:  Damages, 
«=»98;  Guardian  and  Ward:  Habeas  (Cor- 
pus, 4=>99;  Parent  and  Child;  Statutes, 
«=»225%. 

VI.   OBIBXES.  - 

®=368  (Tex.Cr.J(pp.)  Under  the  provisions  of 
Acts  35th  Leg.  (4th  Called  Sess.)  c.  26,  amend- 
ing Code  Cr.  Proc.  1911,  art.  1197,  a  female 
juvenile  under  18  years  of  age  charged  with 
felony  had  the  right  to  file  a  statement  in  court 
advisinc;  the  judge  of  her  claim  that  she  was 
a  juvenile,  or  to  exercise  her  option  to  be  tried 
under  the  indictment. — Slade  v.  State,  212  S. 
W.  661. 

4=369  (Tex.Cr.App.)  The  contention  that  the 
Juvenile  Acts  disclose  the  legislative  policy  to 
exempt  delinquent  children  from  confinement 
in  the  state  penitentiary,  and  even  though  there 
is  a  failure  to  follow  the  iirocedure  named  and 
bring  to  the  court's  attention  the  claim  of  one 
accused  of  a  felony  to  be  tried  as  a  juvenile, 
that  the  legislative  policy  should  nevertheless 
be  given  effect  by  refusmg  to  send  such  ac- 
cused person  to  the  penitentiary  ia  untenable. 
—Slade  V.  State.  212  S..W.  661. 

INJUNCTION. 

See  Appeal  and  Error,  «s»781,  856,  954;  Car- 
riers, «s»12,  18:  Courts,  4=s>478;  Elections, 
<S»156,  172,  17^;  Estoppel.  «=>e8;  Execu- 
tion, 4=>172;  Intoxicating  Liquors,  4=s>261 ; 
Judgment,  <i=>243;  Municipal  Corporations, 
«s»513;  Pleading,  «=>8,  129;  Railroads. 
4s»9;  Remainders,  4=>17;  Schools  and 
School  Districts,  4s»lll;  Specific  Perform- 
ance, «3>113;  Taxation,  «=>608-  Trial, 
«s»352;   Vendor  and  Purchaser,  «=>228. 

n.  SIIBJEOTS  OF  FROTEOTION  AND 

BELIEF. 
(B)    Propertr,    CouvcraBoeat    wiA    iBeam- 

brmneea.  . 

^934  (Tex.Civ.App.)  In  granting  injunction 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
4643,  the  court  is  not  confined  to  the  general 
rules  of  equity  practice  on  the  subject,  and  will 
give  relief  where  applicant  has  a  substantial 
right  cognizable  in  law  that  is  or  is  about  to 
be  invaded,  where  injunction  is  necessary  to 
restrain  some  act  prejudicial  to  him. — Hinton 
V.  D'Yarmett,  212  S.  W.  518. 
«=»36(1)  (Tex.Civ.App.)  An  injunction  is  not 
a  remedy  which  can  be  used  for  the  purpose  of 
recovering  title  or  right  of  possession  of  prop- 
erty.—Hodges  V.   Christmas,  212  S.   W.  826. 

<C)  Contraeta. 
4=>59(1)  (Tex.CiT.App.)  Owner  of  oil  leases, 
who  has  transferred  stock  and  assigned  cer- 
tain oil  leases  in  consideration  of  use  of  drill- 
ing equipment  and  casing  in  drilling  test  well, 
and  who  has  sold  oil  leases  conditioned  upon 
the  drilling  of  the  well  to  certain  depth,  and 
who  has  insufficient  funds  wherewith  to  him- 
self supply  equipment  and  casing,  is  entitled  to 
injunction  restraining  the  removal  of  equip- 
ment and  casing  from  premises  where  drilling 
of  well  has  commenced,  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4643,  as  to  scope  of 
remedy  by  injunction. — ^Hinton  ▼.  D'Yarmett, 
212  S.  W.  518. 

(H)  Criminal  .lets,  Conaplraoiea.  aad 
'  Proaccntlons. 

4ssl02  (Tex.Civ.App.)  An  injunction  will  not 
issue  to  restrain  the  operation  of  a  moving  pic- 
ture show  on  Sunday,  wlicre  such  operation 
constitutes  a  misdemeanor,  punisliable  under 
Pen.  Code  1911,  art.  302,  and  no  property  riglita 
of  complainant  are  involved. — Barry  v.  Statu, 
212   S.   W.   304. 

m.  ACTIONS  FOB  INJTTNCTIONS. 

<£=9ll8(l)  (Tcx.Civ.App.)  In  suit  by  tlie  state 
to  enjoin  the  operation  of  a  moving  picture  show 
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on  Sunday  as  in  violation  of  Penal  Code,  art. 
302,  a  petition  failing  to  allege  facts  showing 
that  defendant  was  actually  conducting  such 
a  show  in  violation  of  the  statute  held  insuf- 
ficient—Barry V.  State,  212  S.  W.  304. 
<S=3|I8(1)  (Tex.Civ.App.)  Petition  held  to  state 
cause  of  action  for  injunction  to  restrain  re- 
moval of  oil  drilling  equipment  and  casing  de- 
livered to  plaintiff  under  an  executed  contract. 
— Hinton  V.  D'Yarmett,  212  S.  W.  518. 
«=3 1 1 9  (Tex.Civ-A.pp.)  In  a  proceeding  in 
which  an  injunction  and  mandamus  is  sought 
submitted  on  bill  and  answer,  allegations  of 
the  bill  not  specially  denied  under  oath  must 
be  taken  as  true. — Houston  Electric  Co.  v.  City 
of  Houston,  212  S.  W.  198. 

IV.   FREI.IMINABT  AND  INT£BI.O<nT- 
TOKT  INJUNCTIONS, 

(A)  Grounds  and  PvoeeedlnK*  to  Proenre. 

<@=9l35  (Tex.Civ.App.)  The  granting  or  refus- 
ing of  a  temporary  injunction  is  largely  with- 
in  the  sound  discretion  of  the  trial  court — 
Houston  Electric  Co.  v.  City  of  Houston,  212 
S.  W.  198. 

<8=  136(2)  (Tex.Civ.App.)  In  trespass  to  try 
title,  where  plaintiffs  have  been  ejected  from 
actual  possession  of  land  by  defendants,  pos- 
session will  be  restored  and  the  original  status 
of  the  property  preserved  by  temporary  injunc- 
tion pending  decision  of  the  issue  of  title. — 
Hodges  V.  Christmas,  212  8.  W.  823. 

It  IS  not  the  function  of  a  preliminary  injunc- 
tion to  transfer  possession  of  land  from  one 
person  to  another,  pending  an  adjudication  of 
title,  except  in  cases  in  which  the  possession 
of  another  has  been  forcibly  or  fraudulently  ob- 
tained by  defendants,  and  the  equities  are  such 
as  to  require  that  the  previous  possession  be 
restored  and  original  status  of  property  pre- 
served pending  decision  of  issue  of  title. — Id. 
ig=l37(4)  (Tei.Civ.App.)  In  a  suit  by  the  les- 
see of  an  oil  and  gas  lease  against  the  purchas- 
er of  a  part  of  the  land  omitted  by  mutual 
mistake  from  the  lease,  to  restrain  him  from 
drilling  for  oil,  a  temporary  writ  of  injunction 
was  not  appropriate,  it  appearing  that  the  rival 
claimants  were  acting  in  good  faith,  that  their 
ultimate  rights  were  uncvtain,  and  that  the  in- 
terest of  the  public  at  large,  arising  from  an 
early  development  of  the  region  for  oil,  was 
at  stake.— Texas  Pacific  Goal  &  Oil  Co.  v. 
Howard,  212  S.  W.  735. 

€s»l44  (Tex.Civ.App.)  A  bill  asking  for  tem- 
porary injunction,  contrary  to  the  rule  in  or- 
dinary actions,  will  be  taken  most  strongly 
against  the  applicant,  and  must  negative  any 
reasonable  inference  from  the  facts  stated  that 
he  may  not  be  entitled  to  the  recovery  sought 
—Houston  Electric  Co.  v.  City  of  Houston,  212 
S.  W.  198. 

€=»I46  (Tex.Civ.Ap^.)  On  motion  for  an  in- 
junction made  on  bill  and  answer,  statements 
made  under  oath  in  the  answer,  where  respon- 
.sive  to  the  bill,  will  be  taken  as  true,  and  if 
in  such  answer,  under  oath,  the  facts  consti- 
tuting the  claim  of  the  plaintiff  for  the  inter- 
position of  the  court  are  controverted  by  de- 
fendant, the  court  will  not  generally  interfere, 
but  will  deny  the  injunction. — Houston  Electric 
CIo.  V.  City  of  Houston,  212  S.  W.  19a 
<S=>I57  (Mo.App.)  In  action  to  enjoin  issuance 
of  special  tax  bills  for  street  improvements  by 
owner  of  abutting  property,  such  owner  is  not 
entitled  to  have  temporary  injunction  apply  to 
bills  against  property  in  which  he  has  no  inter- 
est.— Wegenka  v.  City  of  St.  Joseph,  212  S.  W. 
71. 

(D)  Contlnntnar,  Modifrii>V>  ViicatliiK>  or 
Disaolvlnv 

C=»I63(1)  (Mo.App.)  Sufficiency  of  petition 
for  injunction  may  be  attacked  by  motion  to 
dissolve  a  temporary  injunction  in  the  same 
manner  as  general  demurrer.— Wegenka  v.  City 
of  St.  Joseph,  212  S.  W.  71. 


<S=»I63(2)  (Tex.Civ.App.)  In  a  suit  by  the  les- 
see of  an  oil  and  gas  lease  to  restrain  the  pur- 
chaser of  a  part  of  the  land  omitted  from  the 
lease  by  mutual  mistake  from  drilling  an  oil 
well,  it  was  not  an  abuse  of  discretion  to  dis- 
solve a  temporary  injunction,  where  litigation 
as  to  the  title  of  the  omitted  laud  was  pend- 
ing on  conflicting  evidence,  and  irreparable  in- 
jury might  result  to  defendant  by  wells  drill- 
ed on  adjacent  land  by  petitioner.— Texas 
Pacific  Coal  &  Oil  Co.  v.  Howard,  212  S.  VV. 
735. 

iS=>l71  (Mo.App.)  Court,  in  acting  on  motion 
to  dissolve  temporary  injunction,  is  not  com- 
pelled to  have  evidence  thereon  if  the  facts  up- 
on which  the  court  acts  appear  on  the  face  of 
thfe  pleading  on  which  injunction  was  issued.^ 
Wegenka  v.  City  of  St.  Joseph,  212  S.  W.  71. 
In  action  to  enjoin  issuance  of  special  tax 
bills,  motion  to  dissolve  temporary  injunction 
which  does  not  attack  sufficiency  of  petition  to 
state  cause  of  action  does  not  raise  the  issue 
of  the  sufficiency  thereof,  though  facts  are  al- 
leged' tending  to  show  tax  bills  to  be  void, 
where'  such  defects  do  not  render  petition 
wholly  insufficient  to  state  any  cause  of  action 
whatever.— Id. 

<@=>I76  (Mo.App.)  In  owner's  action  to  enjoin 
issuance  of  special  tax  bills  for  paving  con- 
stmction,  where  temporary  injunction  prohib- 
ited issuance  of  all  tax  bills  on  abutting  prop- 
erty in  which  plaintiff  had  no  interest  as  ap- 
peared from  petition,  court,  upon  motion  to 
dissolve  temporary  injunction,  could  modify  it 
so  as  to  make  it  apply  merely  to  tax  bills 
against  plaintiff's  property,  without  the  taking 
of  evidence,  notwithstanding  Rev.  St.  1909,  S| 
2529,  2531.— Wegenka  v.  Citj-  of  St.  Joseph, 
212  S.  W.  71. 

<$=>I78  (Mo.App.)  Where  plaintiff,  given  tem- 
porary injunction,  failed  to  give  bond  as  re- 
quired by  Rev.  St  1909,  {  2522,  court,  in  rul- 
ing upon  motion  for  dissolution  of  temporary 
injunction,  could  upon  its  own  motion  requiri! 
that  such  bond  be  given.— Wegenka  v.  City  of 
St  Joseph,  212  S.  W.  71. 

V.  PERMANENT  INJtTNCTION  AND 
OTHER  REUEE. 

ies>l94  (Tex.Oiv.App.)  In  suit  to  restrain  de- 
fendant from  interfering  with  ^ilaintiff's  use 
and  possession  of  property  received  from  de- 
fendants in  exchange  for-  her  own,  where  do- 
fondants  disputed  plaintiff's  title  and  aonght  to 
recover  it  for  themselves,  it  was  not  improper 
for  the  court  to  render  judgment  against  de- 
fondants  for  title  and  possession. — Sykes  v. 
Fischl,  212  S.  W.  217. 

Where  defendants  threatened  to  forcibly  re- 
enter and  take  possession  of  property  deeded 
to  plaintiff  in  exchange  for  plaintifTs  property. 
and  rescind  trade  for  sole  reason  that  they 
were  unsatisfied  with  their  bargain,  after  having 
lived  upon  plaintiff's  property  for  11  months, 
it  was  a  proper  exercise  of  the  court's  power 
in  suit  to  restrain  such  acts  to  enjoin  the  in- 
stitution of  further  suits  by  defendants. — ^Id. 

INSANE  PERSONS. 

See  Deeds,  $=968;  Insurance,  ®=9456,  646; 
Mortgages,  i8=»86;  Partition,  i8=»9;  Wills, 
«S=950.  55. 

V.  PROPERTY  AND  OONVETANOE8. 

<@=>62  (ito.App.)  A  judgment  in  rem  rendered 
against  the  estate  of  an  insane  person  while 
he  was  under  guardianship  cannot,  in  suit 
against  him  after  he  has  been  adjudged  sane 
and  his  guardian  has  been  discharged,  be  made 
the  basis  for  a  judgment  in  personam. — Fogle 
v.  Raster,  212  S.  W.  565. 

INSOLVENCY. 

See  Fraud,  4=965 ;  Insurance,  «=>514. 
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INSPECTION. 

See  Carriers,  «s»119;  Sales,  «s>420. 

INSTRUCTIONS. 

See  Criminal  Law,  75&V^829;  Trial,  «=»191- 
240. 

INSURANCE. 

See  Appeal  and  Error,  «=3l060,  1062;  Ap- 
pearance, «s>23;  Contracts,  ^»10;  Corpora- 
tions, «s»303;  Damages,  «=340,  190;  Es- 
toppel, «=9l02;  Evidence,  €=>126,  317; 
False  Pretenses,  <Ss»4,  7,  49;  Interest, 
Q=353;  Master  and  Servant,  ®=3351;  Plead- 
ing, «s»104;   OTrlal,  «c=>127,  199. 

I.   OONTBOL  AND  REGULATION  IN 
GEMEKAI.. 

es>2  (Tez.Civ.App.)  Fidelity  bonds  issued  by  a 
surety  company  to  a  bonk,  in  consideration  of 
premiums  paid,  indemnifying  the  bank  against 
defalcation  of  its  cashier,  are  insurance  con- 
tracts, thongb  such  bonds  recite  that  the  cashier 
is  principal  and  the  surety  company  surety,  the 
bonds  containing  an  express  obligation  running 
from  the  cashier  to  the  surety  company  to  re- 
imburse the  latter  for  any  loss  suffered.— South- 
ern Surety  Co.  v.  Citizens'  State  Bank  of 
Hempstead,  212  S.   W.  556. 

m.  nrsuRAircE  agents  and 

BROKERS. 
(A)  Asency  for  Imaurer. 

«=»73  (Tex.Civ.App.)  The  time  and  money  ex- 
pended by  a  life  insurance  agent  in  establishing 
agencies,  being  contemplated  by  the  parties, 
constitutes  a  sufficient  consideration  for  the 
agent's  option  to  terminate  the  employment 
contract  upon  90  days'  notice.— Merchants'  Life 
Ins.  Co.  V.  Griswold,  212  S.  W.  807. 
4^86  (Tez.Civ.App.)  Where  the  agent  for  life 
insurance  company  bound  himself  to  engage  in 
no  other  business  during  the  life  of  his  con- 
tract, traveled  over  his  territory  and  spent 
both  time  and  money  in  establiahing  agencies, 
which  both  parties  contemplated  would  be  done, 
and  comiHiny  did  not  quit  doing  business  as 
provided  in  contract,  but  voluntarily  amended 
its  charter  so  that  it  could  not  thereafter  con- 
tinue the  business  under  the  contract  of  writing 
insurance  on  the  assessment  j^lan,  and  there 
could  be  no  renewals  or  commissions  thereon, 
it  terminated  the  agency,  and  the  company  was 
liable  for  damages  for  breach.— Merchants*  Life 
Ins,  Co.  V,  Griswold,  212  S,  W.  807. 

In  an  action  against  an  insurance  company 
for  breach  of  an  agency  contract  to  write  in- 
surance on  the  assessment  plan,  by  ceasing  to 
write  such  insurance  an  offer  to  the  agent  of 
a  contract  to  write  on  the  level  premium  plan, 
is  material  only  in  so  far  as  It  tends  to  re- 
duce the  amount  of  recovery  by  showing  what 
he  could  have  earned  during  the  life  of  his  con- 
tract and  after  its  breach,— Id. 

Where  an  insurance  agent  was  under  contract 
to  sell  insurance  on  the  nssessmrnt  plan,  and 
the  contract  was  breached  by  the  company 
ceasing  to  sell  such  insurance  and  adopting  the 
level  premium  plan,  the  agent  was  under  no 
obligation  to  accept  employment  of  an  inferior 
quality  under  tho  Iatt»r  plan  until  he  had  tried 
to   obtain   other   satisfactory   employment. — Id, 

In  an  action  by  an  agent  against  insurance 
company  for  breach  of  an  employment  contract, 
whether  the  employ^  agreed  to  work  for  employ- 
er as  agent  under  its  new  plan  of  insurance 
with  inferior  contract,  and  the  company  annul- 
led the  contract  on  account  of  agent's  bad 
faith  in  going  to  work  for  another  com^ny, 
was  an  issue  of  fact  for  the  jury,  under  the 
pleadings  and  evidence,  which  was  sufficient 
to  sustain  a  finding  upon  the  issue  for  plain- 
tiff.—Id. 

Where  an  insurance  company  breached  its 
contract  with  its  agent  by  ceasing  to  write  the 


kind  of  insurance  embraced  in  the  employment 
agreement,  it  became  liable  to  him  for  all  dam- 
ages  reasonably  resulting  from  such  breach. 

Where  an  insurance  company  breached  its 
contract  with  an  agent  both  as  to  commissions 
on  assessment  poUoies  that  might  have  been 
written,  and  as  to  renewals  thereof  which  would 
otherwise  have  accrued,  the  agent's  suit  for 
damages  was  properly  brought  For  the  breach, 
although  before  the  -stipulated  termination  of 
the  contract,  and  it  was  not  error  to  submit 
that  the  company  was  indebted  to  the  agent  on 
renewal  contracts. — Id. 

In  an  action  by  en  insurance  agent  against 
the  company  for  breach  of  an  employment  con- 
tract, where  the  amount  of  damages  depended 
largely  upon  the  number  of  policies  written  and 
which  would  have  been  written,  and  which 
would  not  have  lapsed  during  the  period  of  his 
contract,  which  amount  in  no  case  could  have 
been  reduced  to  a  certainty,  and  which  might 
have  been  most  satisfactorily  shown  by  ex- 
perts, evidence  AelcA  such  that  the  jury's  ver- 
dict for  plaintiff  cannot  be  said  to  be  unsup- 
ported.—Id. 

IV.  INSUBABUB  INTEREST. 

4Bal2l  (Ky.)  Assignment  of  life  policy  to  as- 
signee having  no  insurable  interest  in  life  of 
insured  is  void,  being  against  public  policy.— 
Milliken  v.  Haner.  212  S.  W.  005. 

V.   THE   CONTRACT  IN  GENERAL. 
(A)  Mature,  Reqalaltcs,  aad  ValMltr. 

^»I29  (Ark,)  The  county  agent  of  a  life  in- 
surer, without  authority  to  issue  policies  or  to 
alter  or  interi>ret  their  terms,  bad  no  apparent 
authority  to  bind  the  insurer  by  a  statement  as 
to  his  interpretation  of  a  clause  of  the  policy 
exempting  the  insurer  from  liability  for  death  in 
military  service  in  time  of  war. — Miller  v.  111- 
inoU  Bankers'  Life  Ass'n,  212  S.  W.  310. 

(B)  Conatmetton  and  Operation. 

4»I46(1)  (Ky.)  The  different  provisions  of  a 
contract  of  insurance  must  be  so  construed, 
if  it  can  be  reaspnabiy  done,  as  to  glv«  effect 
to  each.— Prudential  Ins.  Co.  of  America  v. 
Kagen,  212  S.  W.  123. 

Where  policy  contains  inconsistent  or  con- 
tradictory provisions,  force  must  be  given  to 
those  that  sustain  rather  than  those  which 
would  forfeit  the  contract,  because  forfeitures 
are  not  favored  hy  the  law.— Id. 
$=9l46(3)  (Ky.)  Where  two  interpretations 
equally  fair  may  be  made,  that  which  allows  a 
greater  indemnity  will  prevail.— Prudential  Ins, 
Co.  of  America  v.  Rngen,  212  S.  W.  123. 

Where  terms  of  policy  render  its  meaning 
doubtful,  a  construction  must  be  given  which  is 
favorable  to  the   party  insured. — Id, 

Where  a  policy  of  insurance  contains  terms 
more  advantageous  to  the  insured  than  is  re- 
quired by  statute,  the  provisions  of  the  statute 
will  be  treated  as  a  mmlmum  of  value,  and  the 
policy  and  statute  will  be  considered  together, 
and  that  construction  given  which  is  more  fa- 
vorable to  insured  and  will  sustain  the  con- 
tract.—Id. 

<S=>I5I(2)  (Tex.Civ.App,)  Under  Rev.  St.  art, 
4951,  requiring  insurance  policies  to  be  accom- 
panied by  copies  of  the  application  and  a  copy 
of  all  questions  asked,  a  written  agreement 
and  representations  not  compl.ving  with  these 
requirements,  made  by  the  president  of  a  bank 
contemporaneously  witli  the  issue  of  a  fidelity 
bond  to  the  bank  by  a  surety  company,  is  not 
a  good  defense  in  an  action  for  breach  of  the 
bond, — Soutliern  Surety  (^o,  v.  Citizens'  State 
Bank  of  Hempstead.  212  S.  W.  556. 
<S=»I52(3)  (Ky.)  The  statutes  of  a  state  relat- 
ing to  insurance  in  force  at  time  a  policy  is  is- 
sued must  be  regarded  as  entering  into  and 
forming  a  part  of  the  policy  to  the  same  effect 
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as  if  embodied  therein.— Prudential  Ins.  Co.  of 
America  v.  Eagen,  212  S.  W.  123. 

VI.  FKEMTUHS.  DUES,  AlfX)  ASSESS. 
MENTS. 

<S=>I98(4)  (Tei.Civ.App.)  Tliough  agent  repre- 
sented to  plaintiS  that  premium  would  be  $270 
and  plaintiff  did  not  Icnow  that  policy  provided 
for  an  annual  premium  of  over  $337,  where  no 
concealment  or  fraud  was  used  when  applica- 
tion was  made  and  the  policy  followed  the  terms 
of  the  application,  plaintiff,  who  could  read,  but 
who  kept  the  policy  and  application  for  about 
a  year  before  examining  them,  cannot  recover 
from  the  company  the  amount  paid;  he  having 
actually  received  protection  under  the  policy. 
—Union  Cent.  LUe  Ins.  Co.  v.  Short,  212  S.  W. 
225. 

In  such  case,  the  rule  is  that  fraudulent  rep- 
resentations of  the  ajent,  to  be  available  to 
insured,  must  take  place  at  the  time  of  the  de- 
livery of  the  policy,  at  which  time  the  con- 
tract is  consummated,  and  a  preliminary  repre- 
sentation of  insurer's  agent  that  the  premium 
would  be  a  certain  amount,  when  in  fact  the 
premium  on  the  policy  as  delivered  was  more, 
was  not  fraud.- Id. 

X.  FORFETTUBE     OF     POUCT     FOB 

BREACH  OF  FBOMISSOBY  WAR- 
RANTY. COVENANT,  OB  CONDI- 
TION SUBSEQUENT. 

(B)   HonpnT'ineiit  of  Premlams  or  Asaess- 
mernta. 

€=9368(1)  (Ky.)  In  aMertaining  term  of  laps- 
ed policy  providing  for  paid-up  term  policy  for 
amount  of  policy,  less  indebtedness  for  such 
term  as  cash  surrender  value  less  indebtedness 
would  carry  modified  amount  at  single  premium 
term  relates,  court  was  not  required  to  follow 
cither  method  prescribed  by  Ky.  St.  §  659,  or 
method  provided  for  by  contract,  but  could  take 
n  combination  of  the  two  most  favorable  to  in- 
sured.— Prudential  Ins.  Co.  of  America  v.  Ra- 
gen,  212  S.  W.  123. 

XI.  ESTOPPEI.,  WAIVER,  OR  AGREE. 
MENTS    AFFECTING    RIGHT    TO 

AVOID  OR  FORFEIT  FOUOT. 

€=»390  (Tex.Clv.App.)  A  surety  company,  up- 
on being  sued  by  a  bank  for  breach  of  a  fidelity 
bond,  cannot,  in  view  of  Rev.  St.  art.  4948,  in- 
terpose as  a  defense  representations  by  the 
bank's  president  that  the  books  of  the  cashier 
had  been  found  correct,  where  it  was  not  shown 
that  the  company  ever  notified  the  bank  of  re- 
fusal to  be  bound  because  thereof  or  set  them 
up  in  defense  at  all  until  the  filing  of  its 
amended  answer,  more  than  one  year  after  com- 
mencement of  suit. — Southern  Surety  Co.  v. 
Citizens'  State  Bank  of  Hempstead,  212  S.  W. 
556. 

^^SSSCl)  {.\rk.)  A  life  insurer  by  policy  ex- 
empting It  from  liability  for  death  in  the  mili- 
tary service  in  time  of  war,  by  accepting  pre- 
miums with  knowledge  that  insured  was  serving 
in  the  army,  did  not  waive  the  exemption  pro- 
vision of  the  policy,  which  did  not  call  for  a 
forfeiture,  such  as  would  be  waived  by  the  ac- 
ceptance of  premiums. — Miller  v.  Illinois  Bank- 
ers' Life  Ass'n,  212  S.  W.  310. 

XII.   RISKS  AND  CAUSES  OF  I.OS8. 
(D)  litte  Inanritnce. 

€=9438  (Ark.)  Provision  of  a  life  insurance  pol- 
icy exempting  the  insurer  from  liability  for 
tieath  in  tlie  military  or  naval  service  in  time  of 
war,  or  merely  while  in  the  service  of  the  army 
and  navy  of  any  government,  held  not  void  as 
iigainst  public  policy.— Miller  v.  Illinois  Bank- 
ers' Life  Ass'n.  212  S.  W.  310. 

The  death  of  insured  from  pneumonia  while 
at  a  camp  in  the  United  States,  in  the  military 
service  of  the  United  States,  during  the  war 
with  Germany,  was  "in  the  service  in  the  army 


or  navy  of  the  government  in  time  of  war," 
within  bis  life  policy,  exempting  the  insurer 
from  liability  for  such  death.— Id. 

(B)  Accident  and  |Ie«Itl>  Inaaritnce. 

€=>455  (Mo.)  Death  by  suicide  of  an  insane 
person  is  death  by  "accident." — Scales  v.  Na- 
tional Life  &  Accident  Ins.  Co.,  212  S.  W.  8. 

Intentional  self-destruction  by  a  sane  person 
is  not  an  accident. — Id. 

L'ndcr  Rev.  St.  1909,  S  6945,  which  takes 
away  the  defense  to  a  policy  of  suicide,  the  in- 
surer is  not  liable  under  a  policy  insuring 
against  death  by  accident,  in  case  of  death  of 
insured  by  suicide  while  sane. — Id. 

Xm.   EXTENT  OF  I.OSS  AND  tilABII.- 

ITT  OF  INSURER. 
(C)  Onaritnty   and    Indemnity  Insniranee. 

€=>5I4  (Mo.App.)  Where  a  company  holding  a 
policy  indemnifying  it  against  loss  through  dam^ 
Bgss  for  death  of,  or  injuries  to,  a  servant,  after 
a  servant  was  injured  and  recovered  judgment, 
on  the  advice  of  tjie  attorney  for  the  indemnity 
insurer  transferred  its  business  and  assets  tc> 
one  of  its  stockholders,  but  thereafter  borrowed 
money  to  pay  the  servant's  judffment,  it  sus- 
tained a  "loss"  within  the  meaning  of  its  in- 
demnity policy,  whether  it  was  solvent  or  in- 
solvent, and  could  recover  from  the  insurer, 
which  cannot  urge  the  payment  was  voluntary. 
— Hoaglaod  Wagon  Co.  v.  London  Guaituitee  te. 
Accident  Co.,  212  S.  W.  393. 

The  matter  of  good  faith  of  a  company  in  pay- 
ing the  judgment  of  its  injured  servant,  raised 
by  the  company's  casualty  insurer  when  sued 
for  the  loss,  goes  only  to  the  question  whether 
the  judgment  was  actually  paid  by  the  company, 
or  whetlier  a  form  of  payment  was  gone  through 
amounting  to  a  mere  sham  or  colorable  trans- 
action and  not  actual  payment. — Id. 

XTV.  NOTICE  AND  PROOF  OF  Z.OSS. 

<S=»550  (Tex.)  Though  by-laws  orovide  that, 
if  a  member  files  claim  before  his  disability 
ceased,  he  waives  all  right  to  future  benefit, 
insurer  cannot  reduce  its  true  liability  by 
means  of  a  mere  snaccepted  offer  on  the  part 
of  insured  to  receive  in  satisfaction  of  bis  de- 
mand less  than  amount  to  which  he  is  entitled 
under  Rev.  'Stat.  art.  4807.— International  TraT- 
elers"  Ass'n  v.  PoweU,  212  S.  W.  931. 

XVn.  FATMENT    OB   DISCHARGE. 
CONTRXBUnON.  AND   8UB- 
'    ROGATION. 

<S^598  (Mo.App.)  In  view  of  the  indemnit)' 
liotits  of  its  policy,  indemnity  insurer  of  com- 
pany against  loss  through  damages  from  death 
of,  or  injury  to,  a  servant,  held  liable  for  in- 
terest on  the  amount  of  the  original  judgment 
in  favor  of  the  servant  against  the  company, 
and,  after  demand  on  it  for  payment  of  the 
judgment,  interest,  and  costs,  for  statutory  in- 
terest of  6  per  cent,  on  the  whole  sum  due. — 
Iloagland  Wagon  Co.  v.  London  Guarantee  & 
Accident  Co.,  212  S.  W.  303. 
€=>602  (MoApp.)  A  company,  which  was  the 
real  party  in  interest  to  sue  on  its  indemnity 
policy  against  loss  through  damages  from  death 
of  or  injuries  to  its  servant,  had  a  right  to  re- 
cover statutory  damages  and  attorney's  fees  of 
the  insurer  for  its  vexatious  refusal  to  pay. 
though  the  policy  was  pledged  to  secure  a  note 
given  by  the  company  for  money  borrowed  to 
pay  the  injured  servant's  judgment  against  it. — 
Iloagland  Wagon  Co.  v.  I^ondon  Guarantee  & 
Accident  Co.,  212  S.  W.  393. 

3tVIII.  ACTIONS  ON  FOUGIES. 

®=»6I8  (Mo.App.)  A  cause  of  action  on  a  life 
insurance  policy,  for  the  purpose  of  determin- 
ing venue,  accrues  at  the  place  where  the  in- 
sured dies.— Roberts  t.  American  Mat,  Assur. 
Co.,  212  S.  W.  390. 


Digitized  by 


Google 


1049  INDEX-DIGEJS'T  -    .       XntozieatfaiK  Uqnora 

Vor  oaaea  In  DacDIc.  *  Am.I>iK.  Kejr-Mo.Berles  *  Indexes  «e«  same  topic  aad  KBY-MVMBKil 


^»6I8  (Tex.)  Stipulations  between  an  acci- 
dent insurer  and  its  policy  holder  for  exclu- 
sive venue  in  the  county  of  the  insurer's  resi- 
dence do  not  control,  under  Rev.  St.  1911, 
art.  1830,  S8  24,  29,  and  cannot  be  enforced.— 
International  Travelers'  Ass'n  v.  Branum,  212 
S.  W.  630. 

€=3618  (Tex.)  An  insurance  company  cannot 
enforce  a  provision  of  its  policy  and  by-laws 
prohibiting  the  maintenance  of  suits  on  its 
policies  elsewhere  than  in  the  county  of  its 
domicile;  such  contract  stipulation  being  con- 
trary to  public  policy.— International  Travelers' 
Ass'n  V.  PoweU,  212  S.  W.  931. 
'€=>624(1)  (MoJ^pp.)  A  company  was  the  real 
party  in  interest  to  sue  on  its  indemnity  policy 
against  loss  through  damages  from  death  of  or 
injuries  to  a  servant,  though  the  policy  bad 
been  pledged  to  secure  payment  of  a  note  given 
by  the  company  for  money  borrowed  to  pay  the 
servant's  judgment;  the  written  pledge  not  giv- 
ing the  lender  any  right  to  file  suit  against 
the  indemnity  insurer  until  the  company  failed 
to  do  so.— Hoagland  Wagon  Co.  v.  London 
Guarantee  &  Accident  Co.,  212  S.  W.  393. 
«=3624(2)  (Tex.Civ.App.)  A  bank  may  main- 
tain a  suit  against  a  surety  company  to  recover 
upon  fidelity  bonds  the  amount  of  its  cashier's 
defalcations,  although  the  directors  have  al- 
ready refunded  the  money  to  the  bank,  the  bank 
still  retaining  legal  title  to  the  bonds,  and  the 
surety  company  claiming  no  defense  under  the 
bonds  as  against  the  directors,  who  are  not  com- 
plaining.— Southern  Surety  Co.  v.  Citizens' 
State  Bank  of  Hempstead,  212  S.  W.  556. 
«=>646(6)  (Tex.Com.App.)  In  suit  on  acci- 
dent policy  containing  exception  clauses,  such 
as  a  clause  providing  that  the  policy  shall  not 
cover  accidents  resulting  from  trying  to  enter 
a  moving  conveyance  using  steam  as  motive 
power  plaintiff  has  the  bunlen  of  establishing 
that  the  accident  on  which  suit  is  based  does 
not  fall  within  the  exceptions;  the  exception 
clauses  being  construed  as  taking  something 
out  of  the  general  portion  of  the  contract  so 
that  the  promise  is  to  perform  only  what  re- 
mains after  the  part  excepted  is  taken  away, 
—Travelers'  Ins.  Co.  v.  Harris,  212  8.  W.  933. 
€=9646(7)  (Mo.).  Insured,  committing  suicide, 
is  presumed  to  have  been  sane  at  the  time  of 
BUiclde.— Scales  v.  National  life  &  Accident 
Ins.  Co.,  212  S.  W.  8. 

€=>665(4)  (Mo.App.)  Evidence    held    to    show 
that  money  was  actually  loaned  by  a  third  per- 
son to  a  company,  holder  of  an  indemnity  policy 
against  loss  through  death  of  or  injuries  to  its 
servant,  which  money  .was  used  by  the  company 
in  paying  an  injured  servant's  juiigment  against 
it,  so  that  it  sustained  a  loss  within  the  meaning 
of  its  indemnity   policy   rendering  the  insurer 
liable. — Hoagland  Wagon  Co.  v.  London  Guar- 
antee &  Aceident  Co.,  212  S.  W.  393. 
€='665(4)  (Tex.Civ.App.)  In  action  on  fire  pol- 
icy on  goods  and  fixtures  in  a  store  for  partial 
.Joss  by  fire  which  covered  an  area  of  six  feet 
square  and  did  not  burn  through  the  floor,  evi- 
dence held  sufficient  to  support  findings  as  to 
loss  and  damages  sustained. — Barnett  v.  Prus- 
sian Nat.  Ins.  Co.,  212  S.  W.  839. 
^=668(1)  (McApp.)  NVhether  an  indemnity  in- 
surer against  loss  through  damages  from  death 
of,  or  injury   to.   employes,   had  been  guilty  of 
vexatious  refusal   to  pay  a  loss,   held  for  the 
jury.— Hoagland  Wagon  Co.  v.  London  (3aarau- 
tee  &  Accident  Co.,  212  S.  W.  393. 
€=>669(12)  (Mo.App.)  In   an  action   against   a 
casualty   insurer   by   a   company   which   held   a 
policy  against  loss  from  injuries  to  or  death  of 
a  servant,   instruction  held  proper  as  submit, 
ting  the  only  issue  of  fact  in  the  case,  whethpl  \ 
there  had  been  a  payment  in  good  faith  by  *w'  ' 
company    of    an    injured    servant's    judgifty'^  \ 
against    it.— Hoagland   Wagon    Co.   v.    LonA'^tl 
Guarantee  &  Accident  Co.,  212  S.  W.  3fl3^^v[1 
€=675  (Mo.App.)  A  company,  wliich_  wag" 


of  or  injuries  to  its  servant,  had  a  right  to  re- 
cover attorney's  fees  of  the  insurer  for  its  vex- 
atious refusal  to  pay,  though  the  policy  was 
pledged  to  secure  a  note  given  by  the  company 
for  money  borrowed  to  pay  the  injured  serv- 
ant's judgment  against  it— Hoagland  Wagon 
Co.  V.  London  Guarantee  &  Accident  Co.,  212 
S.  W.  393. 

XX.   MTTTITAL   BEITEFrT  INSURAKOE. 
(B)  Beneflolarlea   and  Benefit*. 

«=»787  (Tex.Civ.App.)  Where  plaintiff  was  in- 
jured by  dust  blowing  in  bis  eyes  while  driv- 
ing his  wagon  around  a  street  corner  on  a 
spring  day,  during  a  high  wind,  prevalent  in 
West  Texas  at  such  times,  the  cause  of  his  in- 
jury was  an  "accident,"  being  "an  unusual  ef- 
fect of  a  known  cause,"  and  he  was  entitled  to 
recover  upon  a  benefit  certificate  carrying  an 
accident  clause. — Independent  Order  of  Puri- 
tans v.  Lockhart,  212  S.  W.  559. 

(F)  Aetlona  for  Benefits. 

€=»807  (Tex.Civ.App.)  Vernon's  Sayles*  Ann, 
Civ.  St  1914,  art  5714,  enacted  in  1907,  pro- 
viding that  stipulations  limiting  the  time  for 
giving  notice  of  claim  for  damages  to  le-ss  than 
90  days  are  void,  and,  like  article  5713,  as  to 
agreements  shortening  the  time  for  suit,  being 
applicable  to  all  contracts,  applies  to  fraternal 
benefit  associations,  Vernon's  Ann.  Civ.  St. 
1914,  art.  4830,  enacted  in  1913,  providing  that 
no  insurance  law  thereafter  enacted  shall  apply 
to  them,  being  inapplicable  as  article  5714  is  a 
prior  existing  statute  and  not  an  insurance  law. 
— Independent  Order  of  Puritans  v.  Lockhart, 
212  S.  W.  559. 

INSURRECTION. 

See  Criminal  Law,  €=91182 :  Ealjeas  Corpus, 
€=>30 ;  Indictment  and  Information,  €=3125; 
War,  €=>4. 

INTEREST. 

See  Appeal  and  Error,  €=>58;  Clerks  of 
Courts,  €=»7(),  75;  Estoppel,  €=>102:  In- 
surance, <S=9598;  Mortgages,  €=»235;  Sales, 
€=>479;  Taxation,  €=»658;  Trusts,  €=»153; 
Vendor  and  Purchaser,  €=»172,  265,  294. 

I.   BIGHTS  AND  LIABILITIES  IN 
GfiHEBAL. 

€s>i  (Tex.CiT.App.)  Interest,  as  such,  cannot 
be  recovered  upon  fixed  amount  due  under  ex- 
press parol  contract,  but  is  recoverable  only  as 
damages.— Walker  v.  Alexander,  212  S.  W.  713. 
€=»I8(2)  (Tex.Civ.App.)  Suit  to  recover  real 
estate  sale  commissions  is  not  one  upon  an 
"open  account,"  within  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art  4978,  allowing  interest  on 
such  accounts. — Walker  v,  Alexander,  212  S. 
W.  713. 

lU.   TIME  AND   COMPUTATION. 

€=>53  (Ky.)  In  action  between  the  beneficiary 
and  the  assignee  of  life  policy,  where  judg- 
ment was  rendered  for  beneficiary,  and  for  as- 
signee for  amount  paid  under  assignment,  with 
interest,  and  both  parties,  appealed  therefrom, 
assignee  was  not  entitled  to  interest  for  the 
time  following  rendition  of  judgment. — ^Milliken 
v.  Haner,  212  S.  W.  606. 

INTOXICATING  LIQUORS. 

gee  Commerce,  €=»14 ;  Criminal  Law,  €=>C76, 
703,  1159;  Indians,  €=»35 ;  Indictment  and 
information,  €=>125;  Mandamus,  <@=»1]8; 
Statutes,  «=>5,  47;  Taxation,  €=117;  Wit- 
nesses, €=>34e,  350. 

1,     COUSTITHTIONALITY   OF   ACTS 
»*■'  AND  ORDINANCES. 


real  party  In  Interest  to  sue  on  its  indetrv    V\     \  tl  flex.OW.App.)  Acta  35th  Leg.   (Fourth 

policy  against  loss  through  damages  from  (V^\^e \  e^\eA  Se"*-^  *•  24,  \  3,  making  it  unlawful  for 
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any  railroad  to  transport  within  or  import  into 
the  state  intoxicants,  or  for  any  person  to  re- 
ceive the  same  or  to  deliver  the  same,  is  not 
in  conflict  with  any  existing  law.— Gulf,  C.  &  S. 
F.  Hy.  Co.  V.  State,  212  S.  W.  845. 

Acts  35th  Leg.  (Fourth  Called  Sess.)  c.  24,  i 
3,  making  it  unlawful  for  .^ny  railroad  to  trans- 
port within  or  import  into  the  state  intoxi- 
cants, or  for  any  person  to  receive  the  same  or 
to  deliver  the  same,  is  not  in  contravention  of 
Const,  art.  16,  §  20,  giving  the  right  to  voters 
within  certain  prescribed  limits  to  determine 
from  time  to  time  whether  intoxicants  shall  be 
sold  in  such  prescribed  limits. — Id. 

IV.   LIOENSE8  AIVB  TAXES. 

®=s>45  (Tex.Civ.App.)  Since  the  statute  giving 
the  right  to  an  aggrieved  person  to  sne  for  the 
forfeiture  on  a  liquor  dealer's  bond  is  penal 
in  its  nature,  the  right  of  plaintiff,  an  inde- 
pendent school  district,  to  sue  for  such  forfei- 
ture must  be  made  very  clear. — Devine  Inde- 
pendent School  Dist.  T.  Koehler,  212  S.  W.  238. 
®=988(2)_  (Tex.CivApp.)  An  independent  school 
district  is  not  a  "person"  within  the  meaning 
of  the  statute  giving  the  right  to  an  aggrieved 
person  to  sue  for  the  forfeiture  on  a  liquor 
dealer's  bond. — Devine  Independent  School 
Dist.  V.  Koehler,  212  S.  W.  2&. 

VI.   OFFENSES. 

0=>I32  (Tex.Civ.App.)  Any  law  which  might  be 
in  conflict  with  Acts  35th  Leg.  (Fourth  Called 
Sees.)  c.  24,  |  3,  as  to  transportation  or  re- 
ceipt of  intoxicants,  would  be  repealed  thereby 
by  implication,  notwithstanding  other  sections 
of  the  chapter  provide  that  all  other  laws  pro- 
hibiting or  regulating  sale  of  intoxicants  shall 
remain  in  full  force  and  effect.— Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  State,  212  S.  W.  845. 
<S=»I5S  (Tex.Cr.App.)  If  certain  bottles  in  de- 
fendant's possession  contained  wine  which 
would  intoxicate,  and  defendant  left  a  bottle 
where  his  brother-in-law,  a  marine  in  the  mili- 
tary forces  of  the  United  States,  could  get  it  by 
arrangement,  defendant  violated  Acts  35th  Leg. 
(4th  Called  Sess.)  c.  7,  punishing  the  procuring 
or  furnishing  of  intoxicating  liquors  for  or  to 
any  person  in  the  military  service  of  the  Unit- 
ed States.— Gardner  v.  State,  212  S.  W.  169. 

VIII.   ORIMINAI.  PROSECUTIONS. 

<S=>223(5)  (Tex.Cr.App.)  The  evidence  must 
show  that  defendant's  Illegal  sale  of  intoxicating 
malt  liquor  occurred  prior  to  the  filing  of  the 
Indictment  therefor.— Wales  v.  State,  212  S.  W. 
503. 

<9=>236(1)  (Ark.)  Evidence  held  sufficient  to  sas- 
tain  conviction  for  an  illegal  disposition  of 
whisky,  in  that  defendant  and  one  acting  with 
him  gave  it  to  persons  for  assistance  in  pilot- 
ing bis  (defendant's)  automobile,  loaded  with 
whisky.— Webb  v.  State,  212  S.  W.  567. 
®=238(1)  (Tex.Cr.App.)  Evidence  held  to  sus- 
tain conviction  of  procuring  and  delivering  in- 
toxicants to  persons  enlisted  in  military  forces 
of  the  United  States,  contrary  to  Acts  35th 
Leg.  (4th  Called  Sess.)  c.  7.— Crosby  v.  State, 
212  S.  W.  168. 

<8=»236(1)  (Tex.Cr.App.)  In'  a  prosecution  for 
violating  Acts  35th  Leg.  (4th  Called  Sess.)  c.  7, 
prohibiting  the  procuring  or  furnishing  intoxi- 
cants to  any  person  in  the  military  forces  of 
the  United  States,  evidence  held  insufficient  to 
sustain  defendant's  conviction  of  having  sup- 
plied intoxicating  wine  to  his  brother-in-law,  a 
marine.— Gardner  v.  State,  212  S.  W.  169. 
<S=>236(1)  (Tex.Cr.App.)  In  a  prosecution  for 
the  selling  of  mnit  intoxicating  lioiior  without 
license,  a  showing  only  by  witness'  belief  that 
defendant  did  not  have  a  license  is  insufficient 
to  sustain  a  conviction ;  the  statute  requiring  a 
license  for  the  selling  of  malt  drinks,  both  in- 
toxicating and  nonintoxicating.— Wales  t.  State, 
212  S.  W.  503. 


€=»236(13)  (Tex.Cr.Api>.)  In  a  prosecution  for 
the  selling  of  intoxicaang  malt  liquor  without 
license,  where  the  witnesses  tcstiUed  they  did 
not  know  whether  the  liquor  was  intoxicating 
or  not,  the  evidence  is  insufficient  to  sustain  a 
conviction.— Wales  v.  State,  212  S.  W.  503. 
<S=238(1)  (Ark.)  In  a  prosecution  for  viola- 
tion of  the  law  against  selling  intoxicating  liq- 
uors, where  defendant  was  introduced  as  a  wit- 
ness and  denied  that  he  sold  whisky  and  contra- 
dicted state's  witnesses,  it  wag  for  the  jury  to 
determine  whether  or  not  defendant  was  he- 
.vond  a  reasonable  doubt  guilty  of  the  offense 
charged.— Nelson  v.  State,  212  S.  W.  93. 

X.  ABATEMENT  AND  INJITNCTION. 

iS=>26l  (Tex.Civ.App.)  Under  Act  35th  Leg. 
(Fourth  Called  Sess.)  c.  24,  known  as  the 
"State-Wide  Prohibition  Law,"  injunction  will 
lie  to  restrain  a  railroad  from  using  its  trans- 
portation facilities  in  the  state  for  receiving, 
transporting,  or  delivering  intoxicants  except 
for  medicinail,  scientific,  mechanical,  or  sacra- 
mental purposes.— Gulf,  C.  &  S.  F.  Ry.  Co.  t. 
St*te,  212  S.  W.  845. 

IRRIGATION. 

See  Waters  and  Water  Courses,  «=»216-249. 

JITNEYS. 

See  Carriers,  «=s>18;  Evidence.  «=»271,  317. 
477. 

JOINT  TENANCY. 

See  Tenancy   in   Common. 

JUDGES. 

See  Criminal  Law,  (8=»400,  666,  656.  730; 
Judgment,  9=oS2& ;   Justices  of  the  Peace. 

JUDGMENT. 

8eeOourto,«=9200^,231,475,478;  Execution; 
Subrogation,  «=931,  41 ;   Time,  9=>10. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Error. 

I.   NATVBE  AND  ESSENTIALS  IN 
OENERAI.. 

€=>I8(2)  (Ark.)  Probate  court's  judgment  or- 
dering specific  performance  of  deceased's  land 
contract  under  Kirby's  Dig.  {  213,  was  void, 
iv-here  it  appeared  upon  the  face  of  the  judg- 
ment reciting  the  contract  that  the  contract 
lacked  mutuality,  and  was  therefore  unenforce- 
able.—Blanton  V.  Forrest  City  Mfg.  Co,  212 
S.  W.  330. 

€=»2I  (Tex.Civ.App.)  In  action  on  notes  and 
to  foreclose  vendor's  lien  against  the  vendee 
and  others  who  had  purchased  part  of  the  land 
from  vendee,  a  judgment  against  the  vendee  for 
the  amount  due  upon  the  notes  and  against  all 
of  the  defendants  foreclosing  the  lien,  the  de< 
cree  foreclosing  the  lien  and  ordering  the  sale 
of  the  land  in  directing  the  officers  making  the 
sale,  in  event  the  lands  should  sell  for  more 
than  sufficient  to  satisfy  the  judgment,  to  pay 
the  excess  to  the  "defendants,"  was  not  in- 
definite nor  uncertain,  so  as  to  require  that  it 
be  reversed  or  reformed.— Clark  v.  Taylor,  212 
S.  W.  23L 

m.   ON  CONSENT,  OFFEK,  OR  AD- 
MISSION. 

$s»9l  (Tex.Civ.App.)  In  suit  on  vendor's  lien 
notes,  the  judgment  entered  by  agreement  held 
binding  on  the  appealing  defendants,  as  made 
in  open  court  and  entered  of  record  in  full  com- 
pliance with  rule  47  for  the  district  and  county 
courts  (142  S.  W.  xxi),  in  the  absence  of  ob- 
jection even  to  the  form  of  the  decree,  except 
in  two  particulars;  one  respecting  a  remedy 
not  available  to  appellants,  the  other  matter 
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otherwise  provided  for.— WysB  t.  Bookman,  212 

S.  w.  m. 

A  consent  judgment  in  a  suit  on  vendor's 
lien  notes,  wbicli  recited  that  all  defendants  had 
been  duly  and  legally  cited,  were  properly  be- 
fore the  court,  and  that  the  rights  and  inter- 
ests of  all  were  determined,  held  to  have  dispos- 
ed of  the  rights  of  a  defendant  whose  name 
was  not  specially  mentioned. — Id. 

IV.  BT  DEFAin:.T. 

(B)  Opeminv  or  Settlnar  Aside  Default. 

<=»I43(10)  (Ky.)  Where  counsel's  neglect  was 
induced  by  his  misunderstanding  his  client's 
statement  that  he  "settled  that  case,"  meaning 
another  case,  the  court  abused  its  discretion  un- 
der Civ.  Code  Prac.  {  340,  in  refusing  to  set 
«side  the  default.— Kosen  v.  Galizio,  212  S.  W. 
104. 

VI.   ON  TRIAXi  OX-  ISSUXS. 

<A)    ReadltlOB,    Form,    and    Reavlsltes    In 
General. 

<8=>206  (Mo.)  Under  Rev.  St.  1909,  $  2333, 
where  defendant  in  an  action  for  slander  ap- 
peared by  applying  for  a  change  of  venue,  the 
trial  court  was  allowed  to  enter  a  general  judg- 
ment on  trial  on  the  merits,  and  it  would  have 
been  error  to  enter  a  special  judgment  only 
against  the  attached  property.— State  ex  rel. 
«nd  to  Use  of  Fenn  y.  Conran,  212  S.  W.  ^9. 

(B)  Pnrtlea. 

■e=>24'S  (Ky.)  In  snit  by  plaintiffs  to  enjoin 
^aste  and  have  themselves  adjudged  owners  of 
certain  interest  in  remainder,  court  properly 
refused  to  pass  on  question  whether  certain 
remaindermen,  who  were  not  parties,  should 
be  barred  of  a  recovery  to  the  extent  of  ad- 
vancements received  as  provided  by  Ky.  St.  § 
2352.— Phillips  v.  Williamson,  212  S.  W.  121. 

(C)  Conformity   to   Proee**,  Plendlnv*) 
Proofs,  nnd  Verdict   or  Flndlna;*' 

'«=3>25l  (2)  <Tex.Civ.App.)  In  a  suit  to  foredoao 
vendor's  lien  against  the  vendee  and  others 
who  had  purchased  part  of  the  land  from  the 
vendee,  in  the  absence  of  any  pleading  of  equi- 
ties by  either  defendant,  or  any  pleading  or 
proof  as  to  the  amount  be  was  entitled  to  re- 
ceive of  the  excess  proceeds  of  a  sale  of  the 
lands,  the  court  could  not  do  otherwise  than  di- 
rect that  such  excess  proceeds  be  paid  to  the 
defendants  jointly.— Clark  v.  Taylor,  212  S.  W. 
231. 

^=»255  (Ky.)  Wife,  having  accepted  commis- 
sioner's deed  of  partition  conveying  land  al- 
lotted to  her  in  partition  proceedings,  jointly 
to  wife  and  husband,  and  having  offered  such 
deed  in  proof  of  her  title  in  her  action  to  can- 
cel a  deed  to  the  land  to  which  husband  had 
forged  her  signature,  cannot  in  such  action  re- 
cover any  greater  interest  in  the  land  than 
was  conveyed  by  such  commissioner's  deed. — 
Venters  v.  Potter,  212  S.  W.  117. 

vm.  AMEin>MEirr,    coRREOTioir, 

AND  REVIEW  IN  SAME  OOUBT. 

$=>3I5  (Tex.Civ.App.)  Vernon's   Sayles'  Ann. 

Civ.  St.  1014,  art.  2015,  does  not  require  the 

existence  on  the  court's  records  of  some  writ, 

ten  memorandum  or  evidence  showing  the  ju<}^ 

ment  actually  rendered,  in  order  to  correct 

judgment  entry  to  make  it  apeak  the  trutV,    ^\  _^,«;A0  (lex.Civ.A.v'c.'^  In  otdcr  lot  a  second 

Smith  V.  Moore,  212  S.  W.  088.  "N^l  €^»  noon  Vhfe  same  CRwae  ol  acUon  to  be  barred 

<S=»326  (Tex.Civ.App.)  Under    Vernon's    Ss         I  6^^,  V-  tbe  aoctti^e  ol  T^e*  iMdVeata,  there  must 

les'   Ann.   Civ.   St.   1914,   art.  2015,   provi^^v    \  i\0^?Ae^tU5  ia W  >ifta%  8«\4  t«^.  "^  ^^^  .^'}8« 

that  the  judge  may  on  notice  correct  a   i<VVv'V-\i^  *   tVoTi  \^\V  pex%w*  avii  ?atUe»,  and  in  tbe 

ment  according  to  the  truth  and  justice     •'>-*v'   \  W  «C«OYi»SW  V.^^^^^^^^  ^^  astamst  yfbom  the 

case,  the  court  may  correct  a  judgment 

nunc  pro  tunc  so  as  to  make  it  show 


X.  EQinXABU:  BEZ.IEF. 
CA)  Matnre  of  Remedy  nnd  Grounds. 

«=>443(3)  (Ky.)  PetiUon  aUeging  that  plaintiff 
herein,  as  transferee  of  a  coal-mining  lease, 
was  sued,  with  others,  by  defendants  herein,  to 
cancel  lease,  etc.,  that  on  the  fraudulent  repre- 
sentation of  defendants  herein  that,  if  plaintiff 
would  not  answer  or  appear  and  would  allow 
judgment  to  be  taken,  defendants  would  ex- 
ecute a  new  lease,  plaintiff  in  reliance  allowed 
a  default  judgment,  though  having  a  good  de- 
fense, and  that  defendants  refused  to  execute 
a  lease,  stated  a  cause  of  action  to  vacate  the 
judgment  for  fraud,  within  Civ.  Code  Prac.  g 
518,  subsec.  4.— Krypton  Coal  Co.  v.  Eversole, 
212  S.  W.  421. 

XI.   COU^TIBBAI.  ATTACK. 

(B)   Grounds. 

€=>486(1)  (Tex.Civ.App.)  A  void  judgment  may 
be  collaterally  attacked.— Evans  v.  McKay,  212 
S.  W.  680. 

€=»486(lj  (Tex.Coni.App.)  While  a  judgment 
binds  only  the  parties  thereto  and  those  in 
privity  with  them,  it  is  not  subject  to  collateral 
attack  by  a  stranger  unless  he  shows  that  he 
has  rights,  claims,  or  interests  which  would  be 
prejudiced  or  injuriously  affected  by  its  en- 
forcement—Heard  V.  Vineyard,  212  S.  W.  489. 
®=»489  (Ark.)  In  determining  the  validity  of  a 
judgment  on  collateral  attack,  a  distinction 
must  be  observed  between  those  facts  which 
involve  the  jurisdiction  of  the  court  over  the 
parties  and  the  subject-matter  and  those  quasi 
jurisdictional  facts  without  allegation  of  which 
the  court  cannot  properly  proceed  and  without 
proof  of  which  decree  should  not  be  made;  the 
absence  of  the  former  rendering  judgment  void 
upon  collateral  attack. — Blanton  v.  Forrest 
Cfity  Mfg.  Co..  212  S.  W.  330. 
®=»50l  (Tex.Civ^App.)  Where  a  court  of  gen- 
eral jurisdiction,  in  the  exercise  of  its  ordinary 
judicial  function,  renders  a  judgment  in  a  cause 
in  which  it  has  jurisdiction  over  the  person  of 
the  defendant  and  the  subject  matter  of  the 
controversy,  such  judgment  is  never  void,  no 
matter  bow  erroneoas  it  may  appear  to  be  from 
the  face  of  the  record  or  otherwise. — Evans  v. 
McKay,  212  S.  W.  680. 

^=350 1  (Tex.Com.App.)  A  judgment  based  up- 
on an  erroneous  view  of  the  law  is  not  for  that 
reason  void  and  subject  to  collateral  attack.— 
Heard  v.  Vineyard.  212  S.  W.  489. 
(Ss>S04(3)  (Tex.Civ.App.)  The  question  of 
whether  a  judgment  should  have  been  for  the 
amotmt  of  a  replevin  bond  or  for  the  value  of 
the  property  replevied  cannot  be  raised  on  col- 
lateral attack  by  surety,  on  application  by 
plaintiff  after  judgment  for  a  writ  of  garnish- 
ment.—Tripplett  v.  Hendricks,  212  S.  W.  754. 

XH.  OONSTRUOTION  AND  OPERA- 
TION IN  GENERAI.. 

4=9524  (Tex.Com.App.)  When  the  langaafte  of 
a  decree  is  susceptible  of  two  constmctions. 
from  one  of  which  it  follows  that  the  law  has 
been  correctly  applied  to  the  facts,  and  from 
the  other  that  the  law  has  been  incorrectly  ap- 
plied, that  construction  should  be  adopted 
which  correctly  applies  the  law. — Gough  v. 
Jones.  212  S.  W.  943. 

Xin.  MERGER  AND  BAR  OF  OAXTSES 
'^^OF    ACTION   AND  DEFENSES. 
^|i.)  JndKments  Operntl-ve   «•  Bnr. 


cause- was   determined  as  to  all  parti7yvV>T<.\  S^.,Rm   r^    /-,W •■*^^l\^Lri3^  Ito^. 
joined  issue.-Smith  v.  Moore,  212  S.  Iv-  ^    W'A  i^'^^if^T^  J^'^'ipA.    ^^^"^^"^  »w<stt\e<i  "«"»• 
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remains  is  force,  and  any  error  or  itregularity 
therein  does  not  lessen  its  effect  as  a  bar  to 
further  miits  npon  the  same  caase  of  action. — 
Evans  ▼.  McKay,  212  S.  W.  680. 

(B)   Cuiuiea  of  Action  and  Detenaea  Merar- 
ed.  Barred,  or  CoBelnded. 

€=>584  (Tex.Civ.App.)  There  is  a  difference 
between  the  effect  of  a  judgment  as  a  bar 
against  the  prosecution  of  a  second  suit  on  the 
same  claim  or  demand  and  its  effec]:  as  a  bar 
in  another  action  between  the  seme  parties  up- 
on a  different  claim  or  demand;  as  in  the  for- 
mer case  the  judgment  constitutes  an  absolute 
bar  to  a  subsequent  action,  while  in  an  action 
between  the  same  parties  .upon  a  different 
claim  or  demand  the  judgment  in  the  former 
action  operates  only  as  an  estoppel  as  to  those 
matters  in  issue  or  points  controverted  upon 
the  determination  of  which  the  finding  or  ver- 
dict was  rendered. — Evans  v.  McKay,  212  S.  W. 
880. 

XTV.   OONOX.TTSIVENESS    OF    ADJUBX- 

OATIOK. 

(A)  Jndarmenta  Conclnsive  In  General. 

®=>634  (Tez.Civ.App.)  There  is  a  difference 
between  the  effect  of  a  judgment  as  a  bar 
against  the  prosecution  of  a  second  suit  on  the 
same  claim  or  demand  and  its  effect  as  a  bar 
in  another  action  between  the  same  parties  up- 
on a  different  claim  or  demand;  as  in  the  for- 
mer case  the  judgment  constitutes  an  absolute 
bar  to  a  subsequent  action,  wliile  in  an  action 
between  the  same  parties  upon  a  different  claim 
or  demand  the  judgment  in  the  former  action 
operates  only  as  an  estoppel  as  to  those  mat- 
ters in  issue  or  points  controverted  upon  the 
determination  of  which  the  finding  or  verdict 
was  rendered.— Evans  v.  McKay,  212  S.  W. 
680. 

(B)  Peraona  Conolnded. 

€=»666  (Ky.)  A  former  judgment,  which  is  not 
binding  on  defendants,  is  not  a  bar  to  the  as- 
sertion of  any  right  by  plaintiff. — Prewitt  v. 
Wilborn,  212  S.  W.  442. 

$=»684  (Ky.)  Judgment  in  action  against  ten- 
ants, to  which  lessors  were  not  parties  <m  rec- 
ord, was  not  binding  on  lessors,  if  adverse  to 
them,  unless  they  assisted  or  directed  defense, 
which  they  could  have  lawfully  done  for  their 
tenants.— Prewitt  v.  Wilborn,  212  S.  W.  442. 
^=>7I2  (Tex.CivApp.)  In  trespass  to  try  title, 
a  previous  judgment  recovering  land  involved 
against  others  than  defendant  held  admissible 
to  establish  plaintiff's  title.— Clark  v.  Scott,  212 
S.  W.  728. 

^;»7I2  (Tex.Com.App.)  In  an  action  of  tres- 
pass to  try  title,  a  judgment  in  another  pro- 
ceeding vesting  in  one  of  plaintiffs  an  undivided 
interest  in  the  land  in  controversy,  was  admis- 
sible as  a  link  in  plaintiff's  chain  of  title,  not- 
withstanding defendants  were  not  parties  to 
that  suit,  and  such  judgment,  in  connection 
with  the  decree  of  partition  and  sale  by  an  ex- 
ecutor, held  to  establish  title  in  plaintiffs. — 
Heard  v.  Vineyard,  212  S.  W.  489. 

(()\  Mattera  Conelnded. 

^ss-yiSd)  (Ky.)  A  final  judgment  rendered  on 
the  merits,  by  a  court  having  jurisdiction  of  the 
subject-matter  and  parties,  is  conclusive  on 
the  rights  of  the  parties  and  their  privies  in 
another  suit  on  the  points  and  matters  in  issue 
on  the  first  suit— Prewitt  v.  Wilborn,  212  S. 
W.  442. 

«=>7I3(1)  (Tex.Civ.App.)  Res  judicata  is  but 
the  assertion  in  a  pending  suit  that  some  legal 
or  equitable  issue  there  presented  has  been  de- 
cided by  some  other  court  of  competent  juris- 
diction and  is  as  a  consequence  a  bar  to  again 
litigate.— Evans  v.  McKay,  212  S.  W.  680. 
€=3713(2)  (Ky.)  In  second  suit  between  same 
parties  on  same  cause  of  action,  judgment  iu 
former  suit  is  complete  bar,  not  only  as  to 
everything  used  in  former  action  to  sustain  or 


defeat  demand,  but  everything  which  parties 
colild  have  used  properly;  but  where  second 
suit  is  between  same  parties  or  their  privies 
upon  different  cause  of  action,  judgment  in  for- 
mer action  is  an  estoppel  only  to  a  relitigation 
of  questions  actually  litigated  or  determined  in 
first  action.— Prewitt  v.  Wilborn,  212  S.  W.  442. 
€=»725(6)  (Tex.CivApp.)  In  an  action  against 
plaintiff  s  employer  and  defendant  for  wages 
and  cancellation  of  an  assignment  of  wages  to 
defendant,  it  being  alleged  that  the  debt  to  de- 
fendant was  paid  prior  to  notice  to  the  employ- 
er of  the  assignment,  a  judgment  for  plaintiff 
for  wages  and  a  cancellation  of  the  assignment 
necessarily  included  a  finding  that  the  debt  bad 
been  paid  to  defendant,  and  the  assignment 
canceled  prior  to  the  date  notice  was  ^ven  th» 
employer,  and  the  judgment  was  admissible  in 
another  action  by  plaintiff  against  the  defend- 
ant to  show  such  fact.— Evans  v.  McKay,  21;! 
S.  W.  680. 

®s>73l  (Tex.Civ.App.)  Where  the  pleadings  up- 
on which  trial  was  had  put  in  issue  plaintiff's 
right  to  recover  upon  two  causes  of  action,  and 
judgment  awarded  bim  a  recovery  upon  one  and 
was  silent  as  to  the  other,  such  judgment  is 
prima  facie  an  adjudication  that  he  was  not 
entitled  to  recover  upon  such  other  canse  of 
action.— Evans  v.  McKay,  212  S.  W.  680. 
®=»736  (Ky.)  Judgment  in  action  for  reforma- 
tion of  deed  on  ground  of  mistake,  the  real 
question  decided  being  whether  mistake  bad  oc- 
curred, was  not  res  judicata  in  an  action  for 
trespass  on  lands,  involving  issue  as  to  title 
not  adjudicated  in  first  suit,  since  same  evi- 
dence would  not  sustain  or  defeat  action  in 
both  cases.— Prewitt  v.  Wilborn,  212  S.  W.  442. 
$=3736  (Tex.Civ.App.)  In  an  action  on  notes 
and  to  foreclose  a  vendor's  lien  against  dp 
vendee  and  others  who  had  purchased  part  of 
the  land  from  the  vendee,  a  judgment  against 
the  vendee  for  the  amount  due  on  the  notes 
and  against  all  the  defendants  forecloung  the 
lien,  directing  that  any  excess  proceeds  be 
paid  to  the  "defendants,"  in  the  absence  of 
any  pleading  or  proof  as  to  the  amounts  each 
was  entitled  to  receive  of  the  excess  proceeds 
of  a  sale,  will  not  preclude  either  of  the  de- 
fendants from  having  their  equities  in  any  such 
excess  proceeds  thereafter  adjudicated.— Clark 
V.  Taylor,  212  8.  W.  231. 

9=3739  (Ky.)  Plaintiff's  claim  of  title,  acquir- 
ed since  rendition  of  a  former  judgment,  would 
not  be  barred  by  such  former  judgment. — Prew- 
itt V.  Wilhom.  212  S.  W.  442. 
«=s>74l  (Tex.Civ.App.)  In  action  to  recover 
usurious  interest  paid  and  exacted  and  to  can- 
eel  an  assignment  of  wages  on  the  gronnd  that 
the  debt  had  been  paid,  a  judgment  only  can- 
celing the  assignment  was  prima  facie  an  ad- 
judication that  plaintiff  was  not  entitled  to  re- 
cover the  alleged  usurious  interest. — Evans  v. 
McKay.  212  S.  W.  680. 

®=>743(2)  (Ky.)  In  action  involving  title  to 
land,  it  was  duty  of  a  party  to  bring  forward 
nil  titles  and  claims  to  titles  he  possessed,  and 
he  could  not  rest  his  action  on  one  claim  of 
title  alone,  and,  being  defeated  on  that,  put 
forward  another  claim,  and  thus  require  court 
to  adjudicate  his  rights  piecemeal. — Prewitt  v. 
WUbora.  212  S.  W.  442. 

€=»744  (Tex.Civ.App.)  In  on  action  by  an  em- 
ploy£  discharged  from  his  employment  by  rea- 
son of  a  false  and  malicious  notice  by  defendant 
to  his  employer  that  plaintiff  owed  defendant  a 
debt  and  that  she  had  an  assignment  of  plain- 
titTs  wagesj  a  judgment,  in  a  prior  action  by 
the  plaintiff  against  the  employer  and  defend- 
ant for  his  wages  and  to  cancel  the  assign- 
ment of  wages,  adiudging  that  the  debt  had 
been  paid  before  notice  of  the  assignment  to 
the  employer  was  given,  was  admissible  in  evi- 
dence to  prove  such  fact — ^Evans  v.  McKay, 
212  S.  W.  680. 

A  judgment  in  an  action  by  plaintiff  against 
a  railroad  nnd  defendant  to  recover  wages  and 
to  cancel  an  assignment  of  the  wages  to  the 
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indlrldual  defendant,  adjadsing  that  the  debt 
to  defendant  had  been  paid  prior  to  notice  to 
the  rariroad  of  the  assignment  of  the  wages, 
was  res  judicata  in  an  action  by  plaintiff 
against  defendant  for  damages  on  account  of  his 
discharge  from  employment,  occasioned  by  de- 
fendant falsely  and  maliciously  notifying  the 
railroad  that  plaintiff  owed  defendant  a  debt, 
and  that  defendant  had  an  assignment  of  plain- 
tiff's wages. — Id. 


XVXn.  ASSIGNMENT. 

®=>840  (Mo.App.)  Whether  or  not  attestation 
by  clerk  to  assignmentB  of  judgments  is  man- 
datory under  Bev.  St.  1909,  {  2166,  an  asirign- 
ment  of  a  judgment,  without  such  attestation, 
to  attorney  for  the  jadgment  creditor  having 
a  lien  thereon  will  at  least  give  the  attorney 
the  right  to  have  the  sufficiency  of  the  judgment 
determined  on  an  appeal,  especially  where  the 
judgment  debtor  joined  in  the  submission 
thereof  after  the  judgment  creditor  had  stipu- 
lated to  dismiss  his  cause  of  action. — Argero- 
poulos  V.  Kansas  City  Hys.  Co.,  212  S.  W.  369. 
«=>84l  (Mo.App.)  Under  Rev.  St.  1809,  §§  964, 
96S,  the  lien  of  an  attorney  upon  the  plaintiff's 
cause  of  action  which  attaches  to  the  judgment 
is  a  property  right  in  the  attorney,  and  is  a 
good  consideration  for  an  assignment  of  the 
judgment.— ArgeropouloB  v.  Kansas  City  Rys. 
Co.,  212  S.  W.  369. 

A  judgment  debtor  cannot  question  the  va- 
lidity of  an  assignment  of  the  judgment,  unless 
the  assignment  was  taken  for  his  benefit  or 
paid  for  with  funds  advanced  by  him  for  that 
purpose. — Id. 

4=>844  (Mo.App.)  An  assignmeiit  of  a  judg- 
ment carries  with  it  all  incidental  rights,  reme- 
dies, and  advantages  existing  at  the  time  of  the 
assignment,  and  then  available  to  the  judgment 
creditor,  being,  of  course,  subject  to  reversal 
on  appeal;  the  assignor  being  divested  of  all 
interest  and  control  over  the  action  or  original 
liability. — Argeropouloa  ▼.  Kansas  City  Rys, 
Co.,  212  S.  W.  369. 

XX.  PAYMENT,   SATISFACTION, 
MERGER.   AND   DISCHARGE. 

<^»883(11)  (Mo.)  A  general  judgment  credi- 
tor had  the  right  to  appear  in  the  court  where 
the  judgment  debtor's  judgment  against  him 
was  entered,  and  to  file  a  motion  to  have  the 
same  satisfied  by  offsetting  it  with  the  unpaid 
balance  of  his  own  general  judgment,  and  the 
order  and  judgment  of  the  court  allowing  such 
satisfaction  became  final  when  no  appeal  was 
taken. — State  ex  rel.  and  to  Use  of  Fenn  v. 
Conran,  212  S.  W.  869. 

XXII.  FLEADINO  AND  EVIDENCE  OF 

JITDOMENT  AS  ESTOPPEL 

OR  DEFENSE. 

e=»948(l)  (Mo.)  Res  adjndicata  being  an  af- 
firmative defense  to  be  pleaded,  where  the 
claim  to  which  such  defense  is  urged  is  made 
by  intervening  petition  not  showing  former  ad- 
judication on  its  face,  and  the  answers  to  such 
petition  are  simple  general  denials,  the  question 
of  res  judicata  is  not  presented. — Kilpatrick  v. 
Robert,  212  S.  W.  884. 

<g=>95i(l)   (Ky.)  In   an   action   involving   title 
to  land,  the  burden  is  on  defendants  to  show 
they  participated  in  the  defense  of  a  prior  ac- 
tion for  their  tenants,  so  that  the  former  judg- 
ment is  a  bar  to  the  assertion  of  any  right  by 
plaintiff,  in  that  it  is  binding  on  defendants  -. 
I'rewitt  v.  Wilborn,  212  S.  W.  442. 
®=»958(2)  (Ky.)  In  an  action  involving  title  f 
land,  whether   defendants   participated  in    -lv^ 
defense  of  a  prior  action  for  their  tenants  l.  *^% 
a  question  of  fact  for  the  jury.— Prewitt  v  vl<!lj 
born,  212  S.  W.  442.  *VvJ» 

JUDICIAL  POWERS. 

See  Constitutional  Law,  ^=>70. 


JUDICIAL  SALES. 

Bee  Appeal  and  Error,  «=>7S1,  1068;  Attach- 
ment. 4s»331:  Cancellation  of  Instruments, 
«=>59;  Chattel  Mortgages.  «=9l97;  Cor- 
porations, «=9312,  482,  579;  Courts.  475; 
Xkeeutors  and  Administratois,  $=>72,  325, 
334,  349,  868;  Fraudulent  Conveyances, 
«=s»132;  Husband  and  Wife,  i£=>276;  Judg- 
ment, 4=»21 ;  Mortgages,  $=3372;  Taxation, 
«=»024,  733,  750;  Vendor  and  Purchaser, 
«=»285,  292. 

JURY. 

See  Adverse  Possession,  4=9115;  Appeal  and 
Error,  <g=>230;  Constitutional  Law,  <8=>281; 
Criminal  Law,  <S=>636i  854,  874,  1031;  Emi- 
ent  Domain,  ^=209. 

V.   OOMPETENCT  OF  JTTRORS,  OHAI.- 
r£NOES.  AND  OBJECTIONS. 

€ss>97(4)  (Tex.CIvApp.)  In  a  personal  injury 
suit  that  juror  was  engaged  in  preparing  for 
injured  persons  their  suits  against  railroads 
was  not  gronnd  for  challenge  for  cause  when 
ha  stated  that  be  had  no  interest  in  instant 
case  and  could  decide  case  impartially,  record 
not  showing  that  he  was  interested  in  any  suit 
against  defendant.— St.  Louis,  8.  F.  &  T.  Ry. 
Co.  V.  Whatlev,  212  S.  W.  968. 
<8=>I32  (Tex.Civ.App.)  Testimony  of  a  juror 
who  bad  been  accepted  and  sat  as  a  juror  held 
to  show  that  he'  was  qualified.— St.  Louis,  B.  & 
M.  Ry.  Co.  V.  Brongfaton,  212  S.  W.  664. 

JUSTICES  OF  THE  PEACE. 

See  Appeal  and  Error,  ^=>66,  1114;  Exemp- 
tions, «=>123 ;  Landlord  and  Tenant,  «=3291; 
Time,  <8=9l0. 

rV.    PROCEDURE  IN  CIVIL  CASES. 

^=>86(11)  (Ark.)  The  question  whether  a  bond 
given  in  the  justice  court  by  defendant  to  se- 
cure possession  of  attached  property  was  made 
under  Eirby's  Dig.  J  362,  or  section  372,  is 
unimportant,  as  liability  on  a  bond  executed  un- 
der either  section  was  discharged  by  the  disso-, 
lution  of  the  attachment.— Swift  &  Co.  v.  Cox, 
212  S.  W.  83. 

V.  REVIEW   OF   PROCEEDINGS. 

(A)  Appeal  »ad  Brror. 

^^174(6)  (Ark.)  Upon  appeal  from  the  justice 
to  the  circuit  court,  it  was  not  abuse  of  discre- 
tion to  permit  filing  in  circuit  court  of  affi- 
davit controverting  grounds  of  plaintiff's  at- 
tachment, such  action  not  offending  against 
Kirhy's  Dig.  §  4682,  providing  that  the  same 
cause  of  action  shall  be  tried  in  the  circuit 
court  upon  appeal,  since  the  circuit  court  may 
allow  amendments  of  pleadings  and  new  issues, 
keeping  clear  of  new  causes  of  actions  and  set- 
offs not  presented  below.^fiwift  &  Co.  v.  Cox, 
212  S.  W.  83. 

>S=>  191(1)  (Mo.App.)  Where  appeal  in  unlaw- 
ful detainer  case  was  not  taken  within  the 
time  required  by  Rev.  St.  1909,  §  7705,  the 
appeal  bond  therein  was  void,  and  did  not  bind 
the  sureties  thereon,  although  they  signed  it 
voluntarily.- Downing  v.  La  Shot,  212  S.  W. 
30. 

UNDLORD  AND  TENANT. 

See  Alteration  of  Instruments,  ®=»12;   Appeal 
and    Error,    <g=>1050;     Brokers,   ®=>40,   41: 
Qliattel    Mortgages,    ®=3l2;     Constitu,tional 
Tjaw,  ©=278;    Contracts,  ®=>237;    Corpora- 
tions, ^=642;    Curtesy,  ^=»12;   Customs  and 
iilaftees,    ®=>10;     Equity,    <S=>57 ;     Elvidence, 
)^V&,  S17,  472;  Frauds,  Statute  of,  <S=>12!>. 
*^.    Homesleai,     ^=>118;    Husband     and 
i^<R.  ^=>'i'^'^k\    Vuiunctiou,  e=»59,  137,  IIKJ; 
t^^deffi^-  '^*^^'  684,  951,  958;   Jvistices  ot 
3*     Peace     ®=>1S1\   Simes     and     Mraerals, 
tV»t>T^   5i  T47  1^,  Tl.  IS.  ''^'    Mortgages. 
*^^.  «iV,    "^wtoeraWp,  ®:=64;   Principal 
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and  Agent,  <S=s>100;  PubHc  Lands,  <g=>173; 
Remainders,  9=>14;  Sales,  $=3l2;  Schools 
and  School  Districts,  «=>70 ;  Statutes,  ®^47, 
48 ;   Time,  «=p10. 

I.   CBEATIOH  Ain>  EZISTEHOE  OT 
THE  REIiATION. 

«=»I8(3)  (Tex.Oiv~App.)  Although  there  was 
no  evidence  of  specific  agreement  relating  to 
kind  of  crops  and  amount  of  rental,  evidence 
held  sufficient  to  sustain  finding  of  contract, 
where  the  buyer  of  land  inquired  of  the  tenant 
what  rentals  he  had  been  paying  to  the  seller 
for  the  previous  year,  and,  on  receiving  the  do- 
sired  information,  immediately  told  the  tenant 
he  might  have  the  farm  for  another  year,  thus 
impl}-ing  his  assent  to  the  rental  on  the  same 
terms.— Rupert  v.  Swindle,  212  S.  W.  671. 

n.   I.EASES  AND  AOBEEMEITTS  IN 
OENEBAI.. 

<A)  lieqalaltes  and  Valldittr> 

<S=»27(6)  (Mo.App.)  Evidence  held-  to  show  that 
description  was  omitted  on  one  or  both  of  dupli- 
cate leases  by  inadvertence  or  oversight  on 
part  of  lessor.— Gentry  v.  Fitzgerald,  212  S. 
W.  39. 

'  in.  XJUTDIiORD'S  TITXSi  AND  BE- 
VEBSION. 

(B)  Butoppel   of  Tenant. 

'  ^=>63(1)  (BCy.)  Possession  of  tenant  is  pre- 
sumed to  be  amicable,  and  in  harmony  with  the 
title  of  the  landlord,  until  the  contrary  is 
shown  by  clear  and  convincing  evidence. — Hol- 
ton  V.  Jackson,  212  S.  W.  58T. 
$=:>63(3)  (Ky.)  The  possession  of  the  tenan^ 
is  the  possession  of  the  landlord,  and  the  ten- 
ant is  estopped  to  deny  title  in  the  landlord  un- 
til the  expiration  of  the  term,  or  until  vacating 
the  premises  and  surrendering  them  to  the 
landlord.— Holton  v.  Jackson,  212  S.  W.  587. 
<e=363(6)  (Ky.)  The  duration  of  estoppel  of 
tenant  to  deny  title  of  landlord  is  not  limited 
to  the  expiration  of  the  lease. — Holton  v.  Jack- 
son, 212  S.  W.  587. 

®=>64  (Ky.)  One  who  enters  under  a  tenant 
must  be  regarded  as  subservient,  and  not  ad- 
verse to  the  landlord,  to  the  same  extent  as 
the  tenant.- Holton  v.  Jackson,  212  S.  W.  687. 

The  presumption  is  that  the  husband  is  the 
head  of  the  household,  and  that  he  obtains  and 
holds  premises,  not  only  for  bis  own  use,  but 
for  the  use  and  benefit  of  his  wife  and  family, 
and  her  possession  must  be  considered  as 
amicable  to  the  landlord,  so  long  as  she  re- 
mains a  member  of  the  household  of  the  hus- 
band  and  tenant. — Id. 

Wife,  who  entered  premises  with  her  husband 
by  reason  of  the  marriage  relation,  was  during 
the  time  she  held  possession  with  her  husband, 
estopped  to  deny  the  landlord's  title,  or  to  claim 
or  hold  otherwise  than  in  subserviency  to  the 
leasehold. — Id. 

Refusal  of  wife  to  pay  rent  or  surrender 
premises  did  not  amount  to  a  disseisin  or  as- 
sertion of  paramount  title,  where  after  refusal 
wife  continued  on  the  premises  as  the  wife  of 
her  husband,  who  at  all  times  acknowledged 
himself  to  be  tenant  of  his  mother. — Id. 
€=>66(2)  (Ky.)  A  disseisin  can  be  worked  by 
a  tenant  against  his  landlord  only  by  bringing 
his  disclaimer  and  hostile  holding  to  the 
knowledge  of  the  landlord.— Holton  v.  Jackson, 
212  S.  W.  587. 

IV.  TERMS  FOR   TEARS. 

(D)   TennliiatloB. 

<©=»!  12(2)  (Ky.)  Acceptance  of  rent  for  the  de- 
faulted period,  or  any  part  of  it,  in  a  lease,  is 
a  waiver  of  the  right  to  declare  a  forfeiture. 
—Ohio  Valley  OU  &  Gas  Co.  v.  Irvin  Devel- 
opment Co.,  212  S.  W.  110. 


V.  TENANCIES  FROM  TEAR  TO  TEAR 
AND  MONTH  TO  MONTH. 

€s>ll5(2)  (Mo.App.)  Where  description  was  in- 
advertently omitted  from  a  lease  ngned  by  les- 
see, and  under  which  lessee  took  poaaesaion, 
the  lease  was  not  of  the  character  contem- 
plated by  Rev.  St.  1909,  f  7883,  converting 
parol  tenancies  of  city  property  into  a  renting 
from  month  to  month.— Gentry  t.  Fitzgerald, 
212  8.  W.  39. 

Vn.  PREMISES  AND  ENJOTMENT 

AND  USE  THEREOF. 

(B)  iBjarlee  from  Danarerons  or  Defective 

condition. 

4s»l66(9)  (Ky.)  Where  upper  tenant  negli- 
gently causes  water  to  flow  into  premises  of 
tenant  below,  he,  and  not  the  landlord,  is  lia- 
ble for  the  resulting  damages,  especially  so 
where  the  plumbing  in  the  upper  apartment 
was  in  the  upper  tenant's  exclusive  control. — 
Nunan  v.  Bennett,  212  S.  W.  670. 

Where  landlord  and  tenant  of  ground  floor,  in 
part  of  basement  of  which  the  cut-off  of  the 
main  water  pipe  was  located,  agreed  that  land- 
lord might  turn  off  water  at  night,  and  where 
that  was  done  and  tenant  of  apartment  above, 
on  finding  water  turned  off,  left  faucets  open, 
and  when  landlord  had  water  turned  on  in 
morning  it  leaked  through  ceiling  of  first  floor 
and  damaged  lower  tenant's  goods,  the  land- 
lord's acts  were  not  proximate  cause  of  damage. 
— Id. 

CK)   Bvlctlon. 

<3=>I80(3)  (Tex.Civ.App.)  In  trespass  to  try 
title  by  buy;er  of  land  against  seller's  tenant, 
latter  bringing  cross-action  for  wrongful  ous- 
ter, evidence  that  tenant,  besides  himself  and 
wife,  had  one  son  and  daughter,  both  of  age, 
all  working  on  the  farm,  also  two  teams  and 
farm  implements,  held  to  warrant  a  finding  be 
conid  have  grown  a  crop  on  the  farm  with  prac- 
tically no  outlay  of  mosey.— Rupert  v.  Swindle, 
212  S.  W.  671. 

€=»I80(4)  (Tei.Civ.App.)  In  trespass  to  try 
title  by  buyer  of  land  to  recover  it  from  seller's 
tenant  latter,  on  bis  cross-action  for  wrong- 
ful ouster,  was  entitled  to  recover  as  damages 
reasonable  market  value  of  his  part  of  the 
crops  which  it  was  reasonably  probable  be 
would  have  raised  during  the  year,  less  expense 
of  raising  and  harvesting  them,  and  such  sums 
as  he  and  the  dependent  members  of  his  fam- 
ily could  have  earned  by  engaging  in  other  busi- 
ness.—Rupert  v.  Swindle,  212  S.  W.  671. 

Vin.  RENT  AND  ADVANCES. 

(B)   Aotlons. 

<S=3226  (Tex.Civ.App.)  Where  the  court  found 
that  the  defendant  was  at  no  time  a  resident  of 
the  county  of  venue,  and  that  the  contract  be- 
tween plaintiff  and  defendant  was  a  pasturage 
contract  only,  and  that  defendant  did  not  rent 
plaintiff's  land.  Rev.  St.  1911,  art  3208,  {  5, 
providing  that  suits  for  recovery  of  rent  may 
be  brought  in  the  •  coun^  in  whicli  the  rente<l 
premises  or  part  thereof  are  situated,  did  not 
authorize  plaintiff  to  sue  in  such  county  (citing 
Words  and  Phrases,  First  and  Second  Series, 
Rent).— McClintic  v.  Brown,  212  S.  W.  540. 

IX.    RE-ENTRY    AND    RECOVERY    OF 
POSSESSION  BY  LANDLORD. 

^=3288  (Mo.App.)  The  law  governing  for<Jble 
entry  and  detainer  is  a  code  unto  Itself,  and 
its  mandatory  requirements  must  be  strictly  ob- 
served.—Downing  V.  La  Shot,  212  S.  W.  30. 
®=»291(6%)  (Mo.App.)  An  unlawful  detainer 
case  must  originate  in  the  justice  court,  and 
the  circuit  court  has  only  appellate  jurisdic- 
tion.—Downing  V.  La  Shot,  212  S.  W.  30. 
®=29l(18)  (Alo.App.)  Under  Rev.  St.  1900,  f 
7705,  as  to  appeal  in  unlawful  detainer,  a  judg- 
ment, rendered  during  a  temporary  adjourn- 
ment or  recess  of  the  clrcoit  court  from  De- 
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cember  8th  to  January  10th,  following,  was 
rendered  "during  the  term"  of  the  circuit 
conrt,  and  not  "in  vacation."  and  therefore  ap- 
peal therein  was  returnable  within  six  days 
after  judgment  rendered  in  justice  court.— 
Downing  V.  La  Shot,  212  S.  \f .  30. 

Where  in  unlawful  detainer  case  appeal  bond 
was  not  filed  in  time,  the  mere  fact  that  the 
justice  recited  in  his  docket  that  the  appeal 
was  granted  did  not  make  it  an  appeal;  hia 
authority  bein|;  limited  by  the  statute  which 
did  not  anthonze  appeal,  except  where  boi^d  is 
filed  in  time. — Id. 

Where  plaintiff's  appeal  bond  in  unlawful  de- 
tainer case  was  not  filed  in  time,  the  fact  that 
defendant  appeared  and  tried  out  the  pretend- 
ed appeal  in  the  circuit  court  made  no  dif- 
ference, because  an  appearance  under  such  cir- 
cnmstances  will  not  confet  jarisdiction.— Id. 

LARCENY. 

See  Bills  and  Notes,  <&=»382;  Criminal  Eaw, 
112,  351,  517,  530,  792,  1059;  Embezzlement, 
^^ilO;  False  Imprisonment,  4=>39;  Receiv- 
ing Stolen  Goods. 

I.   OFFENSES  AITD  RESFOITSIBIIJT'X 
THEREFOR. 

4=33(4)  (Ky.)  Lost  property  may  be  the  sub- 
ject of  larceny,  although  it  must  lie  taken  from 
the  possession  of  some  one,  and  there  must  be 
an  asportation  or  carrying  away  so  as  to  oust 
the  constructive  possession  of  the  owner,  at 
least  for  a  distinct  time,  but  one  who  takes  lost 
property  into  his  possession  does  not  commit  lar- 
ceny unless  he  takes  it  with  tho  intention  to 
appropriate  to  his  own  use  and  permanently  "^de- 
prjve  the  owner.— Commonwealth  v.  Metcalfe, 
212  a  W.  434. 

®=9lO  (Ky.)  Lost  property  may  be  the  subject 
of  larceny.— Commonwealth  v.  Metcalfe,  212  S. 
W.  434. 

«=»I5(3)  (Tez.Cr.App.)  Where  an  employe  of 
one  having  custody  of  property  belonging  to  a 
railroad  took  and  removed  freight,  poeuession 
of  which  he  had  by  reason  of  his  employment, 
held  that  the  offense  was  theft,  and  not  em- 
bczKlement.— Bonate  v.  State,  212  S.  W.  494. 
€=>I6  (Ky.)  Lost  property,  to  be  the  subject 
of  larceny,  must  be  taken  from  the  possession 
of  some  one,  but  one  who  takes  lost  property 
into  his  possession  does  not  commit  larceny 
unless  he  takes  it  with  the  intention  to  appro- 
priate to  his  own  use  and  permanently  deprive 
tho  owner.— Commonwealth  v.  Metcalfe,  212  8. 
W.  434. 

To  make  the  necessary  asportation  to  consti- 
tute larceny  of  lost  proper^,  there  must  be  a 
severance  of  the  property  from  the  possession 
of  the  owner  for  a  distinct  time,  and  any  re- 
moval of  the  property  from  the  place  it  was 
found  with  a  felonious  intention  is  a  sufficient 
asportation ;  yet  the  finder  of  lost  property  is 
not  guilty  of  larceny  when  he  takes  possession 
and  converts  it  to  his  own  use,  where  he  has 
no  clue  to  the  ownership,  although  be  will  be 
guilty  if  he  has  a  clue  and  the  taking  is  feloni- 
ous.— Id. 

<e=5 1 7  (Ky.)  Lost  property  may  be  the  subject  of 
larceny,  although  it  must  be  taken  from  the 
possession  of  some  one,  and  there  must  be  an 
asportntion  or  carrying  away  so  as  to  oust  the 
constructive  possession  of  the  owner,  at  least  for 
a  distinct  tunc.— Commonwealth  v.  Metcalfe, 
212  S.  W.  434. 

To  make  the  necessary  asportation  to  con- 
stitute larceny  of  lost  property,  there  must  be 
a  severance  of  the  property  from  the  possession 
of  the  owner  for  a  distinct  time,  and  any 
removal  of  the  property  from  the  place  it  was 
found  with  a  felonious  intention  is  a  sufficient 
asportation. — Id. 

<S=»27  (Tex.Cr.App.)  To  hold  defendant  guilty 
as  principal  in  prosecution  for  theft  of  mules, 
it  must  appear  that  he  was  one  of  the  individ- 
ntUs  who  took  the  mules  or  at  the  time  of 


taking  was  doing  something  in  aid  of  those 
who  did  the  taking.— Benavldes  v.  State,  212 
S.  W.  658. 

That  defendant  previous  to  taking  advised 
theft  and  gave  information  touching  prepara- 
tion for  the  offense  would  tend  to  show  that  be 
was  not  a  principal,  but  an  "accomplice,"  de- 
fined by  Pen.  Code  1911,  art  79,  as  one  not 
present  at  the  commission  of  the  offense.— Id. 

n.  PRosEcuTioir  and  fttnisr- 

MENT. 
(A)   Indlotment  and  Information. 

«=32(1)  (Tex.Cr.App.)  Whfere,  according  to  the 
evidence,  a.,  the  owner  of  cattle  stolen,  placed 
them  in  the  pasture  of  H.,  controlled  by  one  T., 
who'  looked  alter  the  place,  and  to  both  of 
whom,  under  Kev.  St.  art.  5664,  rent  was  duo 
from  S.  under  their  pasturer's  lien,  and  owner- 
ship was  alleged  to  be  in  S.,  there  was  a  vari- 
ance, and  the  indictment  should  haye  alleged 
ownership  in  T.  or  real  ownership  in  S.  and 
special  ownarship  in  I.— Babe  v.  State,  212  S. 
W.  602. 

«=»32(1)  (Tez.Or.App.)  Where  the  owner  of 
an  automobile  sold  it  and  received  a  check  io 
payment  but  was  to  keep  the  car  until  the 
purchaser  could  call  and  get  it  and  it  was  stol- 
en while  in  the  i^ossesslon  of  the  original  own- 
er, the,  ownership,  so  far  as  the  prosecution 
for  larceny  was  concerned  ■was  properly  al- 
leged to  be  in  the  original  owner;  be  having 
the  control,  care  and  management  of  the 
property.— Torrence  y.  State,  212  S.  W.  957. 

In  larceny  prosecutions,  while  ownership 
may  be  generally  alleged  to  be  in  the  general 
or  special  owner,  under  the  statute  owner- 
ship must  be  alleged  to  be  in  the  party  who 
has  the  actnal  control,  care,  and  management 
of  the  property,  and  it  Is  not  euflcient  to  al- 
lege ownership  only  in  the  real  owner,  al- 
though an  allegation  that  possession  is  in  the 
real  owner  does  not  detract  from  the  indict- 
ment.— Id, 

<S=»40(9)  <lVz.Cr.App.)  Where,  according  to 
the  evidence,  S.,  the  owner  of  cattle  stolen, 
placed  them  in  the  pasture  of  H.,  controlled  by 
one  T.,  who  looked  after  the  place,  and  to  both 
of  whom,  under  Rev.  St.  art.  5664,  rent  was 
due  from  S.  under  their  pasturer's  lien,  and 
ownership  was  alleged  to  be  in  S^,  there  was  a 
variance.— Rabe  v.  State,  212  S.  W.  502. 

(B)   BvlAenee. 

9=344  (Ky.)  In  a  prosecution  for  larceny  of 
a  lost  $20  bill,  the  fact  that  defendant,  who 
knew  of  the  loss  by  the  prosecuting  witness, 
learned  after  the  finding  that  another  had  found 
a  $20  bill,  is  not  competent  as  shedding  any 
light  on  his  motives  at  the  time  he  found  and 
took  possession  of  the  same,  but  does  shod 
light  upon  his  failure  thereafter  to  return  the 
money  or  tell  the  prosecuting  witness  about 
finding  it. — Commonwealth  v.  Metcalfe,  212  S. 
W.  434. 

(C)  Trial  and  Revtevr. 

®=»68(1)  (Ky.)  In  a  prosecution  for  larceny  o* 
a  lost  $20  bill,  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  conviction  held  for 
the  jury.— Commonwealth  v.  Metcalfe,  212  S. 
W.  434. 

LEASE. 

See  Landlord  and  Tenant;  Mines  and  Miner- 
als, «=»58,  78,  79. 

LETTER  HEADS. 

See  Partnership,  <8='49. 

LEVEES. 

See  Frauds,  Statute  of,  <8=»129:  Pleading,  «=» 
8;  Principal  and  Agent,  $=9103;  Statutes, 
«=>141. 

®=2  (Ark.)  Notwithstanding  Acts  1919,  No. 
166,  authorizing  a  designated  levee  district  to 
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issue  bonds  for  funds  to  strengthen  and  repair 
levees,  indicates  a  mistake  of  fact  as  to  an  in- 
debtedness incurred  because  of  a  previous  over- 
flow, the  statute  must  be  given  effect;  the  ref- 
erence to  such  overflow  being  surplusage. — Skil- 
lem  V.  White  River  Levee  Dist.,  212  S.  W.  90. 
^=>25  (Ark.)  Since  the  Legislature  may  act  di- 
rectly in  assessing  benefits  to  accrue  from  local 
improvements  which  it  has  authorized,  which 
determination  is  conclusive  unless  arbitrary, 
unjust,  or  unreasonable,  it  is  within  the  pow- 
«r  of  the  Legislature  to  increase  the  benefit  of 
a  levee  district  at  the  rate  of  6  per  cent  per 
annum,  to  be  cumulative  'and  continuous  until 
tfae  entire  indebtedness  ig  paid. — Skillem  T. 
White  River  Levee  Dist.,  212  &  W.  90. 

Where  the  Legislature  has  power  primarily 
to  determine  the  value  of  the  benefit  of  a  local 
improvement,  it  may  increase  such  benefit  as- 
sessments either  directly  or  by  a  board  of  as- 
sessors of.  the  improvement  to  which  the  pow- 
er has  been  delegated. — Id. 

Acts  1019,  No.  166,  providing  for  aid  to  a 
designated  levee  district  and  increasing  the 
assessments  of  benefits,  held  not  void  as  im- 
posing any  burden  on  the  property  in  excess 
of  the  value  of  the  benefits  to  the  lands. — ^Id. 

LEWDNESS. 

See  Criminal  Law,  <S=>940;  Rape,  4=s>10. 

LIBEL  AND  SUNDER. 

See  Attachment,  iS=>331;    Judgment,  «=>206. 

L   WORDS    AND    ACTS    ACTIONABLE. 
AND   Z3ABZUTT   THXBEFOR. 

^:»4  (Tez.Civ.App.)  In  actions  for  libel,  there 
are  two  Rinds  of  malice,  "malice  in  law"  and 
"malice  in  fact,"  or  "express  malice,"  malice 
in  law  arising  in  cases  where  the  words  uttered 
are  presumed  in  law  to  be  malicious. — Evans 
V.  McKay,  212  S.  W.  680. 

Where  words  uttered  are  not  actionable  per 
se  01  presumptively  libelous,  it  becomes  neces- 
sary to  prove  express  malice  or  that  the  al- 
leged libelous  matter  was  published  in  reck- 
less disregard  of  plaintiff's  rights  and  in  a 
spirit  of  indifference  concerning  the  injury 
which  it  might  inflict.— Id. 
€=35  (Tex.Civ.App.)  In  cases  founded  on  libel- 
ous publication,  the  jury  may  infer  the  exist- 
ence of  malice  from  absence  of  probable  cause 
for  making  the  publication,  or  from  evidence  of 
express  malice. — Evans  v.  McKay,  212  S.  W. 
680. 

Malice  in  law  arises  in  cases  where  the  words 
uttered  are  presumed  in  law  to  be  malicious. 
-Id. 

<S=>IO(0)  (Tex.Civ.App.)  It  is  not  libelous  for 
one  who  is  the  owner  of  the  assignment  of  an- 
other's wages  to  give  notice  of  that  fact  to 
the  roaster,  but,  if  at  the  time  notice  is  given 
the  debt  which  the  assignment  secures  had  been 
paid,  and  it  is  maliciously  claimed  that  it  has 
not,  the  one  giving  notice  is  liable  for  such 
damages  as  proximately  result  from  the  un- 
lawful act.— Evans  v.  AIcKay,  212  S.  W.  680. 

IV.  ACTIONS. 

(B)  Parties.  PrellmlmirT'  Proceedinara. 

•nd  Plendina;.  * 

€=»8I  (Tex.CHv.App.)  In  an  action  a^inst  one 
who  had  caused  the  discharge  of  plaintiff  from 
his  employment  by  falsely  and  maliciously  giv- 
ing notice  to  the  employer  that  she  had  an  as- 
signment of  plaintiff's  wages,  allegations  that 
defendant  was  engaged  in  conducting  a  usury 
business  in  the  name  of  the  M.  Co.,  of  which 
defendant  was  sole  owner,  but  which  defendant, 
in  order  to  avoid  the  law  and  its  peniiliies, 
falsely  claimed  was  owned  by  a  nonresident, 
were  proper  and  mntorinl  where  defendant  was 
sought  to  be  held  liable  for  acts  doue  by  the 
loan  company  as  her  agent— Evans  v.  McKay, 
212  S.  W.  680. 


4=:»8S  (Tex.Civ.App.)  A  libel  suit  being  based 
on  language  or  its  equivalent,  •  complaint 
should  put  the  court  in  possession  of  the  libel- 
ous matter  published,  so  as  to  enable  court  to 
determine  whether  words  are  actionable,  and 
that  defendant  may  be  advised  concerning  ex- 
act charges  he  will  be  called  upon  to  meet — 
Evans  v.  McKay,  212  S.  W.  680. 

Allegation  in  complaint  that  defendant  pub- 
lished and  delivered  to  plaintiff's  employer  a 
statement  in  writing  wherein  defendant  alleged 
and  stated  that  she  "had  an  assignment  of 
wages  and  power  of  attorney  on  him,  the  plain- 
tiff, to  the  extent  of  $12,  providing  for  an  at- 
torney's fee  of  $10  additional,"  sufficiently  dis- 
closed a  libel  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  6595;  the  rule  as  to  pleading 
being  satisfied  with  any  allegation  that  diadoses 
the  very  language  used,  whether  purporting  to 
be  quoted  from  the  writings  or  not — Id. 
$=388  (Tex.CJiv.App.)  In  an  action  for  dam- 
ages on  account  ot  discharge  occasioned  by  de- 
fendant falsely  and  maliciously  sending  writ- 
ten notice  to  plaintiffs  employer  that  defend- 
ant had  an  assignment  of  plaintiff's  wages,  al- 
legations that  defendant  was  engaged  in  mak- 
ing short-time  wage  loans  upon  which  she  col- 
lected in  violation  of  law  from  20  to  30  per 
cent  interest  per  month  and  was  assisted  in 
that  respect  by  various  agents  for  whose  acts 
she  was  responsible,  and  that  one  of  her  means 
for  extorting  usurious  interest  was  to  notify 
employers,  particularly  the  employer  of  plain- 
tiff, that  she  had  an  assignment  of  the  wages 
of  the  employe,  were  proper  and  material  as 
tending  to  show  the  degree  and  deliberateness 
of  the  act;  the  petition  containing  a  prayer  for 
exemplary  damages. — Evans  v.  JfcKay,  212  S. 
W.  680. 

In  an  action  for  damages  in  that  plaintiff  was 
discharged  from  his  employment  by  reason  of  a 
notice  sent  by  defendant  to  his  employer  false- 
ly claiming  be  was  indebted  to  defendant,  al- 
legations that  as  a  result  of  such  discharge  be 
was  exposed  to  public  hatred,  contempt,  and 
ridicule,  and  his  reputation  for  lionesty  and  in- 
tegrity impaired,  and  he  was  for  many  years 
prevented  from  securing  other  employment, 
which  was  of  special  value  to  him  at  that  time 
because  of  his  wife's  illness,  and  that  as  a  re- 
sult of  such  libelous  statement  to  his  employer 
and  his  subsequent  discharge  and  the  bringing 
into  question  his  reputation  for  honesty  and  in- 
tegrity and  the  fact  that  he  would  be  confront- 
ed with  and  forced  to  disclose  such  facts  whnn 
seeking  employment  in  the  future,  he  suffered 
much  chagrin,  humiliation,  distress  of  mind, 
mental  pain,  and  agony,  were  a  sufficient  basis 
for  the  recovery  of  damages. — Id. 

In  the  law  of  libel,  general  damages  are  those 
which  naturally,  proximately,  and  necessarily 
result  from  publiBhing  the  libel,  and  are  recov- 
erable under  a  general  averment — ^Id. 

<D)   DaiBiices.* 

<3=>l  16  (Tex.Civ.App.)  In  tlie  law  of  libel,  gen- 
eral damages  are  those  which  naturally  proxi- 
mately and  necessarily  result  from  publishing 
the  libel,  and  are  recoverable  under  a  general 
averment;  the  elements  of  such  damages  being 
injury  to  character,  or  reputation,  feelings,  men- 
tal suffering  and  anguish,  and  other  like  wrongs 
or  injuries  incapable  of  money  valuation. — Ev- 
ans V.  McKay,  212  S.  W.  680. 
iS=»l20(2)  (Tex.(Sv.App.)  An  employ^  who  was 
discharged  from  his  employment  by  reason  of 
defendant  falsely  and  maliciously  notifying  the 
employer  that  the  employs  owed  her  a  debt 
and  that  she  had  an  assignment  of  bis  wages 
was  properly  allowed  exemplary  damages. — Ev- 
ans v.  McKay,  212  S.  W.  680. 

LICENSES. 

See  Animals,  ®=4;  Constitutional  Law,  ©= 
2.37;  Corporations,  <§=>G-I8;  Eminent  Do- 
main,  ®=>2;    Intoxicating   Liquors,   ®=323(>; 
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Mandamus,  «s>118;  Boilioads,  «=a276,276, 
282;  Statutes,  «s»93,  121;  Taxation,  «=» 
42,  117. 

I.  FOR  OCCUPATIONS  AKD  PBTVI- 
UBOES. 

«=»7{2)  (Tenn.)  Priv.  Laws  1917,  c.  648,  as 
to  registering  do^,_  does  not  violate  Const, 
art.  2,  {  28,  providing  that  no  one  species  of 
taxable  property  shall  be  taxed  falg&er  than 
any  other  spiedes  of  property  of  the  same  value. 
—Ponder  v.  State,  212  S.  W.  417. 

LIENS. 

See  Appeal  and  Error,  «=»707,  1116 ;  Attorncv 
and  Client,  «=»190;  Chattel  Mortgages,  ®=» 
157;  Constitutional  Law,  <S=3L"J0;  Courts, 
€=>475:  Fraud,  «=all;  Homcstearl,  <g=>!l(i, 
146;  Judgment,  «=»21,  91,  251,  736,  8-10, 
841;  Larceny,  <S=>32,  40;  Mortgages,  ©= 
137,  277 ;  Municipal  Corporations,  <@=»40"; 
Quieting  Title,  <8=»7:  Subrosation,  <£=23 ; 
Taxation,  «=>658,  733;  Vendor  and  Purchas- 
er, <g=»265-294,  285,  292. 

LIFE  ESTATES. 

See  Curtesy,  «s>12;  Deeds,  «Ea>8,  129;  Hoa- 
band  and  Wife,  $=>31 ;  Limitation  of  Ac- 
tions, «=»70;  Mines'  and  Minerals,  ^»79; 
Remainders,  «=5,  14,  17 ;  Tenancy  in  Com- 
mon, c^s>15;  Wills,  <^3>545,  598,  614,  616, 
634. 

^s»l  (Ky.)  One  who  took  title  to  a  life  es- 
tate will  be  presumed,  in  the  absence  of  a 
contrary  showing,  to  have  also  taken  possession 
nnder  the  conveyance  and  claimed  under  it. — 
May  V.  Chesapeake  &  O.  Ry.  Co.,  212  S.  W. 
131. 

$=»8  (Ey.)  The  possession  of  a  tenant  for 
life,  or  the  possession  of  a  grantee  of  a  tenant 
for  life,  during  the  life  of  the  life  tenant,  can- 
not be  adverse  to  remaindermen. — May  v.  Ches- 
apeake &  O.  Ry.  Co.,  212  S.  W.  131. 
^=>I8  (Ky.)  A  life  tenant  is  bound  to  preserve 
the  property  and  to  keep  it  up  so  long  as  the 
particular  estate  continues,  including  t.ic  pay- 
ment of  taxes.— May  v.  CheKapeake  &  O.  By. 
Co.,  212  S.  W.  131. 

€=323  (Ky.)  The  deed  of  one  having  only  a 
life  estate,  though  attempting  and  purport- 
ing to  convey  the  fee,  is  effective  to  convey 
a  life  estate  only,  and  does  not  affect  the  in- 
terests of  remaindermen. — May  v.  Chesapeake 
&  O.  Ry.  Co.,  212  S.  W.  131. 


LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Error, 
€=»1039;  Constitutional  Law,  <e=>lS8; 
Death,  €=s>39;  Easements,  «=»7,  36;  Hus- 
band and  Wife,  «=»69%:  Public  Lands,  <E=> 
173;  Remainders,  ®=>17*  Sales,  «=9l93; 
Tenancy  in  Common,  <&=>16. 

X.  STATirrES  OF  IiIMITATIOir. 

(B)    lilmitattonn   Applicable   to   Particniar 
ActlonM. 

<&=>28(11  (Ark.)  The  three-year  statute  (Kirby's 
Dig.  g  5064)  applies  to  a  right  of  action  by 
one  surety  on  a  note  against  another  for  con- 
tribution; the  contract  for  contribution  be- 
ing an  implied  one.— Cooper  v.  Rush,  212  S 
W.  94.  .      ■ 

<8=>28(1)  fTex.Civ.App.)  An  acOon  for  the  re« 
scission  of  a   contract  to  purchase  corporate 
stock  on  the  ground  of  fraud  is  governed  by  tha 
four-year  statute,  but  an  action  for  damage 
by  reason  of   fraud   in  the  sale   of  corporof^ 
stock  is  governed  by  the   two-year  statu  tn  ^' 
Texas   Co-op.  Inv.   Co.   v.   Clark,  212  S. 
245. 

€=>39(7)   (Tex.Civ.App.)  An  action  for  the  \  \t 

scission  of  a  contract  to  pnrcbase'  coipo*.^^     \v 

212S.W.-67  ^V^.  \^>"/)e 


stock  on  the  ground  of  fraud  is  governed  by 
the  four-year  statute.— Texas  Co-op.  Inv.  Co.  v. 
CUrk,  212  8.  W.  246. 

«s»39(12)  (Tex.Com.App.)  The  statute  of  limi- 
tations of  four  years,  or  any  other  period,  un- 
accompanied by  adverse  possession,  is  without 
application  in  treroass  to  try  title.— McBride  v. 
Loomis,  212  S.  W.  480. 


COMPUTATION  OF  PERIOD 
UmTATION. 


OF 


(A)  Aeornal  of  nisbt  of  AotloB  or  Oe- 
feaee. 

4=>45  (Tex.Civ.App.)  Where  plaintiff  lent  saw- 
mill machinery  to  defendant,  limitations  did  not 
begin  to  run  in  defendant's  favor  until  he  repu- 
diated plaintiff's  title  and  notice  of  the  repu- 
diation was  brought  home  to  plaintiff. — Wil- 
liams v.  Davenport,  212  S.  W.  675. 

Where  plaintiff  lent  sawmill  machinery  to 
defendant,  the  mere  fact  that  defendant  gave  a 
chattel  mortgage  on  all  of  his  sawmill  ma- 
chinery, which  included  that  lent,  was  not  no- 
tice to  plaintiff  of  defendant's  repudiation  of 
his  title  so  as  to  start  the  running  of  limita- 
tions, though  the  mortgage  was  filed  for  record, 
for  plaintiff  was  not  bound  to  make  periodic 
seardies  of  the  records  to  discover  whether  de- 
fendant had  repudiated. — Id. 
$s>49(^  (Ark.)  Right  of  action  for  contribu- 
tion accrues  when  one  surety  pays  more  than 
his  share  of  the  common  liability.— Cooper  ▼. 
Rush,  212  S.  W.  94. 

9=»55(7)  (Tex.CSv.App.)  Where  IJie  defendant 
railroad  company's  construction  of.  a  bridge  as 
built  was  not  unlawful  and  plaintiff's  rights 
were  not  invaded  by  its  building,  but  the  bridge 
was  as  an  impediment  to  the  stream,  causing  or 
increasing  an  overflow  of  plaintiffs  land  dur- 
ing heavy  rains,  the  statute  limiting  actions 
therefor  ran  from  the  date  of  the  flood.— Ft 
Worth  &  D.  C.  Ry.  Co.  v.  Speer,  212  S.  W. 
762. 

Where  a  nuisance  is  permanent,  and  continu- 
ing resulting  damages  should  all  be  litigated  in 
one  suit,  but  when  not  permanent  and  depend- 
ent upon  accidents  or  contingencies  successive 
actions  may  be  brought  for  injury  as  it  occurs, 
and  an  action  for  such  injury  would  not  be  bar- 
red by  the  statute  of  limitationB,  unless  the 
full  period  of  the  statute  had  run  against  the 
special  injury  before  suit  was  brought— Id. 

(B)  Pcrtormanee  of  Condition,  Demand, 
and  Ifotiee. 

$s»69  (Tcx.Civ.App.)  As  a  state  cannot  be 
sued  without  permission,  limitations  against  an 
action  by  employ^  on  a  state  railroad,  who  was 
injured  by  those  having  the  management  of  the 
road,  do  not  begin  to  run  until  permission  to 
sue  is  granted.— State  v.  Elliott,  212  S.  W.  695^ 

(C)   Personal   Dlaabillttea  aad  PrlvilcKee. 

<e=»70(2)  (Ky.)  The  15-year  statute  of  limita- 
tions begins  to  run  against  all  remaindermen 
in  favor  of  a  grantee  of  the  life  tenant  claiming 
adversely  immediately  upon  the  death  of  the 
life  tenant,  where  some  of  the  remaindermen 
were  sui  juris,  although  some  of  them  were 
under  disability;  but  where  all  the  codef end- 
ants  to  whom  the  right  of  action  descends  are 
under  disability  at  the  time  the  right  of  action 
accrues,  the  statute  does  not  commence  to  run 


i.ntil  the  disability  ia  removed  from  all,  even 
iC-  voungeBt.-May  v.  Chesapeake  &  O.  Ry. 
^^^   \i2  S.  W.  131. 

>^ne«n.\u«*t  •»  Canme  ot  Aetton. 
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(H)   Comiaeneeinent  of  Aetion  or  OtI>*» 
Proceeding- 


>II8(2)  (Ky.)  Even  though  one  claiming  ti- 
tie  by  adverse  possession  brings  his  action  pre* 
maturely,  yet,  if  the  holder  of  the  legal  title 
delays  the  filing  of  hi«  answer  and  counterclaim 
until  after  the  lapse  of  15  years  from  the  entry 
of  tho  adverse  claimant,  the  answer  and  coun- 
terclaim will  be  treated  as  the  commencement  of 
the  action  for  recovery  of  prot»erty  from  the 
adverse  claimant,  and  a  plea  of  limitations  will 
prevail— Holton  v.  Jackson,  212  S.  W.  587. 
<8=»I27(8)  (Tex.Civ.App.)  Where  petition  for 
loss  of  barges,  filed  within  two  years  of  the 
loss,  alleged  that  defendant  waa  m  their  pos- 
session without  hire,"  an  allegation  contra- 
dicted by  the  specific  facts  recite  another 
amended  petition  filed  more  than  two  years  aft- 
er the  loss,  and  eliminating  the  improper  alle- 
gation that  the  barges  were  in  defendant's  pos- 
session without  hire,  did  not  change  the  cause 
of  action,  and  was  not  barred  by  the  two-year 
statute  of  limitations. — Freeport  Town-Site  Go. 
▼.  8.  H.  Hndfrins  &  Sons.  212  S.  W.  287. 
«=9l3i  (Tex.Civjl.pp.)  Where  an  emplo^^  on  a 
state  railroad  was  injured,  and  his  petition  to 
the  Legislature  for  privilege  of  entering  the 
courts  with  his  cause  of  action,  of  which,  under 
Const  art.  3,  i  67,  he  was  required  to  give  ad- 
vance notice  of  30  days,  was  presented  within 
two  years  after  injury,  the  running  of  limita- 
tions against  an  action  for  such  injuries  was 
tolled.— State  v.  EUiott,  212  S.  W.  695. 

TV.  OPEBATION'  AND   EFFEOT  OF 
BAR  BT   UMITATION. 

«s>t75  (Tcz.Civ.App.)  As  there  is  no  constitu- 
tional provision  requiring  the  state  to  plead 
limitations  in  an  action  against  it,  the  Legisla- 
ture, on  passing  an  act  allowing  an  employe  of  a 
state  railroad  who  was  injured  to  sue,  may 
waive  limitations,  and  provide  that  limitations 
should  not  begin  to  run  until  the  passage  of  the 
act— State  v.  EUiott,  212  S.  W.  696. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVE  STOCK  SANITARY  COMMIS- 
SION. 

See  Animals,  ^=>30. 

LOCK  JAW. 

See  Carriers,  ^=3228;    Evidence,  «=»13. 

LOGGING  TRAIN. 

9ee  Bailroads,  <8s>276. 

LOGS  AND  LOGGING. 

See  Adverse  Possession,  ^=»23;    Pleading,  ^=> 

11:    Public  Lands,  $=>173;    Railroads,  «=> 

276,  282;    Taxation,  «=>317;    Trespass,  «==> 
40,  52. 

«=a3(7)  (Tex.Com.App.)  Deeds  of -conveyance 
of  standing  timber,  like  other  contracts,  should 
be  construed  in  such  manner  as  to  carry  out 
the  real  intention  of  the  parties. — ^Broocks  v. 
Moss,  212  S.  W.  163. 

«=»3(11)  (Tex.Com.App.)  A  deed  of  standing 
timber  which  gave  the  grantee  the  ri^ht  to  cut 
and  remove  the  timber  within  a  specified  time, 
and  an  additional  term  or  so  much  thereof  as 
might  be  required,  on  payment  of  a  specified 
sum,  gave  tlie  grantee  title  only  to  such  timber 
as  was  cut  and  removed  within  the  period  fix- 
ed.-Broocks  v.  Moss,  212  8.  W.  153. 

LOST  INSTRUMENTS. 

See  Appeal  and  Error,  €=»1052. 


LUNATICS. 

See  Insane  Persons. 

MANDAMUS. 

See  Pleading,   «=9l29. 

n.   8XTBJE0TS  AND  PUKPOSEB  OF 
REU£F. 

(B)   AetB   and   Proceedlnv*   of  Pnbllc    Ufll> 
ocrs  and  Boards  and  MnnlclpaUUea. 

$s>ll8  (Ky.)  Plaintiff,  a  manufacturer  of 
doable  stamp  spirits,  but  exempt  from  license 
tax  provided  by  Ky.  St  U  4189a,  4189c,  hav- 
ing paid  the  tax,  made  without  any  assess- 
ment by  the  tax  commission,  under  the  mis- 
taken belief  that  It  was  liable  therefor,  and 
having  made  application  for  its  return  with- 
in the  time  provided  by  law,  may  maintain 
mandamus,  under  Ky.  St.  f  162,  to  compel 
auditor  to  draw  warrant  upon  the  treasurer 
for  amount  of  tax  paid,  in  view  of  section  162. 
—Greene  v.  E.  H.  Taylor,  Jr.,  &  Sons,  212  8. 
W.  925. 

m.   JTJBISDIOTIOir,  PBOOEEDINQ8, 
AND  REUEF. 

«s3lSIC2)  (Tex.Otv.App.)  Where  a  railroad, 
with  permission  of  uie  authorities,  the  Bail' 
road  Commission  and  the  Attorney  General, 
abandoned  a  portion  of  its'  track,  and  sold  its 
right  of  way  to  a  company,  which  sold  to  resi- 
dents of  the  city,  who  built  thereon,  a  company 
aggrieved  by  tne  abandonment  cannot  secure 
mandamus  to  compel  replacement  without  mak- 
ing the  city  and  present  holders  of  the  title 
to  the  abandoned  right  of  way  parties  to 
the  suit.— Jeff  Bland  Lumber  &  Building  Co.  v. 
Galveston,  H.  &  S.  A.  K.  Co.,  212  8.  W.  750. 
4=9 1 64  (3)  (Tex.Civ.App.)  In  a  proceedins  in 
which  an  injunction  and  mandamus  is  sought, 
submitted  on  bill  and  answer,  allegations  of  the 
bill  not  specially  denied  under  oath  must  be 
taken  as  true.-^ouston  Electric  Co.  v.  City 
of  Houston,  212  S.  W.  198. 

MANSLAUGHTER. 

See  Homicide. 

MANUFACTURES. 

See  Contracts,  «=»10;  Criminal  Law,  ^=»676; 
Mandamus,  ®=»118;  Sales,  «=>54;  Vendor 
and  Purchaser,  $=»16. 

MARRIAGE. 

See  Divorce;  Evidence,  «=>271;  Hosband  and 
Wife. 

MASTER  AND  SERVANT. 

See  Action,  4s>27:  Appeal  and  Error,  Q=» 
61, 1060, 1062,  1064;  Army  and  Navy,  «=>24: 
Assignments,  «=>12,  13 ;  Constitutional  Law, 
«=3l88;  Corporations,  «=b407,  432;  Dam- 
ages, <g=940,  190;  Embezzlemoit,  4l=»10;  Ev- 
idence, <S=>121,  123,  535;  Insurance,  €=»2. 
85,  151,  390,  514,  598,  602!  624,  665,  668,  669. 
675;  Judgment,  ®=>725,  741,  744;  Larceny, 
<S=s>16;  Libel  and  Slander,  «=3l0,  81,  S3. 
88,  120;  Limitation  of  Actions,  <e=>69,  131. 
175;  Municipal  Corporations,  i8=>705,  706; 
Negligence,  ^=>101;  Parent  and  Child,  ^=»T; 
Pr'incipal  and  Agent,  9=>169;  Railroads,  ^5> 
260,  275,  278.  282;  Release,  <S=»12,  24,  27; 
Statutes,  «=»267;  Trial,  «s>121,  191,  199. 
251,  352;  Venue,  <8=37. 

I.  THE  RELATION. 
(B)  Btmtutovr  Revalatioa. 

^=»l6)/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  tins  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=>  num- 
ber sections  346-420,  at  the  end  of  this  topic. 
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where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(O)  Terailnatlon  and  Dlaeharc*. 

«=>23  (Tez.Civ.App.)  If  one  by  retiring  from 
business  breaks  a  contract  of  employment,  he 
is  liable  to  employ6  for  damages. — Merchants' 
life  Ins.  C!o.  t.  Grisw<dd,  212  S.  W.  807. 

m.   MASTER'S  I.IABILITT  FOR  IN- 
JURIES TO   SERVANT. 
\A)  Natnre  and  Bztent  In  Geaeval. 

€=»85  (Tez.Gom.App.)  Where  there  is  reason 
to  anticipate  some  injury  may  result  to  the 
servant,  the  master  must  ezercise  such  care  as 
will  prevent  the  injury,  aud  a  failure  to  do  so 
is  actionable  negligence,  if  injury  follows  the 
breach  of  duty  .--Collins  t.  Pecos  &  N.  T.  Ry. 
Co.,  212  S.  W.  477. 

«=>87</2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $=9num- 
ber  sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  indez-di- 
gests  will  be  found. 

«s>8Sa)  (Tez.CiT.App.)  Where  the  state  own- 
ed and  operated  a  railroad  under  Laws  80th 
Leg.  c.  74;  Laws  Slst  Leg.  (2d  Ez.  Sees.)  c. 
24;  Laws  33d  Leg.  c.  139  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  6745a-6745f),  and  em- 
ployed labor,  held  that  the  state  occupies  to  such 
employes  the  relations  of  an  ordinary  employer ; 
and,  where  an  employ^  was  injured  through  the 
negligence  of  agents  having  supervision  and 
management  of  the  road,  the  state  is  liable, 
though  .it  cannot  be  sued  without  permission. — 
State  T.  Elliott,  212  S.  W.  696. 
<s992(l)  (Ark.)  Employer  having  duty  of  fur- 
nishing employe  with  medical  attention,  or  un- 
dertaking to  discbarge  that  duty,  is  not  liable 
for  physician's  negligence  or  lack  of  skill,  but 
only  for  failure  to  ezercise  ordinary  care  to 
select  a  physician  with  requisite  skill  and  learn- 
ing who  will  give  employe  the  treatment  and 
attention  which  the  case  requires. — Smith  v. 
Buckeye  Cotton  Oil  Co.,  212  S.  W.  88. 
4=992(1)  (Mo.)  In  an  administrator's  suit  for 
damages  on  account  of  failure  of  decedent's 
employer  to  furnish  prompt  first  aid  and  proper 
medical  attendance  to  decedent  when  injured, 
instructions  held  to  be  correct  statement  of  the 
law  and  consistent.— Hunicke  v.  Meramec  Quar- 
ry Co.,  212  S.  W.  846.  * 

(B)   Tools,     Macblnerr,     AppUanoea,     And 
Places  for  Work. 

®=>IOI,  102(1)  (Mo.App.)  In  a  servant's  ac- 
tion for  injury  caused  by  cement  sacks  falling 
upon  him,  a  requested  instruction  that  defend- 
ants had  a  right  to  conduct  business  in  their 
own  way,  and  had  a  right  to  pjle  cement  as 
high  as  they  chose,  held  properly  refused. — 
Natt  T.  Aikin.  212  S.  W.  68. 
«=>IOI,  102(1)  (Tez.C}iv.App.)  The  state,  as  an 
employer  operating  state's  railroad,  is  bound 
to  furnish  employes  with  a  safe  place  in  which 
to  work.— State  v.  ElUott,  212  S.  W.  695. 
«=9lOr,  102(2)  (Tez.Com.App.)  Master  is  not 
an  insurer  of  servant's  safe^,  but  is  required 
to  ezercise  that  degree  of  care  which  |ui  or- 
dinarily prudent  person  engaged  in  like  busi- 
ness would  have  ezerdsed  under  similar  cir- 
cumstances.—Taylor  V.  White,  212  S.  W.  656. 
<G=>IOr,  102(2)  (Tex.Civ.App.)  Where  a  serv- 
ant alleged  negligence  on  the  part  of  the  master 
in  furnishing  a  defective  pipe  wrench,  a  charge 
that  it  is  the  duty  of  an  employer  to  furnish 
reasonably  safe  tools,  and  that  a  failure  to  do 
■o  is  negligence,  was  erroneous  as  making  such 
du^  absolute.— Tezas  &  Pacific  Coal  Co.  v.  Er- 
vin,  212  S.  W.  2.S4. 

«=>IOI,  102(4)  (Tex.C3oin.App.)  Before  master 
can  be  held  liable  for  failure  to  perform  a 
promise  to  remove  a  specific  danger,  it  is  neces- 
sary to  show  that  the  existing  conditions  were 
of  such  a  nature  that  their  maintenance  implied 
culpability.— Taylor  v.  White,  212  S.  W.  656. 


«=>I0I,  102(8)  (Tex.Com.App.)  Master  is  re- 
quired to  ezercise  ordinary  care  to  provide  serv- 
ant with  safe  place  to  work  and  with  reason- 
ably safe  and  suitable  machine^  and  appli- 
ances.—Taylor  V.  White,  212  S.  W.  656. 
e=9l05(l)  (Tez.Com.App.)  The  custom  of  oth- 
ers engaged  in  like  business  is  not  the  absolute 
test  of  negligence  in  failing  to  provide  safe 
working^  place  appliances,  but  where  master  was 
conducting  his  business  in  accordance  with  the 
uniform  custom  of  others,  it  devolves  upon 
servant  to  show  that  custom  Is  negligent;  the 
presumption  being  that  persons  in  like  busi- 
ness are  reasonably  prudent.— Taylor  v.  White, 
212  S.  W.  666. 

«s>l05(2)  (Tez.Com.App.)  An  employer  oper- 
ating an  electric  power  plant  is  not  negligent 
in  failing  to  fence  an  exciter,  which  is  cov- 
ered with  shield  leaving  no  ezposure  ezcept 
openings  for  adjusting  and  cleaning  machine, 
where  other  employers  in  same  line  of  business 
did  not  fence  in  exciters  by  guafd  rails,  and  cm- 
ploy6  who  came  in  contact  with  machine  was  ex- 
perienced and  familiar  with  the  surroundings.- 
Taylor  v.  White,  212  S.  W.  656. 
®=9ll3(l)  (Mo.App.)  A  railroad  company  is 
required  to  use  ordinary  care  to  provide  a  rea- 
souably  safe  place  for  its  trainmen,  and  is  lia- 
ble for  injuries  resulting  from  its  failure  to 
use  such  care  by  permitting  bluffs  so  near 
tracks  that  trainmen  on  the  ouUide  of  moving 
cars  or  engines  in  performing  their  duties  are 
struck  by  them. — Brown  v.  Missouri,  K.  &  T. 
Ry.  Co.,  212  S.  W.  26. 

®=»I25(1)  (Ky.)  To  render  an  employer  liable 
for  injuries  to  employ^  resulting  from  lever  of 
jack  Sying  back  end  striking  him,  employ^  must 
show  that  jack  was  defective,  and  tha^  defect 
was  known  to  employer,  or  could  have  been 
known  by  exercise  of  ordinary  care. — Howard 
r.  Stearns  Coal  &  Lumber  Co.,  212  S.  W.  463. 

(B)  Fellow   Servants. 

«=>I68(3)  (Tex.Civ.App.)  In  an  action  by  a 
servant  for  personal  injuries  against  an  empl<v- 
er  amenable  to  the  provisions  of  Employers'  Lia- 
bility Act  (Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arta.  5246h-5246zssz),  but  not  having  qualified, 
recovery  could  be  bad,  under  article  6246h, 
subd.  4,  for  negligence  of  the  employer  in 
hiring  an  inezpmenced  and  incompetent  em- 
ploy^.—Texas  &  Pacific  Coal  Go.  ▼.  Sherbley, 
212  S.  W.  768. 

$=>I73  (Tex.Civ.App.)  In  an  action  by  a  serv- 
ant for  injuries  against  an  employer  amenable 
to  the  provisions  of  the  Employers'  Liability 
Act  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
6246h-5246zszs),  but  not  having  qualified,  it 
is  necessary,  in  order  to  recover  on  the  ground 
of  negligence  of  the  employer  in  hiring  inex- 
perienced and  incompetent  servanta,  to  allege 
and  prove  that  the  employer  knew  of  the  inex- 
perience and  incompetency  of  the  servant,  or 
should  have  known  it— Texas  &  Pacific  Goal 
Co.  T.  Sherbley,  212  S.  W.  75a 

(F)  Risks  Aasnmed  by  Servant. 

«=>204(1)  (Tez.Civ.App.)  In  an  action  against 
an  employer  amenable  to  the  provisions  of  the 
Employers'  Liability  Act  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  arts.  5246h-5246zsz«),  but  not 
having  qualified,  assumption  of  risk  is  not  a 
defense.— Tezas  &  Pacific  Coal  Co.  v.  Sherbley, 
212  S.  W.  758. 

®=32I0(1)  (Mo.App.)  A  locomotive  engineer 
does  not  assume  the  risk  of  injury  from  the 
negligent  failure  of  the  railroad  company  to  use 
ordinary  care  to  furnish  him  a  safe  place  to 
work.— Brown  v.  Missouri,  K.  &  T.  Ry.  Co., 
212  S.  W.  26. 

«=>2I6(1)  (Tez.Com.App.)  Servant  assumes 
risks  caused  by  negligence  of  fellow  servant- 
Taylor  V.  White,  212  S.  W.  656. 
€=3217(18)  (Tex.Com.App.)  An  czperienced  em- 
ployfi  familiar  with  an  unfenced  exciter  in  an 
electric  power  plant  and  fully  appreciating  dan- 
ger of  injury  from  contact  with  it  w|)ile  in  on- 
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eration  assumes  the  risk.— Taylor  v.  White, 
212  S.  W.  666. 

«s>22l(5)  CI^ex.Coin.App.)  A  serrant  is  not  re- 
lieved of  the  assumption  of  risks  of  a  known  de- 
fect by  reason  of  a  promise  to  remedy  unless 
he  continues  in  the  service  in  reliance  on  such 
promise  and  has  reasonable  grounds  to  expect 
ita  fulfillment.— Taylor  v.  White,  212  S.  W.  866. 

(€>)    Contrlbntorr    Neirllarence    of    Servant. 

«=>227(1)  (Tex.Civ.App.)  In  an  action  by  a 
servant  for  injuries  ordinarily  intoxication  is 
simply  a  fact  for  the  jury  to  consider  in  con- 
nection with  all  the  facts  and  attendant  cir- 
cumstances in  determining  whether  an  act  done 
by  him  while  under  such  influence  was  negli- 
gence.—Texas  &  Pacific  Coal  Co.  ▼.  Sherblay, 
212  S.  W.  758. 

(H)  Aetlons. 

$=»250^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=3  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

«=>258(15)  (Tex.Civ.App.)  In  an  action  by  a 
servant  for  injuries,  an  allegation  ''that  it  was 
the  duty  of  defendant  to  properly  light  said 
mine,  and  that  it  failed  to  perform  said  duty, 
that,  if  it  had  been  properly  lighted,  plaintiff 
might  "Have  discovered  that  the  switch  was 
turned  wronp,  and  might  have  avoided  injury," 
was  not  subject  to  general  demurrer. — Texas  & 
Pacific  Coal  Co.  v.  Sherbley,  212  S.  W.  758. 
<S=>259(2)  (Tex.Civ.App.)  In  an  action  by  a 
servant  against  an  employer  amenable  to  the 
provisions  of  the  Employers'  Liability  Act  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  5246h- 
o246zzzz),  but  who  has  not  qualified,  allegation 
that  "the  defendant,  its  agents  and  servants, 
negligently,"  etc.,  "turned  the  switch,"  is  suflS- 
cient  upon  general  demurrer  under  article 
5246h,  subd.  4,  although  a  special  exception 
pointing  out  that  no  particular  servant  was 
named,  and  that  there  was  no  allegation  that 
the  person  or  empioy6  was  acting  within  the 
scope  of  his  employment,  would  be  sustained. — 
Texas  &  Pacific  Goal  Co.  t.  Sherbley,  212  S. 
W.  758. 

0=>264(7>  (Tez.CiT.App.)  In  an  action  by  a 
servant  for  personal  injnries,  it  was  error  to 
admit  evidence  of  incompetency  of  another  who 
caused  the  injury,  in  the  absence  of  an  allega- 
tion that  the  employer  knew  of  such  incompe- 
tency.— Texas  &  Pacific  Coal  Co.  v.  Sherbley, 
212  8.  W.  758. 

«s>265(9)  (Tex.Com.App.)  The  custom  of  oth- 
ers engaged  in  like  baslness  is  not  the  absolute 
teat  of  negligence  in  failing  to  provide  safe 
working  place  appliances,  but,  where  master 
was  conducting  his  business  in  accordance  with 
the  uniform  custom  of  others  it  devolves  upon 
servant  to  show  that  custom  is  negligent;  the 
presumption  being  that  persons  in  like  business 
are  reasonably  prudent.— Taylor  ▼.  White,  212 
S.  W.  656. 

e=927l(l)  (Tex.Civ.App.)  In  an  action  by  an 
injured  servant  based  on  negligence  of  the  mas- 
ter in  hiring  inexpcriencen  and  incompetent 
trapper  boy,  testimony  that  witness  had  not 
seen  him  trap  before  and  testimony  of  the  boy 
that  he  had  not  trapped  before  is  proper  and 
admissible.— Texas  &  Pacific  Coal  Co.  y.  Sher- 
blev,  212  S.  W.  758. 

«=»27l(3)  (Tex.Civ.App.)  In  an  action  by  an 
injured  servant  based  on  negligence  in  hiring 
an  inexperienced  and  incompetent  servant,  dec- 
laration made  by  plaintiff  to  one  occupying  the 
position  of  vice  principal  regarding  such  serv- 
ant that  "he  would  get  somebody  killed  by  put- 
ting that  boy  on  the  trap,"  was  admissible  to 
show  that  employer  had  notice  of  the  incompe- 
tency.—Texas  &  Pacific  Coal  Co.  v.  Sherbley, 
212  8.  W.  758. 

^=3278(2)  (Tex.Com.App.)  Evidence  held  to 
show  that  permanent  injury  to  a  section  (ore- 
man,  poisoned  by  handling  creosote  ties,  was 


the  prozinuite  result  of  negUgenc*  in  fidUng  to 
warn  him  of  the  danger.— (Jollins  ▼.  Pecos  £  N. 
T.  Ry.  Co.,  212  S.  W.  477. 
iS=»276(^  (Tex.ComApp.)  A  master's  negU- 
gence  and  the  proximate  cause  of  injury  to  a 
servant  may  be  established  by  circumstantial 
evidence.— Bock  ▼.  Fellman  Dry  Goods  Co., 
212  S.  W.  635. 

«=3278(1)  (Tex.Com.App.)  Plaintiif,  in.  an  ac- 
tion for  injuries  to  a  servant,  is  required  to 
convince  the  jury  by  fair  preponderance  of  the 
evidence  that  the  accident  resulted  from  de- 
fendant's negligence.— Bock  v.  Fellman  Dry 
Ooods  Co.,  212  S.  W.  636. 

A  master's  negligence  may  be  established  by 
circumstantial  evidence. — Id. 
4=3278(14)  (Ky.)  In  action  for  injnries  to  em- 
ployi  struck  by  lever  of  jack  when  it  flew  back, 
evidence  ^eld  insufficient  to  show  that  defend- 
ant had  knowledge  of  defect  in  jack  or  that  it 
was  defective.— Howard  v.  Steams  Coal  & 
Lumber  Co.,  212  S.  W.  463. 
«=>285(5)  (Mo.App.)  In  servant'a  personal  in- 
jury action,  where  there  was  evidence  that  ce- 
ment sacks  were  carefully  piled  in  the  usual 
way  under  a  foreman's  direction,  except  that 
the  height  was  unusual,  heUL,  that  the  ques- 
tion as  to  whether  the  unusual  height,  com- 
bined with  the  sagging  of  the  floor  on  which 
the  sacks  were  piled,  caused  them  to  fall  was 
for  the  jury.— Natt  v.  Aiken,  212  S.  W.  68. 
«=>285(6)  (Tex.Com.App.)  In  an  action  for 
death  of  an  employ^  from  falling  into  an 
elevator  shaft  in  a  poorly  lighted  room,  with  a 
greasy  floor,  bearing  marks  indicating  that  he 
slipped  and  fell  through  an  opening  under  the 
gate,_  evidence  lield  sufficient  to  require  the  sul>- 
mission  of  the  issues  of  defendant's  negligence 
and  the  proximate  cause  of  the  accident.— Bock 
V.  Fellman  Dry  Goods  Co..  212  8.  W.  636. 
«=>285(12)  (Tex.Com.App.)  In  action  by  sec- 
tion foreman  for  injury  to  liis  hands  and  face 
from  handling  ties  wet  with  a  poisonous  mix- 
ture known  as  creosote,  whether  the  permanent 
injuries  suffered  were  the  natural  and  proxi- 
mate result  of  defendant's  negligence  in  not 
warning  liim  of  danger,  held,  on  the  evidence, 
a  question  for  the  jury.— Collins  v.  Pecos  &  N. 
T.  By.  Co.,  212  S.  W.  477. 
«s>286(16)  (Mo_&pp.)  Whether  or  not  rail- 
road company  was  negligent  in  leaving  bluff 
along  its  right  of  way  with  a  clearance  of  only 
20  to  24  inches  between  the  engine  tank  and 
the  bluff,  which  struck  engineer  inspecting  a 
hot  l>ox,  was  a  question  for  the  jury. — Brown 
T.  Missouri,  K.  &  T.  By.  Co.,  212  S.  W.  26. 

In  an  action  for  the  death  of  a  locomotive  en- 
gineer struck  by  a  bluff  near  the  track,  evi- 
dence of  defendant's  rule  notifying  trainmen 
of  danger  from  structures  near  the  track,  does 
not  warrant  a  peremptory  instruction  for  de- 
fendant, particularly  where  the  rule  does  not 
mention  bluffs. — Id. 

®=»286(1S)  (Tex.Com.App.)  In  an  action  for 
death  of  an  employ6  from  falling  into  an  eleva- 
tor shaft  in  a  poorly  lighted  room,  with  a  greasy 
floor,  bearing  marks  indicating  that  he  slipped 
and  fell  through  an  opening  under  the  gate,  evi- 
dence held  sufficient  to  require  the  submission 
of  the  issues  of  defendant's  negligence  and  the 
proximate  cause  of  the  accident. — Bock  v.  Fell- 
man Dry  Goods  Co.,  212  S.  W.  835. 
cS=»288(16)  (Mo.App.)  Evidence  that  plaintiff 
piled  cement  sacks  to  an  unusual  height  on  his 
foreman's  orders,  etc.,  held  not  to  establish,  as 
a  matter  of  law,  that  he  assumed  risk  of  sacks 
falling  upon  him.— Natt  v.  Aiken,  212  S.  W.  58. 
€=>289(32)  (Mo.App.)  Where  a  locomotive  en- 
gineer assumed  the  customary  position  for  an 
engineer  examining  a  hot  box,  when  he  was 
injured  by  a  bluff  near  the  track,  the  question 
of  his  contributory  negligence  was  for  the  jury. 
—Brown  T.  Missouri,  K.  &  T.  By.  Co.,  212  S. 
W.  26. 

<S=>289(37)  (Mo.App.)  Evidence  that  plaintiff 
was  injured  by  cement  sacks  falling  upon  him, 
which  he  bad  piled  to  an  unusual  height  at  his 
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foreman's  orders,  Ae/d  not  to  establish  bis  con-, 
tribntory  neglieence  as  a  matter  ol  law.— Natt 
V.  Aiken,  212  S.  W.  68. 

<f=s29r(13)  (Tei.Civ.App.)  In  a  servant's  ac- 
tion for  injuries  hy  the  slipping  of  a  defective 
pipe  wreuch,  cauEing  him  to  be  caught  in  cx- 

?iosed  cogwheels,  instructions  held  erroneons  in 
ailing  to  instruct  the  jury  to  find  whether  the 
defective  wrench  or  the  exposed  cogwheels,  or 
both,  was  the  proximate  cause  of  the  injuries. 
—Texas  &  Pacific  Coal  Co.  v.  Ervin,  212.8.  W. 
234. 

IV.  3UABIUTIES  FOR  XNJtTBIES  TO 

THIRD  PERSONS. 

(A)  Acta  or  Omlaalona  of  Berrsni. 

«=9302(6)  (Tex.Civ.App.)  Where  local  manag- 
er of  company  started  on  trip  to  post  office  in 
company's  automobile  with  another  employe  to 
mail  report  to  company,  a  duty  of  his  employ- 
ment, and,  after  making  a  stop  on  the  other 
employe's  personal  business,  started  to  go  on, 
and  negligently  injured  a  pedestrian,  the  com- 
pany was  liable,  though,  after  mailing  the  re- 
port, he  intended  to  journey  on  to  his  home, 
and  though  the  use  of  the  automobile  was  after 
business  hours. — Pierce-Fordice  Oil  Ass'n  v. 
Brading,  212  S.  W.  707. 

^=»305  (Tex.Civ.App.)  If  a  servant's  deviation 
from  his  instructions  amounts  to  an  entire 
abandonment  of  the  service,  the  master  is  not 
liable  for  injuries  by  the  servant  during  such 
deviation;  but  if  the  deviation  is  a  mere  inci- 
dent to  a  duty  of  the  service,  and  after  termi- 
nation of  it  authorized  service  is  resumed,  the 
master  is  liable.— Pierce-Fordice  (Ml  Ass  n  v. 
Brading,  212  8.  W.  707. 

V.  rNTERFEBENCE  WITH  THE  BE- 
I^TION  BT  THIRD  PERSONS. 

(AJ  civil  lilabllltr. 

4sa34l  (Tez.Oiv.App.)  Where  one  knowingly 
induces  a  master  to  break  his  contract  with  his 
servant,  the  servant  has  a  right  of  action 
against  the  one  so  causing  the  breach  for  any 
damages  resulting.— Evans  v.  McKay,  212  8.  W. 
680. 

The  fact  that  an  employe's  contract  ia  from 
month  to  month  does  not  preclude  recovery  of 
damages  from  one  who  wrongfully  procured  his 
discharge.- Id. 

VI.  WOBKMEN'S    COHPENSATION 

ACTS. 

(A)   Nature  and  Qronnda  of  Maater'a  1,1a- 
bllity. 

«s>39l  (Tex.(3iv.App.)  Corporation  was  not  li- 
able for  medical  services  rendered  an  employe 
in  absence  of  special  authority  from  board  of 
directors,  where  corporation  had  provided  meth- 
od of  caring  for  injuries  to  employes  by  means 
of  insurance  it  had  taken  out  for  their  benefit 
under  the  Workmen's  Compensation  Act  (Ver- 
non's Sayles'  Ann.  Civ.  8t  1914,  arts.  5246h- 
624(Szzzz).— Producers'  Oil  Co.  v.  Green,  212  S. 
W.  68. 

(B)  Conpeaaation. 

<»=>385(6)  (Tex.Civ.App.)  Where  an  injured 
servant  bad  worked  in  the  employment  in  which 
he  was  engaged  when  injured  for  several  years 
before  Injury,  under  Workmen's  Compensation 
Act,  pt.  4,  §  1,  subsee.  1  (Vernon's  Ann.  Civ.  St. 
Snpp.  1918,  art  5246—82),  his  average  weekly 
wages,  and  not  the  average  weekly  wages  of 
other  persons  similarly  engaged,  were  the  prop- 
er basis  for  determining  the  amount  of  com- 
Sensation.- U.  S.  Fidelity  &  Guaranty  Co.  v. 
»avis,  212  8.  W.  239. 
«s>388  (Tex.Civ.App.)  The  brothers  of  a  de- 
ceased servant  were  "beneficiaries"  within  the 
meaning  of  Workmen's  Compensation  Act  1913 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
5246kk).— American  Indemnity  Co.  v.  Zyloni. 
212  S.  W.  183.  ' 


«=»39riA  [New,  vol.  7A  Kev-No.  Seriesl 

(Tex.Civ.App.)  An  injured  servant  could 
not.  under  Workmen  s  Compensation  Act,.pt.  2, 
§  5  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
5246—44),  repudiate  and  abrogate  the  ruling  of 
the  Industriiu  Accident  Board  awarding  com- 
pensation, and  at  the  same  time  treat  it  as  ef- 
fective and  binding  on  the  employer,  and  seek 
under  section  5a  to  hold  it  liable  for  a  lump 
sum  settlement  of  his  claim  by  reason  of  its 
failure  to  comply  with  the  mandates  of  the 
board.- U.  8.  Fidelity  &  Guaranty  Co.  v.  Davis, 
212  8.  W.  239. 

(O)  ProcoedlaKa. 

<&=>398  (Tex.Oiv.App.)  Brothers  of  deceased 
servant,  his  beneficianea,  through  the  attorney 
for  the  elder,  held  to  have  given  the  notice  of 
injury  and  made  the  claim  for  compensation  re- 
quired by  Workmen's  Compensation  Act  1913 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
o246ppp),  though  the  first  letter  of  the  attor- 
neys in  relation  to  the  matter  was  sent  to  the 
employer,  and  they  were  referred  to  the  insur- 
er, to  which  they  wrote  inclosing  a  copy  of 
their  first  communication.— American  Indem- 
nity Co.  V.  Zyloni,  212  8.  W.  183. 
€=9408  (Tex.Civ.App.)  In  view  of  Workmen's 
Compensation  Act,  pt.  2,  §  5  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art.  5246-44),  a  court  try- 
ing a  workmen's  compensation  case  by  impli- 
cation has  the  power  given  the  Industrial  Acci- 
dent Board  by  part  1.  S  16  (article  5246—33),  to 
approve  any  agreed  lump  sum  settlement,  and 
the  power  ^ven  it  by  section  12d  (article  6246— 
25)  to  review,  terminate,  diminish,  or  increase 
an  award  for  compensation  made. — U.  S.  Fi- 
delity &  Guaranty  Co.  v.  Davis,  212  S.  W.  2.39. 
e=>^\i  (Tex C!iv.App.)  In  a  workmen's  com- 
pensation case,  the  judgment  should  have  pro- 
vided for  the  issuance  of  executions  to  collect 
the  various  installments  of  compensation 
awarded  as  they  matured,  since  derk  cannot 
be  made  the  judge  to  determine  what  character 
of  process  he  shall  issue. — U.  S.  Fidelity  & 
Guaranty  Co.  v.  Davis,  212  8.  W.  239. 

In  a  workmen's  compensation  case,  the  form 
of  judgment  proposed  by  the  servant,  embody- 
ing iJie  right  and  power  of  the  court  to  review 
it,  and  diminish,  increase,  or  terminate  the  lia-. 
bUity  of  the  insurer  in  accordance  with  part  1, 
{  12d,  of  the  Act  (Vernon's  Ann.  Civ.  St  Supp. 
118,  art.  5246—25),  with  the  right  in  the  insur- 
er at  any  time  to  redeem  its  entire  liability  by 
payment  of  a  lump  sum  on  agreement  with  the 
servant,  with  the  approval  of  the  Industrial  Ac- 
cident Board,  In  accordance  with  part  1,  {  15 
(article  6246 — 33),  held  proper,  with  modifica- 
tion of  provisions  as  to  executions  and  the  ap- 
proval of  the  trial  court  of  any  lump  sum  set- 
tlement.— Id. 

<JS=>4I7(3%)  (Tex.<3iv.App.)  A  workmen's  com- 
pensation insurer  which  voluntarily  contested 
the  claim  of  the  deceased  servant's  brothers 
before  the  Industrial  Accident  Board  was  not 
bound  by  the  board's  final  award,  and  has  an 
appeal  therefrom  where  the  board  did  not  di- 
rect payment  of  the  award  to  the  brothers  or 
find  them  in  fact  beneficiaries,  but  merely  fixed 
the  amount  due,  and  ordered  payment  to  the 
"legal  beneficiaries,"  and  where  there  was  no 
express  agreement  the  parties  should  be  bound 
by  action  of  the  board.— American  Indemnity 
Co.  V.  Zyloni,  212  8.  W.  183. 

MECHANICS'  LIENS. 

See  Taxation,  «s>117. 

MILITARY  LAW. 

See  Army  and  Navy. 

MILITARY  SERVICE. 

See  Insurance,  ®=>128. 
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MINES  AND  MINERALS. 

See  Contracts,  «s>237;  Oorporationa,  ®=>80, 
■  406,  407;  Curtesy,  <S=»12:  Equity,  57;  Evi- 
dence, «=»65,  441,  635;  Homestead,  «s»118; 
Injunction,  «=>59,  118,  137,  163,  Judgment, 
«=>443 ;  Partition,  «=»85 ;  Partnership,  «=> 
64;  Remainders,  «=14;  Specific  Perform- 
ance, ^=>liZ;    Tenancy  in  Common,  ®=337. 

L  PUBUO  MIMEBAIi  lANOS. 
(A)  Beaer-ratlon  and  Dlapoaal  In  Qeneral. 

<S=»6  (Tex.)  Under  Acts  33d  Leg.  c.  173,  as  to 
permits  to  prospect  for  oil  and  gas  upon  pub- 
lic lands,  where  a  certain  area  had  been  law- 
fully surreyed  in  virtue  of  an  application  made 
under  the  act,  but  upon  which  no  permit  is- 
sued, the  field  notes  being  approved  by  the 
commissioner  and  filed  in  the  land  office,  the 
commissioner  was  authorized  to  treat  the  area, 
as  respects  a  later  application,  as  "surveyed 
land"  within  the  meanme  of  the  act.— Sibley 
▼.  Robison,  212  S.  W.  932. 

n.  TTIXB,  OONVEYANOES,  AND 
OONTRAOT8. 

(A)    RlKhts  and  Remedies  of  Ovrnera. 

«s>48  (Tex.Civ.App.)  Oil  produced  from  wells 
is  a  "mineral"  substance.— Texas  Pacific  Coal 
&  OU  Co.  T.  Howard,  212  S.  W.  736. 

(B)  GanTeyanaes  in  Qemeral. 

«=»55(3)  (Tex.Civ.App.)  Instrument  executed 
by  the  owner  of  supposed  oil  land  and  desig- 
nated as  an  oil  lease  held  a  conveyance  of  the 
mineral  rights  in  the  land  subject  to  defeas- 
ance for  failure  to  pay  the  rentals  as  stipulat- 
ed, and  subject  to  the  further  contingency  of 
termination  after  the  expiration  of  a  five-year 
period  by  failure  to  discover  the  minerals  men- 
tioned in  paying  quantities,  and  failure  to  ex- 
ercise ordinary  diligence  after  discovery  to 
mine  same.— Key  v.  Big  Sandy  Oil  &  Gas  De- 
velopment Co.,  212  S.  W.  300. 

(O)  Leaaea,  Ueenaea,  and  Oontraeta. 

«=>58  (Ky.)  Oil  and  gas  leases  for  5  and  10 
years,  or  as  long  as  oil  or  gas  was  produced, 
requiring  commencement  of  operations  within 
one  year  or  payment  to  extend  the  lease  with- 
in the  year,  entitling  lessor  to  certain  royal- 
ties, are  not  unilateral,  and  void  for  want  of 
mutuality.— Ohio  Valley  Oil  &  Gas  Co.  v.  Ir- 
vin  Development  Co.,  212  S.  W.  110. 
4S974  (Tex.Civ.App.)  The  agreement  by  the 
lessor  of  supposed  oil  land  that  the  well  drilled 
by  the  lessee  company  to  a  depth  of  2,000  feet 
was  a  complete  well  within  the.  meaning  of  the 
lease  was  binding  upon  her  and  upon  the  buyer 
from  her,  who  bought  the  land  with  full  notice 
of  the  construction  of  the  lease,  and  also  upon 
the  buyer's  lessee,  who  took  bis  lease  with  no- 
tice of  the  same  fact. — Key  v.  Big  Sandy  Oil  & 
Gas  Development  Co.,  212  S.  W.  300. 
«=»75  (Tei.Civ.App.)  The  $500  paid  by  the 
lessee  of  supposed  oil  land  in  addition  to  a  full 
performance  by  his  assignee  of  the  drilling 
contract  stipulated  in  the  lease  held  a  full  pay- 
ment of  the  consideration  required  for  continu- 
ation of  the  lease  for  the  five-year  period  stip- 
ulated in  it.— Key  v  Big  Sandy  Oil  &  Gas  De- 
velopment Co.,  212  S.  W  300. 
®=977  (Tex.)  Lessee  of  oil  lands  for  20  years 
held  to  have  abandoned  bis  rights  under  the 
lease  in  having  drilled  as  required  by  the  lease 
and  struck  oil  and  then  having  removed  his  ma- 
chinery when  the  well  ceased  to  flow  without 
expectation  of  resumption  of  operations. — 
Grubb  V.  McAfee,  212  S.  W  404. 
€=>78(1)  (Ky.)  The  purpose  of  gas  and  oil 
leases  is  the  dcvcloprapnt  of  the  property  and 
the  collection  of  royalties,  and  the  lessee  will 
not  be  permitted  to  post]>one  the  land's  devel- 
opment for  an  unrcasonnble  length  of  time,  or 
extend  the  lease  indefinitely  by  paying  nominal 


rent.— Ohio  Valley  Oil  &  Gas  Co.  t.  Inrln  De- 
velopment Co.,  212  S.  W.  110. 
<8=»78(1)  (Tex.)  The  lessee  of  oU  lands  after 
oil  was  encountered  in  the  first  well  sank  held 
under  obligation  implied  by  law  to  exercise  rea- 
sonable diligence  to  continue  drilling  and  min- 
ing operations  on  the  land. — Grubb  v.  McAfee, 
212  S.  W.  464. 

<8=978(1)  '(Tex.Clv.App.)  The  contractual  con- 
sideration of  a  five-year  oil  lease  having  been 
fully  perJFormed  by  the  lessee  by  drilling  a  well, 
the  lessee  was  under  no  obligation  to  drill  an- 
other well  in  order  to  bold  the  lease  for  the  five- 
year  period.- Key  v.  Big  Sandy  Oil  4  Gas  De- 
velopment Co.,  212  S.  W.  800. 
«s»78(2)  (Tex.)  The  lessee  of  oil  lands  after 
oil  was  encountered  in  the  first  well  sunk  held 
under  obligation  implied  by  law  to  exercise  rea- 
sonable diligence  to  continue  drilling  and  min- 
ing operations  on  the  land,  but  the  contract, 
which  specified  as  the  sole  cause  of  forfeiture 
of  the  lessee's  right  a  failure  to  drill  a  first 
well  within  time,  did  not  make  the  oblif^tion  a 
condition  subsequent,  end  did  not  authorize  for- 
feiture of  the  lease  for  noncompliance. — Grubb 
V.  McAfee,  212  S.  W.  464. 
«=»78(3)  (Ky.)  While  an  agreed  royalty  and 
development  of  the  property  was  provided  for 
in  a  gas  and  oil  lease,  lessor  could  not  forfeit 
lease  for  nondevelopment  without  notifying  les- 
see that  he  would  no  longer  accept  the  annual 
rentals,  but  would  demand  commencement  of 
operations  within  a  reasonable  time. — Ohio 
Valley  Oil  &  Qas  Co.  v.  Irvin  Development 
Co.,  212  S.  W.  110. 

<8=»79(1)  (Ky.)  The  fact  that  a  coal  mining 
company  pays  to  a  husband,  life  tenant  by  cur- 
tesy of  his  wife's  coal  lands  leased  by  her  to 
another  oompany,  which  sold  to  the  first,  a 
stipulated  annual  rent  for  use  of  certain  build- 
ings on  the  land,  and  for  the  right  to  haul  over 
it  coal  from  other  lands,  does  not  preclude  the 
life  tenant  husband  from  recovering  from  the 
company  his  part  of  the  royalties  due  from  the 
operation  of  mines  on  the  land. — Caudil  v. 
Wagoner,  212  S.  W.  422. 

^s>79(6)  (Ky.)  Under  oil  and  gas  lease  provid- 
ing for  annual  rental  of  $12.50,  where  the  pay- 
ment there«f  at  the  end  of  the  first  year  was 
delayed  for  three  days,  and  the  rental  was  then 
deposited  as  provided  in  the  lease,  such  depos- 
it was  sufficient  to  avoid  forfeiture  for  failure 
to  pay  rent— Ohio  Valley  Oil  &  Gas  Co.  v. 
Irrin  Development  Co.,  212  S.  W.  Ua 


See  Infants. 


MINORS. 
MORTGAGES. 


See  Acknowledgment,  ®s>20;  Appeal  and  Er- 
ror, «=>172,  931,  1060;  Chattel  Mortgages; 
Constitutional  Law,  ^=9278,  290;  Corpora- 
tions, ^s>106 ;  Covenants,  €=3 130 ;  Evioence, 
«=9318,  383;  Homestead,  <»=»96,  146;  Hus- 
band and  Wife,  <S=s>171 ;  Municipal  Corpora- 
tions, <S=>294,  40'7,  443 ;  Partnership,  «=»131; 
Taxation,  ®=>53a;  Vendor  and  Purchaser, 
«=3266. 

I.  REQinSXTES   AHD  VAUDITT. 

(D)  Validity. 

€=>86(3)  (Mo.)  In  a  suit  by  a  person  of  un- 
sound mind  by  her  guardian  to  set  aside  a  deed 
of  trust  executed  by  such  insane  person,  evi- 
dence held  insufficient  to  establish  mental  in- 
capacity of  such  person  at  or  prior  to  date  of 
the  execution  of  the  trust  deed. — ^Messer  t. 
Heifer,  212  S.  W.  896. 

m.  OONSTBUOTION  AND  OPEKA- 
TION. 

(O  Propertr    Mortiraiced,    and    Batatea   •* 
Partlea  Tiierela. 

«=3l37  (Tex.Oiv.App.)  Mortgagee  of  lands  is 
but  a  lienholder;    the  legal  title  remaining  in 
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the  owner  of  the  mortgaged  premises. — Sanger 
Bros.  T.  Hunsucker,  212  S.  W.  514. 


rw. 


BIGHTS  AND  UABIUTCBS 
PARTIES. 


OF 


«ssf\97  (Tex.GW.App.)  Mortgagee  of  lands  is 
bat  a  lienholder,  the  legal  title  remaining  in  the 
owner  of  the  mortgaged  premises,  with  an  un- 
impaired right  to  lease  and  obtain  the  emble- 
ments in  the  way  of  growing  crops.— Sanger 
Bros.  T.  Hunsucker,  212  S.  W.  514. 

V.  ASSIGNMENT  OF  MORTGAGE  OR 

DEBT. 

4=>235  (Mo.App.)  Where  lender  on  security  of 
deed  of  trust,  she  having  purchased  from  her 
agent  a  note  for  principal  and  notes  for  interest 
secured  by  such  deed,  was  the  owner  of  the  note 
first  negotiated,  another  principal  note  and  in- 
terest notes  being  subsequently  negotiated  by 
plaintifTs  fraudulent  agent  to  a  second  lender 
on  the  security,  plaintiff's  note  will  be  consid- 
ered the  real  note,  entitled  to  priority,  as  to  the 
security  of  the  deed  of  trust,  over  those  held 
by  the  second  lender  though  plaintiff's  note,  by 
the  fraud  of  the  agent,  was  never  recorded. — 
Foege  V.  Woestendiek,  212  S.  W.  411. 

VI.  TRANSFER  OF  PBOPEBTTMOBT- 

GAGED  OB  OF  EQUITY  OF 
REDEMPTION. 

$s»275  (Tex.Civ.App.)  Ordinarily  purchaser  of 
mortgaged  property  who  assumes,  or  purchases 
subject  to,  the  mortgage  is  estopped  to  deny 
its  validity.— Clark  v.  Scott,  212  S.  W.  728. 

Grantee  of  mortgaged  premises  who  has  not 
assumed  mortgage,  and  has  purchased  without 
reduction  on  account  thereof,  may  dispute  its 
validity. — Id. 

©=»277  (Tcx.Civ.App.)  One  purchasing  prop- 
erty incumbered  with  a  mortgage  is  not  per- 
sonally bound  to  pay  debt  unless  he  assumes  it, 
but  mortgage  remains  a  lien  against  the  land. — 
Clark  V.  Scott,  212  S.  W.  728. 
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cessity  of  inquiring  into  and  ascertaining  wheth- 
er the  trustee  had  been  empowered  to  sell  by 
having  been  requested  so  to  do  by  the  bene- 
ficiary or  holder  of  the  notes  secured,  having 
made  no  inquiry,  the  purchasers  assumed  the 
trustee  had  power  at  their  peril,  and  where  he 
was  without  power  his  sale  was  void. — Bowman 
V.  Oakley,  212  8.  W.  549. 

Where  the  substitute  trustee  tinder  deeds  of 
trust  sold  the  land  without  authority  because 
not  on  request  of  the  beneficiary  or  holder  of  the 
notes  secured,  the  purchasers  are  not  protected 
as  bona  fide  purchasers  of  the  legal  title,  for  the 
rule  of  bona  fide  purchasers  applies  only  to 
cases  of  purchase  from  a  holder  of  the  legal 
title  who  has  power  to  convey. — Id. 
«s>372(4)  (Tex.Civ.App.)  Purchaser,  at  trustee 
sale,  under  deed  of  trust,  was  not  entitled  to 
crops  growing  and  unmatured  at  time  of  sale 
as  against  assignees  of  crop-sharing  rental  con- 
tract.—Sanger  Bros.  V.  Hunsucker,  212  S.  W. 
514. 

Where  land  is  rented  under  crop-sharing  rental 
contract,  and,  while  crops  are  growing,  is  sold 
under  deed  of  trust,  and,  after  sale,  a  portion 
of  the  land  is  replanted  by  tenant  under  agree- 
ment with  purchaser,  assignees  of  rental  con- 
tract ore  entitled  to  the  rent  crop  share  of  the 
replanted  crops  as  against  purchaser. — Id. 

Rental  contract,  entered  into  by  purchaser 
under  deed  of  trust  with  tenant  in  possession, 
with  knowledge  of  tenant's  rental  contract  with 
former  owner,  and  assignment  of  rents  there- 
under, is  of  no  effect  as  against  assignees.— Id. 

X.  FORECLOSURE  BT  ACTION. 
(I)    Jndsment    or   Decree   mnd    Bzeentlon. 

«=>497(2)  fTex.Civ.App.)  Judgment  foreclosing 
mortgage,  va  action  against  husband  mortga- 
gor, fs  not  res  adjudicata  against  wife  who  was 
not  made  a  party  to  the  suit,  and  in  no  way 
affects  her  right  to  assert  her  homestead  claim 
to  the  land.— Barbee  v.  Lundy,  212  S.  W.  257. 

MOTOR  CAR. 

See  Bailroads,  «=»275. 

MOTOR  CYCLE. 

Oorporatioos,     9=9705, 


See    Municipal 
Trial,  «^189, 


708; 


Vn.  PAYMENT     OB     PEBFOBMANOE 

OF   CONDITION.    REI.EA8E, 

AND    SATISFACTION. 

$=»305  (Tex.Com.App.)  A  mere  change  In  the 
form  of  indebtedness  will  not  discharge  the 
mortgage  or  deed  in  trust,  the  mortgage  con- 
tinuinir  so  long  as  the  debt  it  is  given  to  secure 
subsists,  since  it  secures  the  debt,  and  not  the 
note  or  other  evidence  of  the  debt. — W.  O.  Bel- 
cher Land  Mortgage  Co.  v.  Taylor,  212  S.  W. 
847. 

IX.  FORECLOSURE  BY  EXERCISE  OF 
PO'nrER   OF   SALE. 

®=»333  (Tex.Civ.Ai)p.)  Where  a  trustee  under 
deeds  of  trust  or  his  substitute  was  authorized 
by  the  deeds  to  sell  the  property  only  at  the 
request  of  the  beneficiary  or  other  holder  of  the 
notes  secured,  the  request  provided  for  was  es- 
sential to  passing  of  title  by  the  substitute  trus- 
tee.—Bowman  V.  Oakley,  212  S.  W.  549. 
€=»335  (Tex.Com.App.)  A  sale  made  under  a 
deed  of  trust  for  a  sum  larger  than  the  amount 
with  which  the  property  is  properly  chargeable 
is  not  void,  and  a  power  oi  sale  in  such  deed 
can  be  exercised  if  anv  part  of  the  debt  is  due 
and  owing. — W.  C,  Belcher  Land  Mortgage  Co. 
V.  Taylor,  212  S.  W.  647. 
«=>350  (Tex.Com.App.)  Under  Act  of  March 
21,  1889  (Kev.  St.  1911,  art.  3759).  a  sale  of 
property  under  deed  of  trust  executed  prior  to 
enactment  of  such  act  was  not  required  to  be 
made  in  county  in  which  property  was  situated, 
although  time 
after  act  had  i 
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MOVING  PICTURES. 

See  Injunction,  ®=al02,  118. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  9=>260;  Carriers,  9=> 
12,  18;  Constitutional  Law,  «=»43,  290; 
Counties:  Courts,  $=9231;  Damages,  €=> 
208;  Dedication,  «=5»14 ;  Injunction,  ®=»167. 
171,  176;  Eminent  Domain,  <S=>230;  Evi- 
dence, 9=931.  553;  Habeas  Corpus,  9=93; 
Health,  9=924;  Mandamus,  9=9l51;  Plead- 
ing, 9=98;  Railroads,  9=969;  Schools  and 
School  Districts;  Street  i Railroads;  Tel- 
egraphs and  Telephones,  9=9lO;  Trial,  9=9 
194,  253;    Vendor  and  Purchaser,  9=9l6. 

I.  CREATION,    ALTERATION,    EXIST- 
ENCE, AND  DISSOLUTION. 

(A)  Ineor*or«tlOB    and    Ineldents    ot  '^z- 
latenee. 

^Q^g  (Tex.Civ.App.')  Provisions  of  city  char- 
ter specially  granted  to  city  by  Legislature  have 
fV  imtne  force  and  effect  as  any  other  positive 
"■^e.'i^TU  \aw  of  tAie  state.— Oawthon  v.  City  of 
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or  subjected  to  inquiry  by  the  courts  as  to  its 
motiTes,  reasons,  or  purposes  In  enacting  ordi- 
nances.—Houston  Electric  Co.  v.  City  of  Hous- 
ton. 212  S.  W.  198. 

IZ.  P1TBIJ0  IMPBOVEMEITTS. 

(B)   Preliminary     Proceedlnra    and    Ordi« 
nances   or   Resolutions. 

<S=>294(5)  (Tex.Oir.App.)  Though  no  notice  of 
the  proposed  paving  of  a  street  was  given  a 
mortgagee,  held,  that  publication  in  a  newspa- 
per of  notice  of  the  proposed  pavement  was 
snfficient  to  bind  the  mortgagee;  the  city  char- 
ter, wliich  provided  for  notice,  declaring  that 
service  of  notice  by  advertisement  should  be 
conclusive.— Wooten  t.  Texas  BituUtbic  Co., 
212  S.  W.  248. 

(O)  Oontraeta. 
9=3331  (Mo.App.)  Insertion  of  notices  for  bids 
for  sewer  contract  in  only  one  newspaper,  with 
second  notice  appearing  only  12  days  before 
day  set  for  letting  of  bids,  and  with  both  no- 
tices appearing  on  page  of  paper  devoted  ex- 
clusively to  news  of  another  town,  did  not  com- 
ply with  ordinance  requiring  notices  to  appear 
in  proper  and  appropriate  newspapers  by  at 
least  two  insertions  to  appear  at  least  16  days 

grior   to  opening  of  bids."— City   of  Webster 
[roves  to  Use  of  McMahon  v.  Reber,  212  S. 
W.  38. 

€=s>34l  (Mo.App.)  Sewer  contract  entered  into 
by  city  of  the  fourth  class  pursuant  to  special 
ordinance  under  authority  conferred  by  Rev. 
St.  1909,  IS  9384  and  9385,  after  insufficient 
compliance  with  requirements  of  ordinance  as 
to  publication  of  notice  for  bids,  was  not  legal- 
ly authorized,  though  such  statutes  did  not  re- 
quire solicitation  of  bids  or  letting  of  contract 
to  lowest  bidder. — City  of  Webster  Groves  to 
Use  of  McMahon  v.  Reber,  212  S.  W.  38. 

(B)   Aasessments  tor  Benellta,  and  Special 
Taxes. 

«=>407fl.)  (Tex.Civ.App.)  Where  a  city  charter 
provided  that  on  the  day  fixed  for  hearing  any 
person  owning  or  having  any  interest  in  the 
property  proposed  to  be  assessed  for  paving 
should  have  the  right  to  be  heard,  held,  that 
the  provision  of  the  charter  making  the  lien 
of  paving  superior  to  that  of  a  mortgage  was 
not  invalid.— Wooten  v.  Texas  Bitulithic  Co., 
212  S.  W.  248. 

<S=>443  (Tex.Civ.App.)  Where  an  assessment 
for  street  paving  was  invalid  ah  initio  because 
the  board  of  commissioners  of  the  city  attempt- 
ed to  act  under  their  general  authority  with- 
out following  the  provisions  applicable  because 
property  owners  had  petitioned  for  the  im- 
provement, the  fact  that  act  of  the  board  did 
not  prejudice  one  holding  a  mortgage  on  abut- 
ting property  held  not  to  validate  the  assess- 
ment.—Wooten  V.  Texas  Bitulithic  Co.,  212  S. 
W.  248. 

^=3445  (Mo.App.)  Tax  bills  issued  for  work  done 
under  a  sewer  contract  not  legally  authorized 
are  void.— City  of  Webster  Groves  to  Use  of 
McMahon  v.  Reber,  212  S.  W.  .38. 
©=9446  (Tex.Civ.App.)  Though  the  contract 
for  paving  a  street  called  for  pavement  to  the 
south  line  of  an  intersecting  street,  and  the 
pavement  constructed  extended  only  to  the  north 
line,  held  that,  as  the  contract  made  the  charter 
and  ordinances  of  the  city  a  part  thereof,  and  all 
of  the  proceedings  by  the  board  of  commission- 
ers, etc«  showed  that  the  pavement  was  to  ex- 
tend only  to  the  north  line  of  the  intersecting 
street,  the  assessment  for  such  paving  was  not 
open  to  attack  on  that  ground.— VVooten  v.  Tex- 
as Bitulithic  Co.,  212  S.  W.  248. 
«=>485(5)  (Mo.App.)  In  action  on  tax  bills, 
contractor  established  prima  facie  case  by  in- 
troducing in  evidence  the  tax  bills  described  in 
the  petition. — City  of  Webster  Groves  to  Use 
of  jfolahon  v.  Ilcber,  212  S.  W.  38. 
^=35i3(<i)  (Mo.App.)  In  owner's  action  to  en- 
join issuacce  of  special  tax  bills  for  construc- 


tion of  pavement  and  delivery  thereof  to  con- 
tractor, the  contractor  is  the  real  party  inter- 
ested and  a  necessary  party  to  the  suit— We- 
genka  ▼.  City  of  St.  Joseph,  212  S.  W.  71. 
^=3516  (Tex.Civ.App.)  Though  a  city  charter 
provided  that  any  person  interested  in  property 
assessed  for  street  improvements  should  not  in- 
stitute soit  to  contest  the  validity  of  the  assess- 
ment after  a  time  fixed,  the  assessment  can  be 
collaterally  attacked  where  the  board  of  com- 
missioners of  the  city  did  not  acquire  jurisdic- 
tion under  the  charter  to  levy  the  assessment. — 
Wooten  T.  Texas  BituUthic  Co.,  212  S.  W. 
248. 

C=>522  (Tex.Oiv>App.)  Where  a  city  charter 
made  it  the  duty  of  the  board  of  eommiasioners 
to  order  a  street  paved  whenever  the  owners  of 
60  per  cent  of  the  property  abutting  thereon 
should  present  a  written  petition  therefor,  and 
provided  that  assessment  Mould  be  paid  in  five 
installments,  and  a  petition  for  paving  signed 
by  the  owners  of  more  than  60  per  cent,  was 
filed,  the  board  of  commissioners  cannot  dis- 
regard it,  and,  acting  under  their  general  au- 
thority, order  Improvement  and  provide  for 
payment  of  the  assessment  within  30  days  after 
acceptance  of  the  work.— Wooten  t.  Texas  Bit- 
ulithic Co.,  212  S.  W.  248. 

SnC.   USE  ANB  REGUI.ATION  OF  PUB. 

UO   PLACES,  PBOFEBTT. 

ANB  WOBKS. 

(A)  Streets  and  Other  Pnblle  'Wara> 

«==>705(1)  (MoApp.)  In  an  action  for  personal 
injuries  received  in  collision  at  street  cross- 
ing, the  warning  that  defendant's  servant  was 
required  to  give  of  the  approach  of  his  motor- 
cycle was  a  reasonably  sufficient  warning  and 
in  time  to  permit  pedestrians  to  avoid  in- 
jury, and  a  warning  given  by  the  noise  of  the 
exhaust,  which  grew  less  as  the  speed  slowed, 
was  insufficient  and  tended  to  confuse. — Woods 
r.  Kansas  City  Light  &  Power  Co.,  212  S.  W. 
899. 

4=>706(5)  (Mo.App.)  In  an  action  for  dam- 
ages for  personal  injuries,  evidence  held  snffi- 
cient to  sustain  the  allegation  of  the  negligence 
of  the  defendant's  servant  in  passing  over  the 
intersection  of  city  streets  at  a  negligent  and 
dangerous  rate  of  speed  without  having  his 
motorcycle  under  reasonable  control. — Woods 
V.  Kansas  City  Light  &  Power  Co.,  212  S.  W. 
899. 

In  an  action  for  personal  injuries  received 
at  a  street  crossing,  evidence  held  sufficient  to 
sustain  the  allegation  that  defendant's  serv- 
ant was  negligent  in  not  sounding  a  reason- 
ably sufficient  warning  of  the  approach  of  the 
motorcycle  he  was  riding  to  the  street  inter- 
section and  failing  to  keep  a  reasonably  suf- 
ficient lookout  ahead. — Id. 

In  an  action  for  personal  injuries  resulting 
from  being  struck  by  a  motorcycle  at  a  street 
intersection,  evidence  held  to  show  thst  de- 
fendant's servant  operating  the  motorcycle 
could  have  seen  plaintitC  at  a  greater  distance 
bad  he  not  been  negligent  in  keeping  a  lookout 
ahead. — Id. 

®=>706(6)  (Mo.App.)  In  an  action  for  personal 
injuries  resulting  from  being  struck  by  a  mo- 
torcycle at  a  street  crossing,  where  the  rate  of 
speed  pleaded  and  submitted  was  neither  ordi- 
nance nor  statutory,  but  common-law,  speed, 
it  was  for  the  jury  to  determine  whether  or 
not  it  was  rea'jonable  under  the  circumstances 
—Woods  V.  Kansas  City  Light  &  Power  Co., 
212  S.   W.  899. 

@=>706(8)  (Mo.App.)  In  an  action  for  persoiM) 
injuries  received  in  collision  at  street  intpr(>«>- 
tion,  an  instruction  that,  if  the  jury  found  that 
the  operator  "whs  driving  the  motorcycle  re- 
ferred to  in  evidence  north  on  Trooat  avenue," 
etc.,  held  not  erroneous  as  broadening  the  in- 
struction, for  the  reason  that  the  petition  al- 
leged the  motorcycle  was  being  operated  on 
the  wrong  side  of  the  street,  since  plaintiff 
was  not  required  to  submit  all  his  various  al- 
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legation*  of  negligence  to  the  jury — Woods  ▼. 
Knnsas  City  Ught  &  Power  Co.,  212  S.  W. 
8»9. 

In  an  action  for  personal  injuries  resulting 
from  a  pedestrian  being  struck  by  «  motorcy- 
cle at  a  street  intersection,  plaintiS  was  not 
required  to  submit  an  alleged  violation  of  a 
city  ordinance,  where  the  case  was  submitted 
to  the  jury  on  common-law  negligence,  and 
followed  the  allegation  of  the  petition  refer- 
ring thereto. — Id. 

In  tin  action  for  personal  injaries  received  by 
plnintiCf  when  struck  by  a  motorcycle  at  a 
street  intersection,  a  tendered  instruction 
which  sought  to  tell  the  jury  that  plaintiff 
stepped  in  the  way  of  an  approaching  motor- 
cycle when  the  evidence  was  that  the  motorcy- 
cle ran  him  down  was  misleading,  and  tended 
to  prejudice  plaintiffs  case,  and  was  properly 
refused.— Id. 

ZIX.  TOBT8. 

(A)  Bxeretse  of  Governmeatsl  and  Corpo- 
rate Po'wers  tM  General. 

«=3723</2  (Tex.ComJipp.)  City  of  Dallas  Char- 
ter, art.  14,  {  11,  requiring  written  notice  of 
Injury  as  a  condition  precedent  to  a  suit  against 
a  dty  for  such  injury,  is  valid. — City  of  Dallas 
v.  Shows,  212  S.  W.  633. 

4s»733(l)  (Mo.)  In  providing  in  Its  public  park 
a  pavilion  lumlshed  with  a  rest  room  and 
ladies  toilet  room,  a  city  did  not  act  in  its 
governmental  capacity  to  exempt  it  from  lia- 
bility for  injuries  or  death  by  its  negligence  in 
maintaining  the  premises.— Kuenzel  v.  City  of 
St.  Louis,  212  S.  W.  876. 
$sa74l(l)  (Ter.Com.App.)  A  written  notice  to 
a  city  of  an  injury  required  by  City  of  Dallas 
Charter,  art.  14,  {  11,  is  a  condition  precedent 
to  an  action  for  such  injury,  though  the  injury 
was  the  result  of  an  act  of  the  city  itself.— City 
of  Dallas  v.  Shows,  212  S.  W.  633. 

The  requirement  of  notice  of  injury  as  a 
condition  precedent  to  an  action  under  City  of 
Dallas  Charter,  art.  14,  |  11,  is  in  derogation 
of  common  right,  and  will  be  construed  with  rea- 
sonaole  strictness,  and  not  extended  by  implica- 
tion beyond  its  own  terms  or  held  to  apply  to 
such  damages  as  are  not  within  its  dear  intent. 
-Id. 

City  of  Dallas  Charter,  art.  14,  |  11,  requir- 
ing actual  knowledge  or  written  notice  to  city 
of  defect  in  public  street,  highway,  or  grounds 
or  public  works  of  city  causing  damage  to  "per- 
son or  property"  at  least  24  hours  prior  to  in- 
jury, and  requiring  "person  injured"  to  give 
notice  of  injury  before  city  shall  be  liable  for 
"damages  of  any  kind,"  construed  to  require 
notice,  of  injury  only  in  case  of  personal  injury, 
and  not  in  case  of  injury  to  property. — Id. 
®=»74l(l)  (Tex.Civ.App.)  That  plaintiff's  In- 
jury wtis  due  to  negligence  of  street  and  bridge 
commissioner  of  dty,  and  that  the  commission- 
er had  actual  knowledge  of  the  injury,  did  not 
dispense  with  written  notice,  under  Houston 
City  Charter.  |  11,  to  mayor  and  city  coundl, 
stating  how  injuries  occurred,  apparent  extent 
thereof,  amount  of  damages  sustained,  amonnt 
for  which  claimant  will  settle,  present  and  past 
residence  of  claimant,  and  names  and  addresses 
of  witnesses;  the  purpose  of  notice  being  not 
merely  to  notify  dty  of  the  fact  of  the  injury, 
but  to  give  city  the  information  required  to  be 
pnnveyed  by  the  notice. — Cawtbon  v.  City  of 
Houston.  212  S.  W.  796. 

That  injured  party  wag  invited  to  present 
claim  for  damages  to  dty  council,  but  failed 
to  so  do  because  of  inability  to  get  conndl  to- 
gether, does  not  constitute  waiver  of  written 
notice  of  injury  to  mayor  and  dty  council  re- 
quired by  Houston  City  Charter,  |  11.— Id. 
<E=>74I(3)  (Tex.Civ.App.)  Notice  of  injury  to 
mayor  and  city  council  by  Houston  City  Char- 
ter, §  11.  cannot  be  waived  by  street  ana  bridge 
commissioner,  or  by  any  commissioner  or  num- 
ber of  commissioners  or  member  of  dty  coundl, 
but,  if  subject  to  waiver,  can  be  waived  only 


by  the  dty  council  and  the  mayor  jointly.— Caw- 
thon  V.  City  of  Houston,  212  S.  W.  796. 
4s3742(4)  (T«x.Com.App.)  In  action  against 
city  for  personal  injuries  and  for  damages  to 
property,  the  giving  of  notice  of  daim  of  dam- 
ages required  by  City  of  Dallas  Charter,  art. 
14,  I  11,  must  be  affirmatively  alleged  by  plain- 
tiff, being  a  condition  precedent  to  the  right  of 
action.— City  of  Dallas  v.  Shows,  212  S.  W. 


(C)  Defects  or  Obstraotions  In  Streets 
and  Other  Pablic  Ways. 

^=755(1)  (Ky.)  A  municipality  is  not  respon- 
sible for  injury  to  one  falling  upon  a  pavement, 
unless  the  pavement  was  inherently  dangerous, 
or  was  constructed  and  maintained  according  to 
a  plan  which  was  not  reasonably  safe,  and 
which  a  reasonably  prudent  person  would  not 
have  adopted  or  maintained.— Schmidt  v.  City 
of  Newport,  212  S.  W.  113. 
^=>763(1)  (Ky.)  While  a  city  is  not  an  insure!- 
of  the  safety  of  persons  traveling  upon  its 
streets,  it  has  the  duty  of  exercising  ordinary 
care  to  keep  and  maintain  its  streets  and  pave- 
ments in  a  reasonably  safe  condition  for  use  by 
the  public,  once  it  has  undertaken  to  do  so.— 
Schmidt  v.  City  of  Newport,  212  S.  W  113. 
<fc=»768(l)  (Mo.App.)  A  city  was  liable  for 
maintaining  its  brick  paved  street  at  a  crossing 
in  so  smooth  and  slippery  a  condition  that  a 
pedestrian  fell.— Berry  v.  City  of  Sedalia,  212 
S.  W.  34. 

<8=»768(2)  (Ky.)  The  mere  fact  that  a  pavement 
is  constructed  of  smooth  tile  is  not  sumdent  in 
itself  to  render  it  so  dangerous  and  unsafe  as 
to  fix  liability  upon  municipality  for  injuries 
to  persons  falling  thereon,  or  even  to  raise  a 
presumption  that  such  walk  Is  inherently  danger- 
ona,  but  it  is  in  a  glazed,  highly  polished  condi- 
tion, rendering  it  slick  and  slippery,  which 
makes  it  so  inherently  dangerous  as  to  render 
the  city  liable.— Schmidt  v.  City  of  Newport, 
212  S.  W   113. 

i8=»768(2)  (Mo.App.)  If  injury  results  to  a 
pedestrian  on  a  crosswalk  from  a  danger  in- 
herent in  the  adopted  plan,  the  dty  is  not  lia- 
ble, but  it  is  if  the  danger  has  arisen  from 
negligent  construction  or  maintenance  of  the 
plan.— Berry  v  City  of  Sedalia,  212  S.  W.  34. 
«=»768(4)  (MoJipp.)  A  city  was  not  liable  for 
planning  Its  streets  so  as  to  have  a  proper 
slope  from  the  crown  to  the  guttei-s  •  yet,  hav- 
ing constructed  a  jiavement  on  such  slope,  in 
maintaining  it  the  dty  was  under  duty,  in  view 
of  the  slope,  to  see  that  the  surface  did  not  be- 
come so  smooth  and  slippery  as  to  renderjt  dan- 
gerous to  oedestrians. — Be  ~' 
212  S.  W,  34. 


gerous  topedestrians. — Berry  v.  City  of  Sedalia, 


<8=»788(2)  (Ky.)  The  liability  of  the  city  for 
injuries  from  defective  street  does  not  arise 
until  the  dty,  through  its  authorized  officers, 
has  received  or  has  had  reasonable  opportunity 
to  obtain  knowledge  of  such  defective  condition ; 
but  the  municipality  will  be  charged  with  notice 
of  such  defects  as  it  could  by  the  exercise  of 
reasonable  care  have  discovered,  and  where  it 
authorized  the  use  of  a  sidewalk  by  property 
owner  for  advertising  purposes,  and  injury  re- 
sulted directly  or  proximately  therefrom,  the 
dty  is  liable.— Schmidt  v.  City  of  Newport,  212 
S.  W.  113. 

<g=808(8)  (Ky.)  Where  a  dty  allowed  a  aide- 
walk  to  be  used  for  the  special  benefit  of  a  thea- 
ter and  its  business,  by  recoustructliig  a  part 
of  it  with  smooth  tiling  for  advertisement  pur- 
poses, this  constituted  an  extra  burden  or  ser- 
vitude, and  if  it  was  in  such  an  unsafe  condi- 
tion as  to  renBer  the  city  liable  for  injuries 
sustained  by  a  pedestrian  falling  thereon,  the 
theater  company  was  also  liable,  and  was  prop- 
erly joined  with  the  dty  in  the  action.— Schmidt 
V.  City  of  Newport,  212  S.  W.  113. 
®=>8I4  (Ky.)  If  a  theater  b.v  perulission  of  the 
city  constructed  and  maintained  a  dangerous 
tiled  sidewalk,  and  injury  resulted  to  a  pe<lef3- 
trian,  the  city  and  owner  were  properly  joined 
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in  an  action  for  damagei.— Schmidt  ▼.  City  of 
Newport,  212  S.  W.  113. 

9=>8I6(1)  (Ky)  A  petition  in  an  action  for 
personal  injuries,  received  b]r  a  pedestrian  when 
she  slipped  and  fell  on  a  sidewallc  which  was 
used  for  advertising  purposes  by  an  amusement 
company,  held  Buffident  to  present  a  cause  of 
action  against  both  the  city  and  the  amusement 
company. — Schmidt  v.  City  of  Newport,  212  S. 
W.  113. 

^s>8l6(l)  (Mo.App.)  In  ft  pedestrian's  action 
for  injuries  against  a  city,  allegations  in  the 
petition  held  not  to  make  the  slope  of  the 
street,  for  which  the  city  was  not  liable,  a  part 
of  its  alleged  negligent  acts,  which  were  its  per- 
mitting the  brick  pavement  to  become  by  wear 
so  slick  and  slippery  as  to  be  apt  to  cause  a 
Wl— Berry  v.  City  of  SedaUa,  212  S.  W.  84. 
$=>8I9(1)  (Mo.)  In  a  suit  by  a  pedestrian,  who 
stepped  on  the  cover  of  a  coal  bole,  which 
tipped,  causing  her  to  fall  and  sustam  inju- 
ries, evidence  held  to  show  that  defendants,  the 
abutting  owners,  were  in  control  and  posses- 
sion of  the  opening.— lioundin  v.  Apple,  212  S. 
W    891. 

€=>8I9(4)  (Mo.App.)  In  a  pedestrian's  action 
against  a  city  for  injuries  in  slipping  on  a  street 
pavement,  evidence  held  not  to  show  that  plain- 
tiff was  injured  by  reason  of  the  plan  in  provid- 
ing the  slope  in  the  street  from  crown  to  gut- 
ters.—Berry  V.  City  of  Sedalia,  212  S.  W  34. 
€=»8l9((t)  (Mo.)  In  an  action  by  plaintiff,  who 
stepped  on  the  cover  of  a  coal  hole,  which 
tipped,  caasing  her  to  fall  and  receive  injuries, 
evidence  held  sufficient  to  establish  defend- 
ant's negligence,  showing  that  they  must  have 
had  knowledge  of  the  defect  in  the  cover. — 
Lonndin  v.  Apple,  212  S.  W.  891. 
«s>8l9(6)  (Tex.Civ.App.)  Evidence  held  suffi- 
cient to  show  that  defendant  city  had  notice, 
or  in  the  exercise  of  ordinary  care  should  have 
had  notice,  of  defective  condition  of  manhole 
into  which  plaintiff  pedestrian  fell, — City  of 
Ft.  Worth  V.  Weisler,  212  S.  W  280. 
(S=>8I9(7)  (Xex.Civ.App.)  In  suit  by  husband 
and  wife  for  injuries  to  the  latter,  due  to  cover 
of  manhole  in  street  of  defendant  city  tilting, 
causing  her  foot  and  leg  to  fall  into  hole,  held 
that  jury  was  justified  in  concluding  that  plain- 
tiff was  not  negligent,  and  was  not  acting  in 
violation  of  the  spirit  of  an  ordinance  forbid- 
ding use  of  street  by  pedestrians. — City  of  Ft. 
Worth  v.  Weisler,  212  S.  W  280. 
®=»822(2)  (Mo.App.)  In  an  action  against  a 
city  for  injuries  to  a  pedestrian  when  she  slip- 
ped on  a  slick  street  pavement  at  a  crossing,  in- 
stouctlon  held  not  erroneous  as  submitting  the 
elope  of  the  street  from  crown  to  gutter  as  part 
of  the  city's  negligence. — Berry  v.  City  of  Se- 
dalia, 212  S.  W.  34. 

In  such  action  instruction  that  greater  dili- 
gence on  the  city's  part  is  required  in  look- 
ing after  the  condition  of  a  street  or  crossing 
where  much  traveled  than  where  little  used  held 
proper,  especially  in  connection  with  another 
instruction  that  all  the  city  was  bound  to  do 
was  to  exercise  the  care  of  an  ordinarily  pru- 
dent person. — Id. 

In  such  action  the  city's  requested  instruction 
held  properly  refused  as  offered,  and  properly 
modified  to  limit  plaintiff's  right  to  recover,  on 
account  of  smoothness  and  slickness  of  the 
pavement,  to  smoothness  and  slickness  brought 
about  or  suffered  to  continue  as  defined  in  an- 
other instruction. — Id. 

€=3822(5}  (Mo.App.)  In  an  action  against  a 
city  for  injuries  to  a  pedestrian  when  she  slip- 
ped on  a  brick-paved  street  constructed  with  a 
dangerously  smooth  and  slippery  surface,  which 
also  became  such  by  wear  thereafter,  instruc- 
tion held  not  erroneous  as  submitting  disjunc- 
tively the  matters  of  original  construction  of 
the  pavement  and  subsequent  wear,  which  were 
alleged  conjunctively  by  the  petition. — Berry  v. 
City  of  Sedalia,  212  S.  W.  34. 
«=»822(5)  (Tex.Civ.App.)  In  suit  by  husband 
and  wife  for  injuries  to  the  latter,  due  to  cover 
of  manhole  in  street  of  defendant  city  tilting, 


causing  her  foot  and  leg  to  fall  into  hole,  in- 
structing that  burden  of  shoving  contributory 
negligence  was  on  defendant,  and  that  in  de- 
termining the  issue  the  jary  should  conrader 
all  the  facta  and  circumstances  in  evidence, 
held'  not  erroneous,  though  plaintifTg  evidence 
tended  to  show  such  negligence. — City  of  Ft 
Worth  v.  Weisler,  212  S.  W.  280. 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 


See  Insurance. 


NAMES. 


See  Banks  and  Banking,  ^=>5S7:  Criminal 
Law.  <&==>1159;  Covenants,  <S=>84;  Courts, 
>8=>200i4;  Elections,  <8=>i72,  179;  Execu- 
tors and  Administrators,  ^=^262;  Judgment, 
^soQl;  Partnership,  ®=>64;  Principal  and 
Agent,  «=>145 ;  Process,  «=9l47,  148,  149, 
166;  WUls,  <S=»515. 

®=>I4  (Ky.)  Identity  of  name  is  prima  facie 
evidence  of  identity  of  person.- May  ▼.  Ches- 
apeake &  O.  Ky.  Co.,  212  S.  W.  131. 
€==>I8  (Mo.App.)  There  is  a  presumption  of 
law  that  identity  .of  name  is  evidence  of  identi- 
ty of  person. — Produce  Exch.  Bank  y.  North 
nsas  City  Development  Co.,  212  S.  W.  898. 


Ei: 


NATURAL  GAS. 

See  Evidence,  «s»65. 

NAVIGABLE  WATERS. 

See  Boundaries,  «=»14,  36;  Evidence,  «=>472; 
Trespass  to  Try  Titie,  «=>41. 

II.  LANDS  UNDER  WATER. 

«=>36(2)  (Tex.Civ.App.)  The  expression, 
"thence  down  the  river,'  as  used  in  field  notes 
of  a  surveyor  of  a  patent,  is  construed  to 
mean  with  the  meanders  of  the  river,  unless 
there  is  positive  evidence  that  the  meander  line 
as  written  was  where  the  surveyor  in  fact  ran 
it;  for  such  lines  are  to  show  the  general 
course  of  the  stream  and  to  be  used  in  esti- 
mating acreage,  and  not  necessarily  boundary 
lines  (citing  Words  and  Phrases,  First  and  Sec- 
ond Series,  Down).— Burkett  ▼.  Chestnutt,  212 
S.  W,  271. 

NEGLIGENCE. 

See  Appeal  and  Error,  «=a>231,  742,  7B4,  1080, 
1052,  1062,  1064;  Carriers;  Damages,  «=» 
132,  185 ;  Evidence,  «=>123,  258 ;  Homicides 
®=375,  198;  Judgment,  «s>143;  liondlord 
and  Tenant,  4s>166;  Master  and  Servant, 
«=s>85-278;  Municipal  Corporations,  «=9705, 
706,  723Vj-822;  Pleading,  «=»8;  Railroads, 
(8=9260-485 ;  Shipping,  <8=s>54,  58;  Street 
Railroads,  <S=»81-118;  Telegrftpbs  and  Tele- 
phones, <S=»66;  Trial,  «=»191,  194,  109,  207, 
252,  253,  260,  350;  Vendor  and  Purchaser, 
e33350;  Venue,  ^=>8;  Waters  and  Water 
Courses,  <g=>178,  179. 

I.  ACTS  OR  OMISSIONS  CONSTITUT- 

INQ  NEGLIGENCE. 
(A)  Personal  Conduct  In  General. 

«=»  t  (Tex.Oom.App.)  Negligence  rests  primari- 
ly upon  two  elements:  First,  reason  to  antici- 
pate injury ;  and,  second,  failure  to  perform  the 
duty  arising  on  account  of  that  anticipation,  but 
to  render  negligence  actionable  it  must  be  in- 
corporated into  some  injury. — Collins  v.  Pecos  & 
N.  T.  Ry.  Co..  212  S.  W.  477. 

II.  PROXIMATE  CAUSE   OF  INJURT. 

<8=356(1)  (Ky.)  Proximity  in  point  of  time  or 
space  is  not  an  element  of  proximate  cause  of 
an  injury.— Nunan  v.  Bennett,  212  S.  W^.  670. 
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€=>59  (Ky.)  To  warrant  a  finding  that  negli- 
gence is  the  proximate  cause  of  an  injury,  it 
must  appear  that  the  injury  wbs  the  natural 
and  probable  consequence  of  the  negligence,  and 
that  it  ought  to  have  been  foreseen  in  the  light 
of  attcndttag  circumstances.— Nunan  y.  Bennett, 
212  S.  W.  570. 

To  fix  liability  for  remote  negligence,  the  in- 
jury must  be  one  that  under  all  the  circum- 
stances might  have  been  reasonably  foreseen  or 
anticipated  by  a  person  of  ordinary  prudence  to 
flow  from  or  be  the  natural  and  probable  conse- 
quence of  the  first  negligent  act. — Id. 
"3=359  (Tex.Com.App.)  "Proximate  cause"  in- 
corporates in  it  such  anticipation  of  result  as 
ought,  from  the  circumstances,  to  have  been 
foreseen  as  natural  consequences  of  a  negligent 
act ;  and  if  a  neglip;ent  act  produces  an  injury, 
and  more  serious  injury  naturally  flows  from  the 
negligence,  without  any  intervening  independent 
cause,  those  consequences  are  probable  and 
ought  to  be  foreseen,  and  are  chargeable  to  the 
negligence.— Collins  v.  Pecos  &  N.  T.  Ry.  Co., 
212  S.  W.  477. 

€=»6I(1)  (Ky.)  One  will  not  be  excused  on  the 
ground  of  tne  remoteness  of  injury  if  his  neg- 


Offloen 


ligent  act,  combined  with  an  intervening  act  for 
wluch  he,  was  not  responsible,  produced  the  in- 
jury, where  such  intervening  act  alone  would 
not  have  sufficed  to  produce  the  injury. — ^Nunan 
V.  Bennett,  212  S.  W.  670. 

m.  ooNmuBinoBT  neolioenoe. 

(C)   Imputed  Resllseiivc. 

$=b93(1)  (Tex.CivApp.)  Negligence  of  a  driver 
of  an  automobile  will  not  be  imputed  to  one 
riding  as  a  passenger. — Texas  Electric  Ry.  Co. 
r.  Crump,  212  S.  W.  827. 

(O)  ComparatlTe  NeKUrenoe. 

$=>IOI  (Mo.App.)  Contributory  negligence  is 
not  a  bar  to  recovery  for  the  wrongful  death  of 
a  locomotive  engineer,  under  Employers'  Lia- 
bility Act  Cong.  April  22,  1008  (U.  S.  Comp. 
St  fi  8657-8665),  but  only  diminishes  the  dam- 
ages.— Brown  v.  Missouri,  K.  &  T.  Ry.  Co., 
212  S.  W.  26. 

IV.  ACTIONS. 
rB)  Bvtaenee. 

«=s>l2l(2)  (Tex.CivApp.)  Negligence  will  not 
be  presumed  from  the  mere  fact  of  accident  or 
injury.— Texas  Electric  Ry.  Co.  v.  Crump,  212 
S.  W.  827. 

<S=»I22(1)  (Tex.OIv.App.)  Contributory  negli- 
gence will  not  be  presumed  from  the  mere  fact  of 
accident  or  injury. — Texas  Electric  Ry.  Co.  ▼. 
Crump,  212  S.  W.  827. 

QO)  Trial,  Jadarment,  and  Re-rlevr. 

€=>I36(26)  (Mo.App.)  In  an  action  for  person- 
al injuries  sustained  while  endeavoring  to  con- 
trol a  team  frightened  by  a  blast  in  a  quarry, 
evidence  held  to  warrant  the  court  in  submitting 
to  the  jury  the  question  of  plaintiff's  contribu- 
tory negligence.— Slinkard  v.  Lamb  Const.  Co., 
212  S.  W   61. 

®=»I38(2)  (Tei.Civ.App.)  Unless  the  evidence 
shows  a  case  without  proof  tending  to  show 
negligence,  it  is  not  error  to  refuse  to  charge 
that  negligence  cannot  be  presumed  from  the 
mere  fact  of  accident  or  injury,  but  is  a  fact 
that  must  be  proven  as  any  other  fact  in  issun 
—Texas  Electric  Ry.  Co.  v.  Crump,  212  S.  W' 
827. 

>I4I(2)  (Mo.App.)  Where  no  charge  of 


See  Criminal  Law,  «=»429,  430;  Counties,  «=» 
169;    Monidpal   Corporations,   €=3294,   831. 

NEW  TRIAL. 

See  Appeal  and  Error,  €=>231,  282,  285,  302, 
719,  722,  759.  1171,  1203;  Criminal  Law, 
<e=>915-945,  1031,  1037,  1059,  1066,  1097. 
1144,1182;  Homicide,  <S=>325 ;  Public  Lands, 
€=»178. 

II.  ORomrais. 

(F)   Terdlet  or  Findings  Contrarx  to  Iai* 
or   BTidenoe. 

«=s72  (Tex.Civ.App.)  Verdict,  to  authorize  trial 
or  Appellate  Court  to  set  it  aside,  must  be 
against  the  preponderance  of  the  evidence  to  a 
degree  showing  that  manifest  injustice  has  been 
done,  at  least  it  must  be  affirmatively  wrong. — 
Nations  v.  MiUer,  212  S.  W.  742. 
>3=>77(2)  (Ky.)  In  personal  inpury  case,^  it  is 
only  when  verdict  for  plaintiff  is  excessive  to 
an  extent  as  to  cause  the  mind  at  first  blush  to 
conclude  it  was  returned  under  the  influence 
of  passion  or  prejudice  on  the  part  of  the  jury 
that  the  court  is  authorized  to  set  it  aside  for 
that  reason.— Cumberland  R.  Co.  V.  Girdner, 
212  S.  W.  105.  • 

(H)    Ifevrly  Diacovered  Bvldence. 

€=»99  (Tex.Civ.App.)  The  grant  or  refusal  of 
new  trial  on  the  ground  of  newly  discovered 
evidence  is  largely  in  the  discretion  of  the  trial 
judge.- Nations  v.  Miller,  212  S.  W.  742. 
€=3 1 05  (Tex.Civ.App.)  Newly  discovered  evi- 
dence, when  its  object  is  to  impeach  the  credit 
of  the  witness,  is  not  a  ground  for  grant  of 
new  trial— Nations  t.  MiUer,  212  S.  W.  742. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appearance,  ®=923;  Attachment,  4=9376; 
Bills  and  Notes,  ®s>525;  Contracts,  <Ss9l0; 
Corporations,  ^=»429,  482;  Counties,  $=> 
169;  Courts,  <S=»20034  ;  Drains,  «=>86;  Ev- 
idence, «=>121,  817;  Frauds,  Statute  of, 
(4=>144;  Fraudulent  Conveyances,  ®=>132; 
Insurance,  «=»73,  807;  Judgment,  «=S26, 
725,  744;  Libel  and  Slandw,  «=9lO,  81,  88; 
Limitation  of  Actions,  $=»45,  100,  131;  Mas- 
ter and  Servant,  $s»271,  398;  Mines  and 
Minerals,  ©=»74,  78;  Municipal  Corporations, 
«8=»294,  331,  341,  723%,  741,  742,  788,  810; 
Partnership,  «=s»64;  Pledges,  ©=»56;  Prin- 
cipal and  Agent,  9=>143,  169;  Replevin,  4=9 
125;  Sales,  <3=9l93 ;  Schools  and  School  Dis- 
tricts, i8=»50;  Taxation,  <3=»68e,  658,  760; 
Tenancy  in  Common,  4=>15:  Trial,  4==>362; 
Trusts.  <S=9S56;  Vendor  and  Purchaser,  ®=» 
105,  228,  229,  230,  231,  232. 

NUISANCE. 


See  Animals,  4=94;  Constitational  Law, 
«=»237;  Limitation  of  Actions,  «=96S;  Stat- 
utes, 4=983,  121. 


OATH. 

Law,      ^=3211; 


Injunction, 


Oaa      Criminal 

°«S9146. 

,e,,j,2  (.Tex.CrApp.)  While  the  general  rule  is 

*<•  ft  deptity  may  do  what  his  principal  officer 
«=9i«mz;  ^lHo.App.;  vrnere  no  cnarge  oi  co>^  \  tJ>  i,t  *<^  deputy  cannot  verify  m  the  name  of 
tributory  negligence  was  pleaded  or  appeai>  ^*  I  tH'^V^nnciva^ '"^ere  a  duty  such  as  taking  oaths 
in  plaintiff's  evidence,  >»■  ■"»"  ""•■  t,'"»«<">o.-:*^f>  I  r?ii  P.  „  tr.  An  denutv  muviduaUy. — Goodman 
refer  to  it  in  the 
Kansas  City  Rys, 


lence,  it  was  not  necessarv^^  \  vi'*  ^\ns  M  the  deputy  incUviduaUy.— Goodman 
instructions.-ArgeropoQlo»  Cl  ■* ,.tt^,ote,  ^^  »•  "W-  I'*!- 
.C0..212S.W.I69.  %Mv;t^-  ^^^f^ct^^s. 


NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 


,o»l  e=>6a;  CVetlss  of  the  Courts;  Con- 
^J  •  V(i\  liaNU.  ft=»80,  284;    Corporations, 
/e<U^a^^^  ieSoua,  «S=»15C,  Xi^  170. 
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270;  Indians,  €=»35;  Justiceg  of  the  Peace; 
Mandamus,  €=s>118;  Municipal  Corporations, 
<8=>741;  Oath,  <S=»2;  Receivers;  Sheriffs 
and  Constables:  Statutes,  €=»64;  Taxation, 
^=>40,  317,  446,  635,  608,  734;  Waters  and 
Water  Courses,  «=3216. 

X.   APPOINTMENT.    QUALIFICATION, 
AND   TENTTRE. 

(F)  Term  of  Offlloe,   Vaemnol«s,  and  Hold- 
tnar  Over. 

$=355(1)  (Ky.)  When  an  election  for  an  oflSce 
results  in  the  selection  of  one  who  is  ineligible 
or  who  by  failure  to  comply  with  the  election 
laws  had  forfeited  his  right  to  qualify  to  hold 
the  office,  the  result  is  a  vacancy. — ^Hardin  t. 
Horn,  212  S.  W.  573. 

OIL. 

See  Contracts,  <S=3237;  Corporations,  <S=>80, 
406,  407;  Equity,  <g=»57;  Evidence,  <S=365, 
441;  Homestead,  <S=>118;  Injunction,  ®=959, 
118,  137,  163;  Mines  and  Minerals,  <g=36,  48, 
55,  58,  74,  75,  77,  78,  7»;  Partnership, 
€='64;  Specific  Performance,  ®=>113;  Ten- 
ancy in  Common,  ®=>37. 

PARENT  AND  CHILD. 

See  Adoption:  Courts,  ®=5»92;  Criminal  Law, 
€=3338;  Executors  and  Administrators, 
®=>14l^138;  Exemptions,  €=3l6;  Guardian 
and  Ward ;  Habeas  Corpus,  €==>86,  09; 
Homestead,  €=>146;  Homicide,  €=»2,  166; 
Infants;  Railroads,  €=3346,  350;  Remain- 
ders, &=b14;  Trial,  ^=9255;  Witnesses, 
<8=»l69,  177. 

€=s>3(l)  (Tenn.)  It  is  the  legal  duty  of  a  father 
to  provide  proper  care,  treatment,  and  medical 
attention  for  his  infant  diild. — State  v.  Barnes, 
212  S.  W.  100. 

€=97(13)  (Tex.Com.App.)  Where  the  evening 
before  plaintiffs  minor  son  was  injured  in  de- 
fendant's employment  he  advised  bis  mother 
that  he  was  employed  by  defendant  to  work 
in  his  gin  and  to  run  the  gin  stand,  and  such 
minor  had  previously  been  employed  around 
gins,  the  question  whether  the  mother  consent- 
ed to  the  employment  was  for  the  jury. — Urban 
v.  Cook,  212  S.  W.  160. 

€=»I7(1)  (Tenn.)  Where  a  father  failed  to  pro- 
vide for  his  infant  child  under  16  according 
to  bis  means,  but  suffered  the  child  to  sicken 
and  die  without  medical  attention,  he  cannot 
be  punished  under  Acts  1915,  c.  120,  making;  it 
a  misdemeanor  for  a  father  to  willfully  fail  to 
provide  for  his  child  under  16,  but  providing 
that,  upon  complaint,  the  father  sball  be  re- 
quired to  execute  a  bond  to  secure  the  child's 
support,  etc.,  and  in  event  of  his  failure  to 
comply  with  the  undertaking  he  may  be  im- 
prisoned for  misdemeanor,  as  a  delinquent  par- 
ent cannot  be  imprisoned  as  an  original  prop- 
osition under  the  statute,  but  only  for  repudia- 
tion or  breach  of  the  undertaking  required  by 
the  statute.— State  v.  Barnes,  212  S.  W.  100. 

PARTIES. 

See  Courts,  €=»231;  Estoppel,  €=»97;  Judg- 
ment, €=>91,  486. 

For  parties,  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

m.  NEW  PARTIES  AND  CHANOE  OF 
PARTIES. 

€=>40(2)  (Mo.App.)  The  real  party  in  interest 
may  be  made  a  party  defendant  on  his  own 
application  whenever  such  interest  is  made  to 
appear  to  the  court.— Wegenka  v.  City  of  St 
Joseph,  212  S.  W.  71. 


PARTITION. 


See    Appeal    and    Error,    €=»69;    Judgment, 
€=»25^  712. 

I.  BT  ACT  OF   PARTIES. 

€=^9(1)  (Tex.Com.App.)  Where  certain  ten- 
ants in  common  conveyed  a  specific  portion  of 
common  property  and  one  of  the  nonjoining 
tenants  was  non  compos  mentis,  a  private  parti- 
tion of  the  unsold  portion  of  the  common  prop- 
erty among  all  the  tenants  equally  was  not 
binding  upon  the  incompetent  tenant,  since  he 
should  have  received  an  equal  share  of  the  en- 
tire tract,  and  not  merely  of  the  unsold  por- 
tion.—Lasater  V.  Ramirez,  212  S.  W.  935. 

n.   ACTIONS    FOR    PARTITION. 

(A)   Rlarht  ot  Action  and  'Defenaes. 

€=>I2(3)  (Tex.Civ.App.)  Where  in  partition 
suit  the  evidence  establishes  that  the  actual 
uses  made  of  land  claimed  as  a  homestead  were 
contrary  to  an  abandonment  or  intention  to 
abandon  and  residence  on  other  tract  of  land 
consistent  with  right  to  claim  homestead  of 
tract  in  suit,  the  land  was  not  subject  to  par- 
tition under  direct  provisions  of  Rev.  St.  art. 
3424.— Eason  y.  Eason,  212  S.  W.  972. 

(B)  Pro«eedInr«   and   Relief. 

€^85  (Ky.)  Where  joint  owners  sue  for  par- 
tition and  an  accounting  of  rents  and  royalties 
arising  from  oil  produced  and  marketed  from 
the  premises,  the  land  being  ordered  sold,  the 
fair  value  of  necessary  and  proper  permanent 
and  lasting  improvements  placed'  on  lands  by 
defendants  to  develop  it  for  minerals  must  be 
ascertained  and  allowed  to  those  making  outlay 
from  funds  arising  from  royalties  of  the  whole 
property.— Miller  v.  Powers,  212  S.  W.  453. 

PARTNERSHIP. 

See  Carriers,  €=»177,  180;  Evidence,  €=»65; 
Exemptions,  €=>61,  123;  Frauds,  Statute  of, 
€=914.  - 

I.   THE  REI.ATION. 
(B)  As  to  TMrd  F«r>ona. 

€=s>34  (Mo.App.)  Where  defendants  held  them- 
selves out  as  partners  with  another,  and  plain- 
tiff dealt  with  them  on  the  strength  of  such 
holding  out,  they  are  estopped  to  deny  that 
they  were  partners.— Ennis-Hanly-Blackbum 
Coffee  Co.  v.  Olin,  212  S.  W.  661. 

(C)  Bvldenee. 

€=>49  (Mo.App.)  Billheads  and  letter  heads  of 
a  partnership,  where  used  so  extensively  and 
for  so  long  a  time  by  one  who  had  ceased  to  be 
a  member  that  defendant  members  must  have 
known  thereof,  were  admissible  in  suit  involv- 
ing question  whether  defendants  held  them- 
selves out  as  partners  with  the  one  who  bad 
burn  Coffee  Co.  v.  Olin,  212  S.  W.  561. 
ceased  to  be  a  member. — Ennis-Hanly-BIack- 
^=>53  (Ky.)  In  an  action  to  settle  an  alleged 
partnership  and  to  recover  one-half  of  the  prof- 
its, the  chancellor's  finding  that  no  partnership 
existed  held  warranted  by  the  evidence. — Alex- 
ander V.  Lewis,  212  S.  W.  440. 
€=»55  (Mo.App.)  Evidence  held  sufficient  to 
warrant  jury  finding  that  defendants  held  them- 
selves out  as  partners  with  the  other  defend- 
ant, and  that  plaintiff  dealt  with  them  on  the 
strenRth  of  such  holding  out. — Ennis-Hanly- 
Blackburn  Coffee  Co.  v.  OUn,  212  S.  W.  561. 

n.  THE  FIRM,  ITS  NAME.  POWERS. 
AND  PROPERTT. 

€=964  (Ky.)  A  corporation,  obtaining  a  trans- 
fer of  an  oil  and  gas  lease  on  land  in  A.  coun- 
ty from  a  partnership,  was  chargeable  with 
knowledge  that  such  firm  was  a  partnership  and 
was  operating  under  a  fictitious  name,  and 
must  be  presumed  familiar  with  Ey.  St.  {  199b, 


Digitized  by 


Google 


1069  .  INDEX-DIGEST 

For  caM*  In  DecDIs.  t  ibn.DlK.  Key-No.Series  t  IndexM  lee  Muna  topic  and  KST-miMBKB 


VlMtdlmg 


requiring  a  registration  of  members  of  such  a 
partnership  in  such  county,  to  render  the  part- 
nership's contracts  enforceable,  and  had  con- 
structive notice  of  the  partnership  from  the 
records  of  W,  county  where  recorded,  and  from 
the  records  of  A.  count;  where  the  lease  was 
obtained,  that  such  certificate  of  fictitious  name 
was  not  there  recorded,  and  obtained  no  better 
title  to  the  lease  than  the  partnership  had.— 
Warren  OU  &  Gas  Oo.  ▼.  Gardner,  2l2  S.  W. 
456. 

Where  a  partnership,  acting  under  a  fictitions 
name,  was  not  registered  in  the  county  as  re- 
quired by  Ky.  St.  f  199b,  neither  the  partner- 
siiip  nor  its  assigns  could  enforce  an  lessee  an 
oil  lease  on  land  therein,  although  the  contract 
was  valid  and  enforceable  as  to  lessor  who  was 
not  in  fault;  the  contract  being  voidable  but 
not  void.— Id. 

It  is  not  enough  that  the  partnership  certifi- 
cate of  fictitious  name  required  by  Ky.  St.  § 
199b,  is  filed  with  the  clerk  of  the  county  where 
the  partnership  is  formed  and  where  the  part- 
ners reside,  but  it  must  be  filed  in  such  conni? 
or  counties  in  which  such  persons  conduct  or 
transact  or  intend  to  conduct  or  transact  such 
business.— Id. 


IV. 


AS 


RIGHTS   AND   I.f  ABfTiTXXES 

TO  rrKZKD  PERSONS. 

<A)    Repreaentatlon   of   Firm   by    Partner. 

'^»I3I  (Tei.Civ.App.)  A  general  manager  of  a 
partnership  is  without  authority  to  execute  a 
mortgage  on  the  property  of  bis  principal  to 
secure  a  debt  of  a  third  person,  where  the  prin- 
cipal is  not  liable  for  such  debt,  nor  can  he  au- 
thorize another  to  so  do. — Rowe  t.  Guderian, 
212  S.  W.  960. 

(D)  Actions  by  or  Against  Firms  ot  Part- 
ners. 

*=>2I7(3)  (Tex.Ciy.App.)  In  an  action  against 
two  defendants  as  partners,  where  the  record 
disclosed  an  admitted  partnership  and  the  evi- 
dence supports  a  finding  of  partnership  debt, 
and  that  the  various  undisputed  items  of  the 
account  were  personally  obtained  by  one  of 
defendants  and  charged  to  the  partnership  ac- 
count, the  evidence  is  sufficient  to  support 
findings  for  plaintiff.— Pennington  v.  Fleming, 
212  S.  W.  303. 

<S=»2I9(1)  (Tei.CivApp.)  Where  judgment  was 
entered  against  two  partners,  it  must  be  pre- 
sumed that  the  court  found  the  debt  t«  be  • 
partnership  one  as  alleged,  and  one  partner 
•  could  not  obtain  judgment  over  against  anoth- 
er without  going  into  a  settlement  of  the  part- 
nership accounts,  which  would  not  be  proper 
in  such  an  action.— Pennington  v.  Fleming,  212 
a  W.  303. 

PATENTS. 

See  Eljectment,  «=»15. 

PAYMENT. 

_See   Adverse   Possession,   €=»94-; 
Army 


Appeal   and 
and     Navy, 


Error.      €=3931,     lllft; 
^24;    Bills  and   Notes,   <^U7:    Brokera! 
g=56,   86;     Carriers,    «=>26,    158;     Chattel 
Mortgages,  «6=»34;    Commerce,  <S=346;    Com- 
promise   and    Settlement,    e=>2;     Contracts, 
^10    108,  189;    Corporations,  «=>80,  232! 
244,   642;    Costs,   ®=>173;    Courts,   «::i231: 
Covenants,   i3=>122,   130;    Estoppel,   <g=3lO'>- 
Evidence,    <&=>441:     Executors    and   Adminiol 
trators,  <&=)72,  272,  325,  334,  349,  .'?5S ;   Fall 
Pretenses,   <S=»4,   7,  49;    Frauds.    Statute   rff 
<S=>117,  129:    Homestead,  <S=>OB.  146;    HiV  > 
band  and  Wife.  e3=>276;    Insuronoe,  (@=^,l^;?'5~ 
598,  602,  624,  665,  CG8,  669,  675;   Jiulgm  ''-'l 
«8=»725,    741,    744;     Larceny,    ©=32;     T^W 
and  Slander,  «=>10:  Loks  and  Loggins,  <s<VVS 
Mandamus     <3=3ll8;     Master    and    So^7^^\ 
<E=>411,   4l7;     Mines   and    Minerals,   75  ^"vj 'V, 
Mortgages,  <®=350:    Municipal  Corpora''      <\\,1 
«8=>522;    Salea,   <g=>199;    Sheriffs  and 
stables,  «=5>65,  16";    Statutes,  <S=»2l 


rogation:  Taxation,  <S=»117,  533,  538,  B3», 
859,  893;  Trespass  to  Try  TlUe,  «=»10; 
Vendor  and  Purchaser,  «=9l05,  265;  Waters 
and  Water  Courses,  ^=>216. 


V.   REOOVERT 


OF  PATMENTS. 

paid   under   a   mistake 


<S=82(1)   (Ky.)  Money   . 

of  law  or  fact  may  be  recovered  if  the  money 
was  not  due  and  payable,  and  in  good  conscience 
ought  to  be  returned. — Greene  t.  E.  H.  Taylor, 
Jr.,  &  Sons,  212  S.  W.  925. 

PENALTIES. 

See  Carriers,  ®s926;  Damages,  €=380;  In- 
toxicating Liquors,  ^=>45;  Master  and  Serv- 
ant, «=»391%;  Taxation.  «=€58;  Tele- 
graphs and  Telephones,  9=»54. 

PERPETUITIES. 

See  Homestead,  €=>146. 

«=>4(1)  (Tex.Com.App.)  A  perpetuity  is  a  lim- 
itation of  property  taking  the  subject  thereof 
out  of  commerce  for  a  longer  period  than  a 
life  or  lives  in  being  and  21  years  thereafter 
(citing  Words  and  Phrases,  Perpetuity).— West 
Texas  Bank  &  Trust  Co.  v.  Matlock,  212  S.  W. 
937. 

«=»4(15)  (Tex.CiT.App.)  Will  bequeathing  prop- 
erty to  named  trustees  to  have  full  management, 
control,  and  sale,  with  directions  to  turn  pro- 
ceeds of  all  property  over  to  certain  church 
when  in  judgment  of  trustees  the  church  shall 
be  in  need  of  new  church  building,  did  not  con- 
travene constitutional  inhibition  against  per- 
petuities, the  property  vesting  in  trustees  im- 
mediately upon  testator's  death,  in  trust  for 
church,  and  discretionary  power  given  trustees 
to  decide  as  to  time  for  construction  of  church 
building  not  destroying  right  of  church  officers 
to  take  proceeds  upon  need  for  or  prcroriety  of 
building.— Meadors  v.  Sherrill,  212  S.  W.  546. 
«=>7(1)  (Tex.Com.Aup.)  Where  a  vendor  of 
land  which  was  divided  into  many  lots  and 
farms  agreed  to  pay  $60,000  bonus  to  the  first 
railroad  that  should  come  through  the  land,  and 
to  deposit  the  bonus  with  trustees,  held  that 
when  the  funds  were  delivered  to  trustees  it 
was  proper  for  tba  vendor  to  insist  that  the 
trustees'  bond  should  provide  for  return  of  the 
money  within  a  reasonable  time  if  no  railroad 
was  constructed,  for  if  such  provision  were  not 
incorporated  in  the  agreement,  the  trust  would 
be  invalid  under  Const,  art  1,  |  26,  as  creating 
a  perpetuity.— West  Texas  Bank  &  Trust  Co. 
y.  Maaock,  212  8.  W.  987. 

PHYSICAL  EXAMINATION. 

See  Trial,  «=»63. 

PHYSICIANS  AND  SURGEONS. 

See   Corporations,    iS=»432;     Healtl\    <S=»24;  . 
Master  and  Servant,  <3=>92,  351. 

PLEADING. 

See  Constitutional  Law,  ^3»48:  Courts, 
<S=>231;  Evidence,  «=>43,  208,  429;  Judg- 
ment, €=3251,  73l;  Lfanitation  of  Actions, 
«=>127,  175;   Trial,  <8=»251,  352. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

FORM  AND  AI,LEGATIONS  IN 
GENERAL. 

,^lfl)  (AtV.)  In  a  suit  to  restrain  a  levee  dis- 

"Ti  irnm  increasing  assessments  and  from  is- 

l^^9„a  \ionAs,  an  aWesation  in  the  complaint  that 

uO^   ?nOicWo(\nc88  oi  the  district  will  be  thereby 

*v(j      nsei  to  RTOtttiy  exceed  the  benefits  assessed, 

'     r'f     i\ats  0?  ?act"s\M)V;ii:>g  sneh  to  be  tlie  case, 

efficient.— StoWem  v.  "Wiiite  River  Levcc 
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«=bS(3)-  (Ky.)  In  niit  by  stockholder  of  corpo- 
ration to  compel  declaration  Of  dividoida  oat 
of  rarpluB,  allegation  of  petition  that  stated 
amount  was  wronsfuUy  cbaqted  off  to  deprecia- 
tion is  a  mere  conclusion  of  the  pleader.— -Bickel 
V.  Henry  Bickel  Co.,  212  S.  W.  602. 
4s>8(17)  (Ky.)  In  an  action  against  a  city  for 
personal  injuries  resulting  from  a  fall  on  a 
sidewalk  allegations  that  the  sidewalk  was 
maintained  in  a  "slippery,  smooth,  glazed,  and 
glossy"  condition,  which  rendered  the  walk  un- 
fit and  unreasonably  unsafe  and  dangerous  to 
public  travel  by  pedestrians,"  and  that  it  was 
negligently  constructed  on  a  dangerous  grade, 
held  snffident,  since  an  averment  of  negligence 
is  not  the  statement  of  a  mere  legal  conclusion. 
—Schmidt  v.  City  of  Newport,  212  S.  W.  113. 
&=>  1 1  (Mo.App.)  In  action  for  damages  for  de- 
struction of  shade  and  ornamental  tree,  the 
pleading  of  the  location  of  the  tree  with  refer- 
ence to  the  premises  and  the  beauty  and  orna- 
ment of  such  tree  wonld  be  pleading  the  evi- 
dence.—McKinsey  V.  Guthrie,  212  S.  W.  663. 

II.  DEOI.AIIATION,   0OMPI.AINT,   PE- 
TITION, OS  STATEMENT. 

4=>72  (Tex.Civ.App.)  A  arayer  for  "general 
relief  is  just  as  comprehensive  in  its  scope 
as  the  prayer  for  "such  other  and  further  relief, 
judgments  and  decrees,  legal  and  equitable,  such 
as  be  may  be  entitled  to  under  the  facts  in  this 
case,"  etc-T-Texas  Co-op.  Inv.  Co.  v.  Clark,  212 
S.W.24S. 

.m.   PI.EA  OR  AN8WEB,   CROSS-COBC- 

PX.AINT,  AND  AFFIDAVIT 

OF   DEFENSE. 

(B)  Dllstorr  Pleaa  mm«   Matter  In   Abat«« 
ment. 

«s>l04a)  (Mo.App.)  Where  the  fact  that  the 
cause  of  action  on  a  life  insurance  policy  did 
not  accrue  in  the  county  of  suit  was  not  dis- 
closed by  the  petition,  and  absence  of  jurisdic- 
tion on  accoont  of  improper  venue  did  not  ap- 
pear from  or  in  the  sheriffs  return,  the  only 
way  to  question  the  conrt's  lack  of  jurisdiction 
was  by  plea  to  the  jurisdiction  in  the  answer. — 
Roberts  v.  American  Nat.  Assur.  Co.,  212  S.  W. 
380. 

«s>l04<2)  (Tex.)  In  snlt  on  accident  policy, 
where  company's  plea  of  privilege  did  not  nega- 
tive exceptions  contained  in  subdivisions  24  and 
29  of  Rev.  St.  art.  1830,  as  to  venae,  it  was 
properly  overruled  in  view  of  article  1003,  as 
to  sufficiency  of  plea  of  privilege. — International 
Travelers'  Asa'n  v.  Powell,  212  S.  W.  931. 
®=a|IO  rTex.Civ.App.)  If  defendant's  pleading 
as  a  whole  conclusively  shows  he  does  not  intend 
to  waive  his  plea  of  special  privilege  for  change 
of  venue,  no  waiver  should  be  held  because  he 
did  not  specifically  state  that  his  plea  to  the 
merits  was  subject  to  such  plea  of  privilege  be- 
ing overruled;  but  where  he  alleges  a  duty,  a 
subsequent  breach  thereof  on  plaintiff's  part, 
loss  suffered  thereby,  specifies  the  nature  and 
amount  of  damages,  and  asks  affirmative  relief, 
he  waives  his  plea  of  special  privilege. — McClin- 
tic  V.  Brown,  212  S.  W.  540. 

Where  defendant,  following  his  alle^tions  of 
a  duty  and  breach  thereof  on  plaintifCa  part, 
and  consequent  damage  to  defendant,  prayed 
for  affirmative  relief,  and  the  pleading  was  suffi- 
cient to  have  sustained  the  judgment  on  defend- 
ant's plea  in  reconvention,  he  must  be  held  to 
have  asked  affirmative  relief  in  a  manner  to 
waive  his  plea  of  privilege  or  change  of  venue. 
-Id. 

(O  TraTerses  or  Denials  and  Admisslonri. 

G=>I29(1)  (Tpx.Civ.App.)  In  a  proceeding  in 
which  an  injunction  and  mandamus  is  sought, 
submitted  on  bill  and  answer,  allegations  of  the 
bill  not  specially  denied  under  oath  must  be 
taken  as  true.— Houston  Electric  Co.  v.  City  of 
Houston,  212  S.  W.  108. 


V.  DEXnaBEB  OB  BXOEPTXOX. 

«a»223  (Tex.ComJLpp.)  The  trial  court  having 
sustained  general  demurrer  to  petition  special 
exceptions  thereto  should  not  have  been  consid- 
ered.—City  of  DaUas  v.  Shows,  212  8.  W.  633. 
«3»228  (Tex.Civ.App.)  If  plaintiff's  pleading 
was  defective  for  want  of  particularity,  defend- 
ant should  have  excepted  on  such  ground,  fol- 
lowing up  the  general  rnle  that  an  exception 
touching  the  legal  sufficiency,  formally  or  sub- 
stantially, of  a  pleading,  should  be  made  before 
a  trial  on  the  issues  of  fact— Cooper  v.  Hin- 
man,  212  S.  W.  972. 

VT.   AMENDED  AND   STTPPI^EMENTAI. 
PUBADINOS    AND  REFI.EADER. 

<S=»248(3)  (Tex.CivjLpp.)  Where  original  peti- 
tion was  amended  only  to  the  extent  of  changes 
due  to  a  different  stage  having  been  reached  in 
the  progress  of  negotiations  for  exchange  of 
properties,  held,  that  different  causes  were  not 
stated,  and  court  did  not  err  in  overruling  de- 
fendants' pica  asking  a  transfer  of  cause  to  the 
county  to  which  they  had  moved  between  the 
time  of  filing  of  original  and  amended  petitions. 
-Sykes  v.  Fischl,  212  S.  W.  217. 

Xn.   ISI^nES,  PROOF,  AND  VARIANCE. 

®=>387  (Tex.Civ.App.)  The  allegata  and  pro- 
bata mast  correspond. — Allen  v.  Vineyard,  212 
S.  W.  266. 

Zm.  DEFECTS   AND    OBJECTIONS. 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

4=3404  (Tex.Civ.App.)  The  rule  that  failure 
to  except  to  pleadings  setting  up  supposed  im- 
material issues  constitutes  a  waiver  or  an  es- 
toppel in  regard  to  the  defect  is  applicable  only 
when  the  issue  pleaded  could  be  saved  by 
amending  the  pleading.— Cooper  v.  Hinman,  212 
S  W  9"^ 

iE=»428(7)  (Tex.Oiv.App.)  Though  It  U  the  bet- 
ter practice  to  present  exceptions  to  pleadings 
setting  up  supposed  immaterial  issues,  failure 
BO  to  do  does  not  necessarily  constitute  a 
waiver  or  an  estoppel,  and  prevent  objection  to 
supporting  proof  when  offered.— Cooper  v.  Hin- 
man, 212  S.  W.  972. 

PLEDGES. 

See  Estoppel,  «=»76;  Husband  and  Wife.. 
«=»171;  Insurance,  «=»602,  624,  675;  Tele- 
graphs and  Telephones,  ®=>66. 

4=930(2)  (Tex.Com.App.)  Where  assignment 
from  plaintiff  of  balance  due  plaintiff  aa  aub- 
contractor  for  materials  was  held  by  bank  as 
a  mere  pledge  or  collateral  to  secure  payment  of 
certain  indebtedness  due  it  by  plaintiff,  the 
cashing  by  the  bank  of  a  check  for  less  than 
the  amount  claimed  by  plaintiff,  which  check 
had  been  sent  the  bank  by  the  contractor  and 
recited  that  it  was  in  full,  when  there  was  a  dis- 
pute as  to  whether  the  contractor  should  pay 
liquidated  damages  for  delay,  did  not  constituto 
an  accord  and  satisfaction. — Llano  Granite  & 
Marble  Co.  v.  Hollinger,  212  S.  W.  151. 
4=»56(4)  (Tex.Civ.App.)  Unless  otherwise  ex- 
pressly authorized  by  the  contract  of  bailment, 
a  sale  by  a  pledgee  of  property  pledged  to  secure 
an  indebtedness,  to  be  valid,  must  be  public 
after  due  advertisement  and  reasonable  notice 
to  the  pledgor  of  the  time  and  place  of  sale. — 
Western  Union  Telegraph  Co.  v.  Haynes,  212 
S.  W.  260. 

POISONS. 

See  Evidence,  4=>271;  Master  and  Servant, 
<S=»276,  285. 

POPULARITY  CONTEST. 

See  Bills  and  Notes,  <S=9l06,  497;  Contracts, 
<S=9l08. 
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POWERS. 

See  Bzecnton  and  Adminiatrators,  9aBl4,  138; 
Mortgages,  «=s>336. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  varioua  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession;  limitation  of  Actions. 

.   PRIMOGENITURE 

See  Estates  Tail,  •8=»2. 

PRINCIPAL  AND  AGENT. 

See  Acknowledgment,  ®=>20;  Appeal  and  Er- 
ror, <S=»172,  1062,  1068:  Attorney  and  Client; 
Brokers;  Carriers,  <8=»26,  134,  139,  219,  260; 
Contracts,  ®=>10;  Corporations,  «=9l06,  390, 
429,  432;  Covenants,  <8=s>114.  130;  Damages, 
«=»40,  190;  Deeds,  <8=»26;  Evidence,  <8=920, 
121,  148;  False  Pretenses.  «=s>4,  7,  49; 
Frauds,  Statute  of,  $=>129;  Insurance, 
«=>73,  85,  129,  198;  Libel  and  Slander, 
<g=»81,  88;  Master  and  Servant,  «=>88; 
Mortgages,  i  «=>235;  Railroads,  ®=3226j 
Sales,  i8!=>85,  89,  199;  Telecraphs  and  Tele- 
phones, <e=>66;  Trial,  <S=>352;  Vendor  and 
Purchaser,  <»=3350,  352;   Venue,  «s>8. 

m.   RIGHTS  Ain)  UABIIilTIES  AS  TO 
THIRD  PERSONS. 
(A)  Povrera  of  Accent. 

®s999  (Ark.)  General  authority  cannot  be  in- 
ferred from  authority  given  to  perform  a  par- 
ticular act.— Grant  v.  Burrows,  212  S.  W.  95. 
€=»IOO(2)  (Ark.)  Facts  held  to  show  a  general 
agency  for  the  owners  of  a  plantation  to  rent 
it  for  a  fivef-year  term. — Grant  v.  Burrows,  212 
S.  W.  05. 

€=3 1 03  (7)  (Ark.)  Authority  conferred  upon 
agent  by  owners  of  a  plantation  to  represent 
them  in  the  organization  and  construction  of  a 
levee  built  across  the  plantation,  in  the  matter 
of  granting  a  right  of  way  and  agreeing  to  and 
receiving  damages  therefor,  did  not  carry  the 
inference  of  general  authority  to  sell  the  plan- 
tation; the  special  agency  having  reference  to 
but  the  single  transaction.— Grant  v.  Burrows, 
212  S.  W.  95. 

It  cannot  be  inferred  that,  because  an  agent 
bad  general  control  and  management  of  a  plan- 
tation for  rental  purposes,  he  likewise  had  au- 
thority to  execute  an  option  contract  for  the  sale 
and  purchase  thereof  at  a  future  date. — Id. 

That  owners  of  a  plantation  confirmed  and 
acquiesced  in  a  sale  by  their  agent  of  a  part 
thereof  does  not  warrant  an  inference  that  they 
made  him  their  general  agent  to  sell  the  planta- 
tion without  consulting  them. — Id. 
<©=»r24(2)  (Tex.Civ.App.)  In  an  action  by 
l)laintiff,  daiming  under  a  mortgage  against  de- 
fendants, for  conversion  of  the  mortgaged  au- 
tomobile, where  there  was  testimony  tending 
to  show  that  one  of  the  defendants,  claiming  to 
be  owners,  authorized  the  mortgagor  to  exe- 
cute the  mortgage  in  question,  it  was  error  for 
the  court  to  refuse  to  give  requested  instruc- 
tion requiring  the  jury  to  find  whether  or  not 
such  defendant  authorized  the  mortgagor  to 
execute  such  mortgage. — Bowe  v.  Guderian.  ^-lO 
S.  W.  960.  ^  ■'^^ 

<&=>I24(3)  (Ky.)  In  action  by  seller  to  ren^ 

lion  cue  uujfer  couiiierciuimeq  lor  orearCi.  llC' 
spedal  warranty  executed  by  the  seller* j,^»V    o^ 

agent,    whether     nnf^h     nirpnf     hnA     anfk-  "1  1 

execute  the  s 
—Nichols  & 
W.  923. 

(B)  Undlaeloaed  Atfancr. 

<S=»I43(5)  (Ark.)  Wliere  an  undisclogi^ 
pal  sues  on  a  contract  made  by  his  a^^ 


for  purcbase  price  of  an  engine,  in  whicj. 
tion   the   buyer  counterclaimed   for   breaJ^  W' 

!-i jjjjy  executed  by  the  scllerV^K    o 

ler  such  agent  had  autboj?  \^  a\ 
ipecial  warranty  held  for  tv.  *K^^  ,« 
Shepard  Co.  v.  Dudderar^^  V    t^ 


agent's  name  with  the  defendant,  who  had  no 
knowledge  of  the  agency,  the  suit  is  subject  to 
any  defense  which  the  defendant  had  against 
agent  before  notice  of  the  principal's  rights. — 
C.  H.  Robinson  Co.  t.  Hudgins  Produce  Co., 
212  S.  W.  305. 

€==>  145(2)  (Mo.App.)  Generally  as  to  simple 
contracts,  even  such  as  the  statute  of  frauds  re- 
quires to  be  in  writing,  an  undisclosed  principal 
may  be  charged  with  liability  on  obligations 
made  by  the  agent  in  liis  own  name,  but  for  hi* 
principal's  benefit  and  by  his  authority.— Don- 
ner  v.  Whitecotton,  212  S.  W.  378. 

The  general  rnle  as  to  liability  of  undisclof«d 
principal  does  not  apply  to  negotiable  instru- 
ments; for  one  who  takes  a  negotiable  instru- 
ment contracts  only  with  the  parties  who  upon 
the  face  of  the  instrument  are  bound  for  its  pay- 
ment, and  is  presumed  to  look  only  to  those  par- 
ties, and  not  elsewhere. — Id. 

At  common  law  an  undisclosed  principal  can- 
not be  held  liable  upon  a  contract  under  seal 
executed  by  his  agent.— Id. 
®=>I45(3)  (Mo.App.)  At  common  law,  under  the 
rule  that  an  undisclosed  principal  is  not  liable 
upon  a  sealed  contract  executed  by  the  agent 
in  his  own  name,  such  principal  could  not  be 
held  liable  for  breach  of  covenant  of  warranty 
contained  in  a  deed  executed  by  agent  in  his 
own  name.— Donner  v.  Whitecotton,  212  S.  W. 
378. 

Even  though  the  distinction  between  sealed 
and  unsealed  instruments  be  wholly  abolished 
by  Rev.  St.  1909,  §  2773,  an  action  for  breach 
of  warranty  cannot  be  maintained  against  an 
undisclosed  principal,  based  solely  on  a  deed 
covenant  of  warranty,  since  the  principal  does 
not  appear  on  the  face  of  the  covenant  as  a 
party  thereto,  although  a  recovery  may  be  had 
on  the  theory  of  his  having  obtained  through 
his  agent  money  to  which .  he  was  not  entitled 
and  for  which  he  gave  nothing. — ^Id. 

(C)  Vnautborlsed  and  'Wrongful  Acta. 

4=>I47(8)  (Ark.)  One  dealing  with  a  special 
agent  whose  authority  is  confined  to  a  single 
transaction  or  a  particular  act  must  ascertain 
the  extent  of  his  authority  and  contract  accord- 
ingly before  the  contract  will  be  binding  upon 
the  principal.— Grant  v.  Burrows,  212  S.  W. 
95. 

«=>l4a(l)  (Ky.)  Provision  In  the  original  con- 
tract between  the  seller  of  an  engine  and  the 
buyer  that,  after  delivery,  all  subsequent  con- 
tracts relating  to  a  warranty  therein  or  the 
retnrn  of  machinery  must  be  in  writing  and  be 
signed  by  the  seller's  president,  applies  only 
where  there  has  been  a  delivery  under  the  orig- 
inal contract,  and  not  where  the  original  con- 
tract was  repudiated  by  the  buyer  before  ac- 
ceptance.— Nichols  &  Shepard  Co.  v.  Dudderar, 
212  S.  W.  923. 

(D)  Ratllleatlon. 

<S=>t63(l)  (Tex.Civ.App.)  "Ratification"  is  the 
election  by  one  to  accept  an  act  or  contract 
previously  done  or  entered  into  in  his  behalf 
by  another  who  had  at  the  time  no  authority 
to  do  the  act  or  make  the  contract  in  his  be- 
half.—Evans  V.  McKay,  212  S.  W.  680. 
$=»I69(2)  (Tex.Civ.App.)  Where  one  sued  his 
employer  for  wages,  and  employer  set  up  de- 
fense that  wages  had  been  assigned  to  defend- 
ant, and  defendant,  who  was  also  sued  for  al- 
leged usurious  interest  and  to  cancel  the  as- 
gjgnment,  appeared  and  filed  the  assignment, 
flhe  tbeteby  ratified  the  unauthorized  act  o!  an- 
nthet  in  giving  notice  of  such  assignment  to  the 
nioloyer,  and  was  bound  thereby  in  an  action 
?^  t)\aiBt\tt  tor  i&msijes  tot  diaehnrge  from 
»'"  rSo\n\fT\tb>r  reason  ot  such  notice  of  assign- 

rii«    i"-7«i(A\  mJt  CvN  KW.^  "^'\»"e     one    ratifies 
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PRINCIPAL  AND  SURETY.  PROPERTY. 

See  Attachment,  <&=331*  Clerks  of  Courts, 
^75;  Courts,  ®=>202,  231;  Evidence, 
f=»317;  Insurance,  «=92,  151,  390,  624; 
Judgment,  iS=»504;  Justices  of  the  Peace, 
©=»101 ;  Limitation  of  Actions,  <S=»28:  Per- 
petuities, «=7;  Replevin,  <S=»125;  Seques- 
tration, <8=>ie,  20;    Subrogation,  «=)31,  41. 
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See 


PRISONS. 

Constitutional     Law,     «=370;     Infants, 
Sheriffs  and  Constables,  «=>65,  157. 


PRIVATE  ROADS. 

See  Highways,  $=>77. 

PROCESS. 

See  Appearance,  <S=»23:  Attachment,  <S=>331; 
Counties,  €=5>169;  Master  and  Servant, 
«=9411 ;  Pleading,  «s>104. 

n.  SEBVIOE. 
(B)  Return  and  Proof  of  Serrlee. 

$i»l47  (Mo.App.)  It  is  proper  to  permit  the 
introduction  of  parol  evidence  to  identify  the 
particular  Individual  upon  whom  a  writ  was 
served,  though  the  name  of  the  individual  serv- 
ed and  the  name  in  the  writ  are  not  idem  son- 
ans.— Green  v.  Strother,  212  S.  W.  399. 
€=>I48  (Ark.)  The  recitals  of  sheriff's  return 
on  process  made  pursuant  to  Kirbj's  Dig.  § 
6381,  may  be  contradicted  by  other  evidence 
which  accompanies  it. — Good  Roads  Machinery 
Co.  v.  Cox.  212  S.  W.  87. 

€=»I48  (Mo.App.)  It  is  proper  to  permit  the 
introduction  of  parol  evidence  to  identify  the 
particular  individual  upon  whom  a  writ  was 
served,  though  the  name  of  the  individual  serv- 
ed and  the  name  in  the  writ  are  not  idem  so- 
nans,  and  to  do  so  does  not  tend  to  contradict 
or  impeach  the  return  of  the  officer  serving  the 
writ.— Green  v.  Strother,  212  S.  W.  399. 
®=3|49  (Mo.App.)  In  proceeding  in  the  probate 
court  to  have  allowed  and  classified  against  an 
estate  a  judgment  rendered  against  the  deceas- 
ed in  a  wrong  name,  evidence  held  to  establish 
that  deceased  was  the  person  served,  although 
he  was  served  under  a  wrong  name. — Green  v. 
Strother,  212  S.  W.  399. 

m.  DEFECTS,  OBJECTIONS,  ATTD 
AMENDMENT. 

^=3166  (Mo.App.)  A  name  is  a  mere  means  of 
identity,  and  if  one  served  with  process  in  the 
wrong  name  desired  to  take  advantage  of  the 
situation,  he  must  appear  and  raise  the  ques- 
tion in  the  court  where  suit  is  brought  before 
judgment  is  rendered,  and,  unless  he  does  so, 
his  right  to  object  for  misnomer  is  waived. — 
Green  v.  Strother,  212  S.  W.  390. 

PROHIBITION. 

I.  NATltBE  AND  GROUNDS. 

€=>4  (Mo.App.)  Discretion  of  the  court  as  to 
is.suc  of  a  writ  of  prohibition  should  be  applied 
with  judicial  circumspection,  and  applied  to  the 
facts  as  presented  by  each  individual  case,  and 
prohibition  should  not  be  granted,  unless  a  usur- 
pation of  jurisdiction  by  the  inferior  tribunal  is 
clear.— State  ex  reU  Clark  v.  Klene,  212  S.  W. 
66. 

$=95(1)  (Mo.App.)  The  judicial  exercise  of  dis- 
cretion by  an  inferior  court  having  jurisdiction 
will  not  be  interfered  with  by  a  writ  of  prohibi- 
tion.—State  ex  rel.  Clark  v.  Klene.  212  S.  W. 
55. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 


«=»4  (Ter.Civ.App.)  Water  in  canals  for  irri- 
gation purposes  is  real  estate  and  land  own- 
er's right  to  the  use  of  a  portion  thereof  is  a 
.servitude  upon  such  real  estate.— Mudge  v. 
Hughes,  212  S.  W.  819. 

<S=>9  (Tex.CiT.App.)  Possession  of  land  is 
prima  facie  proof  of  ownership.— Allen  v.  Vine- 
yard, 212  S.  W.  266. 

PROSTITUTION. 

See  Health,  «s>21,  24. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  9s»204-S22. 

PUBLIC  LANDS. 

See  Appeal  and  Error,  «=>17S;   Deeds,  «s»26; 
Mines  and  Minerals,  ^zoQ. 

m.  DISFOSAXi  OF  JjJUntB  OF  THE 
STATES. 

«=»  173(5)  (Tex.)  Under  Acts  27th  Leg.  (1901) 
c.  125,  an  award  of  the  timber  on  public  lands 
carried  with  it  the  right  of  purchase  of  the 
land  within  five  years  if  the  timber  was  not 
sooner  removed  on  condition  of  actual  settle- 
ment. In  1907  the  requirement  as  to  actual 
settlement  was  abrogated.  Beld,  that  plaintiff, 
to  whom  the  timber  was  awarded  under  said 
act,  and  who  within  the  five-year  period,  but 
after  1907,  was  awarded  the  land  without  the 
condition  of  actual  settlement,  was  entitled 
to  the  same  as  against  a  previous  purchaser 
of  other  public  lands  whose  conveyance,  made 
in  1906,  erroneously  included  the  lands  acquir- 
ed by  plaintiff.— Kirby  v.  Conn.  212  S.  W.  469. 
«=>I73(18)  (Tex.CiT.App.)  Evidence  in  trespass 
to  try  title  held  sufficient  to  sustain  fin^gs 
that  defendant  purchaser  did  not  actually  set- 
tle free  school  land  within  90  days  after  its 
award  to  him,  as  required,  and  did  not  reside 
thereon  continuously  for  three  years  after  ac- 
tual settlement.— Nations  t.  Miller,  212  S.  W. 
742. 

<Sss>l73(19)  (Tex.CiT.App.)  In  trespass  to  try  ti- 
tle to  recover  land,  originally  public  free  school 
lands,  from  the  purchaser  thereof  and  his  les- 
see, remarks  of  the  trial  court  in  overruling 
motion  for  new  trial,  and  the  ground  on  which 
he  based  his  ruling,  the  ground  being  that  the 
purchaser  did  not  settle  on  the  land  for  a 
home,  but  settled  on  it  as  employe  of  his  sub- 
sequent lessee,  held  not  reversible  error. — Na- 
tions v.  MiUer,  212  S.  W.  742. 
«=s»l73(21)  (Tex.CivApp.)  The  fact  of  forfei- 
ture of  public  free  school  lands  by  an  applicant 
to  purchase  is  material  to.  the  right  of  the  pur- 
chaser on  forfeiture  to  prosecute  trespass  to- 
try  title  to  recover  the  lands  from  the  original 
purchaser  and  his  lessee  only  as  relieving  him 
from  being  barred  within  a  year  by  Rev.  St. 
1911,  arts.  5458,  5459.— NaUons  v.  MiUer,  212 
S.  W.  742. 

PUBLIC  POLICY. 

See  Constitutional  Law,  ®=>38. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Mandamus,  €=>151;   Railroads,  $=>9,  225, 
226;  Trial,  «=»862. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Railroads;     Street   Railroads; 
Telegraphs  and  Telephones. 

QUARANTINE 

See  Health,  «5>21,  24. 
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QUIETING  TITLE 

X.  BIGHT  OF  ACTION  Ain>  DE- 
FENSES. 

4s>7(5)  (Mo.App.)  Where  defects  rendering 
special  tax  bills  absolutely  void  appear  <m  the 
face  of  the  tax  proceedings,  there  is  no  lien  up- 
'on  the  property  under  the  tax  bills  and  no  cloud 
upon  the  title  of  such  property  entitling  owner 
to  maintain  a  suit  in  equity.— Wcgenka  v.  City 
of  St  Joseph,  212  S.  W.  71. 

QUO  WARRANTO. 

See  Action,  «=>62. 

RAILROADS. 

See  Appeal  and  Error,  «=s>51,  1050 ;  Carriers, 
«=»340;  Constitutional  Law,  <S=188,  2S4; 
Corporations,  €=>312;  Damages,  <®=>-iO; 
Embezzlement,  9=>10;  Eminent  Domain, 
<g=>262;  Evidence,  «=»113,  121,  142,  474, 
488,  514,  539%;  Indians,  <g=»35 ;  Judgment, 
<&=»744:  Jury,  i&=>97;  Larceny,  <@=>15; 
Limitation  of  Actions,  "St^So,  60,  131,  175; 
Mandamus,  €=»151:  Master  and  Servant; 
Negligence,  «=»101;  Perpetuities,  ©=7; 
Street  Railroads;  Taxation,  ig=>317,  603; 
Trial,  *=»132,  183,  194,  214,  252,  356,  352; 
Trusts,  «=»61,  153,  227;  Waters  and  Water 
Courses,  ®=3l79. 

Z.  OOHTBOI.  AND  REGULATION  IN 
GENEBAIk 

<8=s»«(2)  (Tex.ClT.App.)  In  action  to  enjoin  en- 
forcement of  Railroad  Commission's  order  re- 
quiring construction  of  depot  building  at  cer- 
tain place,  the  only  question  as  to  the  unjust- 
ness  and  unreasonableness  of  the  order,  in  view 
of  Rev.  St.  1911,  art.  6698,  is  whether  sum  re- 
quired to  be  expended  is  reasonable.— Railroad 
Commission  of  Texas  v.  Pecos  &  N.  T.  Ry.  Co., 
ni2  S.  W.  535. 

The  reasonableness  and  justness  of  Railroad 
Commission's  order  requiring  construction  of 
depot  building  and  sidings  and  spur  tracks, 
whether  made  pursuant  to  Rev.  St.  1911,  art. 
6552  or  article  6715,  depends  upon  the  facts 
of  the  particular  case. — Id. 

In  action  to  enjoin  enforcement  of  Railroad 
Commission's  order  requiring  construction  of 
depot  building,  spur  tracks,  and  sidings,  special 
issue  as  to  reasonableness  of  order  was  proper- 
ly applied  to  both  building  and  sidings,  since  it 
will  not  be  assumed  that  sidings  and  spur 
tracks  are  indispensable  to  all  stations. — Id. 

Evidence  held  to  support  verdict  finding  Rail- 
road Commission's  order  directing  construc- 
tion of  depot  building,  sidings,  and  spur  tracks 
at  expense  of  from  ^250  to  $600  to  be  unfair 
and  unreasonable  to  railroad.— Id. 

In  passing  upon  reasonableness  of  Railroad 
Commission  s  order  requiring  construction  of 
depot  building  at  certain  place,  court  will  con- 
trast expense  of  complying  with  order  with  in- 
convenience and  hardships  imposed  on  the  pub- 
lic by  reason  of  absence  of  facilities  ordered. 
-Id. 

Evidence  as  to  extent  of  shipment  made  by 
persons  living  in  certain  vicinity  is  admissible 
upon  question  of  reasonableness  of  Railroad 
Commission's  order  that  depot  building  and 
spur  tracks  and  sidings  be  constructed  at  such 
point.— Id. 

In  action  involving  reasonableness  of  Rail- 
road Commission's  order  requiring  construction 
of  depot  building,  sidings,  and  spur  tracks  at 
certain  place,  evidence  as  to  in^oss  shipments 
to  and  from  station  3V^  miles  distant  therefrom 
during  past  four  years,  though  remote,  is  of 
aid  to  jur^  on  issue  of  reasonableness,  tending 
to  show  increase  of  business  in  that  section. 
-Id. 

212  S.W.-68 


®=»9(2)  (Tex.Civ.App.)  Under  Kev.  St.  art. 
6654,  subd.  12,  and  article  6693,  the  burden 
rests  upon  a  railroad  company,  assailing  an  or- 
der of  the  Railroad  Commission  requinng  it  to 
maintain  a  depot  at  a  certain  station,  to  show 
the  unreasonableness  of  the  exercise  of  the 
power  vested  in  commission  by  statute. — Ange- 
lina &  N.  R.  R.  Co.  V.  Railroad  Commission  of 
Texas,  212  S.  W.  703. 

rv.  X.O0ATION    OF    ROAD.    TERMINI, 
AND  STATIONS. 

<S=i>57  (Tex.Civ-App.)  The  Legislature,  by  Acts 
35th  Leg.  (Fourth  CaUed  Seas.)  c.  27,  §  4,  could 
ratify  effectually  an  abandonment  and  reloca- 
tion by  a  railroad  of  a  portion  of  its  main  line 
tracks.— Jeff  Bland  Lumber  &  Bldg.  Co.  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.,  212  S.  W.  760. 
<3=9S8  (Tex.Oiv.App.)  Under  the  statutes  a 
place  may  become  a  "station"  either  by  desig- 
nation by  the  railroad,  or  by  designation  by 
statute,  or  by  being  established  as  a  siding  or 
stopping  place  to  receive  and  discharge  pas- 
sengers and  freight.— Railroad  Commission  of 
Texas  v.  Pecos  &  N.  T.  Ry.  Co.,  212  S.  W.  535. 
Rev.  St..  1911,  art.  6552,  if  construed  so  as  to 
require  railroads  to  construct  sidings  and  spur 
tracks  at  stations,  requires  construction  there- 
of only  where  necessary  for  accommodations 
for  transportation  of  passengers  and  freight. 
—Id. 

V.  BIGHT  OF  WAT  AND   OTHER  IN- 
TEBESTS  IN  I.AND. 

^S969  (Tez.Com.App.)  A  railroad  company  has 
the  right  to  acquire  real  estate  without  limita- 
tion or  restriction  in  use,  and  when  so  acquir- 
ed its  title  is  as  absolute  as  that  of  a  private 
individual,  at  least  in  so  far  as  concerns  immu- 
nity from  attack  by  any  one  except  the  state. — 
Stevens  V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  212 
S.  W.  639. 

Deeds  to  a  railroad  of  property  in  corporate 
limits  of  town  to  be  used  for  depot  ground  and 
railroad  purposes  in  consideration  of  the  ex- 
pected enhancement  in  value  of  grantors'  ad- 
joining property,  held  to  convey  a  fee  and  not 
merely  an  easement. — Id. 

4=>72(7)  (Tex.ComApp.)  Deeds  b^  trustees  to 
a  railroad  on  condition  that  premises  shall  be 
used  exclusively  for  railroad  purposes,  and  that 
after  they  shall  cease  to  be  us^d  for  such  pur- 
poses they  shall  revert  to  grantors  or  tbeir 
"successors,"  naming  a  small  consideration,  the 
real  consideration  being  expected  enhancement 
in  value  of  grantors'  adjoining  property,  held 
to  convey  a  fee  upon  condition  subsequent, 
and  not  upon  limitation,  and  railroad  took  an 
indefeasible  title  after  grantors'  sale  of  adjoin- 
ing land.— Stevens  v.  Galveston,  H.  &  S.  A.  Ry. 
Co.,  212  S.  W.  639. 

$s372(8)  (Ky.)  In  an  action  by  the  grantor  in 
a  right  of  way  deed  for  damages  to  crops  re- 
sulting from  railroad  company's  breach  of  con- 
tract to  construct  ditches,  instructions  placing 
upon  the  company  the  obligation  to  construct 
ditches  so  as  to  carry  oS  the  rainfall  in  "vi- 
cinity" held  erroneous  as  placing  upon  the 
company  not  only  liability  for  its  failure  to  per- 
form the  contract,  but  also  for  the  consequenc- 
es of  grantor's  failure  to  lead  tiles  into  the 
ditches  as  he  had  a  right  to  do  under  the  con- 
tract.—Chicago,  M.  &  G.  R.  Co.  v.  Stahr,  212 
S.  W.  115. 

<S=972(9)  (Ky.)  For  breach  of  a  contract  bv  a 
railroad  company  to  construct  drainage  ditches 
specified  in  deed  of  right  of  way,  the  measure 
of  damages  as  to  the  land  in  cultivation  is  the 
difference  between  what  was  raised  and  what 
could  have  been  produced,  and  the  measure  of 
damages  as  to  such  land  as  the  grantor  was  pre- 
vented from  cultivating  is  its  rental  value. — 
Chicago,  M.  &  G.  R.  Co.  v.  Stahr,  212  S.  W. 
115. 


Digitized  by 


Google 


Tlatlroaaa 


212  SODTHWESl'EBN  REPOBTEB 


1074 


VI.  COHSTBirOTIOir.    HAIHTEXAXC^ 
AHS  XQXjmKEKT. 

«=9|I4(2)  (MoJ^pp.)  In  action  under  Rev.  St. 
1900,  .{  3150,  acainit  a  railroad  company  for 
flooding  lands  due  to  constmction  of  an  em- 
bankment without  sufficieDt  opcninfa,  evidence 
of  floods  in  other  years  having  broken  through 
the  embankment  was  admissible  to  show  that 
the  embankment  was  an  obstruction. — Grace  ▼. 
Missouri,  K.  &  T.  Hy.  Co.,  212  8.  W.  41. 

VXI.   SAXJBS.   XJBA8E8,   TRAFFIC  COH- 
TKACTS.   AHD  COkBOI.IDATIOH. 

4=>i36  (Tex.Civ.App.)  Railroad  companies  may 
make  contracts  in  their  private  character  for 
the  use  of  road,  as  distinguished  from  their 
public  character  of  common  carrier.— Hicks  v. 
Gulf  C.  &  S.  F.  By.  Co.,  212  S.  W.  840. 

Z.  OFZnBATIOir. 

(B)  Mstntorr,  MnnlelpsI,  •■<  OSelal 

«=3225  (Tex.Civ.App.)  Rev.  St  art.  6589,  re- 
quiring every  railroad  to  erect  at  every  station 
established  by  it  for  the  reception  and  delivery 
of  freight  suitable  buildings  to  protect  such 
freight,  is  mandatory,  and  to  secure  compliance 
therewith  it  is  the  duty  of  the  Railroad  Com- 
mission to  order  a  railroad  company  which 
maintains  only  a  shed  at  a  town  containing 
several  stores,  mills,  etc.,  to  erect  a  depot 
there  sufficient  to  handle  the  freight  and  pas- 
senger traffic— Angelina  &  N.  R.  R.  Co.  v. 
Railroad  Commission  of  Texas,  212  S.  W.  703. 
^9226  (Tex.Civ.App.)  A  railroad  company  can- 
not evade  the  statutory  duty  imposed  upon  it 
to  erect  and  maintain  suitable  depots  at  each 
of  its  stations  and  entirely  ignore  public  con- 
venience and  accommodation,  because  of  in- 
creased expense  to  the  company. — Angelina  & 
N.  R.  R.  Co.  V.  Railroad  Commission  of  Texas, 
212  S.  W.  703. 

The  duty  imposed  upon  a  railroad  by  Rev. 
St.  I  6693,  to  provide  and  maintain  adequate 
depots  at  every  station  for  accommodation  of 
passengers  and  to  keep  them  well  lighted  and 
warmed  carries  with  it  by  necessary  implica- 
tion the  furnishing  of  agents  at  such  stations, 
and  the  Railroad  Commission  has  power  to  se- 
cure compliance  therewith. — Id. 

An  order  of  the  Railroad  Commission  to  com- 
pel compliance  with  a  mandatory  statute  re- 
quiring the  erection  of  suitable  depot  JiiuUdings 
at  stations  is  not  subject  to  a  test  of  reason- 
ableness; the  only  question  of  reasonableness 
possible  being  as  to  the  kind  of  buildings  re- 
quired to  be  built— Id. 

(C)  Conpantes  and  Peraoiui  litable  tor  In- 

Imrlea. 

^=3260  (Tex.Civ.App.)  A  servant  employed  np- 
on  a  train  making  trips  over  another  company's 
road  is  entitled  to  prpsume  that  such  company 
performed  its  duty  to  keep  the  track  in  a  safe 
condition,  and  is  entitled  to  damages  for  inju- 
ries received  by  reason  of  its  failure  in  such 
respect.- Hicks  v.  Gulf  C.  &  S.  V.  By.  Co.,  212 
S.  W.  840. 

«=»272  (Tex.Civ.App.)  Evidence  held  to  show 
that  improvements   were    made    upon   railway 

Eroperties  by  receiver  out  of  earnings  while  in 
is  hands  in  excess  of  amount  sued  for  by  one 
injured  by  tlie  negligence  of  the  receiver's  serv- 
ants.—St.  I>5uis,  B.  &  M.  Ry.  Co.  v.  Brough- 
ton,  212  S.  W.  604. 

(D)  Injuries    to    I,lcenaeea    or   Treapnasera 

In  General. 

0=>275(1)  (Tex.Civ.App.)  A  railroad  company 
owes  to  a  mere  licensee,  ridinp  on  a  motorcar 
operated  over  its  track,  no  affirmative  duty  in 
regard  to  fencing  its  right  of  way  so  as  to  keep 
Btoek  off  of  the  track,  or  the  condition  of  the 
track,  the  licensee  assuming  all  the  risks  in- 
cident to  the  operation  of  the  car. — Hicks  v. 
Gulf  C.  &  S.  F.  Ry.  Co.,  212  S.  W.  840. 


«=>275(2)  (Tex.CivJipp.)  Where  a  raibvad 
gave  a  lumber  company  written  permission  ta 
use  its  tracks,  receiving  no  consideration  tliere- 
for,  lumber  company  not  being  •  common  car- 
rier, a  aemuit  of  the  Inmber  company,  while 
riding  on  one  of  the  lumber  company's  motor- 
cars, was  a  mere  licensee  (qnotiiig  Worda  and 
Phrases,  First  and  Second  Series,  licensee).— 
Hicks  V.  Golf  C.  &  S.  F.  By.  Co.,  212  S.  W. 
840. 

e=>276(2)  (Tex.Civ.App.)  A  Inmber  company 
owes  a  licensee  on  its  log  train  no  doty  with 
respect  to  the  condition  of  its  track,  cars,  or 
other  inatrnmentalities;  its  sole  duty  being  to 
exercise  ordinary  care  in  the  operation  of  the 
train.— Kirby  Lumber  Co.  v.  Davia,  212  S.  W. 
831. 

Where  a  logging  company  permitting  a  licen- 
see to  ride  on  its  logging  train  creates  a  new 
danger  after  he  is  on  the  train,  if  by  making 
up  its  train  in  a  manner  not  before  used  by  it 
it  must  assume  with  reference  tc  such  new 
hazard  the  responaibili^  of  exercising  due  car* 
to  protect  him  from  injury  resulting  by  reason 
thereof. — Id. 

®=>278(2)  (Ark.)  Where  consignee's  employ^ 
unloading  lumber  from  a  freight  car  discovered 
that  an  endgate  was  unfastened  and  could  not 
be  latched,  but,  upon  observing  certain  cleats 
and  concluding  that  these  prevented  the  gate 
from  falling,  continued  unloading  until  injured 
b^  the  gate  falling,  the  danger  was  not  so  ob- 
vious that  he  must  be  deemeid  to  have  accepted 
the  risk.- Miaaouri  Pac.  B.  Co.  v.  Carey,  212  S. 
W.  80. 

€=>282(5)  (Ark.)  In  suit  for  injuries  to  a  con- 
signee's employ^  by  the  falling  of  a  freight 
car  endgate,  evidence  that  gate  could  not  be 
latched  because  it  was  sprung,  and  that  de- 
fendant railroad  company  had  nailed  cleats  on 
the  inside  to  support  it  Iteld  sufficient  to  show 
that  it  was  out  of  repair,  and  that  defendant 
knew  or  had  ample  time  to  discover  the  defect. 
—Missouri  Pac.  R.  Co.  v.  Carey,  212  S.  W.  80. 
^^282(5)  (Tex.Civ.App.)  In  action  for  injury 
to  plaintiff  by  escaping  steam  from  passing  en- 
gine when  he  drove  his  team  between  depot 
f)Iatform  and  track  for  purpose  of  unloadmg 
umber,  conflicting  evidence  held  sufficient  to 
support  verdict  for  plaintiff. — St.  Louis.  S. 
F.  &  T.  Ry.  Co.  V.  WhaUey,  212  S.  W.  968. 
4=3282(9)  (Ark.)  In  suit  by  a  consignee's  em- 
ployA  for  injuries  by  the  falling  of  a  freUht 
car  door  while  he  was  unloading  lumber  after 
he  had  discovered  that  the  door  was  defective 
and  that  cleats  were  nailed  on  the  inside  to 
prevent  it  from  falling,  whether  he  was  gu'lty 
of  contributory  negligence  was  a  question  for 
the  jury.— Missouri  Pac.  R.  Co.  v.  Carey,  212 
S.  W.  80. 

«=9282(13)  (Tex.CivJ^pp.)  In  action  for  injury 
to  plaintiff  by  escaping  steam  from  passing  en- 
gine when  he  drove  his  team  between  depot 
platform  and  track  for  purpose  of  unloadmg 
lumber,  an  instruction  on  contributory  negli- 
gence, making  it  the  duty  of  plaintiff  to  ex- 
ercise ordinary  care.  Add  to  sufficiently  cover 
the  issue  as  raised  by  the  evidence.— St  Louis, 
S.  P.  &  T.  Ry.  Co.  V.  WhaUey^,  212  S.  W.  968. 

In  action  for  injury  to  plaintiff  by  escaping 
steam  from  passing  engine  when  he  drove  his 
teain  between  depot  platform  and  track  for 
purpose  of  unloading  lumber^  an  instruction  on 
proximate  cause  held  not  misleading. — Id. 
4=9282(14)  (Ark.)  In  suit  by  n  consignee's  em- 
ploy6  for  injuries  by  the  falling  of  a  freight 
car  endgate,  defendant's  requested  instruction 
that  it  would  not  be  liable  unless  it  knew  that 
the  gate  was  unfastened  held  properly  refused, 
where  the  negligence  charged  and  proved  was 
that  of  permitting  the  gate  to  get  out  of  repair 
so  that  It  could  not  be  fastened.— Missouri  Pac. 
R.  Co.  V.  Carey,  212  S.  W.  80. 
<8=9282(16)  (Tex.Civ.App.)  A  finding  that  de- 
fendant's logging  train,  on  which  plaintiff  was 
permitted  to  ride,  was  negligently  operated, 
considering  the  condition  of  track,  the  manner 
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of  eoopling,  and  the  speed,  KM  to  warrant  RAPP 

judgment  in  plaintiff*8  favor,  thongh  the  jury  ""'  "• 

had  answered  that  the  speed  of  the  train  was 
not  excessive. — Kirby  Lomber  Go.  t.  Davis, 
212  S.  W.  881. 


B«leaae 


(BO  Aoetaents   at   CroaalnK** 

®=>346(5)  (Tez.Com.App.)  In  an  action  against 
a  railroad  for  death  of  plaintiff's  son  struck  in 
an  automobile  at  a  crossine,  the  burden  rested 
on  the  railroad  to  establish  the  son's  contribu- 
tory negligence  excusatory  of  its  own  negli- 
gence.—Xloye  V.  Beaumont,  8.  L.  &  W.  By.  Co., 
212  S.  W.  471. 

<S=>348(1)  (Tex.Clv.App.)  In  an  action  for 
death  of  driver  of  automobile  truck  struck  by 
a  train  at  a  crossing,  evidence  held  sufficient 
to  sustain  jury  finding  of  negligence  proximate- 
ly causing  the  injury.— Schafi  v.,  Merchant,  212 
8.  W.  9TO.  * 

«s>348(6)  (Tex.Civ.App.)  In  an  action  for 
death  of  driver  of  automobile  truck  struck  by 
a  train  at  a  crossing,  evidence  held  insufficient 
to  show  that  driver  was  guilty  of  contributor 
negligence.— SchafE  v.  Merchant,  212  8.  W.  970. 
«s>350(13)  (Tex.Com.App.)  In  an  action 
against  a  railroad  for  death  of  plaintiff's  son 
miile  driving  an  automobile  at  a  crossing,  ques- 
tion of  the  son's  contributory  negligence  held 
for  the  jury.— Moye  v.  Beaumont,  8.  li.  &  W. 
By.  Co.,  212  8.  W.  471. 

(G)  Injuries  to  Persons  on  or  near  Trnelui. 

<g=>397(l)  fTex.Civ.App.)  In  action  for  negli- 
gence in  driving  cars  against  standing  cars  with 
such  force  as  to  cause  standing  cars  to  strike 
one  crossing  track  located  on  an  avenue,  testi- 
mony as  to  use  of  avenue  by  public  was  rele- 
vant and  admissible:  but  conveyances  evidenc- 
ing defendant's  right  to  operate  a  railroad 
along  the  avenue  held  irrelevant  and  immate- 
rUl.— St.  Louis,  B.  &  M.  Ry.  Co.  v.  Broughton, 
212  S.  W.  664. 

(I)  Fires. 

<$s>456  (Ey.)  A  railroad  is  liable  for  burning  a 
house  by  fire  communicated  to  weeds,  high 
grass,  etc.,  on  its  right  of  way  by  an  other- 
wise harmless  spark  emitted  by  a  locomotive 
through  a  proper  spark  arrester;  the  statute 
requiring  that  railroads'  rights  of  way  be  kept 
free  from  combustible  material.— Terhune  v. 
Ixiuisville  &  N.  H.  Co.,  212  8.  W.  91R. 
<S=a480(2)  (Tex.Com.App.)  Where  plaintiff  has 
met  the  burden  of  proving  that  fire  originated 
from  an  engine,  the  law  presumes  negligence, 
and  he  is  entided  to  recover  unless  railroad 
company  proves  that  engine  was  provided  with 
the  best  approved  apparatus  for  arresting 
sparks,  and  was  properly  operated. — Moose  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  212  8.  W. 
646. 

«=»482(2)  (Tex.aom.App.)  Although  it  is  nec- 
essary to  trace  fire  to  raUroad,  it  is  not  neces- 
sary that  evidence  should  exclude  all  possibil- 
ity of  another  origin,  but  it  is  sufficient  if  all 
the  facts  and  circumstances  fairly  warrant  a 
conclusion  that  the  fire  did  not  originate  from 
some  other  cause.— Moose  v.  Missouri,  K.  &  T. 
By.  Co.  of  Texas,  212  S.  W.  645. 
®=»484(3)  (Tex.Com.App.)  In  action  against 
railroad  for  fire  from  locomotive  involving  is- 
sue of  whether  fire  originated  from  locomotive 
spark,  evidence  held  to  require  submission  of 
case  to  jury. — ^Moose  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  212  S.  W.  64.'5. 
®=>485(7)  (Ky.)  In  action  against  railroads  for 
setting  fire  to  plaintiff's  bouse,  instructions 
correctly  submitting  phase  concerning  liability 
for  failure  to  equip  locomotives  with  proper 
spark  arresters  held  insufficient,  as  failing  to 
predicate  liability  of  roads  on  failure  to  keep 
right  of  way  free  from  grass,  weeds,  etc.,  as 
required  by  statute. — Terhune  v.  Louisville  & 
N.  B.  Co.,  212  S.  W.  915. 


See  Abduction,  4=^9. 

n.  FAOSEOUnOH  AMD  PtHnSHlCENT. 

(B)  Evtdenec 

*.»40(1)  (Ky.)  In  prosecution  for  rape,  it  is 
competent  for  defendant  to  prove  specific  acts 
of  lewd  and  lascivious  character  by  the  prose- 
cutrix with  third  parties  occurring  shortly  be- 
fore the  alleged  rape  as  evidence  for  the  con- 
sideration of  the  jury  in  determining  whether 
prosecutrix  consentea  to  the  intercourse  with 
defendant.— Gravitt  v.  Commonwealth,  212  8. 
W.  430. 

REAL  ACTIONS. 

See  Action,  €=350;  Ejectment;  Injunction, 
«=»S6;  Partition;  Quieting  Title;  Trespass 
to  Try  Title. 

RECEIVERS. 

See  Corporations,  <S=>312;  Courts,  <Ss3231, 
478;  Railroads,  «=»272 ;  Waters  and  Water 
Courses,  <e=9232. 

IV.   MANAGEMENT   AND   DISPOSI- 
TION OF  FMOFERTT. 

(B)   Snper-rtslon       nnd       Instrnotlons       of 
Conrt. 

4s>ll6  (Tex.Civ.App.)  Contracts  made  by  re- 
ceivers under  authority  givm  by  the  court  are 
in  a  substantial  sense  the  contracts  of  the 
court,  and  cannot  be  annlled  at  the  pleasure  of 
the  court.— Mudge  v.  Hughes,  212  S.  W.  819. 

RECEIVING  STOLEN  GOODS. 

See  Bui«lary,  «s>42;    Criminal  Law,  «=>112; 

False  Imprisonment,  €=339. 
€=33  (Ky.)  Receiving;  stolen  property  knowing 
it  to  be  stolen  is  itself  a  complete  offense; 
the  gist  of  the  offense  consisting  of  the  guilty 
knowledge  of  the  property  having  been  stolen. 
— Klota  V.  Cook,  212  S.  W.  917. 

RECOGNIZANCES. 

See  Bail,  €=964. 

RECORDS. 

See  Appeal  and  Error,  <8=9l72,  601-707,  773, 
901,  907,  1032,  1062;  Chattel  Mortgages, 
<8=»157,  197;  Constitutional  Law,  ^=»43; 
Costs,  «=»262:  Criminal  Law,  €=»1066, 
1086-1112,  1187 ;  Deeds,  <8=»82 ;  Evidence, 
€=365;  Kxecutors  and  Administrators, 
€=3349;  Judgment,  €=3315;  Limitation  of 
Actions,  €=345 ;  Partnership,  €=364  ■  Schools 
and  School  Districts,  €=368;  Taxation, 
€=3535;   Vendor  and  Purchaser,  €=3232. 

REFORMATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  €=>1116,  1152;  Judg- 
ment, €=3736. 

RELEASE. 

See  Appeal  and  Error,  €=>1116;  Equity, 
€=367;  Wills,  €=3400. 

I.   REQiriSITES   AND   VALIDITY. 

€=>(2(2)  O^Io.App.)  An  employe's  release  of 
claim  for  injuries  construed  as  a  mere  recital 
of  a  specific  sum  and  not  contractual  in  the  le- 
gal sense  so  as  to  deprive  tiim  of  his  right  to 
show  want  of  consideration. — Slinkard  v.  Lamb 
Const.  Co.,  212  S.  W.  61. 
€=324(2)  (Mo.App.)  An  injured  servant,  seek- 
ing rescission  of  a  release  for  fraud,  must  ten- 
der the  consideration  received  within  reason- 
able time  after  he  knows  that  the  employer  is 
the  one  to  whom  tender  is  to  be  made. — Reed 
V.  John  Gill  &  Sons  Co.,  212  S.  W.  43. 
Whefe  one  has  executed  a  release  of  a  claim 
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for  injnries,  knowing  that  it  is  such,  he  must, 
in  order  to  maintain  suit  for  the  injuries,  tender 
the  consideration  received  before  the  suit  is  in- 
stituted, and  a  tender  made  six  months  after 
suit  is  properly  refused.— Id. 

A  servant,  seeking  rescission  of  a  release  of 
the  master's  liability  for  injuries,  is  not  re- 
lieved from  tendering  before  suit  the  consid- 
eration received,  because  it  was  paid  by  an  in- 
surer having  an  interest  in  upholding  the  re- 
lease, but  not  a  party  to  the  suit. — Id. 

a.  OONSTRUOTION  AND  OPERATION. 

^=927  (Mo.App.)  A  servant  is  bound  by  a  re- 
lease of  claim  for  personal  injuries,  though 
it  was  taken  by  a  stranger,  who  paid  the  con- 
sideration, where  the  employer  has  adopted 
it  as  his  own.— Reed  v.  John  Gill  &  Sons  Co., 
212  S.  W.  43. 

m.  FUBADINO.  EVTDENOE,  TBIAI., 
AND  REVIEW. 

€s>57(2)  (MoApp.)  In  a  servant's  action  for 
injuries,  in  which  he  sought  rescission  of  a  re- 
lease, evidence  of  fraud  held  insufficient  for 
setting  aside  settlement. — Reed  v.  John  Gill 
&  Sons  Co..  212  S.  W.  43. 
^=>58(2)  (Mo.App.)  Evidence  in  an  action  for 

?er8onal  injnries,  held-  to  present  a  question 
or  the  jury  as  to  whether  or  not  there  was 
any  consideration  for  a  release  of  claim  for 
injury.— Slinkard  v.  Lamb  Const.  Co.,  212  S. 
W.  61. 

RELIGIOUS  SOCIETIES. 

See  Damages,  Q=>122;  Perpetuities,  «3»4. 

REMAINDERS. 

See  Curtesy,  «s>12;  Deeds,  <S=>8,  129;  Estates 
Tail,  «=32;  Judgment,  <S=3243 ;  Life  Estates, 
«=98;  Limitation  of  Actions,  «=s>70;  Wills, 
<8=»546,  598,  634,  853. 

«=»5  (Ky.)  The  doctrine  of  acceleration  of  re- 
mainder proceeds  on  the  theory  that,  though 
by  its  terms  the  ulterior  devise  does  not  take 
effect  in  possession  until  the  decease  of  a 
prior  devisee,  if  tenant  for  life,  yet  it  is  to  be 
read  as  a  limitation  of  a  remainder  to  take 
effect  in  every  event  which  removes  the  prior 
estate.— Keeton  v.  Tipton,  212  S.  W.  909. 

Where  a  life  tenant  who  has  taken  under  a 
will  and  enjoyed  the  income  for  a  number  of 
years,  renounces  his  interest,  and  asks  the 
court  that  property  be  sold  free  from  his  claim, 
his  act  is  not  a  destruction  of  the  life  estate  ac- 
celerating a  contingent  remainder,  but  is  mere- 
ly a  conveyance  by  estoppel  which  does  not 
remove  the  life  estate. — Id. 
^=ol4  (Ky.)  Where  children  of  a  wife,  who 
owned  and  leased  coal  lands,  inherited  their  in- 
terest with  the  burden  impressed  on  the  land 
that  the  surviving  husband  as  life  tenant  by 
curtesy  was  entitled  to  the  royalties  or  rentals 
from  the  coal  lease,  a  mining  company  by  its 
purchase  from  the  remaindermen  took  no 
greater  interest  than  was  owned  by  them,  and 
its  rights  are  subject  to  the  life  tenant  hus- 
band's.—Caudil  V.  Wagoner,  212  S.  W.  422. 
€=>I7(3)  (Ky.)  Suit  to  enjoin  waste  by  those 
claiming  through  grantee  of  life  tenant  and  to 
have  plaintiffs  adjudged  to  be  owners  of  a  cer- 
tain interest  in  the  remainder  is  not  barred 
by  limitation,  where  the  life  tenant  is  alive, 
since  in  such  case  the  remaindermen  have  no 
right  to  possession,  and  neither  the  life  tenant 
nor  any  one  claiming  through  her  can  hold  ad- 
versely to  remaindermen.— Phillips  v.  William- 
son, 212  S.  W.  121. 

REPLEVIN. 

See  Appeal  and  Error,  4=s>1068 ;  Garnishment, 
<S=»108;  Judgment,  ^=9504;  Sequestration, 
«=»20. 


TH.  UABILITIES  ON  BONDS  AND 
UNDERTAKINGS. 

€=»I25  (Tex.Civ.App.)  Judgment  against  sure- 
ties on  a  replevin  bond  follows  as  a  matter  of 
law.  without  notice  to  them,  after  judgment 
against  their  principal,  under  Vernon's  Sayles' 
Ann.  Civ.  SL  1914,  art  269.— Tripplett  v.  Hen- 
dricks, 212  S.  W.  754. 

REST  ROOM. 

See  Municipal  Corporations,  <s»733L 

RETROSPECTIVE  LAWS. 

See  Constitutions!  Law,  <S=3l88-188;   Statutes, 
<S=3267. 

REVENUL 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

RISK. 

See  Master  and  Servant,  c3=3204-22L 


See  Highways. 


ROADS. 
SALES. 


See  Action.  ^=925 ;  Appeal  and  Error,  <=>690, 
1067,  1068,  1152,  1170:  Chattel  Mortgages, 
«=>34.  40,  157.  197;  Contracts,  «=»10,  42, 
189;  CorporaUons,  iS=»244,  642;  Criminal 
Law,  €=3517,  792:  Damages,  <g=>159;  Es- 
toppel, «=>75;  Evidence,  <S=>208,  320;  Ex- 
emptions, <S=>123;  Fraud,  <S=>20,  52;  Frauds, 
Statute  of,  €=>14 ;  Fraudulent  Conveyances, 
<g=>47,  132;  Injunction,  «=»59,  118;  Lar- 
ceny, €=>82;  Limitation  of  Actions,  «=328, 
39;  Pledges,  <(=>56;  Principal  and  Agent, 
4es»124;  Specific  Performance,  <S=3ll3;  Tax- 
ation, «=9624-6S8;  Telegraphs  and  Tele- 
phones, <S=»66;  Trusts,  ^=3356;  Vendor  and 
Purchaser;  Waters  and  Water  Courses,  9=> 
230. 

I.  REQTTISITES  AND  VAI.IDITT  OF 
CONTRACT. 

4s»i2  (Tex.Civ.App.)  Where  a  tenant  under  a 
valid  contract  with  owner  agrees  to  pay  a  crop 
rent,  and  thereafter  actually  plants  and  culti- 
vates the  specified  crop,  the  crop  may  be  sold 
or  mortgaged  even  though  at  the  time  of  the 
sale  or  mortgage  the  crop  has  not  actually  been 

glanted.— Sanger  Bros.  v.  Hunsucker,  212  S.  W. 
14. 
<S=»38(4)  (Tex.Civ.App.)  The  right  of  a  buyer 
to  urge  want  or  failure  of  consideration  when 
sued  on  promissory  notes  given  for  the  price. 
or  to  urge  misrepresentation  concerning  the 
character  or  kind  of  the  goods  indudng  the 
purchase,  when  relied  on,  is  not  limited  be- 
cause the  transaction  took  the  form  of  a  writ- 
ten contract.— Lee  v.  Buie,  212  a  W.  230. 

H.  OONSTR1TOTION  OF  CONTRACT. 

^=>54  (Ark.)  Contract  for  sale  of  manufactur- 
ed products  of  a  company  by  a  local  dealer, 
which  contract  was  drawn  upon  blank  forms  of 
the  company,  should  be  construed  most  strongly 
against  the  company. — Weil  v.  Chicago  Pneu- 
matic Tool  Co.,  212  S.  W.  313. 
<S=>85(1)  (Tex.Civ.App.)  Where  the  seller  of 
cotton  left  the  contract  in  the  hands  of  Ute  buy- 
er's agent,  who  negotiated  it,  with  the  un- 
derstanding b^  both  parties  that  it  should  not 
become  effective  as  a  binding  agreement  until 
each  party  had  made  deposit  of  an  agreed 
amount  as  security,  the  failure  of  either  party 
to  make  the  deposit  released  the  other  from 
the  obligation  of  the  contract — ^Templeman  v. 
Closs,  212  8.  W.  187. 
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in.   MODIFICATION   OR   RESCISSIOH 

OF  OONTBAOT. 

(A)    Bj-  Aarreement  of  Partlea. 

^=989  (Tex.CiT.App.)  If  there  was  no  agres- 
jnent  by  the  se'ler  of  cotton  to  accept  a  third 
person's  guaranty  in  lien  of  a  deposit  bj  the 
buyers,  he  was  not  required,  to  preserve  his 
right  to  insist  on  the  deposit,  to  reply  to  the 
letter  of  the  buyers'  a^ent  indosing  a  j)urported 
copy  of  the  contract  signed  by  the  third  person 
as  guarantor,  and  the  agent  could  not  assume, 
from  the  seller's  failure  to  reply  to  the  let- 
ter, that  be  had  accepted  the  guaranty  in  lieu 
of  the  deposit— Templemen  v.  Gloss,  212  S.  W. 
187. 

IV.  FERFOBUAHOE    OF    CONTRAOT. 
(B)  BtlU  of  Sale. 

«=>I49  (Tez.CiyApp.)  A  bill  of  sale,  which 
4]oes  not  mention  a  motor  sales  company  nor 
any  member  of  that  firm  as  grantor,  but  spe- 
cifically states  that  the  automobile  sold  was  the 
property  of  H.,  and  on  its  face  purports  to  be 
made  and  executed  by  H.,  who  warrants  the  ti- 
tle, although  bearing  the  names  of  the  company 
and  H.  in  the  place  for  signatures,  construed 
as  from  H.,  and  not  from  the  company.— Rowe 
▼.  Quderian,  212  8.  W.  960. 

A  third  person,  who  prepared  a  bill  of  sale 
for  an  automobile,  may  not  claim  that  a  com- 
pany wbose  name  appears  as  signed  thereto 
was  a  grantor,  where  the  language  of  the  in- 
stmment  is  not  ambiguous,  and  designates  the 
other  signer  as  grantor.— Id. 

<C)  DellTerr  and  Aoceptaaea  of  Goo4«. 

^=»I72  (Tex.CiTApp.)  In  action  for  damages 
for  claimed  anticipatory  breach  of  contract  to 
deliver  500  tons  of  cotton  seed  cake,  that  de- 
fendant's plant  was  destroyed  by  fire  after  con- 
tract was  made  held  no  defense,  even  if  con- 
tract did  provide  that  defendant  was  not  re- 
sponsible for  damages  arising  from  causes  be- 
yond its  control.— €.  B.  Oamer  &  Co.  v  Beau- 
mont Cotton  Oil  Mill  Co.,  212  S.  W.  690. 
4s»l79(l)  (Ark.)  Where  a  ]>roduce  company 
bought  a  carload  of  apples  from  defendant,  not 
knowing  that  defendant  was  acting  only  as  a 
broker  until  the  car  arrived,  and  accepted  the 
shipment  only  after  being  notified  by  an  agent 
of  the  United  States  government  that  it  must 
receive  the  apples  in  order  to  conserve  food 
during  the  war  with  Germany,  such  acceptance 
did  not  entitle  the  owner  to  the  proceeds  of  a 
draft  paid  by  the  produce  company;  the  apples 
being  rotten  and  of  not  sufficient  value  to  pay 
the  freight.— C.  H.  Robinson  Co.  v.  Eudgins 
Produce  Co.,  212  8.  W.  305. 

<D)  Paymeat  of  Prieo. 

«=»I93  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  3969,  where  personal 
property  lent  by  plaintiff  bad  been  in  the  pos- 
session of  the  borrower  for  more  than  two 
years,  and  the  loan  was  not  evidenced  by  an  in- 
strument in  writing,  a  purchaser  from  the  bor- 
rower, with  or  without  notice,  took  absolute 
title,  for  title  was  conclnsively  presumed  to  be 
in  the  borrower,  this  being  so  though  the  bor- 
rower was  yet  liable  for  the  conversion,  limi- 
tations not  having  run  against  plaintifTs  claim. 
—Williams  v.  Davenport,  212  S.  W.  675. 


(A) 


V.   OPEBATIOir  AND  EFFECT. 
Transfer  of  Title  tut  Betvreea  Pap^i 


(D)  Boaa  Fide  PnrolUMers. 

«=»235(1)  (Tex.CiT.App.)  Where  plaintiff  drew 
a  bill  of  sale  of  a  car  from  H.  to  B.  without 
reference  to  a  company,  except  that  its  name 
appeared  thereon  above  H.'s  signature,  and 
plaintiff  took  a  mortgage  upon  the  car  from  B., 
plaintiff  may  not  claim  that  the  company  is 
estopped  by  the  bill  of  sale,  or  that  be  is  an 
innocent  purchaser  as  against  the  company. — 
Rowe  V.  Guderian,  212  S.  W.  960. 

VIII.  REMEDIES    OF   BUTER. 
(O)  Aetlon*  for  Breach  of  Contract. 

#=MI8(4)  (Ark.)  In  an  action  by  a  consignee 
of  apples,  which  consignee  was  required  to  take 
under  orders  of  the  government,  the  measure 
of  plaintiff's  damages  was  not  the  difference 
between  the  contract  and  the  market  price  of 
the  apples  at  the  time  they  were  delivered, 
where  apples  were  not  merchantable  and  did 
not  Iiave  a  market  price:  the  correct  measure 
of  the  damages  being  the  difference  between 
the  contract  price  and  the  amount  they  brought 
when  sold  for  the  best  price  obtainable. — C.  H. 
Robinson  Co.  v.  Hudgins  Produce  Co.,  212  S. 
W.  305. 

$=:>420  (Ark.)  In  an  action  by  a  buyer  of  ap- 
ples for  damages,  whether  or-  not  the  apples 
were  frozen  before  they  were  loaded  into  the 
car  for  shipment  a  month  before  they  were  in- 
spected by  the  buyer  held  for  the  jury. — C.  H. 
Robinson  Co.  v.  Hudgins  Produce  Co.,  212  S. 
W.  305. 

€=>420  (Tex.Civ.App.)  In  action  for  damages 
for  claimed  anticipatory  breach  of  contract  to 
deliver  600  tons  of  cotton  seed  cake,  whether 
there  was  a  breach  held,  for  the  jury. — C.  R. 
Garner  &  Co.  v.  Beaumont  Cotton  Oil  Mill  Co., 
212  S.  W.  690. 

In  action  for  damages  for  claimed  anticipa- 
tory breach  of  contract  to  deliver  500  tons  of 
cotton  seed  cake  whether  plaintiff  acted  prompt- 
ly in  claiming  the  breach  lield  for  the  jury.— Id. 

(D)  Actions  and  Oonnterclalms  for  Breacli 
of  IVarranty. 

9:9429  (Ey.)  There  being  no  provision  in  spe- 
cial warranty  of  boiler  making  it  is  imperative 
upon  buyer  to  return  it  in  case  of  breach  of 
the  warranty,  he  could  either  return  it  or  re- 
tain it  and  recoup  his  damages  for  breach  of 
the  warranty  in  action  by  seller  for  the  pur- 
chase price. — Nichols  &  Shepard  Co.  v.  Dndde- 
rar,  212  S.  W.  923. 

IX.   COMDITIOMAZ.  SALES. 

«=»479(1)  (Tex.Civ.App.)  In  a  suit  by  the  sell- 
er to  recover  the  title  and  possession  of  picture 
machines,  conditionally  sold,  and  in  the  alter- 
native to  recover  part  of  the  purchose  price 
with  interest  and  foreclosure,  the  seller  can- 
not recover  both  the  machines  and  the  pur- 
chase price.— Black  t.  Southern  Film  Service, 
212  8.  W,  295. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Appeal  and  Error,  <S=»173,  230;  Estoppel, 
€=368;  Intoxicating  Liquors,  €=>45,  88; 
PubUc  Lands,  <3=>173. 

n.  PtTBIilC  BCHOOIiS. 

fB\  Creation,  Alteration,  Existence,  an<t 
*-  Dissolution  of  Districts. 


-■ c!«  .es>3*  (Mo.App.>  Two  separate  propositions 
<8=>I99  (Tcx.Civ.App.)  Where  the  pnrcha<5^  l^^ld  not  be  BuhmVtted,  but  where  the  voters 
an  automobUe  turned  in  his  old  ear  for  J"  ol  \  .ore  votW  onAy  on  \>topos\tion  of  con«o\id;\t- 
of  the  price  of  about  $2,000,  teUing  tlie  3^r»ft  P''  „  sc\ioi)\  Aislvvcta,  oUior  n^estion  submitted, 
to  keep  the  new  car  for  him,  the  pur(lin«'*<;V>i  \  i^»  to  \ocaVm  o-c  aeXecUon  ot  site  tor  scW- 
agent.  there  was  a  complete  sale  pasaiol^^  He^^  \  ftS  \  ^^  Oiw^nct  vjVvx  coraoMatcd,  not  being 
despite   the   absence   of  change  o?  poj*    t /««  \  liO^.^e^  %,S  VtV^^^^^^ 


the  intention  of  the  parties  that  title 
pass    being   controllini       ^  '      —    -- 
Co.  V.  Murff,  212  S.  V 


\\i' 


parties  tnat  title      V^iV'a 

rig" ""  "'""■i^M 


„.-.  ^Wwt,    ^-"^  \;^»^ttcsii  ol  iwUivU  vitis  not 
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(C)  OoTCrament,   Offlccra,   maA    District 
MeetliiMra. 

^s»50  (MoJLpp.)  First  meetine  of  resident  vot- 
ers of  newly  created  consolidated  school  dis- 
trict held  not  invalid,  because  9  days'  and 
not  16  days'  notice  was  given;  Rev.  St.  1909, 
f  10,843,  merely  requiring  the  meeting  to  be 
held  within  15  days  after  formation  of  the  dis- 
trict, and  the  only  notice  required  being  rea- 
sonable notice.— Critten  v.  New,  212  S.  W.  46. 
Notice  of  first  meeting  of  voters  of  consol- 
idated'  school  district  held  not  invalid,  because 
in  one  place  one  of  the  old  districts  was  re- 
ferred to  as  No.  €5,  instead  of  69,  a  mere  cler- 
ical error.— Id. 

(D)      Dtatrlct     PropertT>     Contraota,     and 
lilAblltttea. 

€=>68  (l)Io.App.)  Selection  of  site  by  voters  for 
schoolbouse  of  consolidated  district  heid  not 
invalid  for  indefiniteness  and  uncertainty;  the 
record  of  the  meeting  with  reference  to  the 
site  reading:  "Voted  for  sites;  the  site  on 
top  of  the  bill  on  the  N.  W.  forty  acres  of 
James  Critten's  farm  carried." — Critten  v.  New, 
212  S.  W.  46. 

<S=>70  (Mo.)  Laws  1913,  p.  721,  relating  to 
consolidated  school  districts.  Rev.  St.  1909,  § 
10869,  giving  consolidated  school  districts  pow- 
er to  ''establish"  high  schools,  and  Rev.  St. 
1909,  S  10833,  relating  to  rental  of  school 
buildings,  authorize  consolidated  school  district 
directors  to  rent  high  school  building,  where 
district  has  refused  to  vote  funds  for  erecting 
such  building.— Kemper  v.  Long,  212  S.  W. 
871. 

(B)    Dlatrlot    Debt,    Seonrlttea,    and    Taz- 

•ttOB. 

«=»lll  (Mo.App.)  While  Const,  art.  10,  i  12, 
providing  that  school  district  incurring  indebt- 
edness shall,  "before  or  at  the  time  of  so  do- 
ing," provide  for  collection  of  an  annual  tax, 
is  mandatory,  the  instant  case  is  not  one  where 
a  school  district  is  levying  taxes  on  the  resi- 
dents year  after  year  for  an  indebtedness  which 
has  not  been  incurred,  and  no  bonds  have  been 
issued  without  just  cause,  in  view  of  injunc- 
tion suits,  prohibiting  issuance  of  bonds,  pend- 
ing nearly  all  of  the  time  in  question. — Wadlow 
V.  ConsoUdated  School  Dist.  No.  3,  Tp.  30,  R. 
23,  Greene  County,  212  S.  W.  904. 

SEALS. 

See  Principal  and  Agent,  9=»145. 

SEARCHES  AND  SEIZURES. 

See  Indians,  9=>36. 

SEDITION. 

See  Criminal  Law,  <S=>1182;  Habeas  Corpas, 
€=930;  Indictment  and  Information,  $=»12&; 
War,  «=a4. 

SENTENCE. 

See  Criminal  Lav,  «s>982. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  <8==>24&-276. 

SEQUESTRATION. 

€=»I6  (Tei.Civ.App.)  The  defendant  and  sure- 
ties in  sequestration  should  have  the  privilege 
of  returning  the  property,  unless  it  is  shovm 
the  property  has  been  disposed  of,  or  cannot 
be  produced. — Tripplett  v.  Hendricks,  212  S.  W. 
754. 

®=»20  (Tex.Civ.App.)  In  a  replevin  action, 
plaintiff  was  not  limited  to  the  value  alleged ; 
the  market  value  at  the  time  of  trial  being  the 
measure  of  damages. — Tripplett  v.  Hendricks, 
212  S.  W.  754. 

The  court  cannot  render  judgment  against  a 
surety  on  bond  in  replevin  to  secure  possession 


of  sequestered  property  for  the  costs  of  the 
suit,  but  the  jndgm«nt  creditor  is  entitled  to 
recover  as  against  the  surety  such  costs  as 
may  be  incurred  in  proper 'proceedings  to  col- 
lect the  judgment.— Id. 

SET-OFF  AND  COUNTERCLAIM. 

Se»  Judgment.  <8ss>883;  Pleading,  «=3llO: 
Principal  and  Agent,  ^s>124;   Sales,  ^=»429. 

SEWERS. 

See  Orains. 

SHELLEY'S  CASE. 

See  Deeds,  <8=>128;   Wills,  <8=>60& 

SHERIFFS  AND  CONSTABLES. 

See  Appeal  and  Error,  ®=>781;  Attachment, 
<S=3331;  Criminal  Law,  e=»854;  Taxation, 
«=658,  734,  750. 

n.   OOBXPEirSATIOK. 

«=365  (Tex.Clv.Apo.)  Under  Code  Cr.  Proc. 
1895,  art.  1098,  despite  its  amendments  in  1909 
and  1916,  the  sheriff  of  a  county  of  less  than 
35,000  population  is 'not  liable  for  moneys  ^aid 
to  him  during  his  term  of  ofSce  by  authorisa- 
tion of  the  commissioners'  court  for  hire  of  a 
deputy  sheriff  as  a  guard  at  the  connty  jail, 
though  there  was  only  one  deputy  shetiiS  kept 
at  the  jail,  so  that  the  county  contended  he  was 
the  jailer  and  not  a  guard;  the  eommissioners' 
court  being  unauthorized  to  pay  the  salary  of 
a  jailer.— Cooper  t.  Johnson  Goonty,  212  S.  W. 
528. 

IV.  LIABCLITIES    OV    OFXTCIAI. 
BONDS. 

Qs>l57(5)  (Tex.Civ.App.)  In  a  connty's  snit 
against  its  former  sheriff  and  bondsmen  to  re- 
cover moneys  illegally  received  by  the  sheriff 
during  term  of  office,  the  bondsmen  were  not 
liable  for  the  suqis  paid  to  the  sheriff  in  good 
faith  by  order  of  the  commissioners'  court  for 
hire  of  a  guard  at  the  county  jail,  even  though 
the  amounts  paid  were  not  authorized  by  law. 
—Cooper  V.  Johnson  County,  212  S.  W.  628. 

SHIPPING. 

See  Appeal  and  Error,  <S=»1050,  1052;  Evi- 
dence, $=9410,  472;    limitation  of  Actions, 

nX.   CHARTEB8. 

<S=>54  (Tez.Civ.App.)  Where  defendant  took 
entire  possession  and  control  of  plaintiff's 
barges  under  contract  to  nse  ordinary  care  to 
protect  the  bargee,  it  was  defendant's  daty 
to  compel  the  owners  of  a  boat  moored  to  them 
to  cut  loose  in  time  of  flood  and  danger  if  the 
tying  up  of  the  boat  endangered  the  barges. — 
Freeport  Town-Site  Co.  v.  S.  H.  Hudgms  & 
Sons,  212  S.  W.  287. 

4=958(2)  (Tex.Civ.App.)  A  petition  in  action 
for  loss  of  barges  at  wharf  which^  after  cliarg- 
ing  several  negligent  omissions  m  protecting 
barge,  contained  clause  "or  otherwise  protect 
said  barges,"  is  broad  enough  to  let  in  proof  of 
any  negligent  omission  causing  loss  of  barges. 
—Freeport  Town-Site  Co.  v.  S.  H.  Hudgins  & 
Sons,  212  S.  W.  287. 

SIGNATURES. 

See  Appeal  and  Error,  €=>568;  Deeds,  «s>28: 
Husband  and  Wife,  $=3198;  Indictment  and 
Information,  $=>5l;  Justices  of  the  Peace, 
<&=>191;    Sales,  <S=9l49. 

SLANDER. 

Se«  libel  and  Slander. 
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StatBtaa 


SOLDIERS. 

See  Insonnce,  «s»128;    Intoxicadng  Liqoora, 
<8=»158,  236. 

SOLDIERS'  AND  SAILORS'  CIVIL  RE- 
LIEF ACT. 

See  Amy  *nd  Navy,  «s>34. 

SPECIAL  LAWS. 

See  Statutes,  «=>93. 

SPECIFIC  PERFORMANCE. 

Se«  Injnnctaon,   4s»118;    Judgment,   4e»18; 
Vendor  and  Pnrchaaer,  4=>172. 

U.  OONTRAOTS  ENFOROEABUB. 

<8s=>58  (Tex.C5iv.App.)  Where  a  contract  be- 
tween plaintiff  and  one  of  defendants  provided 
that   a    $200-  check    deposited   therewith    was 

E laced  as  a  forfeit  on  the  land  deal,  defendant 
ad  the  absolute  richt  to  arbitrarily  refuse  to 
carry  out  the  sale  and  lose  such  amount,  and 
plaintiff  had  no  cause  of  action  against  such 
defendant;  the  deposit  not  being  earnest  or  es- 
crow money,  but  liquidated  damages  or  forfeit. 
—Richardson  y.  Terry.  212  S.  W.  523. 
«s»65  (Tei.Clv.App.)  A  contract  to  convey  a 
homestead  is  not  one  for  which  spedflc  per- 
formance may  be  decreed. — Richardson  v.  Ter- 
ry, 212  S.  W.  523. 

m.  GOOD  FAITH  AMD  DHJOEXOE. 

«=995  (Ky.)  The  general  rule  is  that  in  a  suit 
to  obtain  specific  performance  of  a  contract  for 
the  purchase  of  land,  the  vendor  must  show 
performance  or  ability,  readiness,  and  wiHing- 
ness  on  his  part,  and  be  able  to  convey  a  good 
and  indefeasible  title.— Lowther-Kaubnan  Oil 
&  Coal  Co.  V.  GunneU,  212  S.  W.  583. 

IV.   FROCEEDINOS  AND  BEU£F. 

«=s>ll3  (Tex.CiTj\.pp.)  Petition  held  to  state 
cause  of  action  for  injunction  to  restrain  re- 
moval of  oil-drilling  equipment  and  casing  de- 
livered to  plaintiff  under  an  executed  contract, 
and  not  an  action  for  specific  performance  of 
an  executory  contract  to  drill  well, — Binton  v. 
DTarmett,  212  8.  W.  618. 

SPIRITUALISTS. 

See  Corporations,  ®=>80. 

STATES. 

See  Boundaries,  ®=335,  36,  37;  institutional 
Law,  <S=>188;  Oourts.  «=>231;  Criminal 
Lew,  <S=42S,  430;  Injunction,  fr=>118j 
Limitation  of  Actions,  <S=»68,  131,  175;  Mas- 
ter and  Servant,  <8=»88,  101,  102;  Statutes, 
«=»21. 

VI.  ACTIONS. 

«=>l9ia)  (Tex.Civ.App.)  When  the  state 
makes  a  contract,  it  is  bound  as  much  as  a 
citizen  would  be  bound  by  a  like  contract,  not- 
withstanding the  state  cannot  be  sued  without 
permission.- State  v.   Elliott,  212  S.  W.   095. 

STATE  WIDE  PROHIBITION  ACT. 

See  Statutes,  9=>5,  47,  48. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particular  subjects,  see 
tlie  various  specific  topics. 

I.  ENACTMENT,  BEQITISITES,  AND 
VAUDITT  IN  GENEBAIb 

«=»5  (Tex.Civ.App.)  Acts  35th  Leg.  (Fourth 
Called  Seas.)  cc.  24,  31,  commonly  called  the 
"State- Wide  Prohibition  Act"  and  the  "Trans- 
portation Act,"  were  within  the  subjects  or 
purposes  of  the  governor's  proclamation,  au- 
thorizing Legislature  to  pass  laws  prohibiting 
any  one  from  procuring  for  or  delivering  intoxi- 
cants to  any  person  in  the  military  or  naval 
forces,  and  not  in  conflict  with  Const  art.  3,  i 
40,  and  article  4,_«  8.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  State,  212  S.  W.  845. 

«=>2I  (Ark.)  Const,  art  6,  S  26,  rdating  to 
appropriations,  etc.,  means  that  Legislature 
cannot  authorize  payment  of  any  claim  against 
state  unless  a  pre-existing  law  authorizes  con- 
tract under  which  claim  was  incurred,  except 
by  bill  passed  by  two-thirds  of  the  members 
elected  to  each  branch  of  General  Assembly.— 
Oliver  v.  Southern  Trust  Co.,  212  S.  W.  77. 
«=»47  (Tex.Civ.App.)  Acts  35th  Leg.  (Fourth 
CaUed  Seas.)  c.  24,  {  3,  making;  it  unlawful  for 
any  railroad  to  transport  within  or  import  in- 
to the  state  intoxicants,  or  for  any  person  to 
receive  the  same  or  to  deliver  the  same,  is  not 
indefinitely  framed  or  of  such  doubtful  con- 
struction that  it  cannot  be  understood  from  the 
language  in  whicli  it  is  expressed. — Gulf,  G.  & 
S.  F.  Ry.  Co.  V.  State,  212  S.  W.  845. 
$=948  (Tex.Civ.App.)  There  is  no  such  repug- 
nance or  doubt  as  to  the  meaning  of  the  provi- 
sions of  Acta  85th  Leg.  (Fourth  Called  Sess.)  c. 
24,  relating  to  transportation  and  receipt  of  in- 
toxicating liquors  as  to  render  the  same  void. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State,  212  S.  W. 
845. 

«s>64(l)  (Ark.)  That  part  of  a  statute  is  un- 
constitutional does  not  authorize  the  courts  to 
declare  the  remainder  void  unless  all  the  provi- 
sions are  connected  In  the  subpect-matter  or  so 
dependent  on  each  other  that  it  cannot  be  pre- 
sumed that  Legislature  would  have  passed  the 
one  without  tlie  other.— Oliver  ▼.  Southern 
Trust  Co.,  212  S.  W.  77. 

If,  when  the  unconstitutional  portion  of  a 
si:atiite,  or  even  of  a  section  of  a  statute,  is 
stricken  out,  the  remainder  is  complete  in  it- 
self, capable  of.  being  executed  according  to  the 
apparent  legislative  intent  wholly  independent 
of  that  wluch  was  rejected,  it  must  oe  sus- 
tained.— Id. 

<8=>64(4)  (Tex.Giv.App.)  Though  section  20  of 
Acta  29th  Leg.  c.  122,  violates  Const  art  16. 
i  30,  in  that  it  fixes  the  term  of  oiBee  of  the 
board  of  directors  of  irrigation  districts  at  foUr 
years,  the  other  provisions  of  the  act  are  not 
so  dependent  on,  or  connected  with,  provision 
fixing  the  terms  of  ofllce  as  to  render  them  in- 
valid.—White  V.  Fahring.  212  S.  W.  193. 
€ss>64(5)  (Tex.Clv.App.)  The  presence  in  Acta 
29th  Leg.  c.  122,  of  sections  34,  48,  which  are 
inoperative  because  they  do  not  provi<le  for 
any  hearing  for  determination  of  benefits,  to 
property  within  irrigation  districta,  does  not 
render  the  whole  act  violative  of  the  Consti- 
tution, since  the  main  purpose  of  the  act  can 
be  given  effect  without  regard  to  the  sections, 
and  must  be  upheld,  the  subsequent  acts  of  Leg- 
Lslature  (Acts  33d  Leg,  c.  172,  $  95  [Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  art.  5107-95] ;  Acta 
35th  Lrp.  c.  87,  §  95  [Vernon's  Ann.  Civ.  St. 
Supp.  1018,  art  6107—95])  having  cured  the  de- 
fects.—White  v.  Fahrins,  212  S.  W.  193. 
<g=>64(8)  (Ark.)  Acta  1915,  p.  326,  entitled  an 
act  to  appropriate  money  for  an  exliibit  of  state 
resources  at  an  exposition,  passed  after  commis- 
sion had  received  private  donations  and  ad- 
vances, with  preamble  reciting  that  legislative 
appropriation  was  proper  means  to  defray  ex- 
penses, sections  1,  2,  4,  and  5  of  which  related 
to-dnaes  of  commiwion,  and  by  section  6  ap. 
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propriating  $40,000  to  commission.^  whieb  ap- 
propriation was  invalid  becnuse  bill  had  not 
received  affirmative  vote  required  by  Const, 
art.  5,  I  30,  was  wholly  invalid,  as  parts  were 
interdependent,  and  not  separable.— Oliver  v. 
Southern  Trust  Co.,  212  S.  W.  77. 

n.   OENERAI.   AND   SFECXAIi  OB  I.O- 
CAZi    LAWS. 

«=»93(3)  (Tenn.)  Priv.  Laws  1917,  c.  648,  i  1, 
declaring  a  public  nuisance  the  ninniog  at  large 
of  dogs  not  registered,  in  counties  having  a 
population  between  29,946  and  29,975,  accord- 
ing to  the  1910  federal  census,  is  not  uncon- 
stitutional as  partial;  counties  being  properly 
subjected  to  the  population  classification  basis. 
—Ponder  v.  State,  212  S.  W.  417. 

m.   SITBJECTS  AND  TITI.E8  OF  ACTS. 

<S=3|2I(1)  (Tenn.)  Priv.  liaws  1917,  c.  648,  enti- 
tled "An  act  to  regulate  the  keeping  of  dogs  by 
requiring  them  to  be  registered  and  to  declare 
the  running  at  large  of  unregistered  dogs  a 
public  nuisance  in  certain  counties  of  this  state 
and  to  provide  penalties  for  violations  of  this 
act,"  ia  not  unconstitutional  as  being  broader 
than  its  title,  in  that  section  8  thereof,  provid- 
ing that  balance  of  registration  fees,  if  any, 
shall  be  credited  to  a  "Dog  and  Stock  fund,  is 
not  germane  to  its  general  subject;  the  tax  be- 
ing but  an  incident  to  the  object  expressed. — 
Ponder  v.  State.  212  S.  W.  417. 

TV.  AMENDMENT.  REVISION,  AND 
CODIFIOATION. 

«=3l4K2)  CArk.)  Acts  1919,  No.  166.  to  aid  a 
designated  levee  district  and  increasing  the  ben- 
efits to  the  real  estate  therein  at  the  rate  of 
6  per  cent,  per  annum,  such  increase  to  ,be 
cumulative  and  to  continue  until  the  indebted- 
ness is  fully  paid,  although  relating  to  the  same 
subject-matter  as  Sp.  &  Priv.  Acta  1011,  p. 
215,  does  not  violate  Const,  art.  5.  {  23,  re- 
quiring  the  re-enactment  and  publication  at 
length  of  laws  which  are  revived,  amended,  ex- 
tended, or  conferred,  since  soch  act  does  not 
amend  Sp.  &  Priv.  Acts  1911,  p.  215,  but  is  an 
Independent  and  inconsistent  enactment. — Skil- 
lem  V.  White  River  Levee  Dist.,  212  S.  W.  90. 

V.  REPEAL,    SUSPENSION,    EXPIRA- 
TION.    AND   REVrVAL. 

<S=>I59  (Ark.)  To  the  extent  of  any  conflict  be- 
tween earlier  and  later  statutes,  the  earlier 
must  yield  to  the  later. — Dickerson  y.  Tri- 
County  Drainage  Dist.,  212  8.  W.  334. 

VI.   CONSTRUCTION  AND  OPERA. 

TION. 

(A)  Oeneral  Rolen  o(  Conatrmetlon. 

ie=>l88  (Mo.)  Under  Rev.  St.  1909,  g  8057,  it 
is  the  duty  of  the  court,  unless  the  construction 


be  plainly  repugnant  to  the  Intent  of  the  Leg- 
islature, to  construe  words  and  phrases  in  their 
plain,  ordinary,  and  usual  sense,  and  in  the 
order  of  grammatical  arrangement  in  which 
they  are  used.— Elsberry  Drainage  Dist.  v. 
Winkelmeyer,  212  S.  W.  898. 
€=3210  (Ark.)  While  the  preamble  of  an  act  is 
not  controlling  in  its  construction,  it  is  always 
proper  to  look  to  the  preamble  in  determining 
its  meaning.— Oliver  t.  Southern  Tmst  Co.,  212 
S.  W.  77. 

<&=>2 1 1  (Ark.)  While  the  title  of  an  act  ia  not 
controlling  in  its  construction,  it  is  always 
proper  to  look  to  the  title  in  determining  its 
meaning.— Oliver  r.  Southern  Trust  Co.,  212 
S.  W.  77. 

<S=3225*4  (B^.)  Statutes  enacted  by  the  Leg- 
islature at  the  same  session,  upon  the  same 
subject,  must  be  construed  together  for  the 
purpose  of  ascertaining  the  intention  of  the 
Legislature.— Greene  v.  B.  H.  Taylor,  Jr.,  & 
Sons,  212  S.  W.  925. 

«=s>225%  (Tez.Cr.App.)  Where  the  language 
of  a  statute  relating  to  a  female  juvenile  under 
the  age  of  18  years  is  the  same  as  tliat  relat- 
ing to  male  juveniles  under  17  years  of  age 
which  had  been  previously  construed,  it  must 
be  presumed  that  the  construction  of  such  for- 
mer statute  indicates  the  legislative  intent  in 
the  latter.— Slade  t.  State,  212  S.  W.  661. 

(O)  Time  ot  Talclnv  BMIeet. 

4=9256  (Ky.)  Oenerally  the  law  takes  no  ac- 
count of  fractions  of  days,  and  in  the  absence 
of  anything  to  the  contrary  it  can  only  be  con- 
cluded that  two  statutes  enacted  upon  the  same 
day,  and  becoming  effective  as  laws  thereafter 
on  the  same  day,  became  effective  at  the  same 
time. — Greene  t.  E.  H.  Taylor,  Jr.,  &  Sons,  212 
B.  W.  925. 

(D)  Retroacttre  Operatlom. 

«=>267(2)  (Tex.CiT.App.)  Ordinarily,  a  statu- 
tory amendment  affecting  admissibility  of  evi- 


dence or  probative  effect  of  pleadings,  affida- 
vits, etc.,  affects  suits  pending  at  time  of 
amendment,  as  well  as  suits  filed  thereafter. — 


Walker  v.  Alexander.  212  S.  W.  713. 

Acts  SSth  Leg.  c.  176  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1003),  making  a  verified  plea 
of  privilege  prima  facie  proof  of  defendant's 
right  to  change  of  venue,  applies  to  pending  ac- 
tions, «8  well  as  those  tiiereafter  instituted. 
— Id. 

Amendment  of  June  19,  1017  (Acts  35th  Leg. 
c.  124),  to  Vernon's  Sayles*  Civ.  St.  1914,  art 
2308.  subd.  4,  providing  that  suits  for  labor 
performed  may  be  "maintained"  where  such  la- 
bor was  performed,  applies  to  cases  pending 
then  in  county  where  services  were  performed, 
since  "maintained"  refers  to  cases  already  in 
existence. — Id. 
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1917,  ch.  177 900 

1918  (4ch  Called  Sess.)  ch. 

7 lea    169 

1918  <4th  Called  Sess.)  ch. 

8   604 

1918  (4th  Called  Sess.)  ch. 

8.  81 500,  501 

1918  <4th  Called  Sess.)  ch. 

24   845 

1918  (4th  Called  Sess.)  ch. 

24,  I  8 845 

1918  (4th  Called  Sess.)  ch. 

26   661 

1918  (4th  Called  Sess.)  ch. 

27,   I   4 750 

1918  (4th  Called  Sees.)  ch. 

31   845 

1918  (4th     CaUed     Sess.) 

ch,   85    956 


STEAM. 

See  Railroads,  <&s»282. 

STIPULATIONS. 

See  Appearance,  ^=>23. 

<e=»l8(l)  (Tex.Ciy.App.)  Where  defendants 
stipulated  as  to  the  title  and  location  of  the 
land  which  plaintiffs  claimed  to  have  acquired 
by  adverse  possession,  they  cannot  repudiate 
the  stipulation  and  defeat  recovery  on  the 
ground  that  the  land  was  located  elsewhere, 
etc.— Stark  v.  Leonard,  212  S.  W.  677. 

STREET  RAILROADS. 

See   Appeal    and   Error,    <3=1060;     Carriers; 
Evidence,  «S=>271,  317,  477,  539%,  553. 

n.   REGUIATION  AKD  OFEBATZOIT. 

^=>8I(5)  (Mo.App.)  Where  motorman  of  street 
car  knew,  or  by  ordinary  care  could  have  known, 
of  the  presence  of  a  wagon  driven  along  the 
track,  and  negligently  failed  to  maintain  a  rea- 
sonable lookout,  directly  resulting  in  overtaking 
and  colliding  with  the  wagon,  the  street  railway 
was  liable. — Argeropoulos  v.  Kansas  City  Kys. 
Co.,  212  S.  W.  369. 

®=»85(3)  (Mo.App.)  One  driving  a  horse-drawn 
vehicle  has  an  equal  right  with  a  street  rail- 
way to  use  the  streets  of  a  city. — Argeropoulos 
V.  Kansas  City  Rys.  Co.,  212  S.  W.  869. 
®==>II4(2)  (Mo.App.)  Evidence  Md  to  sustain 
a  finding  that  failure  to  sffund  a  warning  was 
proximate  cause  of  injury  to  one  riding  in  ii 
wagon  struck  by  defendant's  street  car.— Arger- 
opoulos V.  Kansas  City  Rys.  Co.,  212  S.  W. 
309. 

^»  1 14(7)  (Mo.App.)  In  an  action  for  injuries 
to  one  riding  in  a  wagon  struck  by  a  street 
car,  evidence  held  to  sjstain  a  finding  that  the 
motorman  did  not  keep  a  lookout,  and  did  not 
see  plaintiff's  peril  as  soon  as  he  should. — 
Argeropoulos  t.  Kansas  City  Rys.  Co.,  212  S. 
W.  369. 

€=>l  14(10)  (Tez.Civ.App.)  In  an  action  by  one 
injured  while  riding  in  an  automobile  which 
collided  with  a  etreet  car,  evidence  held  to  sus- 


tain a  finding  that  the  street  car  was  operated 
at  a  dangerous  rate  of  speed. — Texas  Electric 
Ry.  Co.  V.  Crump,  212  S.  W.  827. 
®S9|I4(19)  (Mo.App.)  In  on  action  for  the 
death  of  a  woman  strnek  by  defendant's  car 
while  walking  on  the  track,  evidence  held  to 
make  out  a  prima  facie  case  for  plaintiff  un- 
der the  last  clear  chance  doctrine.— Buzan  v. 
Kansas  City  Rys.  Co.,  212  S.  W.  905. 
<^=>II7(10)  (Mo.App.)  In  an  action  for  injuries 
in  collision,  whether  defendant's  motorman  pave 
warnings  of  car's  approach  Aeld  for  the  jury, 
although  he  testified  positivelv  that  he  rang 
the  bell,  and  plaintiff  only  testified  that  be  did 
not  hear  the  bell. — Argeropoulos  ▼.  Kansas  City 
Rys.  Co.,  212  S.  W.  369. 

<S=3ll7(ll)  (Tex.Civ.App.)  In  an  action  by  one 
injured  while  riding  in  on  automobile  which 
collided  with  a  street  car,  whether  the  motor- 
man  saw  the  automobile  in  a  position  of  dan- 
ger in  time  to  have  slowed  down  and  avoided 
the  injury  held  for  the  jury.— Texas  Electric 
Ry.  Co.  V.  Crump,  212  S.  W.  827. 
<&=>li8(l)  (Mo.App.)  In  an  action  for  injuries 
to  one  riding  in  a  wagon  atrack  by  street  car, 
plaintiff  was  entitled  to  have  his  case  submit- 
ted upon  all  charges  of  negligence  which  the 
evidence  would  support  notwithstanding  there 
was  a  charge  under  the  humanitarian  doc- 
trine in  the  petition. — Argeropoulos  t.  Kansas 
City  Rys.  Co.,  212  S.  W.  369. 
€=>II8(1)  (Tex.Civ.App.)  In  an  action  by  <»e 
iniured  while  riding  in  an  automobile  which  col- 
liacd  with  a  street  car,  an  instruction  submit- 
ting negligence  of  defendant  held  within  the 
pleadings. — Texas  Electric  Ry.  Co.  v.  Crump, 
212  S.  W.  827. 

€=>!  18(4)  (Mo.App.}  An  instruction  allowing  re- 
covery if  defendant  s  motorman  saw,  or  by  ordi- 
nary care  could  have  seen,  plaintiff  in  a  pori- 
tion  of  peril  in  time  by  ordinary  care  to  nave 
avoided  collision,  "either  by  stopping  car  or 
by  slackening  its  speed,"  was  not  faulty,  al- 
though it  was  uncontroverted  that  the  speed 
was  slackened,  and  that  motorman  did  not  see 
plaintiff  in  time;  it  appearing  that  the  motor- 
man  did  not  see  plaintiff  as  soon  as  he  should 
have. — Argeropoulos  v.  Kansas  City  Rys.  Co., 
212  S.  W.  369. 
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SUBROGATION. 

«=s>23(6)  (Tex.Gom.App.)  One  who  pays  pur- 
chase price  of  homestead  subject  to  vendor's 
lien,  or  part  thereof,  on  behaU  of  purchaser  un- 
der agreement  with  the  purchaser  that  vendor'* 
lien  shall  be  detained  as  security  for  the  mon^ 
advanced,  is  entitled  to  be  subrogated  to  ven- 
dor's rights  to  such  lien,  and  where  amount  ad- 
vanced is  in  excess  of  tnat  secured  by  vendor's 
lien,  be  Is  subrogated  to  the  extent  of  the 
amount  of  the  lien.— W.  C.  Belcher  Land  Mort- 
gage Co.  V.  Taylor,  212  S.  W.  647. 
$=>3i(5)  (Ark.)  where  surety  on  a  note  pays 
judgment  on  the  note  against  him  and  his  prin- 
cipal, the  law  does  not  itself  make  assignment 
to  tike  surety  of  the  judgment,  because  the 
surety,   on  paying  the  judgment,   nti^ht  have 

Procured  tbe  judgment  creditor  to  assign  it  to 
im.— Cooper  v.  Rush,  212  S.  W.  94. 
^=»4I(6)  (Ark.)  In  action  by  surety  on  note, 
alleging  that  he  paid  judgment  on  the  note 
against  bim  and  his  piiscipal,  and  that  he  had 
the  judgment  assigned  to  nimseU,  and  that 
therefore  he  should  be  subrogated  to  the  rights 
and  remedies  of  the  jodgmeot  creditor,  and  that 
he  is  in  fact  a  snbstitated  judgment  creditor, 
which  allegations  are  denied  by  defendant,  plain- 
tiff has  the  burden  of  proving  the  assignment  to 
himself  of  the  judgment  for  the  law  does  not 
itseU  make  the  assignment,  because  the  plain- 
tiff, on  paying  the  judgment,  might  have  pro- 
cured the  judgment  creditor  to  assign  it  to 
him.— Cooper  v.  Rush,  212  S.  W.  94. 

SUBSCRIPTIONS. 

See  Corporations,  «=380,  232,  244;  Evidence, 
^=441. 

®=>4  (Ark.)  The  acceptance  of  a  subscription 
is  ineffectual  unless  within  the  lifetime  of  the 
subscriber.— Blanton  v.  Forrest  City  Mfg.  Co., 
212  S.  W.  330. 

SUICIDE. 

See  Insurance,  9=3456,  646. 

SUNDAY. 

See  Injunction,  «=9l02,  118. 

TAXATION. 

See  Adverse  Possession,  4=s>94;  Appeal  and 
Error,  <S=3l010;  Brokers,  «=>86;  Consti- 
tutional Law,  «=>290;  .Corporations,  4C=» 
648;  Courts,  «=>231;  Drains,  «=986;  Es- 
toppel, ^=968;  Evidence,  <@=>83;  Frauds, 
Statute  of,  <S=>129 :  Injunction,  «=3l57,  171, 
176;  Levees,  «=»25;  life  Estates,  «sal8; 
Mandamus,  9=>118;  Municipal  Corporations, 
<8=s»443.  445,  446,  4^  513,  516,  522;  Plead- 
ing, 9=>8;  Quieting  l^tle,  <S=>7 ;  Schools  and 
School  Districts,  «=9lll;  Waters  and  Water 
Courses,  <g=5>216,  231. 

n.  OONSTITUTIOirAIi  REQinBE. 
MENTS   AND   BESTBICTIOIfS. 

9=»40(1)  (Ark.)  There  must  be  uniformity  In 
laying  taxes  upon  taxable  property,  and  an 
assessor  or  assessment  board  cannot  discrimi- 
nate against  one  tract  of  land  in  favor  of  all 
other  property  of  the  same  kind  in  the  county. 
—Doniphan  Lumber  Co.  v.  Cleburne  County, 
212  S.  W.  308. 

<&=»42(1)  (Tenn.)  Priv.  Laws  1917,  c.  648,  as  to 
registering  dogs,  does  not  violate  Const,   art. 

1,  I  21,  in  that  it  takes  property  without  just 
compensation   being  made   theretor,  nor  article 

2,  §  28,  providing  that  no  one  species  of  tax- 
able property  shall  be  taxed  higher  than  any 
other  species  of  property  of  the-  same  value. — 
Ponder  v.  State,  212  S.  W.  417. 

€="47(1)  (Ky.)  A  court  would  not  be  justified  in 
construing  a  statute  so  as  to  impose  double 
taxation,  unless  the  terms  of  the  statutes  re- 
quire it.— Greene  v.  E.  H.  Taylor,  Jr.,  &  Sons, 
212  a  W.  925. 


m.   XJEABIUTT  OF  PERSONS  AMD 

PBOPEBTT. 

OS)  Corporstlons  and   Corporate  Stook 

and  Property. 

«=»II7  (Ky.)  Ky.  St.  t  4189a,  requiring  pay- 
flMnt  of  franchise  or  ucense  tax  by  corpofa- 
tions,  but  exempting  corporations  "which  under 
existlDg  laws  are  liable  to  pay  a  franchise  or  li- 
cense tax,"  and  section  4214a,  imposing  addi- 
tional license  tax  on  manufacturers  of  double 
■tamp  tax  spirits,  having  become  laws  on  tbe 
same  day,  plaintiff,  a  manufacturer  of  double 
stamp  spirits,  was  bound  for  the  payment  of  li- 
cense tax  provided  by  the  latter  section  at  the 
time  when  the  former  section  became  a  law,  and 
not  liable  for  license  tax  provided  by  the  for- 
mer.—Oreene  T.  H.  H.  Taylor,  Jr.,  *  Sons,  212 
8.  W.  926. 

V.   USVT  AND  ASSESSMENT. 
(B)  Asses 


and  Froceedlnss  for  As- 
sessment, 


<S=:93I7(1)  (Ark.)  The  only  authority  possessed 
by  the  Arkansas  tax  commission  is  that  confer- 
red upon  it  by  statute  in  express  terms  or  by 
necessary  implication. — State  v.  Mississippi,  A. 
&  W.  Ry,  Co.,  212  S.  W.  317. 
9=>3i7(3)  (Ark.)  Where  a  lumber  company  or- 
ganized a  railroad  company  and  built  a  road 
and  operated  it  as  such,  but  extended  it  over 
its  property  for  some  12  miles,  and  used  the  ex- 
tension wholly  as  a  log  or  tram  road  in  con- 
nection with  the  railroad  owned  and  operated 
by  the  subsidiary  company,  such  extension  did 
not  constitute  a  "railroad"  within  Acts  1911, 
p.  233,  and  was  not  assessable  as  such  to  the 
railroad  company  by  the  Arkansas  tax  commis- 
sion, which  has  no  aathority  to  assess  tram  or 
log  roads  used  for  private  purposes.— State  v. 
Mississippi,  A.  &  W.  Ry.  Co.,  212  S.  W.  317. 

(B)  Assessment  Rolls  or  Books. 

®=>446  (Ark.)  The  findings  and  orders  of  the 
Arkansas  tax  commission  are  final  except  when 
attacked  for  fraud  or  want  of  jurisdiction. — 
State  T.  Mississippi,  A.  &  W.  By.  Co.,  212  S. 
W.  317. 

(O)  Review,   Correction,  or  Setting  Aside 
of  Assessment. 

€=»499  (Ark.)  In  a  proceeding  under  Acts 
1917,  p.  1243,  §  8,  to  reduce  an  assessment  and 
valuation  of  seversl  tracts  of  land  as  discrim- 
inatory, the  burden  is  on  tbe  petitioner  to  show 
by  proof  that  the  valuations  placed  upon  the 
several  tracts  were  unfair  and  ineq'oitable  when 
compared  with  the  valuations  placed  upon  other 
lands  of  the  same  kind  and  character  similarly 
situated.— Doniphan  Lumber  Co.  v.  Cleburne 
County,  212  S.  W.  308. 

In  proceeding  under  Acts  1917,  p.  1243,  S  8. 
to  reduce  assessment  and  valuation  of  land,  the 
costs  are  to  be  taxed  against  the  petitioner, 
and  not  the  county,  although  the  assessment 
and  valuation  is  found  discriminatory  and  is  re- 
duced, Kirby's  Dig.  J  9(55,  not  being  applicable 
to  such  proceeding,  nor  to  any  other  special, 
statutory  proceedings;  no  authority  existing  in 
any  such  proceeding  for  taxing  costs  against  tbe 
coanty,  unless  <mposed  by  the  act- Id. 

Vn.  FATMENT  AND  REFUNDING  OB 
BEOOVEBY  OF  TAX  PAID. 

<t=3535  (Ky.)  Ky.  St.  §  162,  does  not  author- 
ize the  return  by  the  state  auditor  of  a  tax 
improperly  assessed  against  or  paid  by  an  in- 
dividual taxpayer;  the  primary  object  of  the 
statute  being  to  authorize  the  aifditor  to  refund 
to  officers  who  collected  taxes  due  the  state  and 
paid  more  into  the  treasury  than  was  in  fact 
due  from  them.— Greene  v.  Federal  Coal  Co., 
212  S.  W.  680. 

The  tax  imposed  by  Ky.  St.  Supp.  1918,  f 
4019a9,  for  recording  mortgages  is  a  tax  upon 
tile  indebtedness,  and  not  the  land,  and  the  one 
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paying  Biich  a  tax  is  sot  entitied  to  a  refund  on 
the  ground  that  be  did  not  hav4  title  to  the 
land,  and  the  mortgage  was  sabsequently  can' 
celed,  although  such  person  really  believed  he 
owned  the  land  at  the  time  the  mortgage  was 
executed. — Id. 

Q=>538  (Ky.)  Where  one  volantarily  pays  tax- 
es to  the  county  clerk,  who  paya  it  to  the  state 
auditor,  he  cannot  recover  such  money  from 
the  state  auditor,  although  he  paid  such  money 
under  a  mistake  of  law  and  fact,  and  although 
such  money  was  not  due. — Greene  ▼.  Federal 
Ooal  Co.,  212  S.  -W.  580. 
$=9538  (Ky.)  If  the  assessments  can  be  col- 
lected by  distraint,  they  were  involuntarily 
paid  and  can  be  recovered,  but  if  the  taxes 
can  only  be  collected  by  suit  the  taxpayer  has 
the  opportunity  for  a  day  in  court,  and  if  in- 
stead of  resisting  the  payment  he  pays  it,  the 
payment  is  voluntary  and  cannot  be  recovered. 
—Green*  v.  E.  H.  Taylor,  Jr.,  &  Sons,  212  S. 
W.  925. 

€=>539  (Ky.)  The  general  doctrine  which  pre- 
vails is,  if  the  taxes  were  voluntarily  paid,  they 
cannot  be  recovered,  although  not  due  and  paid 
under  a  mistake  of  law.— Greene  r,  E.  H.  Tay- 
lor, Jr..  &  Sons,  213  8.  W.  925. 

vm.  corZiECTioN    and   enforoe- 

.  MEMT  AGAINST  PERSONS  OR 

FERBONAIi  PROPERTY. 
(B)  Summary  Remediea  and  Aetlon*. 

€=3586  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  7687a  and  7688a,  a 
suit  for  delinquent  taxes  for  years  between 
1896  and  1910  cannot  be  maintained  where  the 
tax  collector  of  the  county  did  not  mail  to  de- 
fendant or  the  record  owner  of  the  land  a 
written  notice  showing  the  amount  of  taxes 
appearing  delinquent  prior  to  May  1,  1916. — 
Barber  v.  State,  212  S.  W.  292. 
€=»589  (Tex.Civ.App.)  Under  the  express  pro- 
visions of  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  7687a  and  7688a,  relating  to  delinquent 
taxes,  a  suit  for  delinquent  taxes  for  a  period 
between  1896  and  1910  could  not  be  maintained 
by  the  county  attorney  subsequent  to  January 
1,  1918.— Barber  ▼.  State,  212  S.  W.  292. 

(C)  Remedies  tor  "Wrongtnl  Eintoreement. 

^=>608(2)  (Ark.)  Where  the  Arkansas  tax  com- 
mission in  fixing  the  assessment  of  a  railroad 
has  considered  and  included  elements  of  value 
of  private  property  not  owned  or  used  by  the 
road  or  by  any  one  for  it  as  public  carrier,  the 
action  amounted  to  an  illegal  exaction  or  the 
taking  of  property  without  due  process  of  law, 
and  the  railroad,  though  it  has  petitioned  the 
commission  to  reduce  the  assessment,  and  re- 
quested inspection  of  its  property,  may  have  re- 
lief by  injunction  against  an  enforcement  of  the 
illegal  assessment.  While  the  state  is  bound 
by  an  assessment  made  by  its  officers  and  as- 
sessing boards  unless  otherwise  provided  by 
statute,  individual  taxpayers  are  entitled  to  in- 
junctive relief  against  enforcement  of  illegal  ex- 
actions or  assessments. — State  v.  Mississippi, 
A.  &  W.  Ey.  Co.,  212  S.  W.  317. 

IX.   8AI.E  OF  ZiAND  FOR  NONFAT- 
MENT  OF  TAX. 

<S=>624  (Ky.)  The  filing  of  an  affidavit  in  the 
office  of  the  county  clerk  showing  that  persons 
from  whom  taxes  were  due  had  no  personal 
property  out  of  which  taxes  could  have  been 
made  is  an  essential  step  in  proceeding  to  sell 
land  for  taxes.— Miller  v.  Powers,  212  S.  W. 
453. 

<&=>'658(2)  (Ky.)  The  mailing  by  the  sheriff  to  a 
taxpayer  of  a  post  card  15  days  before  sale 
giving  notice  of  time  and  place  of  sale  of  land 
for  taxes  is  an  essential  step,  which,  if  omitted, 
renders  sale  as  well  as  tax  deed  ineffectual, 
except  to  impress  property  sold  with  a  lien  for 
amount  of  taxes,  interest,  penalty,  and  cost  in 
favor  of  purchaser.— Miller  t.  Powers,  212  S. 
W.  453. 


XI.  TAX  TnXES. 

(A)  Title  and  Rlvbt*  of  Pnrehaaer  at  Tax 

Sale. 

€:s733  (Tex.Oiv.App.)  In  the  absence  of  a  pro- 
vision to  the  contrary  in  statute  or  judgment 
under  which  sale  is  made,  the  purchaser  at  a 
valid  tax  sale  acquires  title  free  from  any  lien 
for  taxes  assessed  and  delinquent  for  any  years 
previous  to  that  for  which  sale  is  made,  and  the 
state  cannot  recover  state  and  county  taxes 
antedating  foredosure  sales.— State  T.  Lllea, 
212  S.  W.  517. 

®=>734(1)  (Ky.)  A  tax  deed  does  not  confer  title 
on  the  grantee,  if  the  proceedings  by  the  sher- 
iff, clerk  of  the  county  court,  or  the  purchaser 
which  led  up  to  the  deed  were  irregular  and 
essential  steps  were  omitted,  and  it  ma^  be 
attacked  at  any  time  on  the  ground  that  it  i» 
void.— Miller  v.  Powers,  212  S.  W.  463. 

(Bl  Tax  Deeds. 

e=>750  (Ky.)  Notice  required  by  Ky.  St.  {f 
4153,  4156,  must  be  given  by  a  pui^ihaser  of 
land  at  a  tax  sale  to  the  owner  in  order  to  en- 
title him  to  deed  after  expiration  of  redemption 
period,  and  where  such  notice  is  not  given, 
sale  is  invalid,  and  sheriff's  deed  does  not  con- 
fer title.— Miller  v.  Powers,  212  S.  W.  453. 

XHI.  I.EOACY,  INHERITANCE,  AND 
TRANSFER  TAXES. 

«=»859(1)  (Ky^  Laws  1906,  c.  22,  art  19,  now 
Ky.  St.  i  4281a,  imposing  an  inheritance  tax 
upon  personal  property  of  a  nonresident  having 
a  legai  situs  in  the  state,  where  the  nonresident 
had  no  real  property  in  the  state,  was  valid. — 
De  Witt  T.  Commonwealth,  212  S.  W.  437. 
«s»859(7)  (Ky.)  Laws  1906,  c.  22,  art.  19,  now 
Ky.  St.  i  4281a,  imposing  an  inheritance  tax  on 
personal  property  of  a  nonresident  not  liaving 
a  legal  sitns  in  the  state,  although  the  nonresi- 
dent owned  no  real  property  in  the  state,  was 
not  rendered  inoperative  by  reason  of  the  fail- 
ure of  section  42tilm,  or  other  statutes,  to  pro- 
vide a  remedy  for  compelling  the  payment  of  the 
tax,  and  where  a  nonresident  died  before  the 
passage  of  the  act  of  1914  (Laws  1914,  c.  56), 
which  provided  a  remedy  and  tribunal  to  en- 
force valuation  and  payment  of  the  tax,  the 
commonwealth  can  proceed  under  the  latter 
statute  to  value  the  property  and  collect  the 
tax  at  any  time  before  distribution;  although 
it  results  in  giving  the  act  a  retroactive  effect, 
— De  Witt  V.  Commonwealth,  212  a  W.  437. 
<S=>862  (Tenn.)  Although  Acts  1893,  c.  174,  { 
1,  providing  for  collateral  inheritance  tax,  was 
not  enforceable  for  a  time  against  property 
passing  to  an  intestate's  brother  or  sister  in 
view  of  the  revenue  law,  Acts  1893,  c.  89,  {  7, 
passed  subsequently,  wnich  was  held  to  re- 
peal it  by  implication  to  the  extent  of  its  re- 
pugnance and  the  subsequent  revenue  acts, 
Acts  1895  (2d  Sess.)  c.  4,  Acts  1897,  c.  2,  Acts 
1899,  c.  432,  I  1,  Acts  1901,  c.  128,  Acts  1903, 
e.  257,  Acts  1907,  c.  541,  Acts  1909,  c.  479, 
Acts  1915.  c.  101.  and  Acts  1917,  c.  70,  amend- 
ing Acts  1915,  c.  101,  and  the  language,  "and 
acts  amendatory  thereof,"  in  Acts  1901,  c 
128,  which  refers  to  Uve  amendatory  acts 
only,  does  not  have  the  effect  of  reinstating 
Acts  1893,  c.  89,  §  7,  and  shares  of  brothers 
and  sisters  are  now  subject  to  collateral  in- 
heritance tax. — State  v.  Shepherd's  Estate,  212 
S.  W.  101. 

<S=>B67(1)  (Ky.)  Laws  1906,  c.  22,  art.  19,  now 
Ky.  St.  i  4281a,  imposed  an  inheritance  tax 
on  personal  property  of  a  nonresident  having 
a  legal  situs  in  the  state,  although  he  had  no 
real  property  in  the  state. — De  Witt  v.  Com- 
monwealth, 212  S.  W.  437. 
«=>893  (Ky.)  Before  amendment  of  1914  (Laws 
1914,  c.  56),  neither  the  county  nor  circait 
courts  had  jurisdiction,  under  Laws  1906,  c.  22, 
art.  19,  now  Ky.  St.  §  4281m,  or  other  statutes, 
to  ascertain  the  value  of  personal  property  of 
a  nonresident  upon  which  Ky.  St  {  42i31a,  im- 
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posed  an  inheritance  tax,  where  the  deceased 
had  no  real  property  in  tie  state.— De  Witt  ▼. 
Commonwealth.  212  S.  W.  437. 
In  the  matter  of  an  inheritance  tax,  the  val- 
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nation  can  be  made  and  the  ta^  paid  at  any 
time  prior  to  the  distribation  of  an  estate.— Id. 

TELEGRAPHS  AND  TELEPHONES. 

See  Appeal  and  Error,  ^s>1050;    Dedication, 
^s»14;   Evidence,  4=96,  148. 

I.  ESTABI.ISHMENT,  OOKSTBITOTION, 
ARB  MAHrTENANCE. 

4s>IO(2)  (Tex.)  A.  corporation  organized  for 
the  express  purpose  of  operating  a  long  diS' 
tance  telephone  line  has  the  power  and  may 
be  treated  as  "created  for  the  purpose  of 
constructing  and  maintaining  such  line,"  with- 
in Bev.  St.  1911,  art  1231,  authorizing  such 
companies  to  construct  their  poles  and  wires 
upon  public  roads  or  streets. — Roaring  Springs 
Town-Site  Co.  v.  Paducah  Telephone  Co.,  212 
S.  W.  147. 

$s>IO(3)  (Tex.)  Streets  in  a  town  site  which 
have  been  dedicated  to  pnbUc  use  by  the  town- 
site  company,  which  has  reserved  a  right  to 
grant  the  use  of  such  streets  to  telephone  com- 
panies, are  subject  to  the  operation  of  Rev. 
St.  1911,  art.  1231,  authorizing  telephone  com- 
panies to  construct  their  poles  and  wires  upon 
any  public  road  or  street.— Roaring  Springs 
Town- Site  Co.  v.  Paducah  Telephone  Co.,  212 
S.  W,  147. 

n.  BEOTTLATIOir  AND  OFERATIOir. 

®=»54(4)  (Tex.Civ.App.)  A  contract  between  a 
sender  of  a  telegram  and  a  telegraph  com- 
pany to  the  effect  that  the  company  shall  not 
be  liable  for  damages  or  statutory  penalties 
where  the  claim  is  not  presented  in  writing 
within  95  days  after  the  cause  of  action  shaU 
have  arisen  is  valid,  and  is  binding  on  the 
parties  thereto  and  their  principals,  unless 
procured  by  fraud,  or  unless  unreasonable  un- 
der the  facts  and  circumstances  of  the  particu- 
lar case,  under  Vernon's  Sayles'  Ann.  Civ.  St. 
1014,  art.  5714.— Western  Union  Telegraph  Co. 
v.  Janko,  212  S.  W.  248. 
«ss>66(l)  (Tex.Civ.App.)  One  dictating  a  mes- 
sage to  a  telegraph  agent  and  then  signing 
the  message,  and  the  sendee  named  in  the 
message,  are  presumed  to  know  the  contents 
of  a  contract  on  the  back  of  the  blank. — West- 
ern Union  Telegraph  Co.  t.  Janko,  212  S.  W. 
243. 

^=>66(1)  (Tex.Civ.App.)  A  telegram  received 
by  a  telegraph  company  over  its  telephone  line, 
maintained  for  business  purposes,  was  presum- 
ably received  by  an  authorized  person;  a  pre- 
sumption becoming  conclusive  m  the  absence 
of  contrary  proof.— Western  Union  Telegraph 
Co.  v.  Campbell,  212  S.  W.  720. 

In  action  for  delay  in  transmitting  death 
message,  the  burden  of  proof  is  on  the  telegraph 
company,  receiving  messages  by  phone  for 
transmission,  to  show  that  the  person  who  an- 
swered the  telephone  and  actually  received  the 
particular  message  was  some  person  wholly  un- 
authorized so  to  act.— Id. 
<8=>66(4)  (Tex.Civ.App.)  Evidence  held  insuffi- 
cient to  show  that  failure  to  promptly  deliver 
telegram  sent  by  a  bank  with  which  plaintiff 
bad  pledged  stock  to  secure  note  to  one  who 
had  agreed  to  advance  money  to  pay  off  note 
and  redeem  stock  notifying  him  that,  if  loan 
was  not  retired,  collateral  would  be  sold,  was 
the  proximate  cause  of  the  loss  due  to  acquisi- 
tion or  sale  of  stock  by  the  bank. — Western 
T'nion  Telegraph  Co.  v.  Haynea,  212  S.  W. 
26a. 

4=366(4)  (Tex.Civ.App.)  In  an  action  against 
a  telegraph  company  for  delay  in  transmission 
of  a  death  message,  evidence  held  to  support 
conclusion  that  for  the  purpose  of  receiving 
telegrams  during  night  boars  the  telegraph  op- 
erator of  a  railway  company  in  a  yard  office 
waa  an  authorized  agent  of  the  telegraph  com- ' 


pany,  for  whose  negligence  it  was  responsible. 
— Western  Union  Telegraph  Co.  v.  Campbell, 
212  S.  W.  720. 

In  an  action  against  a  telegraph  company  for 
delay  in  transmission  of  a  death  message,  evi- 
dence held  sufficient  to  sustain  finding  that  the 
person  who  received  the  telegram  by  telephone 
from  the  person  sending  it  to  plaintiff  was  one 
for  whose  negligence  the  telegraph  company 
waa  liable.— Id. 

TENANCY  IN  COMMON. 

See  Homestead,  4=»146. 

n.  XVrVAL  BIQHTS,  DUTIES,  AND 
UABIUTIES  OF  OOTENANTS. 

«=3l5(2)  (Ky.)  A  cotenant,  to  establish  the 
disseisin  by  adverse  holding  for  IS  years,  must 
show  that  he  gave  notice  to  his  cotenants  by 
express  declaration  that  he  was  claiming  the 
whole  estate  in  severalty  and  denying  their 
right  therein,  or  he  must  have  so  used  the 
premises  as  to  give  constructive  notice  to  the 
cotenants,  even  where  the  life  tenant  in  pos- 
session was  also  a  cotenant— May  t.  Chesa- 
peake &  O.  By.  Co.,  212  S.  W.  131. 

One  who  held  the  entire  property  under  a 
deed  in  severalty  of  record  from  a  tenant  in 
common,  who  was  also  life  tenant,  for  15  years 
after  the  death  of  the  grantor,  acquired  title  by 
adverse  possession,  even  though  the  cotenants 
did  not  have  actual  knowledge  of  the  adverse 
holding. — ^Id. 

4=>I5(6)  (Ky.)  One  joint  tenant  cannot  acquire 
title  by  adverse  possession  against  his  coten- 
ants by  mere  possession,  no  matter  how  long 
continued,  for  he  has  a  right  to  occupy  the 
premises.— Miller  v.  Powers,  212  S.  W.  453. 
4=3)5(7,8)  (Ky.)  The  sale  and  conveyance  by 
a  cotenant  by  recorded  deeds  of  the  whole  or 
portions  of  an  estate  in  fee,  or  the  erection 
of  permanent  and  lasting  structures,  are  such 
acts  as  are  reasonably  odcolated  to  apprise  a 
fairly  prudent  cotenant  of  the  fact  that  the 
claimant  is  holding  adversely.— May  v.  Chesa- 
peake &  O.  Ry.  Co.,  212  S.  W.  181. 
«s>l5(7,8)  (Ky.)  The  statute  of  limitations 
will  not  begin  to  rnn  in  favor  of  a  cotenant  in 
possession  of  land  until  notice  of  his  adverse 
possession  is  brought  home  to  his  co-owners  by 
acts  of  such  notoriety  and  conspicuousness  as 
would  be  calculated  to  put  ordinarily  prudent 
persons  on  notice  of  his  adverse  holding. — Mil- 
ler v.  Powers,  212  S.  W.  453. 
4=9(5(10)  (Ky.)  The  burden  is  upon  a  coten- 
ant, claiming  in  severalty,  to  establish  the  dis- 
seisin by  adverse  holding  for  the  statutory 
rriod.— May  v.  Chesapeake  &  O.  By.  Co.,  212 
W.  ISlT 
4=915(10)  (Ky.)  Possession  of  premises  by 
tenant  in  common  is  presumed  amicable,  and 
not  hostile  to  his  cotenants.- Miller  v.  Powers, 
212  S.  W.  453. 

The  burden  is  upon  a  joint  tenant  claiming 
adversely  to  his  co-owners  to  show  a  disseizin 
and  notice  to  his  co-owners  of  his  hostile  pos- 
session.—Id. 

4=337  (Ky.)  One  joint  tenant  is  entitled  to  an 
accounting  for  rents  and  royalties  arising  from 
oil  produced  and  marketed  from  the  premises 
by  his  co-owners.— Miller  v.  Powers,  212  S.  W. 
453. 

m.  BIGHTS  AND  UABIUTIES  OF 

COTBNANTS   AS  TO  THIBD 

PEBSONS. 

4=945  (Tex.Com.App.)  A  deed  from  one  tenant 
in  common  to  a  specific  part  of  the  common 
property  will  be  recognized  and  the  purchaser 
thereof  protected  by  setting  apart  to  him  the 
specific  part  so  conveyed,  if  this  can  be  done 
without  prejudice  to  the  other  owners.— Lasater 
V.  Ramirez,  212  S.  W.  035. 

The  right  of  a  purchaser  from  one  tenant  in 
common  to  a  specific  tract  conveyed  to  him 
does  not  depend  upon  the  nonjoining  tenants' 
assent  to  or  recognition  of  the  sale,  nor  is  it 
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created  through  estoppel,  but  is  conditioned 
solely  upon  whether  its  enforcement  would 
prejudice  the  other  owners.— Id. 

Where  one  tenant  in  common  has  conveyed 
a  specific  part  of  the  common  property  and 
there  remains  a  sufficient  estate  out  of  which 
the  interests  of  the  nonjoining  tenants  can 
be  satisfied,  the  remaining  acreage  being  ex- 
actly the  same  in  kind  and  value  as  the  tract 
sold,  the  nonjoining  tenants  cannot  be  prejudic- 
ed, and  the  right  of  the  purchaser  should  be  en- 
forced.— Id. 

Since  the  right  of  a  purchaser  of  a  specific 
portion  of  lands  held  in  common  from  one  of 
the  tenants  does  not  depend  upon  their  assent 
or  upon  estoppel,  it  is  immaterial  that  a  non- 
joining  tenant  against  whom  it  is  sought  to  en- 
force the  right  is  mentally  incompetent,  or  that 
an  estoppel  cannot  arise  from  his  conduct, 
where  his  rights  will  not  be  prejudiced  by  the 
sale.— Id. 

TENDER. 

See  Bzecution,  ^=9172;    Release,  ie=»24. 

TETANUS. 

See  Evidence,  <®=3l3. 

THEATERS  AND  SHOWS. 

See  Municipal  Corporations,  ^=9808,  814. 

THREATS. 

See  Criminal  Law,  ^=3596;   Homicide,  e=9l04, 
809,  339;    Witnesses,  <S=>17T. 

TICK  ERADICATION  UW. 

See  Animals,  iS=»29,  30,  34,  36;  Criminal  Law, 
«=»322,  400,  429,  430. 

TIME. 

See  Animals,  ^=»4,  36;  Appeal  and  Error,  ^ss 
193,  230,  274,  345,  722,  1165,  1203;  Assign- 
ments, ®=>13;  Brokers,  «=355,  56;  Carriers, 
<8=»177,  227,  228,  230;  Chattel  Mortgages, 
«=»157;  Continuance,  ®=>20;  Contracts, 
^=>10;  Corporations,  €=»482;  Costs,  ^=9 
178;  Oriminal  Laiw,  <S=>915,  1081,  1037, 
1049;  Death,  (3=>39;  Drains,  «=>85;  Ease- 
ments, €=97,  36;  Elections,  €=>151;  Em- 
inent Domain,  «=»230,  238;  Equity,  <S=957; 
Escrows,  «=>13;  Evidence,  <8=943,  123,  148, 
320;  Frauds,  Statute  of.  <S=3l44;  Oamiah- 
ment,  (S=989,  108,  162;  Habeas  Corpus,  <S=> 
99;  Highways,  «=977;  Homestead.  4K=331, 
96,  146;  Homicide,  «=>1&3,  181;  Husband 
and  Wife.  <@=»208,  276;  Insurance,  «=978, 
198,  300,  807;  Interest,  (3s»53;  Intoxicat- 
ing Liquors,  ^=>223;  Landlord  and  Tenant, 
®=3291;  Larceny,  ®=3l6,  17;  Limitation  of 
Actions,  <e=»55,  100,  127,  131;  Logs  and  Log- 
ring,  ®=>3;  Mandamus,  €=9118;  Master  and 
Servant,  ^9385 ;  Mines  and  Minerals,  €=9 
55,  75,  77,  78;  Mortgages,  <3=9350 ;  Municipal 
Corporations,  €=9.3.31,  516,  522,  741;  Neg- 
ligence, "8=>56;  PartneiTBhip,  ®=»49;  Per- 
petuities, €=94,  7;  Pleading,  €=9228:  Pledges. 
<E=>56;  Public  Lands,  €=»173;  Sales,  €=> 
193;  Schools  and  School  Districts,  €=950; 
Statutes.  €=9159,  256,  267;  Subrosation, 
€=>4;  Taxation,  €=9o86,  689.  658.  734.  859, 
893:  Telegraphs  and  Telephones.  €=954,  66; 
Tresrmss,  €=.52;  Trial,  €=2.')1 ;  Trusts, 
€=961,  227;  Wills,  €=9165;  Witnesses,  e=> 
159. 

€=IOf9>  (Mo.App.)  tinder  Rev.  St.  1909.  H 
7705,  8057,  subd.  4,  where  judgment  in  unlaw- 
ful detainer  wns  rendered  in  justice  court  De- 
cember 27.  1915.  in  order  for  the  justice  to 
have  had  the  authority  to  grant  appeal  there- 
from, the  affidavit  for  appeal  and  appeal  bond 
cnust  have  been  filed  with  him  on  or  before  the 
Ist  day  of  the  following  January,  which  was  a 
Saturday.— Downing  v.  La  Shot,  212  S.  W.  30. 


^=>ll  (Ky.)  Oenerally  the  lav  takes  no  ac- 
count of  fractions  of  days.— Ore«ne  ▼.  B.  H. 
Taylor,  Jr.,  &  Sons,  212  S.  W.  925. 

TOILETS. 

See  Municipal  Corporations,  €=9733. 

TORTS. 

See   Action,    «=»25,   27;    Contracts,    €=9188; 

False  Imprisonment,  €=939;    Fraud,  €=9ll- 

65;    Libel  and   Slander,   €=91-120;    Munici- 
^^,     ...... 


do;    i^ioei  ana   eianaer,   €=9i-ii 

pal     Corporatioai:      Negligence,     €=91-141; 

Trespass,    ®=3l9-52;    Trover  and   Conver- 


€=»I2  (Tei.Civ.App.)  A  person  interfering 
with  a  contract  of  sale  of  real  estate  is  liable 
in  damages  in  a  proper  case,  although  the  con- 
tract wag  obnoxious  to  the  statute  of  frauds, 
but  not  if  the  contract  breached  be  one  which 
the  party  may  or  may  not  perform  at  his  op- 
tion.—Richardson  V.  Terry,  212  S.  W.  523. 

TOWNS. 

See  Dedication,  €=9l4;  Telegraphs  and  Tele- 
phones, €=9l0. 

TRANSPORTATION  AOT. 

See  Statutes,  €=95,  47,  48. 

TREASON. 

See  Criminal  Law,  €=91182;  Habeas  Corpus, 
€=930;  Indictment  and  Information,  €=9l2S; 
War,  €=94. 

TREES. 

See  Pleading,  €=911. 

TRESPASS. 

See  Judgment,  €=9736;  Pleading,  €=»11;  Ven- 
ue, €s»8. 

n.  ACTIONS. 
(A)  RIsrItt  of  Action  and  Detenaca. 

®=>I9(1)  (Ky.)  In  action  wherein  defendants 
came  to  occupy  position  of  plaintiff  in  action 
for  trespass  on  realty,  and  plaintiff  came  to 
occupy  position  of  defendants,  title  of  defend- 
ants, as  well  as  their  possession  and  right  to 
possession,  being  put  in  issue,  they  were  under 
necessity  to  recover  on  strength  and  validity 
of  their  own  title,  and  not  because  of  any  want 
of  title  in  plaintiff.— Prewitt  v.  WUbom,  212  S. 
W.  442. 

(B)  Jurisdiction,   Parties,    Prellmlmarr 
ProceedlnKS>  and   Pleading. 

€=940(6)  (Mo.App.)  In  action  for  destruction  by 
defendant  of  ornamental  shade  tree  upon  plain- 
tifTs  premises,  petition  Jield  sufficient  to  state 
cause  of  action  for  single  damages  for  com- 
mon-law trespass. — McKinsey  v.  Guthrie,  212  S. 
W.  563. 

In  action  for  destruction  of  shade  tree,  peti- 
tion, which  failed  to  state  that  defendant  had 
no  right  or  interest  in  the  tree,  was  insuffi- 
cient to  support  a  judgment  for  treble  damages, 
under  Rev.  St.  1909,  {  5448.— Id. 

(D)  Danasea. 

€=952  (Ky.)  Owner's  measure  of  damages  for 

timber  cut  from  his  land  is  the  reasonable  fair 
market  value  of  timber  at  the  time  and  place 
it  was  cut.— Hendrix  v.  Lewis,  212  S.  W.  660. 
€=952  (Mo.App.)  Owner's  measure  of  damages 
for  destruction  of  a  shade  or  ornamental  tree 
is  the  difference  in  the  market  value  of  the 
premises  on  which  the  tree  is  growing  with  or 
without  the  tree,  being  the  value  of  the  tree 
because  of  its  peculiar  place  and  location  on 
the  premises.— McKinsey  t.  Guthrie,  212  S.  W. 
563. 
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TRESPASS  TO  TRY  TITLE. 

See  Appeal  and  Error,  «=9l73,  230,  631,  1040, 
1000;  Boundariea,  >e=>ST;  Deeds,  «=>S3; 
Estoppel,  18=397;  Evidence,  ^=>271,  317; 
Executors  and  Administrators,  ^=3439;  In- 
junction, (S=3l36;  Judgment,  $=>712;  Land- 
lord and  Tenant,  €=9180;  Limitation  of  Ac- 
tions, <8=>39:  Public  Lands,  «=>173;  Tres- 
pass to  Try  TiUe,  (S=>41 ;   Trial,  <S=>53. 

Z.   RIGHT  OF  AOTIOH  ANB  DEFENSES. 

«=36(2)  (Tez.Com.App.)  While  the  plaintiffs  in 
trespass  to  try  title  must  have  title  at  the  com- 
mencement of  the  suit,  and  one  without  title 
cannot  sue  for  the  use  of  another  in  such  ac- 
tion, a  conveyance  pendente  lite  by  plaintiff 
does  not  affect  the  progress  or  deterinination 
of  the  suit,  and  grantee  is  bound  b^  the  judg- 
ment rendered,  and  a  judgment  for  plaintiff 
inures  to  grantee's  benefit,  and  such  convey- 
ance does  not  constitute  an  outstanding  title. — 
Heard  v.  Vineyard,  212  S.  W.  480. 
€=3|0  (Tex.ComApp.)  The  assertion  of  an  eq- 
uitable title  arising  out  of  a  contract  to  convey 
and  payment  of  the  purchase  money  is  suffi- 
cient to  support  an  action  in  trespass  to  try 
title.— McBride  v.  Loomis,  212  S.  W.  480. 
€=9ll  (Tez.Com.App.)  Where  one  held  land 
for  yean)  under  a  void  administrator's  deed,  a 
qaitclaim  deed  from  the  heirs  of  one  who  had 
owned  the  property  at  a  time  prior  to  the 
death  of  the  administrator's  deceased  did  not 
constitute  the  acquisition  of  a  new  and  inde- 
pendent title,  but  merely  supplemented  the  ti- 
tle theretofore  held  and  claimed. — McBride  v. 
Loomis,  212  S.  W.  480. 

9s»l2  (Tez.Civjipp.)  Proof  of  prior  posses- 
sion is  sufficient  to  sustain  an  action  .of  tres- 
pass to  try  title,  when  defendant  is  shown  to  be 
a  mere  naked  trespasser.— Allen  T.  Vineyard, 
212  S.  W.  266. 

<S=3l8  (Tez.Com.App.)  While  it  is  not  neces- 
sary for  a  defendant  in  trespass  to  try  dtle  to 
connect  himself  with  an  outstanding  title,  it  is 
necessary  that  he  establish  the  validity  of  such 
outstanding  title.— McBride  v.  Loomis,  212  S. 
W.  480. 

JX.  FBOOEEDnrOS. 
«=>32  (Tez.CivApp.)  Petition   in   trespass   to 
try  title  to  deceased's  homestead  held  to  state 
cause  of  action.— Clark  v.  Scott,  212  S.  W.  728. 
<S=>38(2)   (Tez.Com.App.)  In    trespass    to   try 
title,  where  there  was  evidence  that  both  par- 
ties claimed  under  M.,  who  was  not  shown  to 
have  had  any  title,  as  a  common  source  of  title, 
defendant  also  showing  the  acquisition  by  him 
of  the  interest  of  the  heirs  of  a  person  admit- 
ted to  have  previously  had  title,  burden  is  on 
defendant  to  show  that  M.  bad  not  acquired 
an   equitable   title   from   the  former  owner. — 
McBride  v.  Loomis,  212  S.  W.  480. 
©=41(2)   (Tez.Com_App.)  Evidence    that     de- 
fendant in  trespass  to  try  title  claims  under  a 
common  grantor  is  prima  facie  proof  that  such 
grantor  had  the  title  at  the  time  he  undertook 
to  convey  the  right  wbich  the  defendant  claims, 
and  this   necessarily  involves   the   assumption 
that  he  had  acquired  the  title  of  all  previous 
owners.— McBride  v.  Loomis,  212  S.  W.  480. 
«=»4I(3)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, evidence  held  sufficient  to   support  finding 
that  the  southwest  corner  of  survey  owned  hy 
defendant  was  on  a  river  bank,  so  that  land 
claimed  by  plaintiff  as  a  survey  of  land  lyi>]Z 
between  defendant's  survey  and  the  river  xb'f' 
in    fact    in    defendant's    survey. — ^Burkett    "^ 
Chestnutt,  212  S.  W.  271.  ^     \. 


For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

IV.  RECEPTION   OF   EVIDENCE. 

(A)  Introdnctlon,  Olfer,  and  Admltfalon  of 

Evidence  In   General. 

<&=>53  (Tez.Com.App.)  In  trespass  to  try  title, 
where  defendant,  relying  on  a  deed,  introduced 
the  same  in  evidence,  the  recitals  in  the  deed 
were  available  to  the  plaintiff  in  the  establish- 
ment of  his  title,  although  defendant  was  also 
relying  on  a  quitclaim  deed  from  heirs  of  a  for- 
mer owner.— McBride  v.  Loomis,  212  S.  W.  480. 
^=»54(1)  (Mo.App.)  In  an  action  for  personal 
injuries,  a  layman's  testimony  as  to  physical 
appearance  of  plaintiff  and  conversations  with 
him,  admitted  only  on  the  question  of  his  abil- 
ity to  come  into  court  to  testify,  was  not  ob- 
jectionable.—Slinluurd  T.  Lamb  Const.  Co.,  212 
S,  W.  61, 

(B)  Order    of    Proof,     Rebuttal,    and    Re< 

openlnv  Case. 

€=>63(2)  (Mo.)  In  a  personal  injury  action,  it 
was  within  the  sound  discretion  of  the  trial 
court  to  admit  the  ezhibition  of  plaintiff's  in- 
juries to  the  jury  in  rebuttal;  it  being  a  mat- 
ter which  should  h&ve  been  shown  in  chief. — 
»hanahan  v.  City  of  St.  Loais,  212  S.  W.  851. 

(O  Objeetlona,  Motlona  to  Strike  Oat,  ana 
KxaeptloBS. 

€=385  (Tez.Civ.App.)  There  is  no  error  in 
overruling  general  objection  to  evidence  a  por- 
tion of  which  is  admissibly — Railroad  Commis- 
sion of  Tezas  v.  Pecos  &  N.  T.  Ry.  Co.,  212 
S.  W.  535. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEI.. 

«s»l  15(2)  (Tez.OiT.App.)  In  an  action  for  dam- 
ages for  breach  of  an  employment  contract, 
statement  of  plaintifTs  counsel,  "Remember,  if 
you  want  the  plaintiff  to  recover,  answer  the 
first  question,  'No,'  "  held  impl-oper,  since  it 
ought  not  to  be  assumed  that  an  impartial  jury 
wanted  to  return  a  verdict  for  either  party. — 
Merchants'  life  Ins.  Co.  v.  Griswold,  212  S.  W. 
807 

<S=a>'l2l(2)  (Tez.CHv.App.)  In  an  action  for 
breach  of  employment  contract,  the  statement 
of  defendant's  counsel  that  the  evidence  would 
sustain  a  verdict  for  $25,000,  there  being  noth- 
ing inflammatory  in  itis  character,  was  not  mis- 
conduct, counsel  having  the  right  to  present  to 
the  jnry  his  deductions  from  the  evidence. — 
Merchants'  life  Ins.  Co.  r.  Oriswold,  212  S.  W. 
807. 

€=>t27  (Tez.C!v.App.)  In  action  against  de- 
fendant light  company  for  injuries  sustained  by 
plaintiff,  who,  woen  walking  along  sidewalk, 
stepped  upon  a  meter  boz  hd,  which  lid  gave 
way  and  caused  her  to  fall  into  the  opening, 
permitting  introduction  of  evidence  snowing 
that  defendant  was  insured  in  an  indemnity 
company,  held  error  and  prejudicial  to  rights 
of  defendant— Water,  Light  &  Ice  Co.  of 
Weatherford  v.  Barnett,  212  S.  W.  236. 
®=»I32  (Mo~App.)  In  an  action  against  a  rail- 
road company  for  damages  from  a  flood  caused 
by  an  embankment,  the  improper  remark  of 
plaintiff's  counsel,  "They  think  these  corpora- 
tions  are  above  tne  law,"  was  cured  by  court's 
direction  to  refrain  from  that  line  of  argument 
and  withdrawal  of  remarks  by  counsel.— Grace 
•^  Missouri,  K.  &  T.  Ry.  Co.,  212  S.  W.  41. 
_-3\33(l)  (Tez.Civ.App.)  In  view  of  rules  39, 


(14d 


~jr  41,  tot  the  district  and  county  courts  (142 
TRIAI  I  *"'-oJ    it\.  Tequiring  that  counsel  confine  their 

See   Army   and  Navy,   ®=»34;    Constitiii. 
Law,    €:»43;     Continuance;     Costs;      S^^  \  aJ'*^^ '\\ii\Re  to'keep  counsel  within  the  record, 

■     "    '       ,    <^=>63G-S82  ;     Evidence,   feOOoV   I  \  ^f'i^''^  ,  nt  W  ieopardixe  appellants'  rights  by  in- 
iw  Trial;    Venue.  ^^  ^f\^*  \  v>^  "S  .^v  aautVioniug  higUy  wrought  and  iu- 


inal  Law. 
Jnry;   New 
For  trial  of  particular  actions  or  , 
see  also  the  various  specific  topics. 


Houston  Ice  &  Brewing 
779. 
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>  1 33(4)  (Mo.App.)  In  an  Action  against  a 
railroad  company  for  damages  from  a  flood 
<»u8ed  by  an  embankment,  the  improper  re- 
mark of  plaintiff's  counsel,  "They  think  these 
corporations  are  above  the  law,"  was  cured  by 
court's  direction  to  refrain  from  that  line  of 
argument  and  withdrawal  of  remarks  by  coan- 
ael.— Grace  v.  Missouri,  K.  &  T.  Ry.  Co.,  212 
S.  W.  41. 

VI.  TAKUra  CASE  OR  QtriiSTIOir 
FBOBX  JUBY. 

lA)  <tiie«tlOBS  of  La-fv  or  of  Fact  In  Q»ii- 
•ral. 

<S=s>l36(l)  (MoJlPP.)  It  is  particularly  the  jn- 
ry's  function  to  pass  upon  wliat  would  meet  the 
requirements  or  satisfy  the  mind  of  that  tht?* 
oretical,  reasonable,  ordinary  person  which  the 
law  gives  to  the  jury  as  a  standard  by  which 
to  measure  human  conduct.— Davis  v.  Qeiger, 
212  S.  W.  384, 

(B)  Demurrer  to  Evidenoe. 

®=3|56(2)  (McApp.)  In  determining  whether 
defendant's  demurrer  to  evidence  should  have 
been  sustained,  the  court  can  consider  only  'ev- 
idence which  can  be  regarded  as  properly  bear- 
ing on  the  issue  raised  by  the  petition. — Strotb- 
er  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  212  S.  W. 
404. 

©=>I56(3)  (Mo.App.)  Demurrer  to  the  evidence 
admits  the  truthfulness  of  every  fact  which 
the  evidence  tends  to  prove,  as  well  as  every 
reasonable  inference  jdeducible  therefrom.— Da- 
vi«  V.  Greenlee,  212  S.  W.  22. 

Vn.  IMSTRUOTIOMS   TO   JUBT. 

(A)  Province   0<   Court   and   Jnry    la    Gen* 
eral. 

€=>I9I(6)  (Ark.)  Instruction  directing  the  jury 
to  find  for  plaintiff  unless  they  found  him 
.guilty  of  contributory  negligence  held  errone- 
ous as  assuming  that  defendant  was  guilty  of 
negligence.— Missouri  Pac.  R.  Co.  v.  Carey,  212 
S.  W.  80. 

<S=>I9I(10)  (Tez.Clv.App.)  In  a  servant's  ac- 
tion for  injuries,  a  charge  assuming  decrease 
in  the  servant's  earning  capacity  as  a  proven 
fact  from  statement  of  a  physician  that  plain- 
tiflE  would  always  have  a  weak  arm  was  errone- 
ous, since  the  weakened  condition  of  the  arm 
need  not  necessarily  decrease  plaintiff's  earn- 
ing capacity.— Texas  &  Pacific  Coal  Co.  v.  Er- 
vin,  212  S.  W.  234. 

«=»I9I(11)  (Tex.Civ.App.)  In  servant's  ac- 
tion for  injuries,  a  charge:  "What  damage,  if 
-any,  has  plaintiff  sustained  by  reason  of  the 
injuries  alleged  by  him?  In  answering  state 
the  amount,  if  any,  in  figures,  in  dollars,  or  in 
dollars  and  cents,  just  as  you  find" — was  im- 
proper, in  that  it  assumed  the  liability  of  the 
defendant.— Texas  &  Pacific  Coal  Co.  v.  Sherb- 
ley,  212  S.  W.  758. 

In  servant's  action  for  injuries,  a  charge  that 
as  a  guide  in  answering  special  issue  jury 
should  assess  plaintiff's  damages,  if  any  they 
find  he  has  sustained,  at  such  sum,  etc.,  Aeld 
improper  as  assuming  negligence. — Id. 
$=9 1 92  (Mo.App.)  An  instruction  is  not  erro- 
neous in  assuming  facts  to  be  true  which  are 
uncontradicted  on  the  trial.— Argeropoulos  v. 
Kansas  City  Rys.  Co.,  212  S.  W.  369. 
^=194(1)  (Ark.)  A  requested  instruction  which 
would  charge  the  jury  on  the  weight  of  the  ev- 
idence was  properly  refused. — Free  v.  Max- 
well, 212  S.  W.  325. 

48=194(15)  (Tex.Civ.App.)  Refusal  of  in- 
struction requested  by  initial  carrier  in  suit  by 
shipper  for  shipment  of  cabbage  damaged  as  to 
time  of  shipment  required  from  S.  in  Texas  to 
S.  in  Missouri  was  proper;  such  charge  being 
directly  upon  the  weight  of  the  evidence,  which 
wae  a  matter  for  the  jury. — Rio  Grande  &  E. 
P.  Ry.  Co.  V.  J.  H.  Russell  &  Son,  212  S.  W. 
630. 


<S=3 194(16)  (Mo.App.)  In  action  for  injuries  to 
pedestrian  falling  on  slippery  pavement,  in- 
struction that  it  was  duty  of  dty  to  constmct 
and  maintain  pavement  in  reasonably  smooth 
condition,  and  that  by  reason  of  pavement  bting 
smooth  it  may  be  sUppery,  is  not  negHgence  on 
part  of  city,  held  properly  refused  as  substan- 
tially a  demurrer  to  the  evidence. — Berry  v. 
City  of  Sedalia,  212  S.  W.  34. 
^=3 1 94(17)  (Ark.)  In  action  for  injuries  to  per- 
son working  about  cars,  instruction  tliat  ]ury 
should  find  assumed  risk  if  they  found  the  facts 
as  recited  in  the  instruction  held  erroneous  a* 
invading  province  of  jury.— Missouri  Pac.  R.  Co. 
V.  Carey,  212  S.  W.  80. 

«=9l99  (Mo.App.)  In  suit  by  a  company  against 
its  indemnity  insurer  for  loss  through  damages 
from  death  of  or  injuries  to  a  servant,  instruc- 
tibns  held  properly  refused  as  submitting  qnes- 
tions  of  law. — ^Hoagland  Wagon  Co.  v.  London 
Guarantee  &  Accident  Co.,  212  S.  W.  393. 
®=>!99  (Mo.App.)  In  an  action  for  personal 
injuries  resulting  from  plaintiflTs  being  struck 
by  a  motorcycle  at  a  street  crossing,  an  instruc- 
tion that,  if  the  jury  foond  that  the  driver  "was 
employed  by  defendant  and  acting  for  it  in  the 
scope  of  his  employment,"  then  the  negligence 
of  said  operator  was  the  negligence  of  the  de- 
fendant, held  not  erroneous  as  submitting  a 
mixed  question  of  law  and  fact  to  the  jury, 
where  both  plaintiff's  and  defendant's  evidence 
showed  that  the  operator  was  acting  within  tbe 
scope  of  his  employment  at  the  time  of  the  col- 
lision.—Woods  V.  Kansas  Ci^  Light  &  Power 
Co.,  212  S.  W.  899. 

(D)  NeoeHfilty  and  Bnbjeet-Matter. 

<S=s>207  (Tex.Civ.App.)  In  an  action  for  flood- 
ing lands  by  negligent  construction  of  a  rail- 
road bridge,  where  testimony  that  lower  bridg- 
es were  similarly  constructed  was  admitted 
over  defendant's  objection,  it  was  error  to  re- 
fuse to  charge  that  jury  snould  not  award  any 
damages  as  having  resulted  from  the  condition 
of  bridges  below  plaintiff's  land.— Ft.  Worth  & 
D.  C.  Ry.  Co.  v.  Speer,  212  S.  W.  762. 
<S=>2I4  (Ky.J  Where  defendant  pleaded  and 
produced  evidence  to  show  that  the  damages 
complained  of  resulted,  not  by  breach  of  con- 
tract to  construct  ditches  specified  in  a  right 
of  way  deed,  but  by  water  backing  up  through 
ditches  from  a  pond  into  which  plaintiff,  the 
grantor,  had  drained  land  in  accordance  with 
such  contract  and  for  drainage  of  which  pond 
defendant  was  not  responsible,  it  was  error  not 
to  submit  that  issue  to  the  jury  by  instruction. 
—Chicago,  M.  &  G.  R.  Co.  v.  Stahr,  212  S.  W. 
115. 

iO)  Form,  ReqnIslteB,  and  BnlBcleney. 

<3=»240  (Tex.Civ.App.)  A  requested  instme. 
tion,  containing;  a  correct  proposition  of  law, 
but  also  containing  matters  strongly  argumen- 
tative, and  being  a  very  partisan  presentation 
of  the  issue,  was  properly  refused. — Hart-Parr 
Co.  V.  Krizan  &  Maier,  212  S.  W.  835. 

(D)   Applicability   to   Pleadlnva    an«   Brl- 
dence. 

<8=»25l(2)  (Mo.App.)  Where  shipper  of  stal- 
lion suing  for  his  death  caused  by  failure  to 
transport  as  expeditiously  as  required  by  stat- 
ute by  his  instructions  not  only  broadened  is- 
sues, but  abandoned  cause  of  action  for  fail- 
ure to  transport  as  expeditiously  as  required 
and  substituted  a  cause  of  action  based  on  rail- 
road's common-law  duty  to  transport  without 
delay  and  within  a  reasonable  time,  there  was 
error,- Strother  v.  Atchison,  T.  «c  S.  F.  Ry. 
Co    212  S.  W.  404. 

<3==>25l(8)  (Tex.Civ.App.)  In  a  servant's  action 
against  a  master  for  personal  injaiT,  where  the 
defense  of  assumed  risk  was  not  pleaded,  the 
court  was  not  in  error  in  failing  to  submit  that 
issue.— Texas  &  Pacific  Coal  Go.  t.  Ervin,  212 
S.  W.  234. 
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«=>2SI  (8)  <Tex.CST.App.)  la  (ervant's  a«ti<w 
for  injaries  occasioned  by  tbe  improper  turning 
of  a  switch  by  another  servant,  in  submitting 
the-  question  of  neriigence  as  to  taming  a 
switch  tbe  charge  should  be  confined  to  such 
single  servant,  and  a  charge,  "Was  defendant, 
through  ita  eOiploT^a  or  agents,  guilty  of  Tieg- 
ligence'  *  *  *  in  turning  the  switch  in 
wrong  maaner,  if  it  or  they  did  ao,  and  in 
failing  to  notify  plaintiff  aa  to  how  said  switch 
was  turned?"  was  improper. — Texas  &  Pacific 
Coal  Co.  V.  Sherbley,  212  S.  W.  758. 
<S=»252(1)  (Tex.Civ.App.)  It  is  error  for  the 
trial  court  to  submit  to  the  jury  an  issue  which 
is  not  supported  by  competent  evidence.— Tex- 
as Electric  Hy.  Co.  v.  Crump,  212  S.  W.  827. 
^=>2S2(S)  (Tex.Civ.App.)  In  railroad's  condem- 
nation proceedings  the  court  properly  refused 
•  requested  charge  that  the  jury  should  not 
consider  injuries,  if  any,  which  the  owners  sus- 
tained in  common  with  the  community  in  gen- 
eral, not  peculiar  to  them,  where  there  waa  no 
evidence  that  the  community  generally  sustain- 
ed injury.— Gulf  &  Interstate  By.  Co,  of  Texas 
v.  Stephenson,  212  S.  W.  216. 
«=»252(7)  (Tcx.Civ.App.)  Befusal  of  instruc- 
tion requested  by  initial  carrier  in  suit  by 
ebipper  as  to  the  act  of  God  in  destroying  the 
cabbi^e  shipped  was  not  error,  where  tbe  de- 
cayed condition  of  the  cabbage  was  not  traced 
to  low  temperature,  and  there  was  no  fact  sus- 
taining such  a  theory.— Rio  Grande  &  E.  P.  Ry. 
Co.  V.  J.  H.  RusseU  &  Son,  212  S.  W.  530. 

In  aoit  by  a  shipper  for  cnbba^e  damaged, 
refusal  of  instruction  asked  by  initial  carrier 
as  to  the  freeiing  of  tbe  cabbage  was  not  er- 
ror, where  there  was  no  evidence  tending  to 
Bhow  that  the  cabbage  bad  froien.— Id. 
«=»252(7)  (Tex.Civ.Ap,p.)  Inatructions  in  a 
negligence  case  need  not  refer  to  contributory 
negligence,  where  there  is  no  evidence  raising 
the  iBsne.— Texas  Electric  By.  Co.  ▼.  Crump. 
212  S.  W.  827. 

«=9253(4)  (Ark.)  Inatruction  on  assumed  risk 
which  erroneously  omitted  the  question  of  ap- 
preciation of  danger  held  properly  refused.— 
Missouri  Pac.  R.  Go.  v.  Oarey,  212  S.  W.  80. 
<8=b253(4)  (Mo.App.)  In  an  action  for  injuries 
to  pedestrian  falfing  on  a  slippery  street  cross- 
ing pavement  alleged  to  have  been  constructed 
in  its  slippery  condition  and  to  have  become 
slipperjy  by  wear,  instructions  confining  plain- 
tiff's right  to  recover  to  tbe  pavement  having 
been  worn  so  smooth  and  slick  that  it  was  un- 
safe for  pedestrians  held  properly  refused. — 
Berry  v.  City  of  SedaUa,  212  S.  W.  34. 

(B)  Re«ue»t«   or   PritycKs. 

4b»255(7)  (Tex.Giv.App.)  In  father^s  habeas 
corpus  proceeding  to  procure  custody  of  chil- 
dren from  maternal  grandparents,  who  hod 
adopted  the  children  upon  the  mother's  death, 
father  should  have  requested  instruction  that 
adoption  of  children  did  not  confer  the  right 
of  custody,  if  he  had  desired  such  instruction. 
—State  V.  Jackson,  212  S.  W.  7ia 
«=>256(13)  (Tex.Civ.App.)  Where  in  a  ship- 
per's action  against  connecting  carriers  a  prop- 
er instruction  is  not  sutlicicntly  clear  that  dam- 
ages are  to  be  assessed  separately,  a  special 
charge  to  that  effect  must  be  requested. — Rio 
Grande,  E.  P.  &  S.  F.  B.  Co.  v.  Kraft  &  Ma- 
dero   212  8.  W.  981. 

®=»260(1).  It  was  not  error  to  refuse  request- 
ed instruction  covered  by  a  given  instruction. 
—(Ark.)  C.  H.  Bobinson  Co.  v.  Hudgina  Prod- 
uce Co.,  212  S.  W.  P/.15; 
(Mo.App.)  Argeropoulos  v.  Kansas  City  Bys. 

Co.,  212  S.  W.  360; 
(Teix.Clv.App.)  Texas    Electric    By.    Co.    V. 
Crump,  212  8.  W.  827. 
«=a260(8)  (Ark.)  In  suit  for  personal  injnries, 
there  was  no  error  in  refusing  to  give  an  in- 
BtmctioD  requested  by  defendant  defining  cul- 
pable   neglisenee,    where    another    instruction 
212  S.W.-fl» 


given  by  the  court  gave  a  complete  defiaition 
of  that  terin.— Missouri  Pac  B.  Co.  v.  Carey, 
212  S.  W.  80. 

(G)   Conatraetlon  and    Operation. ' 

<B»29S(4)  (Ky.)  Where  plaintiff's  instruction  is 
erroneous  and  misleading  and  the  court  has 
erroneously  refused  another  instraction  pre- 
senting an  affirmative  defense,  such  errors  held 
not  cured  by  defendant's  Instructions  directing 
a  verdict  if  specified  facts  are  found  imder  the 
rule  that  instructions  will  be  considered  as  a 
whole.— Chicago,  M.  &  .6.  B.  Co.  v.  Stabr,  212 
S.  W.  115. 

®»206(1)  (Mo.App.)  No  reversible  error  can 
be  predicated  on  obscurity  in  meaning  of  first 
instruction  given  for  plaintiffs  where  obscurity 
was  removed  by  plaintiffs'  second  instruction, 
and  instrnctioDS  on  the  part  of  defendant, 
plaintiffs'  first  instruction  not  leaving  out  any 
necessary  element  of  their  cause  of  action,  and 
not  containing  any  positive  misdirection. — Da- 
vis V.  Geiger,  212  S.  W.  .S84. 
^=>29t(2)  (Mo.App.)'  In  action  between  buyer 
and  seller's  judgment  creditor,  involving  issue 
of  whether  sale  had  been  fraudulent  as  to  sell- 
er's creditors,  instruction  requiring  seller's 
iudgmeut  creditor  to  prove  sale  was  made  with 
intent  to  defraud  and  delay  creditors  was  not 
cured  by  a  correct  statement  of  tbe  law  in  sell- 
er's judgment  creditor's  instructions,  where 
buyer's  instruction  covered  her  entire  case  and 
directed  a  verdict  for  her. — Ward  v.  Stutzman, 
212  S.  W.  66. 

IZ.   VERDICT. 
(B)   Special  iBterrovntorlea  and  Flndlnsa. 

«s»350(l)  (Tex.Civ.App.)  Befusal  to  submit 
special  issues  which  deal  with  immaterial  mat- 
ters is  not  error.— Burkett  v.  Chestnutt,  212  S. 
W.  271. 

<@s>3S0(;2)  (Tex.Civ.App.)  Befusal  to  submit 
special  issues  calling  for  eyidentiary  and  not 
ultimate  facts  is  not  error. — Burkett  v.  Chest- 
nutt, 212  S.  W.  271. 

«=s»350(6)  (Tex.Giv.App.)  In  an  action 
against  a  railroad  company  for  damages  from 
increased  overflow  caused  by  the  negligent  con- 
struction of  a  bridge,  the  refusal  to  submit  tbe 
special  issue,  "were  the  overflows  and  dam- 
age complained  of  by  plaintiff  caused  by  heavy 
rains,  such  as  would  overflow  and  ionndate 
plaintiff's  said  lands  irrespeotive  of  the  pres- 
ence and  condition  of  defendant's  railroad  track 
and  bridge  in  question,"  held  error,  even 
though  the  matter  was  covered  in  a  general 
way  by  the  court's  charge.— Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Speer,  212  S.  W.  762. 
<e=>35l(5)  (Tex.Civ.App.)  Refusal  to  submit 
special  issues  covereU  by  those  submitted .  is 
not  error.— Burkett  v.  Chestnutt,  212  S.  W. 
W.  271. 

<&=335i(5)  (T«x.Civ.App.)  Befusal  to  give 
certain  issues  to  the  jury  in  a  special  charge 
is  not  error,  where  such  issues  were  suffi- 
ciently given  in  the  general  charge. — Angelina 
&  N.  R.  B.  Co.  V.  Bailroad  Commission  of 
Texas,  212  S.  W.  703. 

<8=>352(1)  (Tex.Civ.App.)  The  submission  of 
a  special  issue  inquiring  of  the  jury  whether 
one  C.  filed  notice  with  plaintiff's  employer 
claiining  that  defendant  had  an  assignment  of 
plaintifTs  wages  was  not  erroneous  as  depriv- 
ing defendant  of  the  right  to  have  the  jury 
decide  whether  G.  was  the  authorized  agent 
of  defendant,  as  it  did  not  prevent  defendant 
from  requesting  the  court  to  submit  the  aues- 
tion  of  C.'s  agency.— Evans  v.  McKay,  212  S. 
W.  680. 

9=»3S2(4)  (Tex.Civ.App.)  In  action  to  enjoin 
enforcement  of  Bailroad  Commission's  order 
requiring  construction  of  depot  building  at.  cer- 
tain place,  where  there  was  no  evidence  tend- 
ing to  show  creation  of  station  at  such  place 
otherwise  than  by  designation  of  depot  grounds. 
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court  properly  refused  to  submit  issue  of: 
whether  railroad  established  a  siding  or  stop- 
ping place  at  such  place  or  nearby  stations. — 
Railroad  Commission  of  Texas  v.  Fecos  &  N. 
T.  Ry.  Co.,  212  S.  W.  635. 
«=s>352(4)  (Tex.Civ.App.)  Issues  of  railroad's 
liability  for  violation  of  Rev.  St.  art.  6495,  by 
failure  to  provide  necessary  culverts  and  sluic- 
es, held  not  to  conform  with  petition,  which  did 
not  follow  wording  of  statute.— Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Speer,  212  S.  W.  762. 
C=s>352(5)  (Tex.Civ.App.)  In  action  to  enjoin 
enforcement  of  Railroad  Commission's  order 
requiring  railroad  to  construct  depot  building 
at  certain  point,  where  special  issue  was  wheth- 
er railroad  had  designated  depot  grounds  at 
such  point,  requested  addition  to  issue  that 
designation  once  made  could  not  afterwards  be 
changed  by  railroad  was  properly  refused,  since 
it  would  have  been  regarded  as  an  intimation 
by  court  of  abandonment,  and  since  issue  could 
not  have  been,  answered  in  negative  upon 
ground  of  abandonment. — Railroad  Commission 
of  Texas  v.  Pecos  &  N.  T.  Ry,  Co.,  212  S.  W. 
635. 

«=>352(5)  (Tex.Civ.App.)  Financial  injury 
and  mental  suffering  are  both  elements  of 
actual  damages,  the  first  being  classified  as 
special  and  the  second  as  generad  damages,  and 
hence  a  special  issue  inquiring  of  the  jury 
whether  plaintiff  sustained  "any  financial  in- 
jury or  mental  suffering"  was  not  erroneous 
on  ground  that  financial  injury  and  mental 
suffering  were  distinct  elements  of  damages  and 
should  Save  been  separately  submitted.— Evans 
V.  McKay,  212  8.  W.  680. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Error,  9=>193;  Principal  and 
Agent,  e=>124 ;  Sales.  «=s>193. 

X.  ACTS    OOBTSTITUTIKO    COirVXilU 

gXOir  AITD  LIA3II.ITY 

THEREFOR. 

4s»2  (MoApp.)  Trover  and  conversion  does, 
not  lie  for  the  conversion  of  mone^  collected 
on  check  and  draft.— Anderson  Electric  Car  Co. 
V.  Savings  Trust  Co.,  212  S.  W.  60. 

n.  ACTIONS. 

(B)  Jnrlsdlctiaii,  Partiea.  Prellmtnsrr 
Proc««dinars,  and   Pleatdlnar. 

^=>32(1)  (Mo.App.)  Petition  held  not  for  the 
conversion  of  checks  and  a  draft,  but  for  the 
conversion  of  the  money  charged  to  have  been 
collected  on  them,  without  its  description  or 
identity  as  a  specific  chattel,  and  petition  there- 
fore did  not  state  a  cause  of  action. — Anderson 
Electric  Car  Co.  v.  Savings  Trust  Co.,  212  S. 
W.  60. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Evidence.  «=»318,  883;  Husband  and  Wife, 
<S=»49%  ;  Mortgages,  <8=»333,  372;  Perpetui- 
ties, «=»4,  7;  Trusts,  «=>33,  61 ;  Wills,  «=> 
652,  508,  634;    Witnesses,  <S=»7e,  178. 

I.   CREATION,  EXISTENCE,   AND  VA- 

LIOITT. 

<A)   Ezpresa  Trusts. 

^=»33  (Tex.)  Where  a  nephew  deposited  money 
with  his  uncle  on  the  latter's  proposal  that  he 
would  place  the  money  at  interest  or  in  the 
bank  for  him,  the  relation  of  debtor  and  cred- 
itor was  not  created,  but  the  uncle's  holding  of 
the  money  was  as  an  acknowledged  trustee. — 
Allen  v.  Pollard.  212  S.  W.  408. 
$=»6I(4)  (Tex.Com.App.)  Where  a  vendor  of 
large  parcel  of  land  which  was  subdivided  into 
lots  and  farms  agreed  to  deposit  $50,000  with 
trustees  to  be  paid  by  them  as  a  bonus  to  the 
first    railroad    constructing    line    through    the 


property,  held  that  the  vendor  was  entitled  to 
iiave  the  fund  revert  to  him  if  the  trust  should 
terminate  within  a  reasonable  time  without  at- 
tainment of  object.— West  Texas  Bank  &  Trust 
Co.  V.  Matiock,  212  S.  W.  937. 

n.   CONSTRUCTION  AND   OPERA- 
TION. 
(B)   Bstate  or  Interest  of  Trustee  nuA  o< 
Cestui  ttne  Trust. 

$=s>IS3  (Tex.Com~A.pp.)  Where  a  vendor  of 
land  which  was  subdivided  into  many  different 
parcels  agreed  to  deposit  $60,000  with  trustees 
to  be  paid  as  bonus  to  the  first  railroad  cominK 
through  the  land,  held  that  under  the  agreement 
the  vendor  or  his  heirs  were  entitled  to  the  in- 
terest on  the  fund  during  the  time  it  was  held 
by  the  trustees,  before  a  railroad  was  con- 
Btructed.— West  Texas  Bank  &  Trust  Co.  ▼. 
MaUock,  212  S.  W.  937. 

IV.  MANAGEMENT  AND  DISP08AX. 
OF  TRUST   PROPERTY. 

<g=9227  (Tex.Com.App.)  Trustees  should  be  al- 
lowed to  pay  out  of  trust  fund  expenses  of  lit- 
igation concerning  such  fund  in  event  the  litiga- 
tion is  forced  on  them:  hence  trustees  of  fund, 
deposited  by  vendor  of  large  parcel  of  land  to 
bold  as  a  bonus  to  first  railroad  coming  through, 
are  entitled  to  pay  attorney's  fees  out  pf  trust 
fund,  where  it  was  sought  by  the  executor  of 
the  vendor  to  recover  the  fund.— West  Texas 
Bank  &  Trust  Oj.  v.  Matlock,  212  8.  W.  937. 

Where  vendor  of  land  deposited  $50,000  with 
trustees  to  be  paid  as  a  bonus  to  the  first  rail- 
road coming  through  the  land,  hild  that,  where 
the  executors  of  vendor  sought  to  recover  the 
amount  on  the  theoi^  that  a  reasonable  time 
had  expired  without  the  construction  of  a  rail- 
road, purchasers  who  because  of  their  interest 
intervened  are  not  entitled  to  have  allowed  at- 
torney's fees  out  of  the  corpus  of  trust  fund  be- 
cause the  trustees  represented  them  and  per- 
sons similarly  situated. — Id. 

VI.  ACCOUNTINa    AND     COMPENSA- 
TION OF  TRUSTEE. 

®=>3,I6(1)  (Mo.)  While  commissions  of  trustees 
are  usually  based  upon  a  percentage  of  the  in- 
come as  matter  of  convenience,  the  question  la 
one,  not  of  percentage,  but  of  compensation  for 
services  performed  and  liability  incurred;  fair 
compensation  being  all  that  a  trustee  is  enti- 
tled to.— Kilpatrick  v.  Robert,  212  S.  W.  884. 
<&»3ie(2)  (Mo.)  Upon  a  £6,000,000  estate, 
originally  well  invested,  involving  no  vexatious 
questions  in  its  administration,  reinvestments 
and  sales  being  made  through  brokers  paid  for 
such  work,  and  collection  of  rents  and  keeping 
of  accouate  being  looked  after  by  a  paid  book- 
keeper, a  compensation  to  trustees  of  5  per 
cent,  of  the  gross  income  during  the  18  years 
during  which  the  trust  ran,  which  was  divided 
among  the  three  trustees,  cojiild  not  be  said  to 
be  inadequate  as  claimed  by  executors  of  a  de- 
ceased trustee,  particularly  where  such  trustee, 
during  his  lifetime,  received  such  compensation 
without  suggestion  of  dissatisfaction.— Kilpat- 
rick V.  Robert,  212  S.  W.  884. 
®=>3I8  (Mo.)  But  one  compensation  can  be  al- 
lowed for  the  trusteeship,  whether  there  be  one 
or  more  than  one  trustee,  and,  if  there  be  more 
than  one  trustee,  since  the  work  and  responsi- 
bility are  divided,  the  compensation  is  divided. 
— KUpatrick  v.  Robert,  212  S.  W.  884. 

Vn.   ESTARUSHMEirr  AND  EN- 
FORCElfENT  OF  TRUST. 

(B)    Rlarlit    to    Follow   Trust    Property    or 
i^oceeds  Thereof. 

ig=»356(2)  (Tex.Civ.App.)  Where  plaintiff  ad- 
vanced funds  to  enable  th«  borrower  to  pur- 
chase 183  cattle,  and  in  a  letter  inclosinx  a 
check  to  defendant  the  seller  gave  notice  that 
plaintiff  contemplated  the  purchase  of  suck 
number  of  cattle,  and  defendant  applied  a  por- 
tion of  money  to  a  debt  due  from  the  borrower 
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selling  98  cattle  and  accepting  the  borrower'a 
explanation  that  be  was  to  give  a  mortgaRS  on 
40  other  cattle  wluch  he  already  owned,  defend- 
ant is  liable  for  gum  applied  on  the  debt;  the 
same  being  a  trust  fund,  and  defendant  appro- 
priating it  with  knowledge  of  Ite.. character.— 
Witherspoon-McMuUen  lave  Stock  Commission 
Co.  T.  North  Texas  Trust  Co.,  212  S.  W.  27a 

(O)  Aetloaa. 
4=9373  (Tex.ClTApp.)  In  action  to  recover  in- 
terest in  Und  in  whlcn  plaintifl!  relied  on  agree- 
ment of  half-brother  made  on  transfer  of  title 
to  him  by  his  mother  that  plaintiS  would  re- 
ceive bis  share,  evidence  AeU  sufficient  to  raise 
an  issue  for  the  Jury.— B«um  v.  Bausa,  212  S. 
W.  965. 

TURNPIKES  AND  TOLL  ROADS. 

See  Municipal  Corporation*,  «=>407. 

UNITED  STATES. 

See  Army  and  Navy ;  Courts,  9=397 ;  Indians, 

USUflY. 

See  Judgment,  9=>741;  Libel  and  Slander,  4=» 
81,  88;   Principal  and  Agent,  «B»ieO. 

VENDOR  AND  PURCHASER. 

See  Acknowledgment,  9=»20i  Appeal  and  Er- 
ror, «=3707,  1116:  Brokers,  «=»55,  66,  86; 
Courts,  ^=>475;  Covenants,  «=3ll6;  Dam- 
ages, ^=385 ;  Deeds,  <e=>8 ;  Estoppel,  <8s»38, 
07 ;  Evidence,  «=s>l42,  317,  318,  383,  462; 
Exchange  of  Property,  9=38;  Executors  and 
Administrators,  <S=>97,  121,  129 ;  Fraud,  «=> 
11,  69,  66 ;  Frauds,  Statute  of,  <S=>117,  129, 
158:  Homestead,  <S=931,  57,  96,  146;  Hus- 
band and  Wife,  9=>49% ;  Injunction,  ^=» 
163 ;  Interest,  «=»18 ;  Judgment,  «=18,  21, 
91,  251,  736;  Landlord  and  Tenant,  <8=9l8, 
180 ;  Mandamus,  ®=»151 ;  Mines  and  Miner- 
als, «»79;  Mortgagee,  «=s27(L  277,  S72; 
Perpetuities,  4=»7;  Principal  and  Agent.  4=3 
103;  Public  Lands,  4=»173;  Remainders, 
4=314;  Sales;  Specific  Performance,  4=358, 
66;  Subrogation,  4s>23;  Tenancy  in  Com- 
mon, 4a»16,  45 :  Torts,  4=^12 ;  Trespass  to 
Try  TlUe  4=3lO;  Trusts,  4=»ei.  153,  227, 
878;  Vendor  and  Purchaser,  4=316;  venue, 
4=»7 ;  Witnesses,  4=376. 

X.  BEQOTBITBg  AWP  ▼AUDXTT  OF 
GONTRAOT. 

4=316(1)  fArk.)  Contract  with  city  to  sell  land 
for  stipulated  price  to  any  third  party  who  de- 
aired  to  purchase  land  for  manufacturing  pur- 
poeea,  without  consideration  to  suipport  the  con- 
tract, was  not  binding  until  the  third  party  in- 
curred some  expense,  loss,  or  legal  obligation 
thereunder,  being  merely  an  offer  without  ac- 
ceptance.—Blanton  V.  Forrest  City  Mfg.  Co., 
212  S.  W.  330. 

4=336(2)  (Mo.)  Missouri  farmer,  who  has  been 
induced  to  buy  Texas  land  upon  the  represen- 
tation that  the  land  was  in  "one  of  the  rich'est, 
most  certain  agricultural  districts  of  the 
world,"  and  that  the  "most  splendid  irrigation 
system  that  can  be  found"  had  been  installed, 
and  that  the  land  had  more  advantages  and 
fewer  disadvantages  than  any  other  land  on 
the  American  continent,  may  rescind  sale  upon 
discovery,  after  removal  to  Texas,  that  it  was 
impossible  to  produce  the  crops  that  he  had 
been  told  could  be  produced,  and  that  the  irri- 
gation system  was  wholly  insufficient  to  water 
land.— Coughenoar  v.  Hutchings,  212  S.  W. 
876. 

m.  MODmOATIOH   OR  RESCISSION 
OF  CONTRACT. 

(B)  Reselaslon  fty  Vendor. 

4=>  105(1)  CTex.Civ.App.)  Where  a  contract  for 
sale  of  land  was  not  enforceable  by  reason  of 


the  statute  of  frauds,  it  was  terminated  and 
annulled  when  vendor  elected  to  rescind  it  and 
notified  purchaser  of  such  rescission,  and  pur- 
chaser's subse<)uent  offer  of  payment  for  the 
land  could  not  revive  it— Simpson  v.  Green,  212 
S.  W.  268. 

IV.  PERFORMANCE  OF  CONTRACT. 

(D)  Payment  of   Parehaae  Mon^r- 

4=3 1 72  (Ky  )  As  a  general  rule,  where  a  con- 
tract of  sale  is  silent  as  to  interest,  it  is  not 
demandable  so  long  as  the  purchaser  is  not 
in  default.— Lowther-Kaufman  Oil  &  Coal  Co. 
V.  GunneU,  212  S.  W.  593. 

Where  a  purchaser  refused  to  carry  out  the 
agreement,  because  third  persons  were  assert- 
ing title  to  the  land  and  claiming  to  be  in  pos- 
session, the  vendor,  who  filed  a  petition  for 
specific  performance  and  made  such  third  per- 
sona parties,  is  not  entitled  to  interest  from  the 
date  of  the  filing  of  the  petition,  even  though 
bia  title  was  found  good,  but  to  interest  ouiy 
from  the  time  the  judgment  in  his  favor  against 
such  third  persons  was  affirmed  by  the  high- 
est appellate  court,  to  which  the  case  was 
appealed.— Id. 

V.  RIGHTS  AND  LIABILITIES  OF 

PARTIES. 

(O)  Bob*  Fide  Pnrehaiera. 

4=»228(1)  (Tex.Com.App.)  The  purchaser  of 
land,  on  whom  a  prior  purchaser  from  the  same 
party  holding  an  unrecorded  deed  served  an  in- 
junction petition  that  the  prior  purchaser  and 
record  lessee  of  the  lands  was  owner  of  them, 
bonght  at  bis  peril  where  he  failed  to  make  full 
and  complete  inquiry  as  to  the  basis  of  the 
claimed  dtle  of  tne  other  and  prior  purchase'' 
and  lessee.— Kelly  v.  Blakeney,  212  8.  W.  651. 
4=>229(1)  (Ky.)  Whatever  is  sufficient  to  put 
a  purchaser  of  land  upon  inquiry  as  to  the 
facts  is  equivalent  to  full  notice  of  all  the 
facts  that  such  inquiry  would  have  discovered 
to  bim.— May  t.  Chesapeake  &  O.  Ry.  Co.,  212 
S.  W.  131. 

4=»23(K1)  (Ky.)  Where  language  of  exception 
in  deed  gave  notice  to  grantees  of  ftct  there 
was  land  within  description  of  boundary  in 
their  deed  which  had  been  disposed  of  to  an- 
other, and  with  small  diligence  grantees  could 
have  definitely  ascertained  Its  location,  if  not 
already  known  to  them,  grantees  could  not  ac- 
cept deed  without  being  chargeable  with  notice. 
-Prcwitt  V.  Wilbom,  212  S.  W.  442. 
4=3231(3)  (Ky.)  The  law  charges  a  prospective 
purchaser  with  knowledge  of  tae  description  of 
the  land,  its  location,  adjoining  owners,  char- 
acter of  estate,  and  every  other  material  thing 
set  03t  in  the  recorded  deeds  in  the  chain  of 
title.— May  v.  Chesapeake  &  O.  Ry.  Co.,  212 
S.  W.  131. 

4=>232(2)  (Tex.Civ.App.)  Regardless  of  what 
the  recorded  title  would  show  as  to  the  own- 
ership of  land,  possession  is  also  evidence  of 
title,  and  notice  to  a  prospective  purchaser 
of  such  title  as  the  possessor  has.- Cooper  v. 
Hinman,   212   S.   W.   972. 

VI.  REMEDIES  OF  VENDOR. 
(A)   Lien  and  ReoOTerr  o(  Land. 

4=3265(3)  (Tex.Com.App.)  A  purchaser  who 
does  not  assume  payment  of  the  prior  ven- 
dor's lien  is  not  personally  liable  for  the  debt. 
—Allen  v.  Traylor,  212  S.  W.  945. 

A  grantee  assuming  payment  of  lien  indebt- 
edness for  which  his  grantor  is  personally 
liable  thereby  becomes  liable  to  and  can  be 
sued  by  the  holder  and  owner  of  such  indebt- 
edness.— Id. 

^=>265(5)  (Tex.Com.App.)  Where  land  was 
sold,  resold  to  one  who  did  not  assume  pay- 
ment of  the  vendor's  lien,  and  part  of  it  again 
sold  by  him  to  defendant,  who  as  part  con- 
sideration assumed  payment  of  the  sum  of 
$4,784,  with  interest  accrued  and  to  accrue, 
representing  part  of  the  unpaid  principal  sam 
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due  on  the  yendor's  lien  notes,  assuming  and 
agreeing  to  pay  on  the  principal  and  interest 
of  the  notes  and  an  amount  equivalent  to  $23 
a  lot  on  each  lot  conveyed  to  him,  defendant 
WEB  liable  to  the  holder  of  the  vendor's  lien 
notes  for  the  specific  amount  on  the  prin- 
cipal and  interest  Oiereof.^Allen  v.  Traylor, 
212  8.  W.  »15. 

^=>285(4)  (Tex.Com.App.)  In  suit  to  foreclose 
vendor's  lien  against  vendee  and  one  purchas- 
ing the  land  from  him  subject  to  the  lien,  but 
not  assuming  the  lien,  in  which  suit  no  ap- 
portionment of  the  costs  between  defendants 
was  made  by  the  decree,  it  was  the  right  of 
such  purchaser  to  have  the  costs  satisfied 
out  of  the  proceeds  of  the  foreclosure  sale  be- 
fore applying  such  proceeds  to  paying  the  lien, 
and  the  decree,  being  ambiguous  in  this  re- 
spect, would  be  interpreted  to  accord  such 
right— Gough  v.  Jones,  212  S.  W.  943. 
«=»292  (Tex.C6m.App.)  In  suit  to  foreclose 
vendor's  lien  against  vendee  and  one  purchas- 
ing the  land  from  him  subject  to  the  Uen,  but 
not  assuming  the  lien,  in  which  suit  no  ap- 
portionment of  the  costs  between  defendants 
was  made  by  the  decree,  it  was  the  right  of 
such  purchaser  to  have  the  costs  satisfied 
out  of  the  proceeds  of  the  foreclosure  sale 
before  applying  such  proceeds  to  paying  the 
lien.— Gough  v.  Jones,  212  8.  W.  943. 
^=3294  (Tex.Oom.App.)  Where  land  was  sold, 
resold  to  one  who  did  not  assume  payment  of 
the  vendor's  lien,  and  part  of  it  again  sold 
by  him  to  defendant,  who  as  part  considera- 
tion assumed  payment  of  the  sum  of  $4,784, 
with  interest  accrued  and  to  aocrue,  repre- 
senting part  of  the  unpaid  principal  sum  due 
on  the  vendor's  lien  notes,  assuming  and 
agreeing  to  pay  on  the  principal  and  interest 
of  the'  notea  an  amount  equivalent  to  $23  a  lot 
on  each  lot  conveyed  to  him,  defendant  was 
liable  to  the  bolder  of  the  vendor's  lien  notes 
for  the  specific  amount  on  the  principal  and 
interest  thereof,  but  was  not  liable  for  at- 
torney's fees.— Allen  v.  Traylor,  212  8.  W. 
845. 

vn.  REMEDIES  OF  FVBOHASEB. 
(B)  Aettons  for  Brea«1i  of  Contract. 

«=>343(2)  frex.Com.App.)  Where  a  purchaser 
of  laud,  which  is  described  in  the  deed  as  con- 
taining 100  acres  more  or  less,  upon  having  a 
survey  made,  discovered  that  there  was  a  defi- 
ciency of  16  acres,  wtich  was  not  contemplated 
by  either  party,  the  mistalie  was  a  material 
one,  and  so  gross  as  to  entitle  such  purchaser 
to  relief  as  a  matter  of  law. — Cox  v.  Barton 
212  S.  W.  652. 

C=>350  (Tex.Com.App.)  Evidence  held  not  to 
support  findings  of  the  jury,  in  an  action  by  the 
purchaser  of  land  against  the  vendor  and  her 
agent  for  damages  for  a  deficiency  in  the  acre- 
age, that  the  purchaser  was  guilty  of  negli- 
gence in  failing  to  ascertain  quantity  of  land; 
he  having  a  right  to  rely  upon  the  estimate  of 
the  vendor's  agent  as  being  substantially  cor- 
•rect.— Cox  v.  Barton,  212  S.  W.  652. 
€=>352  (Tex.Com.App.)  In  an  action  by  a  pur- 
chaser of  land  against  his  vendor  for  damages 
for  deficiency  in  acreage,  fiiidinga  by  the  jury 
on  special  issues  submitted  T)eld  not  to  be  in- 
terpreted as  findings  that  the  vendor's  agent 
made  false  representations  as  to  acreage,  or 
that  there  was  fraud.— Cox  v.  Barton,  212  8. 
W.  652. 

VENEREAL  DISEASE. 

Sec  Health,  G=>24. 

VENUE. 

See  Abatement  and  Revival,  ^s>Sl;  Appeal 
and  Error,  «=»843,  1175 ;  Appearance,  ^=» 
23;  Corporations,  <£=9503;  Criminal  T^aw, 
C=»l]2;  Ijisurancc,  €=»618;  Judgment, 
«=!>2()l!;  Landlord  and  Tenant.  <S=»226: 
I'leadiug,  (e=>lU4,  248;   Statutes,  <S=3>2G7. 


I.  NATURE  OR  SUBJECT  OF  ACTION. 

e=»7  (Tex.Oiv.App.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  2308,  snbd.  4,  as  amended 
June  19.  1917  (Acts  35th  Leg.  c.  124),  fixing 
venue  of  suits  to  recover  for  "labor"  actually 
performed,  appHee  to  suit  seeking  recovery  of 
commissions  for  selling  real  estate.— Walker  v. 
Alexander,  212  8.  W.  713. 
<8=>8  (Tex.Civ.App.)  Under  Rev.  St.  1911,  art. 
1830,  Bubd.  9,  providing  that  where  the  founda- 
tion of  a  suit  'Hs  some  crime  or  offense  or 
trespass"  for  which  a  dvil  action  lies  it  may 
be  brought  in  the  county  where  committed 
or  where  defendant  is  domiciled,  suit  may  be 
brought  in  the  county  where  a  person  is  run 
over  and  killed  by  an  automobile,  negligently 
driven  by  the  owner's  agent  acting  within  the 
scope  of  hia  authority  "trespaaa"  being  "some 
wrongful  act  committed,  and  not  merely  a  tort 
resulting  from  the  negligent  omission  to  per- 
form a  duty."— Campbell  v.  Wylie,  212  S.  W. 
980. 

m.   CHANGE    OF    VENUE    OR   PI^CB 
OF   TRIAIu 

iS=»70  (Tex.Cir.App.)  Unaer  Acts  85th  Leg.  c 
176  (Vernon's  Ann.  Civ.  St.  Snpp.  1918.  art 
1903),  defendants'  plea  of  privilege,  alleging  they 
all  resided  in  Kinney  county,  a  subsequent  por- 
tion of  which  alleged  the  two  on  wbom  citation 
was  served  resided  in  Kinney  county  and  that 
some  of  the  other  defendants  resided  in  Uvalde 
county,  also  that  none  of  the  exceptions  to  ex- 
clusive venue  in  the  county  of  the  defendants' 
residence,  mentioned  In  Rev.  St.  1911,  arts.  1830, 
2308,  existed,  held  prima  facie  proof  of  right 
to  change  of  venue  from  Burnett  county  to 
Kinney  county,  despite  a  superfluous  statement 
characterized  by  clerical  error,  so  that  in  the 
absence  of  plaintiff's  controverting  affidavit 
the  cause  must  be  transferred. — E.  L.  Witt  & 
Sons  V.  Stith,  212  B.  W.  673. 

VERDICT. 

See  Criminal  Law,  «=»874-8S2:  Trial,  «=» 
350-352. 

WAR. 

See  Carriera,  4s>18 ;  Criminal  Law,  4s>1182 ; 
Habeas  Corpus,  4=330;  Indictment  and  In- 
formation. ^=>125 ;  Insurance,  iS=3l29,  392, 
438;  IiHoxicating  Liquors,  «=s>158,  236; 
Sales,  «=>179. 

iSa>4  (Tez.Cr.App.)  To  conatitute  an  offense 
under  Disloyalty  Act  35th  Leg.  (Fourth  Called 
Sess.)  c.  8,  i  1,  prohibiting  the  oae  of  language 
which  "is  disloyal  •  •  *  or  is  of  such  a  na- 
ture as  to  be  reasonably  calculated  to  provoke 
a  breach  of  the  peace,  if  said  in  the  presence 
and  hearing  of  a  citizen  of  the  United  States," 
the  language  complained  of  must  be  both  dis- 
loyal and  calculated  to  provoke  breach  of  the 
peace,  and  must  have  been  said  in  the  hearing 
of  a  citizen  of  the  United  States.— Ex  parte 
Acker,  212  S.  W.  500. 

<S=»4  (Tcx.Cr.App.)  The  word  "or"  in  Disloyal- 
ty Act,  S  1,  forbidding  the  use  in  language  dis- 
loyal to  the  United  States  of  America,  etc..  "or 
as  of  such  nature  as  to  be  reasonably  calculated 
to  be  proved  a  breach  of  the  peace,"  etc.,  was 
intended  to  be  and  should  be  read  "and."— 
Fromme  v.  State,  212  S.  W.  501. 

WAREHOUSEMEN. 

See  Carriers,  «s>139. 

WASTE. 

See  Executors  and  Administrators,  C=s>334; 
Judgment,  ®s>243;  Remainders,  4^17. 

WATERS  AND  WATER  COURSES. 


See   Courts,   <S=s»478;    Di 
Deeds,  <S=3ll8;    Drains; 
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<8=3l03,  203;  Evidence,  «b»83,  113;  Limita- 
tion of 'Actions,  €=>55;  Kavigable  Waters; 
Property,  «=»4:  Uailroads,  <8=s>72,  114;  Stat- 
utes, <8=04;  Trial,  <8=»lS2,  133.  207.  214, 
350,  352;    Vendor  and  Purchaser,  ®=336. 

VIII.  ARTIFICIAI.     PONDS,     RESEK- 

VOIRS,  AND  CHANNELS,  DAMS, 

AND  FLOW  AGE. 

«=>i78(2)  (Tex.CiT.App.)  Where  it  is  shown 
that  plaintiff's  land  would  have  been  flooded  b^ 
natural  causes,  but  that  the  defendant's  negli- 
gent construction  of  a  bridge  has  increased  the 
loss,  the  measure  of  damages  is  the  increase 
of  loss.— Ft.  Worth  &  D.  C.  By.  Co.  v.  Bpeer, 
212  8.  W.  762. 

«=al79(4)  (Tex.CiT.App.)  In  «n .  action  for 
damages  for  the  increase  of  an  oTerflow  by 
negligent  construction  of  a  railroad  bridge, 
testimony  Bbowing  overflow  more  extensiTe 
than  those  before  construction,  but  not  showing 
extent  of  increase  or  the  amount  of  damage 
caused  by  such  increase,  is  insufficient. — Ft. 
Worth  &  D.  C.  Ry.  Co.  t.  Speer,  212  8.  W. 
762. 

In  an  action  against  a  railroad  company  for 
damages  from  overflow  of  land  and  crops  re- 
sulting from  negligent  construction  of  a  bridge, 
defendant  was  not  liable  for  such  damage  as 
would  have  resulted  from  overflow  had  no 
bridge  been  constructed,  and  where  the  evi- 
dence was  insuflicient  for  the  jury  to  determine 
what  portion  of  the  damage  was  caused  by  the 
increased  overflow  due  to  the  bridge,  they  had 
no  basis  for  determination  of  the  amount  of 
plaintiff's  recovery.— Id. 

«=»I79(^  (Tex.CSvJlpp.)  In  an  action  against 
a  railroad  company  for  damages  from  flooding 
of  lands  resulting  from  defendant's  negligent 
construction  of  a  bridge,  evidence  held  not  suf- 
ficient to  require  an  instruction  on  plaintiff's 
contributory  negligence  in  failing  to  remove  ob- 
structions consisting  of  trees  and  drift  from 
the  channel  of  a  creek.— Ft.  Worth  &  D.  O. 
Ry.  Co.  T.  Speer,  212  S.  W.  762. 

IX.  PUBLIC  WATER  SUPPLY. 

<B)  Irrlvation   and   Ottaer   Avrlcnltaral 
Farpoacs. 

<8s92l6  (Tex.CiT.AppO  Acts  29th  Leg.  c.  122, 
§j  34,  48,  providing  for  assessments  in  irriga- 
tion districts  organized  under  the  act,  in  ad- 
dition to  bonds  that  may  be  issued,  cannot  be 
held  invalid  simply  because  limitations  under 
Const,  art.  3,  {  52,  as  to  amount  of  obliga- 
tions that  district  may  assume,  are  not  stated 
in  the  sections,  the  constitutional  limitations 
being  binding,  though  not  stated.— White  T. 
Fahring.  212  S.  W.  103. 

The  #2,(X>0  indebtedness  for  organisation  pur- 
poses of  irrigation  districts  authorized  by  Acta 
29th  Leg.  c.  122.  $  50,  is  to  be  paid  out  of 
assessments  which  can  only  be  made  after  be- 
ing authorized  by  two-thirds  of  the  voters  of 
the  district,  and  the  section,  when  ao  con- 
strued, is  not  in  Tiolatlon  of  Const.  art>  3,  {  62, 
as  to  two-thirds  vote  being  required  to  lend 
credit  of  district. — Id. 

The  Legislature  having  by  timely  enactment 
(Acts  38d  l^g.  c.  172,  I  72  [Vernon's  Sayles' 
Ann.  Civ  St.  1914,  art.  5107—721)  remedied  the 
defect  in  Acts  29th  Leg.  e.  122,  |  20,  fixing 
terms  of  oSice  of  members  of  board  of  directors 
of  irrigation  districts  at  four  years,  contrary 
to  Const,  art.  16,  f  30,  before  any  of  the  di- 
rectors of  district  in  question  had  served  two 
years,  and  having  in  express  terms  validated 


districts  created  under  the  act  of  1905,  and  tVio 
directors  and  officers  of  such    i. 


acts  of  the 

triots.  no  one  can  complain  of  section  20.^^>'"' 
Const,  art.  3,  f  52,  authorizing  the  uj,    ■«.^\. 


the  necessary  property  and  rights  tlerafer, 
and  for  the  operation  of  an  irrigation  plant. 
—Id. 

<S=>225  (Tex.Civ.App.)  Evidence  held  to  show 
due  diligence  on  the  part  of  an  irrigation  dis- 
trict organized  under  Acts  29th  Leg.  c.  122, 
to  carry_  out  the  purpose  of  its  organization, 
no  that  its  legal  existence  had  not  been  forfeit- 
ed on  that  account. — White  v.  Fahring,  212  S. 
W.  193. 

<S=»230(3)  (Tex.Civ.App.)  A  taxpayer  cannot 
maintain  a  suit  to  cancel  bonds  of  an  irrigation 
district  without  alleging  and  proving  that  the 
board  of  directors  of  the  district  has  refused 
to  institute  such  suit.— While  v.  Fahring,  212 
S.  W.  193. 

<©=»230(4)  (Tex.Civ.App.)  Where  sale  of  ?40,- 
000  of  bonds  of  irrigation  district  for  90  per 
cent,  of  their  face  value  was  properly  adver- 
tised and  conducted,  and  the  purchaser  did 
not  know  that  the  statute  prohibited  sale  for 
less  than  face  value,  the  court  did  not  err  in 
validating  the  title  to  purchaser  to  $86,000  par 
value  of  said  bonds,  and  requiring  surrender  of 
the  f4,000  par  value.— White  v.  Fahring,  212 
S.  W.  193. 

<8=>23l  (Tex.Civ.App.)  Acts  29th  Leg.  c.  122, 
SI  34,  48.  providing  for  assessments  In  irriga- 
tion districts  organized  under  the  act  in  addi- 
tion to  bonds  that  may  be  issued,  were  not  in- 
tended to  authorize  additional  taxation  within 
the  constitutional  sense  of  that  term,  but  to 
authorize  assessments  based  on  property  bene- 
fits, and  are  ineffectual  in  that  they  do  not 
provide  for  any  hearing  for  determination  of 
benefits  accruing  to  property  upon  which  as- 
sessments are  made.— White  v.  Fahring,  212  S. 
W.  108. 

<f:=9232  (Tez.Civ.App.)  When  court,  appointing 
receiver  for  irrigation  company,  took  into  its 
custody  the  property  of  the  company,  it  took 
the  water  flowing  into  the  canalt^  as  a  part 
thereof.— Mudgc  v.  Hughes,  212  S.  W.  819. 
<g=9249  (Tex.Civ-App.)  Water  in  canals  for  ir- 
rigation purposes  is  real  estate,  and  landown- 
er s  right  to  the  use  of  a  portion  thereof  is  a 
servitude  upon  such  real  estate. — Mudge  v. 
Hughes,  212  S.  W.  819. 

WEAPONS. 

See  Criminal  Law,  >8  'liB;  Homicide,  «=» 
146, 1(J3,  268,  300. 

WEBB-KENYON  ACT. 

See  Commerce,  ®=>14. 

WEIGHTS  AND  MEASURES. 

See  Bvidence,  <S=>320. 

WILLS. 

See  Adoption,  €=17;  Deeds,  €i=a8;  Descent 
and  Distribution;  Evidence,  <8=»291.  471; 
Elxecutors  and  Administrators;  Perpetuities, 
€=»4;  Remainders,  ®=»5:  Witnesses,  €=»55, 
159,  177,  178. 

n.   TESTAMENTART   CAPACITT. 

4s>30  (Ky.)  Testatrix,  to  have  capacity  to 
make  will,  mast  have  sufficient  mentsj  capacity 
to  take  a  «arvey  ot  her  property,  to  know  its 
value,  to  know  the  objects  ot  her  bounty  and 
her  dnty  to  theia,  an4  to  dispose  of  her  proper- 
fv  accoTflmi'  to  a  fi'ic'<\  vwrpcsp.  ot  her  own.— 
Bailey  V.  BivUey .  "i^S.  S-  ^- ^?,5- .  „  .  , 
<E«»55W    V\j.v")    "E,N\i™ce    held    insufficient 
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XV.  REQxrtsrnss  aks  vArisirT. 

(A)  Nature  and  Baaentlala  of  Testamenta- 
ry Ulapoaltlona. 

<D=»8I  (Ky.)  Property  may  be  disposed  of  by 
testator  according  to  his  desire,  and  the  opinion 
of  a  jury  as  to  what  might  be  a  just  and  prop- 
er division  will  not  be  substituted  therefor. — 
Bailey  v.  BaUey,  212  S.  W.  595. 

(F)  MlMalce,  Undue  Inllnenoe,  and  Framdi 

€=3 1 55(1)  (Ky.)  Undue  influence  is  that  which 
obtains  dominion  over  mind  of  the  testator  and 
destroys  free  agency  on  his  part.— Bailey  v. 
Waddy,  212  S.  W.  450. 

(S9l55(l)  (Ky.)  Undue  influence  i«  that  which 
destroys  testator's  free  agency  and  constrains 
him  to  do  what  he  would  otherwise  refuse  to 
do.— Huff  V.  Woosley.  212  S.  W.  6»7. 

General  and  reasonable  influence  over  the 
testator  is  not  sufficient  to  invalidate  a  will. 

-It!- 

$S9I55(2)  (Ky.)  Advice  or  suggestions  appeal- 
ing to  the  understanding  and  not  destroying 
ff'ee  agency  do  not  constitute  undue  influence. 
—Bailey  v  Bailey,  212  S.  W.  595. 
«s=>l55(4)  (Ky.)  Acts  of  kindness,  attention,  or 
appeals  to  the  feelings,  or  understanding,  not 
destroying  free  agency,  do  not  constitute  un- 
due influence.— Bailey  v.  Bailey,  212  S.  W.  595. 
€=»IS8  (Ky.)  Undue  influence  la  such  inflnence 
as  destroys  free  agency  and  constrains  testa- 
trix to  do  against  her  will  what  she  would  oth- 
erwise refuse  to  do,  whether  exerted  at  one 
time  or  another,  directly  or  indirectly,  if  it  so 
operated  at  the  time  of  the  execution  of  the 
will.— BaUey  v.  Bailey,  212  S.  W.  596. 
<^=>I63(1)  (Ky.)  Undue  influence  on  the  tes- 
tator cannot  be  presumed.— Bailey  v.  Waddy, 
212  S.  W.  459. 

«=s>l63(2)  (Tex.Civ.App.)  The  burden  Is  on 
contestant  to  prove  undue  influence  was  exer- 
cised by  a  husband  over  his  wife  at  the  time 
she  executed  her  will  in  his  favor.— Jennings  v. 
Jennings,  212  S.  W.  772. 

^=>I64(1)  (Tex.Civ.App.)  On  the  issue  of  nndne 
influence  exerted  on  testatrix  by  her  husband, 
the  proponent,  testimony  of  a  son  that  he  did 
not  know  of  existence  of  the  will  was  inadmis- 
sible.- Jennings  v.  Jennings,  212  S.  W.  772. 
<&=»I64(5)  (Tex.Civ.App.)  On  the  issue  of  un- 
due influence  exerted  on  testatrix  by  her  hus- 
band, evidence  that  he  bad  whipped  her  and 
used  abusive  language  toward  her,  and  was  oth- 
erwise guilty  of  unkind  treatment,  was  admis- 
sible.— Jennings  v.  Jennings,  212  S.  W.  772. 

On  the  issue  of  undue  influence  exerted  on 
testatrix  by  her  husband,  the  proponent,  tes- 
timony that  on  the  morning  after  her  father's 
death  proponent  demanded  his  wife's  share  of 
the  estate,  was  irrelevant. — Id. 

On  the  issue  of  undue  influence  exerted  on 
testatrix  by  her  husband,  the  proponent,  testi- 
mony with  reference  to  proponent  getting  a 
stranger  to  prepare  wUl,  instead  of  a  kinsman 
of  wife's  family,  held  irrelevant. — Id. 
<@=3l65(l)  (Tex.Civ.App.)  Evidence  of  declara- 
tions made  by  testatrix  concerning  the  will  and 
the  acts  of  the  proponent  should  be  limited  to 
the  state  and  conditions  of  the  mind  of  the  tes- 
tatrix, and,  unless  there  is  a  prima  facie  show- 
ing of  undue  influence  or  fraud,  cannot  be  con- 
sidered on  those  issues.— Marshall  v.  Campbell, 
212  S.  W.  723. 

<S=s>l65(2)  (Tex.Civ.App.)  On  the  issue  of  un- 
due inflnence  exerted  on  testatrix  by  her  hus- 
band, the  proponent,  evidence  of  a  conversa- 
tion 12  years  before  the  execution  of  will,  with 
reference  to  what  part  of  her  father's  estate 
testatrix  wanted,  was  irrelevant. — Jennings  v. 
Jennings.  212  S.  W.  772. 

<©=3l66(2)  (Tex.Civ.App.)  A  wife's  will  in  favor 
of  her  husband  cannot  be  set  aside  upon  evi- 
dence that  upon  one  occasion  during  the  .36 
years  of  married  life  he  objected  to  the  pur- 


chase of  some  dotidnc.— Jennings  t.  Jennings, 
212  S.  W.  772. 

Evidence  held  insufficient  to  show  undue  in- 
flnence over  testatrix  by  her  husband.- Id. 
®=IB6(7)  (Ky.)  That  there  was  opportunity 
to  influence  testator  is  insufficient  to  sustain  a 
charge  of  undue  influence. — BaUey  v.  Waddy, 
212  S.  W.  459. 

<8=s»l66(7)  (Ky.)  To  set  aside  a  will  for  undue 
influence,  it  is  not  sufficient  to  show  that  there 
was  an  opportunity  to  exercise  undue  inflnence, 
but  evidence  must  be  adduced  to  show  that  such 
influence  was  is  fact  exercised.— Bailey  v.  Bai- 
ley, 212  S.  W.  693. 

V.  PROBATE,  ESTABLISHMENT, 
AHD  ANinjUCENT. 
(X)  Bearin*  or  Trial. 

<»=>324(S)  (Ky.)  Evidence  held  insufficient  to 
authorise  ■  submission  to  the  jury  of  the  issue 
of  undue  influence  pver  testalior.— Huff  r.  Woos- 
ley, 212  S.  W.  607. 

(K)  Review. 

«»400  (Tex.Oiv.App.)  In  a  will  contest,  ad- 
mission of  testimony  by  defendant,  the  propo- 
nent of  the  will  showing  her  intimacy  with  the 
testatrix  and  opportunity  to  exercise  undue  in- 
fluence, held  harmless,  though  such  testimony 
was  inadmissible,  under  Rev.  St.  1911,  art.  3690, 
relating  to  testimony  as  to  transactions  witt 
persons  since  deceased.- Marshall  v.  Campbell, 
212  S.  W.  723. 

Testimony  by  proponent,  the  defendant  in  a 
will  contest  proceedmg,  that  she  had  addressed 
post  cards  for  her  mother,  the  testatrix,  etc.. 
held  of  a  trivial  nature,  so  that  the  admission  of 
such  testimony,  if  improper,  did  not  warrant 
reversal.— Id. 

In  a  will  contest  proceeding,  an  instruction 
on  the  use  of  evidence  of  the  testatrix's  decla- 
rations held,  under  the  facts,  harmless,  if  erro- 
neous.— Id. 

In  a  will  contest,  where  it  appeared  that  con- 
testants had  entered  into  a  written  agreement 
with  their  mother  relating  to  the  estate,  the 
submission  to  the  jury  of  the  question  whether 
contestants  had  released  all  their  rights  held 
harmless,  if  erroneous,  where  the  jury  answer- 
ed the  question  in  the  way  the  contract  should 
have  been  construed  by  the  court,  if  a  question 
for  it-Id. 

VI.   OOMSTBUCTIOV. 
(A)  Oeneral  Ralea. 

&=>438  (Ky )  In  construing  a  will,  the  intent 
of  testator  must  govern  unless  contrary  to 
law.— Spacey  v  Close,  212  S.  W.  127. 
«S3439  (Ky.)  The  intention  of  a  testator  most 
be  applied,  provided  it  does  not  conflict  with 
any  established  public  policy,  or  is  not  otlier- 
wise  prohibited  by  law.— Phelps  v.  Stoner's 
Adm'r,  212  S.  W.  423. 

The  rule  that  the  intention  ot  a  testator  most 
be  given  effect  is  an  absolute  one,  and  imposes 
upon  the  courts  an  imperative  duty. — Id. 
^=>440  (Ky.)  The  intention  of  testator  must  be 
effectuated,  if  it  can  be  gathered  from  the  laa- 
guage  of  the  instrument,  when  there  are  no  la- 
tent ambiguities.— Sauer  -v.  Taylor's  BSx'r,  21i 
S.  W.  583. 

<S=»44I  (Ky.)  Where  a  clause  or  a  term  in  a 
will  is  ambiguous,  the  motives  reasonably  sup- 
posed to  have  actuated  the  testator,  the  pur- 
pose of  the  will,  the  relations  between  testator 
and  devisees  and  the  nature  and  extent  of  the 
property  may  be  called  in  to  assist  the  lan- 
guage in  ascertaining  the  intent.— Sauer  v.  Tay- 
lor's Ex'r,  212  S.  W.  583. 

<e=9442  (Mo.)  The  lawful  intent  of  testator  will 
be  given  effect— Gillilan  v.  GiltSlan,  212  S.  W. 
348. 

<g=448  (Mo.)  Testator  who  makes  will  dealing 
with  his  entire  estate  will  be  presumed  to  have 
intended  to  die  testate.— Gillilan  r.  Gillilan, 
212  S.  W.  348. 
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«=>449  (Ky.)  It  will  be  presumed  that  a  testa- 
tor intends  to  dispose  ol  bis  entire  property, 
and  not  merely  to  change,  from  that  provided 
by  law  in  case  of  intestacy,  the  devolution  oi 
a  small  portion  of  it.— Phelps  v.  Stoner's  Adm'r, 
212  S.  W.  423. 

&s>450  (Ky.)  In  construing  a  will,  each  item 
should  be  upheld,  if  consistent  with  testator's 
fair  Intention.— Sauer  t.  Taylor's  Ex'r,  212  & 
W.  683. 

9=3461  (Ky.)  When  it  is  necessary  to  effectu< 
ate  testator's  intention  words  may  be  substitut- 
ed for  words  used,  and  so,  where  it  clearly  ap- 
pears that  he  hag  used  the  word  "administra- 
tor" in  the  sense  of  "executor,"  the  court  will 
so  construe  the  will.— Sauer  v.  Taylor's  Ex'r, 
212  S.  W.  583. 

<S=»470  (Ky.)  In  ascertaining  the  intention  of 
a  testator,  the  entire  will  may  be  looked  to, 
and  every  part  of  it  read  and  considered  with 
the  whole.— Sauer  v.  Taylor's  Kx'r,  212  8.  W. 
583. 

<S=3476  (Ky.)  A  will  and  a  codicil  must  be  con- 
strued together.— Spacer  ▼•  Close,  212  S.  W. 
127. 

®=>476  (Ey.)  In  arriving  at  testator's  inten- 
tion, all  parts  of  the  wiU  and  codicils  thereto 
must  be  looked  to,— Phelps  v.  Stoner's  Adm'r, 
212  S.  W.  423. 

€=>488  (Ky.)  Where  a  will  is  in  plain  and  un- 
ambiguous language,  parol  evidence  is  not  ad- 
missible to  show  an  intention  different  from 
that  expressed.— Sauer  v.  Taylor's  Ex'r,  212  S. 
W.  583. 

(B)    DcatiriiBtlon    of   Deviaees,    and    Legii- 
teea    and    TUelr    Respective    Sharea. 

$s>4d2  (Ky.)  In  construing  will  to  ascertain 
intended  beueficiary,  testator's  intention  will 
control.— Hughes  v.  Cleveland  Jewish  Orphan 
Asylum,  212  8.  W.  428. 

®=>493  (Ky.)  If  language  employed  to  desig- 
nate beneficiary  is  sufficient  to  enable  court, 
from  face  of  will,  or  In  view  of  the  circum- 
stances, to  ascertain  who  was  intended,  the  de- 
vise will  not  fail,  and  the  one  so  ascertained 
to  be  the  intended  devisee  will  take  the  prop- 
erty.—Hughes  V.  Cleveland  Jewish  Orphan 
Asylum,  212  S.  W.  428. 

cSs»502  (Mo.)  Prior  to  Rev.  St  1609,  i  546,  a 
devise  to  one's  "relations"  and  "relatives"  in- 
cluded only  the  next  of  kin  of  the  testator  who 
would  otherwise  take  as  heirs  at  his  death,  pro- 
vided nothing  to  the  contrary  appeared  in  the 
context  of  the  wUl.— Bauch  v.  Metz,  212  S.  W. 
353 

ig=»  506(4)  (Mo.)  Devise  to  son  and  to  his 
"heirs  hereafter  bom  to  him"  and  to  the  "hetrs 
of  his  body"  construed  not  to  refer  to  his  chil- 
dren so  as  to  give  him  a  defeasible  fee. — Gillilan 
V.  (Sillilan,  212  S.  W.  348. 

The  word  "heirs"  will  be  construed  as  mean- 
ing "children,"  and  vice  versa,  if  justice  or  rea- 
son requires  it,  and  if  such  construction  will 
carry  into  effect  manifest  intention  of  testator. 
—Id. 

<S=>506(5)  (Mo.)  An  adopted  child  of  testator's 
sister  had  a  right  to  participate  equally  with 
the  sister's  son  in  a  residuary  le?;acy  bequeathed 
to  the  "heirs"  of  the  sister,  as  by  the  terms  of 
the  statute  relating  to  the  distribution  of  es- 
tate, and  right  of  adopted  children  to  participate 
therein,  she  Is  within  the  meaning  of  that  Word. 
Per  Blair,  Woodson,  and  Williams,  JJ.— Rni-,»fc 
V.  Metz,  212  S.  W.  357,  '*'=" 


less  in  addition  there  is  a  disposition  made  of 
the  property  by  the  will,  or  one  provided  for 
therein.— Phelps  v.  Stoner's  Adm'r,  212  S.  W. 
423. 

«=>535  (Tex.Civ.App.)  A  will  in  which  the  tes- 
tator provided  that  "each  heir"  should  take  an 
undivided  interest  in  certain  land,  and  after 
some  intervening  language,  which  does  not  es- 
tablish any  rule,  states,  "Their  is  one  excep- 
tion to  this  rule,"  and  then  recites  that  bis  af- 
flicted daughcr'a  husband  and  grown  sons,  who 
bad  not  cared  for  her,  should  not  have  any 
interest  in  his  land,  held  not  to  exclude  such  af- 
flicted child  from  an  interest  in  such  land;  no 
other  provision  being  made  for  her. — Michaelis 
V.  Haupt,  212  S.  W.  274. 

(O)   SarrlToratalp.  Repreaeatatton,  aad 
SabatUatlon. 

^=>545(2)  (Ky.)  Where  devise  is  to  one  for 
life,  with  remainder  to  a  class,  and  in  the  event 
of  death  of  one  or  more  of  the  class  without 
issue  or  without  children,  then  to  the  survivors 
of  that  class,  the  provision  regarding  the  death 
of  the  remaindermen  means  such  death  before 
the  termination  of  the  particular  estate,  un- 
less will  shows  that  the  testator  intended  a 
death  at  any  time  in  which  it  might  occur, — 
Spacey  v.  Close,  212  S.  W.  127. 

Under  a  will  devising  land  to  one  for  life,  re- 
mainder to  his  children,  and  a  codicil  providing 
that,  in  case  a  remainderman  died  childless, 
then  his  share  should  go  to  survivors  or  their 
descendants,  each  remainderman,  after  testa- 
tor's death,  had  a  defeasible  fee  in  remainder, 
in  an  equal  moiety  of  the  land,  subject  to  be 
defeated  by  death  of  the  remainderman  with- 
out children  living  at  the  termination  of  the 
life  estate,  and  each  remainderman  had  a  con- 
tingent interest  in  the  portion  of  the  others  un- 
til termination  of  life  estate,  at  which  time 
the  interest  of  those  living  became  a  fee,  and 
each  of  them  could  convey  his  interest. — Id. 
®3»5S2(8)  (Mo.)  Under  a  will  executed  when 
a  son  and  his  three  children  were  testator's 
<mlr  living  deecendanta,  and  when  there  was  one 
living  sister  and  seven  children  of  two  deceased 
sisters,  bequeathing  to  such  sister  a  money 
legacy,  and  an  equal  thirteenth  share  in  income 
and  distribution  of  a  trust  fund,  and  that  share 
to  her,  and  on  her  death  to  "her  heirs,"  in  pro- 
ceeds of  residue,  the  legacies  did  not  lapse  on 
sister's  death  before  testator,  and  under  Rev. 
St.  1006,  §  046,  her  lineal  descendants  at  tes- 
tator's death  took  same  as  she  would  have  done 
had  she  survived  him.— Itauch  v.  Mets,  212  S, 
W.  353, 

$=»5S2([3)  (Mo.)  Under  a  will  bequeathing  a 
legacy  in  a  certain  amount  to  testator's  sister, 
and  bequeathing  to  her  a  share  in  the  income 
and  distribution  of  a  truRt  fund,  and  where  the 
sister  predeceased  the  testator  her  adopted  child 
did  not  take  as  a  "lineal  descendant"  of  the 
legatee,  within  that  term  as  used  in  Rev.  St. 
1909,  S  646.  Per  Blair  and  Woodson,  JJ.— 
Rauch  V,  Metz,  212  S.  W,  357. 

Under  a  will  bequeathing  a  legacy  in  a  certain 
amount  to  testator's  sister,  and  bequeathing  to 
her  a  share  In  the  income  and  distribution  of  a 
trust  fund,  and  where  she  predeceased  the  testa- 
tor her  adopted  child  was  «  "lineal  descendant," 
within  Rev.  St.  1909,  !  546,  who  would  take 
what  the  legatee  would  nave  taken  had  she  sur- 
vived t«»tatot.    Per  Williams,  J.— Id, 


«=»5I5  (Ky.)  A  devise  to  the  "CTeveland    «.-  \ 
phan   Asylum   of  Cleveland,   Ohio,   an    oiLP^'  \  ^^^ 


Satave  at  Catatea  and  Inteveata  Crc 
atcd. 


asylum  for  Jewish  orphans,"  was  a  devign  i.**vin''  i  ,    ,_.      ,     «  ,.    ..      » 

Cleveland  Jewish  Orphan  Asylum,  whcp^^'i  the  \  >8-5»W«  OR'J.'^   A.  dwRft  ftevjAng  land  to  trustee 
orphanage  was  the  only  Jewish  orphan  ^^    t.  .^b  \  f^  tViem  ot  otvb  Iot  Me,  remainder  to  his 
in  Cleveland,  which  fjict  was  known  to  V,?%>^^*^^  \  ^^UAtMi.  \,  a   ^ww  ol,»  ^l.fiS*%}°.w. 
who  at  time  of  making  will 
name    thereof, — Ilugbes    v. 
Orphan  Asylum,  212  S.  W. 

<S:=3535  (Ky.)  A  clause  in  a  wui,    n  t        ■»   -^v-.n  \  C^    =<»    «>-\i.-"..   "V>  •  *-,;    »    ™,    >>,. 
sire  that  F.  shall  never  have  ••  ^Uiut  *^  tv^'i***  \  V'lo8?,J_A'i «,.    'x    \.^«i.    teVRn    \>TI 


tate,    cannot 


CIeveLnS^\v\v'^.f,  \  \»*^'  f''^  ***^^  ^  -^U^  trnwudw.  which  be- 
ium,  ^i.  .-,.  w-  42^  ""'*  WSm  te»^'-r..>^''o«  VxuVwie*  4.ath.-Svace,  v 
.)  A  clause  in  a  will,  "It  j  H  Va  \  C^^t^  %^^\  '^  •  '^\  ^ 
shall  never  have  a  dollar  i^  V^i?'*  \  C^°*fid-7  (o^  ^vT^  ^"^^^  .^' 
,t  ueprive  F,  of  his  inberit-^^  V  V^     \  ^^li^\^  \i^'I  ^»5^^ 


inh«fit^^ 


\¥ 


experienced 


^v^ser  ^,^^^, 


w     Digitized  by 


Google 


WUIs 


212  SOUTHWESTERN  REPORTEB 


1096 


hereafter  bom  to  him '  and  to  said  son  "and  the 
heirs  of  his  body  hereafter  born"  created  estate 
tail  special  which  by  E.  S.  1909,  §  2872.  abol- 
ishing entails,  became  a  life  tenure  in  the  son 
with  contingent  remainder  in  fee  in  his  direct 
descendants  born  after  the  makiiiK  of  the  will. — 
Cfillilan  t.  Gillilan,  212  S.  W.  .348. 
•£=608(1)  (Mo.)  The  rule  in  Shelley's  Case  docs 
not  exist  either  in  deeds  or  wills  in  Missoilri. — 
Gillilan  v.  Gillilan,  212  S.  W.  348. 
€=>6I4(5)  (Ky.)  A  will  giving  property  to  a 
Certain  person,  and  a  codicil  in  which  testator 
attempted  to  dispose  of  the  entire  property 
left  to  such  person  after  her  death,  held  to  cre- 
ate only  life  estate  in  the  person  to  whom  the 
property  was  first  given. — ^Phelps  v.  Stoner's 
Adm'r,  212  S.  W.  423. 

<g3»6l6(l)  (Ky.)  Where  a  life  estate  only  Js 
given,  with  power  of  disposition,  a  limitation 
over  in  a  will  will  be  upheld.— Phelps  v.  Ston- 
er's Adm'r,  212  S.  W.  423. 
<®=>6I6(9)  (Ky.) -A  codicil,  providing  that  a 
certain  person  could  keep  a  farm  during  his 
life  if  he  desired,  "and  leave  it  so  some  of  my 
family  can  own  it,"  held  not  to  revoke  a  clause 
In  the  will  to  the  effect  that  the  farm  should 
be  sold  preferably  to  one  of  the  family,  bnt 
only  to  postpone  the  sale  until  the  person  who 
was  allowed  to  keep  it  should  withdraw  his 
desire  to  further  occupy,  or  should  die. — 
Phelps  V.  Stoner's  Adm'r,  212  8.  W.  423. 

(F)   Vented  or  Contingent  Batates  and  In- 
tereata. 

$=9634(10)  (Ky.)  Where  a  trustee,  to  whom 
testator's  estate  was  devised  with  directions 
to  pay  the  income  to  his  two  brothers  for' 
life,  was  directed  upon  the  death  of  survivor 
to  convert  estate  into  cash,  and  pay  over  the 
same  to  the  then  living  descendants  of  one 
of  them  per  stirpes,  the  remainder  was  con- 
tingent.—Keeton  v.  Tipton,  212  S.  W.  909. 

VH.   BIGHTS    AND    X.IABH.I'nES    Of 
DEVISEES   AND   UBGATEES. 

(H)  Void,   l,Bp«ed,    and   ITortetted    Devisea 
and  Bcanoata,  and  PropertT  and 
Intereatf  Ilndlapoacd  of.  - 

«=s>8S3  (Ky.)  The  fact  that  a  remainder  is 
contingent  is  not  always  conclusive  against  the 
right  of  acceleration,  and  the  rule  will  not  be 
applied  where  it  will  defeat  the  testator's  in- 
tention.—Keeton  V.  Tipton.  212  S.  W.  909. 
«=»858(4)  (Mo.)  Where  testator  left  will  deal- 
ing with  his  entire  estate  and  providing  for  all 
his  children  and  made  devise  to  his  "son  6. 
and  his  heirs  hereafter  born,"  the  estate  re- 
maining in  testator  npon  defeat  of  the  devise 
for  lack  of  heirs  thereafter  bom  to  6.  passed 
under  residuary  clause  of  will,  and  not  to  tes- 
tator's heirs  at  law,  as  in  case  of  intestacy. — 
GillUan  y.  GUlUan,  212  S.  W.  348. 

WITNESSES. 

See  Appeal  and  Error,  ®=»9e6,  994;  Continu- 
ance, <®»25,  26.  35 :  Criminal  Law,  696,  656, 
668,  915,  1159,  1170%;  Depositions;  Elec- 
tions, «=»296;  Evidence;  New  Trial,  €=s» 
105. 

n.   COMPETENOT. 

(A)    Capacity   and    Qnallflcatlons   In   Gen- 
eral. 

<8=>48(5)  (Mo.App.)  Under  Rev.  St  'l909,  S 
6388,  that  a  witness  has  been  convicted  of 
felony  goes,  not  to  his  competency,  but  to  his 
credibility.- Foege  ▼.  Woestendiek,  212  8.  W. 
411. 

<g=>55  (Ky.)  In  a  will  contest  case,  where  one 
of  the  contestants  testified,  the  husband  of 
such  contestant  is  incompetent  under  Civ. 
Code  Prac.  §  606,  and  his  testimony  cannot  be 
received  on  the  theory  that  it  was  competent 
for  him  to  testify  for  the  other  contestants 
for  the  interest  of  all  contestants  was  tho 
same,   and   separate   judgments   could   not  be 


rendered  as  to  eadi.— Bailey  ▼.  Waddy,  212  S. 
W.  459. 

®=>76(3)  (Ark.)  In  action  by  deceased  wife's 
heirs  against  husband  to  recover  wife's  money 
and  have  trust  declared  in  their  favor  npon 
land  purchased  therewith  by  husband,  husband 
was  properly  permitted  to  testify  that  wife 
gave  him  the  mone^,  notwithstanding  Kirby's 
Dig.  $  3005,  prohibiting  testimony  between 
husband  and  wife,  where  deceased  wife's  heirs 
developed  such  testimony  on  their  original  ex- 
aminaaon  of  husband  as  a  witness  as  well  as 
in  answers  made  by  husband  to  interrogatories 
propounded  in  complaint. — Evans  t.  Wells,  212 
S.  W.  328. 

(C)  Teatlnonr  of  Partiea  or  Persona  In- 
tereated,  for  or  aarainat  Repreventa- 
tlvea,  Sor-rtvora,  or  Snoeeaaora  In  Title 
or  Intereat  of  Peraona  Deeeaaed  or  Ib- 
con&petent. 

«=I26  (Mo.)  Rev.  St  1909,  {  6354,  making 
persons  interested  in  a  suit  competent  wit- 
nesses, is  purely  remedial  in  its  nature,  and 
was  intended  to  remove  the  disability  thereto- 
fore existing  at  common  law,  and  is  a  qualify- 
ing, and  not  a  disqualifying,  statute,  and  the 
proviso  as  to  testimony  as  to  transactions 
with  deceased  parties,  etc.,  creates  no  dis- 
ability, but  only  limits  the  operation  of  the 
enabling  part.  Per  Blair,  Woodson,  and  Wil- 
liams, JJ.— Rauch  V.  Metz,  212  S.  W,  357. 
«=s>l28  (Ark.)  Kirby's  Dig.  J  3093,  relatmg  to 
transactions  with  deceased  persons,  applies  in 
all  civil  actions,  special  as  well  as  ordinary 
proceedings.- Free  v.  Maxwell,  212  S.  W.  325. 
<S=>I58  (Ark.)  Kirby's  Dig.  §  3098,  relating  to 
transactions  with  deceased  persons,  applies  in 
all  civil  actions,  special  as  well  as  ordinary 
proceedings,  and  prevents  a  wife,  in  a  pro- 
ceeding in  the  probate  court  against  her  hus- 
band's estate,  from  testifying  as  to  transac- 
tions with  hin»,  bat  does  not  prevent  her  from 
testifying  that  she  had  money  of  her  own 
when  she  married,  and  that  after  marriage 
she  taught  school  for  a  certain  number  of 
months  at  a  certain  rate  of  pay  and  received 
warrants  in  payment  of  such  services. — Free 
V.  Maxwell,  212  S.  W.  325. 
®3>IS9(3)  (Tex.Civ.AjM)-)  Testimony  by  pnH^ 
nent  and  defendant  in  a  will  contest  proceed- 
ing that  she  stayed  with  her  mother,  the  tes- 
tatrix, during  a  period  of  time  in  which  she  ac- 
companied her  mother  to  gospel  missions,  and 
on  return  found  the  house  Burglarized,  etc., 
does  not  tall  within  the  prohibition  of  Rev.  St. 
1911,  art  3690,  relating  to  testimony  as  to 
transactions  with  persons  since  deceased. — Mar- 
shall V.  Campbell.  212  S.  W.  723. 
®=9l77  (Tex.Civ.App.)  Where  contestants  in- 
troduced evidence  of  statements  of  testatrix  as 
to  proponent's  cruelty  to,  demandsi  upon,  and 
threats  communicated  to  testatrix,  proponent 
may,  notwithstanding  Rev.  St.  1911,  art.  3690, 
forbidding  a  litigant  to  testify  as  to  transac- 
tions wiUi  a  person  since  deceased,  deny  the 
evidence  introduced.— Marshall  v.  Campbell,  212 
S.  W.  723. 

Where  contestant  was  a  daughter  of  testatrix, 
who  was  also  the  mother  of  proponent,  testi- 
fied that  proponent  stated  that  if  the  mother 
did  not  give  her  more  money  she  would  become 
an  immoral  woman,  proponent  is  entitied  to 
deny  the  statement. — Id. 

©=178(1)  (Mo.)  In  a  suit  by  executors  for 
construction  of  a  will,  to  determine  rights  of 
certain  defendants,  the  successful  defendant, 
by  the  examination  of  the  appealing  defendant 
in  his  own  behalf,  adopted  her  as  his  own  wit- 
ness, and  could  not  thereafter  be  heard  to  ob- 
ject to  her  competency  to  testify  to  transac- 
tions with  a  decedent  as  whose  adopted  child 
she  was  claiming.  Per  Blair,  Woodson,  and 
Williams,  JJ.— Ranch  v.  Metz.  212  S.  W.  357. 
i®=3l78(4)  (Tex.)  Where  a  nephew,_  suing  his 
uncle's  executor  to  recover  a  deposit  with  the 
nncle  as  trustee,  had  his  ex  parte  deposition 
taken  by  the  executor,  but  it  was  not  offered 
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in  evidencer,  the  nephew  was  "called  to  testifir" 
by  the  adTerae  pert;  within,  the  meaninK  of  the 
statute,  and  became  competent  to  give  evidence 
in  his  own  behalf  in  relatira  to  hia  traoaac 
tiou  with  his  uncle,  deceased. — Alien  ▼.  FoUard, 
212  S.  W.  46a 

• 

za,  zsKumr  jiTXoiv. 

4=9240(1)  (Tex.Cr.App)  Action  of  trial  court 
in  refusing  to  permit  the  counsel  of  aecmed  to 
ask,  -and  uie  only  eyewitness,  who  Was  tender- 
ed to  both  the  state  and  accused  by  the  court, 
to  anfiwcTr  leading  qneatlona  in  a  prosecntion 
for  murder,  was  error.— Berrian  v.  State,  212 
S.  W.  50». 

C=>266  (Tez.Cr.App.)  Action  o<  trial  court  in 
refusing  to  permit  the  counsel  of  accused  to 
ask,  and  the  only  eyewitness,  who  was  ten- 
dered to  both  the  state  and  accused  by  the 
court,  to  answer  leadrng  questions  m  a  prose- 
cution for  murder,  was  err4»r  and  when  such 
witness  was  ezaminad  by  the  state,  accused 
should  be  accorded  the  same  liberty  of  cross' 
examination  of  such  witness  as  any  other  wit- 
ness for  the  state.— Betrian  y.  State,  212  S. 
W.  509. 

XT.  ORSDIBXUTT,   DCPBAORXCBinC, 

coiniBumM?nbi«,Am  cam. 

aOBOBATION. 

(B)   Cliaraeter  and  CoBdnot  of  'Wltneaa. 

«=>344(1)  (Tex.Or.App  )  It  was  not  permissi- 
ble to  impugn  the  character  of  a  witness  by 
testimony  reflecting  upon  the  character  of  the 
house  he  was  keeping  and  bis  sister-in-law  who 
was  living  in  his  house  and  had  given  birth  to 
three  illegitimate  children.— Burkhalter  v.  State, 
212  S.  W.  163. 

<8s>345(l)  (Mo.App.)  Under  Rev.  St  1909,  | 
6S83,  tnat  a  witness  has  been  convicted  of 
felony  goes,  not  to  his  competency,  but  to  his 
credibility —Foege  v.  Woestendiek,  212  S.  W. 
411. 

€=»349  (Ark.)  In  a  prosecution  for  illegally  dis- 
posing of  alcoholic  liquor,  the  prosecuting  attor- 
ney was  properly  permitted  on  cross-examina- 
tion to  ask  defendant  if  he  had  not  tried  to  es- 
cape, and  had  not  brought  some  saws  into  the 
jail  and  given  them  to  other  persons,  etc.,  since 
a  witness  may  be  cross-examined  as  to  his 
particular  acts  relevant  to  the  impeachment  of 
his  character  for  truth,  though  disconnected 
with  the  charge.- Webb  v.  State,  212  S.  W. 
667.   . 

«=>350  (Ark.)  Where  the  defendant,  being 
prosecuted  for  selling  intoxicating  liquors,  took 
the  stand  as  a  witness,  it  was  proper  on  cross- 
examination  for  the  prosecuting  attorney  to  ask 
the  defendant  concerning  the  commission  of 
other  offenses,  for  the  purpose  of  reflecting 
upon  bis  credibility.— Nelson  v.  State,  212  S.  W. 
93. 

$=s352  (Tex.<3iv.App.)  It  was  improper  to  al- 
low a  witness  for  i>laintiff  to  testily  that  a  wit- 
ness for  defendant  in  a  personal  injury  suit  told 
him  that  a  doctor  had  said  that  his  (defendant's) 
witness'  testimony  was  worth  ^l.SOO;  such  tes- 
timony having  no  tendency  to  impeach  the  wit- 
ness, nor  prove  any  fact  pertinent  to  the  issue. 
—Texas  &  Pacific  Coal  Co.  v,  Sherbley,  212 
S.  W.  758. 

4=9358  (Tex.Cr.App.)  In  a  prosecution  for 
burglary,  where  defense  was  alibi  and  state 
relied  on  testimony  of  an  alleged  accomplice,  it 
was  not  proper  to  allow  arcomplice.  who  on 
cross-examination  admitted  he  had  been  indict- 
ed for  other  offenses,  all  but  one  of  which  were 
committed  on  the  night  of  the  one  involved, 
but  denied  that  his  father-in-law,  whom  defend- 
ant claimed  participated  in  those  offenses,  was 
present,  to  testify  on  redirect  that  he  was  as- 
sisted in  the  commission  of  such  offenses,  and 
to  go  into  the  circumstances  attending  the 
other  cases.— Payne  v.  State,  212  S.  W.  161. 
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"About."— Cavender  v.  B.  Jobnaon  &  Son  (ISo. 

App.)  212  8.  W,  63.  ^ 

"Accident." — Scales   v.  National  Life   &   Acci- 
dent Ins.  Co.  (Mo>)  2X2  S.  W.  8 ;   Indapend- 

ent   Order  of   Puritans  v.   Lockhart   (Tex. 

Civ.  App.)  212  S.  W.  539. 
"Aecomplke."— Bentrritfes    v.    State    (Tex.   Or. 

App.)  212  8.  W.  688. 
"Beneficiaries."— American    Indemnity    Co.    v. 

Zyloni  (Tex.  Civ.  App.)  212  S.  W.  188. 
"Bunneas    transacted.^- P.    LoriUard    Co.    ▼. 

Scott  (Ky.)  212  S.  W   146. 
"Called    to    testify."— Allen   r.   PoHar*  (Tes.) 

212  S.  W  468. 
"ObUdren."— OitUIn  ▼.  eiUilan   (Mo.)  212  8. 

W.  348. 
''CoBVideratlvik''— nrat  Nat  Bank  at  Navase- 

ta  V  Todd  (Tex.  Civ,  App )  "212  S.  W  219. 
"Damages    of   any   kind. "--City   of   Dallas   v. 

Shows  (Tex.  Com.  App.)  212  S.  W.  638. 
"During    term  "—Downing   t.    La    Shot    (B*o. 

App.)  212  S.  W  30. 
"EBdowed."-FIdi  v   Fish  (Ky.)  212  S.  Tf.  686. 
"EstabUsh."- Kemper  v.  Long  (Mo.)  212  ».  W. 

"Evidence."— Walker  v.  State  (Ark.)  212  S.  W. 

819v 
"Exception."— Prewitt  v.  Wilbom  (Ky.)  213  S. 

W.  4«. 
"Bzemiplary  dtmagieK"— Bveoiv  v.  McKay  (Tex. 

Civ.  App.)  212  S.  W.  680. 
"General    damages."— Evans    y.    McKay    (Tex. 

Civ.  App.)  212  S.  W.  680. 
"General     manager  "—Hinton     v.     D'Tarmett 

(Tex.  Civ.  App.)  212  8.  W.  618. 
"General    relief."— Texas    Co-op.    Inv.    Co.    v. 

Clark  (Tex.  Civ   App)  212  8.  W   245. 
"Head  of  family."— John  E.  Morrison  &  Co.  v. 

Murff  rrex.  Civ.  App  )  212  S.  W    212. 
"Heirs."— Meisberg  v.  Bryant  (Ky.)  212  S.  W. 

600;    OUlilan  v.  Gillilan  (Mo.)   212   S.  W. 

348 ;   Ranch  v.  Metz  (Mo.)  212  S.  W.  357. 
"Homicide."— State   v.   Barnes   (Tenn.)   212   S. 

W  100. 
■^nvolunterfly."— Greene  ▼.  B.  H.  Taylor,  Jr., 

&  Sons  (Ky.)  212  S.  W.  926. 
"Labor."— Walker  v.  Alexander  (Tex.  Civ.  App.) 

212  S.  W.  713. 
"Licensee."— Hicks  t.  Gulf,  C.  &  S.  F.  Ry.  Co. 

(Tex.  av.  App.)  212  S.  W.  840. 
"Lineal    descendant." — Bauch    v.    Meta    (Mo.) 

212  8.  W.  357. 
'Tioss." — Hoagland  Wagon  Co.  v.  London  Guar- 
antee &  Accident  Co.  (Mo.  App.)  212  S.  W. 

893. 
"Maintained."— Walker  v.  Alexander  (Tex.  Civ. 

App.)  212  S.  W.  713. 
"Malice  in  fact."— Evans  v.  McKay  (Tex.  Civ. 

App.)  212  S.  W.  680. 
"Malice  in  law."— Evans  v.  McKay  (Tex.  Civ. 

App.)  212  S    W.  680. 
"Malicious."— Evans  v.  McKay  (Tex.  Civ.  App.) 

212  S.  W.  680. 
"Merchant."- Teich    v.    McAuIey    (Tex.    Civ. 

App.)  212  S.  W.  079. 
"Mineral."— Texas   Pacific  Coal   &  Oil   Co.  v. 

Howard  (Tex.  Civ.  App.)  212  S.  W.  735. 
"Near  the  river  bank."— Burkett  v.  Chestnutt 

(Tex.  Civ.  App.)  212  S.  W.  271. 
"Negligence."— Collins  v.  Pecos  &  N.  T.   Ry. 

Co.  (Tex.  Com.  App.)  212  S.  W.  477. 
"On    the    river   bank."— Burkett   v.    Chestnntt 

(Tex.  Civ.  App.)  212  S.  W.  271. 
"Open   account'."- Walker  v.   Alexander   (Tex. 

Civ.  App.)  212  S.  W.  713. 
"Or."— Fromme  v.  State  (Tex.  Cr.  App.)  212  S. 

W.  501. 
"Perpetuity."— West  Texas  Bank  &  Trust  Co. 

V.   Matlock    (Tex.   Com.   App.)   212   S.    W. 

937. 
"Person." — Devine    Independent    School    Dist. 

V.  Koehler  (Tex.  Civ.  App.)  212  8.  W.  238. 
"Person    injured."— City    of    Dallas   v.    Shows 

(Tex.  Com.  App.)  212  S.  W.  633. 
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"Poles. '— Stemmons  ▼.  Dallas  Power  &  Light 
Co   (Tex.  Civ.  Ap]^  \  212  S.  W.  222. 

"Probable  consequences"— CoUinB  t.  Pecos  & 
N  T.  Ry.  Co.  (Tex.  Com.  App.)  212  S.  W. 
477. 

"Proof -Walker   v.   State   (Ark.)  212   S.  W. 

"Provided."— Stevens  v.  Galveston  H    &  S.  A. 

Ry   Co.  (Tex.  Com.  App.)  212  S.  W  639. 
"Proviso  "—Stevens  v    Galveston,  H.   &  S.   A. 

Ry.  Co.  (Tex.  Com.  App.)  212  S.  W.  639. 
"Proximate   cause." — Nunan  v    Bennett   (KyJ 

212  S.  W    570:  CoUins  ▼.  Pecos  &  N.  T. 

Ry.  Co   (Tex.  (Jom    App.)  212  S.  W   477. 
"Railroad."- State  v.  Mississippi    A.  &  W.  R. 

Co.  (Ark.)  212  S.  W.  SI' 
"RatificatioD."— Evans    v.    McKay    (Tex.    Civ. 

App.)  212  S.  W.  680. 
"RelaHons."— Rauch  y.  Meta  (Mo.)  212  S.  W. 

353. 
"Relatives."— Rauch  t.  Metz  (Mo.)  212  S.  W. 

353 
"Bent.*"— MoClintic  v.  Brown  (Tex.  GiT.  App.) 

212  S   W.  540. 
"Repay  "—Walker    v.    Wilmore    (Tex.    Com. 

App.)  212  S.  W.  655. 
"Res  gesttB."— Walker  v  State  (Ark.)  212  S.  W. 

319. 
"Res  judicata."— Evans  v.  McKay  fTex.  Civ. 

App.)  212  S.  W    680. 
"Service  in  army  or  navy." — Ifliller  ▼.  Illinois 

Bankers'  Life  Ass'n  (Ark.)  212  &  W.  810. 


"Station."— Railroad  Commission  of  Texas  v. 

Pecos  &  N.  T.  Ry.  Co.  (Tex.  Civ.  App.)  212 

S   W.  636. 
"Surveyed  land."— Sibley  t.  Robison  CTex.)  212 

S.    W.    932. 
"Thence  down  the  river."— Burkett  r.  Chest- 

nutt«(Tex.  Civ.  App.)  212  S.  W.  271. 
"Trader."— Teich  t.  McAoley  (Tex.  Civ.  App.) 

212  S.  W   979. 
"Trespass '^-^ampbell^   T.     Wylie    fTex.    Civ. 


App.)  212  S.  W.  980. 
'ndue  influence."— Bail« 

W^   459:    Bailey  v    Bailey  (Ky.) 
W  595;  HufiE  V  Woosley,  Id.  597  _ 


"Undue  influence."— Bailey  v.  Waddy  (Ky.)  212 
S^  W   459;    Bailey  v    BaUey  (Kj)  212  S. 


"Vacation."— Downmg  v.  La  Shot  (Mo,  App.) 

212  S.  W.  30 
"Voluntarily."— Greene  ▼.  B.  H.  Taylor,  Jr.,  & 

Sons  (Ky.)  212  S.  W.  925. 

WORKMEN'S  COMPENSATION  ACT. 

See  Master  and  Servant.  ^=3385-417. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Bxecation;  Garnishment; 
Habeas  Corpus:  Injunction:  Mandamus: 
Process;  Prohibition;  Replevin;  Sequestra- 
tion. 
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